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LAW  OF  EVIDENCE. 


VOL.  III. 


NEGLIGENCE  (Z). 

Negligence  may  be  considered,  1st,  generally  as  a  test  of  civil  or  criminal  General 
liability.  A  gross  and  vicious  disregard  of  the  interests  of  others  is  not  !'"'f  P  ^• 
distinguishable  either  in  point  of  moral  guilt,  or  evil  results,  from  a  malicious 
intention  to  injure  ;  and  therefore,  where  a  man  so  uses  even  that  which  is 
his  own  carelessly  and  negligently,  and  without  a  reasonable  degree  of  care 
and  caution  not  to  injure  others,  where  injury  is  likely  to  ensue,  he  is  usually 
not  only  civilly  but  even  criminally  responsible  for  the  consequences  (ni).  It 
may  be  regarded  as  an  important  and  fundamental  principle  of  adjudication 
in  cases  where  a  loss  occasioned  by  spoliation  or  fraud  must  fall  on  one  or 
other  of  two  innocent  persons,  that  he  through  whose  negligence  or  want  of 
caution  the  injury  has  been  effect,  d  should  bear  the  loss  (??). 

In  the  next  place  negligence  may  be  regarded  as  a  species  of  fraud,  being 
a  breach  of  some  undertaking,  either  express  or  implied.  In  this  point  of 
view  its  effect  will  at  present  be  considered. 

Where  the  plaintiff  complains  of  an  injury  resulting  from  the  negligence  Paiti .'ulars 
or  unskilful  conduct  of  the  defendant,  in  the  performance  of  some  work  or  of  proof, 
duty  undertaken  by  the  latter,  he  must,  whether  the  action  be  framed  in 
contract  or  in  toi't,  prove,  1st,  The  contract  or  undertaking  on  the  ground 
of  which  the  defendant  acted  (o).  2dly,  The  negligence  of  the  defendant. 
3dly,  The  loss  which  has  resulted  from  it,  according  to  the  allegations  in  the 
declaration  (p) ;  or  so  much  of  these  essentials  as  is  put  in  issue  by  the  new 
rules  (g) ;  the  degree  of  negligence  which  is  essential  to  the  action  varies 
much  in  reference  to  circumstances.  According  to  the  soun  'est  princijjles 
of  morality,  the  very  foundation  of  the  law  itself  (?•),  "  whoever  undertakes 

(l)  As  to  the  cases  in  which  negligence  cock,  3  Bing.  108.     Supra,  tit.  Bill  of 

in  the  performance  of  a  contract  may  be  Exchange  ;  infra,  tit.  Trover. 
set  lip  as  a  defence  to  an  action  for  remune-  (o)  Supra,  p.  57.  282.     As  to  parties 

ration  for  services  performed,  vide  snpra,  to  the  action,  vide  siqira,  284.  297.    Vari- 

lOo,  and  infra,  tit.  Work  and  Labour.  ance  from  allegations,  siwra,  297,  &•  sen. 

(m)  See  tit.  Murder.— Nuisance. The  And  Hill  v.  Tucker,  1  Taunt.  7,  and  tit. 

niaxim  of  the  English  as  well  as  of  the  civil  Parties. 
law  is,  sic  utere  tuo  ut  allemim  non  hedas.  /    \    .    ^ 

in)  If  a  banker  pay  the  money  of  a  cus-  J.f^  ^l  *°  y^riance,  vide  supra,  58  284. 

tomer  on  a  forged  order,  the  banker  and  ^99 ;  and  Vol.  I.  tit.  Variance.     In  an 

not  the  customer,  who  gave  no  authority,  act'^",'^y    f"   infant    against   a   surgeon 

must  bear  the  loss.  Hall  v .  Fuller,  5  B.  &  ^f  .>nal-treatment  the  allegation  that  the 

C.  750.    And  see  Smith  v.  Mason,  0  Taunt.  plamtifi  employed  him  is  not  material,  the 

76.     Bat  where  the  customer  draws  a  draft  declaration  being  framed  as  on  a  branch  of 

so  negligently  that  a  stranoer  easily  alters  ^"!,>'-  ^^^'^'"f  ^-  ^*'99<^^l'  ^  Bing-  N-  C. 

the  sum  to  a  larger  one,  the  loss  must  fall  '•^•^  ^  »  ''c.  bU. 

upon  the  customer.      Young  v.  Grote,  4  (?)  Supra,  lit.  Case.     Infra,  tit.  Nui- 

Bing.   253.     The   same  principle   applies  sance.     And  see  the  new  rules,   infra, 

where  a  negotiable  security  is  taken  with-  tit.  Rules. 

out  sufficient  caution.     See  Snoiv  v.  Pea-  (/•)  Paley's  Moral  Philosophy,  144. 
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Where  the   another  man's  business,  makes  it  his  own,  that  is,  promises  to  employ  upon 


defendant 
acted  with- 
out reward. 


it  the  same  care,  attention  and  diligence,  that  he  would  do  if  it  were  actually 
his  own  ;  for  he  knows  that  the  business  was  committed  to  him  with  that 
expectation,  and  with  no  more  than  this."  This  principle  seems  to  govern 
all  cases  where  one  man  acts  gratuitously  for  another,  whether  the  business 
in  which  he  acts  does  or  does  not  import  particular  skill  and  knowledge. 
If  the  party  act  gratuitously  and  in  a  situation  which  does  not  import 
particular  skill  and  experience,  and  act  bona  fide  to  the  best  of  his  ability, 
and  with  as  much  discretion  as  he  would  exercise  in  his  own  affairs,  he  is 
not  liable  to  an  action  for  any  loss  which  ensues  {s). 

Thus,  where  a  merchant  voluntarily,  and  without  reward,  undertook  to 
enter  a  parcel  of  goods  at  the  custom-house,  for  the  plaintiff,  together  with 
a  parcel  of  his  own,  and  made  the  entry  under  a  wrong  denomination,  in 
consequence  of  which  the  goods  were  seized,  it  was  held,  that  having  acted 
bond  fide,  and  to  the  best  of  his  knowledge,  he  was  not  liable  {t).  But  it 
seems  that  in  such  a  case,  if  a  ship-broker,  or  clerk  in  a  custom-house,  had 
undertaken  to  enter  the  goods,  although  gratuitously,  such  a  mistake  in 
making  the  entry  would  have  amounted  to  gross  negligence,  since  his  situa- 
tion and  employment  would  then  have  necessarily  implied  a  competent 
degree  of  knowledge  in  making  such  entries  (m). 

Although  in  each  of  the  preceding  cases  the  agent  acted  gratuitously,  in 
the  former  he  was  not  liable,  because  he  acted  to  the  best  of  his  ability, 
which  was  all  that  he  engaged  to  do ;  in  the  latter,  he  impliedly  undertook 
to  exert  a  degree  of  skill  and  knowledge  which  he  failed  to  do. 

Most  then  of  the  cases  of  this  nature,  if  not  all,  resolve  themselves  into  a 
question  of  understanding  and  compact.  Lord  Holt,  in  the  case  of  Coggs 
V.  Bernard  {x),  held,  that  the  mandatory  was  liable,  because  in  such  a  case 


(«)  See  1  H.  B.  162.  Ld.  Louo;hbo- 
rou^h  says,  "  I  agree  with  Sir  W.  Jones, 
that  where  a  bailee  undertakes  to  perform 
a  gratuitous  act,  from  which  the  bailor 
alone  is  to  receive  benefit,  there  the 
bailee  is  liable  only  for  gross  negligence ; 
but  if  a  man  gratuitously  undertakes  to  do 
a  thing  to  the  best  of  his  skill,  where  his 
situation  or  profession  is  such  as  to  imply 
skill,  an  omission  of  that  skill  is  imputable 
to  him  as  gross  negligence." 

it)  Shiells  V.  Blnclihurn,  1  H.  B.  158. 

{ii)  See  Ld.  Lougliborough's  observa- 
tions, 1  H.  B.  162.  If  a  man  applies  to  a 
surgeon  to  attend  him  in  a  disorder  for  a 
reward,  and  the  surgeon  treats  him  im- 
properly, tliere  is  gross  negligence,  and  the 
surgeon  is  liable  to  an  action  ;  the  surgeon 
would  also  be  liable  for  such  negligence,  if 
he  undertook,  gratis,  to  attend  a  sick  per- 
son, because  his  situation  implies  skill  in 
surgery ;  but  if  the  patient  applies  to  a 
man  of  a  different  employment  or  occu- 
pation, for  his  gratuitous  assistance,  who 
either  does  not  exert  all  his  skill,  or  ad- 
ministers improper  medicines,  to  tlie  best 
of  his  ability,  such  person  is  not  liable. 

(x)  2  Lord  Ray.  809.  Where  a  law 
agent  in  Scotland  was  employed  to  place 
out  money  on  lieritable  security,  and  in 
preparing  the  heritable  bond  he  drew  it  up 
as  a  public  holding  (as  under  the  superior 


lord),  although  the  precept  of  sasine  made 
no  reference  to  any  particular  manner,  yet 
held,  that  as  it  must  be  necessarily  re- 
ferred to  the  manner  of  holding  specified 
in  the  deed,  and  no  confirmation  by  the 
lord  had  been  obtained,  the  bond  was,  as 
against  subsequent  incumbrancers,  a  mere 
nullity,  and  the  omission  such  gross  negli- 
gence or  ignorance  that  the  agent  was 
bound  to  make  good  the  loss  sustained  by 
his  employer.  Stevenson  v.  Rowand,  1 
Dow  &  C.  104. 

Where  the  respondents,  a  mercantile 
house,  received  a  commission  from  a  party 
for  whom  they  had  before  purchased  stock, 
to  sell  it  out  when  it  reached  to  or  above  a 
certain  price;  held,  that  from  such  time 
they  made  the  stock  their  own,  and  were 
liable  to  account  to  their  employer  for  the 
price,  with  interest,  allowing  the  dividends 
he  had  afterwards  received  in  ignorance  of 
the  stock  having  ever  reached  the  price 
stated.  Bei-tram  v.  Godfrey,  1  Knapp, 
381. 

In  an  action  by  the  shippers  for  loss  of 
goods,  against  the  owners,  it  is  no  defence 
that  the  owners  chartered  the  ship  to  the 
master  by  an  instrument  which  in  sub- 
stance amounted  to  nothing  more  tlian  the 
appointment  of  a  master,  upon  an  under- 
taking by  him  that  the  ship  should  earn  a 
certain  sum,  and  all  beyond  should  be  for 
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a  neglect  is  a  deceit  to  the  bailor:  for  when  he  trusts  the  bailee  upon  his 
unde'^rtaking  to  be  careful,  he  has  put  a  fraud  upon  the  plaintiff  by  being 
neo-ligent,  his  pretence  of  care  being  the  persuasion  that  induced  the  plaintiff 
to  tru'^st  him ;  and  a  breach  of  trust  undertaken  voluntarily  will  be  a  good 

ground  of  action. 

Where  a  party  receives  a  reward  for  the  performance  of  certain  acts,  he  is 
by  law  answerable  for  any  degree  of  neglect  on  his  part :  the  payment  of 
the  money  may  be  considered  as  an  insurance  for  the  due  performing  of 
what  he  has  undertaken  (?/). 

And  it  seems,  that  in  general,  where  a  person  professes  himself  to  be  ot  a 
certain  business,  trade  or  profession,  and  undertakes  to  perform  an  act 
which  relates  to  his  particular  employment,  an  action  lies  for  any  injury 
resulting  either  from  loant  of  skill (z)  in  his  business  or  profession,  or  from 
ne"-li<'-ence  or  carelessness  in  his  conduct  (a). 

Income  instances,  as  in  the  cases  of  carriers (6)  and  innkeepers (c),  the 
undertaking  results  as  a  legal  obligation  inci  lent  to  the  character  in  which 
the  defendant  undertakes  to  act;  and  it  is  consequently  sufficient  to  show 
that  the  plaintiff  dealt  with  him  in  that  character,  without  proof  of  any 
special  undertaking  or  agreement. 

2dly.  The  question  of  negligence  is  usually  one  of  fact  for  the  jury.  The 
question  may  be  either  one  of  law,  where  the  case  falls  within  any  general 
and  settled  rule  or  principle;  or  of  fact,  where  no  such  rule  or  principle  is 
applicable  to  the  particular  circumstances,  and  where  therefore  the  conclu- 
sion of  negligence  in  fact  must  be  found,  or  excluded  by  the  jury  (c?). 


Where  the 
defendant 
undertook, 
&;c.  for  re- 
ward. 


Proof  of 
negligence. 


Ms  own  benefit,  but  all  loss  to  be  made 
good  by  him;  and  the  plaintiffs  are  not 
prevented  by  a  knowledge  of  that  instru- 
ment from  recovering.  Colvln  v.  Neiv- 
bernj,  8  B.  &  C.  166 ;  and  2  M.  &  Ry.  47. 

The  law  implies  a  duty  in  the  owner  of 
a  ship,  whether  a  general  one  or  hired  for 
the  special  purpose  of  the  voyage,  to  pro- 
ceed without  unnecessary  deviation  in  the 
usual  and  customary  course ;  where  there 
Lad  been  a  deviation  without  any  justi- 
fiable cause,  during  which  the  cargo  (of 
lime),  in  consequence  of  tempestuous  wea- 
ther, became  heated  and  took  fire,  and  the 
cargo  and  vessel  entirely  lost ;  held  that 
the  owner  was  liable,  and  that  the  wrongful 
act  of  the  master  was  a  sufficiently  proxi- 
mate cause  of  the  loss.  Davis  v.  Garrett, 
6  Bing.  716. 

{y)  See  the  observations  of  Wilson,  J. 
in  Shiells  v.  Blackburn,  1  H.  B.  161. 
He  adds,  that  wliere  the  undertaking  is 
gratuitous,  and  the  party  has  acted  bond 
fide,  it  is  not  consistent  either  with  the 
spirit  or  policy  of  the  law  to  render  him 
liable  in  an  action. 

{z)  See  Shiells  v.  Blacliburn,  1  H.  B. 
158.  Moore  v.  Morgue,  Cowp.  480.  Puff, 
lib.  5,  c.  4,  s.  3.  As  to  actions  against 
attornies,  \ide  supra,  112.  See  also  tit. 
Carriers;  and  B.  N.  P.  73,  where  the 
general  rule  is  laid  down,  that  in  all  cases 
where  a  damage  accrues  to  another  by  the 
negligence,  ignorance,  or  misbehaviour  of 
a  person  in  the  duty  of  his  trade  or  call- 


ing, an  action  on  the  case  will  lie ;  as,  if  a 
farrier  kill  my  horse  by  bad  medicines,  or 
refuse  to  shoe  {qucere),  or  prick  him  in  the 
shoeing. 

(o)  Seare  v.  Prentice,   8    East,  348  ; 
where  it  was  held,  that  case  would  lie 
against  a  surgeon  for  want  of  skill,  as  well 
as  for  negligence. 
{b)  Supra,282. 

(c)  It  has  been  held,  that,  though  an 
innkeeper  refuse  to  take  charge  of  goods, 
till  a  future  day,  because  his  house  is  full 
of  parcels,  yet  that  he  is  still  liable  for  the 
loss  if  the  goods  be  stolen  during  the  time 
while  the  plaintiff  stops  as  a  guest.  BeiL- 
net  V.  Mellor,  5  T.  R.  273. 

(rf)  See  the  case  of  Moore  v.  Morgue, 
Cowp.  479,  where,  in  an  action  by  a  mer- 
chant against  his  agent,  for  negligence  in 
not  insuring  goods,  Lord  Mansfield  di- 
rected the  jury  generally,  that  if  they 
thouglit  there  was  gross  negligence,  or 
that  the  defendant  had  acted  vialli  fide, 
they  should  find  for  the  plaintiff;  if,  on  the 
contrary,  they  were  of  opinion  that  he  had 
acted  bond  fide,  and  to  the  best  of  his 
judgment,  then  they  should  find  for  the 
defendant.  And  see  Reece  v.  Righy,  4  B. 
&  A.  202;  where  it  was  left  by  Abbott, 
L.  C.  J.  as  a  question  of  fact  for  the  jury, 
whether  the  defendant,  an  attorney,  had 
used  reasonable  care  in  the  conduct  of  a 
cause.  In  the  case  of  Russell  v.  Hankey, 
which  was  an  action  against  a  banker,  the 
defendant  having  received  bills  from  cor- 
3  a4 


Damage. 
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In  an  action  against  a  coach-owqer  for  negligence,  proof  that  the  coach 
broke  down,  and  that  the  plaintiff  was  greatly  bruised,  is  prima  facie 
evidence  that  the  injury  arose  from  the  uuskilfulness  of  the  driver,  or  the 
insufficiency  of  the  coach  (e). 

3dly.  As  to  the  proof  of  the  damage  resulting  to  the  plaintiff,  see  the 
titles  Assumpsit,  &c.  (/). 


General 
rules. 


NOTICE  ig). 

The  laws  and  statutes  of  the  realm,  and  many  other  matters  of  universal 
interest,  are  presumed  to  be  known  to  all(^).  In  matters  of  private  concern 
the  fact  of  notice,  or  knowledge  of  particular  facts,  is  often  an  essential  and 
important  circumstance  to  constitute  civil  or  even  criminal  (i)  liability ; 
and  this  is,  in  ordinary  cases,  matter  of  proof. 

It  is  a  rule  of  law  that  every  one  who  has  an  interest  in  land  shall  take 
notice,  at  his  peril,  of  acts  concerning  the  land  (j).  It  is  also  a  general  rule 
that  notice  is  unnecessary  where  the  fact  lies  equally  within  the  knowledge 
of  both  parties  (A). 


respondents  in  the  countrj^,  to  whom  they 
had  been  indorsed,  had  given  them  up  to 
the  acceptor,  on  receiving  cheques  for  the 
amount,  and  Lord  Kenyon  nonsuited  the 
plaintiff.  Tlie  Court  afterwards  refused  a 
rule  nisi  to  set  aside  the  nonsuit.  See 
further  as  to  proof  of  the  defendant's 
breach  of  undertaking,  supra,  101.  And 
see  3  Tamit.  117.  A  broker  is  employed 
to  insure  goods  from  Gibraltar  to  Dublin, 
the  principal  stating,  that  he  would  take 
the  risk  from  Malaga  to  Gibraltar  Bay ; 
the  broker  is  guilty  of  gross  negligence  in 
insuring  at  and  from  Gibraltar.  He  should 
have  stated  that  the  goods  were  loaded  at 
Malaga,  and  have  effected  the  insurance 
at  and  from  Gibraltar  Bay.  Park  v.  Ham- 
ino7id,  2  Marsh.  180.  If  mice  eat  the 
cargo,  and  thereby  occasion  no  small  da- 
mage to  the  merchant,  the  master  must 
make  good  the  loss,  because  he  is  guilty  of 
a  fault;  yet  if  he  had  cats  on  board  his 
ship  he  shall  be  excused.  Roecus.  s.  58. 
Abbott  on  Shipping,  241.  AVhere  the  master 
tilled  the  boiler  of  a  steam-engine  at  night, 
in  winter,  with  water,  and  a  frost  ensumg, 
tlie  water  was  frozen  and  a  pipe  hurst,  and 
water  in  consequence  escaped  into  the  hold 
and  did  damage  there;  it  was  held  that  the 
jury  were  warranted  in  finding  that  the  loss 
was  occasioned  by  the  defendant's  negli- 
gence, and  not  by  the  act  of  God.  Siordet 
V.  Hall,  4  Bing.  107. 

(e)  Christie  v.  Griggs,  2  Camp.  79. 
Curtis  v.  Drinkwater,  2  B.  &  Ad.  109. 
If  the  coach  be  insufficient  the  owner  is 
liable  although  the  defect  be  out  of  sight, 
and  not  apparent  on  an  ordinarj'  examina- 
tion. SJiarp  V.  Gray,  9  Bing.  4."i7  ;  and 
se(;  Israel  v.  Clarhe,  4  Esp.  C.  2.7J.  As- 
ton V.  Heaven,  2  Esp.  C.  o33.  Goodman 
V,  Taylor,  5  C.  6c  P.  410.  Suyra,  tit. 
Cabkikks. 


(/)  See  also  tit.  Case,  Action  on. 
Where  the  defendant,  a  postmaster,  agreed 
to  deliver  letters  in  a  particular  mode,  and 
by  mistake  omitted  to  deliver  one  for  two 
days,  which  contained  a  returned  bill,  but 
the  plaintiff  might  have  given  notice  of 
dishonour  in  due  time  by  seuding  a  special 
messenger  for  the  purpose,  though  he 
might  be  too  late  to  do  so  by  tlie  post,  it 
was  held  that  he  was  not  liable  in  damages 
to  the  amount  of  the  bill.  Hordem  v. 
Balton,  1  C.&  P.  181. 

{g)  In  what  case  a  notice  by  a  public 
company  amounts  to  the  exercise  of  option 
to  purchase,  see  R.  v.  Hungerford  Market 
Company,  4  B.  &  Ad.  -327.  As  to  notice  of 
the  appointment  as  constable  at  leet,  see 
Fletcher  v.  Ingram,  5  Mod.  127.  As  to 
notice  of  a  prior  deposit  of  title  deeds,  see 
Plumb  V.  Fluitt,  2  Anst.  432. 

(7t)  Saj)ra,Yol.l.  and  Index,  tit.  No- 
tice. Ignorance  of  the  law  excuses  no 
man ;  not  that  all  men  know  the  law,  but 
because  it  is  an  excuse  every  man  will 
make,  and  no  man  can  tell  how  to  confute 
him.     Selden. 

(i)  Notice  is  requisite  in  order  to  make 
the  rescuer  of  a  felon  from  the  custody  of 
a  private  person  guilty  of  felony.  1  Hale, 
P.  C.  606. 

(j)  5  Co.  113.  Com.  Dig.  Condition. 
L.  9.  If  therefore  a  woman  lessor  marry, 
the  lessee  ought  to  take  notice,  and  pay 
the  rent  to  the  liusljand  ;  and  if  he  pay  it 
to  tlie  wife,  without  the  husband's  consent, 
he  shall  pay  it  again  to  the  husband.  Cro. 
J. 617. 

{k)  Hardr.  42.  11  Mod.  48.  Chitty 
on  Pleading,  321.  As  to  cases  where  an 
averment  of  notice  is  necessary,  see  Com. 
Dig.  tit.  Pleader,  C.  73.  Where  the  act 
on  which  the  pkijntiff's  demand  arises  is 
secret,  and  lies  within  his  own  knowledge. 
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VyeTV  one  must  take  notice  at  his  own  peril  whetlier  his  act  be  legal.    General 
If'l   havino-  a  right  of  way  over  the  land  oi  B.,  the  latter  stop  it  up  and  rules. 
let^  the  land  to  C,  an    action   lies  against  the  latter  for  continuing  the 
stoppage,  though  he  had  no  notice  (l). 

It  is  uniformly  held,  in  the  case  of  executions,  that  an  act  done  after 
notice,  is  done  at  the  peril  of  the  actor  (m). 

The  want  of  notice  is  usually  sufficient  to  rebut  an  inference  of  acquies- 
cence  or  of  a  waiver  of  a  forfeiture  ;  and  theref.jre  where  the  receipt  of  rent 
is  relied  on  as  evidence  of  a  waiver  of  a  forfeiture,  it  is  of  importance  to  show 
that  at  the  time  the  landlord  had  notice  of  the  forfeiture  («).  Notice  of 
forfeiture  in  such  cases  is  a  material  and  issuable  fact  {o). 

If  several  be  bound  under  an  obligation  to  do  a  particular  act,  notice  to 
one  is  notice  to  all(;>).  If  notice  be  given  to  the  principal,  notice  to  his 
agent  is  unnecessary,  for  it  is  the  business  of  the  principal  to  give  notice  to 
the  agent  (r?).  But  it  seems  that  in  general,  where  it  is  necessary  to  prove 
notice  to  a  man  in  a  matter  which  concerns  his  trade  or  business,  it  is 
usually  sufficient  to  prove  notice  to  his  servant  or  agent  (r).  A  notice  of 
prior  title  to  tiie  attorney  is  equivalent  to  notice  to  the  client  himself  (s), 
provided  it  arise  out  of  the  same  transaction  {t). 

The  same  person  being  co-executor  and  co-partner,  his  knowledge  of  a 
transaction   in   the   latter   capacity   affects   the  right   of  the  executor  to 

sue  (u).  1  i  r 

Where  an  Act  of  Parliament  enacts  that  no  action  shall  be  brought  tor 
anythino-  done  or  iierformed  in  execution  or  under  the  authority  of  the  Act, 
unless  notice  be  previously  given,^such  a  notice  is  necessary  in  those  cases 
only  where  the  party  against  whom  the  action  is  brought  had  reasonable 
ground  for  supposing  that  what  he  did  was  authorized  by  the  Act  (.r). 

an  action  cannot  be  maintained  witliout  {x)  Coolie  y.  Leonard,  8  B.  &  C.  351, 

notice  sivcn.     Per  Holroyd,  J.,  Blcher-  where  the  defendants  had  removed  a  dro- 

tmi  V.  Bw^ell,  6  M.  &  S.  383.  Com.  Dig.  medary  from  _  a   private   stable     and   at- 

Pleader  C  73  tempted    to    justify   under   a  local   Act, 

(I)  1  Roll  R  2"-''  •  Ray  424      And  see  which  {Inter  alia)  prohibited  the  exhibi- 

Prince  v.  AlUmjton,  Cro.  Ellz.  918.     So  tion  of  any  beast  in  the  streets.     So  in 

a  sheriff  may  become  liable  for  the  tort  of  Laicton   v.    Mdler,   cited  lb.,    where    a 

his  predecessor.     Ray.  424.     Or  a  gaoler  custom-house  otiicer  seized  a  man  gomg 

for  the  detention  of  prisoner  under  a  law-  abroad,    thinkmg    he    was    an    artificer, 

ful  writ,  but  in  a  place  to  which  the  writ  Mayne  v.  Palmer,  2  B.  &  C.  /29,  where 

did  not  extend.     Lambert  v.  Bessey,  Ray.  a  j ustice  exacted  a  fee  from  a  publican  for 

421;  sed.vid.mfra,745.  renewing   his  licence,     becus,  where  the 

(m)  Per   Lord   Mansfield,  in  3Ioss  v.  Act  is  done  bona  fide,  and  may  reasonably 

GallLore,  Doug.  2G9.  be  supposed  to  be  within  the  statute ;  as 

<n)  See  tit.  Ejectment.  ^vhere   a   magistrate  being  authorized  to 

/  ^  o  ^vii    «o„n,i   007   n       T>^r>nnf\  commit  a  party  for  ruling  on  the  shafts  of 

r^"^  ^  Sn    CM      T'v    HarHson    2  ^  ^^^t,  committed  him  for  being  on  the 

?^''  i?n   ^"  HarrtsoJi,  .  ^^^^^^  '^^^.^^^  ^^^  ^^^^  ^^^  standing  still. 

/    \^^r     Kr,'^  -Si'-^  V.    Gunston,  cited   by   Bayley,   J. 

(p)  Mo.  000.  8  B.  &  C.  354.     And  see  Beecliey  v.  Sides, , 

{q)  Mayhexo  v.  Eames,  3  B.  &  C.  GOl.  9  g.  &  c.  806 ;  supra,  588  (c),  596  (^). 

(r)  Sujn-a,  tit.  Carrier.     Facts  com-  Where  the  defendant,  a  fenreeve  of  a 

ing  to  the  knowledge  of  a  party's  agent  parish,  conceiving  the  plaintiff  to  be  tres- 

or'counsel,  are  notice  to  the  party.  Norris  passing  without  any  authority,  had,  after 

V.  La  Neve,  R.  T.  Hardw.  329.  desiring  him  to  desist,  caused  him  to  be 

(s)  Merry  v.  Abney,  1  Ch.  C.  38.  Bro-  apprehended;  held,  that  having  reason  to 

therson  v.  Holt,  2  Vern.  594.  609 ;  1  Bro.  suppose  he  was  acting  under  /  &  8  G.  4, 

Q  Q  044  c.  30,  s.  4,  he  was  entitled  to  notice  ot 

'(t)  Fitz"-    207 ;  3  Atk.  291 ;  Bac,  Ab.  action.     Wright  v.  Wales,  5  Bing.  33G. 

•g^:  \^  o   °  Where    a    scavenger,   appointed    by   tlie 

(■u)'Jl_v.^(toOTS,l  Young,  117.  Commissioners    of   Sewers    for    London, 
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A  particular  Act  of  Parliament,  giving  further  protection  to  magistrates, 
does  not  dispense  with  the  necessity  of  giving  notice  under  the  general 
statute  -24  Geo.  2  {y). 

The  rule  in  equity  is,  that  whatever  is  sufficient  to  put  a  party  upon  in- 
quiry is  good  notice  {z). 

The  proof  is  either  direct  or  presumptive  ;  direct  where  actual  notice  has 
been  given  either  orally  or  in  writing  («). 

Although  it  be  a  general  rule  that  secondary  evidence  shall  not  be  ad- 
mitted as  to  the  contents  of  any  written  document  in  the  possession  of  the 
adversary,  unless  notice  has  been  given  to  produce  it,  yet  notice  to  produce 
the  latter  notice  is  unnecessary,  for  the  obvious  reason,  that  if  it  were,  the 
same  necessity  would  extend  to  every  successive  notice  ad  infinitum.  Doubts 
have  sometimes  occurred  at  Nisi  Prius  upon  the  question,  to  what  notices 
the  exception  extends  (b),  and  whether  it  applies  to  notices  in  general,  such 
as  notices  of  the  dishonour  of  bills  of  exchange,  &c.  In  principle,  it  seems 
to  be  clear  that  the  excejjtion  is  limited  to  the  case  of  a  notice  to  produce 
some  other  document  for  the  purpose  of  evidence  in  the  cause  ;  all  other  cases 
of  notice  are  within  the  general  rule,  but  not  within  the  exception.  The 
particular  contents  of  a  notice  to  quit  may  be  as  essential  to  the  cause  as 
those  of  any  other  document,  and  it  may  therefore  be  as  material  to  require 
the  best  evidence  in  that  case  as  in  any  other.  Such  a  document  is  essen- 
tially distinguishable  from  a  mere  formal  notice  to  produce  an  instrument 
in  evidence :  its  contents  create  or  vary  the  rights  of  the  litigant  jjarties ; 
it  is  part  of  the  res  gestae;  and  the  objection  which  excludes  the  necessity 
of  proving  a  notice  to  produce  a  notice,  namely,  that  an  infinite  series  of 
such  notices  would  be  equally  necessary,  is  wholly  inapplicable,  the  nature 
and  object  of  the  two  documents  being  entirely  difterent. 

In  an  action  against  the  surety,  on  an  indemnity  bond  conditioned  to  pay 
to  the  plaintiffs  what  should  be  due  from  the  principal,  within  six  months 
after  notice,  Lord  Ellenborough  held,  that  in  order  to  let  the  plaintiff'  into 
proof  of  a  written  notice  to  the  defendant,  of  the  balance  due,  the  usual 
preparatory  proof  of  notice  to  produce  the  document  was  necessary ;  for  the 
notice  to  the  surety  to  pay  the  money  was  not  a  mere  formal  notice,  but 


seized  a  cart  and  horse  (supposed  to  con- 
tain cinders),  and  assaulted  and  imprisoned 
tlie  driver  (plaintiff),  and  beat  the  horse  ; 
held  that  it  was  witliin  the  section  of  the 
local  Act  bl  O.  3,  c.  19,  s.  13G,  requiring 
21  days'  notice  of  action  for  anything  done 
in  pursuance  and  liy  authority  of  that 
Act.  Brcedon  v.  Murphy,  3  C.  &  P.  574. 
Where  the  treasurer  of  tlie  West  India 
Dock  Company  was  sued  in  trover  for 
goods  dei)ositc(l  in  tlie  company's  ware- 
houses ;  held  tliat  lie  was  entitled  to  the 
14  days'  notice  given  l)y  30  G.  3,  c.  GO, 
s.  IH.'j,  altiiougli  lie  Jiad  delivered  over  the 
goods  upon  an  indemnity,  it  being  tlic  act 
of  the  company  through  him.  Sellick  v. 
Smith,  11  Moore,  4o0.  Tlie  protection 
under  statutable  provisions  of  this  de- 
8erii)tion  is  not  confined  to  actions  of  tort. 
Under  sucji  ])rovisioiis  in  a  local  Act,  a 
toll-collector  is  entitled  to  notice.  Grccn- 
way  V.  Ilunl,  4  T.  II.  5J3 ;    Watcrhuuse 


v.  Kee7i,  4  B.  &  C.  200.  Secus  in  case  of 
a  contract  made  by  an  officer,  to  whom 
similar  provisions  are  applicable  under  a 
local  Act.  Fletcher  v.  GrenwelJ,  4  Dowl. 
P.  C.  166. 

(y)  Rogers  v.  Broderip.  9  D.  &  R. 
194. 

(z)  Smith  V.  Loiv,  1  Atk.  490.  The  know- 
ledge of  a  practice  among  publicans  to  de- 
posit leases  with  their  brewers  has  been 
held  to  be  such  notice  as  ought  to  put  a 
prudent  man  upon  inquiry,  so  as  to  give 
an  equitable  mortgage  by  the  deposit  of 
the  copy  of  a  court  roll  a  priority  over  a 
legal  mortgage.  Whithread  v.  Jordan, 
1  Young,  303.  Ex  jxtrte  Warren,  19  Ves. 
202.  Winter  v.  Lord  Anson,  3  Russ. 
493. 

{a)  Where  a  statute  requires  reasonable 
notice,  it  is  not  essential  that  the  notice 
should  be  in  writing.     5  B.  &  A.  539. 

(h)  Vide  svjmi,  364. 
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a  statement  of  what  was  due  (c).  The  same  principle  seems  also  to  apply- 
to  notices  of  the  dishonour  of  bills  of  exchange  (d),  notices  to  quit  (e),  and 
all  otlier  notices  which  are  part  of  the  res  gestcB,  upon  the  contents  of  which 
the  legal  rights  and  situation  of  the  litigant  parties  materially  and  essen- 
tially depend  (/). 

The  Judges  have  resolved  that  a  written  copy  of  a  letter,  giving  notice  of  How 
the  dishonour  of  a  bill  of  exchange,  and  made  at  the  same  time,  was  sufficient  proved, 
without  proof  of  notice  to  produce  the  original  (r/).  This  case,  however, 
seems  to  have  been  decided  on  the  ground  that  the  action  was  brought 
on  the  very  bill  to  which  the  notice  related  ;  in  a  later  case  it  was  held  (/*), 
that  an  examined  copy  of  a  letter  giving  notice  of  the  dishonour  of  a  bill  of 
exchange  (not  the  subject  of  the  action)  was  not  receivable  in  evidence, 
without  notice  to  produce  the  original. 

It  seems  to  be  sufficient  in  all  cases  to  prove  the  service  of  a  duplicate 
notice  (i).  Notice  to  produce  a  document  may  be  served,  as  has  been  seen, 
either  on  the  adverse  party  or  his  attorney  (A),  in  criminal  as  well  as  civil 
IjroceedJngs  {I),  Service  at  the  dwelling-house  is  sufficient,  unless  some 
statute  requires  personal  service  (m).  Some  instances  of  presumptive  evi- 
dence of  service  have  already  been  referred  to  {n).  Evidence  of  a  notice  by 
parol  is  usually  sufficient  (o). 

Service  of  an  order  of  removal  by  justices  must  either  be  by  the  delivery 
of  the  order  itself,  or  by  leaving  a  copy  of  the  order  and  at  the  same  time 
producing  the  original  (^).     Where  notice  is  alleged,  it  is  not  sufficient  to 


(c)  Grove  Sf  another  v.  Ware,  2  Star- 
kie's  C.  174. 

(rf)  In  LmKjdon  v.  Hulls,  5  Esp.  C. 
157,  and  Shaw  v.  Markham,  Peake's  C. 
1G5,  notice  to  produce  the  letter  contain- 
ing notice  of  the  dishonour  of  a  bill  was 
held  to  be  necessary ;  in  Ackland  v.  Pearce, 
2  Camp.  C.  601,  the  proof  of  the  notice  to 
produce  was  held  to  be  unnecessary ;  so  in 
Roberts  v.  Sradshaw,  1  Starkie's  C.  28. 

(e)  Vide  supra,  p.  417. 

(,/■)  And,  as  it  seems,  the  same  prin- 
ciple also  applies  to  notices  of  action  to 
justices  and  others  required  by  particular 
statutes.  It  is  essential  that  the  Coiu-ts 
should  see  that  the  requisitions  of  the  par- 
ticular statute  have  been  complied  with, 
and  this  is  best  proved  by  means  of  the 
notice  itself  or  by  proof  of  a  duplicate 
original. 

(tj)  Kine  v.  Beaumont,  3  B.  &  B.  288. 

(h)  By  Abbott,  C.  J.  in  Lawrence  v. 
Palmer,  1  M.  &  M.  32. 

(i)  Jory  v.  Orchard,  2  B.  &  P.  41. 
Gotlkb  v.Danvers,  2  Esp.  C.  455.  Ander- 
son v.  May,  2  B.  &  P.  237.  Phllipson  v. 
Chase,  2  Camp.  110.  Sujna,  Vol.  I.  tit. 
Written  Evidence.  And  (semble) 
there  is  no  difference  between  a  duplicate 
original  and  a  copy  made  at  the  time. 
Kmc  V.  Beaumont,  3  B.  &  B.  288. 

(k)  Supra,  Vol.  I.  tit.  Written  Evi- 
dence. Attorney  General  v.  Le  Mer- 
chant, 2  T.  R.  201.  Gates  v.  Winter,  3 
T.  II.  30G ;  Peake's  Ev.  115.  Where  there 
is  an  agent  in  town,  notices  in  the  course 
of  the  cause  ought  to  be  given  to  him,  and 


not  to  the  attorney  in  the  country;  per 
Buller,  J.,  Griffitlis  v.  Williams,  1  T.  R. 
711;  and  see  Hayes  v.  Perkins,  3  East, 
568.  As  in  the  case  of  executing  a  writ  of 
inquiry.  Ibid. 

Service  of  a  copy  on  any  person  resident 
at  or  belonging  to  the  place,  entered  by 
an  attorney  in  the  book  of  the  Clerk  of 
Pleas  of  Exchequer,  is  good  service;  R. 
G.  Excheq.  M.  and  Tr.  1  W.  4,  Service 
of  rules,  notices  and  orders,  must  be  made 
before  nine  at  night ;  R.  G.  Hil.  2  W.  4. 
It  is  not  essential,  except  in  cases  of 
attachment,  that  the  original  should  be 
shown,  unless  demanded.    lb. 

{I)  Ibid. 

{m)  Per  Mansfield,  C.  J.,  Waters  v. 
Taylor,  Westm.  June  24,  1813.  Logan 
V.  Houlditch,  1  Esp.  C.  22.  Where  notice 
is  to  be  given  at  the  place  of  abode,  it 
seems  that  notice  given  at  a  place  of  busi- 
ness where  neither  of  the  plaintiffs  slept,  but 
a  servant  only,  is  not  sufficient.  John- 
son V.  Lord,  1  M.  k.  M.  444.  Where  no- 
tice is  required,  proof  ought  to  be  given  in 
the  first  instance  as  the  foundation  for  the 
other  evidence.     lb. 

(m)  See  the  case  of  Champneys  v.  Peck, 
supra,  110.  228. 

(o)  Supra,  Vol.  I.  tit.  Written  Evi- 
dence. R.  V.  Justices  of  Surrey,  5  B. 
&  A.  439.  But  the  properest  course  is  to 
serve  a  written  notice ;  and  Gould,  J.,  at 
Exeter,  held  a  parol  notice  to  produce  a 
deed  to  be  insufficient. 

{p)  R.  v.  Alnwick  Inhab.,  5  B.  &  A. 
184. 
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prove  circumstances  which  excuse  notice  (q);  hut  it  is  sufficient  to  prove  a 
notice  which,  under  the  particular  circumstances,  was  given  within  a  rea- 
sonahle  though  not  within  the  usual  time  (/•)• 

In  some  instances  presumptive  evidence  of  notice  is  sufficient ;  as  hy 
showing  that  the  notice  was  contained  in  a  newspaper  which  the  party  to 
be  afFec'ted  with  the  notice  usually  read  (s).  It  has  been  held,  that  a  recital 
in  a  deed  is  constructive  notice  of  the  contents  to  a  party  to  the  deed  (t). 
But  notice  of  the  contents  of  the  deed  cannot  be  inferred  from  the  mere  fact 
that  the  witness  attested  the  execution  of  the  deed  by  a  surety. 

The  mere  fact  that  A,  subscribed  a  paper  writing  as  a  witness,  is  not  in 
itself  sufficient  to  charge  him  with  notice  of  the  contents  (u). 

Where  the  father  and  uncle  of  the  lessor  of  the  plaintiff,  being  seised  in 
tail,  each  granted  a  lease  for  ninety-nine  years  of  one-third  of  the  premises, 
and  the  jury  found  expressly  that  the  lease  had  been  confirmed  by  the  lessor 
of  plaintiffs,  it  was  held  that  the  father's  lease,  being  only  voidable  by  the 
issue  in  tail  and  not  void,  he  could  not,  after  ten  years  receiving  rent  from 
the  lessee,  be  supposed  to  have  acted  in  ignorance  of  his  right  (x). 

It  is  a  rule  of  law,  founded  on  the  first  principles  of  natural  justice,  that 
no  judgment  shall  be  pronounced  against  one  who  has  not  had  notice  given 
of  the  proceedings,  and  an  opportunity  to  defend  himself. 

Where  trustees  under  a  turnpike  Act  had  power  to  turn  roads  through 
private  grounds,  and  if  they  could  not  agree  with  the  proprietors,  to  summon 
a  jury  to  inquire  of  damages,  an  incpiisition  under  the  Act  was  set  aside, 
because  it  did  not  appear  on  the  face  of  the  proceedings  that  any  notice  had 
been  given  to  the  owners  of  the  land  (//). 

Upon  an  appeal  against  a  conviction  upon  the  5  Geo.  4,  c.  83,  s.  4,  of  a 
party  as  a  rogue  and  vagabond  for  indecent  exposure  in  a  public  place,  it  was 
held  that  a  notice  of  appeal,  stating  as  a  ground  that  he  was  not  guilty  of  the 
offence,  was  sufficient,  and  signified  that  all  the  ingredients  of  the  offence 
were  disputed  (2). 


(7)  Supra,  2-29. 

(r)  Field  v.  Thrmh,  8  B.  &  C.  387. 

(*)  See  tit.  Partneks.  Proof  of  no- 
tice beiDj^  advertised  in  a  comity  news- 
paper is  not  sutticient  proof  of  notice  to  a 
party,  without  some  proof  tliat  lie  took  in 
tlie  paper  in  question.  Norwich  and 
Lotcvxtojf'  Navhjntion  Covipamj  v.  Theo- 
bald, 1  M.  &  M.  l')'^.  AVliere  notice  was 
to  be  ])ut(lislied  in  the  Nortliainpton  and 
Canibridire  lu-wsjiapers,  tlicre  bein^  but  one 
at  eacli  phice,  it  was  ludd  to  be  sutficient  to 
advertise  in  those,  altliough  otliers  were 
afterwards  established.  Tibbetts  v.  Yorhe, 
6  B.  &  Ad.  00.7. 

(f)  Proxser  v.  Wntts,  R  Madd.  59.  Title- 
di-edrt,  as  laid  liefore  a  counsel  or  attorney, 
or  any  tliini;  wliieli  could  not  he  su])posed 
to  make  an  impressimi  on  the  memory, 
shall  not  be  taken  as  constructive  notice'. 
Axhlcif  V.  Bnyleii,  2  Ves.  370.  As  to  the 
effect  of  a  Registry  Act  as  notice,  see  Lord 
Redesdale'sjudrrmentiii  Biixhell  v.  Bushell, 
1  Sc.  iS:  Lefrov,  103. —  Lord  Ilardwieke,  in 
Hide  \.l)odd,  -2  Atk.  i>04,  said,  that  the 
Reirister  Act  (7  Anne,  c.  2U)  is  notice  to 
everybotly,  and  the  uieaniiiii-  of  it  was  to 
prevent  parol  proofs  of  notice,  for  it  was 


only  in  cases  of  fraud  that  the  Coiirts  have 
broke  in  upon  the  statute,  though  one  in- 
ciuubrance  was  registered  before  another  ; 
as  in  Ld.  Forbes  v.  Nelson,  4  Bro.  P.  C. 
189.  Blades  v.  Blades,  1  Eq.  Ab.  358, 
pi.  12;  and  see  Cheval  v.  Nichols,  1  Stra. 
6G4.  There  may  be  some  cases  divested  of 
fraud,  but  then  the  proof  must  be  extremely 
clear ;  clear  notice  is  a  proper  groimd  for 
relief,  but  a  suspicion  of  notice,  though 
strong,  is  not  sufficient  to  justify  the  Court 
in  brealdiig  in  upon  an  Act  of  Parliament. 
Hide  V.  JJodd,  2  Atk.  204;  and  see  Le 
Neve  V.  Le  Neve,  1  Ves.  64 ;  1  Atk.  254  ; 
Chandos  v  Broivnlaio,  2  Ridg.  P.  C.  428  ; 
Johnson  v.  Stainbrldr/e,  3  Ves.  478. 

(n)  Harding  v.  Cvrthorne,  1  Esp.  C.  57. 

{x)  Doc  d.  Southouse  v,  Jenkins,  5 
Bing.  4G9. 

(y)  R.  V.  Bngshaw,  7  T.  R.  363.  And 
see  R.  V.  Mayor  of  Liverpool,  4  Burr. 
2244. 

(r)  R.  V.  Justices  of  Newcastle-upoti- 
Tyne,  1  B.  &  Ad.  393.  A  notice  of  appeal 
against  a  distress  for  an  assessment  under  a 
IlighwayAct  may  be  within  six  days  after  the 
levy,  altliough  not  within  six  days  after  the 
warrant  granted.   R.  v.  Justices  of  Devon, 
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As  to  notice  of  disputing  the  steps  of  bankruptcy,  in  an  action  by  the    General 
assignees  of  a  bankru]it  (a),  notice  of  an  act  of  bankrm)tcy  (b),  of  tlie  dis-   P^n^^'P's 
honour  of  a  bill  of  exchange  (c),   notice   to  prove  value  given  for  a  bill  of   tice  of  leal 
exchange  (d),  of  non-responsibility  by  carriers  (e),  of  a  distress  by  a  land-   proceed- 
lord  (y),  of  notice  to  quit  by  a  landlord  ( //),  of  disputing  the  value,  &c.  in  an    '"i^^^* 
action  for  goods  sold  and  delivered  (A),  of  a  robbery,  &c.  in  an  action  against 
the  hundred  (i),  by  the  husband  not  to  trust  the  wife  (A),  notice  in  actions 
against  justices  (Z),  constables,  &c.,  in  actions    against   revenue   officers, 
&c.  (w<),  or  a  dissolution  of  partnership  (?^),  of  abandonment  in  an  action 
on  a  policy   of  insurance  (o),    in   actions   for  malicious  trespasses  (p),  of 
trial  (q), — see  those  titles  respectively. 

NUISANCE. 

Under  the  present  title,  the  evidence  relating  to  some  torta  or  mdsances  to  Heads  of 
persons  or  personal  property,  and  2dly,  to  real  property,  will  be  considered,  P™'''- 
which  are  unconnected  with  any .  immediate  contract,  but  Avhich  do  not 
amount  to  trespasses,  the  damage  being  jiurely  consequential.  In  an  action 
for  a  wrongful  act,  or  nuisance  to  his  person,  or  personal  property,  the  plain- 
tiff must  jirove  (r),  1st,  a  wrongful  act  or  omission  by  the  defendant;  2dly, 
the  consequential  damage  to  his  own  person  or  property. 

First.    The  rule  of  common  law  is  that  of  the  civil  law,  sic  utere  tuo  ut   Proof  of 

alienwn  non  Icedas  :  and  an  action  is  maintainable  to  recover  damages  for     *®  ""^" 

A  t        T   •     -m  r  1  sauce, 

any  injury  resulting  to  the  person  or  property  oi  the  plaintin,  irom  the  care- 


1  M.  &  S.  411.  The  notice  reed  not  dis- 
close tlie  ground  on  wliich  the  appellant 
objects  to  tlie  distress,  lb.  As  to  notice 
of  an  appeal  from  a  commissioner's  direction 
in  writing  previous  to  an  award,  see  R.  v. 
NickoUs,  1  A.  &;  E.  245. 

(a)  Supra,  123. 

(b)  Supra,  169. 

(c)  Supra,  225. 

(d)  Supra,  221. 

(e)  Supra,  288. 
(/)  Su2}ra,  3D0. 
{g)  Supra,  415. 

(/«)  Vide  infra,  tit.  Vendor  and 
Vendee. 

(i)  Supra,  530. 

(k)  Supra,  544. 

(i)  Supra,  580. 

('/«)  Infra,  Where,  in  an  action  against 
commissioners,  &;c.  tlie  plea  was  tliat  tlie 
injury  arose  from  so  negligently  making 
sewers  running  under,  tlirough,  &c.  the 
plaintiff's  house,  and  the  evidence  was  that 
the  sewer  did  not  run  close  to  the  plain- 
tiff's house,  but  to  five  others ;  aud  that 
the  house  was  damaged,  and  fell,  in  conse- 
quence of  the  fall  of  a  stack  of  cliimnies  in 
one  of  tliose  others  ;  it  was  held  to  be  suf- 
ficient. Jones  V.  Bird,  5  B.  &  A.  837.  A 
notice  of  action  to  a  trustee  for  having  lent 
his  horses  for  the  repair  of  a  road,  must 
state  all  the  ingi-edieuts  in  the  ofienee,  and 
tlierefore  (it  lias  been  held)  must  state  that 
he  was  an  acting  trustee  at  the  time.  Toic- 
sey  V.  \['hlte,  5  B.  ic  C.  125. 

(m)  Infra,  tit.  Pahtneks. 


(o)  Infra,  tit.  Policy,  &c. 

{p)  Infra,  tit.  Trespass. 

{q)  Infra,  tit.  Trial. 

(r)  In  an  action  for  nuisance  either  to 
personal  or  real  property,  as  well  as  in  all 
other  actions  on  the  case,  the  plea  of  the 
general  issue  operates  only  as  a  denial  of 
the  breach  of  duty  or  wrongful  act,  and 
not  of  the  inducement;  and  the  latter  if 
not  denied  need  not  be  proved.  See  Case, 
Action  on,  and  the  New  Rules,  Infra,  tit. 
EuLEs;  and  Dickens  v.  Godimj,  1  Bing. 
N.  C.  538.  Frankujn  v.  Barl  of  Fal- 
mouth, 4  N.  &  M.  333.  See  Hayne  v. 
Sharpje,  7  C.  &  P.  755.  Undenoood  v. 
Burrows,  7  C.  &  P.  26.  In  case  for 
keeping  a  ferocious  animal,  the  general 
issue  puts  the  scienter  in  issue.  Hayne 
v.  Sharpe,  7  C.  &  P.  755.  In  an  action 
on  the  case  for  a  nuisaiice  to  the  occupa- 
tion of  a  house  by  carrying  on  an  offensive 
trade,  the  plea  of  not  guilty  will  operate  as 
a  denial  only  that  the  defendant  carried  on 
the  alleged  trade  in  such  a  way  as  to  be  a 
nuisance  to  the  occupation  of  tlie  house, 
and  will  not  operate  as  a  denial  of  the 
plaintiff's  occupation  of  the  house.  See 
the  New  Rules.  In  an  action  for  neg- 
ligent driving,  the  plea  of  not  guilty  admits 
the  fact  of  the  carriage  having  been  driven 
by  the  defendant's  servant.  Emery  v. 
Clark,  2  Mo.  &  R.  2(:0.  So  also  the  fact 
of  a  cart  being  driven  ))y  him  or  in  his  pos- 
session, as  stated  in  the  indictment.  Ta- 
verner  v.  Little,  5  Bing.  N.  C.  676. 


Nuisance. 
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lessness  and  negligence  of  the  defendant,  or  of  his  agent,  in  the  use  or 
management  of  his  Qwn  property  (s). 

The  evidence  in  an  action  for  the  negligent  keeping  (t)  of  an  animal, 
which  has,  in  consequence,  occasioned  damage  to  the  plaintiff,  must  of 
course  be  governed  by  the  pleadings.  If  the  declaration  allege  that  the 
defendant  Imeiv  that  his  dog,  or  other  animal,  was  accustomed  to  bite  sheep, 
or  to  bite  mankind,  the  allegation  must  be  proved,  although  the  action 
miffht  have  been  sustained  without  that  averment  (u).  If  it  be  alleged  that 
the  defendant  knew  that  the  dog  was  accustomed  to  bite  sheep,  it  is  not 
enough  to  show  tliat  it  had  attempted  to  bite  a  man  (x).  Where  the  de- 
claration alleged  that  the  dog  was  accustomed  to  bite  mankind,  proof  that 
the  defendant  had  warned  the  witness  to  beware  of  the  dog,  lest  he  should 


{s)  As  if  lie  exercise  unruly  horses  in  an 
improper  place  {Michael  x.Alestree,  2  Lev. 
17"2),  or  entrust  a  dangerous  instrument, 
such  as  a  loaded  guu,  to  an  indiscreet  agent. 
Dixon  V.  Bell,  1  Starkie's  C.  287.  Or 
where  his  barge  havin.g  been  sunk  by  acci- 
dent in  a  navigable  river,  he  neglects  to 
give  proper  notice  of  the  fact,  as  by  placing 
a  buoy  over  the  spot.  Harmond  v.  Pearson, 
1  Camp.  317.  Or  the  occupier  of  a  house 
neglects  to  fence-in  a  dangerous  area,  al- 
though it  has  immemorially  remained  open. 
Couplfind  v.  Hardlngkam,  3  Camp.  396. 
In  an  action  for  leaving  open  the  area  of 
dftendant's  house,  it  appeared  that  there 
liad  l)een  a  thoroughfare  through  an  un- 
finished street  for  five  years ;  held  that  the 
jury  were  warranted  in  presuming  that  it 
was  used  with  the  full  assent  of  the  owners 
of  the  soil,  and  a  dedication  presumed  to 
justify  the  allegation  that  it  was  a  common 
public  highway.  Jarvls  v.  Dean,  3  Bing. 
447.  A  corporate  body  entrusted  with  a 
power  from  the  exercise  of  which  mischief 
may  result  to  the  public,  is  bound  to  use 
the  greatest  caution.  Weld  v.  Gas  Light 
Comprtny,  1  Starkie's  C.  189.  So  if  a  person 
place  dangi-rnus  traps  in  his  own  ground, 
baited  with  flesh,  so  near  to  the  highway, 
or  to  the  'grounds  of  another,  that  dogs 
passing  along  the  highway,  or  kept  in  his 
neighJwur's  grounds,  arc  likely  to  be  at- 
tracted, and  tlie  plaintiff's  dogs  are  in  con- 
scqu(!nce  injured.  Tonmsend  v.  Wallace, 
9  Kast,  277.  See  Ilott  v.  Wilhcs,  3  IJ. 
tc  A.  304.  In  an  action  against  the  de- 
fendant, for  negligence  in  forming  a  hay- 
rick, in  consefjuence  of  which  it  took  fire, 
Patteson,  J.  directed  the  jury  to  consider 
whethrr  the  defendant  had  acted  as  a  man 
of  ordiuarj'  skill  and  prudence  would  have 
acted,  or  whetlier,  throiiirh  his  nejiligence 
and  carele.-i!«nf?s,  the  ])laiiititr's  property 
iutd  been  coii.siuned.  VniitjUan  v.  Mcnloce, 
7  C.  &  P.  527;  3  Uing.  N.  C.  4(i8.  The 
defendant,  a  publican,  in  letting  down,  after 
dark,  casks  into  his  cellar,  left  open  the 
flap,  and  the  plaintiff  fell  in  ;  held,  that  it 
being  for  i\u-  jTivate  advantage!  of  the  dc- 
feudant,  he  was  bound  to  take  proper  care 
to  prijvent  injury,  and  that  it  was  for  t]ie 
jury  to  say  whether  the  defendant  liad 


sufficiently  protected  the  public  against 
danger  at  that  hour,  and  whether  the  plain- 
tiff had  himself  used  due  caution.  Proctor 
V.  Harris,  4  C.  &  P.  337.  Where  the  flap 
of  a  cellar-door  opening  into  the  street,  be- 
ing used  in  letting  down  goods,  fell  against 
the  plaintiff's  leg  and  broke  it,  held  that 
the  defendants  were  bound  to  have  the  door 
secured  with  such  precautions  as,  under  all 
ordinary  circumstances,  would  prevent  its 
falling  down ;  and  that  if, whilst  so  secured,  it 
fell  from  the  improper  act  of  a  third  person, 
over  whom  they  had  no  control,  the  de- 
fendants were  not  liable,  but  the  party 
injured  must  resort  to  the  wrongdoer.  Da- 
niels V.  Potter,  A  C.&cV.  262.  Where 
trustees,  under  an  order  for  stopping  up  a 
turnpike-road  in  order  to  furnish  the  plain- 
tiff, an  owner  of  land,  with  a  new  access  to 
his  field,  obtained  from  the  defendant,  an 
adjoining  owner,  a  Uceuce  to  remove  part 
of  his  hedge,  which  he  was  liable  to  keep 
in  order,  and  they  prostrated  it,  but  omitted 
to  put  up  a  gate,  or  any  fence,  from  the 
new  road ;  held,  that  being  wrongdoers, 
and  acting  under  the  licence  of  the  defend- 
ant, he  was  responsible.  Winter  v.  Char- 
ter, 3  Y.&J..308. 

{t)  The  harbouring  a  dog  about  a  man's 
premises,  or  allowing  him  to  be  or  resort 
there,  is  a  sufficient  keeping.  M'Cane  v. 
Wood,  5  C.  &  P.  2,  cor,  Ld.  Tenterden. 

(m)  Hartley  v.  Halliioell,  2  Starkie's  C. 
211  ;  1  B.  &  A.  620.  And  see  J^ulge  v. 
Cox,  1  Starkie's  C.  285.  It  seems  that  the 
o\«ier  of  a  fierce  and  unruly  dog  is  bound 
to  secure  him  without  notice.  Ibid,  and 
Jones  V.  Perry,  2  Esp.  C.  482.  And  com- 
mon report  that  a  dog  is  mad  renders  it 
incumbent  on  the  owner  to  confine  him. 
Ibid.  See  this  case  differently  reported, 
Peake's  Ev.  292,  5th  ed.  The  owner  of  a 
wild  ferocious  animal,  such  as  a  lion  or 
bear,  which  escapes  and  occasions  damage, 
is  liable,  without  auy  proof  of  notice  of 
the  animal's  ferocity.  B.  N.  P.  76.  R.  v. 
Huggim,  2  Ld.  Ray.  1583. 

(,a:)  Ibid.  But  where  a  dog  accustomed 
to  worry  sheep  was  left  at  large,  and  bit 
a  horse,  the  owner  was  held  to  be  liable. 
Jenkins  v.  I'urner,  1  Ld.  ^aym,  110. 
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be  bitten,  was  held  to  he  primd  facie  evidence  of  the  allegation  to  be  left  to    Nuisance, 
the'jury  (y) ;  although  mere  proof  that  the  dog  was  fierce,  and  usually  tied 
up,  and  that  the  defendant  afterwards  promised  to  make  some  compensa- 
tion, has  been  held  to  be  insufficient  (z).     It  must  also  be  proved  that  the 
owner  knew  the  propensity  of  the  animal  (a). 

The  ijlea  of  not  guilty  puts  the  scienter  in  issue  (b). 

It  is  no  answer  to  the  action,  where  the  defendant  knew  the  vicious  pro- 
pensity of  the  animal,  to  prove  that  the  party  injured  was  himself  guilty 
of  some  imprudence  or  negligence  in  the  transaction ;  as  that  the  plaintiff 
trod  upon  the  defendant's  dog  whilst  it  was  lying  at  his  door,  the  defendant 
being  aware  that  the  dog  was  accustomed  to  bite  (c).  And  where  the  owner, 
knowing  that  his  dog  had  been  bitten  by  another  dog  which  was  mad, 
instead  of  destroying  the  animal,  as  it  was  his  duty  to  have  done  as  soon 
as  he  knew  him  to  be  in  danger  of  so  dreadful  a  malady,  fastened  him  up, 
and  the  child  of  the  plaintiff  coming  near  the  dog,  irritated  him  with  a 
stick,  upon  which  the  dog  flew  at  him  and  bit  him,  and  the  child  in  conse- 
quence died  of  hydrophobia,  it  was  held  that  the  plaintiff  might  recover 
from  the  owner  of  the  dog  the  expenses  of  the  apothecary  (d). 

A  man  has  a  right  to  keep  a  fierce  dog  for  the  protection  of  his  property, 
but  not  to  place  it  in  the  approaches  to  his  house,  so  as  to  injure  persons 
exercising  a  lawful  purpose  in  going  along  those  paths  to  his  house  (e).  But 
if  the  injury  arise  from  the  plaintiff's  incautiously  going  into  the  defendant's 
yard  after  it  has  been  shut  up,  and  being  bitten  by  a  dog  accustomed  to 
bite,  let  loose  for  the  night  to  protect  the  yard,  no  action  will  lie  (/"). 

Some  doubt  has  existed  on  the  question  whether  the  owner  of  land,  who 
places  traps  or  spring-guns  on  his  premises,  is  liable  in  respect  of  mischief 
which  consequentially  ensues  to  men  or  dogs  trespassing  on  the  property: 
It  has  been  held,  that  at  all  events  he  is  not  liable  if  the  party  injured  had 
notice  of  the  fact  (g). 


(?/)  Judge  V.  Cox,  Starkie's  C.  285. 

{z)  BccTi  V.  Dyson,  4  Camp.  198. 

(rt)  Ibid,  and  12  Mod.  ,055.  An  offer 
on  the  part  of  the  defendant  to  settle 
the  matter,  if  it  conld  be  proved  that  his 
dog  had  bit  the  plaintiif's  cattle,  was  held 
to  be  some  evidence  of  the  scienter,  but  of 
little  weight.  Thomas  v.  Morgan,  '2  CM. 
&  R.  496.  Proof  that  the  dogs  were  of  a 
savage  disposition,  and  had  bit  other  peo- 
ple's cattle,  was  held  to  be  no  evidence  of 
the  defendant's  knowledge  of  their  being 
accustomed  to  bite  cattle.  lb. 

(b)  Thomas  v.  Morgan,  2  C.  M.  &  R 
496. 

(c)  Sinith  V.  Pelate,  2  Str.  1264. 

{d)  Jones  v.  Perry,  2  Esp.  C.  482.  See 
the  cases  on  this  subject,  Mason  v. 
Keeling,  12  Mod.  332  ;  1  Ld.  Raym.  606. 
Sayntine  v.  Sharp,  1  Lutw.  90.  Buxen- 
dtne  v.  Sharp,  2  Salli.  662. 

(e)  Per  Tindal,  C.  J.,  Sarch  v.  Black- 
hum,  M.  &  M.  505.  And  see  Blaclunan 
Y.  Simino7is,  3  C.  &  P.  138;  Bird  v.  Hol- 
brook,  4  Bing.  628. 

(/)  Brock  V.  Copeland,  1  Esp.  C.  203, 

(f/)  See  the  case  of  Dean  v.  Clayton, 
1  Moore,  203 ;  2  Marsh,  577  ;  7  Taunt.  489. 
The  defendant  had  placed  sliarp  spears  in 


his  premises  in  such  a  manner  that  a  hare 
would  run  under  them,  but  a  dog  pursuing 
a  hare  would  be  wounded,  and  tliere  were 
several  public  footpaths  through  tlie  de- 
fendant's woodland  not  fenced  off,  and  on 
the  outside  of  the  woodland  notices  were 
painted  that  dog-spikes  were  set  tlierein ; 
a  hare  was  started  by  the  plaintiff's  dog  in 
the  land  of  J.  T.,  which  adjoined  the  de- 
fendant's woodland,  in  which  land  of  J.  T. 
the  plaintiff  had  liberty  to  sport ;  the  dog 
started  the  hare  in  the  land  of  J.  T.,  pur- 
sued it,  the  plaintiff  using  every  means  in 
his  power  to  prevent  such  pursuit,  into  the 
woodland  of  the  defendant,  and  ran  against 
a  spike  and  was  killed.  The  Judges  of  the 
Court  of  Cojnmon  Pleas  were  equally  di- 
vided on  the  question,  whether  an  action 
was  maintainable.  In  the  later  case  of 
Ilott  V.  Wilkes,  3  B.  &  A.  304,  for  setting 
spring-guns  on  the  defendant's  lands,  and 
negligently  leaving  them  there,  whereby 
the  plaintiff  (a  trespasser)  was  injured,  it 
was  held  to  be  a  good  defence  to  show  that 
the  plaintiff  had  notice  that  the  guns  were 
set  there.  In  the  case  of  Bird  v.  Hol- 
brook,  4  Bing.  628,  it  was  held  that  a  party 
was  liable  in  respectof  mischief  occasioned 
by  the  setting  of  spring-guns  without  notice 
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In  an  action  against  the  owner  or  driver  of  a  stage-coach  for  negligence, 
some  degree  of  bhime  must  of  course  be  proved,  either  in  respect  of  the 
furniture  and  equipage  of  the  coach  itself  {h) ;  the  skill  of  the  driver  or  his 
knowledge  of  the  road,  or  his  exercise  of  a  competent  judgment  and  dis- 
cretion under  the  particular  circumstances  {i).  It  is  not  sufficient  merely 
to  show  that  if  he  had  kept  the  left  side  of  the  road  the  accident  would  not 
have  happened ;  for  where  there  is  no  other  carriage  on  the  road,  a  coach- 
man may  drive  on  any  part  of  it  (/*)•  Nor  is  he  bound  to  keep  to  the  left 
side  of  the  road,  provided  he  leave  sufficient  room  for  other  carriages  which 
meet  him  on  their  proper  side  (Z).  But  where  he  may  adopt  either  of  two 
courses,  one  of  which  is  safe,  the  other  hazardous,  he  adopts  the  latter  at  his 
peril  {m),  even  although  he  drive  on  his  own  side  of  the  road  (n).  And 
one  who  deviates  from  the  proper  side  of  the  road  imposes,  as  it  seems,  upon 
himself  the  necessity  of  using  a  greater  degree  of  caution  than  might  other- 
wise have  been  requisite  (o). 

If  in  an  action  ;on  the  case  for  negligent  driving  or  steering,  it  turn  out 
that  the  injury  was  occasioned  wilfully,  the  action,  it  has  been  said,  cannot 


in  the  daytime  in  a  walled  garden.  See  the 
Stat.  7  &  8  G.  4,  c.  18. 

{}))  The  coachman  must  be  provided  with 
steady  horses,  a  coach  and  harness  of  suffi- 
cient strength  and  properly  made,  and  also 
■with  lights  by  night.  Per  Best,  C.  J.,  in 
Crofts  V.  Waterhouse,  3  Bing.  321.  The 
owner  is  liable,  although  the  defect  be  not 
visible.     Sharpe  v.  Gray,  9  Bing.  457. 

(i)  He  is  blameable  if  he  has  not  exer- 
cised the  soundest  judgment;  if  he  could 
have  exercised  a  better  judgment,  the 
owner  is  liable.  Per  Lord  Ellenborough, 
Jackson  V.  Tolletf,  2  Starkie's  C.  39.  And 
seeDttdley  v.  Smith,  1  Camp.  167  ;  supra, 
208. 

(ft)  Aston  V.  Heaven,  2  Esp.  C.  533. 
But  where  the  defendant  was  driving  on 
the  wrong  side  of  the  road  (which  was  of 
considerable  breadth),  and  the  plaintifl"'s 
servant,  being  on  horseback,  without  any 
reason  crossed  over  to  the  side  on  which 
the  defendant  was  driving,  and  on  endea- 
vouring to  pass  the  horse  was  killed ; 
although  Lord  Kenyon  held  that  he  had 
voluntarily  p«t  himself  in  the  way  of  dan- 
ger, and  tiiat  the  injury  was  of  his  own 
seeking,  the  Court  of  K.  B.  refused  to  dis- 
turl)  a  verdict  found  for  the  plaintiff. 
Cnidni  V.  Fentham,  2  Esp.  C.  (585.  In 
an  action  for  running  down  the  plaintiff's 
vessel,  which  was  at  the  time  sailing  by  or 
against  the  wind,  the  defendant's  vessel 
sailing  l)efore  the  wind,  and  with  studding- 
sails  set,  at  night ;  the  Court,  doubting  the 
propriety  of  such  conduct,  granted  a  new 
trial,  after  a  verdict  for  the  defendant. 
Jameson  v.  Drinhald,  12  Moore,  148.  In 
an  action  for  nnming  down  the  plaintiff's 
barge,  held  that  he  could  only  recover  upon 
proof  that  the  accident  arose  from  the  want 
of  care  and  caution  on  the  part  (if  the  de- 
fendant's servants,  and  not  if  it  haiiiiiiied 
from  anv  state  of  tide  or  other  circum- 


stances which  persons  of  competent  skill 
could  not  guard  against ;  or  if  the  plain- 
tiff's barge  were  placed  so  as  that  persons 
using  ordinary  care  would  be  liable  to  run 
against  it ;  or  if  it  might  have  been^voided 
but  for  the  negligence  of  the  plaintiff's  own 
servants,  in  not  being  on  board  whilst  the 
vessel  was  in  a  situation  liable  to  danger. 
Lack  Y.  Seicard,  4  C.  &  P.  107.  To  enable 
a  party  to  maintain  an  action  for  an  injury 
to  his  ship  by  the  unskilful  navigating  of 
the  defendant's  ship,  the  injury  must  be 
attributable  entirely  to  the  fault  of  the 
crew  of  the  latter ;  if  there  has  been  want 
of  care  on  both  sides,  the  action  cannot  be 
maintained.  Vanderplanh  v.  MiUcr,  1  M. 
&  M.  169.  The  rule  as  to  ships  meeting 
at  sea  was  found  by  the  jury  to  be,  that 
the  ship  which  is  going  to  windward  is  to 
keep  to  windward,  and  the  ship  which  has 
the  wind  free  is  to  bear  away ;  in  such 
cases  the  question  is  not  as  to  which  of  the 
ships  first  struck,  but  whose  negligence  it 
was  by  which  the  injury  was  caused. 
Handasyde  v.  Wilson,  3  C.  &  P.  528. 
A  steam  vessel  being  more  under  command, 
and  having  seen  the  other  vessel,  is  bound 
to  give  way.     Shannon,  1  Hag.  174. 

{I)  Warcls7Vorth  v.  Wilkm,  5  Esp.  C. 
273.  See  also  Wade  v.  Lady  Carr,  2  D. 
&  R.  255.  The  Court  there  sai'd,  that  what- 
ever might  be  the  law  of  the  road,  it  was 
not  to  be  considered  inflexible  and  impe- 
rative ;  and  that,  la  the  crowded  streets 
of  the  metropolis,  situations  and  circum- 
stances might  frequently  occur  wliere  a 
deviation  from  what  was  termed  the  law 
of  the  road,  would  not  only  be  justifiable, 
but  absolutely  necessary. 

(mi)  JacJison  v.  Tollett,  2  Starkie's  C. 
37. 

(71)  Mayheio  v.  Boyce,  1  Starkie's  C. 
423. 

{0)  Pluckwell  V.  Wilson,  3  C.6c  P.  528- 


BY    THE    DEFENDANT. 


737 


be  maintained  ;  trespass  is  the  proper  remedy  {p).  But  if  it  be  occasioned 
by  the  negligence  of  the  driver  of  the  carriage,  or  pilot  of  the  vessel  of  the 
defendant,  although  he  himself  be  present,  the  proper  remedy  is  by  action 
on  the  case  {q). 

Whenever  the  injury  is  forcible  and  immediate,  but  not  wilful,  case  will 
lie  for  the  negligence  (r).  And  it  seems  that  whenever  consequential 
damage  is  occasioned  even  by  wilful  violence,  the  trespass  may  be  waived, 
and  the  plaintiff  may  recover  in  an  action  on  the  case,  in  respect  of  the 
consequential  damage  (.s). 

Where  the  action  is  brought  against  the  defendant  for  the  negligence  of 
his  agent,  it  is  necessary  to  prove,  not  merely  that  the  servant,  or  other 
person  whose  negligence  occasioned  the  damage,  was  the  servant  of  the 
defendant,  but  also  that  the  mischief  was  occasioned  in  the  transacting  the 
business  of  the  master ;  for  the  latter  is  not  responsible  for  any  substantive 
tort  committed  by  the  agent  whom  he  employs,  unconnected  with  the  employ- 
ment and  authority  delegated  to  him(^).  It  seems  to  be  sufficient  to  show 
that  the  agent  was  engaged  in  driving  the  carriage,  or  steering  the  ship,  of 
his  principal,  or  in  the  performance  of  any  other  duty  in  which  agents  are 
usually  employed  (m).  Such  evidence,  however,  is  not  conclusive  ;  for  if  a 
servant  were  to  take  a  horse  out  of  a  stable  in  defiance  of  his  master's  orders, 
the  latter  would  not  be  res2)onsible  for  the  mischief  which  ensued  {x),  any 
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(7;)  Day  V.  Edwards,  5  T.  R.  648,  on 
demurrer.  Savignac  v.  Roovie,  6  T.  R.  125, 
in  arrest  of  judgment.  Tripe  v.  Potter, 
6  T.  R.  128,  n.  Ogle  v.  Barnes,  8  T.  R. 
188.  Kingston  y.Booth,^\m.'-2'2^.  3Iid- 
dleton  V.  Fowler,  1  Salk.  282.  Bowcher 
V.  Nordstrom,  1  Taunt.  568.  Macmanus 
V.  CricTtett,  1  East,  106. 

iq)  Hvggett  v.  Montgomery,  2  N.  R. 
466.     2  H.  B.  443. 

(?•)  Morton  v.  Hordern,  4  B.  &  C.  223. 

(*)  PerHolroydjJ.  lb.  And  see  J3 /•</«*■- 
comb  V.  Bridges,  3  Starkie's  C.  171. 

(0  In  Brady  v.  Giles,  1  Mo.  &  R.  494, 
it  was  left  to  the  jury,  as  a  question  of  fact, 
whether  tlie  servants  were  acting  as  the 
agents  of  the  person  hiring  a  carriage,  or 
the  owner.  Tlie  defendant  in  that  case 
was  a  carriage-jobber  in  London ;  he  had 
furnislied  Mr.  M'Kinley  with  a  barouclie 
and  four  horses,  for  a  two  days'  excursion 
to  Windsor ;  tlie  horses  were  driven  by  two 
of  the  defendant's  postilions.  There  was  no 
evidence  that  the  hirer  or  his  party  inter- 
fered as  to  the  manner  of  driving.  Lord 
Ahingerrefused  to  nonsuit  the  plaintiff.  He 
intimated  his  opinion,  that  the  Court  of 
K.  B.  had  taken  an  erroneous  course  in 
allowing  such  a  question  to  be  discussed  as 
matter  of  law;  he  considered  it  to  be 
matter  of  fact,  and  that  it  was  impossible 
to  lay  down  any  rule  of  law  on  the  subject. 
The  jury  found  for  the  plaintiff.  The  legal 
principle  which  governs  such  liabilities 
seems  to  be  this,  that  in  respect  of  a  negli- 
gent act  done  by  an  agent,  his  employer  is 
liable  ;  the  damage  ought  to  fall  rather  on 
the  party  who  has  trusted  and  employed  a, 
negligent  agent,  than  on  the  plaintifl",  who 
is  wholly  free  from  blame.     In  the  case  of 


the  hirer  of  a  carriage  and  horses,  to  be 
driven  by  the  servant  of  the  lender,  the 
latter,  who  has  selected  the  agent,  is  the 
party  really  in  fault :  it  is  not  to  be  ex- 
pected that  one  who  hires  a  carriage  for  a 
day  should  be  burthened  with  the  making 
inquiry  as  to  the  character  and  skill  of  the 
lender's  servant ;  there  is  no  negligence  in 
his  presuming  that  one  of  competent  skill 
will  be  supplied,  and  where  that  is  not  done, 
the  hirer,  if  liable  to  the  party  injured,wouId 
be  entitled  to  recover  over  against  the  lender. 
Where,  therefore,  no  negligence  in  point  of 
selection  is  attributable  to  the  hirer,  it 
should  seem  to  be  a  convenient  rule  that 
not  he,  but  the  lender  only,  should  be 
considered  liable.  A  landlord,  who  does 
not  personally  interfere  in  making  a  dis- 
tress, is  not  liable  for  the  negligence  of 
his  broker,  in  not  delivering  a  copy  of  his 
charges,  and  of  the  costs,  &c.  to  the  person 
whose  goods  are  levied  upon.  Hart  v. 
Leach,  1  M.  &  W,  560.  A  master  is  liable 
for  the  negligent  driving  of  his  servant, 
although  he  was  drivmg  improperly,  and 
in  a  direction  different  from  that  ordered 
by  his  master.  Heath  v.  Wilson,  2  Mo.  & 
R.  181.  Sec  us,  if  the  servant  take  out  the 
carriage  for  purposes  of  his  own,  and  with- 
out authority.     lb. 

(21)  In  Michael  v.  Alcstree,  2  Lev.  172, 
it  was  held,  that  an  action  was  maintainable 
against  the  master  for  damage  done  by  his 
servant  in  exercising  his  horses  in  an  im- 
proper place,  though  he  was  absent ;  be- 
cause it  should  be  intended  that  the  nuister 
sent  the  servant  to  exercise  horses  there. 

{x)  See  the  observations  of  Buller,  J., 
3  T.  R.  762.  But  where  a  servant  took  a 
horse  of  another  person  out  of  his  master's 
3  B 
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Negligence  more  than  he  would  be  for  any  other  act  of  the  servant  done  of  his  own 
authority,  and  without  the  assent  of  the  master  (?/).  And  in  general,  if  a 
servant  being  ordered  to  do  a  lawful  act,  exceed  his  authority,  and  thereby 
commit  an  injurj-^,  the  master  is  not  liable  (z).  An  averment  that  the  injury 
was  occasioned  by  the  negligent  act  of  the  master,  will  be  supported  by 
evidence  that  it  was  occasioned  by  the  negligent  act  of  the  servant  (a),  as 
in  an  action  for  the  negligent  driving  of  the  defendant's  cart.  So  an 
averment  that  damage  was  done  by  the  driver  of  the  waggon  of  ^.,  against 
whom  alone  the  action  is  brought,  is  satisfied  by  evidence  that  such  damage 
was  done  by  a  person  employed  by  B.  to  drive  the  waggon ;  A.  and  B.  being 
partners  under  an  agreement  to  conduct  and  manage  the  waggon  each 
for  his  own  stages  (i).  The  name  painted  on  a  coach  is  evidence  of  owner- 
ship (c). 

Where  there  is  an  intermediate  agent,  or  more  than  one,  the  maxim  of 
law  is  respondeat  superior;  the  maxim  is  founded  on  the  principle  that  he 
■who  expects  to  derive  advantage  from  an  act  which  is  done  by  another  for 
him,  must  answer  for  the  injury  which  a  third  person  may  sustain  from 
it  (d) ;  and  the  action  ought  to  be  brought  either  against  the  very  party 
who  committed  the  injury,  or  against  the  principal  (e).  Thus,  where  A.  the 
owner  of  a  house  which  he  had  never  occupied,  contracted  with  B.  to  repair 
it,  and  B.  contracted  with  C.  to  do  the  work,  and  C  with  B.  to  furnish  the 
materials,  and  the  servant  of  C  placed  a  quantity  of  lime  on  the  public 
road  adjoining  the  house,  in  consequence  of  which  the  plaintiff's  carriage 
was  overturned,  it  was  held  that  A.  the  owner  was  liable  for  the  damage 
sustained  (f).     So  where  the  owner  of  a  house  demised  by  lease,  covenanted 


stable,  and  going  on  his  master's  business, 
rode  over  the  plaintiff,  and  the  defendant 
having  first  admitted  the  liorse  to  be  his, 
refused  to  tell  his  name,  it  was  held  that 
this  was  sutiicient  e«videuce  to  show  tliat 
the  servant  was  riding  the  horse  with  the 
master's  assent ;  and  the  Court  refused  to 
disturb  a  verdict  for  the  plaintiff.  Good- 
vmn  V.  Keimett,  1  M.  &  R.  241. 

(?y)  See  Macmamts  v.  Crlchett,  1  East, 
10(J.  Bou-cherv.Noidstrom,  1  Taunt.  568. 

(r)  Kingston  v.  Booth,  Skinn.  228. 
Middh'ton  v.  Fowler,  1  Salk.  282.  But 
if  the  master  order  his  servant  to  do  an  act, 
in  tlie  doing  of  which  a  trespass  is  tlie 
necessary,  nr  even  tlie  natural  consequence, 
tlic  master  is  liable  even  in  trespass.  Grc- 
(innj  V.  V'qwr,  K.  B.  after  Easter  Term 
1H2!).  Even  although  the  master  limited 
liis  autliority,  l)y  directing  the  servant  not 
to  commit  a  trespass. 

{a)  Bruclicr  v.  Fromonf,  G  T.  R.  059. 
And  see  M'aUindw  EUiinx,  1  Starkie's  C. 
272;  v?(/Vrt,tit.  1'aktnkus;  imd  Fromont, 
v.  Coyj/lniid,  -2  Biiig.  170,  and  see  below, 
tit.  Thkspass.  So  wliere  a  stable-keeper 
let  horses  for  a  day  to  draw  the  carriage  of 
tlie  liirer  to  Epsom,  wliicli  were  drivim  by 
tlie  servant  of  the  stablokeeper,  it  was 
held  that  the  latter  was  l(?\lile  for  accidents 
occasioned  by  the  jiostlioy'js  negligence. 
JJcan  V.  lirait/iwaitc,  5  Ivsj).  C.  ;15,  cor. 
Lord  Ellenborough ;  and  see  Savniel  v. 
Wriijht,  ib.  ;  Smith  v.  Lmerence,  2  M.  & 
Ry.   I.     Goodman  v.   Iicnnvl,l  M.  &  P. 


241 .  The  master  is  liable  for  damage  doiie 
through  the  improper  driving  of  his  cart, 
although  his  servant  was  not  driving  at  the 
time  of  the  accident,  but  had  entrusted  the 
reins  to  a  stranger  who  was  riding  with 
him.     Booth  v.  Winter,  7  C.  &  P.  7G. 

(b)  Waland  v.  ElMns,  1  Starkie's  C. 
272.  "Where  one  of  several  proprietors  of 
a  stage-coach  was  driving  when  the  acci- 
dent happened,  it  was  held  that  all  were 
liable  for  his  negligence,  although  the 
plaintiff  might  perhaps  have  been  entitled 
to  sue  the  one  who  drove,  in  trespass. 
Moreton  v.  Hardcrn,  4  B.  &  C.  223. 

(c)  It  is  required  to  be  done  under  the 
St.  50  Geo.  3,  c.  48,  s.  7.  Barford  v. 
Nelson,  1  B.  &  Ad.  511. 

(d)  Per  Best,  C.  J.,  in  Hull  v.  Smith, 

2  Bing.  IGO. 

(e)  See  Stone  v.  Cartwright,  6  T.  R. 
41 1 .  Per  Ld.  Kenyon,  Bush  v.  Stelnman, 
B.  &  P.  404.  Hern  v.  Nicholls,  1  Salk. 
289.  Jo7ies  V.  Hart,  2  Salk.  441 ;  1  Bl. 
Comm.  431 ;  Inst.  Lib.  4,  tit.  5,  s.  1 ;  Dig. 
Lib.  9,  tit.  3.  LUtledale  v.  Lord  Lons- 
dale, 2  H.  B.  2G7.  299.  In  an  action 
against  A.  and  B.  for  obstructing  lights, 
it  is  sufficient  to  show  that  the  latter, 
though  but  a  mere  agent,  supei-intended 
th(!  work  and  gave  directions.  Wilson  v. 
Bcto,  6  Moore,  47. 

(/)  Bush  V.  Stcinma.n,  1  B.  &  P.  404. 
Matthews  v.  West  London  Waterworks, 

3  Camp.  403.  And  see  Flower  v.  Adam, 
2  Tamit.  314.     And   see    Weld  v.    Gas 
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to  repair  it,  and  employed  workmen  for  that  purpose,  the  landlord,  and  not    Negligence 

the  tenant,  was  held  to  be  liable  for  a  nuisance  in  the  house,  occasioned  bv    ^^  ^" 

the  negligence  of  tlie  workmen  (g).     The  principle  of  responsibility  is,  that 

the  agent  is  the  mere  instrument  of  the  defendant,  and  tliat  it  is  incumbent 

upon  him  to  select  an  agent  of  competent  skill  and  ability,  and  to  exercise 

a  control  and  authority  over  him,  in  order  that  others  may  not  be  injured  (7<). 

Hence,  where  the  supposed  agent  acts  under  a  paramount  authority,  and 

not  under  that  of  the  supposed  principal,  the  latter  is  not  responsible.     It 

was  held  that  the  captain  of  a  sloop  of  war  was  not  answerable  for  damage 

done  in  running  down  a  vessel,  the  mischief  occurring  during  the  watch  of 

the  lieutenant,  and  whilst  he  had  the  actual  management  of  the  vessel  by 

virtue  of  his  office  and  duty  as  lieutenant,  and  so  acted  independently  of 

any  authority  from  the  captain  (i). 

By  the  Pilot  Act,  52  Geo.  3,  c.  39,  s.  30,  an  owner  or  master  of  a  vessel  is 
not  liable  for  any  damage  occasioned  by  the  incompetence  of  a  pilot  taken 
on  board  according  to  the  provisions  of  the  Act  {k).  But  the  pilot  is  liable 
for  personal  misconduct,  although  a  superior  officer  be  on  board  (Z).  But 
where  damage  is  occasioned  to  another  vessel,  although  a  pilot  was  on 
board,  it  is  a  question  of  fact  for  the  jury  whether,  at  the  time  the  accident 
happen,  the  defendant's  vessel  was  under  the  direction  of  a  pilot  {in). 

Public  commissioners  or  their  clerks,  who  are  entrusted  with  the  conduct 
of  public  works,  are  not  liable  for  the  negligence  of  the  workmen  employed 


Light  Company,  1  Starkie's  C.  189. 
Henley  v.  Mayor  of  Lynn,  5  Bing.  91. 
Where  engineers  were  employed  by  the 
defendant  to  erect  a  steam-engine  on  the 
defendant's  premises,  wliieli  adjoined  to 
the  plaintiff's,  and  the  engine  exploded 
througli  the  mismanagement  of  the  de- 
fendant's servant,'  the  engineer  being 
present,  the  action  was  held  to  be  main- 
tainable. Wilts  v.  Hague,  2  D.  &  R.  33. 
See  Boiocher  v.  Noidttroin,  1  Taunt.  508 ; 
infra,  note  {k).  Where  defendant  liired  a 
pair  of  horses  to  his  own  carriage  for  the 
day,  which  were  driven  by  the  servant  of 
the  party  letting  them  out,  and  an  injury 
happened  through  his  negligent  driving; 
held,  per  Abbott,  L.C.  J.,  and  Littledale,  J., 
that  the  hirer  was  not  liable  in  an  action 
on  the  case  for  the  injury  sustained ;  contra 
Bailey  and  Holroyd,  Js.  Laugher  v.  Poyn- 
tei;  8  D.  &  R.  556;  (j  B.  &  C.  126.  Senihle, 
that  the  owner  of  a  barge  is  not  responsible 
for  an  injury  occasioned  by  the  negligence 
of  a  person  to  whom  he  has  lent  her.  Scott 
v.  Scott  §-  others,  2  Starkie's  C.  438,  cor. 
Best,  J.,  1818. 

(;/)  Leslie  v.  Pounds,  4  Taunt.  649. 
So  where  the  defendant  employed  a  brick- 
layer to  make  a  sewer,  and  the  latter  leav- 
ing it  open,  the  plaintifl'  broke  his  leg. 
Sly  v.  Edglcy,  6  Esp.  C.  6;  and  see  Coup- 
land\.  Harding!iain,3  Camp.  39S -jSUjJra, 
733 ;  5  B.  &  C.  559. 

(/*)  1  Bl.  Comm.  431.  Where  a  man 
entrusted  a  loaded  gun  to  a  young  mulatto 
girl,  and  mischief  resulted  from  the  acci- 
dental discharge  of  the  instrument  in  her 
hands,  he  was  held  to  be  responsible. 
L>ixon  V.  Bell,  1  Starkie's  C.  287. 


(i)  Nicholson  v.  Mounccy,  15  East, 
384. 

(70  Bennett  v.  Martin,  7  Taunt.  258 ; 
1  Moore,  4;  Holt's  C.  359.  And  see 
Fletcher  v.  Braddick,  2  N.  R.  182.  Be- 
fore the  stat.  a  master  was  not  discharged 
of  his  responsibility  for  the  acts  of  his  crew, 
although  they  acted  under  the  direction  of 
the  pilot,  who  by  the  regulations  of  a  sta- 
tute had  the  temporary  management  of  tlie 
ship.  Bowcher  v.  Noidstrom,  1  Taunt. 
568.  The  statutable  exemption  extends  to 
damage  done  by  the  piloted  ship  to  others. 
Ritchie  V.  Bowsfield,  7  Taunt.  309.  And 
see  Car7-uthers  v.  Sydehotham,  4  M.  &  S. 
77.  But  not  to  vessels  having  on  board 
pilots  appointed  for  other  places  than  those 
expressly  named  in  the  preamble  or  pur- 
view of  the  Act.  Attorney-general  v. 
Case,  3  Price,  302. 

(J)  Stort  v.  Clements,  Peake's  C.  107. 
Huggett  v.  Montgomery,  2  N.  R.  466. 
And  see  Lome  v.  Cotton,  12  Mod.  472. 
477;  5  Mod.  455;  Carth.  487;  Salk.  17; 
Lord  Rayni.  650 ;  where  three  of  the 
Judges,  contrary  to  the  opinion  of  Holt, 
C.  J.,  held  that  the  postmasters  were  not 
liable  for  the  loss  of  exchequer  bills  lost  by 
the  default  of  clerks  in  otfice.  As  to  the 
personal  responsibility  of  officers,  see  Mack- 
heath  V.  Haldimand,  1  T.  R.  172.  Unicin 
V.  Wolsely,  lb.  674. 

{m)  Cutis  V.  Herbert,  3  Starkie's  C. 
12.  And  see  lb.  as  to  proof  of  a  pilot's 
appointment ;  and  qu.  whether  the  renewal 
of  an  appointment  by  sub-commissioners, 
when  an  appointment  under  the  seal  of 
the  Trinity  House  has  been  proved,  be 
sufMcient. 
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by  those  with  whom  they  have  contracted  for  the  execution  of  such  works. 
In  such  cases,  the  action  for  negligence  occasioning  an  injury  ought  to  be 
brouufht  against  the  contractor  and  his  servants  (?i). 
Ajjainst  an  In  an  action  against  the  defendant  for  not  repairing  his  fences,  it  is  neces- 
sary, in  addition  to  evidence  of  the  obligation  to  repair,  and  of  the  damage 
which  has  resulted  from  the  neglect,  to  prove  that  the  defendant  is  the 
ocaipier  of  the  estate  liable  to  the  repair  (o).  But  where  the  owner  of  a 
house  is  bound  to  repair  it,  he,  and  not  the  occupier,  is  liable  for  the  damage 
occasioned  by  the  neglect  to  repair  (jo). 

Thirdh/.  It  must  be  shown  that  damage  resulted  to  the  plaintiff  ((7),  as 
alleged  in  the  declaration,  from  the  act  or  omission  of  the  defendant  (r). 

Where  a  public  nuisance  has  been  committed  by  the  defendant,  as  by 
obstructing  the  King's  highway,  the  plaintiff  cannot  support  a  private 
action  without  proving,  as  alleged  in  the  declaration,  that  he  has  sustained 
some  special  and  ])articular  damage  beyond  that  which  is  suffered  by  other 
subjects  (s)  ;  as  by  a  hurt  to  himself  or  his  horse,  from  falling  into  a  trench 
cut  in  a  public  highway  (0- 

Where  the  defendant  had  re-moored  his  barge  across  a  public  navigable 
creek,  by  means  of  which  the  plaintiff,  who  was  navigating  along  the  creek, 
was  forced  to  unload  his  barge,  and  carry  his  goods  inland  at  a  considerable 
expense,  it  was  held  to  be  a  special  damage,  sufficient  to  support  the 
action  (w).  So  where  the  plaintiff  was  obliged,  in  consequence  of  an 
obstruction  of  a  public  road,  to  carry  his  tithes  by  a  longer  and  more  incon- 
venient way  (r).     In  such  an  action  the  proximate  cause  of  the  mischief 


(?i)  Hall  v.  Smith,  2  Bing.  156,  where 
the  action  was  brouglit  against  commis- 
sioners under  a  lighting  and  paving  Act, 
for  digging  a  ditch  in  a  street,  and  leaving 
the  same  without  light  or  guard,  &c.,  per 
quod  the  plaintiiF  fell  in  and  was  injured. 
Ice.  And  see  Harris  v.  Baker,  4  M.  &  S. 
27.  In  Sutton  v.  Clarke,  1  Marsh.  429, 
it  was  held  that  the  defendant,  a  trustee 
under  a  turnpike  Act,  was  not  liable  for  an 
injurj-  occasioned  by  the  making  of  a  drain, 
although  he  had  directed  it  to  be  made  in 
an  improper  manner,  but  had  given  the 
order  after  having  taken  the  best  advice 
he  could  obtain.  One  acting  for  the  public 
(gratuitously)  is  not  liable  for  thenegligence 
of  the  artificer.  Hall  v.  Smith,  2  Bing. 
150. 

(o)  Cheatham  \.  Harrison,  4  T.  R. 
318. 

(;;)  Patjne  v.  Rogers,  2  H.  B.  341). 
But  surli  an  action  does  not  lie  against  the 
inhabitunt.4  of  a  county  for  not  repairing  a 
public  bridge.  Hussel  v.  JJevon,  Inhab. 
2  T.  R.  0(57. 

(7)  It  is  not  essential  that  tlie  plaintiff 
sliould  W  the  ownier  of  the  jjrojxTty  ;  it  is 
sufficient  if  he  have  the  iise  of  it  for  the 
time.  Tluis  a  gratuitous  bailee  of  a  horse 
may  iraintain  an  action  for  nt"jfli<,'ence  in 
not  repairing  a  fence,  which  the  defendant 
is  bound  to  repair,  l>y  means  of  which  the 
liorse  is  injured.  Booth  v.  Wilson,  1  B. 
&  A.  6!).  A.,  tlie  supposed  o«nier  of  a 
shop  and  goods,  allows  P.  to  reside  there, 
and  act  as  owner  in  the  sale  of  tlie  goods ; 


P.  may  maintain  an  action  for  an  injury 
to  the  goods  by  negligent  driving  whilst 
under  the  care  of  his  servant.  Whitting- 
ham  V.  Bloxham,  4  C.  &  P.  597.  The 
plaintiff  was  allowed  to  call  A.  in  reply,  to 
negative  ownership  in  A.     lb. 

(/-)  Supra,  tit.  Case  and  tit.  Libel. 
"Where  the  plaintiff's  horse  escaped 
through  a  defect  of  the  defendant's  fences 
into  his  close,  and  was  there  killed  by  the 
falling  of  a  haystack,  it  was  held  that  the 
damage  was  not  too  remote  to  prevent  the 
action  being  sustainable.  Powell  v.  Salis- 
bury, 2  Y.  Sc  J.  390.  And  see  A7W7i.  1 
^'ent.  264.  Holbatch  v.  Wajmer,  Cro. 
Jae.  G65.  Where  by  the  improper  act  of 
the  defendant,  in  throwing  packs  of  wool 
out  of  a  loft  instead  of  using  a  crane,  the 
plaintiff  was  deprived  of  his  presence  of 
mind  and  ran  into  the  danger;  held,  that 
it  was  for  the  jury  to  say  whether  the  injuiy 
was  not  occasioned  by  the  wrongful  act  of 
the  defendant.  Woolley  v.  Scovell,  1  ISIo. 
&  R.  105. 

(5)  1  Inst.  56.  Hubert  v.  Grove,  1  Esp. 
C.  48.  Iveson  v.  Moore,  1  Lord  Raym. 
486;  12  Mod.  262;  Willes,  74,  n.  It  is 
said  tliat  the  mere  obstruction  of  the  plain- 
tiff's business,  by  merely  delaying  him  on 
tlie  road  for  a  short  time,  will  not  support 
an  action,  the  injury  being  but  consequen- 
tial.    P.  C.  Paine  v.  Patrick,  Carth.  91. 

(0  Carth.  191. 

(")  Hose  V.  Miles,  4  M.  &  S.  101. 

(v)  Hart  v.  Bussett,  T.  Jones,  156. 
The  Court  said  that  the  plaintiff  had  sus- 
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should  be  stated  in  the  declaration  ;  and  if  the  remote  cause  alone  be  alle<;ed,  l>rwf  of 
it  will  not  be  competent  to  the  plaintiff  to  give  the  intermediate  causes  ^^'"'''i'^^'- 

in  evidence  (iv). 

A  defendant  liable  in  respect  of  damages  to  the  plaintiff  s  vessel  by  col- 
lision, is  not  entitled  to  deduct  a  sum  paid  by  an  insurer  in  respect  of  the 

same  damage  (x).  ,      t.  • , 

In  an  action  for  an  injury  occasioned  by  the  negligence  of  another,  the  j'^vuknce^ 
defendant  may  show  that  the  damage  was  occasioned  by  mere  accident,  no  ''''''- 
blame  being  imputable  to  the  defendant  or  his  agent  (y).  It  is  a  good 
defence  (z)°to  show  that  the  injury  so  far  arose  from  the  negligence  of  the 
plaintiff  himself,  that  he  might,  by  ordinary  care  and  caution,  have  avoided 
the  injury.  Thus,  one  who  is  injured  by  riding  against  an  obstruction  in 
a  public  highway,  cannot  recover  damages  if  it  appear  that  he  was  riding 
violently,  and  without  ordinary  care;  and  that  with  due  care  he  might 
have  seen  and  avoided  the  obstruction  (a).  And  although  the  defendant's 
negligence  be  the  primary  cause  of  consequential  injury  to  the  plaintiff, 
yet  if  the  proximate  and  immediate  cause  be  the  unskilfulness  of  the  plain- 
tiff, it  seems  that  the  latter  will  not  be  entitled  to  recover  (b).  As  where  A. 
placed  rubbish  in  the  highway,  and  the  dust  blown  from  it  frightened  the 
horse  of  B.,  which  carrie^d  him  nearly  in  contact  with  a  waggon,  to  avoid 
which  B.  unskilfully  rode  over  other  rubbish,  and  was  overthrown  and 
hurt  (c).  But  where,  in  consequence  of  unskilful  driving,  a  stage-coach  was 
likely  to  be  overturned,  and  an  outside  passenger,  with  a  view  to  his  own 
safety,  jumped  off,  and  his  leg  was  broken,  it  was  left  to  the  jury  to  say 
whether  he  did  this  rashly  and  without  sufficient  cause,  or  from  a  reasonable 
apprehension  of  danger  ((Z). 

In  an  action  for  a  nuisance  to  the  plaintiff's  real  property  (e),  he  must,  in 

tained  a  particular  damage ;  for  the  labour  did  not,  he  is  to  be  regarded  as  the  author 

and  pains  which  he  had  been  forced  to  take  of  his  own  wrong ;  per  Parke,  B.,  in  Bndye 

with  his  cattle  and  servants,  by  reason  of  v.  The  Grand  Junction  Bcalway  Cpi 

this  obstruction,  might  be  of  more  value  M.  &  W  244.     WdUa.n.  v.  i^  /«-/,  10 

than  the  loss  of  a  horse,  which  was  suffi-  Bing.  112 ;  6  C.  &  P.  23.     So  /n  t^ie  case 

cient  to  support  an  action.     See  also  Chi-  of  i-unning  down  a  ship.     A  plaiutift,  how- 

chester  v.  Lethbridge,  Willes,  73.  ever,  may  recover  although  he  might  have 

he)  Fltzsunmons  v.  Jnglis,  5  Taunt.  prevented  the  collision,  provided  he  wa.  m 

g3^   -*  no  degree  in  fault  in  not  endeavouring  to 

(x)   Yates  v.   Whyte,  4   Bing.    N.   C.  prevent  it.     Ven7iallw.Ganne7;lC.ScM. 

272.  ''^^• 

(»)  See  Crofts  v.  Waferhouse,  3  Bi^ig,  (h)  2  Taunt.  314. 

321.   Lack  V.  Seward,  4  C.  &  P.  106.    Su-  {c)  Flower  y.Adam  2  Taunt  314. 

pra  ;  and  where  the  plaintiff's  case  rests  on  ('/)  Jones  v.  Boyce  1  Starkje  s  C.  4J3, 

i  mere  presumption  of  negligence  from  the  cor.    Ld.    Elleuborongh,  C.  J. ;    the  jury 

defendant's  coach  breaking  down,  the  latter  found  for  the  plamtift  damages  400 1     And 

may  show  that  it  had  recently  been  exa-  see  Cruden  v.Fenthani  2  Esp^  C.  b8o. 

mined,  when  no  defect  was  discovered,  and  Williams  y    Holland  6  C.  &   P.  -4     l^ 

that  the  coachman  was  a  skilful   driver,  Bing  112.     ^FooZ/v.  ^eard,8C.  &.  P.373. 

and  was    drivmg    at    a    moderate    pace.  And  see  above. 

Clu-istie  V.  Griggs,  2  Camp.  81  {e)  In  general  case  lies  for  an  inju^  to 

(=)  As  to  the  proper  plea  for  admitting  the  house  or  land  of  another  ;  as  ior  build- 
evidence  of  anv%lrticnlar  defence,  see  ing  a  house  which  overhangs  the  and  of 
above,  tit.  CASE,  and  the  rules  of  H.  T.  another,  and  causes  the  ram  to  fall  upon 
3  &  4  W.  4,  below,  tit.  Rules.  As  to  the  it  and  injure  it.  (See  Penruddoch  s  Case 
competency  of  witnesses  for  the  defendant,  5  Rep.  100.  £o^n-y  v.  Pope,  1  Leon, 
see  Vol   In   I'^o  1G8 ;    Cro.  Eliz.   118.)     Batms  Case,  9 

(a)  hutterfield  v.  Forrester,  11   East,  Hep.  53    b.     So  for  any  injury  to  lands  or 

GO.     Chaplbi  V.  Howes,  3  C.   &   P.  554.  houses  which  rmders  them  "^elc..,  o    e  en 

Although  the  defendant  be  guilty  of  negli-  uucomtortable  ior  the  r'Vl'^ltt^^'Tci 

gence,  yet  if  the  plaintitf  might  by  ordinary  tion,  an  action    les  ;  as  .or  the  erettH  n  a    I 

care  have  avoided  the  consequences,  and  use  of   a  smith's  lorge  {Bradley  v.  Gill, 

3  B  o 
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ease  tlio  matter  he  put  in  issue  by  proper  pleas,  prove,  1st,  his  possession  {f) 
of  the  house  or  land,  or  his  reversionary  interest  (//)  ;  or  if  an  incor])oreal 
right  he  affected,  his  title  to  it(/i),  2dly.  The  act  of  nuisance  done  by  the 
defendant.     3dly.  The  damage  resulting  to  the  plaintiff's  right. 

All  actions  for  nuisances  affecting  real  property,  whether  corporeal  or 
incorporeal,  are  local  in  their  nature,  and  must  be  proved  to  have  been 
committed  vi^ithin  the  county  in  which  the  action  is  brought  (i).  But  in 
general,  unless  the  declaration  contain  a  precise  local  description  of  the 


Lutw.  G9) ;  a  privy  {Styan  v.  Hutchinson, 
cor.  Ld.  Kenyon,  Sitt.  after  Mich.  40  Geo. 
3,  cited  2  Selw.  N.  P.  1047);  a  pig-stye 
(Aldred's  Case,  9  Rep.  50);  a  lime-kiln 
(Ibid,  per  Wray,  C.  J.);  a  tobacco-mill 
{Jones  v.  Powell,  Hutt.  136).  So  for  the 
corruption  of  water  by  drugs,  by  means  of 
which  water  running  through  the  plaintiff's 
premises  is  rendered  less  serviceable  for 
the  use  of  his  cattle.  In  a  house  four 
things  are  desired:  Hahitatio  hominis, 
delectatio  inhuhitanthi,  necessitas  lununis, 
salnbritas  aeris.  A  Idred's  Case,  9  Co.  .57 . 
Where  the  defendant  erected  a  stove  with 
a  chimnciy,  for  the  purpose  of  having  a  fire 
in  a  sa(klle-rooni  adjoining  his  stables, 
which  were  situated  behind  the  defendant's 
house  in  Spring-Gardens,  and  the  smoke 
occasioned  inconvenience  to  the  plaintiff, 
whose  house  was  also  situated  in  Spriiig- 
Gardens,  at  the  distance  of  40  or  50  yards 
from  the  chimney,  by  injuring  tlie  furniture 
in  the  drawing-room,  &c.,  it  was  held  to  be 
a  nuisance.  Lord  Colchester  v.  Ellis,  cor. 
Abbott,  C.  J.  It  is  otherwise  where  the 
defendant's  act  is  attended  simply  with 
inconcenieiice  to  the  plaintiff;  as  wliere  he 
merely  cuts  off  a  prospect  from  tin;  house 
by  building  a  wall,  but  does  not  exclude 
the  light  {Knowlcs  v.  Richardsoii,  2  Mod. 
55 ;  9  Rep.  58G) ;  or  by  opening  a  new 
window  disturbs  the  privacy  of  the  plaintiff 
(per  Eyre,  C.  J.  cited  by  Le  blanc,  J, 
3  Camp  82).  The  only  remedy  in  such 
a  case  is  to  obstruct  the  window  by  a  wall 
l)iiiltonthe  plaintiff''s  premises.  In  Street 
v.  Tin/jvell  (41  Geo.  3,  cited  2  Selw.  N.  P. 
1047),  an  action  was  brought  for  keeping 
a  number  of  pointers  so  near  the  plaintiff's 
house  that  his  family  were  disturbed  in  the 
enjoyment  of  it,  and  prevented  from  sleep- 
ing during  the  night;  and  the  jury  found 
for  the  defendant,  altliough  he  adduced  no 
evidence.  A  new  trial  is  said  to  liave  been 
refused ;  and  yet  it  seems  to  be  diificult  to 
distinguish  between  a  nuisance  occasioned 
by  the  establishing  a  dog-kennel  near  a 
man's  house,  and  the  use  of  a  forge  or  mill. 
An  action  will  also  lie  against  the  proprie- 
tor of  tithes  for  not  removing  them  from 
the  soil  within  a  reasonable  time  (8  T.  R. 
72),  provided  the  tithe  has  been  duly  set 
out,  the  wheat  in  the  sheaf  {Shallcross  v. 
Joiole,  13  East,  261),  and  hay  in  the  cock, 
after  being  tedded.  Mayes  v.  Willett, 
3  Esp.  C.  31.  Newman  v-  Morr/an,  10 
East,  5.  Blnney  v.  Whitaker,  23  Geo.  3, 
cited  Ibid.  IluUiicell  v.  Trappes,  2  Taunt. 


65.  A  plaintiff  having  demised  a  cottage 
without  excej)ting  mines,  may  maintain  an 
action  on  the  case  against  one  who  injures 
the  cottage  by  excavating  coal,  altliough  it 
be  doubtful  whether  the  injury  was  occa- 
sioned by  getting  the  coal  under  the  cot- 
tage or  under  adjoining  land.  Maine  v. 
Aiderso7i,  4  Bing.  N.  C.  702.  An  action 
lies  for  erecting  a  hay-rick  near  the  plain- 
tiff's house,  at  the  extremity  of  the  de- 
fendant's land,  with  such  gross  negligence 
that,  by  its  spontaneous  ignition,  the  plain- 
tiff's house  is  burnt.  Vauyhan  v.  Men- 
love,  3  Bing.  N.  C.  468  So  where  a  lessee 
overcliarges  his  floor  with  weight,  whereby 
it  falls  into  the  plaintiff's  cellar  below. 
Edwards  v.  HaUJnder,  2  Leon.  93.  Or 
the  defendant  builds  a  house  overhanging 
tliat  of  the  plaintiff,  whereby  the  rain  falls 
ui)on  the  plaintift''s  house.  Batin's  Case, 
9  Rep.  53,  b.  An  action  is  not  maintain- 
able in  respect  of  the  reasonable  use  of 
a  person's  rights,  although  it  be  to  the 
annoyance  of  another ;  as  if  a  butcher  or 
brewer  exercise  his  trade  in  a  convenient 
place.  Com.  Dig.  Action  on  the  Case  for 
Nuisance,  C.  See  R.  v.  Cross,  2  C.  &  P. 
483.  li.  v.  Watts,  M.  &  M.  281,  So  an 
action  does  lie  in  respect  of  that  which  be- 
comes a  nuisance  only  by  reason  of  some 
modern  alteration  made  by  the  plaintiff 
himself;  as  where  he  opens  a  new  window, 
in  consequence  of  which  only  the  nuisance 
exists.     Lawrence  v.  Ohee,  3  Camp.  514. 

(/)  If  a  prescriptive  right  be  alleged, 
sucli  right  must  be  proved.  (See  tit.  Pre- 
scription.) But  although  it  was  formerly 
held  to  be  necessary  to  allege  a  right  by 
prescription  {Howry  v.  Pope,  1  Leon.  168 ; 
Cro.  Eliz.  118),  it  is  now  settled  that  a  ge- 
neral averment  of  a  right,  as  incident  to 
the  plaintiff's  jiossession  of  house  or  land, 
is  sufKcieut.  Siqjra,  tit.  Disturbance  j 
and  see  the  cases  cited  infra,  note  (o.) 

(</)   Vide  tit.  Reversion. 

(A)  Supra,  tit.  Disturbance. 

(t)  Mersey  and  Irwell  Navigation  v. 
Douglas,  2  East,  497.  Where  no  local 
description  is  alleged  in  an  action  for  a 
nuisance,  the  property  will  be  presumed  to 
be  situated  in  the  county  specified  in  the 
margm  {Warren  y.  Webb,  1  Taunt.  379). 
An  averment,  that  the  defendant  suffered 
a  water-spout  to  be  out  of  repair  at  A.,  in 
the  county  of  B.,  was  held  to  be  an  aver- 
ment that  it  was  situated  there  (Ibid.) 
The  general  rule  is,  that  the  venue  in  the 
uuirgiu  may  aid,  but  cannot  hurt. 
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;  :;:; -f  e:Ltr.Z";;.f::as  no  :...  ...ace  as  Kingston  >„  .Ua.  pari*. 

I  „.a.  heia  ,I,at  .he  ae,cr,,,.ion  ^f^l^'^^l't  'eitheTdS;.  ox  presump-  r.„„f  of 

The  evidence  to  prove  the  right,  as  claimed,  is  "*''"  °,  „.  „  '  s„  ti^  an  fncorpo- 
live  •  direct,  as  where  there  is  an  express  grant  of  a  right  of  way.  bo  the  ^^ 
me  niav  arise  by  implication  of  law.  Where,  for  instance  a  man  con- 
"  s  Zd  to  another  Ihieh  is  inaccessible  except  throngh  his  o.n  land^ 
he^raits  by  implication  of  law,  such  a  way  for  the  enjoyment  of  the 
Hnd  M  So  if  a  nian,  who  has  built  a  private  house  on  his  land  sel  s  the 
Use, tither  he  nor  any  one  who  derives  title  to  the  adjacent  land  from 

"r::  :cr  ttn'^tt^:'.  an  .e».».™.  rigbt.  as  ^^.^^^^.^  Y-^T 
title  so  to  enjoy  them  (o). 


(k)  Hamer  v.  Raymond,  o  Taunt.  789 ; 
1  Marsh.  303;  supra,  tit.  Cask;  and  see 
tit  Variance.— Venve. 

(/)  Hamer  v.  Baxjmond,  o  Taunt.  7»J. 
Aud  see  tit.  Penal  Action.       ^    „      . 
(m)  Com.   Di^'.  tit.  Chlmm.   D.  6-    Z 
Cro  170;  Mod.  Ca.  4.  Chichester  \:  Leth- 
hrl'dne,  NMlles,  7 1 .     Hoirton  v.  Freurson, 
8  T.  R.  iJO.     A  lodiier  in  a  house  lias  a 
ri"h't  to  tlie  use  of  tlie  knocker,  door-bell, 
staircase  and   water-closet,  in  the  use  of 
which  if  the  landlord  obstruct  him,  case 
lies.     Undvricood  v.  Thomas,  1  C.  a  P. 
'>6      It  was  held  to  b.;  no  answer  under 
the  ceneral   issue,  that  the   water-closet 
liad  become  useless  before   the  defendant 
removed  it.     But  evidence  was  admitted  in 
miti-ation  of  damages,  that  the  plamtitt 
and  his  family  were  bad  lodgers,  and  that 
the  defendant  did  the  acts  complamed  of  in 
order  to  get  rid  of  them.     lb. 

(m)  Palmer  v.  Fletcher,  1  Lev.   i— . 
One  who  builds  a  new  house  on  his  own 
land  cannot  recover  against  the  owner  of 
adjacent  land  for  digging  in  his  own.  land 
we/-  (juod  the  wall  of  his  house  is  weakened 
and  falls.   Wyatf  v.  Harrison,  3  B.  &  Ad. 
871  ;  and  see  Wilde  v.  Minsterley,  Com. 
Di"-    Action  on  Case  for  Nuisance  (C); 
'2  Roll.  Ab.  Trespass  (1.)  1.     Palmer   v. 
Fletcher,  1  Sid.  107.     A.  being  the  owner 
of  two  adjoining  houses,  grants  a  lease  ot 
one  to  B.  aud  then  leases  the  other  to  C, 
there  then    being  in   that   house   certiun 
windows.  B.  accepts  a  new  lease  irom  A.-, 
B.  cannot  alter  his  tenement  so  as  to  ob- 
struct C.'s  lights,  although  they  have  not 
existed  for  20  vears.     Couts  v.  Gorham, 
M.  &  M.  390 ;  and  see  Riviere  v.  Bower, 
R.  &  M.  24.     Swansborough  v.  Coventry, 
9  IJing.  309.      Compton  \.  RicJuirds,   I 
Price   27. 

Where  a  bodv  corporate  is  bound  to  dis- 
charge an  obligation  lor  the  benefit  ot  the 


public,  an  indictment  lies  for  the  general 
ininrN-  to  tlie  public,  and  an  action  on  the 
case  for  anv  sjiecial  or  particular  injury  to 
an  indivhhial.  Mayor,  cVc.  of  Lynie  Regis 
V.  Hcnleif  (in  error),  3  B.  &  Ad.  77.  Al- 
though tiie  obligation  be  not  an  immemo- 
rial one.     lb. 

Where  a  corporation  held  under  a  grant 
from  the  Crown  of  a  borough,  ([uay, and  all 
tolls,  immunities,  &c.,  with  a  direction  to 
repair  sea-walls,  it  was  held  that  a  party 
sutfering  loss  by  the  walls  being  suftered  to 
fall  into  decay,  may  maintain  an  action 
against  the  corporation  for  damages. 
JJenley  v.  Mayor,  S^c  of  Lyme  Regis, 

^  fo)%otierell  v.  Griffiths,^  Esp.  C.  69. 
Darwen  v.    Upton,  cited  2  Will,  baund 
175,  a.  Leicisy.Price,citeAlh.    Hougal 
V.  Wilson,  cited  lb.     Hubert  y.  Groves, 
1  Esp.  C.  148.    Daniel  \.  North,U  East, 
372.     Laivrence  v.    Obec,  3  Camp.  514. 
Lord  Guernsey  v.  Rodbridges,  Gil.  Eq. 
R.  3 ;    Com.  Dig.  Temps.  6 ;    mfra,  tit. 
Pkescru'tion.  —  Time.      Supra,    tit. 
Disturbance.    So  a  right  of  way  will  be 
presumed  from  an  enjoyment   of   twenty 
years.     Campbell  v.  Wilson,  3  East,  294. 
Keymer.:sLmer.,B.^.V.n;SJ,Ji. 
197     So,  although  every  person  is  entitled 
to  the  benefit  of  the  water  that  flows  over 
his  land,  without  diminution  or  alteration, 
yet  an  adverse  right  may  exist,  founded 
on    the   occupation   of  another ;    and   al- 
though the  stream  be  either  diminu^iied  m 
ciuantity,  or   even   corrupted   in   q;iaiity, 
as   Iw    means  of  the  exercise  of  certain 
trades,  yet  if  the  occupation  ot  the  party 
so  taking  or  using  it  has  existed  lor  so 
long  a  time  as  may  raise  the  presumptioa 
of  a  grant,  the  other  party,  whose  land  is 
below,  must  take  the  stream,  subject  to 
such  adverse  right.  Twenty  years  exclusive 
enjoyment  of  the  water,  in  any  particular 
3  B  4 
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Whoro  tlioro  is  a  pnxnt  of  ii  iViTiicliise,  tlio  exercise  of  the  T\'^ht  is  evidence 
of  t!ie  viilue  and  extent  of  the;  ri^iit.  Tlie  owner  of  iin  iuicient  niiirket  nniy, 
by  evidence  of  tlie  constant  exercise  of  tlie  riglit,  show  tiiat  lie  is  entitled  to 
it,  to  the  exclusion  of  any  sale  of  marketable  commodities  by  an  inhabitant 
in  his  private  house  or  shop  (/j).  The  lord  of  the  market  may  determine  in 
■what  ])articiilar  ])lare  within  the  district  it  shall  be  held  (q). 

It  is  no  variance  that  the  market  is  alleged  to  be  held  on  specified  days  of 
the  week,  without  the  exception  of  days  on  which  the  holding;  is  ])rohibite(l 
by  a  general  statute (r). 

If  the  lord  of  a  market  permits  part  of  the  space  in  whicli  the  market  is 
hehl  to  be  occupied  otherwise  than  for  the  sale  of  marketable  commodities, 
to  the  partial  exclusion  of  the  vendors  of  marketable  commodities,  he  cannot 
maintain  an  action  for  selling  beyond  the  limits  of  the;  nnirkct,  witliout  proof 
of  notice  to  the  defendant  tluit  ther(!  was  room  for  him  in  the  market  on  the 
particular  occasion  (»). 

A  legal  title  may  also  be  presunuul  from  a  period  of  enjoyment  short  of 
twenty  years,  if  other  circumstances  render  it  probable  that  such  a  right  has 
been  accpiired  by  grant  or  otherwise;  on  the  other  hand,  an  enjoyment  for 
a  longer  period  is  but  ])resuniptive  evidence  tending  to  prove  the  right;  and 
the  presumi)tion  may  be  rebutted  by  positive  evidence  to  the  contrary,  or  by 
evidence  which  explains  the  forbearance  of  the  other  party  to  interrupt  the 
enjoyment  of  the  privilege  consistently  with  his  right  to  interrupt  it(t). 

Thus  the  evidence  of  a  title  to  a  riglit  of  way,  or  to  the  use  of  lights  derived 
from  enjoyment  by  the  claimant,  and  the  acquiescence  of  others,  for  the  sj)ace 


jnniiTicr,  affords  a  conclusive  pn:suinption 
of  tlic  rifiht  of  tlu!  i)arty  so  enjoying  it,  de- 
rived from  gnmt,  or  Act  of  I'arliaiiKMit ; 
but  le8s  tlian  twenty  years'cnioymcnt  may  or 
may  not  aftbrd  sucii  a  presnmittion,  aeeord- 
ingly  as  it  is  attended  witli  circiinistnnces 
to  support  or  rebut  tlie  rit;lit.  Per  Lord 
Ellenlioroufi-li,  Jicih;/  v.  S/uiir,  (i  I'^ast, 
214;  and  see  Jialxton  v.  Bcnstend,  1  Cunip. 
4G3.  And  sec  tit.  \Vatkuc;ouusk,  Pkw, 
and  Phksckii'TIon  ;  and  now  see  tlie  stat. 
*2  &  3  W.  4,  c.  71,  by  wliich  tlie  law  ou 
tills  subject  is  now  governed.  Where  a 
nuisance  is  of  a  permanent  nature,  an  action 
lies  at  the  suit  of  the  reversioner,  as  w(dl  as 
of  the  tenant  in  possession.  Biddh'sfonL 
v  Onslott),  ;3  Lev.  'iO'J.  A  reversioner 
cannot  sue  for  a  mere  trespass,  although 
done  with  a  view  to  claim  a  riglit,  if  the  act 
during  the  tenancy  be  not  injurious  to  the 
reversion.  Baxter  \.  Taylor,  4  B,  &  Ad. 
72.  But  the  reversioner  may  sue  for  an 
injury  to  his  right,  altliongh  the  nuisance 
may  easily  be  removed.  SliadiccU  v. 
Hutchinson,  M.  &  M.  :3oO.  A  hiiidlord 
may  maintain  an  netioii  against  his  tenant, 
in  respect  of  anything  doia;  to  destroy  evi- 
dence of  title.  Youiujx.  ^Spencer,  10  B.  & 
C.  152. 

(p)  Moaleij,  Bart.  v.  Wallair,  7  B. 
&  C.  40;  and  see  The  Prior  of  JJim.itahlv's 
Case,  11  M.  B.  lU,  a.  ;  8  Co.  127;  Com. 
Dig.  MarJ/r/,  V.  2.  ;  Vin.  Ab.  tit.  Market. 
Jiatlijfs  of  Tiirkisbiirii  v.  Jiriclimlt,  2 
Taunt.    i;);3.     But   scnMe  that   the  mere 


right  to  the  franchise  does  not,  per  se,  coiiCer 
such  an  (exclusive  privilege.  And  sciiih/r, 
that  the  grantee  of  a  lanv  right  of  marki^t 
cannot  coiiijiel  persons  carrying  on  trade 
there  in  their  s'lops  to  desert  them  and 
fn'(]uent  the  market.     lb. 

(7)  Ciiriccn  v.  Salhdd,  3  East,  538;  7 
B.  &  C.  54. 

(/•)  Mosleij  v.  Walker,  7  B.  &  C.  40. 
For  where  the  law  raises  the  exception,  it 
need  not  be  stated  in  jileadiiig.  Comyns  v. 
Boyer,  Cro.  Eliz.  185. 

(3)  Prince  v.  Lewis,  5  B.  &  C.  300. 
Seciis,  wliere  the  defendant,  at  the  time  of 
selling  marketabh;  goods  in  his  own  Jiouso 
adjoining  to  the  market,  had  a  stall  in  the 
market  whieli  he  might  have  used  ;  the  jury 
iiiHling  tiiat  he  had  no  reasonable  cause  for 
selling  in  his  own  house.  Mosleij  v.  Walker, 
7  B.  &  C.  40. 

it)  Seetit.  PiiiirtCHii'TiON;  Presump- 
tion, and  supra,  note  (0).  The,  same  rule 
])revails  in  gitiuiral  with  respect  to  incorpo- 
real rights,  easenuiuts,  and  jirivilegijs  claim- 
ed in  till!  lands  of  another ;  as  in  the  easo 
of  a  right  of  way.  Caiiiplictl  v.  Wilson, 
3  Jvist,  2'J4.  Kei/iner  v.  Sainincr.r,  B.  N. 
P.  74;  3  T.  R.  157.  Wood  v.  I'cal,  5  B. 
iV  A.  454.  In  It.  v.  Barr,  4  Camp.  KJ, 
tlie  way  had  been  used  for  30  years  by  the 
jniblic,  during  a  siiecession  of  tenaneies,  the 
owner  having  had  notice,  &c. ;  Lord  Ellen- 
boiongh  held,  that  it  was  evidence  that  the 
way  had  been  used  with  iiis  assent.  But 
sec  Wood  V.  Veal,  1  B.  &  A.  454. 
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of  twenty  yoars,  may  be  rebutted  by  ]m)of  that  tlie  acljoininpj  property  was    Incorporeal 
in  tlie  occupation  of  a  tenant  under  a  lease;  for  tiie  landlord  is  not  bound  by    ''o''^- 
the  laches  of  the  tenant  (ii). 

The  right  acquired  by  length  of  enjoyment  is  commensurate  with  the 
nature  and  extent  of  the  enjoyment.  Thus,  if  the  plaintiff  prescribe  for  a 
window  to  a  maltliouse,  he  cannot  maintain  an  action  for  erecting  a  wall 
by  means  of  which  his  window  is  generally  darkened,  if  it  appear  that  suffi- 
cient light  is  still  admitted  for  the  occupation  of  the  plaintiff's  building  as  a 
maltliouse  (.r).  But  where  an  ancient  window  has  been  enlarged,  the  owner 
of  the  adjoining  premises  is  not  at  liberty  to  obstruct  any  part  of  the  original 
window,  although  the  unobstructed  part  of  the  new  window  be  larger  than 
th(!  old  one(y),  and  although  he  may  possess  no  means  of  reducing  the  new 
window  to  its  original  size. 

Secondly.  The  plaintiff  must  of  course  prove  some  act  or  omission  {z)  Dcifend- 
constituting  a  nuisance  on  the  part  of  the  defendant.  The  evidence  to  prove 
the  act  to  have  been  done  by  the  defendant,  or  by  his  authority,  is  of  too 
obvious  a  nature  to  require  comment  (a).  It  is  sufficient  to  prove  that  the 
defendant  either  erected  the  nuisance,  or  that  being  the  alienee  of  the  land 
he  continued  the  nuisance  (Z<),  or  that  having  erected  the  nuisance  lie  let  the 
premises  and  received  rent  from  his  tenant  (c).  After  damages  have  been 
recovered  for  the  erection  of  a  nuisance,  another  action  is  still  maintainable 
for  the  continuance  of  the  same  nuisance  by  the  defendant.  And  where  the 
plaintiff  had  recovered  from  a  tenant  for  years,  who  afterwards  underlet  the 
]»reiiiises  on  which  the  nuisance  was  erected,  to  a  sub-tenant,  and  an  action 
for  the  continuance  of  the  nuisance  was  brought  against  the  former  tenant, 
the  Court  held  that  the  action  was  maintainable,  for  the  defendant  had 
transferred  the  premises  with  the  original  wrong,  and  by  his  demise  had 
affirmed  the  continuance  of  it  {d) ;  and  the  plaintiff  might  in  such  case  pro- 
ceed against  the  sub-lessee  (<?) ;  but  in  such  case  it  has  been  said  that  notice 
to  the  latter  is  necessary  {f).  Where  the  damage  has  resulted  from  an 
omission  by    he  defendant,  as  in  neglecting  to  repair  a  public  road,  his 


ant's 
agency. 


{u)  Daniel  v.  North,  11  East,  372. 
Tlicre  the  liglits  had  been  ustul  by  the  plain- 
tiff, and  enjoyed  witlioiit  iiitcrrujition  for 
tlie  siJiiee  of  twcaity  years,  duriiiji  the  occu- 
l)ati()n  of  tlie  opjiosite  premises  by  a  tenant; 
and  it  was  Inld,  that  this  did  not  conclude 
the  landlord  without  knowledj^e  of  the  faet. 
And  see  Bradbury  v.  GriiiscU,  2  Will, 
yiiund.  17.j,  d.  e.  Caviphell  v.  Wilson,  3 
East,  21)4.  Cooper  v.  Barber,  3  launt. 
i)!).  And  Infra,  tit.  Pkesciiiption. — 
PuEsiMPTioN. — Time. 

(.c)  Martin  v.  Goblc,  1  Camp.  322.  Si^e 
tlie  lSa.st  India  Company  v.  Vincent,  2 
Atk.  m. 

(y)  Chandler  v.  Thompson,  3  Camp.  80, 
cor.  Lord  Ellenborou<,^h.  See  Cherrington 
V.  .4  bney,  2  Vernon,  U4(i.  Beelcy  v.  Sha  w, 
G  East,  208. 

(r)  Case  for  non-repair  of  fences  is 
naintaiiialile  against  the  occupier  only. 
Chettham  v.  Hampton,  4  T.  R.  318.  Un- 
less the  owner,  though  not  in  possession,  be 
bound  to  repair.  Payne  v.  Itogers,  2  II. 
B.  349. 

(rt)  Snpra,  tit.  Aoent.  A  landlord  who 
employed  workmen  to  do  repairs  in  a  house 


in  the  possession  of  his  tenant,  who  was 
bound  to  repair,  and  directed  the  repairs, 
was  held  tu  be  lialile  for  a  miisan(!(!  occa- 
sioned by  the  negligeniM;  of  the  workmen. 
Leslie  v.  Pounds,  4  Taunt.  G49 ;  see  tit. 
Ne<;ligence.  In  an  action  for  obstructing 
lights,  a  clerk  who  superintends  the  work 
coniplained  of,  and  alone  directs  the  work- 
men, is  lialde  as  a  co-defendant.  Wilson  v. 
Pcfo,  0  Moore,  47.  I'roof  of  the  employ- 
ment of  an  agent  by  A.  to  pull  down  tlie 
house  of  ^.,  which  adjoins  the  house  of  B., 
is  evidence  against  A.,  in  an  action  by  B. 
against  .4.  for  injuring  Jiis  liouse,  without 
calling  the  agent.  Peyton  v.  Governors  of 
St.  Thomas's  Hospital,  4  M.  &  11.  02.j. 

{b)  Penrnddoek's  Case,  H  Rep.  100. 

(e)  n.  V.  Pedley,  3  N.  &  M.  627;  1  Ad. 
&  Ell.  822. 

(d)  Rosewell  v.  Pricrr,  Salk.  460;  W. 
Jones,  272;  Cro.  Jac.  373.  5o5. 

(e)  Ibid,  and  semhle  against  both,  for 
one  was  but  tlie  agent  of  the  other  in  doing 
the  wroiiif. 

(/)  Penrnddoek's  Case,  5  Co.  100;  sed 
vide  supra,  728.  Where  a  notice  to  remove 
a  nuisance  had  beeu  served  on  the  del'en- 


Defend- 
ant's 
agency. 
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obligation  must  be  proved  {g).  Where  an  action  is  brought  for  neglecting 
to  remove  tithes,  it  seems  that  it  is  necessary  to  prove  a  notice  to  the  defen- 
dant of  their  having  been  set  out  (A).  If  the  injury  were  occasioned  in 
part  by  the  negligence  of  the  plaintiff's  as  well  as  of  the  defendant's  agent, 
the  action  is  not  maintainable  {i). 

Where  a  house,  in  respect  of  which  a  nuisance  has  been  committed,  has 
been  aliened,  the  alienee  may  maintain  an  action  for  the  continuance  of  the 
nuisance,  after  request  made  to  abate  or  remove  the  nuisance  (/«).  And  it 
should  seem  that  proof  of  such  request  is  unnecessary  in  order  to  enable  the 
alienee  to  maintain  an  action  against  a  wrong-doer,  who  is  guilty  of  a  con- 
tinuing nuisance,  by  neglecting  to  remove  it. 

The  defendant's  act  must  not  only  be  detrimental,  but  wrongful,  either  in 
respect  of  the  doing  such  act  at  all,  or  the  doing  it  in  an  improper  manner. 
An  action  does  not  lie  against  a  man  for  pulling  down  his  own  house,  by 
means  of  which  the  adjacent  house  falls  for  want  of  shoring  (Z).  So  if  a 
party  build  a  house  on  his  own  land,  which  has  previously  been  excavated 
to  its  extremity  for  mining  purposes,  he  has  not  a  right  to  suj^port  from  the 
adjoining  land  of  another,  unless  such  a  right  can  be  either  expressly  proved 
or  presumed  (m).  In  such  cases,  therefore,  no  action  lies,  for  no  wrong  is 
done  by  the  defendant  in  merely  using  his  own.  Yet  even  in  such  instances, 
if  a  party  having  a  right  so  to  use  his  own,  do  it  in  a  wasteful,  negligent, 
and  improvident  manner,  so  as  to  occasion  greater  injury  to  his  neighbour 
than  was  necessary,  or  than  would  in  the  ordinary  course  of  doing  the  work 
have  been  incurred,  he  is  liable.  As  where  the  owner  of  the  house  injured 
neglects  to  shore  it  up,  and  the  defendant  by  pulling  down  his  house  in  a 
negligent  and  careless  manner,  enhances  the  risk  to  the  plaintiff's  pre- 
mises {n). 
An  action  does  not  lie  against  trustees  or  commissioners,  in  respect  of 


dant's  predecessor,  Abbott,  C.  J.  lield  tliat 
having  been  delivered  on  tlie  premises  to  the 
occupier  for  tlie  time  being,  it  bound  a  sub- 
sequent occupier.  Salmon  v.  Bendey,  R. 
&M.  189. 

(<;)  1  Inst.  56,  a.  n.  Hargr.  ed.  Tlie 
action  will  not  lie  where  a  parish  or  county 
is  bound  to  repair  a  highway.  Russell  v. 
Men  of  Devon,  2  T.  E.  671. 

(/<)  3  Burr.  1892.  But  the  common  law 
does  not  require  notice  to  be  given  in  general 
of  the  intention  to  set  out  tithes,  either 
predial  or  of  animals.  Kentp  v.  Fileiuood, 
11  East,  3.58;  1  Roll.  Ab.  643,  tit.  Dismes, 
X.  pi.  1.  Body  V.  Johnson,  Somerset  Sum- 
mer Assizes,  1815,  cor.  Dampier,  J.  cited  2 
Sel.  N.  P.  1052.  But  a  special  custom  may 
render  such  a  notice  necessary.  Butter  v. 
Heathly,  3  Burr.  1891. 

(i)  Hill  V.  Warren,  2  Starkie's  C.  377, 
where  the  action  was  brought  for  negligence 
in  taking  down  a  party-wall,  and  it  appeared 
that  the  plaintiff  appointed  an  agent  to 
superintend  the  work  jointly  with  the  de- 
fendant's agent,  and  that  both  agents  were 
to  blame.  Where  a  canal  company  being 
bound  to  repair  the  banks,  brought  case 
against  the  owner  of  adjoining  lands  for 
digging  clay-pits,  whereby  the  idaintiff's 
banks  gave  way.  Sec;  held  that  it  ought  to 
liave  been  presented  as  a  question  of  fact  to 


the  jury,  whether  at  the  time  of  the  alleged 
cause  oi^  complaint  the  bank  was  in  such 
a  state  as  the  Act  of  Parliament  required, 
and  the  owner  of  adjoining  lauds  was  enti- 
tled to  expect;  and  not  merely  vv-hether  the 
falling  of  the  bank  was  occasioned  by  the 
digging  of  the  pits  by  the  defendant.  Staf- 
ford Canal  Co.  v.  Hullen,  6  B.  &  Cr. 
317. 

{h)  PemuddocKs  Case,  5  Rep.  101,  a; 
Willes,  583;  Cro.  J.  555;  supra,  728. 

(/)  Peyton  v.  3Iayor  of  London,  9  B, 
&  C.  726.  The  owner  of  a  house  not 
ancient,  cannot  recover  against  the  owner 
of  the  adjoining  land  for  merely,  and  with- 
out apparent  negligence,  digging  away  that 
land  so  that  the  house  falls  in.  Wyatt  v. 
Harrison,  3  B.  &  Ad.  871. 

{m)  Partridge  v.  Scott,  3  M.  &  W.  220. 
Semhle,  after  a  lapse  of  20  years  from  the 
time  when  the  owner  of  the  adjoining  land 
first  knew  or  had  the  means  of  knowing  that 
the  land  had  been  excavated,  a  grant  may 
be  presumed. 

(«)  Walters  v.  Pfiel,  M.  &  M.  365. 
See  Troicer  v.  Cha'dwlch,  3  Bing.  N.  C. 
334.  Dodd  v.  Holme,  1  Ad.  &  Ell.  493. 
Where  a  dock  company  was  authorized 
by  an  Act  to  make  a  swing-bridge  across 
a  public  highway,  by  the  opening  of  which 
the  public  were  delayed,  held  that  a  party 
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(liimage  occasioned  by  them  in  the  execution  of  their  powers,  unless  it  be 
for  an  excess  (o),  or  vexatious  abuse  of  authority  (p),  or  at  least  a  careless 
and  negligent  exercise  of  their  authority. 

Thirdly.  It  is  sufficient  to  prove,  that  by  reason  of  the  nuisance  the 
l)laintiff  cannot  enjoy  his  right  in  as  full  and  ample  a  manner  as  formerly. 
In  an  action  for  obstructing  lights,  it  is  not  necessary  to  prove  a  total  priva- 
tion ;  it  is  sufficient  in  general  to  show  that  the  plaintiff"  cannot  (in  conse- 
quence of  the  obstruction)  enjoy  the  light  in  as  free  and  beneficial  a  manner 
as  before  {q). 

So  the  plaintiff  may  prove  that  the  stream  which  flows  through  his  land  Evidence  of 
is  diminished  in  quantity,  or  that  its  quality  has  been  affected,  and  that  it  tlamage. 
is  less  wholesome  for  cattle,  or  less  fit  for  any  other  purpose  to  which  it 
may  have  been  applied.  Proof  of  an  abridgment  of  the  means  and  power 
of  exercising  the  right  is  sufficient,  without  evidence  to  show  that  any  posi- 
tive damage  has  resulted  to  the  plaintiff.  Thus,  it  is  sufficient  to  i)rove  an 
oljstruction  of  a  way  to  which  the  plaintiff  is  entitled  over  the  defendant's 
land,  without  showing  that  any  special  damage  has  been  occasioned  by  the 
obstruction  (r). 


seeking  damages  for  sucli  delay,  must  make 
ont  that  it  was  unnecessary;  if  the  company 
do  all  that  can  be  expected  of  reasonable 
men,  availing  themselves  of  such  means  as 
they  ought,  they  will  not  be  liable.  Wig- 
t/lus  v.  Boddiiu/ton,  3  C.  &  P.  344.  Where 
the  plaintiff  alleged  his  possession  of  a 
dwelling-house,  belonging  to  and  supporting 
which  were  certain  foundations  of  a  cer- 
tain pine  wall  which  he  was  then  enjoy- 
ing and  of  right  ought  to  enjoy,  and 
then  alleged  the  wrongful  excavating  by 
the  defendant  of  his  soil  adjoining  such 
foundation,  which  was  thereby  weakened 
and  sunk,  and  the  plaintiff's  house  sup- 
jjorted  tliereon  injured;  held,  that  such 
averment  amounted  to  an  averment,  not  of 
property,  but  of  an  easement  on  such  foun- 
dations ;  and  proof  being  given,  and  the 
evidence  establishing  such  easement  on  the 
foundations  of  the  defendant's  pine  wall, 
and  showing  that  the  excavation  caused 
the  hijury  through  the  careless  mode  in 
which  it  was  done,  the  action  was  maintain- 
able. Brown  v.  Windsor,  1  Cr.  &  J. 
20.  Wliere  the  defendants  removed  an 
adjoining  building,  on  the  footing  of  whose 
walls  those  of  the  plaintiff  also  in  part 
rested,  it  was  held,  that  having  given  pre- 
vious notice,  the  question  was,  whether  the 
defendants  had  used  reasonable  and  ordi- 
nary care  in  the  work;  and  if  they  had, 
that  they  were  not  answerable  for  any 
injury  which  the  plaintiff's  building  had 
sustained.  Massey  v.  Goyder,  4  C.  &  P. 
101.  If  A.  and  B.  have  lands  contiguous, 
and  after  A.  has  erected  a  house  extending 
to  the  boundary  of  his  land,  B.  negligently, 
unskilfully,  and  improperly  digs  his  own 
soil,  so  that  ^.'s  land  is  injured,  an  action 
lies.  Dodd  v.  Holme,  1  Ad.  &  E.  49.3. 
But  qu.  if  he  be  bound  to  protect  his  neigh- 
bour in  making  the  excavation  without 
negligence,  either  in  the  case  of  a  new  house 
or  of  one  20  years  old. 


(o)  See  Leader  v.  Moxmi,  3  Wil.  461  ; 
2  Bl.  924.  There  the  defendants  had  ex- 
ceeded their  authority,  by  raising  the  pave- 
ment so  high  as  to  obstruct  the  plaintiff's 
windows.  Per  Bayley,  J.,  in  Bovlton  v. 
Crowther,  2  B.  &  C.  708.  Harris  v. 
Baker,  4  M.  &  S.  27. 

(p)  Boulton  v.  Crowther,  2  B.  &  C.  703, 
where  the  gravamen  was  that  the  trustees 
of  a  road  had  raised  the  highway  so  as  to 
obstruct  the  plaintiff's  entrance.  The  trus- 
tees had  power  under  the  Act  to  improve 
the  road,  and  the  jury  found  that  tlie  de- 
fendants liad  not  acted  arbitrarily,  care- 
lessly or  oppressively,  and  it  was  held  that 
the  defendants  were  not  liable.  Sre  also 
71ie  Plate  Glass  Comp.  v.  Meredith, 
4  T.  R.  794.  In  Jones  v.  Bird,  5  B.  &  A. 
837,  it  was  held  that  commissioners  were 
liable  for  an  act  done  by  them  in  discharge 
of  their  authority,  but  it  was  expressly 
found  that  they  had  acted  carelessly  and 
negligently.  2B.  &C.  711.  In  general,  one 
who  is  in  the  exercise  of  a  public  function, 
without  emolument,  and  which  he  is  com- 
pellable to  execute,  acts  without  malice, 
according  to  the  best  of  his  skill  and  dili- 
gence, is  not  liable  in  respect  of  conse- 
quential damage  arising  from  his  act. 
Sutton  v.  Clarke,  (!  Taunt.  29. 

{rj)  Cotterell  v.  Griffiths,  4  Esp.  C.  07. 
Prinrjle  v.  Wernham,  7  C.  &  P.  377.  Wells 
v.  Ody,  7  C.  &  P.  410.  B.  v.  Neil,  2  C.  & 
P.  485.  But  see  Back  v.  Staeey,  2  C.  &  P. 
465;  Parker  v.  Smith,  5  C.  &  P.  438. 
The  merely  preventing  an  excess  in  the 
use  of  ancient  lights,  beyond  the  extent  to 
which  they  were  formerly  enjoyed,  is  not 
actionable.  Com.  Dig.,  Action  on  the  Case 
for  Nuisance,  C.  It  seems  that  windows 
in  an  enlarged  house,  and  in  a  different 
situation  from  the  original  one,  are  not 
entitled  to  the  same  privilege  of  protection. 
Blanchard  v.  Bridges,  4  Ad.  &  Ell.  176. 

(r)  Allen  v.  Orniond,  8  East,  4.     Even 
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Evidence  of       Where  a  market  or  fair  of  the  defendant  is  held  on  a  different  day  from 
fUuuaye.        ^j^^  plaintiff's,  it  is  a  question  of  fact  for  the  jury,  whether  the  former  be  a 

nuisance  to  the  latter  (s). 
Proof  in  It  is  not  only  a  good  defence  (t)  to  show  that  the  obstruction  was  erected 

defence.  i^y  ^j^g  leave  and  licence  of  the  plaintiff,  but  even  where  the  licence  has 
subsequently  been  recalled,  to  show  that  the  erection  was  made  under  a 
parol  licence  from  the  plaintiff  at  the  defendant's  expense,  the  expenses 
not  having  been  tendered  to  the  defendant  (?«). 

But  an  easement  in  the  land  of  another  cannot  (it  has  been  held)  be 
created  but  by  grant  (x). 

It  was  held  to  be  no  defence  that  the  window  in  question  was  to  be 
deemed  a  nuisance  under  the  stat.  14  G.  3,  c.  78,  having  been  built  upon  a 
party-wall,  no  conviction  having  taken  place  (y). 

The  Building  Act,  14  G.  3,  c.  78,  s.  43,  which  authorizes  the  raising  of  a 
party  fence  wall,  does  not  protect  from  liability  in  respect  of  any  collateral 
damage  which  results,  as  by  darkening  the  windows'  of  the  adjoining 
house  (z), 

A  window  which  has  been  completely  closed  up  with  bricks  and  mortar 
for  twenty  years,  is  no  longer  privileged  (a) ;  so  if  a  party  has,  by  his  mode 
of  discontinuing  the  enjoyment  of  lights,  evinced  an  intention  never  to 
resume  the  enjoyment,  he  cannot  afterwards  maintain  an  action  against  the 
defendant  for  a  subsequent  erection  which  prevents  him  from  using  his 
right,  although  twenty  years  have  not  elapsed  {b). 

It  is  no  defence  tliat  the  nuisance  had  been  carried  on  for  ten  years 
before  the  plaintiff  was  possessed  of  his  term  in  the  premises,  and  that  the 
noise  complained  of  was  essential  to  the  defendant's  trade  (c). 

Plea  in  trespass,  for  throwing  down  the  plaintiff's  chimnies,  that  they 
adjoined  a  highway,  and  in  consequence  of  the  destruction  of  the  adjoining 
house,  were  in  danger  of  falling  and  endangering  the  lives  of  the  King's 
subjects  passing  along  the  said  highway;  held  that,  if  made  out,  the  plea 
was  a  good  answer  to  the  action  (d). 

An  indictment  lies  for  keeping  a  ruinous  house  adjoining  to  highway  (e). 

Where  a  trade  in  its  nature  was  a  nuisance,  but  from  the  place  where 

although  such  way  has  been  used  by  the  The  obstruction  there  was  a  sky-light  over 

public  for  more  than  twelve  years.     In  tlie  tlie  defendant's  area,  which  prevented  the 

case  of  Taylor  v.  Bennett,  7  C.  &  P.  239,  access  of  the  light  and  air  through  a  win- 

which  was  an   action   for  disturbing  the  dow  to  the  plaintiff's  dwelling-house, 

plaintiff  in  the  use  of  a  well,  by  putting  {x)  Heivlins  v.  Shippnm,  5  B.&^C.  221, 

rubbish  into  it,  it  was  held,  that  if  the  where  the  plaintiff  claimed  a  right  to  have 

water  was  thereby  rendered  shallower,  and  a  gutter  or  drain  across  the  defendant's 

the  water  made  inconvenient  for  use,  the  land ;  and  see  Co.  Litt.  g.  n.  42  a.,  85  a., 

plaintiff  would  be  entitled  to  recover;  but  169;  2  Roll.  Ab.  62;  Shep.  Touch.  231 ; 

that  if  the  effect  merely  were  to  make  the  Gilb.  Law.  of  Ev.  96.    Fentlman  \.  Smith, 

water  muddy  for  a  time,  the  damage  was  4  East,  107,  where  Lord  Ellenborough  lays 

too  minute  to  sustain  the  action.  it  down  distinctly,  that  the  title  to  have 

(s)   FraYZ  v.  For^,  2  Saund.  172;  Stat.  water  flowing  in  the  tunnel  over  the  plain- 

H.  4,  5  &  6.  A  market  beyond  the  distance  tiff's  land  could  not  pass  by  parol  licence 

of  twenty  miles  non  est  vicinum,  Fl.  1.  4,  without  deed. 

c.  28,  s.  13;  Com.  Dig.  Market,  C.  2;  et  (y)  Titterton  v.  Conyers,  1  Marsh,  140. 

jwterit  esse  vicinum,  et  infra  predictos  (-)  Wells  v.  Ody,  1  M.  &  W.  452. 

terminos  et  non  mjuriosum;  but  if  held  ,.  Lawrence  v.  Ohee,  3  Camp.  514. 

on  the  same  day,  it  is  said  that  it  will  be  \  '                                   o  t,  t  o  qqo 

intended  to  be  to  the  nuisance.     F.  N.  B.  (^)  ^^^oore  v.  Raimon,  3  B.  &  C.  332. 

184,  a.;  2  W.  Saund.  174,  n.  (2).  (c)  ElUotson  v.  Feetham,  2  Bing.  N.  C. 

(t)  As   to   the  necessity    for  a  special  134. 

plea,  see  above.  (<i)  J^czuey  v.  White,  1  M.  &  M.  C.  5C. 

(m)  Winter  v.  Brockwell,  8  East,  308.  (e)  It.  v.  Watt,  1  Salk.  357. 
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carried  on  was  not  such  unless   it  occasioned  more   inconvenience  than    pmofln 
before,  it  was  held  that  an  increase  in  the  Imsiness,  by  improvements  in  the   defence, 
mode  of  conducting  it,  did  not  render  it  indictable,  unless  there  Avas  an 
increase  of  annoyance  {f). 

Where  commissioners,  for  the  protection  of  lands  which  it  was  their 
duty  to  protect,  erected  a  groin  which  had  the  effect  of  exposing  adjoining 
lands  to  the  inroads  and  force  of  the  sea,  it  was  held  that  they  were  not 
liable  to  make  compensation  to  such  owners,  but  that  as  against  a  common 
enemy  they  must  protect  themselves  {g). 

A  party  is  indictable  for  a  public  nuisance  on  a  road,  by  the  erection  of 
building  upon  it,  although  liable  to  a  summary  conviction  Qi). 

Lord  Hale,  de  portibus  maris,  holds  that  the  question  of  nuisance  or  no 
nuisance  is  one  of  fact  for  the  jury  (i).  It  seems  to  be  no  defence  to  an 
indictment,  for  that  which  is  of  itself  a  nuisance,  that  some  collateral 
advantage  is  conferred  on  a  portion  of  the  public  (A), 

A  plan,  showing  not  merely  the  streets  but  supposed  position  of  the  car- 
riages, in  an  action  for  negligent  driving,  was  rejected,  as  too  leading  a 
representation  of  the  fact  in  dispute  (/;. 

Where,  upon  the  accident  occurring,  some  persons  in  the  defendant's 
carriage  gave  their  address,  and  said,  that  "  any  damage  would  be  paid 
for ;"  held  that  the  address  given,  but  not  any  other  statement,  was  admis- 
sible (7H). 

OFFICE  COPY. 
An  office  copy  is  admissible  in  evidence  in  the  same  cause  and  in  the 
same  court ;  but  not  in  a  different  court,  nor  in  a  different  cause  in  the 
same  court  (?i). 

OFFICERS  (o). 
By  the  stat.  7  &  8  G.  4,  c.  53,  which  consolidates  the  previous  statutes 
relative  to  the  excise  and  customs,  various  provisions  are  made  for  the  pro- 

(/)  i?.  V.  Watts,  1  M.  &  M.  281.  superior  office,   if  they  be  incompatible. 

(//)  It.  V.  Cunimrs.  of  Pcujham  Sewers,  MiliLHird  v.  Thatcher,  2T.  R.  81,    A  con- 

8  B.  &  C.  3oo.  viction  before  a  recorder  de  facto  is  good ; 

(h)  R.  V.  Gregory.  5  B.  &  Ad.  555.  per  Buller,  J.   lb.     Where  by  the  charter 

(i)  It  may  however,  in  some  instances,  the  common  clerk  was  bound  to  attend 

be  a  question  of  law  arising  upon  the  facts.  corporate  meetings  and  take  minutes  of  the 

{k)  In  R.  V.  Ward,  K.  B.  Mich.  T.  1835,  proceedings,  for  neglect  of  which  he  might 

Denman,  L.  C.  J.  observed,  "  If  it  were  to  be  amerced  ;  and  he  also  received  a  salary 

be  held,  that  against  the  disadvantage  to  which  might  be  varied  in  amount,  or  dis- 

the  public  ought  to  be  weighed  an  advan-  continued,  at  the  pleasure  of  the  mayor, 

tage  to  a  particular  part  of  the  public  from  aldermen  and  bailiffs ;  held,  that  an  alder- 

the  act  charged  as   a  nuisance,  it  would  man  could  not  hold  such  office,  it  being 

be  impossible  for  juries  to  decide  the  case,  incompatible,  and  that  the  acceptance  of 

and  it  would  be  to  desert  the  plain  princi-  the  one  vacated  the  other.    R.  v.  Tizzard, 

pies  of  law."     He  said,  that  R.  v.  Russel,  9  B.  &:  C.  418.     Where  the  affidavit,  on  an 

<)  B.  &  C.  566,  had  been  doubted,  and  pro-  application  for  a  quo  icarranto,  for  exer- 

bably  would,  on  consideration,  be  further  cising  an  office  alleged  to  have  been  vacated 

doubted.  by  the  acceptance  of  a  second  office  incom- 

(l)  Beamon  v.  Ellice,  4  C.  &  P.  585.  patible  with  the  first,  only  stated  the  belief 

(m)  Ihid.  that  he  exercised  the  second  office,  but  did 

(»i)  Per  Ld.  Mansfield,  in  jDe/m  v.  PuZ-  not  show  any  valid  appointment  thereto, 

ford.  Burr.  1177.    See  Burnand  v.  Nerot,  it  was  held  to  be  insufficient.     R.  v.  Daij, 

I  Carr.  &  P.  578.     And  see  Appendix.  9  B.  £t  C.  708. 

(o)  An  election  to  an  inferior  vacates  a 
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tection  of  ofRcers.  Sect.  114  provides  that  no  action  shall  he  hroiight  against 
any  officer,  or  any  person  acting  in  his  aid  or  assistance,  unless  a  month's 
previous  notice  {p)  in  writing  shall  have  been  delivered  to  such  officer  or 
person,  or  left  at  the  usual  jjlace  of  his  abode,  by  the  attorney  or  agent  who 
shall  intend  to  sue  out  the  writ,  &c.,  expressing  the  cause  of  action,  with 
the  time  when  and  place  where  it  arose ;  and  the  name  and  place  of  abode 
of  the  person  or  jiersons  in  whose  name  such  action  is  intended  to  be 
brought,  and  the  name  and  place  of  abode  of  such  attorney  or  agent. 

Sect.  115  limits  the  suit  to  three  calendar  months  after  the  cause  of  action 
shall  have  arisen,  requires  the  venue  to  be  laid  in  the  proper  county,  enables 
the  defendant  to  plead  the  general  issue,  and,  after  a  verdict,  &c.  for  the 
defendant,  awards  treble  costs. 

Sect.  116  enables  the  defendant  to  tender  amends,  and  to  plead  the  tender 
in  bar,  if  not  accepted. 

Sect.  119  provides  that  where,  on  the  trial  of  an  information  for  the 
condemnation  of  any  goods  seized  under  any  Act  relating  to  the  revenue 
of  excise,  the  Court  shall  certify  that  there  was  probable  cause  for  the 
seizure,  the  plaintiff,  on  action  brought,  shall  not  be  entitled  to  more  than 
2rf.  damages. 

The  steward  of  a  court-baron  is  a  judicial  officer,  and  trespass  does  not 
lie  against  him  for  the  mistake  of  his  bailiff  in  taking  the  goods  of  jB.  under 
a  precejit  commanding  him  to  take  the  goods  of  C.  {(]). 

The  nomination  of  an  officer  may  be  without  deed  (r). 

OVERSEER  (s). 

See  Churchwarden. 
Appoint-  In  order  to  justify  an  appointment  of  overseers  for  a  su1)division  of  a 

nient  of,  parish,  it  should  be  shown  that  otherwise  the  ])arish  could  not  reaj)  the 
benefit  of  the  statute  43  Eliz.  c.  2  {t).  But  where  a  parish  consisted  of  four 
townshijis,  and  had  always,  since  the  statute,  had  more  than  four  overseers, 
it  was  held  that  each  township  was  entitled  to  have  separate  overseers  (m). 
And  where  the  two  districts  of  which  a  parish  consisted,  had  from  the  43d 

{p)  The  notice  must  state  the  plaintiff's  (r)  Salk.  467  ;  Com.   Dig.,  Officer, 

place  of  abode  at  the  time  of  delivering  the  D.  5. 

notice.  "Where  the  notice  stated  the  plain-  {s)  All  the  overseers  of  a  parish,  &c. 
tiff's  place  of  abode  at  the  time  when  the  constitute  but  one  joint  officer ;  and  a  pay- 
cause  of  action  arose,  but  did  not  state  his  ment  by  or  to  one,  is  a  payment  by  or  to 
place  of  abode  at  the  time  when  notice  was  all.  It.  v.  Bartlett,  1  Bott.  206.  But  one 
given  (which  was  five  weeks  after  the  of  several  churchwardens  cannot  release  or 
injurj'),  the  notice  was  held  to  be  insuffi-  give  away  the  funds  of  the  church.  They 
cient.  Williams  v.  Burgess,  3  Taunt.  127.  are  quasi  a  corporation.  Cro.  Ja.  234 ; 
As  to  the  description  of  the  place  of  abode,  Bum's  Ecc.  Law,  292.  They  may  appoint 
vide  supra,  tit.  Justices;  and  Wood  a  bailiff.  See  tit.  Replevin. — Church- 
v.  FolUot  §•  others,  3  B.  &  P.  152. —  wardens.  The  Court  will  grant  a  man- 
If  the  notice  be  not  proved  at  the  trial,  damus  to  two  justices  to  issue  their  war- 
the  defendant  will  be  entitled  to  a  ver-  rant  under  the  60  Geo.  3,  c.  49,  at  the 
diet,  and  no  evidence  can  be  received. —  instance  of  one  of  the  succeeding  overseers, 
See  also  stat.  23  Geo.  3,  c.  70 ;  6  Geo.  4,  although  the  rest  refuse  to  concur.  R.  v. 
c.  80,  s.  108;  and  see  tit.  Justice.  Pascoe,  2  M.  &  S.  343. 

(q)  Holroyd  v.  Breare,  2  B.  &  A.  473.  {t)  R.  v.  Uttoxeter,  1  Doug.  346;  Cald. 

It  is  incident  to  every  public  office,  that  the  84.    Although  it  appear  that  since  the  year 

party  should  be  in  a  situation  to  discharge  1648  the  parish  has  constantly  had  more 

the  duties  of  it.     And  he  cannot  act  by  than  four  overseers,  and  though  the  hamlet 

deputy  ;  per  Ld.  Kenyon,  in  the  matter  of  part  has  iramemorially  had  a  constable  of 

Bryant,  4  T.  R.  716.    See  R.  v.  Ferrand,  its  own.     1)>. 

3  B.  &  A.  260.  (ti)  R.  V.  Horton,  1  T.  R.  3741. 
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of  Eliz.  down  to  the  13th  and  14th  C.  2,  agreed  to  separate  in  the  main-  Appoint- 
tenance  of  the  poor,  and  that  separate  overseers  should  be  appointed,  on  ™''"''  * 
condition  that  the  rateable  property,  whether  situated  in  the  one  or  the 
other  district,  should  be  rated  where  the  occupiers  resided  ;  and,  in  pur- 
suance of  this  agreement,  the  districts  had  maintained  their  poor  separately, 
and  had  separate  overseers,  constables,  &c.  ;  it  was  held,  that  the  evidence 
clearly  showed  that  the  parish,  at  the  time  of  the  agreement,  could  not  reap 
the  full  benefit  of  the  statute  of  Elizabeth,  and  that  the  separation  was  valid, 
and  the  appointment  of  overseers  for  the  whole  parish  was  bad  (v). 

Whether  or  not  a  parish  can  have  the  benefit  of  the  statute  of  Elizabeth 
is  a  fact  which  the  sessions  ought  to  find,  and  not  merely  evidence  of  the 
{act  (to). 

The  appointment  of  an  overseer  may  be  by  parol  (.r). 

An  order  of  sessions,  appointing  overseers  for  a  parish,  which,  though 
large,  is  able  to  reap  the  benefit  of  the  statute,  is  a  nullity  (y). 

Two  overseers,  one  of  whom  is  sole  churchwarden,  do  not  form  a  body 
corporate  within  the  meaning  of  the  statute  49  G.  3,  c.  12,  s.  17,  and  the 
parish  property  does  not  vest  in  them  (z). 

Where  a  pauper  had  been  put  in  possession  of  a  cottage  40  years  ago,  by 
the  then  existing  overseers  of  the  poor,  and  had  continued  in  the  parish  pay, 
and  the  cottage  had  been  from  time  to  time  repaired,  until  two  years  ago, 
when  the  pauper  disposed  of  it  to  the  defendant,  and  went  away,  and  no  act 
had  been  done  to  acquire  a  tenancy  under  the  present  overseers,  it  was  held 
that  they  could  not  recover  (a). 

Under  the  55  Geo.  3,  c.  137,  it  is  sufiicient  to  state  goods  to  be  the  pro- 
perty "  of  the  overseers  for  the  time  being"  (b). 

It  is  the  duty  of  overseers  to  keep  the  possession  of  indentures  of  parish 
apprentices,  if  they  come  into  their  possession,  and  to  deposit  them  in  the 
])arish  chest ;  and  a  presumption  arises,  from  not  being  found  there,  that 
they  are  lost(c). 

In  an  action  against  an  overseer  for  not  returning  the  surplus  arising  on  Action 
a  distress  for  poor-rates,  a  formal  demand  is  necessary  under  the  statute  against. 
27  G.  2,  c.  20,  s.  2  (d).  A  plaintiff  cannot  recover  against  several  overseers 
money  lent  to  one  without  the  concurrence  of  the  rest,  unless  all  the  rest 
liave  expressly  promised  to  repay  the  money  lent;  for  it  is  contrary  to  the 
duty  of  an  overseer  to  borrow  money  for  parochial  purposes  (e).  Where 
money  has  been  paid  by  a  party  at  the  sole  request  of  one  overseer,  and 
without  the  knowledge  of  the  others,  and  no  demand  is  made  upon  them 
till  they  are  out  of  ofiice,  it  is  a  question  for  the  jurj'^  whether,  under  the 
special  circumstances,  the  party  ought  not  to  be  considered  as  having  relied 
on  the  sole  responsibility  of  the  overseer  on  whose  request  he  acted  (f). 

In  an  action  against  an  overseer  for  refusing  to  permit  an  inspection  of 

(?,')  R.  V.  Wahnll,  2  B.  &  A.  157.    See  (b)  B.  v.   Went,  Russ.  &  Ry.  C.  C.  L. 

also  Lane  v.  Cohham,  7  East,  1.     R.  \.  359. 

Leigh,  3  T.  R.  74G.  (<.)  R.  v.  TrOivbridge,  8  B.  &  C.  96. 

(w)  R.  V.  TFa^on  7  East,  214.  ^^^  g^^          ^_  ^^^^^   2  B.  &  C.  682. 

(X)  Arwju  Lofft    434^     An^  see  i?    v.  ^  \  >       .J             ^^^^^^  '^^^^  ^^^  ^^^^^^ 

fS?                        R.^.Wahall,2B.  s^^h  a  d™l  unnecessary.    lb. 

(y)  Peart  v.  Westgarth,  3  Burr.  1610;  («)  Masserj  v.  Knowles,  3  Starkie's  C. 

Cald.  90.  C5. 

(z)  Woodcock  V.  Gibson,  4  B.  &  C.  462.  (/)  Malldn  v.  Vickerstaff,  3  B.  &  A. 

(a)  Doe  v.  Clarke,  14  East,  488.     R.  v.  89. 
Went,  Russ.  &  Ry.  C.  C.  L.  359. 
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the  rate-book,  under  the  statute  17  Geo.  '2,  c.  3,  g.  3,  it  is  necessary  to  shoTv 
that  a  demand  was  made  at  a  reasonable  time  and  place.  Where  the  de- 
inand  was  made  at  a  parishioner's  own  house,  and  not  at  the  overseer's,  at 
eight  o'clock  in  the  evening,  it  was  held  that  the  demand  was  not  suffi- 
cient (<;).  Nor  can  the  plaintiff  recover  unless  he  shows  that  he  has  been 
injured  by  the  refusal  (/«). 

The  right  to  inspect  churchwardens'  and  overseers'  accounts,  under 
17  Geo.  2,  c.  38,  is  not  general,  but  a  mere  private  right,  and  the  applicant 
ought  to  show  some  public  ground  for  desiring  to  inspect  them,  to  entitle 
himself  to  the  remedy  by  mandamus  ;  and  it  is  no  answer  to  the  application 
that  a  penalty  is  imposed  for  refusing,  which  is  given  not  as  a  compensa- 
tion to  the  party  complaining,  but  to  punish  the  offender,  and  for  the  relief 
of  the  poor  (i).  So  a  mandamus  to  a  mayor,  &c.  to  permit  the  party  to  have 
inspection  of  the  records  of  a  court  leet,  will  be  refused,  unless  good  reason 
is  assigned  (j). 

Where,  in  an  action  against  a  guardian  of  the  poor  for  having  supplied 
the  poor  with  provisions,  against  the  statute  55  Geo.  3,  c.  139,  s.  6,  it  was 
alleged  that  he  had  the  ordering  and  directing  of  the  poor  of  one  parish, 
and  it  appeared  in  evidence  that  he  had  the  ordering  and  directing  of  the 
poor  of  that  parish,  and  also  others,  united  under  the  statute  22  Geo.  3,  c.  83, 
s.  43,  and  that  he  had  supplied  goods  to  the  master  of  the  workhouse,  who  had 
contracted  for  supplying  the  jjoor  at  so  much  per  head ;  it  was  held  that  the 
evidence  was  sufficient  (A).  But  it  was  held,  that  an  overseer,  who  had  an 
interest  in  coals  suj^plied  nominally  by  another  for  the  use  of  the  poor,  was 
not  liable  without  proof  that  they  were  supplied  with  a  view  to  profit  (/). 
And  as  the  statute  only  prohibits  the  supplying  a  workhouse  or  the  poor  of 
a  parish  generally,  it  was  held  that  an  overseer  Avho,  under  an  order  for  the 
relief  of  tlie  poor,  paid  him  part  in  money,  and  the  rest,  with  the  pauper's 
consent,  in  shop  goods,  was  not  liable  to  a  penalty  (?«). 


PAROL  EVIDENCE. 

General  The  great  principle  which  regulates  the  admission  or  rejection  of  parol 

principle.  evidence  in  relation  to  written  instruments  has  already  been  adverted  to  (?z). 
Where  written  instruments  are  appointed,  either  by  the  immediate 
authority  of  law,  or  by  the  compact  of  parties,  to  be  the  permanent  repo- 
sitories and  memorials  of  truth,  it  is  a  matter  both  of  principle  and  of  policy 
to  exclude  any  inferior  evidence  from  being  used,  either  as  a  substitute  for 
such  instruments,  or  to  contradict  or  alter  them.  O^ principle,  because  sucli 
instruments  are  in  their  own  nature  and  origin  entitled  to  a  much  higher 
degree  of  credit  than  that  which  appertains  to  parol  evidence ;  of  policy, 
because  it  would  be  attended  with  great  mischief  and  inconvenience  if  those 
instruments  upon  which  men's  rights  depended  were  liable  to  be  impeached 
and  contradicted  by  loose  collateral  evidence. 

Consistently  with  the  principles  already  adverted  to,  it  is  a  general  rule 


{g)  Spencelcy  v.  Rohinson,  3  B.  &  C. 
658. 

(h)  lb. 

(0  B.  V.  Clear,  4  B.  &  C.  890 ;  and  G  D. 
&  Ky.  393. 

( j)  B.  V.  Maidstone,  Mayor  of,  ^c,  6 
D.&  11.834. 


{k)  West  V.  Andrews,  5  B.  &  A.  77; 
and  see  5  B.  &  A.  328. 

(Z)  Skinner  v.  Rucker,  3  B.  &  C.  6; 
S.  C.  4  D,  &  R.  G28. 

(?«)  Procter  V.  Mainicaring,  3  B.  &  A, 
145.  But  see  Pope  v.  Backhouse,  2 
Moore,  186. 

(?()  Vol.  I.  tit.  Best  Evidence. 
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that  oral  evidence  shall  in  no  case  be  received  as  equivalent  to,  or  as  a  sub-  General 
stitute  (or,  a  written  instrument,  where  the  latter  is  required  by  law(o),  principle, 
or  to  give  eflect  to  a  written  instrument,  which  is  defective  in  any  particular 
wliich  by  law  is  essential  to  its  validity  (j)) ;  or  to  contradict,  alter,  or 
vary{q)  a  written  instrument,  either  apjjointed  by  law,  or  by  the  compact 
of  private  parties,  to  be  the  appropriate  and  authentic  memorial  of  the  par- 
ticular facts  which  it  recites;  for  by  doing  so,  oral  testimony  would  be 
admitted  in  usurpation  of  a  species  of  evidence  decidedly  superior  in 
degree. 

But  parol  evidence  is  admissible  to  rfe/ba^  (r)  a  written  instrument,  on  the 
ground  of  fraud,  mistake,  &c.  or  to  apply  it  to  its  proper  subject-matter (s), 
or  in  some  instances,  as  ancillary  to  such  application,  to  explain  the  mean- 
ing of  doubtful  terms  {t),  or  to  rebut  presumptions  arising  extrinsically.  In 
these  cases  the  parol  evidence  does  not  usurp  the  place  or  arrogate  the 
authority  of  written  evidence,  but  either  shows  that  the  instrument  ought 
not  to  be  allowed  to  operate  at  all,  or  is  essential  in  order  to  give  to  the 
instrument  its  legal  effect. 

Inasmuch  as  the  rejection  of  parol  evidence,  where  it  is  placed  in  com- 
petition with  written  evidence,  usually  arises  from  the  consideration  that  to 
admit  it  would  be  to  allow  the  weaker  evidence  to  usurp  the  place  of  the 
stronger,  and  to  render  the  most  solemn,  authentic,  and  permanent  instru- 
ments of  evidence  which  the  law  can  devise,  uncertain,  inoperative,  and  in- 
effectual, the  extent  to  which  the  principle  operates,  and  the  rules  deducible 
from  that  principle,  will,  perhaps,  be  exhibited  in  the  clearest  point  of  view 
by  reference  to  the  different  purposes  for  which  parol  testimony  can  be 
offered  in  relation  to  written  instruments.     Parol  evidence,  in  general,  may 
be  offered  for  three  purposes  in  relation  to  written  evidence :    First,  in   Not  admis- 
OPPOSiTiON  to  written  evidence,  where  it  is  offered  with  a  view  to  supersede  siblc  to  su- 
the  use  of  written  evidence,  and  to  supply  its  place,  or  to  contradict  it,  or  to   S-c'^^bvlun- 
vary  its  effect,  or  wholly  to  subvert  such  evidence,  by  showing  that  it  has  no  plying 
legal  existence,  or  no  legal  operation  in  the  particular  case  ;  or  secondly,  it  is  omissions, 
offered  in  aid  of  written  evidence,  in  order  either  to  establish  a  particular 
document,  or  to  apply  it  to  its  proper  subject-matter,  or  to  explain  it ;  or  to 
rebut  some  2^1'^ sumption  which  affects  it ;  or  as  secondary  evidence,  where  the 
original  is  unattainable  («) ;  or  thirdly,  it  is  used  as  original  and  indepen- 
dent evidence  to  prove  a  particular  fact,  without  regard  to  written  evidence 
of  the  fact,  not  being  excluded  by  any  rule  of  law. 

I.  In  the  first  place,  parol  evidence  is  never  admissible  to  supersede  the 
use  of  written  evidence,  where  written  proof  is  required  by  the  law. 

Where  the  law,  for  reasons  of  policy,  requires  written  evidence,  to  admit  t^  super- 
oral  testimony  in  its  place  would  be  to  subvert  the  rule  itself.  The  same  sede  writ- 
observation  applies  where  the  law  prescribes  a  certain  form  of  written  evi-   j     ^^'" 

uence. 
dence ;  to  allow  a  defect  in  the  instrument  to  be  supplied  by  oral  evidence, 

would  be,  pro  tanto,  to  dispense  with  the  law.     Hence,  in  general,  where   By  supply- 
the  law  requires  a  formal  written  instrument  (^x),  if  the  document  offered  in   ing  defect, 
evidence  be  defective,  so  that  it  cannot  operate  without  collateral  aid,  the 
defect  cannot  be  supplied  by  oral  testimony.     Thus,  if  in  a  will  the  name  of 

(0)  l7ifra,  754.  (0  Infra,  lib. 

\p)  Infra,  755.  («)  Supra,    Vol.    I.    Written    Evi- 

{q)  Infra,  757.  DENCE. 

(r)  Infra,  765.  (a;)  See  the  Stat,  of  Frauds,  supra,  482. 

{s)  Infra,  7G8. 

VOL.  II.  3  C 
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Not  admis-  the  intended  devisee  or  legatee  be  omitted,  or  a  blank  be  left  for  the  descrip- 
tion of  the  estate,  or  amount  of  the  legacy,  these  omissions  cannot  be  sup- 


persede, 


Written 
coutracts. 


plied  by  oral  testimony  as  to  the  real  intention  of  the  testator  {y).  And 
although  different  writings  may,  by  internal  reference,  be  connected  toge- 
ther so  as  to  constitute  one  entire  instrument  within  the  Statute  of  Frauds, 
yet  they  cannot  be  connected  by  mere  oral  testimony  {z),  neither  can  any 
defect  in  the  writing  be  supplied  by  oral  evidence  («). 

In  cases  where  a  written  document  is  not  absolutely  essential  in  point  of 
law  to  give  a  legal  operation  to  that  which  is  to  be  proved,  as  it  is  in  cases 
under  the  Statute  of  Frauds  and  of  Wills,  yet  if  an  authentic  written  memo- 
rial be  constituted  by  law,  parol  evidence  cannot,  in  general,  be  substituted 
for  it;  for  being  appointed  by  law  for  the  purpose  of  evidence,  it  must  be 
considered  as  the  best  evidence  (5).  Thus,  in  general,  judgments  and  judi- 
cial proceedings  must  be  proved  by  means  of  the  record.  The  examination 
of  a  prisoner  before  a  magistrate  upon  a  charge  of  felony  cannot  be  proved 
by  parol,  unless  it  has  been  expressly  shown  that  the  examination  was  not 
taken,  as  the  statutes  require,  in  writing  (c). 

The  same  principle  applies  where  private  parties  have  by  mutual  com- 
pact constituted  a  written  document  the  witness  of  their  admissions  and 
intentions  (d). 

To  admit  oral  evidence  as  a  substitute  for  instruments,  to  which,  by  rea- 
son of  their  superior  authority  and  permanent  qualities,  an  exclusive  weight 
and  authority  is  given  by  the  solemn  compact  of  the  parties,  would  be  to 
substitute  the  inferior  for  the  superior  degree  of  evidence ;  conjecture  for 
fact;  and  presumption  for  the  highest  degree  of  legal  authority  ;  loose  recol- 
lection, and  uncertainty  of  memory,  for  the  most  sure  and  faithful  memo- 


{y)  Baylh  s .  Attorney-cjeneraJ ,  B.  N.  P. 
298;  2  Atk.  240.  Wooliam  v.  Hearn,  7 
Ves.  211.     AVhere  the   testatrLx   made  a 

disposition  in  favour  of  Lady  • ,  and 

the  will  contained  other  provisions  in  fa- 
vour of  Lady  Hort,  and  she  was  appointed 
a  trustee  in  the  will  by  the  name  of  Dame 
Hort,  Lord  Thurlow  held  that  the  blank 
could  not  be  supplied  by  parol  evidence. 
Hunt  V.  Hort,  3  Bro.  C.  C.  311.  In 
Abbott  V.  Masserj  (3  Ves.   148),  where  a 

legacy  was  given   to   Mrs.  G ,    Lord 

Loughborough  referred  it  to  the  master  to 
ascertain  who  Mrs.  G.  was,  who  was  there 
described  by  initial  letter  only.  But  see 
Sir  D.  Evans's  observations  upon  this  case 
in  his  edition  of  Pothier,  vol.  ii.  p.  204. 
See  also  Bay  lis  v.  Attornoj-qeneral,  2 
Atk.  239.  Where  a  will  mentioned  George 
the  son  of  Geotye  Gord,  and  also  George 
the  sen  oi  John  Gord,  a  bequest  to  George 
the  sou  of  Gord,  was  explained,  by  means 
of  the  testator's  declarations,  to  mean 
George  the  son  of  George  Gord.  Doe  v 
Needs,  2  M.  &  W.  129.  AVhci'e  a  blank 
was  left  for  tiie  Christian  name,  parol  evi- 
dence was  admitted  to  shoiv  wlio  was  in- 
tended.    Price  v.  Page,  4  Ves.  680. 

{z)  Su-pra,^^^. 

(a)  Supra,  482.  So  an  agi-eemcnt,  re- 
ferring to  such  parts  of  another  instrument 
as  had  been  read  by  one  i)arty  to  another, 
is  not  sufficient  within  the  statute,  because 


it  is  imperfect  without  parol  evidence;  but 
an  instrument  which  is  conformable  to  the 
statute  may  by  reference  include  the  con- 
tents of  another  which  is  not  so.  Brodie 
V.  St.  Paul,  1  Ves.  jun.  326.  Although 
parol  evidence  be  not  admissible  to  aid  an 
imperfect  instrument  {Hallidy  v.  Nichol- 
son, 1  Price,  404),  yet  where  a  question 
arises  as  to  which  an  instrument  is  admis- 
sible but  not  decisive  evidence,  such  parol 
evidence  is  admissible  for  the  purpose  of 
explanation.  See  R.  v.  Laindon,  8  T.  R. 
379. 

(&)  Supra,  Vol.  I.  tit.  Best  Evidence. 
The  appellants  having  proved  that  the  pau- 
per occupied  a  tenement  of  10 1,  per  annum, 
and  paid  rent  and  taxes  for  it,  the  respon- 
dents attempted  to  prove  by  parol  that  the 
letting  was  to  the  pauper  and  two  others ; 
on  cross-examination  it  appeared  that  the 
letting  was  by  a  written  instrument ;  held 
that  it  was  necessary  to  produce  it.  R.  \. 
Bmcdon,  8  B.  &  C.  708. 

(c)  Supra,  tit.  Admission. 

{d)  Supra,  tit.  Assumpsit.  Where  a 
demise  otFered  in  evidence  contained  words 
struck  out  (of  a  printed  blank  form),  it  was 
held  that  the  Court  might  lookattlie  parts 
struck  out  in  order  to  ascertain  the  mean- 
insj  of  the  parties  as  to  the  remainder. 
Strickland  v.  Ma.vtcell,  2  C.  6c  M.  539; 
but  sie  Voe  v.  Pedley,  1  M.  &  W.  670. 
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rials  which  human  ingenuity  can  devise,  or  the  law  adopt — to  introduce  a  Not  admls- 
dangerous  laxity  and  uncertainty  as  to  all  titles  to  property,  which,  instead   sible  to  su- 
of  depending  on  certain  fixed  and  unalterable  memorials,  would  thus  be  ^^^'^^^'"'^t 
made  to  depend  upon  the  frail  memories  of  witnesses,  and  be  perpetually  contracts, 
liable  to  be  impeached  by  fraudulent  and  corrupt  practices.     In  short,  the 
great  advantages  which  are  peculiar  to  written  evidence  would  be,  in  a 
great  measure,  if  not  entirely  sacrificed  (e). 

As  oral  evidence  is  inadmissible  for  the  purpose  of  sujiplying  an  omission   Where  the 
in  an  instrument  where  written  evidence  is  required  by  law,  because  to  instrumeut 
admit  it  would  virtually  be  to  give  to  oral  the  superior  force  of  written  evi-  ^j^g 
dence,  and  occasion  that  to  pass  by  parol  which  by  law  ought  not  to  pass 
but  by  writing,  it  is  upon  the  same  principle  inadmissible  to  give  any  effect 
to  a  written  instrument  which  is  void  in  law  for  inconsistency,  repugnancy, 
or  ambiguity  in  its  terms  ;  for  if  a  meaning  could  be  assigned,  by  the  aid  of 
extrinsic  evidence,  to  that  which  was  apparently  destitute  of  meaning,  or 
if  the  same  instrument  could  be  made  to  operate  in  different  ways,  according 
to  the  weight  of  oral  evidence,  it  is  plain  that  the  effect  and  result  would 
depend,  not  upon  the  terms  of  the  instrument,  but  upon  the  force  and  effect 
of  the  oral  evidence,  and  thus  the  latter  would  virtually  be  substituted  for 
the  former.     What  degree  of  ambiguity  and  uncertainty  will  avoid  a  will, 
deed,  or  other  instrument,  is  a  question  of  law. 

An  important  distinction  has  already  been  adverted  to  between  ambigui-   Apparent 
ties  which  are  apparent  on  the  face  of  an  instrument,  and  those  which  arise  ^"^  latent 
merely  extrinsically  in  the  application  of  an  instrument  of  clear  and  definite  ^jgg_  ° 
intrinsic  meaning  to  doubtful  subject-matter.     An  ambiguity,  apparent  on 
reading   an   instrument,   is  termed  avibigidtas  patens;   that  which   arises 
merely  upon  its  application,  ambiyuitas  latens.     The  general  rule  of  law  is, 
that  the  latter  species  of  ambiguity  may  be  removed  by  means  of  parol  evi- 
dence, the  maxim  being,  "  Ambiguitas  verborujn  latens  verificatione  supplctiir; 
nam  quod  ex  facto  oritur  ambiguum  verificatione  facti  toUitur"  (f).     On  the 
other  hand,  it  is  a  settled  rule  that  such  evidence  is  inadmissible  to  explain 
an  ambiguity  apparent  on  the  face  of  the  instrument  (17). 

By  apparent  ambiguity  must  be  understood  an  ambiguity  inherent  in  the 
words,  and  incapable  of  being  dispelled  either  by  any  legal  rules  of  con- 
struction applied  to  the  instrument  itself,  or  by  evidence  showing  that  terms 
in  themselves  unmeaning  or  unintelligible,  are  capable  of  receiving  a  known 
conventional  meaning.  The  great  principle  on  which  the  rule  is  founded  is, 
that  the  intention  of  parties  should  be  construed  not  by  vague  evidence  of 
their  intentions,  independently  of  the  expressions  which  they  have  thought  fit 
to  use,  but  by  the  expressions  themselves.  Now  those  expressions  which  are 
incapable  of  any  legal  construction  and  interpretation  (/^)  by  the  rules  of 
art,  are  either  so  because  they  are  in  themselves  merely  unintelligible,  or 

(e)  See  Countess  of  Rutland's  Case,  5  and  it  would  be  dangerous  to  purchasers 

Bep.  26.     Haynes  v.  Hare,  1  H.  B.  659.  and  all  others  in  such  cases,  if  such  rude 

Buckler  v.  Millard,  2  Vent.  107.     Clifton  averments  against  matter  in  writmg  should 

V.   Walviesley,  0  Tr.  564 ;  3  Atk.   8 ;  1  be  admitted. 

Wils.  34.     Mease  V.  Mease,  Cowp.  41.    It  (/)  See  Lord  Bacon's  Eeading  on  the 

would  be  inconvenient  (observes  Ld.  Coke)  Statute  of  Uses. 

that  matters  in  writing,  made  by  advice  ((/)  Ambiguitas  jjafens  is  never  holpen 
and  on  consideration,  and  which  finally  by  averments.  Eegula  25. 
import  the  certain  truth  of  the  agreement  (/«)  It  is  a  geuerul  rule  that  a  patent 
of  the  parties,  should  be  controlled  by  an  ambiguity  is  always,  if  possible,  to  be  re- 
averment  of  parties,  to  be  proved  by  the  moved  by  construction  and  not  by  aver- 
uncertain  testimony  of  slippery  memoiy  ;  meut.     Colpoys  v.  Colpoys,  1  Jac.  451. 

3  0  2 


75(5  PAROL    EVIDENCE. — I. 

Not  adrais-  because,  being  intelligible,  they  exhibit  a  plain  and  obvious  uncertainty  (i). 

Bible  to  9u-    In  the  first  instance,  that  is,  where  the  terms  used  are  in  themselves  simply 
persefle,  •    x  it    m  i  t  it  i     ■         n  .  , 

&c.  by  re-     unintelligible  to  an  ordinary  reader,  the  case  admits  of  two  varieties:  the 

moving  an     terms,  though  at  first  sight  unintelligible,  may  yet  be  capable  of  having  a 

apparent       certain  and  definite  meaning  annexed  to  them  bv  extrinsic  evidence,  iust  as 
ambiguity.     .  „ ,,  .  .         „      .        ,  .„  .,  i 

II  they  are  written  in  a  foreign  language,  or  if  mercantile  terms  are  used, 

which  amongst  mercantile  men  bear  a  distinct,  clear  and  definite  meaning, 
although  others  do  not  comprehend  them  (k) :  they  may,  on  the  other  hand, 
be  capable  of  no  distinct  and  definite  interpretation.  Now  it  is  evident 
that  to  give  effect  to  an  instrument,  the  terms  of  which,  though  apparently 
ambiguous,  are  yet  capable  of  having  a  distinct  and  definite  meaning 
annexed  to  them,  is  no  violation  of  the  general  principle,  for  in  such  a  case 
eftect  is  given  not  to  any  loose  conjecture  as  to  the  intent  and  meaning  of 
the  partj^,  independently  of  the  expressions  used,  but  to  the  expressed 
meaning;  and  that,  on  the  other  hand,  where  either  the  terms  used  are 
incapable  of  any  certain  and  definite  meaning,  or  being  in  themselves 
intelligible  are  clearly  uncertain,  equally  capable  of  different  applications, 
to  give  any  effect  to  them  by  extrinsic  evidence  as  to  the  intention  of  the 
party,  would  be  to  make  the  mere  intention  operate  independently  of  any 
definite  expression  of  such  intention.  By  apparent  ambiguity,  therefore, 
must  be  understood  an  inherent  ambiguity,  which  cannot  be  removed  either 
by  the  ordinary  rules  of  legal  construction,  or  by  the  application  of  extrinsic 
and  explanatory  evidence,  which  show  that  expressions  j^rma /acie  unin- 
telligible, are  yet  capable  of  conveying  a  certain  and  definite  meaning. 

This  distinction  is  an  immediate  result  from  the  general  principles  already 
specified.  If  an  instrument  which  is  in  itself  wholly  devoid  of  meaning, 
according  to  the  usual  and  ordinary  rules  of  legal  construction,  or  which  is 
so  indefinite  and  ambiguous  as  to  be  equally  capable  of  several  different 
constructions  and  applications,  might  have  one  particular  definite  meaning 
annexed  to  it  by  means  of  extrinsic  oral  evidence,  it  is  plain  that  the  oral 
evidence,  and  not  the  writing,  would  produce  the  definite  effect.  On  the 
contrary,  where  the  oral  evidence  is  used  to  annex  a  definite  meaning  to 
the  written  exjoressions,  or  to  point  the  application  to  this  or  that  subject- 
matter,  the  oral  evidence  does  not  usurp  the  authority  of  the  written  in- 
strument :  it  is  the  instrument  which  operates ;  the  oral  evidence  does  no 
more  than  assist  its  operation  by  assigning  a  definite  meaning  to  terms 
capable  of  such  explanation,  or  by  pointing  out  and  connecting  them  with 
the  proper  subject-matter. 

According  to  these  principles,  parol  evidence  is  never  admissible  to  ex- 
plain an  ambiguity  which  is  not  raised  by  extrinsic  facts  (/).     Thus,  upon  a 

(i)  As  where  an  estate  is  left  by  will  to  deciphered,  or  its  language  is  unintelli- 

one  of  the  three  sons  of  J.  S.  without  gible  to  an  ordinary  reader,  the  testimony 

specifying  which.  of  persons   skilled  in  deciphering  writing, 

(k)  Thus  where  a  creditor,  together  with  or  who  understand  the  language,  is  ad- 
other  creditors,  agreed  to  certain  resolu-  missible  for  the  purpose  of'  explanation, 
tions  to  watch  a  commission  of  bankrupt,  Gohh-t  v.  Beeche;/,  3  Sim.  24.  Masters 
supposed  to  be  fraudulent,  "  and  to  con-  v.  Musters,  1  P.  Wms.  421.  Norinany, 
tribute  in  the  usual  way,"  it  was  held  that  Morrcll,  4  Ves,  769.  So  if  the  testator 
parol  evidence  was  admissible  to  show  tliat  express  himself  in  terms  peculiar  to  a 
by  that  expression  it  was  meant  that  each  particular  trade  or  calling.  Smith  v. 
creditor  should  contribute  in  proportion  to  Wilson,^  B.  &  Ad.  728.  Doe  v.  Watson, 
Ills  claim  against  the  bankrupt,  without  4  B.  &  Ad.  787.  Attorney -general  v. 
mutual  responsibility.  Taylor  v.  Cohen,  Plate  Glass  Company,  1  Aust.  39. 
4  Bing.  o'.i.  So  in  the  case  of  a  will  (/)  jUoe\.  Westlakv,  4  B.  k  A.  37. 
Avhere  its  characters  are  difficult   to   be 
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devise  to  one  of  the  sons  of  J".  (5.,  wlio  has  several,  evidence  is  not  adrnis- 
siWe  to  show  that  one  in  particular  was  meant  (m)  ;  and  the  devise  is  void 
for  uncertainty  (n). 

As  oral  evidence  is  inadmissible  either  as  a  substitute  for  a  written  in- 
strument required  by  law,  or  to  give  effect  and  operation  to  such  an  instru- 
ment where  it  is  defective,  it  follows  a  fortiori  that  it  is  not  admissible  to 
contradict,  or  even  to  vary,  any  instrument  to  which  an  exclusive  opera- 
tion (o)  is  given  by  law,  whether  that  exclusive  quality  result  from  a 
peremptory  rule  of  law,  or  from  private  compact. 

Where  the  terms  of  an  agreement  are  reduced  to  writing,  the  document 
itself,  being  constituted  by  the  parties  as  the  true  and  proper  ex]jositor  of 
their  admissions  and  intentions,  is  the  only  instrument  of  evidence  in 
respect  of  that  agreement,  which  the  law  will  recognize  so  long  as  it  exists, 
for  the  purposes  of  evidence  {p).  If  the  parties  have  contracted  by  deed, 
as  the  obligation  under  seal  imports  greater  deliberation  and  more  solem- 
nity than  a  mere  written  agreement  which  is  not  under  seal,  no  evidence, 
whether  oral  or  written,  which  is  not  under  seal,  can  be  admitted  to  con- 
tradict or  to  vary  it  {q). 


Not  admis- 
sible to 
vary,  &c. 


To  contra- 
dict or  vary 
a  written 
agreement. 


(m)  2  Vern.  624-5;  6  Co.  68,  b. ; 
2  P.  Wms.  137;  infra,  703;  47  Ed.  3, 
16,  b.     In  Harris  y.  Bishop  of  Lincoln, 

2  P.  Wras.  135,  where  a  man  limited  his 
estate  by  will  to  his  own  right  heirs  by  his 
mother's  side,  Ld.  Macclesfield  held  that 
he  might  mean  either  the  heir  of  his  mo- 
ther's father,  or  of  his  mother's  mother, 
and  admitted  parol  evidence  to  prove  which 
he  meant ;  qu. 

(n)  Ibid. 

(o)  As  to  the  cases  in  which  a  written 
instalment  has  such  an  operation,  vid. 
infra,  1S5. 

{p)  Supra,  AssvuvsiT,andsee Preston 
V.  Mercean,  2  Bl.  R.  1249.  Rolleston  v. 
Hlbberf,  3  T.  R.  406.  Hodges  v.  Drake- 
ford,  1  N.  R.  270.     Pym  v.  Blackburn, 

3  Ves.  34.  It  is  a  general  rule,  that  where 
an  agreement  has  been  reduced  to  writing, 
evidence  of  oral  declarations,  though  made 
at  the  same  time,  shall  not  be  admitted  to 
contradict  or  to  alter  it.  A  written  agree- 
ment, however,  where  it  is  not  under  seal, 
may  be  altered  by  the  addition  of  new 
terms  by  an  oral  agreement,  which,  in 
fact,  constitutes  a  new  agreement,  incor- 
porating the  former  one;  or,  as  has  been 
seen,  such  an  agreement  may  be  wholly 
discharged  by  parol,  before  any  breach 
has  occurred,  supra,  p.  103;  and  Lord 
Milton  V.  Edworth,  6  Bro.  P.  C.  587.  In 
such  cases  it  is  obvious  that  the  evidence 
is  adduced,  not  to  vary  the  terms  of  an 
existing  original  agreement,  but  to  show 
that  it  has  been  superseded  or  discharged. 
And  in  Bywatcr  v.  Richardson,  1  Ad.  & 
Ell.  108,  it  was  held  that  a  written  war- 
ranty of  the  soundness  of  a  horse  might 
be  limited  to  24  hours,  by  rules  painted 
on  a  board  at  the  place  of  sale.  And 
see  Ji'Jftry  v.  Watson,  Starkie's  C.  207. 
What  took  place  in  Coiu't  previous  to  a 
rule  bcuig  made  is  inadmissible,  the  Court 


can  only  look  to  the  rule  itself.  Edwards 
V.  Cooper,  5  C.  &  P.  277.  The  auc- 
tioneer's declarations,  where  there  are 
printed  conditions,  are  inadmissible.  Gun- 
nis  V.  Erhart,  1  H.  B.  289;  Powell  v. 
Edmonds,  12  East.  0.  Evidence  of  usage 
at  the  Navy-office  is  inadmissible  to  enlarge 
written  terms.  Hogg  v.  Snaith,  1  Taunt. 
347. 

(q)  Where  a  deed  stated  the  purchase- 
money  on  the  sale  of  land  to  have  been 
paid,  it  was  held  that  evidence  was  inad- 
missible to  prove  an  agreement  at  the  time 
that  part  should  be  satisfied  by  work  to 
be  done  by  the  purchaser,  and  that  the 
money  had  not  in  fact  been  paid.  Baker 
V.  Dewey,  1  B.  &  C.  704.  Where  parties 
contract  by  deed,  assumpsit  will  not  lie ; 
for  where  a  man  resorts  to  a  higher  secu- 
rity the  law  will  not  raise  an  assumpsit 
{Toussaint  v.  Martinnant,  2  T.  R.  100); 
as  where  a  surety  takes  a  bond  from  Ms 
principal  (lb.)  So  a  plaintifl'  cannot  re- 
cover in  indebitatus  assumj)sit  upon  an 
executed  consideration,  where  the  con- 
tract was  by  deed  {Atty  v.  Parish,  1  N. 
R.  104).  The  only  excepted  case  is  that 
of  debt  for  rent,  which  rests  on  peculiar 
grounds  (Hardr.  332.  Warren  v.  Consett, 
8  Mod.  107  ;  Com.  Dig.  tit.  Pleader,  O. 
15.  Kemp  v.  Goodall,  1  Salk.  277). 
And  where  a  subsequent  parol  agreement 
is  inconsistent  with  a  deed,  the  agreement 
cannot  be  set  up  against  the  deed  (see 
the  case  of  Leslie  v.  De  la  Torre,  cited 
12  East,  683).  But  an  action  oi  assump- 
sit may  be  maintained  upon  an  agreement 
subsequent  to  the  makmg  a  deed  of  charter- 
party,  the  parol  contract  not  being  incon- 
sistent with  the  contract  by  deed  ( White 
V.  Parkins,  12  East,  578).  Where  the 
obligor  of  a  respondentia  bond  promised, 
by  indorsement  upon  it,  to  pay  the  amount 
to  any  assignee,  it  was  held  that  au  as- 
b  c  3 
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Not  admis- 
sible to 
vary,  &c. 


Extend  or 
limit  terms 
of  agree- 
ment. 


Where  A.  agreed  to  take  B,  into  partnership  as  an  attorney,  no  time  being 
mentioned,  it  was  held  that  the  partnership  commenced  from  the  time  of 
the  agreement,  and  that  evidence  was  inadmissible  to  show  that  the  agree- 
ment was  not  to  take  effect  until  B.,  who  was  not  then  an  attorney,  should 
be  admitted  (r). 

Where  the  issue  was  on  the  plea  oi  plene  administravit,  evidence  that  the 
defendant,  upon  executing  a  bond  of  submission  to  arbitration,  had  agreed 
to  pay  what  should  be  awarded  to  be  due,  was  rejected,  as  being  either 
contradictory  of  or  in  addition  to  the  agreement  in  the  bond  (s).  So,  oral 
evidence  is  not  admissible  to  show  that  a  bond,  conditioned  for  the  payment 
of  money  to  the  wife  in  case  she  survived,  was  intended  in  lieu  of  dower  (^). 
Nor  is  such  evidence  admissible  to  show  that  a  clause  of  redemption  was 
omitted  in  an  annuity-deed,  lest  it  should  render  the  transaction  usurious  (m). 
So,  although  it  is  an  established  rule  that  a  party  may  aver  another  con- 
sideration which  is  consistent  with  the  consideration  expressed,  no  averment 
can  be  made  contrary  to  that  which  is  expressed  in  the  deed  (y). 

Where  the  conveyance  is  mentioned  to  be  in  consideration  of  love  and 
affection,  as  also  for  other  considerations,  proof  may  be  given  of  any  other, 
for  this  is  consistent  with  the  terms  of  the  deed  (w).  But  if  one  specific 
consideration  be  alone  mentioned  in  the  deed,  no  proof  can  be  given  of  any 
other,  for  this  would  be  contrary  to  the  deed  ;  for  where  the  deed  says  it  is 
in  consideration  of  such  a  particular  thing,  it  imports  the  whole  considera- 
tion, and  negatives  any  other  (.r).  The  case  where  no  consideration  is 
expressed  in  the  deed,  is,  according  to  Lord  Hardwicke,  a  middle  case  ;  and 
he  held  the  proof  of  a  valuable  consideration  in  such  a  case  was  admissi- 
ble [y).  But  in  general,  as  will  be  seen,  evidence  as  to  the  real  consideration 
is  in  ail  cases  admissible  with  a  view  to  prove  fraud  {z). 

Where  A.  granted  an  annuity  for  his  own  life  to  B.,  which  was  secured  by 


signee  might  maintain  indehltahts  assttm])- 
sit.  Fenner  v.  Mears,  2  Bl.  1269;  but 
this  was  doubted  by  Lord  Kenyon,  in 
Johnson  v.  Collins,  1  East,  104,  and  by 
Bavley,  J.,  in  White  v.  Parkins,  12  East, 
582. 

(r)  Williams  v.  Jones,  5  B.  &  C.  109 ; 
and  see  Boy  dell  v.  Drummond,  13  East, 
142. 

(s)  Pearson  v.  Henry,  5  T.  R.  6:  the 
evidence  was  rejected  at  the  trial ;  and 
upon  motion  for  a  new  trial  the  propriety 
of  the  rejection  was  not  disputed.  1  Bro. 
C.  C.  54.  93.  And  see  the  Observations 
of  Blackstone,  J.,  in  Preston  v.  Merceau, 
Bl.  1250  ;  and  infra. 

(t)  See  Mascdll  v.  Mascall,  1  Ves.  323; 
and  infra,  762,  note  (/). 

(m)  Ld.  Irnham  v.  Child,  1  Bro.  C.  C. 
92.  Ld.  Portmore  v.  Morris,  2  Bro.  C.  C. 
219.  Hare  v.  Shearn:ood,  3  Bro.  C.  C. 
168 ;  1  Ves.  J.  241 .  But  where  a  man  and 
woman,  being  about  to  marry,  conveyed 
their  lands  to  trustees,  in  trust,  to  dispose 
of  the  rents  as  the  wife,  without  the  con- 
sent of  the  husband,  should  appoint ;  not- 
withstandhig  which  the  husband  received 
the  rents  during  liis  life,  and  tlie  wife  after 
his  death  filed  a  bill  in  equity  for  an  ac- 
count, the  Court  admitted  parol  evidence 


to  prove,  that  before  the  settlement  was 
made,  tlie  husband  and  wife  agreed  that 
the  "premises  should  be  in  trust  for  them 
during  their  joint  lives,  and  that  they  were 
settled  otherwise  merely  to  protect  them 
from  sequestration  by  Cromwell ;  and  on 
that  ground  relieved  against  a  covenant  in 
the  settlement,  by  which  the  trustees  were 
bound  to  pay  the  rents  as  the  wife  should 
appoint.  Harvey  v.  Harvey,  2  Ch.  C. 
180;  Fitz.  213.  But  where  articles  were 
reduced  to  writing,  and  signed  by  the  par- 
ties, and  afterwards  drawn  up  at  length, 
and  executed,  Reynolds,  B.  held  that  the 
articles  could  not  be  restrained  by  the  me- 
morandum, there  being  no  reference  from 
the  articles  to  the  memorandum.  Lloyd 
V.  Wynne,  5  G.  2;  1  Ford.  136. 

(»)  Mildmaifs  Case,  1  Rep.  176.  Be- 
dell's Case,  7  Rep.  39  ;  2  Roll.  Ab.  786. 

{lo)  Per  Lord  Hardwicke,  Peacock  v. 
Monk,  1  Ves.  128.  And  see  the  case  of 
Villers  v.  Beaumont,  2  Dyer,  146,  a. 
Vernon's  Case,  4  Rep.  3. 

{x)  Ibid.  And  see  Green  v.  Weston, 
Say.  209 ;  and  Stratton  v.  Rastall,  2  T.  R. 
366. 

(?/)  Peacock  V.  Monk,  1  Ves.  128. 

<^z)  l7ifra,  7Go. 
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a  bond  and  warrant  of  attorney,  and  judgment  was  entered,  the  Court  would 
not,  after  the  death  of  B.,  permit  the  attorney  of  B.  to  prove  a  parol  <T'iee- 
ment  that  ^-1.  should  be  at  liberty  to  redeem  the  annuity  on  terms  (a). 

Where  the  agreement  was,  that  A.  for  certain  considerations,  should  have 
the  produce  of  Boreham  Meadow,  it  was  held  that  he  could  not  prove  by 
parol  that  he  was  to  have  both  the  soil  and  produce  of  Millcroft  and  Bore- 
ham  Meadow  (Z>).  One  who  executes  an  instrument  in  his  own  name  cannot 
defeat  an  action  by  showing  that  he  did  so  merely  as  agent  for  another  (c). 
So  in  an  action  on  a  bond  conditioned  for  payment  absolutely,  the  defendant 
cannot  plead  an  agreement  that  it  should  operate  merely  as  an  indemnity  {d). 
Where  a  modern  lease  uses  the  term  Michaelmas,  evidence  is  inadmissible 
to  show  that  Old  Michaelmas  was  meant  (e). 

In  an  action  of  tresjiass,  where  the  defendant  insists  upon  a  release  exe- 
cuted by  the  plaintiff',  and  in  terms  including  the  trespass  in  question,  the 
plaintiff  cannot  defeat  the  effect  of  the  release  by  proof  that  the  arbitrators 
who  awarded  the  release  have  not  taken  into  their  consideration  the  par- 
ticular tresjiass  (/"). 

Upon  the  same  principles  evidence  is  inadmissible  of  a  parol  agreement 
jirior  to  or  contemporary  with  the  written  instrument,  and  which  varies  its 
terms ;  as  to  show  that  a  note  made  payable  on  a  day  certain  was  to  be  pay- 
able upon  a  contingency  only  (ff),  or  upon  some  other  day  (A),  or  not  until 
the  death  of  the  maker  (i). 

Where  a  policy  was  on  an  adventure  from  Archangel  to  Leghorn,  the 
defendant  was  not  allowed  to  prove  an  agreement,  previous  to  the  signing 
of  the  policy,  that  the  adventure  should  begin  from  the  Downs  only  (k). 


Not  admis- 
sible to 
vary,  &c. 
a  written 
agreement. 


(a)  Haijnesv.  Hare,  1  H.  B.  G59;  and 
per  Ld.  Tlmrlow,  uotliing  can  be  added  to 
a  written  agreement,  unless  there  be  a  clear 
subsequent  independent  agreement  vary- 
ing the  former ;  but  not  where  it  is  matter 
passing  at  the  same  time  with  the  written 
agreement.  Rich  v.  Jackson,  4  Bro.  C.  C. 
519.  Ld.  Port  more  v.  Morris,  2  Bro. 
C.  C.  219. 

(b)  Meres  y.  Ansell,  3  Wils.  275.  And 
see  Hojje  v.  Atkins,  1  Price,  143. 

(c)  Magee  v.  Atkinson,  2  M.  &  W.  440. 
But  in  an  action  on  a  written  contract 
between  the  plaintiff  and  a  third  party, 
evidence  on  the  part  of  the  plaintiff  is  ad- 
missible to  show  that  the  contract  was  in 
fact  made  by  the  third  party,  not  on  his 
own  account  but  as  the  agent  of  the  de- 
fendant.    Wilso7i  v.  Hart,  7  Taunt.  295. 

(d)  Mease  v.  Mease,  Cowp.  47  ;  2  N.  R. 
597. 

(e)  Doe  V.  Lea,  11  East,  312.  Where 
a  written  agreement  stipulates  that  goods 
are  to  be  taken  on  hoa.vd  forth7vith,  it  can- 
not be  shown  by  parol  that  in  tuw  days 
was  meant.  Simpson  v.  Hendei'son,  M.  & 
M.  300. 

(/)  Shelling  v.  Farmer,  Str.  646. 

(gr)  Rawson  v.  Walker,  1  Starkie's  C. 
861 ;  1  C.  M.  &  R.  703.  Where  a  note 
was  on  tlie  face  of  it  absolute,  it  was  held 
that  parol  evidence  to  show  that  it  was 
only  to  be  paid  on  certain  terms,  which  had 
not  been  complied  with,  was  inadmissible. 


Moseley  v.  Havford,  10  B.  &  C.  729. 
And  see  Adams  w.  Woadley,  1  M.  i<.  W.374. 
It  is  not,  it  seems,  competent  to  a  party 
who  appears  on  the  face  of  a  promissory 
note  to  be  a  principal,  to  show  that  he  is 
merely  a  surety.  Price  v.  Edmunds, 
10  B.  &  C.  578.  See  Fentum  v.  Pocock, 
5  Taunt.  192.  Where  a  note  was  given  by 
the  defendant's  wife,  dum  sola,  expressed 
to  be,  "  for  value  received  by  my  late  hus- 
band," held  that  it  was  not  competent  to 
the  defendant  to  give  in  evidence  that  it 
was  executed  only  by  the  wife  as  an  indem- 
nity, being  inconsistent  with  the  terms  of 
the  note  itself  A  party,  although  he  may 
show  a  failure  of  or  an  illegal  consideration, 
cannot  show  that  it  was  a  dilferent  one. 
Ridout  V.  Bristow  &,•  Ux,  1  C.  &  J.  231 ; 
and  1  Tyr.  84.  And  see  Raioson  v.  Walker, 
1  Starkie's  C.  361. 

{h)  Free  v.  Hawkins,  1  Moore,  28; 
7  Taunt.  278. 

(z)  Woodbridge  v.  Spooner,  3  B.  &  A. 
233.  Or  till  certain  estates  had  been  sold, 
the  defendant  being  the  payee  and  but 
a  surety ;  or  to  show  that  a  transfer  of  a 
ship,  which  was  absolute  on  the  bill  of  sale, 
was  intended  as  a  security  only.  Robin- 
son v.  McDonnell,  2  B.  &  A.  134. 

(k)  Kalmes  v.  Knightly,  Skinn.  54. 
Uhde  V.  Walters,  3  Camp.  16.  Weston 
V.  Ernes,  1  Taunt.  115.  Note,  the  case  of 
Kalmes  v.  Knightly,  is  cited  in  Bates  v. 
Graham,  2  Salk.  444,  but  mis-stated. 

3  c  4 
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Not  admis-  Where  a  ship  was  chartered  to  wait  for  convoy  at  Portsmouth,  it  was  held 

sible  to         ^i-^g^^  evidence  could  not  be  received  of  an  as-reenient  to  substitute  Corunna 

vary  &c 

a  written       for  Portsmouth  (Z). 

agreement.  In  general,  where  a  contract  has  been  reduced  into  writing,  nothing  which 
is  not  found  in  the  writing  can  be  considered  as  part  of  the  contract  (?n). 

Where  a  contract  is  entered  into  for  the  sale  of  goods,  and  a  bill  of  sale 
is  afterwards  executed,  the  bill  of  sale  is  the  only  evidence  of  the  contract 
which  can  be  received  («),  and  parol  evidence  of  the  agreement  cannot  be 
received,  even  although  the  written  instrument  of  sale  be  inadmissible  for 
want  of  a  stamp  (o). 

By  addi-  The  same  rule  applies  if  such  parol  agreement  add  to  the  terms  expressed. 

tion,  &c.  Thus,  in  the  case  oi  Preston  v.  Merceau(p),  the  landlord,  in  an  action  for 
use  and  occupation,  under  a  written  agreement  for  rent  at  26 1  per  annum, 
was  not  allow-ed  to  show,  in  addition,  by  parol  evidence,  that  the  tenant  had 
also  agreed  to  pay  the  ground-rent.  Mr.  J.  Blackstone  is  said  in  that  case 
to  have  observed,  that  although  the  Court  could  neither  alter  the  rent,  nor 
the  terms  which  were  expressed  in  the  agreement,  yet  that  with  respect  to 
collateral  matters  it  might  be  different ;  the  plaintiff  might  show  who  was 
to  put  the  house  into  repair,  or  the  like,  concerning  which  nothing  was  said. 
The  question,  how  far  collateral  matter  may  be  proved  by  parol,  will  be 
considered  hereafter  (q) ;  at  present  it  may  be  observed,  that  to  permit  terms 
to  be  engrafted  by  mere  parol  evidence  upon  a  written  agreement,  would  be 
attended  with  all  the  danger,  laxity  and  inconvenience,  which  the  general 
rule  is  calculated  to  exclude ;  for  an  agreement  might  by  such  additional 
terms  be  as  effectually  altered  as  if  the  very  terms  of  the  agreement  had 
been  changed  by  the  operation  of  parol  evidence. 

Where  an  agreement  specifies  only  the  rent  and  the  term,  but  is  silent 
as  to  repairs,  it  is  obvious  that  such  an  agreement  may  be  as  com- 
pletely varied  by  proof  of  an  additional  stipulation  that  the  landlord 
should  lay  out  a  specific  sum  in  alterations,  as  by  evidence  that  the 
rent  shall  be  diminished,  without  any  stipulation  as  to  repairs.  Cases 
in  which  the  additional  terms  constitute  in  fact  a  new  agreement, 
incorporating  the  former  written  terms  (/•),  or  continuing  the  former  con- 

(Z)  Leslie  v.  De  la  Torre,  cited  12  East,  held,  that  if  a  parol  warranty  or  agreement 

683.     Nuie,  that  the    charter-party  was  to  assign  be  reduced  to  writing,  and  the 

under  seal  assignment  be  afterwards  legally  executed, 

(7n)  P.  C.  in  Kain  v.  Old,  2  B.  &  C.  the  warranty  cannot  be  proved  by  parol 

634.     Note,  that  the  first  agreement  was  .  (P^  ^Z      V'j  ^^"T^''  ^^^  ^If' 

in  writing,  but  void  for  not  reciting  the  ^o  in  Rcch  v.  Jachson,  4  Bro    C.  C.  515 

certificate  of  the  ship's  registry.     And  see  JT^^^f  ^°  agreement  specked  the  rent  and 

,r  T--        .^    .  /->  o.T      /^      7  the  term,  but  was  silent  as  to  taxes,  the 

Meiier  v.  Everett,  4  Camp.  22.     Gardner  r^      ^     e      a  ^  ■  i      •  i 

V.  Gray,  4  Camp.  144.     Po2oell  v.  Ed-  f  «"'■*  ^^^^J    i  '^''^'7^  ^f '     evidence  on 

monds,    12   East,   6.      Hope   v.   AtMns,  the  part  of  the  lessor,  that  previous   o  the 

1    Price    143        Picherina  v    Boicsina  ^^^^'^"^^  "P  of  the   memorandum  it  had 

4  Taunt.'779 ;"  and  Countess  of  mdland'l  J^f  T''^  T"^  understood  by  the  parties 

Case,  supra.    And  tit.  Warranty.  ^J^'^  ^^°t  ''^'  t'^  ^'^  P^^d  clear  of  all 

(n)  Lano  v.  Neale,  2  Starkie's  C.  105.  ^   )  j.^    ,g,    ^g-  ^^^ 

The  previous  contract  there  was  tor  a  ship,  ^■"       "^      '        '        ' 

40  tons  of  iron  kintlage,  &c. ;  the  bill  of  (?•)  "Where  one  written  instrument  refers 

sale  was  of  a  ship,  together  with  all  stores,  to  another,  from  which  it  requires  explana- 

&c.  in  the  usual  form,  and  silent  as  to  kint-  tion,  with  sufficient  certainty,  the  latter  is 

lage  ;  and  held  that  the  vendee  could  not  virtually  incorporated  with  the  former,  and 

recover  for  non-delivery  of  the  kintlage.  may  be  said  to  give  effect  to  it.     But  it  is 

(o)  Per  Ld.  Kenyoii,    in    Rollestvn  v.  a  general  rule  of  law,  that  an  instrument 

Jftftfte?'^,  4  T.  R.  413.     AniX  ace  Drakeford  properly  attested,  in  order  to  incorporate 

V.  Hodges,  1   N.  R.  270 ;   where  it  was  another  instrument  not  attested,  must  de- 
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+  +n  o  cnhstantive  collateral  agreement  («)  ;  those  also,   To  vary, 

be  s^en,  under  a  different  consideration  ^^^^i^l^  the 

4t  nrpsent    assuming  the  particular  instrument  lo   ue   ti 
At  present,  assum    g  i  ^    .     intentions  m  respect  of 

parties  have  agreed  upon  as  ^^^  «^^^"^^^  ^'        .  ^^^^^^  t^^e  parol  evidence, 

ill"-  to  the  conditions,  was  not  permitted  to  pro\e  uid, 

aAhe  sale,  wa.an.ed  the  «.be.  to  -7;"X:;'T,::|A'„ta  S 
.epte,entation  induced  b.,n  to  ^-^  ^^^f^/^J;,";;:!,,  ,,  aat  case, 
V  !  tratT/'sna  e,  dtce  wTr  'admiTsMe,  in  ,vhat  instance  n,ight  not 
*:::;  C  oVlti-n;  superadd  anytenn  to  a  written  ag.ee.ent 
:^  :i/;on'd  be  setting  aside  all  written  contracts  ^^  '-■'«"  S*;,^,!' 
.ff.„t     T„  s„oli  cases  it  is  to  be  presumed  that  the  parties,  in  expressing 

3r:t::;-r:tid-^^i:t=^a=;:^s; 
T.  ite,  the  party  fonnd  '-:-::^f::;f^::^x'^^::'^^'^^ 

Where  a  written  agreement  ior  the  saie  oi  ^uuua  xo  == 
wnere  d  wiiutcu  ttg  +„„„+ tn  rlpHver  them  within  a  reasonable 

of  delivery,  the  law  implies  a  contract  to  deliver  tnem  w 

to  take  them  away  immediately  (a)  ^^  ^^   ^^^^^^.^^ 

Parol  evidence  is  also  inadmissible  for  the  purpose  oi  a  xe   j  b       ^^  ^^^^^  ^^^ 

operation  of  an  instrument,  by  evidence  of  an  intenUon  to  that  effect,  which  ^^^^ 
"1  tion  01  an 

■e   ♦„+:««  nf  what      289.     But  where,  previous  to  the  sale  of  a   instrument, 
scribe  it  90  as  to  be  a  nianifestation  of  what       f»-^-    ^^  ^  >"       ^i^^  ti^^  purchaser 

the  paper  is  which  is  lueant  to  be  meorpo-      leasehold  e^^^^^    ^  l„aemuify  him 

rateS,  in  such  a  way  tl-t  th^^Cour  can  b         P  --?,f  ^^^.^..^^s  entered  into  by  the 
under  no  mistake.      Per   Ld    IMUon,  b         ^         .^^  performance  was  decreed 

Smart  v.  Prvjean,  6  Ves.  obo.  altliou-h  the  terms  of  the  sale  were  silent 

(^)   r;\'?L'."c' A'  ^n"   1  M:      a   tTsuchtdemnity.  Pe,nber..3Iatkers, 

1  k  Wms.  114 ,  2  Vera.  G48 ;  and  supra,  ^4^,jnd  ^Y^';«^^';J;.  107G.     But  where 

7^7v  ^  ^      ,ofi  a  lease  dated   Lady-day  1783,  purported 

(M)In/m,  786.  ^^  commence    on    Lady-day    Zas^   past, 

{x)  Infra,l^l.  loppct  fi   And  evidence  was  admitted  to  show  that  the 

Tp™.;,  cl.cd6Y«s.330;M.r«v  X,.       -'^^-^vtL  ;/"««.  3  Camp.  426. 


762 


PAROL  evidence: — I. 


Intention 
to  alter  the 
legal  ope- 
ration of 
an  instru- 
ment. 


To  extend 
or  limit, 
Sec. 


Intention  of 
a  testator 
to  vary  the 
terms  of  a 
will. 


is  not  expressed  in  the  instrument  (ft).  Thus  the  defendant  cannot  be 
admitted  to  prove  that  at  the  time  of  making  a  promissory  note  it  was 
agreed,  that  when  the  note  became  due  payment  should  not  be  demanded, 
but  that  the  note  should  be  renewed  (c). 

So  also  parol  evidence  is  inadmissible  to  show  that  a  bond,  purporting  to 
be  absolute,  was  intended  merely  as  an  indemnit}^,  and  that  the  plaintiff  has 
not  been  damnified  (c?)  ;  or  to  show  that  the  directions  of  a  will  were  in- 
tended to  operate  in  satisfaction  of  a  bond  (e) ;  or  that  a  bond  given  by  the 
husband  before  marriage,  conditioned  to  secure  400 1,  to  the  wife,  in  case 
she  survived  the  husband,  was  given  in  lieu  of  dower  (_/). 

Where  a  man  gave  a  bond  that  his  executors  should,  within  six  months 
after  his  death,  pay  5,000  I.  to  trustees,  in  trust,  to  apply  the  interest  to  the 
maintenance  of  his  natural  son  till  he  should  attain  the  age  of  twenty-one, 
and  then  to  pay  him  the  principal,  but  in  case  he  should  die  before  the 
father,  or  under  the  age  of  twenty-one,  then  in  trust  over ;  and  by  his  will 
directed  his  trustees  to  lay  out  15,000  Z.  in  trust,  to  pay  200  I.  a  year  to  his 
said  son  till  twentj^-five,  and  then  to  pay  him  the  principal,  with  remainder 
over  if  he  died  before  that  age,  the  Chancellor  refused  to  admit  parol  evi- 
dence of  declarations  alleged  to  have  been  made  by  the  testator,  for  the 
purpose  of  explaining  the  will,  and  showing  it  to  ])e  in  satisfaction  of  the 
bond  {g). 

Where  a  man  conveyed  his  estate  to  certain  uses,  reserving  to  himself 
the  power  of  changing  or  revoking  them,  and  afterwards  conveyed  it  to 
trustees,  in  trust,  to  pay  his  debts,  and  then  in  trust  to  re-convey,  it  was 
held  that  a  proof  of  a  declaration  by  one  of  the  trustees  under  the  latter 
deed,  that  the  party  did  not  intend  to  revoke  the  former  by  the  latter,  was 
inadmissible  {h). 

Parol  evidence  of  the  intention  of  the  testator  is  in  no  case  admissible  to 
contradict  the  express  terms  of  a  will  {i). 


(b)  In  equity,  however,  it  seems  tliat 
parol  evidence  is  admissible  to  show  that 
the  testator  intended  that  specific  legacies 
should  be  paid  out  of  particular  funds 
{Cliffy.  Gibbons,  Ld.  Raym.  1524).  But 
not  to  show  that  a  testator  intended  to 
exempt  his  personal  estate  from  debts. 
See  Beeves  v.  Neicenhavi,  2  Ridg.  21.  35. 
44. 

(r)  Hoare  v.  Graham,  3  Camp.  57. 
Hogg  v.  Snaith,  1  Taunt.  347.  Supra, 
241,  242. 

{d)  Mease  v.  Mease,  Cowp.  47, 

{e)  Jeacock  v.  Falkener,  1  Bro.  C.  C. 
295. 

{f)  F'lnncy  v.  Finney,  1  Wils.  34.  But 
where  a  man  who  had  agreed  to  settle 
100  Z.  a  year  on  his  intended  wife,  finding 
himself  ill,  made  his  will,  and  afterwards 
left  her  100  Z.  a  year,  and  recovering,  mar- 
ried her,  Clarke,  B.  held,  that  evidence 
■was  admissilile  to  show  that  he  intended 
her  one  of  the  annuities  only.  Mascall  v. 
Mascnll,  1  Ves.  323. 

{g)  Jeacock  v.  Falhener,  1  Bro.  C.  C. 
295. 

{h)  By  Reynolds,  B.  and  by  the  Chan- 
cellor and  Master  of  the  Rolls.  Fitzgerald 
V.  Fancomb,  Fitz.  207. 


(i)  A  testator  having  copyhold  estates 
in  North  C.  and  South  C  ,  devises  to  his 
wife  all  his  wines,  &c.,  in  addition  to  the 
settlement  made  her  on  his  copyhold  estate ; 
to  his  niece  M.  the  rents  and  profits  of  his 
new  inclosed  freehold  cow-pasture  close  in 
North  C.  during  the  life  of  his  wife  ;  and 
after  the  decease  of  his  wife,  to  two 
nephews,  his  furniture,  kc.  and  all  his 
copyhold  estates  in  North  C.  and  South  C. 
It  was  held,  that  as  tliere  was  no  ambiguity 
on  the  face  of  the  will,  or  in  the  applica- 
tion of  it,  the  testator  having  copyhold 
estates  in  North  C.  and  South  C.  which 
answered  the  description,  extrinsic  evi- 
dence was  not  admissible  to  show  that  the 
description  in  the  settlement  included  a 
freehold  close,  which  was  mistakenly  enu- 
merated there  as  copyhold;  and  that  by 
all  liis  copyhold  estates  in  North  C.  and 
South  C,  this  freehold  passed,  although 
the  settlement  was  referred  to  in  the  will ; 
and  that  other  documents  not  referred 
to  were  inadmissible  for  that  purpose. 
Doe  A.  Broicn  v.  Brown,  11  East,  441.  A 
testator  gave  one  of  his  debtors  certain 
messuages,  and  after  other  legacies  and 
devises  gave  all  the  rest  of  his  estate,  not 
thcreljy  devised,  to  his  executors,  or  such 
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Where  a  legacy  .vas  given  to  A.  B     and  in  case  of  his  ^^^^^^^^^J^'^^  ItS/ 
and  the  wife  after  his  death  received  the  legacy,  and  the  question  at  law  was,   ^^  ^^^^  ^,^^ 
whether  she  received  the  legacy  in  her  own  right,  or  as  her  husband  s  repre-  terms  of  a 
Tentative  i   was  held  that  evidence  was  inadmissible  to  prove  that    he  tes-  wdl. 
lator  wh  n  he  was  in  ctremis  had  declared  his  intention  to  be,  that    he 
hnsbard  should  have  the  interest  only  during  the  life  of  the  wife,  and  that 
if  she  survived  him  she  should  have  the  principal  (A).  _ 

Wherealtherbyhis  will  madehisthreebrothers,  who  werep^^ 
to  Ithe;:ith  a  clergyman,  guardians  of  his  children,  in  general  terins  K.ng, 
Chancellor  on  a  bill  filed  by  the  three  against  the  clergyman,  to  have  the 
Srf  delivered  up  to  the'm,  rejected  P-l  evidence  of  irections^^^^^^^^^^^ 
to  have  been  -iven  by  the  testator,  that  the  children  should  be  educated  as 
;:esbyterLns  and  h'e  said,  that  as  that  was  not  -p-d  in  the  w^^^^^^^^^^ 
evidence  was  no  more  admissible  in  the  case  of  a  devise  of  a  guardianship 
than  in  the  case  of  a  devise  of  land  (Z).  T,„rnose  of 

Oral  declarations  of  the  testator  cannot  be  received  for  the  purpose  ot 
explafn  t  hTs   ntention  (..),  even  where  it  is  apparently  ambiguous  on  the 
a?e  of  thrwill.    Where  \he  testator,  after  mentioning  ^^-^-^^--Vn. 
his  will,  afterwards  gave  a  particular  estate  to  7..r  for  life,  the  Lord  Chan 
cellor  refused  to  receive  parol  evidence  to  show  which  was  meant  (n) 

So  such  extrinsic  evidence  is  inadmissible  to  alter  tlie  legal  construcUon  of 
wwls,  or  to  effect  a  legal  presumption  arising  ^^^^ ^^^ ^^^^^^^^X,, 

Wh;re  a  legacy  was  ^j- ^  f^^^^^^^ 
that  evidence  was  not  admissible  to  snow  uic 
legacy  should  be  transmissible  (;,).  ^.^  1^^       ^^ 

Where  a  devise  was  to  *<■ -^;4*^^Xo:id'no.  aliene,  discontinne,  &c. ; 
condition  that  he,  a^^' "  7.°' *™;*e  ,0  show  the  i,4»«™  of  the  devi- 
T)arol  evidence  was  held  to  be  inaanub&iuic    yj  ,  i  •    i    •     /  \ 

to  pass  the  reversion  and  remainder  m  lee  ot  certa 

of^ll  lands,  tenements  ^^^  ^^f — ^^^^^^^^  years,  and 

An  estate  was  devised  m  '^^^^^^^^^l^^^  ^^  within  that  time,  in  trust 
if  the  heiress  of  the  devisor  ^^f^^^'^ZL.n  strict  settlement;  and  if 
for  her,  for  life,  with  remainder  ^o  h^J  ^^^  ^/^  ^  ^^^  ^,„i  did  not 
the  marriage  should  not  happen,  m  trust  tor  i.oru  ^  , 

A      o/i»  tiiat      pvnress  words  of  the  will.     Broionv.Sel- 
lS:.r/SseSu.Til  "itjS      Xca.je.p.  Ta.C,  .40.  ,  Bac.  A. 

Si  -r\^.tpSf ?".;ff  •£  l&rr ■iXTp'wis^'k 

debtor  ofFered  parol  evidence  to  show  tliat  ^  \  ^/^'^^^'^e. 

the  testator  meant  that  the  debt  should  be  ^"/Jf.  Vernon  624. 

extinguished,  and  that  he  gave  the  attorn  y  gO  2  Ve™on,  b-*               ^  ^^^^  258. 

^vho  drew  the  will  instructions  to  release  it  J^shirey  Pearce,  2  Ves.  216. 

but  that  the  attorney,  and  a counse  who  e  Ha>npsfnrey  ^          , 

opinion  was  taken,  were  of  opmion  that  the  (o)  Per  Ld.  Talbot,  -  liro,  ^ 

debt  would  be  released  by  implication.    But  ^^^  Maybank  v.  Brookes,  Uro.  «..  ^. 

Lord  Talbot  said  that  the  cases  went  no  g^^ 

furtlier  than  to  let  in  parol  evidence  to  rebut  Cheney's  Case,  5  Co.  68.    3  Bro.  C. 

an  equity  or  resulting  trust  j  but  as  the  re-  W^_ 

'^SS-n  t>rE  T^ZS^^      ^3-^  «=^cor...  .0  Vemon,  H  was 
of  by  the  will,  tlie  evidence  contradicted  the      compiomi.ea. 
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take  place ;  and  it  wae  held  that  parol  evidence  was  inadmissible  of  a  decla- 
ration by  the  testator  that  Lord  G.'b  refusal  should  not  disinherit  his  heir- 
at-law  (s). 

Upon  a  question  of  legal  construction  upon  the  terms  of  a  will,  whether 
the  devisor  gave  an  estate  for  life,  or  an  estate  in  fee.  Lord  Holt  was  of 
opinion  that  the  intention  of  the  devisor  must  be  collected,  not  from  colla- 
teral matters,  but  from  the  will  itself ;  but  the  other  Judges  were  against  him, 
and  their  opinion  was  confirmed  in  the  Exchequer  Chamber  (t).  And  in 
some  oliier  instances  the  Courts  have  taken  into  consideration  the  state  and 
circumstances  of  the  family,  in  order  to  enable  them  the  better  to  construe 
the  testator's  real  intention  as  to  the  personal  estate  (u). 

Where,  however,  extrinsic  evidence  is  allowed  to  operate  so  far  as  to  give 
to  the  terms  of  a  will  a  different  construction  from  that  which  the  terms 
abstractedly  imply,  the  rule  seems  to  be  carried  farther  than  is  warranted  by 
principle  or  analogy  (x). 

Where  evidence  was  offered  of  the  value  of  an  estate  charged  with  sums 
of  money  payable  to  the  sisters  of  the  devisee,  as  an  argument  in  favour  of 
a  piirticular  construction,  the  Court  of  King's  Bench  held  that  it  was  nuga- 
tory and  inadmissible  as  matter  of  proof,  although  it  might  have  been  of 
great  weight  had  the  Court  been  called  upon  to  make  a  will  for  the  tes- 
tator (y). 


(s)  Bertie  v.  Falkland,  Salk.  231 ;  Vem. 
333. 

(t)  Cole  v.  Raiclinson,  Salk.  234.  See 
Boe  V.  Fyldes,  Cov/Tp.  833.  Doe  v.  Bring, 
2  M.  &  S.  455.  Bootle  v.  Blundell,  1 
Merivale,  31G.  Richardson  v.  Edmonds, 
7  T.  R.  640.  Standen  v.  Standen,  2  Ves. 
jun.  593,  Vin.  Ab.  tit.  Bevise,  Y.  2,  pi.  10. 
Pejyper  ^  Ux  v.  Winyeve,  Bac.  Ab.  tit. 
Wills,  367,  6th  edit. 

(m)  See  the  cases  cited  in  the  preceding 
note ;  and  see  Baldwin  v.  Karver,  Cowp. 
312;  where  Lord  Mansfield  observed,  that 
all  cases  upon  the  construction  of  wills  de- 
pend upon  the  particular  penning  of  the 
wills  themselves,  and  the  state  of  the  fami- 
lies to  which  they  relate ;  and  in  the  case  of 
Jones  v.  Morgan,  (cited  in  Lytton  v. 
Lytton,  4  Bro.  Ch.  1,)  the  same  learned 
Judge  observed,  that  to  construe  a  wUl  the 
intent  is  to  be  taken  from  the  whole  will 
together,  applied  to  the  subject-matter  to 
which  the  will  relates.  Sir  D.  Evans,  2 
Pothier,  212,  remarks  also,  that  Lord 
Loughborough,  in  quoting  the  opinion  of 
Lord  Mansfield,  took  notice  of  different 
cases  in  which  certain  words  were  held  to 
apply  to  a  failure  of  issue  at  a  certain  period, 
although  taking  the  words  strictly,  and  con- 
struing them  without  considering  the  cir- 
cumstances, would  have  imported  a  general 
failure  of  issue.  (Vide  Lytton  v.  Lytton, 
4  Bro.  Ch.  1.)  In  the  case  of  3f asters  v. 
Masta-s,  (1  P.  W.  420,)  the  testator,  after 
bequeathing  a  legacy  to  two  particular  hos- 
pitals in  Canterbury,  by  his  codicil  be- 
queathed another  sum  "  to  all  and  every 
the  hospitals"  As  the  testator  had  by  his 
will  taken  notice  of  two  Iiospitals  in  Can- 
terbury, and  as  it  appeared  in  evidence  that 


he  lived  there,  it  was  held,  that  the  intention 
sufficiently  appeared  to  apply  the  latter 
bequest  to  the  hospitals  in  Canterbury. 
And  see  the  distinction  taken  by  Lord  Thur- 
low  iu  Jeacock  v.  Falkener,  1  Bro.  C.  C. 
296. 

(.X-)  See  Lord  Hardwicke's  observations 
in  BlinJihorne  v.  Feast,  2  Ves.  28.  Strode 
v.  Russell,  2  Vem.  624.  Castleton  v. 
Turner,  3  Atk.  258.  Petit  v.  Smith,  1 
P.  Wms.  9.  Broicn  v.  Langley,  2  Barn. 
118.  Broicn  v.  Selwin,  C.  Temp.  Talbot, 
240.  Jeacock  v.  Falkener,  1  Bro.  C.  C. 
296.  The  doctrine  once  prevailed  that  a 
Court  might  receive  evidence  which  was 
inadmissible  before  a  jury;  that,  however, 
has  since  been  denied,  per  Buller,  J.  2  H. 
B.  522. 

{y)  Boev.  Fyldes,Cowp.8Z3.  In  Gates 
V.  Brydon,  3  Burr.  1895,  Ld.  Mansfield 
went  into  an  inquiry  as  to  value,  in  order 
to  found  an  argument  upon  the  result,  as  to 
the  construction  of  a  will,  and  in  order  to 
show  that  property  of  such  small  value  could 
not  be  intended  to  be  the  subject  of  particu- 
lar limitations;  but  the  same  learned  Judge 
seems  to  have  been  of  a  different  opinion 
in  the  case  of  Boe  v.  Fyldes,  just  cited, 
where  he  concurred  with  the  other  Judges; 
and  in  Goodtitle  v.  Edmonds,  7  T.  R.  635, 
Ld.  Kenyon  intimated  that  the  case  of  Oates 
V.  Brydon  had  not  been  satisfactory  to  the 
profession,  and  that  he  believed  that  Lord 
Mansfield  had  afterwards  doubted  whether 
he  iiad  proceeded  upon  substantial  grounds. 
In  the  case  of  Bengough  v.  Walker,  (15 
Ves.  514,)  the  Master  of  the  Rolls  said, 
"  You  cannot  refer  to  extrinsic  evidence  to 
construe  a  will,  but  you  may  to  shov,-  with 
reference  to  what  a  will  was  made." 
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In  the  late  case  of  Doc  d.  Oxendon  v.  Sir  A.  CUcn,ster  (^),  it  was  observed  'Vo^y^^^ 
bv  Sir  V   Gibbs,  that  courts  of  law  had  been  jealous  of  extrinsic  evidence   ^^^^^^ 
for  the  purpose  of  explaining  the  intention  of  a  testator;  and  that  he  knew  ^c. 
of  one  case  only  in  which  it  is  permitted,  that  is,  where  an  ambiguity  is 
introduced  bv  extrinsic  circumstances.  '  _ 

The  objection  does  not  apply  where  evidence  is  offered  not  for  the  purpose  Adin.sj^  e 
of  contradicting  or  varying  the  effect  of  a  written  instrument  of  admit  ed  t^^^Kp.ove, 
authority,  but  where  on  the  contrary  it  is  offered  in  order  to  d>.sprove  the 
legal  existence,  or  rebut  the  operation  of  the  instrument.  To  do  hi*,  is  not 
to  substitute  mere  oral  testimony  for  written  evidence,  the  weaker  for  the 
stron-er,  but  to  show  that  the  written  ought  to  have  no  operation  whatso- 
ever •"  an  obiect  which  must  usually  be  accomplished  by  oral  evidence        _ 

As  a  written  instrument  in  general  derives  its  authenticity  from  the  aid   Fraud, 
of  external  evidence,  it  may  in  like  manner  be  defeated.     Thus  a  written 
instrument  may  be  impeached  by  extrinsic  evidence,  on  the  ground  of  fraud, 
even  in  the  case  of  a  record  (a).  _       ,     .    .,  i     x 

So  also  in  the  case  of  a  private  agreement  oral  evidence  is  admissible  to 
prove  a  fraudulent  omission  {b).    Where  there  was  an  agreement  for  a  lease, 
evidence  was  admitted  of  a  parol  agreement  that  the  rent  should  be  clear 
of  all  taxes,  but  that  the  plaintiff  reduced  the  agreement  to  writing  with- 
out mentioning  that  point,  and  that  the  defendant  could  not  read  (c).     In 
order  to  impeach  a  will,  and  to  show  that  it  had  been  fraudulently  submitted 
to  a  testator  for  his  signature,  parol  evidence  was  admitted,  that  at  the  time 
of  signing  the  will  he  asked  whether  the  contents  were  the  same  with  those 
of  a  former  will,  and  that  he  was  answered  in  the  affirmative  {d).    So  it  may 
be  shown  that  one  will  was  substituted  for  another  (e).     So  in  general  it 
may  be  shown  that  fraud  and  imposition  were  practised  upon  a  party  to  an 
instrument,  by  a  fraudulent  omission,  or  misrepresentation  of  the  contents, 
especially  if  the  party  were  illiterate  (/). 

And  it  is  a  general  principle  of  law,  that  where  a  statute  makes  a  deed 
Toid  as  for  a  charitable  or  superstitious  use,  or  where  it  is  void  at  common 
law  'as  being  contra  bonos  mores,  the  proof  of  invalidity  may  be  collected 
Dot 'only  from  the  instrument  itself,  but  from  circumstances  which,  though 
they  do  not  appear  on  the  face  of  the  deed,  may  be  taken  into  considera- 
tion (g).  .  ,  J.  •  2. 
A<'-ain  in  the  case  of  all  covenants  to  stand  seised  to  uses,  a  party  is  at 
liberty  to  prove  other  considerations  than  those  mentioned  in  the  deed  {h). 
In  the  case  oi  Fihner  v.  Gott{i),  where  the  considerations  mentioned  in 

(z)  4  Dow.  65;  infra,  774.  draws  the  mortgage  deed  and  omits  the 

S  B  N  P   173.     Paxton  v.  Popham,  covenant  for  redemption.     So  where  there 

q  East   In     'me  v.  Allen,  8  T.  R.  147.  were  to  be  two  mortgage  deeds,  an  absolute 

BTMattiruilen,  2  T.  R.  12.    Supra,  tit.  one  and  a  defeasance,  it  was  held  that  the 

FrIud    and  se^-^t'it.  Fokgery.    But  such  mortgagor  might  prove  an  agreement  to 

evidence' is  not  admissible  to  defeat  a  record  execute  the  latter.     Ihid-  ,   „.  „      , 

Tylrowing  Erasure,  &e.;  as  thatarasure  (,)  Per  Holroyd,  J    m  I>..^h  W^W 

WIS  made  in  a  precept  since  it  was  issued.  v.  Haiethorn,  2  B.  &  A.  9b.  And  tneretore 

mcZn^  FhLl,^mv.  2267  ;  and  tit.  a  lease  to  trustees  may  be  avoided  by  a 

Ttt^pTf  J;  Vo    II  subsequent  declaration  of  trust  by  some  of 

(°ri«/-^^  Jrn L'i'v.  Child,  1  Bro.  C.  C.  the  trustees.  2  B.  &  A  96    See  as  to  super- 

92     3  Atk  389  stitious  uses,  1  Ed.  6,   Carey  m.  Abbott, 

(c)  Jones    v.  Statham,    3    Atk.    388.  7  Ves  490.  ^  T  R  475 

Note  the  agreement  was  executory.  {h)  Per  Ld.  Kenyon,  3  T.  R- 47&. 

"""(^i  %:! Small  V.  Allen,  8  T.V  147.  (^^ited  by  Ld^  Kenyon  in  J.  v.  Scam- 

)J  jbid.  monden,  3  T.  R.  474  ;  7  Bro.  f  .o.  /u. 
(/)  3  Atk.  389.    As  where  a  mortgagee 
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the  deed  were  10,000  Z.,  and  natural  love  and  affection,  the  lords  commis- 
sioners of  the  great  seal  directed  an  issue  to  try  whether  natural  love  and 
affection  formed  any  part  of  the  consideration,  the  estates  being  worth 
30,000  Z.  On  appeal  to  the  House  of  Lords,  it  was  held  that  the  commis- 
sioners had  done  right ;  and  the  jury  finding  that  natural  love  and  affection 
formed  no  part  of  the  consideration,  the  deed  was  afterwards  set  aside  by 
the  Lord  Chancellor. 

Although  a  party,  in  order  to  prove  fraud,  may  adduce  extrinsic  evidence 
to  show  the  inadequacy  of  the  consideration  when  compared  with  the  value 
of  the  estate,  the  party  who  claims  under  the  deed  cannot  be  admitted  to 
show  a  consideration  in  support  of  it,  different  from  that  which  is  expressed. 
Upon  a  bill  to  set  aside  a  conveyance  of  an  estate  of  inheritance  worth 
AOL  a  year,  conveyed  to  the  defendant  by  an  infirm  old  man  of  the  age  of 
seventy-two,  in  consideration  of  an  annuity  of  20 1.,  it  was  held,  that  the 
defendant  was  not  at  liberty  to  show  blood  and  kindred  to  have  been  the 
real  consideration  of  the  conveyance,  and  to  prove  that  the  grantor  had 
often  declared  that  he  had  rather  that  his  kinsman  (one  of  the  defendants) 
should  have  the  estate  for  this  annuity  than  any  other  person  for  a  valuable 
consideration  (J). 

In  cases  also  where  the  public  have  an  interest  in  the  real  nature  of  a 
transaction  between  two  parties,  they  are  not  bound  by  the  representation 
made  in  the  private  agreement,  but  may  impeach  it  pro  tanto,  as  to  any 
misrepresentation ;  for  this  misrepresentation  may  properly  be  considered 
as  a  species  of  fraud  upon  the  public.  Thus,  although  the  private  deed  of 
conveyance  of  an  estate  expressed  28  I.  to  be  the  purchase-money,  it  was 
held,  that  as  between  two  contending  parishes,  it  was  competent  to  one  of 
them  (k)  to  show  that  the  real  consideration  was  80  Z.,  in  order  to  establish 
a  settlement  under  the  statute  (Z).  And,  in  general,  extrinsic  evidence  is 
admissible  for  the  purpose  of  avoiding  a  particular  instrument,  on  the 
ground  of  a  fraud  attempted  to  be  practised  on  the  revenue  ;  as  by  proof 
that  under  the  particular  circumstances  the  instrument  ought  to  have  been 
differently  stamped  (in). 

Parol  evidence  is  also,  in  general,  admissible  for  the  purpose  of  showing 
that  an  instrument  is  void  on  the  ground  of  some  illegality  committed  by 
the  parties  ;  as  that  it  is  void  for  usury,  or  because  it  is  given  to  secure  a 
gaming  debt,  or  founded  upon  some  illegal  consideration  (n).  And,  in 
o-eneral,  where  a  statute  avoids  an  instrument  which  does  not  fully  state 
the  consideration  on  which  it  is  founded,  extrinsic  evidence  is  admissible  to 
show  that  the  directions  of  the  statute  have  not  been  complied  with. 

Oral  evidence  is  also  admissible  for  the  purpose  of  correcting  a  mis- 
take (o);  a  practice  more  frequent  in  courts  of  equity  than  of  common 
law  (p).    In  such  cases,  especially  where  recourse  is  had  to  equity  for  relief, 


(j)  Clarkson  v.  Hanway  §•  al.,  2  P.  W. 
203. 

{h)  R.  v.  Scammonden,  3  T.  R.  474;  see 
also  B.  V.  Lalndon,  8  T.  R.  379.  R.  v. 
Mattingley,  2  T.  R.  12;  and  infra,  791. 

(Z)  9  Geo.  1,  c.  7,  s.  5. 

(m)  Supra,  254,  and  infra,  tit.  Stamp. 

(?i.)  An  agreement,  varj'iiig  from  the 
condition  of  the  bond,  may  be  pleaded,  to 
show  that  the  bond  was  founded  on  an 
illegal  agreement.    GreviUe  v.  A  tklns,  9  B. 


&C.  462.  Supra,\Q\,M5.  So  that  it  has 
been  obtained  by  duress,  765. 

(o)  A  contract,  apparently  usurious,  may 
be  shown  to  be  legal  by  evidence  of  a  cle- 
rical error.  Ajion.  1  Freem.  253.  Booth 
V.  Cooke,  ib.  264. 

(p)  The  usual,  and  certainly  the  safer 
course,  in  case  of  a  mistake,  is  to  apply  to 
a  court  of  equity  for  relief,  in  the  first  in- 
stance ;  but  a  party  is  not  obliged  to  resort 
to  equity  for  relief;  and  there  seems  to  be 
no  reason  why  such  evidence  should  not  be 
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the  extrinsic  evidence  is  not  ofFered  to  contradict  a  valid  existing  instni-  To  show 
ment;  but  to  show,  that  from  accident  or  negligence  the  instrument  in  mistaic. 
question  has  never  been  constituted  the  actual  depository  of  the  intention 
and  meaning  of  the  parties. 

Where  parties  covenanted  to  convey  an  estate,  in  trust,  to  raise  30,000 1. 
to  pay  off  debts  and  incumbrances,  with  remainder  over,  parol  evidence 
was  admitted  to  show  that  it  was  the  concurrent  intention  of  all  the  parties 
to  raise  that  sum  in  addition  to  the  sum  of  24,000 Z.,  with  which  the  estate 
was  encumbered  (q). 

In  cases  also  of  marriage  settlements,  where  mistakes  have  been  com- 
mitted, and,  in  consequence,  the  deeds  have  varied  from  the  instructions 
of  the  parties,  they  have  been  rectified  by  a  court  of  equity  (r).  The  same 
has  also  been  done  in  instances  of  mercantile  and  other  contracts  (s).  Where 
two  persons  entrust  a  third  to  draw  up  minutes  of  their  intention,  a  mis- 
take of  his  maij,  it  has  been  held,  be  relieved  against  (t).  Cases  of  this 
nature  are  nearly  of  kin  to  those  of  fraud  ;  it  is,  in  point  of  conscience  and 
equity,  an  actual  fraud  to  claim  an  undue  benefit  and  advantage  from  a 
mere  mistake,  contrary  to  the  real  intention  of  the  contracting  parties. 

Where  a  party  at  the  time  of  executing  a  deed  pointed  out  a  mistake, 
which  the  other  agreed  to  rectify,  but  afterwards  refused  to  do  so,  parol  evi- 
dence of  the  fact  was  held  to  be  admissible,  on  the  ground  of  fraud  (u). 

Such  evidence  ought  not,  for  obvious  reasons,  to  be  allowed  to  prevail, 
unless  it  amount  to  the  strongest  possible  proof  (x).  The  most  satisfact9ry 
evidence  for  this  purpose  consists  of  the  written  materials  and  instructions 
which  were  intended  by  the  parties  to  be  the  basis  and  ground-plan  for  the 
construction  of  the  intended  instrument  (y). 

Where  a  mistake  was  alleged  to  have  been  made  in  a  settlement  by  an 
attorney's  clerk,  the  Court  would  not  allow  it  to  be  corrected  by  the  mere 
testimony  of  the  attorney  himself,  who  had  received  oral  instructions  for 
the  preparation  of  the  deeds  ;  nothing  appearing  in  the  hand-writing  of  the 
parties  to  show  that  a  mistake  had  been  committed  (z). 

In  general,  where  a  written  document  is  given  in  evidence  as  containing 

received  by  way  of  defence  in  a  court  of  principal  evidence  consisting  in  the  depo- 

law.  sition   of  an  agent  of  the  company,  who 

(q)  Shelburne  v.  Inchiquln,  1   Bro.  C.  had  transacted  business  for  them,  the  Court 

C.  338.     The  evidence,  however,  proved  to  held  that  it  was  not  sufficiently  certain  to 

be  insufficient,  and  no  more  than  30,000 1.  be  rehed  on.    Ld.  Hardwiclce,  C.  J.,  in  that 

was  ordered  to  be  raised.     The  decree  vvas  case  observed,  that  the  Court  of  Chancery 

affirmed  in  the  House  of  Lords.     See  also  had  jurisdiction   to   relieve  against   plain 

Bake?-  V.  Paine,  1  Ves.  457.     Towers  v.  mistakes  in  contracts  in  writing,  as  well  as 

Moore,  2  Vern.  98.  against  fraud ;  so  that  if  reduced  into  writ- 

(r)  Bnrstow  v.  Kilv'mgton,  9  Ves.  59.  ing,  contrary  to  the  intention  of  the  parties, 

Bandfd  v.  Randal,  2  P.  W.  469.  that,  on  proper  })roof,  would  be  rectified. 

(.)  See  Henkle  v.  Boyal  Exchanqe  As-  ^d.  Eldon    C     in  a  subsequent  case    ob- 

3^a■ance   Camp.  1  Ves.  317.     Thomas  v.  ^^^^jef  on   he  looseness  of  this  expression, 

Fraser,   3   Ves.  jun.  399;    ]0  Ves.   227.  ^f  ^^  left  it  to  ^very  Judge  to  say,      whe- 

And  see  1  Atk.  545.     Baker  ..Paine,  1  ther  the  proof  was  that  ;.ro;,er^roo/ which 

Ves.  456.  °"S^*  *°  satisfy  him. 

{t)  1  Bro.  C.  C.  350.  {y)  Baker  v.  Paine,  1  Ves.  457. 

(m)  Per  Ld.  Talbot,  1   Bro.  C.  C.   64.  (;.)  Hardwood  v.  Wallis,  cited  2  Ves. 

South  Sea  Co.  v.  OUtfe,  2  Ves.  374.    Pit-  195.     Hence  it  seems  that  the  Court,  m 

cairne  v.  Ogbourne,  Ibid.  such  cases,  will  not  rely  on  mere  parol  evi- 

{x)  Per  Ld.   Hardwicke,  in  Henkle  v.  dence  alone.     And  see  the  dictum  of  Sir 

The  Royal  Exchange  Assurance  Co.,  1  Thomas  Clarke  to  that  effect,  1   Dicken- 

Ves.  318.     In  that  case,  upon  a  bill  to  rec-  son,  295.     And  see  Shenjold  v.  Boone,  13 

tify  a  mistake  ui  a  policy  of  msurance,  the  Ves.  373.  376. 
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an  admission  Ij  the  adversary,  parol  evidence  is  admissible  to  explain  it,  or 
to  show  that  it  originated  in  mistake  (a). 

The  principle  on  which  evidence  is  received  to  explain  mistakes  in  mat- 
ters of  contract  between  private  persons,  does  not  extend  to  the  admission 
of  evidence  to  show  that  a  mistake  or  alteration  has  been  made  in  records  : 
those  memorials  having  been  made  and  kept  under  the  immediate  authority 
of  the  law,  and  by  officers  in  whom  confidence  is  for  that  purpose  reposed, 
it  is  to  be  concluded  that  they  have  been  correctly  made,  and  faithfully  pre- 
served (&).  But  such  evidence  is  admissible  to  show  a  mistake  in  a  memo- 
rial not  of  record  ;  as  a  court-roll  (c). 

Such  extrinsic  evidence  is  also  admissible  for  the  purpose  of  proving 
fraud.  Thus,  although  a  buyer  of  goods  under  a  written  contract  cannot 
show  a  previous  parol  contract  for  the  purpose  of  varying  the  terms  of  the 
written  one,  he  may  show  by  extrinsic  evidence  that  the  seller,  by  some 
fraud,  prevented  him  from  discovering  a  defect  which  he  knew  to  exist  {d). 

It  is  obvious  that  the  general  exclusive  principle  is  also  inapplicable  in 
all  cases  where  the  party  admits  that  the  deed  or  other  instrument  did  once 
legally  exist  as  such,  but  offers  extrinsic  proof  to  show  that  it  has  been  dis- 
charged by  some  subsequent  instrument  or  agreement  (e),  or  by  the  receiv- 
ing payment  or  satisfaction  (f). 

II.  In  the  next  place,  extrinsic  parol  evidence  is  admissible  generally  to 
give  effect  to  a  written  instrument,  by  establishing  its  authenticity,  applying 
it  to  its  proper  subject-matter,  and  also,  as  ancillary  to  the  latter  object,  for 
the  purpose,  in  some  instances,  of  explaining  expressions  capable  of  convey- 
ing a  definite  meaning  by  virtue  of  that  explanation,  and  of  annexing  cus- 
tomary incidents  ;  and  also,  in  other  instances,  for  the  purpose  of  removing 
prestimptions  arising  from  extrinsic  facts  which  would  otherwise  obstruct 
such  application. 

Whenever  an  instrument  is  not  proved  by  mere  production,  it  must  neces- 
sarily derive  its  credit  and  authenticity  from  extrinsic  evidence  (g). 

In  the  next  place,  it  is  always  necessarily  a  matter  of  extrinsic  evidence 
to  apply  the  terms  of  an  instrument  to  a  particular  subject-matter,  the  exist- 
ence of  which  is  also  matter  of  proof.  A  difficulty  in  this  case  occurs, 
where,  although  the  terms  of  the  instrument  be  sufficiently  definite  and  dis- 
tinct, the  objects  to  which  it  is  to  be  applied  are  not  equally  so,  and  where 
it  is  doubtful  whether  the  description  applies  at  all  to  the  particular  object 
pointed  out  by  the  evidence,  or  whether  it  be  not  equally  applicable  to 
several  distinct  objects. 

The  general  rule  has  already  been  adverted  to,  that  a  latejit  ambiguity 
(that  is,  an  ambiguity  arising  from  extrinsic  evidence)  may  be  removed  by 


(a)  Holsten  v.  Jumpson,  4  Esp.  C.  189; 
and  see  1  T.  R.  182. 

(b)  Bced  V.  Jackson,  1  East,  355.  In 
Hall  V.  Wiggett,  2  Vern.  647,  an  entry  in 
the  steward's  book,  and  parol  proof  by  the 
foreman  of  the  jury  of  copyliolders,  was  ad- 
mitted to  show  that  a  feme  covert  had  sur- 
rendered the  whole  of  lier  copyhold  estate, 
altliough  the  surrender  on  the  roll,  and  ad- 
mission, were  but  of  a  moiety.  And  see 
Towers  v.  Moore,  2  Vern.  98.  Amend- 
ments in  records  are,  in  numerous  instances, 
made  by  tlie  Courts  themselves,  on  proper 
application. 


(c)  1  Leon.  289.  Kite  v.  Quentin,  4 
Co.  25.  Totcers  v.  Moore,  2  Vera.  98. 
Hill  V.  Wiggett,  lb.  547,  and  sujyra,  767. 
WalJier  v.  Walker,  Barnard,  215.  Scriven 
on  Copyholds,  378. 

(d)  Kain  v.  Old,  2  B.  &  C.  634,  citing 
Pickering  v.  Dowson,  where  it  was  so  laid 
down  by  Gibbs,  C.  J. 

(e)  ^V^^ra.  tit.  Deed,  Assumpsit  ;  and 
supra,  767,  note  {p). 

(/)  Supra,  Accord  and  Satisfac- 
tion. 

{g)  Supra,  Vol.  I.  Written  Evi- 
dence. 
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extrinsic  evidence.  The  illustration  most  usually  given  of  the  ope-tion  ^  ^-^^ 
this  rule  is  that  of  a  description  in  a  will  of  a  devisee,  or  of  an  estate,  where 
urns  out  that  there  are  two  persons,  or  two  estates,  of  the  same  name 
and  description.  Where  the  testatrix  devised  an  estate  to  her  cousin  John 
cter  an]  there  were  two  persons,  father  and  son,  of  that  name,  evidence 
was  admitted  to  show  that  John  Cluer,  the  son,  was  meant  (h). 

So  in  Lord  CA.ne/s  case  (i),  it  was  held,  that  if  a  teftor,  having  two 
sons  of  the  same  name  of  baptism,  and  supposing  the  elder  who  had  long 
been  absent,  to  be  dead,  devise  his  land  to  his  son  generally,  the  younger  son 
Ly  be  permitted  to  prove  the  intent  of  the  father  to  devise  to  him,  and  o 
Zw  thit,  atthetime  of  the  devise,  he  thought  that  the  o  her  son  was  dead, 
or  that  at  the  time  of  making  his  will,  he  named  his  son  John  the  younger, 
and  the  writer  left  out  the  addition.  ,„,„,,„f  1,^ 

According  to  Lord  Coke,  no  inconvenience  can  resrdt  if  an  overmen  be 
taken  in  su^h  a  case,.for  he  who  sees  the  will  by  which  t^e  ^^  ^  f  ^  f^ 
cannot  be  deceived  by  any  secret  averment ;  when  he  sees  the  devise  to  the 
testator's  son  generally,  he  ought,  at  his  peril,  to  mquire  which  on  «ie 
testator  intended,  which  may  easily  be  known  by  him  who  wrote  the  wiU 
and  by  others  who  were  privy  to  the  intent ;  and  if  no  direct  proof  can  be 
made  of  his  intent,  then  the  devise  is  void  for  uncertainty  (A). 

So  if  a  person  grant  his  manor  of  S.  generally,  and  it  appear  that  he  has 
two  manors  of  S.  (south  S.  and  north  S.),  parol  evidence  is  admissible  to 
show  which  was  intended  (Z). 

Where  the  testator  gave  100  I  to  the  four  children  of  Mrs.  Bamfie Id,  and  it 
appeared  that  she  had  four  children  by  Mr.  Bamfield,  her  latter  husband, 
and  two  children  by  Mr.  P.  her  first  husband,  a  declaration  by  the  tes- 
tator that  he  had  provided  for  the  four  children  of  Mrs.  B,  bu  would 
give  nothing  to  P.'s  children,  was  admitted  in  evidence  to  show  who  were 
meant  by  the  description  of  the  four  children  in  the  will  (,7n). 

So  if  a  man,  having  two  manors  of  the  same  name,  levy  a  fine  ot  one 
without  distinguishing  which,  parol  evidence  is  admissible  to  show  which 

was  meant  (n).  „      .  .  ■,  i  • 

Parol  evidence  is  admissible  for  the  purpose  of  raising  such  an  ambi- 
„uitv  (o)  And  in  the  case  of  a  will,  &c.,  the  declarations  made  by  the  tes- 
ttolatthe  time  of  making  the  will  are  admissible  in  order  to  explain  an 
arabicuitY  of  this  nature.  ,,         mi  e 

Where  the  testator  devised  to  his  grand-daughter,  Mary  Thomas  of 
Llechloyd,  and  it  appeared  that  he  had  a  grand-daughter  of  the  name  of 
Ellenor  Evans,  at  Llechloyd,  and  a  great  grand-daughter,  Mary  Thomas  who 
lived  elsew^here,  evidence  on  the  part  of  Ellenor  iJmn.  was  admitted  to 
prove  that  when  the  will  was  read  over  to  the  testator,  he  said  that  there 
was  a  mistake  in  the  name  of  the  woman  to  whom  he  intended  to  give  the 

(K)  Jones  v  Neu^sain,  1  Bl.  60.    Yet  if  and  note,  that  in  the  same  .^viH,  the  tes- 

there  bSer  and  son  of  the  same  name,  tator  having  subsequently  given  300Z    to 

If -rusL'S^:  he  presumed  that  the  father  the  ^^^  ^^  ^^^^i^^^^Zl 

Z^l^I^S.^^y^  rra\tn";:^n^feastothe300., 

(nlord  Cheney's  Case,  5  Rep.  58,  b.  being  contradictory  of  the  will. 

S^l£  Cteless  i  Careless,  1  Merivale,  ^i^^^^r^^^  ^^S^'  '' 

(k)  5.  Rep.  58.  (0)  G  T.  R.  671 ;  1  Bro.  C.  C.  85.  342. 


(Z)  Bac.  El.  Rule  23.  350. 

(m)  Hampshire  v.  Pcarce,  2  Ves.  216  ; 
VOL.    II. 
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Latent  liouso,  hut  that  there  was  no  occasion  to  alter  it,  as  the  place  of  ahode  and 

iimbiguity.  the  parish  would  be  sufficient  (/)).  But  in  the  same  case  it  was  held  that 
evidence  was  properly  rejected  of  declarations  made  by  the  testator  at  other 
times  previous  to  the  making  of  his  will,  of  his  great  regard  for  the  defend- 
ant Mai'y  Thomas,  and  of  his  intention  to  give  the  house  to  her  (5-). 

As  an  ambiguity  arising  from  too  great  generality  of  description  may  be 
removed  by  oral  evidence,  which  restrains  and  conhnes,  and  applies  that 
description  to  a  single  object,  although,  on  the  mere  comparison  of  the  terms 
with  several  objects,  they  may  be  equally  applicable  to  more  than  one  ;  so 
it  is  a  rule  that  a  redundant  and  superfluous  description,  which  is  inappli- 
cable to  an  oh]ect  icell  ascertained  hy  ])re\\o\is  or  subsequent  description, 
will  not  prevent  such  application.  Thus,  where  property  was  given  to  A. 
and  B.  legitimate  children  of  C.  D.,  it  was  held  that  A.  and  B.  the  illegiti- 
mate children  of  C  D.  were  entitled  to  take  (r).  So  if  a  grant  be  made  to 
William,  bisliop  of  Norwich,  the  name  of  the  bishop  being  Richard,  the 
grant  will  be  good,  the  intention  being  sufficiently  clear  and  apparent  (*■)• 
So  if  a  devise  be  made  to  John,  the  son  of  J.  S.,  and  J.  S.  has  but  one  son, 
whose  name  is  James  (^). 

Upon  the  same  principles,  if  the  descrij^tion  in  the  instrument  apply  par- 
tially to  each  of  two  persons,  but  to  neither  of  them  entirely,  so  that  a  doubt 
arises  which  was  intended,  oral  evidence  is  admissible  to  remove  it.  For 
as  an  erroneous  and  superfluous  description  will  not  prevent  the  application 
of  the  description  which  in  part  is  certain,  and  as  a  description  equally 
applicable  to  two  objects  may  be  ascertained  and  fixed  by  external  evidence, 
it  seems  to  follow,  that  where  the  description,  although  redundant  and 
partially  erroneous,  is  still  limited  to  two  or  more  objects,  to  whom  it  is 
equally  applicable,  then  the  generality  may  be  further  limited  by  means  of 
extrinsic  evidence  (u). 

It  is  observable  that  in  the  case  of  a  will,  evidence  for  the  purpose  of 
giving  effect  to  the  maker's  intention,  has  been  more  liberally  admitted 
than  in  the  case  of  any  other  instrument,  and  in  some  instances  to  a  greater 
extent  than  is  strictly  warranted  by  any  general  principle.  Some  authori- 
ties on  this  subject  have  already  been  referred  to,  and  others  will  be  cited 
under  the  head  of  Wills.  It  will  however  be  proper  in  this  place  briefly  to 
refer  to  the  general  principles  and  rules  which  govern  this  large  class  of 
cases,  either  in  common  with  others  of  a  similar  nature,  or  as  peculiar  to  the 
class. 

First,  then,  evidence  of  the  facts  and  circumstances  in  respect  of  which 

(p)  Thomas  v.  Tlwmas,  6  T.  R.  671.  be  supposed  to  be  the  motive  of  the  bounty, 

(q)  Ibid,  by  Lawrence,  J.  at  the  trial  j  the    law   -will   not    permit  him  to  avail 

the  admission  of  the  evidence  was  after-  himself  of  it.     Where  the  description  is 

wards  approved  of  by  the  Court  of  K.  B.  true  in  part,  but  not  true  in  every  particu- 

And  see  8  Vin.  Ab.  312,  pi.  29  j  2  Ves.  lar,  parol  evidence  is  admissible  provided 

21t)'  there  be  enough  to  justify  the  reception  of 

(r)  Standen  v.   Standen,  2  Ves.  jun,  the  evidence.   MUJar  v.  Travers,  8  Bing. 

68!J;  see  2  Pothier,  by  Sir  D.  Evans,  210.  248.     See  Careless  v.  Careless,  1  Meriv. 

Where  a  woman  made  a  will  in  favour  of  a  384.     Beaumont  v.  Field,  supra. 

person  whom  she  described  to  be  Jier  hus-  {s)  Co.  Litt.  and  Evans's  Pothier,  vol.  2, 

band,  and  it  appeared  that  he  had  another  209. 

wife,  Arden,  Master  of  the  Rolls,  held  that  {t)  Bowsett  v.  Sioeet,  Amb.  175.  Brad- 

the   disposition   was  void  ;   but   this  was  wiyiy.  Harper,  Amh.ll  4:.     See  also  Prtr- 

founded  not  on  any  defect  in  the  description,  sons  v.  Parsons,  1  Ves.  1G6.    Fonnereau  v. 

but  on  the  principle,  that  where  a  legacy  is  Pointz,  1  Bro.  C.  C.  472. 

given  to  a  person  in  a  character  which  he  (w)  See  the  case  of  Thomas  v.  Thomas, 

has  falsely  assumed,  and  which  alone  can  6  T,  R.  671,  above  cited. 
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the  terms  of  a  will  are  to  be  apijlied  are  necessarily  admissible  for  the  pur- 
pose of  applying  them  in  the  strict  and  primary  sense  (v)  ;  and  it  is  an  in- 
veterate rule,  founded  on  plain  and  obvious  principles,  that  where  the  terms 
of  the  instrument  are  capable  of  application  in  their  strict  and  primary 
acceptation,  they  must  be  applied  in  that  sense  and  no  other  (w).  But,  se- 
condly, where  it  appears  from  evidence  of  the  material  facts,  that  the  terms 
of  a  will  are  incapable  of  application  in  their  strict  primary  acceptation, 
evidence  is  admissible  to  show  that  they  are  still  capable  of  application  in  a 
secondary  sense,  in  order  so  to  apply  them.  In  other  words,  evidence  of  mate- 
rial extrinsic  facts  and  circumstances  (x)  is  admissible  simply  in  aid  of  the 


Latent 

aiiibi'4n5ty. 


{v)  That  Is  where  such  primary  sense 
is  not  limited  or  confined  by  the  rules 
of  legal  construction.  The  great  prini-iple 
is  to  give  effect  to  the  testator's  intention 
in  thetirst  place,  and  within  certain  limits, 
by  using  the  words  not  in  their  strict  pri- 
mary sense,  but  in  that  which  was  mani- 
festly intended  by  the  testator.  See  Hoyle 
V.  Hamilt07i,  4  Ves.  437 ;  2  Eden,  1J)(5, 
n.  (rt),  and  the  cases  there  cited  ;  and  Wig- 
ram's  Examination,  &c.,  p.  14.  And 
where  the  sense  is  not  so  limited  and  con- 
fined by  the  context,  although  the  terms 
are  to  be  applied  in  the  first  instance 
according  to  their  primary-  sense  and  ac- 
ceptation, yet  where  tliey  are,  upon  the 
evidence,  incapable  of  such  application, 
then,  in  furtherance  of  the  same  principle  of 
effectuating  the  testator's  intention,  they 
may,  if  capable,  and  within  certain  limits, 
be  applied  in  a  secondary  sense.  Where 
however  the  sense  in  which  a  term  is  used 
is  determined  by  the  context,  or  by  the 
testator's  own  exposition  of  his  meaning, 
the  term  can  no  longer  be  applied  in 
evidence  in  a  popular  or  secondary  sense, 
for  this  would  be  to  use  liis  words  in  a 
sense  difierent  from  that  intended  by  the 
testator.  Thus  where  the  testator  by  his 
use  of  the  word  close  showed  that  he 
meant  to  use  it  in  its  ordinary  sense  of  iu- 
closure,  it  was  held  that  it  could  not  after- 
wards be  applied  by  the  aid  of  extrinsic 
evidence  to  comprehend  several  inclosures, 
as  meaning,  in  the  popular  sense  in  which 
the  word  was  used  in  that  part  of  the 
country,  a  farm.  Doe  v.  Watson,  4  B.  &; 
Ad.  799. 

(w)  In  the  case  of  a  demise  of  "  my  real 
estate,"  property  subject  to  a  power  will 
pass  if  the  devisor  have  no  real  estate ;  but 
if  there  be  any  real  estate  on  which  the 
words  can  operate,  it  is  otherwise.  Napier 
v.  Napier,  1  Sim.  28.  Lewis  v.  LeiceJlyn, 
1  Turn.  104.  Sugden  on  Powers,  c.  v. 
8.  56  a.  Tlie  word  ch  ild  may  be  applied 
by  evidence  to  an  illegitimate  child,  where 
an  application,  according  to  the  strict 
legal  meaning  of  the  word,  is  of  necessity 
excluded ;  but  if  no  such  necessity  exist,  the 
word  must  be  used  in  its  strictly  legal  sense. 
Godfrey  \.  Davis,  6  Ves.  43.  Cartwright 
v.  Vaicdrey,  5  Ves.  530.  Swain  v.  Kenner- 
ley,  1  V.  &  B.  469.  Harris  v.  Lloyd,  1 
Turn.  &  R.  31 0.    And  see  Wigram's  Exami- 


nation, &c.,  p.  16,  2d  edition.     Miller  v. 
Travers,  8  Bing.  244 ;  iiifra,  tit.  Wili>. 
A  power  over  a  personal  estate  will  not 
pass  under  the  words  "  my  personal  es- 
tate," whether  the  testator  at  the  time  of 
making  the  will  had  any  personal  estate 
or  not,  because  the  words  are  applicable  to 
such  personal  estate  as  may  possibly  be 
afterwards  acquired.  Andrews  v. Eiitmctt, 
2  Bro.  C.  C.  297.     Nannock  v.  Horton, 
7  Ves.  391.     Jones  v.  Tucker,  2  Mer.  533. 
Wigram's  Examination,  &c.  2d  ed.  p.  16, 
and  the  cases  there  cited.     In  Driice  v. 
Dennison,  6  Ves.  385,  it  was  indeed  held 
that,  for  tlie  specific  purpose  of  raising  a 
case  of  election,  extrinsic  evidence  was  ad- 
missible to  show  that  the  testator  by  tlie 
words  "  my  personal  estate,"  meant  per- 
sonal estate  subject  to  a  power.    This  ease, 
however,  as  is  observed  by  Mr.  Wigram, 
p.  27,  stands  opposed  to  a  strong  current 
of    authorities.      In    further    illustration 
of   the    general   rule    above    stated,   the 
case  of  Doe   d.  Richardson  v.   Watson, 
4  B.  &  Ad.  799,  may  be  cited.     Tlie  ques- 
tion was  whether  two  closes  of  land  passed 
under  the  word  close,  and  it  was  held  that 
they  did   not;   and    Parke,  J.   observed, 
"  Generally    speaking,  evidence    may   be 
given  to  show  that  the  testator  used  the 
word  close  in  the  sense  which  it  bore  in  the 
country  where  the  property  was  situate, 
as  denoting  a  farm,  but  here  such  evidence 
was  not   admissible,  because  it  is  mani- 
fest that  in  tliis  will  the  testator  used  the 
word  close  in  its  ordinary  sense,  as  denoting 
an  inclosure;  for  the  word  closes  occurs  in 
other  parts  of  the  will.     See  also  Roys  v. 
Williams,  3  Sim.  573.    Doe  d.  Westlake  v. 
Wcstlahe,  4  Dow.  P.  C.  65.    Doev.  Bower, 
3  B.  &  Ad.  453.     Doe  d.   Templcman  v. 
Martin,  4  B.  &  Ad.  771.     Lord  Bacon,  in 
his  comment  on  his  13th  m2tx\m,Non  acclpi 
debent  verba  in  deinonstratlonem  falsam 
quce  competunt  in  limltationem   veram, 
states  the  rule  thus,  "  If  I  have  some  land 
wherein  all  the  demonstrations  are  true, 
and  some  wherein  part  of  them  are  true 
and  part  false,  then  shall  they  be  intended 
words  of  true  limitation  to  pass  only  those 
lands  wherein  all  those  circumstances  are 
true.'' 

{x)  It  seems  to  be  a  general  rule  that 
all  facts  relating  to  the  subject  and  object 
of  the  devise,  as  to  the  possession  of  the 
3  D  2 
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Latent  construction  of  a  Mill.     And,  thirdly,  it  is  a  general  rule  that  not  only 

am  i^'iu  y.  jjjaterial  facts,  but  also  declarations  made  by  the  testator  are  under  certain 
circumstances  admissible,  vhen  necessary  in  order  to  ascertain  the  person 
or  thing  intended,  that  is,  the  object  of  the  testator's  bountj-,  or  the  subject 
of  disposition,  where  the  terms  are  applicable  indifferently  to  more  than  one 
person  or  thing  (?/):  of  the  operation  of  this  rule  several  instances  have 
already  been  given.  The  authorities  go  still  further  :  it  has  been  held  that 
difficulties  arising  in  the  application  of  the  terms  of  a  will  from  defect  in 
the  description  of  the  person  or  thing  intended,  may  be  removed  by  the 
aid  of  extrinsic  evidence,  even  although  no  part  of  the  description  be  per- 
fectly correct.  One  of  the  strongest  instances  to  this  effect  is  the  case  of 
Beaumont  v.  Fell{z).  A  will  was  made  in  favour  of  Catherine  Eardley,  and 
evidence  was  allowed  to  show  that  Gertrude  Yardley  was  the  person  meant ; 
no  such  person  as  Catherine  Eardley  appearing  to  claim  the  legacy.  Evi- 
dence was  admitted  to  prove  that  the  testator's  voice,  when  he  made  his 
will,  was  very  low  and  scarcely  intelligible  ;  that  the  testator  usually  called 
Gertrude  Yardley  by  the  name  of  Gatty,  which  the  scrivener  who  made  the 
will  might  easily  mistake  for  Katy;  and  that  the  testator  referred  the 
scrivener  to  his  wife  for  the  name  of  the  legatee,  and  she  afterwards  declared 
that  Gertrude  Yardley  was  the  person  intended. 

Where  the  testator  gave  a  legacy  to  John  and  Benedict,  sons  of  John 
Sweet,  and  John  Sweet  the  father  had  two  sons  only,  viz.  James  and  Bene- 
dict, evidence  was  admitted  to  prove  that  the  testator  used  to  address 
James  Sweet  by  the  name  of  "  Jackey"  (a).  Where  a  legacy  was  given  in 
moieties,  one  to  Ann,  the  daughter  of  Mary  Bradwin,  the  other  to  the 
children  of  Mary  Bradwin,  another  daughter  of  the  first-named  Mary  Brad- 
win,  and  it  appeared  that  when  the  will  was  made  Ann  Bradwin  was  dead, 
having  left  two  children,  but  that  ^lary  Bradwin  the  daughter  was  living, 
and  single,  the  Master  of  the  Rolls  held  that  evidence  was  admissible  to 
explain  the  legacy  (b). 

The  apparent  impossibility  of  reconciling  upon  principle  the  giving  effect 
to  a  description  inapplicable  to  any  subject  with  the  undisputed  law  that 
even  in  the  case  of  a  legacy  evidence  is  inadmissible  to  fill  up  a  blank  (c), 
seems  to  induce  the  necessitj^  of  at  once  placing  the  reception  of  such 
evidence  upon  the  footing  of  a  peremptory  and  arbitrary  exception  to  general 
•  rules  and  principles,  and  to  exclude  all  attempts  at  reconciliation.  In  the 
case  of  a  blank,  the  effect  of  the  evidence  might  simply  be  to  supply  a  name 
mentioned  by  the  testator:  in  the  case  of  a  total  misdescription,  evidence  is  ne- 

testator    or    other  person,  the  mode   of  B.  422.  Beaclicroft  v.  Beachcroft,  1  Mad. 

acquisition, local  situation,  and  distribution  436.  Bayly  v.  Sj'ielham,  1  Sim.  &  Stu.  78. 

of  the  property,  are  admissible  to  ascertain  Woodhouslie  \ .  Dalrymple,  2  Mer.  419. 

the  meaning  of  a  will.  See  the  observations  (z)  2  P.  Wms.  141.     See  also  Ld.  Thur- 

of  Parke,  J.,  J>oev.il/«?-!^(M,  4B.&Ad.  78.5.  low's  dictum  in  Maybnnk  v.  Brooks,! 

{y)  See  note  (kO-     Thus  the  word  child  Bro.  C.  C.  85.   Andsee  Brownv.Langley, 

may  be  construed  to  mean  an  illegitimate  2  Barn.  18. 

child.     Gill  v.   /S/fe/Zej/,  Wigram's  Exa-  (a)  Bowsett  v.  Sweet,  Amhl.  115;  and 

mination,  &c.,  p.  31 ;  and  see  Steede  v.  see  1  Bro.  C.  31.  85.     See  also  Masters  v. 

Berrier,  1  Freem.  292.  477.     The  words  Masters,!  P.  W.  421. 

"  my  real  estate"  may  be  shown  to  mean  a  {h)  Bradiuin  v.  Harper,  Ambl.  374. 

power.     Leiois  v.  Lewellyn,  1  Turn.  104.  (c)  In  the  case  of  Beaumont  v.  Fell,  the 

Benn  v.  Boahe,  5  B.  &  C.  720;  S^'g.  on  l^Iaster  of  the  Rolls,  although  he  admitted 

Powers,  c.  5,  ss.  5,  6.     And  see  in  further  the   evidence,  said,  "  If  this  had  been  a 

illustration  of  this  rule,  Wigram's  Exa-  grant,  nay,  had  it  been  a  devise  of  land,  it 

mination,  &c.  p.  29.     Napier  v.  Najiier,  had  been  void  by  reason  of  the  mistake 

1  Sim.  28.     Wilkinson  v.  Adam,  1  V.  &  both  of  the  christian  and  surname." 
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cessary  not  simi>ly  to  supply  but  to  mbstitute  a  description.     The  distinction   Latent 
between  a  latent  mistake  and  one  which  is  patent  is  at  best  but  technical,   ambiguity, 
and  it  seems  to  be  very  questionable  whether  Lord  Bacon's  rule,  as  to  ambi- 
guities, be  applicable  to  the  case  not  of  a  double  meaning  but  to  simple 
deficiency  of  description  {d). 

It  has  been  said,  that  as  before  the  statute  a  nuncupative  will  would  have 
been  good,  the  Courts  might,  notwithstanding  the  statute  which  required  a 
will  to  be  in  writing,  use  extrinsic  evidence  as  before.     This  is  an  argument 
which,  carried  to  its  full  extent,  would  go  far  to  repeal  the  statute  alto- 
gether, and  which  is  wholly  at  variance  with  several  decisions  on  other 
branches  of  the  Statute  of  Frauds.     It  has  also  been(e)  urged,  that  the 
admission  of  such  evidence  is  no  violation  of  the  statute,  for  this  reason, 
that  the  names  of  persons  haying  no  intrinsic  meaning,  the  will  is  rectified 
without  any  addition  to  the  'sense.     Were  this  argument  well  founded,  it 
would  warrant  the  reception  of  extrinsic  evidence  to  supply  a  blank.  ^  As 
the  main  purpose  of  a  will  is  to  ascertain  ivhat  the  testator  meant  to  give, 
and  to  whovi,  it  would  certainly  be  singular  that,  under  a  statute  requiring 
such  meaning  to  be  expressed  in  writing,  it  should  be  unnecessary  that 
either  the  person  or  thing  should  be  so  descriljed  ;  neither  does  tlie  case  seem 
to  be  properly  within  the  scope  of  the  principle  that  an  ambiguity  created  by 
evidence  may  be  removed  by  evidence  (/).     Tliere  is  a  wide  distinction 
between  evidence  which  raises  an  ambiguity  by  showing  that  the  words  are 
capable  of  several  applications,  and  that  which  shows  that  it  is  incapable  of 
any  application  either  in  a  primary  or  secondary  sense  ;  and  there  is  an 
equally  wide  distinction  between  evidence  which   applies  words  in  their 
natural  sense  to  one  of  several  objects,  one  or  other  of  which  must  certainly 
have  been  intended,  and  evidence  to  annex  a  meaning  to  terras  of  themselves 
inapplicable. 

In  o-eneral,  where  there  is  any  doubt  as  to  the  extent  of  the*  subject  de-  To  prove 
vised  by  will,  or  demised  or  sold,  it  is  matter  of  extrinsic  evidence  to  show  ^^^^^^  ^^ 
what  is  included  under  the  description  as  parcel  of  it  {g).   The  question  being  not. 

(d)  See  Wigram's  Examination,  &c.  98.  former  owners,  in    which   they    charged 

135/  tliemselvcs   with  the    receipt  of  various 

,\^,,  ii      c,.ix       ^T-       I  sums  of  menev  on  account  of  the  owners, 

(.Roberts  on  the  Statute  of  Frauds,  ^^^j^^^  ^missibfe  in  evidence  to  sliow  that 

^^' "•  ,,    „.    „^     r.  m    T.    ,  .0  particular  lauds  had  gone  by  the  name  of 

(/)    See  1  W.   Bl.  GO;    7  T.  R.  1-!:^;  [l,^  ^^.j^^n  i^g^ry  estate.     See    Goodtlile 

1  Bro.  C.  C.  ;350;  Sag.  Ven.  137  ;  1  Plui!.  ^^  Southern,  infra.     So  in  the  case  of  a 

Ev.  531,   7th  ed.;    2  Roberts   on  "Wilis,  written  agreem'ent   to    convey    all   those 

p.  13.  brickworks  in  the  possession  0^  A.  B.,  parol 

(n)  Boc  \.  Burt,  I  T.  R.  701.     Buller,  evidence    is    admissible   of  what   passed 

J.  said,  whether  parcel  or  not  of  the  thing  at  the   tirae   of  the  agreement,   to   show 

demised,  is  always  matter  of  evidence.    See  what  was  intended  to  pass.     Faddock  \. 

Kearddhe  v.  White,  2  Starkie's  C.  508,  Fradley,  2  C.  &  J.  90.     Where  a  hue  was 

where  it  was  held,  that  the  demise  of  a  levied  of  twelve  messuages  in  Chelsea,  and 

messuage,  with  all   rooms  and  chambers  it  appeared   that  the  cognisor  had  more 

thereto  belonging    and    appertaining,   in-  than  twelve  messuages  in  Chelsea,  parol 

eluded  all  that  was  occupied  together  as  evidence  was  admitted  to  show  which  were 

the  entire  messuage  at  one  and  the  same  meant.      Doe  v.  Wilford,  K.  &  M.  »». 

time,  and  that  the  demise  did  not  include  There  being  a  devise  of  Trogues  larra,  in 

a  room  which  had  once  formed  part  of  the  the  occupation  of  M.,  it  may  be  shown 

racssuao-e,  but  which  had  beeu  separated  tliat  M.  was  not  tenant.  Goodtttle  v. 
from  it  for  many  years  anterior  to  the  de-       Souther7i,  1  M.  &  S.  299.     Where  a  deed 

mise.     H<rbert  y.  Beid,  16  Yes.  4B\.    In  purported    to  grant    all   the    coal   mines 

Doe  d.  Bench  v.  Earl  of  Jersey/,  3  B.  &  in  the  lauds  in  the  occupation  of  vvidow 
C.  870,  under  a  demise  by  the  testator  of  K.  and  son,  and  tlie  grantor  had  not 
all  his  Briton  Ferry  estate,  it  was  held,  at  that  tirae  any  lands  m  the  occupa- 
that.    apcounts    of  deceased   steward*  of      tion  of  widow  K.  and  son,  and  tlie  aeeu 
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Lat^'nt 

ambiguity. 

T<i  prove 
whellior 
parcel  or 
not. 


whether  a  description  in  a  lease  {inter  alia)  of  a  piece  of  ground,  late  in  the 
occupation  of  A.  (the  piece  of  ground  being  a  yard,  then  in  the  occupation 
of  A.),  a  cellar  and  certain  wine-vaults  under  it,  passed,  evidence  was  ad- 
mitted to  prove,  that  at  the  time  of  the  lease  the  cellar  and  vaults  were  not 
in  the  occupation  of  A.  but  were  under  lease  to  B,  another  tenant  of  the 
lessor,  and  that  the  defendant  never  claimed  them  until  the  expiration  of 
JB.'s  lease.  But  where  a  subject-matter  exists,  which  satisfies  the  terms  of 
the  will,  and  to  which  they  are  perfectly  applicable,  there  is  no  latent  ambi- 
guity ;  and  no  evidence  can  be  admitted  for  the  purpose  of  applying  the 
terms  to  a  different  object  (h).  In  the  case  of  Doe  d.  Sir  A.  Chichester  v. 
Oxenden  (i),  the  question  was,  whether  parol  evidence  could  be  admitted  to 
show  that  the  testator,  by  a  devise  of  his  estate  at  Ashton,  intended  to  devise 
all  his  maternal  estate,  consisting  of  two  manors  in  the  parish  of  Ashton, 
and  one  in  the  adjoining  parish  ;  the  Court,  after  hearing  two  arguments, 
decided  against  the  evidence.  Sir  J.  Mansfield,  C.  J.,  in  giving  judgment, 
referred  to  the  cases  of  Beamont  v.  FeU{k),  and  Dowset  v.  Sweet  (J)',  and 
distino-uished  the  present  case,  on  the  ground  that  in  those  tlie  icill  would 
have  had  no  operation  unless  the  evidence  had  been  received ;  whereas  in  the 
present  the  will  would  have  an  effective  operation  to  pass  all  the  estate  within 
the  parish  of  Ashton,  without  the  evidence  proposed  ;  that  in  the  other  cases 
the  evidence  was  admitted  to  explain  that  which  otherwise  would  have  had 
no  operation,  and  that  it  was  safer  not  to  go  beyond  that  line.  The  same 
question  was  afterwards  brought  before  the  House  of  Lords  {m),  where  judg- 
ment was  given  corresponding  with  that  of  the  Court  of  Common  Pleas. 


was  founded  upon  a  contract  of  sale  exe- 
cuted some  months  before,  to  which  the 
grantor's  land  steward  was  the  subscribing 
witness;  held  that,  for  the  purpose  of 
explaining  the  latent  ambiguity  in  the  deed, 
letters  written  by  the  latter  to  the  grantees 
respecting  the  sale  to  them  by  the  grantor 
of  the  coal  mines  in  the  deed,  and  pur- 
porting to  be  written  by  his  directions, 
were  admissible  evidence,  without  showing 
an  express  authority  from  the  grantor  to 
write  them.  Beaumont  v.  Field,  1  B.  & 
A.  247.  Devise  to  iS^.  H.,  second  son  of 
T.  H.,  when  in  fact  he  was  the  third  son, 
evidence  of  the  state  of  the  testator's 
family  and  other  circumstances  was  ad- 
mitted to  show  the  mistake  in  the  name. 
Doe  V.  Huthwaite,  3  B.  &  A.  632. 

{h)  See  Lord  Walpole  v.  Lord  Chol- 
mondeley,  7  T.  R.  138,  and  the  observa- 
tions of  Sir  D.  Evans,  2  Evans's  Pothier, 
210.  And  see  Carruthers  v.  Sheddon,  6 
Taunt.  1-1.  So  where  words  have  acquired 
a  precise  and  technical  meaning,  lb.  Per 
Lord  Kenyon,  6  T.  R.  352.  Mounsey  v. 
Blamire,  4  Russ.  384.  And  although  the 
mere  name  of  a  devisee  in  a  will  be  appli- 
cable to  several,  parol  evidence  of  applica- 
tion is  not  admissible  if  it  can  be  collected 
from  the  will  who  was  intended.  Doe  v. 
Westlake,  4  B.  &  A.  57. 

(i)  3  Taunt.  147  ;  4  Dow,  65. 

(k)  2  P.  Wras.  1 40  ;  and  also  to  the  case 
of  Whitbread  v.  May,  2  Bos.  &  Pull.  593, 
where  the  question  was  as  to  the  effect  of 


a  codicil,  by  which  the  testator  revoked  a 
foiTner  general  devise  of  all  his  estates,  so 
far  as  it  related  to  his  estate  at  Leeshill  in 
the  county  of  Wilts,  and  Hearne  and  Buck- 
band  in  the  county  of  Kent.  The  testator 
had  lands  in  Hearne,  and  several  other 
parishes,  all  of  which  he  had  purchased  by 
one  contract  from  one  person;  evidence 
was  offered  to  show  that  the  testator  meant 
to  revoke  the  devise,  not  only  as  to  the 
lands  in  the  parish  of  Hearne,  but  also  as 
to  all  the  lands  in  other  parishes  purchased 
at  the  same  time;  the  evidence  was  re- 
ceived at  the  trial,  subject  to  the  opinion 
of  the  Court  of  C.  B.,  which  was  equally 
decided  upon  the  question.  See  Doe  d. 
Brown  v.  Brmvn,  11  East,  441,  See  also 
Doe  V.  Lyford,  4  M.  &  S.  550. 

{I)  Amb.  175;  Supra, 112. 

{m)  Doe  d.  Oxenden  v.  Sir  A.  Chi- 
chester, 4  Dow,  65,  in  an  action  brought 
by  the  devisee  against  the  heir  at  law. 
The  question  on  the  admissibility  of  the 
evidence  having  been  referred  to  the  Judges, 
Sir  V.  Gibbs,  C.  J.  of  C.  P.,  delivered  their 
unanimous  opinion,  that  the  evidence  ought 
not  to  be  admitted.  In  delivering  that 
opinion,  he  observed,  "  The  Courts  of  Law 
have  been  jealous  of  extrinsic  evidence  to 
explain  the  intention  of  a  testator,  and  I 
know  only  of  one  case  in  which  it  is  per- 
mitted ;  that  is,  where  an  ambiguity  is  in- 
troduced by  extrinsic  circumstances.  There, 
from  the  necessity  of  the  case,  extrinsic 
evidence  is  admitted  to  explain  the  ambi- 


TO    EXPLAIN    ANCIENT    CHARTERS. 


775 


&c. 


In  the  next  jilace,  extrinsic  evidence  is  admissible  for  the  purpose  of  con-   To  explain 
struing  ancient  charters,  explaining  the  meaning  of  the  terms  of  contracts,    ^  charter, 
to  which  a  peculiar  and  technical  sense  has  been  annexed,  by  custom  and 
usage.     Also,  for  the  purpose  of  showing  the  consequences  and  incidents, 
which,  by  virtue  of  a  known  and  established  custom,  are  by  presumption  of 
law  appurtenant  to  the  general  terms  of  a  contract. 

When  it  is  said  that  oral  evidence  shall  not  be  admitted  to  explain  an 
ambiguity  or  uncertainty  apparent  on  the  instrument,  this  must  be  under- 
stood of  such  defects  as  render  the  instrument  in  point  of  law  inojierative ; 
for  it  is  not  every  species  or  degree  of  doubt  or  uncertainty  which  may 
occur  upon  the  reading  of  an  instrument,  that  will  thus  wholly  avoid  it  j  on 
the  contrary,  many  difficulties  of  this  nature  may  be  removed  by  legal  con- 
struction, acting  upon  certain  settled  rules  and  maxims,  and  there  are  some 
kinds  of  obscurity  and  doubt  which  may  be  dispelled  by  the  aid  of  extrinsic 
evidence,  as  in  the  instances  of  ancient  charters  and  mercantile  contracts. 
In  ancient  charters  words  are  often  to  be  found  of  doubtful  import  from 
their  antiquity ;  the  particular  terms  may  have  become  obscure,  or  even 
obsolete ;  but  it  would  be  highly  unreasonable,  as  well  as  inconvenient, 
that  on  this  account  the  whole  should  perish ;  the  terms  were  probably 
understood  when  the  instrument  was  made  ;  and  it  is  also  probable  that  the 
usage  and  practice  then  conformed,  and  that  they  have  since  contiiuied  to 
conform,  with  the  real  meaning  and  sense  of  those  expressions ;  and  hence 
such  ancient  and  continuing  usage  may  with  reason  and  prudence  be 
resorted  to  as  the  expositors  of  such  doubtful  terms  (n)  and  phrases ;  more 


guity.  For  example,  where  a  testator  de- 
vises his  estate  of  Blackacre,  aud  lias  two 
estates  called  Blackacre,  evidence  must  bo 
admitted  to  show  which  of  tlie  Blackacres 
is  meant.  So  if  one  devises  to  his  son  Jolm 
Thomas,  and  he  has  two  sons  of  that  name. 
So  if  one  devises  to  his  nephew  William 
Smith,  and  has  no  nephew  answering  the 
description  in  all  respects,  evidence  must 
be  admitted  to  show  which  nephew  the 
testator  meant,  by  a  description  not  strictly 
applying  to  any  nephew.  The  ambiguity 
there  arises  from  an  extrinsic  fact  or  cir- 
cumstance ;  and  the  admission  of  evidence 
to  explain  the  ambiguity  is  necessary  to 
give  effect  to  the  will ;  and  it  is  only  in 
such  a  case  that  extrinsic  evidence  <?an  be 
received.  It  is  of  great  Hf^jortance  that 
the  admission  of  extrinsic  evidence  should 
be  avoided,  where  it  can  be  done,  that  a 
purchaser  or  heir  at  law  may  be  able  to 
judge  from  the  instrument  itself  what  lands 
are  or  are  not  to  be  aifected  by  it.  Here 
the  devise  is  of  all  the  devisor's  estate  at 
Ashton,  for  there  is  no  difference  between 
the  words  '  Estate  of  Ashton '  and  '  Estate 
at  Ashton,'  and  he  has  an  estate  at  Ashton 
whicli  satislies  tlie  description."  Aud  see 
IJoe  v.  Morgan,  1  C.  &  M.  235. 

(n)  In  the  case  of  The  Attorney-general 
v.  Parker  (3  Atk.  57G),  Lord  Hardwicke 
observed,  that  in  the  construction  of  an- 
cient grants  and  deeds  there  is  no  better 
way  of  construing  them  than  by  usage, 
and  contemporanca  exposifio  is  the  best 
way  to  go  by.     In  Ji.  v.   Varlo,  (Covvp. 


248),  Lord  Mansfield  observed,  "  supposing 
the  terms  of  the  charter  doubtful,  the 
usage  is  of  great  force ;  not  that  usage  can 
overturn  the  clear  words  of  a  charter;  but 
if  they  are  doubtful,  the  usage  under  tlie 
charter  will  tend  to  explain  the  meaning  of 
them.''  Lord  Coke,  in  his  comment  on  the 
Stat,  of  Glo'ster,  2  Inst.  282,  observes, 
that  "ancient  charters,  whether  they  be 
before  the  time  of  memory  or  after,  ought 
to  be  construed  as  the  law  was  when  the 
charter  was  made,  and  according  to  ancient 
allowance ;"  aud  again, "  when  any  claimed, 
before  the  justices  in  eyre,  any  franchises 
by  an  ancient  charter,  though  it  had  ex- 
press words  for  the  franchises  claimed,  or 
if  the  words  were  general  and  a  conti- 
nual possession  pleaded  of  the  franchises 
claimed,  as  if  the  claim  was  by  old  and 
obscure  words,  and  the  party  in  pleading, 
expounding  tliem  to  the  Court,  and  aver- 
ring continual  possession  according  to  that 
exposition,  the  entry  was  ever,  '  Inqui' 
ratur  super  possessionem  et  usum,'  &c. 
which  I  have  observed  in  divers  records  of 
those  eyres,  agreeable  to  that  old  rule, 
'  Optbnus  interprcs  rerum  usus.' "  How- 
ever general  the  words  of  ancient  deeds 
may  be,  they  are  to  be  construed,  as  Lord 
Coke  says,  by  evidence  of  the  manner  in 
which  tiiey  have  been  possessed  and  used. 
Per  Ld.  Ellenborough,  in  Weld  v.  Hornby, 
7  East,  199.  Long  user  may  serve  to  ex- 
plain an  ambiguous  Act  of  Parliament. 
Stewart  v.  Lawton,  1  Bing.  377.  To 
explain  what  is  meant  by  "tithes"  in  a 
3  D  4 
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To  explain  especially  where  the  charter  concerns  the  public  interests  of  a  large  body, 
rh-^n'rs  ^^'°  would  not,  it  may  be  presumed,  have  acquiesced  in  an  illegal  interpre- 
tation and  application  of  its  terms.  Such  evidence  may  be  considered  as 
somewhat  analogous  to  the  practice  of  the  Courts,  in  considering  the  usage 
supplied  by  the  precedents  as  to  the  construction  of  a  doubtful  statute, 
except  that  in  the  latter  case  the  Courts  themselves  notice  the  contempo- 
raneous and  subsequent  construction  put  upon  the  statute  (o) ;  but  in  the 
case  of  a  charter,  the  usage,  if  not  admitted,  must  be  ascertained  as  a  fact 
by  a  jury. 

Such  evidence  in  aid  of  the  construction  of  a  doubtful  charter  is  also 
founded  in  part  upon  considerations  of  legal  policy  and  convenience,  for  the 
purpose  of  quieting  litigation,  and  supporting  long-continued  and  established 
usages  (p). 

In  the  case  of  Withnellv.  Gartham(q),  Lawrence,  J.  observed,  "if  there 
be  any  ambiguity  in  this  deed,  usage  is  admissible  to  explain  it ;  and  the 
argument  of  convenience  or  inconvenience  from  this  or  that  construction  of 
a  deed  creates  that  sort  of  ambiguity  that  should  be  explained  by  usage." 

In  the  case  of  The  King  v.  Osborn  (r),  by  the  terms  of  the  charter  the 
power  of  electing  aldermen  was  committed  to  the  mayor  and  commonalty. 
According  to  the  usage,  the  term  commonalty  included  aldermen ;  and  the 
Court  were  of  that  opinion  and  construed  the  charter  accordingly  (s).  Usage 
was,  on  the  same  principle,  admitted  as  explanatory  evidence  as  to  the  mode 
of  presentation,  where  a  presentation  to  a  curacy  had  been  given  by  deed 
ninety  years  before  to  the  parishioners  and  inhabitants  of  Clerkenwell  (t). 
^  Also,  in  order  to  show  that  an  Act,  wliich  by  the  terms  of  a  charter  was 

committed  to  the  maj^or,  aldermen  and  burgesses,  or  the  greater  part  of 
them,  was  well  executed  by  the  majority  present  at  a  regular  meeting,  al- 
though not  by  a  majority  of  the  whole  number  (u) ;  that  a  presentation  given 
by  a  charter  to  the  mayor,  aldermen  and  burgesses,  was  properly  executed 
by  the  mayor  and  aldermen  only(x) ;  that  the  justices  of  a  county  have  a 
concurrent  jurisdiction  with  the  justices  of  a  borough  (y),  under  the  par- 
ticular charter;  again,  where  the  jjower  of  appointing  a  schoolmaster  was 

crown  grant,  contemporaneous  leases  and  the,  decision  in  this  case,  vid.  infra,  777, 

other  extrinsic  evidence  and  testimony  are  note  (b).     See  also  R.  v.  Osborn,  4  East, 

admissible  to  show  the  kiad  of  tithes  in-  333.    Bailiff  of  Tewkesbury  v.  Bricknell, 

tended  to  be  conveyed.     Linton  School  v.  2  Taunt.  120.     R.  v.  Mayor  of  Chester, 

Scarlett,  2  Y.  &  J.  330.  1  M.  6c  S.  101.    Chad  v.  Tilsed,  2  B.  &  B. 

(o)  See  1  T.  R.  728.  409.   R.  v.  flavor,  ^-c.  of  Stratford-upon- 

(p)  See  the  observations  of  Buller,  J.  .4ron,  14  Eai^48.      Mayor  of  London, 

3  T.  R.  288.  §-c.  v.  Lomj,  1  Cowp.  22.      Weldv.  Horn- 

(q)  6  T.  R.  388.   Where  the  nomination  by,  7  East,  199.     See  also  R.  v.  Mayor  of 

of  a  curate  was,  by  a  deed  of  1C56,  given  St.  Alban's,  12  East,  359. 
to  the  "  inhabitants,"  it  was  held  that  the  {x)  Gape  v.  Hundley,  3  T.  R.  288,  n. 

■word  was  properly  explained  by  past  usage  {y)  Blankley  v.  Winstanlei/,  3  T.R.  279. 

to  mean  "  all  housekeepers."  Note,  Buller,  J.  observed,  that  "  Usage 

(/•)  4  East,  327.  consistent  with  the  charter  has  prevailed 

(s)  Lord  Ellenborough  said,  that  with-  for  190  years  past;  and  if  the  words  of  the 

out  resorting  to  any  assistance  from  con-  charter  were  more  disputable  than  they 

temporaneous  and  subsequently  continuing  are,  I  think  that  ought  to  govern  the  case. 

usage  (to  which,  however,  in  such  cases.  There  are  cases  in  which  the  Court  has  held 

upon  the  best  authorities  in  the  law,  resort  that  settled  usage  would  go  a  great  way  to 

may  allowably  be  had),  on  the  face  of  the  control  the  words  of  a  charter ;  and  it  is  for 

charter  itself,  by  a  fair  construction  of  it,  the  sake  of  quieting  corporations  that  this 

commonalty  does  include  aldermen.  Court  has  always  upheld  long  usage,  where 

(t)  Attorney-general  v.  Parlicr,  3  Atk.  it  was  possible,  though  recent  usage  would 

576.  perhaps  not  have  much  weight." 

(u)  R.  v.  Varlo,  Cowp.  248.     But  as  to 
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given  to  the  minister  and  churchwardens,  to  show  that  an  appointment  by  To  explain 

the  minister  and  a  majority  of  the  churchwardens  is  good  (z).  ancient 

''        ''  ....  o         \   /  charters. 

It  is  not  essential  to  the  admissibility  of  evidence  of  usage  that  the  in- 
stances proved  should  be  as  ancient  as  the  deed  ;  a  custom  from  time  of  legal 
memory  is  frequently  established  by  evidence  of  facts  done  at  a  much  later 
period  (a). 

Where,  however,  the  terms  of  an  ancient  charter  are  not  in  themselves 
doubtful,  either  from  the  use  of  equivocal  and  obscure  terms,  or  in  point  of 
legal  construction,  evidence  of  usage  can  no  longer  avail ;  its  legitimate 
object  is  to  remove  doubts;  its  functions  therefore  cease  where  no  doubt 
exists;  and  to  admit  it  in  such  a  case  would  be  not  to  obviate,  but  to  create, 
doubts. 

Where  a  statute  constituted  a  body  qf  48,  with  power,  in  conjunction  with 
certain  others,  to  do  corporate  acts  in  the  town  of  Northampton,  it  was  held 
than  an  usage  of  300  years'  continuance  was  unavailable  to  show  that  the 
attendance  of  a  majority  of  48  was  not  requisite,  the  general  question  having 
been  already  settled,  that  where  such  powers  are  delegated  to  a  definite 
body,  the  attendance  of  a  majority  of  that  body  is  essential  (b). 

To  decide  whether  the  construction  of  a  charter  be  so  doubtful  as  to  admit 
of  explanation  from  usage,  or  whether,  on  the  other  hand,  the  terms  be  so 
intelligible  in  their  usual  plain  and  ordinary  natural  sense,  or  by  necessary 
construction  of  law,  with  reference  to  antecedent  decisions,  is  obviously 
a  pure  question  of  law  (c).  The  ambiguity,  to  require  such  aid,  must 
clearly  be  such  as  arises  upon  reading  the  instrument  itself,  indepen- 
dently of  any  extrinsic  considerations  ;  and  unless  a  doubt  arise  from  that 
source,  usage  can  avail  nothing ;  for  if  it  be  consistent  with  the  legal  con- 
struction of  the  deed,  it  is  unimportant ;  if  it  be  contrary  to  such  construc- 
tion, to  admit  it  would  be,  not  to  explain,  but  to  subvert,  an  authentic  in- 
strument by  the  aid  of  presumption  and  opinion.  In  the  case  oi  Stammers 
v.  Dixon  (d),  where  the  ancient  admissions  of  the  coj^jdiolders  were  to  land 
by  the  description  of  trees  acras prati,  it  Avas  held  that  evidence  was  admis- 
sible to  show,  from  acts  of  enjoyment,  that  the  admission  must  be  construed 
to  mean  pr'ano  tonsura  only.  Even  in  the  case  of  a  statute  universal  usage 
has  sometimes  been  resorted  to  for  the  purpose  of  explaining  doubtful 
terms  (e).    And  in  the  case  of  Withnell  v.  Gartham  {f),  it  was  held  that 

(r)  Withnell  v.  Gartham,  6  T.  R.  388.  (c)  See  the  observations  of  Sir  D.  Evans 

(«)  See  Lord  Kenyon's  observations  in  on  this   head;    2   Evans's   Pothier,  219, 

Withnell  v.  Gartham,  G  T.  R.  388 ;  where  §•  sequent. 

the  question  was  upon  the  construction  of  {d)  7  East,  200. 

an  ancient  deed,  granting  to  tlie  minister  (e)  Shepherd  v.  Gosnold,  Vaugh,  169. 

and  churchwardens  of  a  parish  the  power  JR.  v.  Scott,  3  T.  R.  104.     But  in  general 

of  appointing  a  sclioobuaster.  evidence  is  not  admissible  to  explain  the 

{h)  B.  V.  Miller,  6  T.  R.  268 ;  and  see  meaning  of  a  statute,  as  to  show  what  is 

R.  v.  Bellringer,  4  T.  R.  810.    There  the  meant  by  the  word  square  according  to  the 

charter  of  Bodmin  gave  power  to  a  definite  technical  usage  of  the  trade.     The  Attor- 

body,  which  was  exercised  by  a  majority  ney  General  v.  The  Plate  Glass  Co.,  1 

of  the  subsisting  body,  but  not  by  a  ma-  Ans.  .39.     Where  a  contract  is  for  so  many 

jority  of  the  definite  number.     Usage  was  bushels  of  corn,  statutory  bushels  must  be 

adduced  to  show  that  a  majority  of  the  intended.     1  Chit.  R.  28. 

definite   number  was  essential;    but   the  (/)  GT.  R. 388.  Lord  Kenyon observed, 

Court  declined  to  decide  upon  the  validity  tliat  if  there  were  any  difference,  it  would 

of  the  usage  alleged,  being  of  opinion,  upon  be  in  favour  of  the  admissibility  in  the  case 

the  construction  of  the  charter,  and  with-  of  a  private  deed,  for  the  King's  grants  are 

out  reference  to  usage,  that  a  majority  of  not  construed  strongly  against  the  grautor, 

the  whole  definite  body  was  requisite.  as  private  deeda  are. 
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evidence  of  usage  was  as  much  admissible  to  construe  a  deed  made  by  the 
founder  of  a  school,  though  a  private  person,  as  in  the  case  of  the  King's 
charter. 

The  doctrine  of  applying  evidence  of  contemporaneous  usage  to  the  con- 
struction of  ancient  deeds,  has,  it  appears,  been  applied  to  meTely  pi-ivate  as 
well  as  to  public  instruments  (g) ;  but  it  is  obvious  that  the  reasons  for  allowing 
it  in  the  former  case  apply  with  much  less  force,  inasmuch  as  the  mere 
assent  and  acquiescence  of  a  private  person,  who  may  have  been  ignorant 
of  his  rights,  affords  a  presumption  very  inferior  in  weight  to  that  which  is 
to  be  derived  from  the  long-established  practice  and  usage  of  a  public  body. 
The  application  of  this  principle  to  the  case  of  private  instruments  has, 
however,  been  denied  in  two  instances  (h)  in  equity,  and  it  seems  to  be  very 
doubtful  whether  such  evidence  would  now  be  received  in  a  court  of  law. 

Where  terms  are  used  which  are  known  and  understood  by  a  particular 
class  of  persons,  in  a  certain  special  and  peculiar  sense,  evidence  to  that  effect 
is  admissible  for  the  purpose  of  applying  the  instrument  to  its  proper  subject- 
matter;  and  the  case  seems  to  fall  within  the  same  consideration  as  if  the 
parties  in  framing  their  contract  had  made  use  of  a  foreign  language,  which 
the  Courts  are  not  bound  to  understand.  Such  an  instrument  is  not  on  that 
account  void ;  it  is  certain  and  definite  for  all  legal  purposes,  because  it  can 
be  made  so  in  evidence  through  the  medium  of  an  interpreter.  Conformably 
with  these  principles,  the  Courts  have  long  allowed  mercantile  instruments 
to  be  expounded  according  to  the  usage  and  custom  of  merchants,  who  have 
a  style  and  language  peculiar  to  themselves,  of  which  usage  and  custom 
are  the  legitimate  interpreters  (i). 


{g)  In  the  case  of  Cooke  v.  Booth, 
(Cowp.  S19,)  the  doctrine  was  extended 
to  a  subject  of  a  nature  merely  private. 
A  lease  contained  a  covenant  of  renewal ; 
the  question  was,  whetlier  by  tlie  terms  of 
the  covenant,  each  subsequent  lease  was 
to  contain  a  similar  covenant ;  and  as  there 
had  been  several  successive  renewals,  with 
similar  covenants,  the  Court  held  that  the 
parties  by  their  practice  had  put  their  own 
construction  on  the  covenant,  and  were 
bound  by  it.  "Wliere  the  terms  of  an  award 
are  ambiguous  in  relation  to  a  road,  sub- 
sequent usage  is  admissible  in  explanation 
of  its  meaning.  Wadley  v.  Bayliss,  5 
Taunt.  752. 

{h)  3  Ves.  298;  6  Ves.  237.  In  the 
case  of  Iggulden  v.  May,  in  error,  2  N.  B. 
449 ;  Mansfield,  C.  J.  in  giving  judgment, 
observed  upon  the  case  of  Coolie  v.  Booth, 
"  we  think  that  was  the  first  time  that  the 
acts  of  the  parties  to  a  deed  were  ever 
made  use  of  in  a  court  of  law  to  assist 
the  construction  of  that  deed."  S.  C.  7 
East,  237.  In  Hughes  v.  Gordon,  1  Bligh, 
289,  it  was  said  that  evidence  to  explain 
a  deed  was  highly  dangerous,  except  in 
cases  of  fraud  or  misrepresentation.  See 
Clifton  V.  Wahnesley,  5  T.  R.  564.  CVman 
V.  Cooke,  1  Sch.  &;  Lef.  22.  Sffnniners  v. 
Dixon,  7  East,  200;  iw/ra,  tit.  Wills. 

(i)  Witnesses  may  be  called  to  show  that 
a  particular  expression  iu  a  commercial 


contract,  is  understood  in  the  mercantile 
world  in  a  diflerent  sense  from  its  ordinary 
import.  Chaurand  and  another  v.  -4  nger- 
stcin,  Peake's  C.  43.  Or  that  a  particular 
meaning  was  aflixed  to  the  word  of  indeter- 
minate signification  (privilege),  in  a  pre- 
vious conversation  between  the  parties. 
Birch  and  another  v.  Bepeyster,  4  Camp. 
C.  385;  1  Starkie's  C.  210.  And  see 
Iggulden  v.  IJay,  7  East,  237 ;  3  Smith, 
209  ;  9  Ves.  325  ;  2  N.  R.  449,  S.  C.  A 
bill  of  lading  contains  a  memorandum,  "  to 
be  discharged  in  14  days,"  or  pay  five 
guineas  a  day  demurrage ;  evidence  of  usage 
may  be  adduced  to  show  that  working  days, 
and  not  running  days,  are  meant.  Cochran 
V.  Retberg,  3  Esp.  C.  121.  Evidence  of  a 
communication  to  the  insurer  is  admissible 
to  define  what  otherwise  is  indefinite. 
Urquhart  v.  Barnard,  1  Taunt.  450. 
But  evidence  that  "  last  "  imports  foreign, 
not  English  measure,  is  inadmissible.  Mul~ 
ler  V.  Living,  4  Taunt.  102.  Where  an 
entry  made  by  a  clerk  since  deceased  is 
ambiguous,  a  person  conversant  with  the 
mode  iu  the  oftice  in  which  the  business  was 
conducted,  may  be  called  to  explain  a  par- 
ticular item.  Hood  v.  Becve,  3  C.  &  P. 
532.  In  trover  for  goods  sent  by  the  plain- 
tifi"  to  the  defendant,  a  packer,  and  ex- 
pressed in  the  receipt  to  have  been  received 
on  account  of  the  plaintifl"  for  HI.,  the  party 
to  whom  they  had  been  sold;  it  was  held, 
that  evidence  of  the  usage  of  trade  was 


TO    EXPLAIN    MERCANTILE    CONTRACTS.  779 

Tims  a  general  warranty  in  a  policy  of  insurance  to  ^^epart-ith  convoy  To  ex^lnjn 
may  be  proved,  according  to  mercantile  usage  and  understanding,  to  be  ^^^^^^^^^^ 
ratfsfid  by  a  joining  of  convoy  at  the  nearest  usual  place  of  rendezvous  (A). 

lo  iJe  upon  tbl  sale  of  a  cargo,  the  vendor  covenanted  to  pay  all  duties 

aZances,  &c.  to  be  taken  out  of  then,  he  --  I-^!"?^  ^^^.^  ^  P^^^e 
of  a  custom,  to  show  that  such  allowances  were  to  be  limited  (/)  to  the  price 

which  he  should  receive.  .,11 

Where  it  was  stipulated  in  a  charter-party  that  the  captain  should  receive 
a  stipulated  sum  in  lieu  of  privilege  and  primage  and  ^^^^  ^^^^^^^  7/' 
.vheJher  the  terms  of  the  contract  excluded  all  right  on  the  part  of  the 
captain  to  use  the  cabin  for  the  carriage  of  goods  on  his  owii  account,  Gibbs, 
C  J.  said,  evidence  may  be  received  to  show  the  sense  in  which  the  mercan- 
tile part  of  the  nation  use  the  term  privilege,  just  as  you  vvould  look  into  a 
dictionary  to  ascertain  the  meaning  of  a  word ;  and  it  must  be  taken  to  have 
been  used  by  the  parties  in  its  mercantile  and  established  sense  (m). 

In  the  case  of  Cutter  v.  Porvell,  where  a  promissory  note  was  given  to  a 
sailor,  to  be  paid  provided  he  served  on  board  the  ship  as  second  mate  during 
the  voyage,  and  he  died  before  the  completion  of  the  voyage,  the  Court 
deciding  upon  the  terms  of  the  contract,  held  that  his  administrator  was  no 
entitled  to  recover  ;.r.  rata  for  the  time  during  which  he  served;  but  1 
appears  from  the  language  of  the  Court  in  that  case,  that  if  a  cus  om  could 
have  been  established  that  such  notes  were  in  general  use,  and  that  the 
commercial  world  would  have  acted  upon  them  in  a  different  sense,  they 
would  have  decided  differently  (n). 

It  is  to  be  observed,  that  it  has  been  questioned  by  the  highest  authorities, 
whether  the  practice  of  construing  mercantile  documents  by  usage  has  not 

been  carried  too  far.  ,    .^  t*  • „r 

In  the  case  of  Anderson  v.  Pitcher  (o),  Ld.  Eldon  observed,  "It  is  no.v 

admissible  to  explain  the  tneanlBg  of  am-  v.  Paine  1  Ves.  459.      Ford  v.  Hopkins, 

biguous  terms  in  such  receipt.     Boioman  ba  k     «d 

V   Hnrsni  2  Mo.  &  R.  85.     And  see  the  (0  Haker  v.  Pome,  1  Ves.  4i)j.     imu. 

V.  Uoisey,  -  Mo.  ic  «>  "^  Brickie,  317.     See  6  Ves.  336,  n.  Elans  v.  Maclish, 

cases  cited  below.     Also  ,'ii/as  y-  -uriuyc,  «  •  r^^,;  ,/   ir/in/,;,)?    Salk  283 

TA         r(,o      rTh,iov   ir«///'/t  3  Camp.  16.  Amb.  186.     I' ord  \.  tiop/uns,  odiK.  ~oo. 

lSf%Jil2.^c!:;^^\  B„rr,  H.^ae  v.  ,««!'«'  f<JS„tZr 
me;  lVo».«9,  2B.&P,1(;;  7  East  f^'^f  i;;'^  Vo9  li  ^cf  S  And  iTl' 
237.     A  jury  may  properly  judge  of  the       3  Vls.  jun.ojy,  lu  vts.  - 

T""f  fn;rT  ctr;v"GwIf  ?  Xtmrcn  V.  Dc„ter,  1  Starkie's  C. 

of  merchants.     P.  C.  Lucas  v.  i^ronuig,  ^K^^  )  ^^^  ^^^^^^  ^^^^^  .^  ^^^^^  ^^^^  ^^^^  ^^^^^ 

m  LethnlUer^s  Case,  2  Salk.  443.  See  learned  Judge  admitted  evidence  of  a  con- 
also  CM//.rvPoli«,  6  T.  R.  320.  Noble  versation  between  the  part.es,  to  show  m 
f  KennZJv  Don-  492.  In  Robertson  what  sense  they  used  the  term.  He  said, 
v'  Se«TfEast°  130,  Lord  Ellenborough  he  thought  such  evidence  fell  withm  the 
observed  thaUhe  same  rules  which  applied  general  current  of  mercantjle  understand- 
to  all  other  i^^.struments  applied  also  to  a  ing;  since,  if  the  term  had  been  used  m 
r,oircv  of  insurance,  that  is,  to  be  construed  different  trades  an  different  ways,  the  con- 
£o  ding  to  tT  ele  and  meaning,  as  col-  versation  was  evidence  to  show  m  what 
fected  in  the  first  place,  from  the  terms  sense  it  was  used  on  that  occasion.  So 
u  ed  n  it  which  are  to  be  understood  in  evidence  has  been  admitted  for  the  purpose 
tl  efr  Plai^    or  linarv  and   popular  sense,  of  showing  the  understanding  of  manners 

also  Lord  Eldon's  observations  on  tlie  sub-       10.  77  «  T  T?  -^on 

;ec,,  in  AMenon  ^    PUfer    2  B   ^  P.  »     CV«-  v  i>«  f.  6  T^  R.  3-0.^   .__ 


780  PAROL   EVIDENCE  : — II. 

To  explain  too  late  to  say  that  this  warranty  (in  a  policy  of  insurance)  is  not  to  be 
mercantile  expounded  with  due  regard  to  the  usage  of  trade ;  perhaps  it  is  to  be  lamented 
that  in  policies  of  insurance  parties  should  not  be  left  to  express  their  own 
meaning  by  the  terms  of  the  instrument.  This  seems  to  have  been  the 
opinion  of  that  great  judge  Lord  Holt  (p).  It  is  true,  indeed,  that  Lord 
Mansfield,  who  may  be  considered  the  establisher,  if  not  the  author,  of  great 
part  of  this  law,  expressed  himself  thus,  '  whenever  you  render  additional 
words  necessary,  and  multiply  them  (g),  you  also  multiply  doubts  and  criti- 
cisms.' Whether,  however,  it  be  not  true,  that  as  much  subtlety  is  raised 
by  the  application  of  usage  to  the  construction  of  a  contract,  as  by  the  in- 
troduction of  additional  words,  might,  if  the  matter  were  res  integra,  be 
reasonably  questioned." 

The  legitimate  object  of  extrinsic  evidence  in  such  cases,  as  consistent  with 
general  principles,  seems  to  be  to  explain  terms,  (in  order  to  their  due  api)li- 
cation,)  which  are  not  intelligible  to  all  who  may  understand  the  language, 
but  which  nevertheless  have  acquired,  by  virtue  of  habit,  custom  and  usage, 
a  known  definite  sense  and  meaning  amongst  a  particular  class  of  persons, 
which  can  be  well  ascertained  by  means  of  the  extrinsic  testimony  of  those 
who  are  conversant  with  the  peculiar  use  of  those  terms.  The  witnesses  for 
this  purpose  may  be  considered  to  be  the  sworn  interpreters  of  the  mercantile 
language  in  which  the  contract  is  written  (r).  Beyond  this,  however,  the 
principle  does  not  extend  ;  merchants  are  not  prohibited  from  annexing  what 
weight  and  value  they  please  to  Avords  and  tokens  of  their  own  peculiar  coin- 
age, as  may  best  suit  their  own  purposes,  but  they  ought  not  to  be  permitted 
to  alter  and  corrupt  the  sterling  language  of  the  realm.  If  they  use  plain 
and  ordinary  terms  and  expressions,  to  which  a  natural  unequivocal  meaning 
belongs,  which  is  intelligible  to  all,  then,  it  seems,  according  to  the  great 
principles  so  frequently  adverted  to,  that  plain  sense  and  meaning  ought  not 
to  be  altered  bj"-  evidence  of  a  mercantile  understanding  and  usage  to  the 
contrary.  It  is  clear,  indeed,  that  if  a  contrary  practice  were  to  prevail,  and 
be  carried  to  its  full  extent,  the  effect  would  nearly  be  to  annihilate  special 
contracts  in  mercantile  affairs,  and  to  compel  all  persons,  under  all  circum- 
stances, to  conform  with  the  usages  of  trade ;  the  written  contract  would 
become  a  dead  letter;  the  question  would  not  be,  what  is  the  actual  contract, 
but  what  is  the  usage ;  and  the  very  same  terms  would  denote  different 
contracts  as  often  as  mercantile  fashions  varied.     In  short,  the  jus  et  norma 

ranty  (contained  in  a  policy)  to  depart  with  in  bought  and  sold  notes  by  the  testimony 

convoy;  and  it  was  held  that  it  is  not  com-  of  brokers  ;   Bold  v.  JRayner,  1  M.  &  W. 

plied  with  unless   sailing  instructions  be  343.      Where  the  captain  of  a  ship  had 

obtained  before  the  ship  leaves  the  place  of  agreed  to  convey  a  boat  for  the  plaintiff  of 

rendezvous,  if  by  due  diligence  they  can  be  stated  dimensions,  evidence  was  admitted 

obtained.    So  in  the  case  of  a  bill  of  lading,  of  the  practice  to  remove  the  decks  of  such 

&c.  evidence  was  admitted  to  show  what  was  boats  when   put  on  board.       Haynes  v. 

meant  by  "  days,"    Cochrane  v.  Retherg,  HalUday,  7  Bing.  587.     And  see  Hood 

3  Esj).  C.  121.  V.  Reeves,  3  C.  &  P.  532.    In  Chaurand  v. 

(;;)  LethuUler's  Case,  Salk.  443.  Angerste'm,  Peake's  C.  43,  where  it  had 

{q)  Lilly  V.  Eicer,  Dougl.  74.  been  represented  to  an  insurer   that  the 

(;•)  'Within  this  principle  niunerous  cases  ship  would    sail    from   St.    Domingo    in 

have  occurred,  of  which  the  following  may  October,  he  was  permitted  to  show  in  his 

be  cited  in  addition  to  those  already  referred  defence,  that  this  was  understood  among 

to.      Parol  evidence  is  admissible  to  show  merchants  to  mean  between  the  25th  and 

the  meaning  of  the  word  level  in  a  lease  of  the  end  of  October.    The  admission  of  such 

coal  mines  {Clayton  v.  Gregson,  5  Ad.  ic  evidence   seems,    however,   to  have  been 

Ell.  302  ;  4  N.  &  M.  GU2) ;  of  "  mess  pork  carried  further  than  either  principle  o:  con- 

of  S.  &,  Co. ;"  Poivell  v.  Horton,  2  Bing.  venience  warrants.    See  below. 
N.  C.  668.  To  reconcile  apparent  variances 
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loquendi,  in  a  legal  sense,  would  become  wholly  dependent  on  the  usages  of 

trade  (s). 

Where  a  policy  of  insurance  (in  the  common  form)  expressed  "  that  the 
insurance  on  the  said  ship  shall  continue  until  she  is  moored  24  hours,  and 
on  the  goods  till  safely  landed,"  the  Court  of  King's  Bench  held  that  evidence 
of  an  u'sage,  that  the  risk  on  the  goods  as  Avell  as  the  ship  expired  in  24 
hours  {t),  was  inadmissible. 

Where  the  vendor  of  a  quantity  of  bacon  warranted  it  to  be  of  a  parti- 
cular quality,  it  was  held  that  the  vendee  could  not  give  evidence  of  a 
custom  in  the  trade,  that  the  buyer  was  bound  to  reject  the  contract  if  he 
was  dissatisfied  with  it  at  the  time  of  examining  the  commodity  (m),  and 
Heath,  J.  who  tried  the  cause,  said  that  it  would  breed  endless  confusion  in 
the  contracts  of  mankind  if  custom  could  avail  in  such  a  case. 

So  where  words  have  a  knoion  legal  meaning  which  belongs  to  them,  evi- 
dence is  not  admissible  to  show  that  the  parties  intended  to  use  them  in  a 
different  sense  according  to  the  custom  of  the  country  {x). 

In  many  instances  extrinsic  evidence  of  custom  and  usage  is  admissible 
for  the  purpose  of  annexing  incidents  to  the  terms  of  a  written  instrument, 
concerning  which  the  instrument  is  silent  (y).  The  principle  upon  which 
such  evidence  is  admissible,  seems  to  be  a  reasonable  presumption  that  the 
parties  did  not  express  the  whole  of  their  intention,  but  meant  to  be  guided 
by  custom  as  to  such  particulars  as  are  generally  known  to  be  annexed  by 
custom  and  usage  to  similar  dealings.  It  is  evident  that  in  commercial 
affairs,  and  all  the  other  usual  and  common  transactions  of  life,  it  would  be 
attended  with  great  inconvenience  that  the  well-known  ordinary  practice 
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(«)  See  Anderson  v.  Pitcher,  2  B.  &  P. 
108.  Parkinxon  v.  Collier,  Parke  on  Ins. 
'3l4,infra.  Parol  evidence  is  inadmissible 
to  exjdain  the  meaning  of  the  words  "  more 
or  less  "  in  a  mercantile  contrac.t.  Cross  v. 
^Jglin,  2  B.  &  Ad.  100. 

(t)  Parkinson  v.  Collier,  Park  on  Ins. 
314.  Yenfes  v.  Pijni,  2  Marsh.  Rep.  141. 
1  Holt's  C.  95.  Tlie  practice  of  construing 
mercantile  instruments  according  to  the 
custom  of  trade,  was  carried  to  a  great 
length  in  the  case  of  Donaldson  v.  Forster 
(Sittings  after  Mich.  Term,  29  Geo.  3, 
Abbott's  Law  of  Shipp.  213).  There,  by 
the  terms  of  the  charter-party,  it  was  sti- 
pulated that  the  merchant  should  have  the 
exclusive  use  of  the  ship  outwards,  and  the 
exclusive  privilege  of  the  cabin,  the  master 
not  being  allowed  to  take  any  passengers. 
The  defendants  insisted,  that  under  a 
charter-party  so  worded,  it  was  the  con- 
stant usage  of  trade  to  allow  the  master 
to  take  out  a  few  articles  for  a  private 
trade.  Lord  Kenyon  admitted  evidence 
to  be  given  to  prove  this  usage,  observing, 
that  although  primH  facie  the  deed  ex- 
cluded this  privilege,  yet  he  thought  the 
deed  might  be  explained  by  uniform  and 
constant  usage,  the  usage  being  a  tacit  ex- 
ception out  of  the  deed.  Notwithstanding 
this  high  authority,  sanctioned  as  it  has,  in 
some  measure,  been  by  its  adoption  and 
insertion  in  the  very  learned  work  from 
which  it  is  cited,  some  doubt  may  perhaps 


still  be  entertained  whether  the  receiving 
such  evidence  be  strictly  warranted  in  prin- 
ciple. See  Sir  D.  Evans's  remarks  in  his 
edition  of  Pothier,  vol.  2,  p.  215. 

(m)  Yeates  v.  Pirn,  Holt's  C.  95. 

{x)  Supra, aOl;  and  see  Doe  v.  Benson, 
4  B.  &  A.  580. 

(y)  To  what  extent  the  silence  of  a  mer- 
cantile contract  on  a  particular  point  may 
be  supplied  by  evidence  of  the  general 
course  and  usage  of  trade,  is  a  question 
which  it  would  be  difficult  to  answer  with 
exactness  and  precision.  Per  Tindal,  C.  J. 
in  Whittnkcr  v.  Mason,  2  Bing.  N.  C.  309. 
Where  the  stipulations  in  a  lease  as  to 
the  mode  of  cultivation  applied  only  to  the 
holding  during  the  tenancy,  but  were 
wholly  silent  as  to  the  terms  of  quitting  ; 
held  that  an  affirmative  covenant,  that  the 
wheat  lands  should  be  summer-fallowed, 
and  an  affirmative  custom  for  the  off- 
going  tenant  to  have  one  proportion  of  the 
wheat  for  a  way-going  crop,  if  sown  after 
a  summer  fallow,  and  another  proportion  if 
sown  after  turnips,  were  not  so  inconsistent 
as  that  the  tenant  might  not  be  entitled  to 
his  share  of  wheat  growing  at  the  deter- 
mination of  the  tenancy  after  a  crop  of 
turnips,  the  landlord  having  a  right  of  ac- 
tion if  the  covenant  had  not  been  observed. 
Holding  v.  Pifjyott,  7  Bing.  405.  If  any 
condition  in  the  lease  is  necessarily  repug- 
nant to  or  inconsistent  with  a  custom,  the 
latter  is  excluded. 
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and  usage  on  the  subject  sliould  not  be  tacitly  annexed,  by  virtue  of  such  a 
presumption,  to  the  terms  of  a  contract,  and  that  the  parties  should  either 
be  deprived  of  the  certainty  and  advantage  to  be  derived  from  the  known 
course  of  dealing,  or  be  i)laeed  imder  the  necessity  of  laboriously  si)ecifying 
in  their  contracts  by  what  particular  usages  they  meant  to  be  bound. 

It  is  unnecessary  to  allude  to  the  numerous  instances  in  which,  upon  the 
same  principle,  the  law  itself  annexes  its  own  terms  to  a  contract.  If  a 
contract  for  the  sale  of  goods  be  silent  as  to  the  time  of  delivery,  the  law 
annexes  the  term  that  they  shall  be  delivered  within  a  reasonable  time. 
A  bill  of  exchange  is  payable  at  a  certain  day;  but  the  law  allows  three 
additional  days  of  grace,  concerning  which  the  instrument  is  silent.  The 
instance  of  a  bill  of  exchange  is  also  a  strong  one  to  show  how  far  custom 
operates  to  annex  terms  not  expressed  in  the  instrument. 

It  would  be  superfluous  to  sjjecify  how  many  terms  and  conditions,  which 
are  not  expressed  on  the  face  of  a  bill  of  exchange,  are  annexed  to  it  by  the 
custom  of  merchants,  as  necessary  and  inseparable  incidents.  The  opera- 
tion of  this  presumption  is  not  confined  to  mercantile  instruments. 

It  has  been  held  that  a  tenant  might  avail  himself  of  a  local  custom  to 
take  a  way-going  crop  after  the  expiration  of  his  term  under  a  lease  ;  for 
the  custom  did  not  alter  or  contradict  the  terms  of  the  lease,  but  merely 
superadded  a  right  consequential  to  the  taking  (z). 

Upon  the  same  principle,  evidence  was  admitted  to  show  that  a  heriot 
"was  due  on  the  death  of  the  tenant  for  life,  although  that  duty  was  not 
expressed  in  the  lease  (a). 

So  it  has  been  held  that  a  custom  for  an  away-going  tenant  to  provide 
work  and  labour,  tillage  and  sowing,  and  all  materials  for  the  same,  in  his 
away-going  year,  the  landlord  making  him  a  reasonable  compensation,  is 
not  excluded  by  an  express  written  agreement  between  the  landlord  and 
tenant,  which  is  consistent  with  such  a  custom  (b). 

The  presumption  necessarily  ceases  where  it  can  be  collected,  from  the 
terms  of  the  instrument,  that  it  was  contrary  to  the  intention  of  the  con- 
tracting parties,  in  the  particular  instance,  to  be  guided  by  the  custom:  as 
where  the  parties  have  actually  expressed  an  intention  different  from  the 
custom,  for  then,  according  to  the  general  rule  of  law,  expressuvi  facit  cessare 
taciturn ;  or  even  where  a  contrary  intention  may  be  inferred  from  the 
terms  of  the  contract.  Thus,  where  the  lease  specified  certain  payments  to 
be  made  by  the  in-coming  to  the  out-going  tenant  at  the  time  of  quitting, 
but  specified  no  payment  for  foldage,  it  was  held  that  this  agreement  ex- 
cluded the  operation  of  a  custom  for  the  in-coming  tenant  to  pay  to  the  out- 
going tenant  an  allowance  for  foldage  (c).  But  a  stipulation  as  to  quitting 
does  not  exclude  so  much  of  a  custom  as  is  not  inconsistent  with  such 
stipulation  (<£).     Parol  evidence  was  admitted  to  show,  that  by  the  custom 


(2)  Wigglesicorth  v.  Dallison,  Dougl. 
201. 

(a)  Per  cur.  White  v.  Sayer,  211. 

(b)  Seiiior  t.  Arnutage,  Holt's  C.  197. 
See  I>(tlby  v.  Hirst,  1  B.  &  B.  224.  An 
usage  for  a  landlord  to  compensate  the  off- 
going  tenant  for  tilling,  fallowing  and  ma- 
nuring arable  and  meadow  land,  according 
to  good  husbandrj',  and  from  which  the 
tenant  can  receive  no  benefit,  is  reasonable, 
and  is  to  be  considered  not  as  a  custom  but 
an  usage,  and  need  not  be  from  time  imme- 


morial. See  Roxburgh,  Duke  of,  v.  Ro- 
bertson, 2  Bligh,  166. 

(c)  Webb  v.  Plummcr,  2  B.  &  A.  746. 
Roberts  v.  Barker,  1  C.  &  M.  808.  So 
evidence  of  an  usage  at  the  Navy-office 
to  pay  bills  indorsed  by  an  attorney  in  liis 
own  name,  and  negotiated  by  him  under  a 
power,  cannot  be  received  for  the  purpose 
of  enlarging  the  terms  of  the  power.  Hogg 
v.  Snaiih,  1  Taunt.  347. 

{(l)  Where  a  lease  provided  for  the 
tenant's  spreading  more  manure  on  the  pre- 
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of  the  county  the  word  "thousand,"  applied  in  a  lease  to  rabbit.,  meant 

''Ttis'i  general  rule,  that  oral  and  extrinsic  evidence  is  admissive  to  rebut  To  ,-c^.t 
a  presumption  of  law  or  equ.ty.  Here  the  evidence  is  not  offered  as  a  sub-  ^.1^ 
stitute  for  written  evidence,  but  to  remove  an  impediment  which  would 
otherwise  have  obstructed  or  altered  its  operation  (/).  Thus,  it  has  been 
held  that  parol  evidence  is  admissible  to  show  that  a  legacy  was  not  in- 
tended in  satisfaction  of  a  debt  (^),  or  that  the  testator,  although  he  gave 
the  executor  a  legacy,  intended  that  he  should  have  the  surplus(/0,  or  to 
rebut  the  equity  of  an  heir  at  law  {i).  So  where  the  conusor  of  a  fine  dies 
before  the  uses  are  declared,  the  presumption  that  the  fine  was  levied  to  the 
use  of  the  conusor  may  be  rebutted  by  evidence  (A).  .    ^    .     u     • 

If  a  tenant  for  life  pays  off  a  charge  on  the  estate  pr>md  facu'  he  is 
entitled  to  that  charge  for  his  own  benefit,  with  the  qualification  ot  having 
no  interest  durim,  his  life.  If  a  tenant  in  tail  or  in  fee-simple  pays  off  a 
charc^e,  that  payment  is  prima  facie  presumed  to  be  made  in  favour  of  the 
estate;  but  the  presumption  may  be  rebutted  by  evidence,  as  by  calling  for 
an  assignment,  or  by  a  declaration  (Z). 

So  oral  evidence  has  been  admitted  by  courts  of  equity  to  show  that  a  por- 
tion advanced  to  a  child  subsequent  to  the  making  of  a  will,  and  of  the  same 
amount  with  the  legacy,  was  not  intended  as  an  ademption  of  a  legacy  (m) ; 


mises  than  the  custom  required,  leavin":  the 
rest  to  be  paid  for  by  the  laudlord  at  the 
end  of  tlic  term,  and  the  custom  was 
for  the  tenant  to  be  paid  last  year's 
plouijhin}?  and  sowinp,  and  to  leave  the 
manure  if  the  lanillord  would  buy  it,  it  was 
held  that  the  tenant  was  still  entitled  to  be 
paid  for  the  last  year's  sowing  and  plough- 
in"-,  according  to  the  custom.  Hittton  v. 
Wm-ri'ii,  1  M.  &  W.  48G.  Holding  v. 
Pigotf,  7  Bing.  475. 

(e)  Smith  V.  Wilson,  3  B.  &  Ad.  728. 
(/)  2  Atk.  G9.  UO  ;  Amb.  1'2G;  2  Vern. 
252. 

(j/)  Cuthhert  v.  Peacock,  2  Vern.  593. 
But  see  Foicler  v.Fowhr,  3  P.  Wms.353; 
where  an  allowance  of  pin-money  being  in 
arrear  to  the  wife  for  two  years,  Talbot,  C. 
would  not  admit  evidence  to  show  the  inten- 
tion of  the  testator  that  she  sliould  have  a 
legacy  of  500  Z.  in  addition  to  the  arrears. 

°(h)  2  Vern.  252.  048.  673.  WinyfieU 
V.  At}iinso7i,  2  Ves.  673;  2  P.  W.  158; 
9  Mod.  9  ;  1  Str.  508.  So  where  the  wife 
was  executrix,  and  real  and  personal  pro- 
perty were  left  to  her  by  her  husband. 
Lake  V.  Lake,  1  Wils.  313 ;  Amb.  120,  per 
Buller,  J. ;  Dougl.  40  ;  2  Atk.  09,  Evi- 
dence is  admissible  to  show  that  one  prima 
facie  a  trustee  takes  for  his  own  benefit. 
Lanafiehl.  H.Bantony.  Hodges,Lom.  230. 
Doev.  Langton,  2  B.  &  Ad.  080.  The 
gift  of  a  legacy  in  reversion  to  an  executor 
does  not  necessarily  exclude,  but  only 
raises  a  presumption  against  his  taking  the 
residue  beneficially,  and  if  there  is  no  ex- 
press declaration  that  he  is  to  be  a  trustee, 
but  only  circumstances  raising  a  presump- 
tion, parol  evidence  is  admissible  to  rebut 


it.  OW//mn  V.  5/rt^er,  3  Sim.  84.  Where 
a  specific  bequest  was  given  in  the  will  to 
the  executor  for  his  care  and  trouble, 
held  that  it  excluded  him  from  taking  the 
residue  beneficially,  and  that  parol  evidence; 
of  the  testator's  declarations  after  the 
making  of  the  will  were  iiiaamissiblc. 
Whifaker  v.  Tatham,  7  Bing.  028.  And 
6ce  Foster  v.  Munt,  1  Vern.  473;  and 
Gihhs  V.  Bomney,  2  V.  &  B.  294. 

(i)  Mallahar  v.  MaUabar,  Cas.  Temji. 
Talb.  79  ;  1  Powell,  L.  D.  c.  xii. ;  2  Powell, 
L.  D.  40. 

(k)  Eoe  V.  Pophnm,  Dougl.  24.  Lord 
Altham  v.  Lord  An</lesea,iii\h.  Eq.  11.  10. 
(/)  Per  Lord  Elilon,  in  The  Earl  of 
Biickiiighainshirc  v.  Ifohart,  3  Swanst. 
180.  Where  a  tenant  for  life  of  a  settled 
estate  purchased  incumbrances  and  had 
them  assigned  to  a  trustee,  and  purchased 
the  remainder  and  had  it  conveyed  subject 
to  existing  charges,  and  devised  the  estate 
subject  to  the  charges  so  purchased,  it  was 
held  that  parol  evidence  was  admissible  to 
show  that  the  charges  were  merged.  A  stley 
V.  Mi«i,  1  Sim.  298.  ^  ^  i^r 

im)  Debeze  v.  Man,  2  Bro.  C.  C.  Kw. 
Coote  V.  Boyd,  2  Bro.  C.  C.  521.  Or,  as 
it  seems,  to  show  that  such  advancement 
was  intended  as  an  ademption  {Eosewell  v. 
Bennett,  3  Atk.  77).  But  note,  that  the 
intention  of  the  legacy  was  specified  in  the 
.  will ;  and  the  case  was  not  decided  on  that 
ground.  See  also  Hooley  v.  Hutton,  1 
Ves.  jun.  390.  Where  portions  are  pro- 
vided by  any  means  whatever,  and  the 
parent  gives  a  provision  by  will  for  a  por- 
tion, it  is  a  satisfaction  7/riOT«i /««<?,  and 
unless  there  be  circumstances  to  show  that 
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and  for  this  purpose,  and  to  show  the  real  intention,  even  oral  declarations 
are  admissible  (n). 

In  the  case  even  of  a  devise  of  lands,  it  has  been  held  that  the  legal  impli- 
cation, as  to  the  revocation  of  the  will,  founded  upon  the  subsequent  mar- 
riage of  the  testator,  and  birth  of  a  child,  may  be  rebutted  by  parol  evi- 
dence ((^).  Lord  Mansfield  observed,  "  I  am  clear  that  this  presumption,  like 
all  others,  may  be  rebutted  by  every  sort  of  evidence.  There  is  a  technical 
phrase  for  it  in  the  case  of  executors  (p) ;  it  is  called  rebutting  an  equity." 
And  Mr.  J.  Buller  said,  that  implied  revocations  mu^t  depend  on  the  cir- 
cumstances at  the  time  of  the  testator's  death. 

But  although  such  evidence  be  admissible  to  rebut  a  presumption  arising 
from  the  operation  of  matter  in  pais  as  to  the  intention  of  the  party  to 
revoke,  it  is  otherwise  where  the  revocation  is  by  act  of  law,  where  the 
law  pronounces  upon  a  presumption  jMris  et  dejure  (q),  that  is,  where  the 
presumption  of  law  is  so  violent  that  it  does  not  admit  circumstances  to  be 
set  up  to  repel  it  (r).  Thus,  where  a  testator  devised  his  lands  to  B.,  and 
afterwards,  upon  his  marriage,  conveyed  them  by  lease  and  re-lease  to 
trustees,  to  other  uses,  with  the  usual  limitations  in  marriage-settlements, 
the  Court,  on  a  trial  at  bar,  refused  to  hear  parol  evidence  to  show  that  the 
devisor  meant  that  his  will  should  remain  in  force  (s). 

Ao-ain,  jiarol  evidence  as  to  the  state  and  circumstances  of  a  testator  are 
deemed  to  be  admissible  in  order  to  give  effect  to  a  will,  by  explaining  that 
which  otherwise  would  have  no  operation.  The  legitimate  limit  to  evidence 
of  this  description  seems  to  be,  that  it  is  admissible  to  show  what  the  toords 


it  was  not  so  intended.  Per  Lord  Alvan- 
ley,  Hinchcliffe  v.  lfiMc7icZ(^e,  3  Ves.  jun. 
616.  Per  Lord  Eldou,  in  Pole  v.  Lord 
Somers,  6  Ves.  325.  The  question  there 
was  as  to  satisfaction- 

(m)  Ellison  v.  Cookson,  1  Ves.  jun.  100. 
Clinton  v.  Hooper,  1  Ves.  jun.  173.  But 
those  made  at  the  time  of  the  will  are  the 
most  important.  Trimmer  v.  Bayne,  7 
Ves.  508. 

(o)  Brady  v.  Cubitt,  Dougl.  30.  See 
the  observations  on  this  ease  in  Goodtitle 
V.  Oticay,  2  H.  B.  516.  For  the  cases 
in  which  an  alteration  in  circumstances 
amounts  to  an  implied  revocation  of  a  will, 
see  Bac.  Ab.  tit.  Wills  mid  Testaments, 
363,  6th  edit.  Brotvn  v.  Thomson,  1  P. 
Wms.  304.  Lugg  v.  Lugg,  1  Ld.  Rayni. 
441.  Shepherd  v.  Shepherd,  Dougl.  38,  n. 
—Sir  D.  Evans  observes,  that  "the  allow- 
ing a  written  instrument  to  derive  a  con- 
struction different  from  that  which  it  would 
naturally  import,  in  consequence,  not  of  any 
relative  character  of  the  subject-matter,  but 
of  verbal  declarations,  cannot,  on  principle, 
be  reconciled  with  the  general  tenor  of  our 
jurisprudence."  It  is  impossible  not  to  re- 
gret, in  common  with  that  learned  writer, 
that  in  any  branch  of  cases,  particularly 
one  so  important  as  the  present,  the  uncer- 
tainty and  vagueness  of  oral  testimony  of 
the  very  weakest  and  loosest  description 
should  be  in  effect  substituted  for  the  cer- 
tainty of  a  written  document.  The  prac- 
tice involves  an  inconsistency.  If  the  ex- 
trinsic circumstances  be  so  powerful  as  to 


create  a  stronger  presumption  as  to  the 
intention  of  the  party,  than  that  which 
arises  from  his  own  written  exposition  of 
that  intention  (which  still  remains  uncan- 
celled), how  can  that  presumption  be  con- 
sidered to  be  so  weak  as  to  be  met  and  de- 
feated by  mere  oral  declarations  ?  It  seems 
to  be  inconsistent  to  consider  such  evidence 
to  be  more  forcible  than  the  written  instru- 
ment, and  yet  weaker  than  oral  evidence ; 
and  it  is  in  effect  to  give  to  oral  evidence 
a  greater  authority  than  the  written  evi- 
dence, to  subject  solemn  and  authentic  writ- 
ten instruments  to  all  the  laxity  and  uncer- 
tainty of  parol  evidence,  and  to  render  titles 
to  property,  contrary  to  tlie  policy  of  the 
law,  hazardous  and  pi'ecarious.  And  now 
see  the  st.  7  W.  4,  &  1  Vic.  c.  26,  and  tit. 
Wills. 

{jy)  An  executor  is  not  excluded  from 
proof  of  the  testator's  intention  that  he 
should  take  the  surplus,  by  the  circum- 
stance of  his  taking  a  reversionary  contin- 
gent interest.  Lynn  v.  Beaver,  1  Turn. 
63.  Such  evidence,  however,  is  admissible 
only  for  the  purpose  of  supporting  the 
apparent  effect  of  an  instrument ;  it  is  in- 
admissible to  show  that  a  legacy  in  a  second 
will  was  intended  as  an  ademption  of  a 
legacy  given  by  the  former  will.  Hurst  v. 
Beach,  5  Madd.  360. 

(q)  See  tit.  Presumption;  and  Heinecc. 
El.  J.  C,  part  4,  s.  124. 

(r)  See  2  H.  B.  522. 

(«)  Goodtitle  v.  Otivay,  2  H.  B.516. 
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themselves,  as  applied  to  their  subject-matter,  express;  but  not  to  show, 
independently  of  the  expressions  themselves,  ivhat  the  testator  intended  to 
express. 

For  the  purpose  of  determining  the  meaning  of  a  testator's  words, 
extrinsic  evidence  seems  to  be  generally  admissible  (/).  And  it  seems  to 
be  immaterial  whether  the  necessity  for  resorting  to  extrinsic  evidence  be 
apparent  on  the  face  of  the  will,  or  is  first  raised  by  extrinsic  circum- 
stances (m). 

It  is,  however,  to  be  carefully  remarked,  that  if,  from  evidence  of  the 
testator's  circumstances,  it  appear  that  his  words,  strictly  interpreted,  are 
sensible  and  applicable,  and  there  be  nothing  on  the  face  of  the  will  from 
which  an  intention  to  use  the  words  in  a  different  sense  is  apparent,  the 
strict  interpretation  of  the  words  must  be  adhered  to,  although  they  be 
capable  of  some  secondary  construction,  and  though  the  most  conclusive 
evidence  could  be  given  to  show  that  the  testator  used  them  in  such  second- 
ary sense  {x). 

III.  Having  thus  seen  how  far  parol  evidence  is  admissible  to  contradict, 
vary,  or  wholly  subvert,  a  written  instrument,  as  also,  on  the  other  hand,  to 
establish,  explain,  and  support  written  evidence,  it  remains,  in  the  third  place, 
to  consider  in  what  cases  parol  extrinsic  evidence  is  admissible  to  prove  a 
fact  by  virtue  of  its  own  weight  and  authority,  notwithstanding  the  casual 
existence  or  use  of  collateral  written  evidence  to  prove  or  disprove  the  same 
fact.  What  has  been  already  said  supplies,  indeed,  a  sufficient  test ;  for  it 
seems  that,  in  general,  the  mere  circumstance  that  a  written  instrument 
exists  which  may  be  made  evidence  of  a  particular  transaction,  does  not 
exclude  oral  testimony  either  to  prove  or  disprove  the  fact,  unless  that 
written  instrument  be  by  law  constituted  the  authentic  and  sole  medium  of 
proving  that  fact  {y).  The  importance  of  the  subject,  however,  renders  it 
desirable  further  to  consider,  1st,  In  what  instances  written  instruments  are 
of  an  exclusive  nature  ;  2dly,  With  respect  to  wh^X  parties  and  to  vf\\dA.  facts. 

In  the  first  place,  written  evidence  has  an  exclusive  operation  in  many 
instances,  by  virtue  of  peremptory  legislative  enactments  {z).  So  it  has  in 
all  cases  of  written  contracts  (a). 


To  rebut  a 
presump- 
tion. 


Independ- 
ent force 
and  etfect 
of  parol 
evidence. 


•  (t)  Per  Ld.  Hardwicke,  in  Goodinge  v. 
Goodinge,  1  Ves.  231.  Per  Ld.  Thurlow, 
in  Jeacock  v.  Falkner,  1  Bro.  C.  C.  295 ; 
and  Fonnereau  v.  Poyntz,  1  Bro.  C.  C. 
471.  Per  Ld.  Lougliborougb,  in  Gaskell 
v.  Winter,  3  Ves.  540.  Ld.  Manners,  in 
Crane  v.  Odell,  I  Ball.  &  B.  480.  Sir  T. 
Plumer,  in  Beachcrqft  v.  Beachcroft,  1 
Madd.  430 ;  and  Colpoys  v.  Colpoys,  1  Jac. 
451.  Per  Ld.  Eldon,  in  Oakden  v.  Clifden, 
Liu.  Inn  Hall,  1806.  See  also  Zane  v.  Lord 
Stanhope,  6  T.  R.  345.  Doe  d.  Le  Cheva- 
lier \.  Huthioaite,  3  B.  &  A.  632.  Gibson 
v.  Gell,  2  B.  &  C.  680.  Pocock  v.  Bishop 
of  Lincoln,  3  B.  &  B.  27.  Alford  v.  Green, 
5  Madd.  95.  Goodrlght  v.  Downshire,  2 
B.  &  P,  608 ;  1  N.  R.  344.  Wilder's  Case, 
G  Rep.  16.  See  Powell  on  Dev.  by  Jarman, 
vol.  i.  p.  488. 

(?<)  See  the  judgment  given  by  Bayley, 
J.  in  Smith  v.  Boe  d.  Jersey,  2  B.  &  B. 
653.  Fonnereau  v.  Poyntz,  1  Bro.  C.  C. 
471.  Abbott  v.Massie,?>'^es.\'i^.  Price 
v.  Page,  4  Vea.  680.  Colpoys  v.  Colpoys, 
1  Jac.  451. 

VOL.  II. 


(a?)  Doe  d.  Oxenden  v.  Chichester,  3 
Taunt.  147;  4  Dow  P.  C,  65;  supra, 
111. 

(y)  See  Grey  v.  Smithies,  Burr.  2273, 
and  infra.  Still  less  does  tbe  existence 
of  a  deed  or  otber  written  instrument 
exclude  parol  evidence  as  to  a  collateral 
transaction.  Fletclier  v.  Gilleqne,  3 
Bing.  635.  So  in  tbe  case  of  a  parol  agree- 
ment to  do  repairs,  in  consideration  tbat 
tbe  plaintiff  would  become  tenant  to  the 
defendant.  Seago  v.  Deane,  4  Bing.  459. 
So  wbere  tbe  parties  to  an  indenture  of 
cbarter-party  afterwards  agreed  by  parol 
for  tbe  use  of  tbe  sliip,  ad  interim.  White 
v.  Parkins,  12  East,  578.  An  admission 
of  a  fact  is  evidence  of  tbe  fact  against  tbe 
party  who  makes  it,  although  a  written  in- 
strument be  essential  to  tbe  fact.  Slat- 
tiry  v.  Pooley,  6  M.  &  W.  664.  Doe  v. 
Ross,l  M.  &'W.  102. 

{z)  Supra,  tit.  Frauds,  Statute  of. 

(a)  Supra,  til.  Assumpsit. 
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Receipt. 


Confession, 


So  also,  in  all  cases  where  the  acts  of  a  court  of  justice  are  the  subject  of 
evidence.  Courts  of  record  speak  by  means  of  tlipir  records  onlj' ;  and  even 
where  the  transactions  of  courts,  which  are  not,  technically  speakin<r,  of 
record,  are  to  be  proved,  if  such  courts  preserve  written  memorials  of  their 
proceedings,  those  memorials  are  the  only  authentic  means  of  proof  which 
the  law  recognizes  {b).  And  it  seems  that,  in  general,  where  the  law  autho- 
rizes any  person  to  make  an  inquiry  of  a  judicial  nature,  and  to  register  the 
proceedings,  the  written  instrument  (c)  so  constructed  is  the  only  legitimate 
medium  to  prove  the  result. 

Thus,  as  has  been  seen,  parol  evidence  cannot  be  received  of  the  declara- 
tion of  a  prisoner  taken  before  a  magistrate  under  the  statutes  of  Philip  & 
Mary,  where  the  examination  has,  as  required  by  those  statutes,  been  taken 
in  writing  {d). 

So  the  official  return  of  the  sheriff  to  a  writ  of  execution  is  usually  con- 
clusive as  between  the  litigating  parties,  although  not  as  between  them  and 
himself(e). 

But  in  general,  public  and  authorized  documents,  whether  appointed  by 
express  authority  of  law,  or  recognized  by  the  law  as  instruments  of  autho- 
rity, if  they  be  but  collateral  memorials  of  the  fact,  possess  no  exclusive 
authority  as  instruments  of  evidence.  Thus,  although  the  entry  of  a  marriage 
in  the  parish  register,  made  according  to  the  Marriage  Act,  be  evidence  of 
the  marriage,  it  does  not  exclude  the  parol  evidence  of  any  witness  who  can 
prove  the  fact  of  marriage.  So,  although  public  printed  proclamations  of 
government  gazettes,  public  books,  official  returns,  and  other  (/")  docu- 
ments of  authority,  are  admissible  in  evidence  to  prove  particular  facts,  they 
do  not  exclude  parol  evidence.  The  principle  applies  in  general,  as  it 
seems,  where  the  document  contains  a  mere  subsequent  memorial  and  recog- 
nition of  the  fact. 

A  receipt  for  money,  it  has  been  held,  is  not  conclusive  evidence  against 
the  person  who  gives  it,  that  he  has  actually  received  the  money. 

Thus,  upon  the  failure  of  an  annuity  deed  for  want  of  a  memorial,  upon 
an  action  brought  by  the  plaintiff  against  the  two  grantors,  to  recover  the 
consideration  paid,  one  of  the  defendants,  who  was  a  surety  only,  was  per- 
mitted to  show,  notwithstanding  his  having  signed  a  receipt  for  the  money, 
jointly  with  the  other  defendant,  the  principal,  that  he  had  never  in  fact 
received  the  money  (g). 

In  the  case  of  Wilsonv.  Poulter,  which  is  very  briefly  reported  (A),  it  is  stated 


(ft)  Vide  Vol.  I.  tit.  Judgment.  5m- 
pra,  Insolvent,  562.  In  BlecUtyn  v. 
SedgwicTt,  Anst.  304,  the  Court  refused 
to  liear  parol  evidence  of  the  condemna- 
tion of  a  ship  in  Carolina,  a  copy  of  the 
condemnation  which  had  been  given  to 
the  captain  having  been  lost  at  sea. 

(c)  Or,  in  some  instances,  an  examined 
copy  of  it.    Supra,  Vol.  I.  tit.  Judgment. 

(d)  Supra,  38.  But  parol  evidence 
may  be  given  of  the  same  declarations 
made  by  the  prisoner  at  other  times  ;  su- 
pra, 38 ;  infra,  787. 

(e)  Gyfford  v.  Woodgate,  16  East,  296, 
vol.  i. 

(/)  Vol.  I.  tit.  Written  Evidence. 
(^f)  Stratton  v.  Restall  §•  another,  2 


T.  R.  366.  And  see  The  Attorney-gem- 
ral  v.  Randall  ^  others,  2  Eq.  C.  Abr. 
742,  and  cited  5  T.  R.  369,  and  approved 
of  by  Buller,  J. ;  where,  although  a  receipt 
had  been  signed  by  three  trustees,  the  Lord 
Chancellor  decreed  that  the  one  only  who 
had  received  the  money  should  be  answer- 
able for  it.  But  see  Rowntree  v.  Jacob, 
2  Taunt.  141  ;  also,  1  Sid.  44  :  1  Lev.  43 ; 

1  Saund.  285;  Lutw.  1173;  Co.  Litt.  by 
Harg.  and  Butler,  373.   Latour  v.  Bland, 

2  Starkie's  C.  382. 

{h)  Str.  794.  In  Roicland  v.  Ashby, 
1  Ry.  &  M.  231,  it  was  held  that  admis- 
sions made  by  a  party  on  his  examina- 
tion before  commissioners  of  bankrupts, 
and  which  were  material  though  not  con- 
tained in  the  written  examination,  might 
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merely  that  a  defendant  in  trover  was  charged  witli  his  confession  taken   Written 
before  commissioners  of  bankrupt,  and  tliat  the  Chief  Justice  refused  to  let  'j/™f> 
the  defendant  explain  it  by  parol  evidence.     It  is  not  stated  in  what  way   elusive. 
the  defendant  proposed  to  explain  the  document  j  and  it  would  not  be  safe   Confession, 
to  rely  much  on  so  very  loose  a  report. 

In  the  common  case  of  a  confession  taken  before  a  magistrate,  on  a  charge 
of  felony,  the  practice  is  for  the  prosecutor  to  prove  by  evidence  that  the 
written  document  produced  is  a  faithful  account  of  the  prisoner's  state- 
ment ;  upon  principle,  therefore,  it  scarcely  admits  of  doubt  that  the  pri- 
soner is  at  liberty  to  meet  such  evidence  by  contrary  testimony,  and  to 
show  that  the  written  instrument  is  inaccurate.  The  statutes  which  autho- 
rize the  magistrate  to  take  the  examination  of  prisoners  do  not  give  them 
an  exclusive  force  ,  and  their  admissibility  and  operation  as  evidence  seem 
to  stand  upon  the  same  footing  with  any  other  admissions  at  common  law  (i), 
which,  in  such  instances,  are  usually  inconclusive  (/t).  And  it  seems  that 
in  general,  where  a  document,  such  as  a  letter,  not  being  matter  of  compact 
and  agreement,  is  given  in  evidence  as  an  admission  by  the  adversary,  the 
latter^may  adduce  evidence  to  show  that  it  originated  in  mistake,  or  to 
explain  it  by  circumstances  (l). 

In  an  action  brought  by  bankers  to  recover  back  money  paid  on  a  cheque 
purporting  to  be  drawn  by  the  defendant,  but  alleged  to  be  a  forgery,  and 
which  was  the  fact  in  issue,  held,  that  minutes  of  the  defendant's  examina- 
tion on  a  charge  made  against  a  party  as  having  forged  the  cheque,  were 
receivable,  although  he  afterwards  signed  a  regular  deposition  (»«)• 

2dly.  Next,  with  respect  to  the  parties,  and  the  particular /aef*-  which  it   As  to  what 
recites!— The  instrument  offered  in  evidence,  whether  record,  deed,  or  simple  ^'[[^^^^"i-^"' 
contract,  is  offered  either  as  between  the  same  parties,  or  where  either  one   ^^^  jjarties. 
or  both  are  different.     Even  where  both  parties  are  the  same,  it  frequently 
happens  that  the  instrument  will  not  operate  as  an  estoppel  unless  it  be 
^^ecmWy  pleaded  ill);  and  if  it  has  not  been  pleaded,  parol  evidence  of  the 
fact  is  usually  admissible  in  contradiction  of  the  written  instrument. 

In  the  next  place,  even  where  a  record  or  deed  exists,  which  is  conclusive 
upon  the  parties,  it  is  not  always  conclusive  upon  all  points. 

Thus,  evidence  is  admissible  to  prove  that  a  deed  was  executed,  or  a  bill 
of  exchange  made,  at  a  time  different  from  that  of  the  date  {o),  or  that  the 
party  in  whose  name  a  contract  for  the  sale  of  goods  was  made,  was  but  the 

be  proved.    So  additional  statements  made  {k)  Supra,  tit.  Admissions. 

by  a  prisoner  before  a  magistrate,  and  not  (/)  Supra,  tit.  Admissions^  and    see 

contained  in  the  written  examination,  may  HoMen  v.  Jumpson,   4  Esp.  C.   1«J;    I 

be  proved  bv  parol.     Venafra  y .  Johjison,  T.  R.  182  ,  .  o   c   r» 

1  Mo.   &  R.  310.     Supra,  tit.   Admis-  (m)   Wilhamsy.  Woodicard,4:  C.  Sc  F. 

SIONS.     What  a  prisoner  says  before  he  346. 

may  know  the  charge  against  him  is  ad-  (n)  Supra,  Vol.  I.  tit.  Estoppel. 

missible;    interlineations  and   erasures  in  (<,)  The  plaintiiF  may  declare  on  a  bond 

a  confession  are  cured  by  the  attestation  ;  bearing  date  on  one  day,  and  prove  a  de- 

and  it  is  no  objection  that  it  is  said  to  be  livery  on  anotlier  day  {Goddard's  Case,  2 

signed,  where  the  party  was  a  marksman;  Rgp.  4^  b),  or  allege  a  deed   to  have  been 

and  a  voluntary  confession,  taken  before  delivered  on  a  day  different  from  that  on 

the  conclusion  of  the  evidence  against  the  which  it  bears  date.    Hall  v.  Cazenove, 

prisoner,  may  be  given  in  evidence  on  the  East,  477.      Stone  v.  Bale,  3  Lev.  348. 

parol  statement   of  tlie  clerk,  refreshing  a  latitat  alleged  to  have  been  issued  on  a 

his  memory  by  the  paper.  R.  v.  Bell,  5  particular  day  after  term,  may  be  proved 

C.  &  P.  102;  questioning  R.  v.  Fagg,  4  C.  to  have  been  so  issued,  though  tested  of 

&  P.  5G6.  the  preceding  term.     1  Vent.  362. 


(i)  Supra,  tit.  Admissions. 
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agent  of  another(/)).  And  even  in  the  case  of  records,  which  are  conclusive 
as  far  as  regards  their  substance,  averments  and  proofs  may  be  received  to 
contradict  them  as  to  time  and  place  and  many  other  particulars  (q). 

The  reason  is,  that  in  the  case  of  the  record,  the  points  of  variance  would  not 
have  been  considered  to  be  material  at  the  trial,  and  therefore  the  evidence 
does  not  in  effect  contradict  the  record  ;  and  that  in  the  case  of  deeds  or 
other  agreements  it  was  not  the  intention  of  the  contracting  parties  to  bind 
themselves  precisely  as  to  such  particulars,  such  instruments  being,  for  the 
sake  of  convenience,  frequently  executed  on  days  different  from  those  on 
which  they  bear  date,  and  commercial  agreements  being  as  frequently  made 
on  behalf  of  a  principal  in  the  name  of  an  agent  (r). 

The  parties  to  a  written  agreement  are  not,  in  general,  precluded  from 
proving  facts  consistent  with  the  agreement,  although  not  expressed  in  the 
agreement.  Where  the  written  agreement  was,  that  Maxwell  should  pur- 
chase of  Sharp  2,000  I  stock,  it  was  held  that  the  plaintiff  Maxwell  might 
give  in  evidence  a  parol  agreement  to  buy  2,000  Z.  stock  (which  belonged  to 
Sharp  and  Abbott,  but  stood  in  the  name  of  Sharj))  of  Sharp  and  Abbott, 
the  parol  being  consistent  with  the  written  agreement  (s). 

And  as  between  the  parties  to  a  deed,  or  those  who  claim  in  privity,  evi- 
dence is  admissible  to  show  the  purpose  and  intention  of  executing  the 
instrument,  provided  it  be  perfectly  consistent  with  the  legal  operation  of 
the  instrument,  and  not  inconsistent  with  its  express  terms. 

Thus,  in  the  case  o^  Milhourn  v.  Ewart  ^-  others  {t),  where  a  man,  in  con- 
templation of  marriage,  executed  a  bond  to  his  intended  wife  (the  plaintiff), 
conditioned  for  the  payment  of  money  by  the  heirs  or  executors  of  the 
obligor  to  the  plaintiff,  at  the  expiration  of  twelve  calendar  months  from 
and  after  the  death  of  the  obligor,  and  to  an  action  on  the  bond  against  the 
heirs  at  law  of  the  deceased  husband,  they  pleaded  the  marriage,  &c.,  and 
the  plaintiff  replied  the  fact  that  the  bond  was  made  in  contemplation  of 
a  marriage  between  the  defendant  and  the  obligor,  and  with  intent  that,  in 
case  the  marriage  should  take  place,  and  the  plaintiff  should  survive  her 
husband,  the  plaintiff  should  have  the  benefit  of  the  bond,  it  was  held  that 
those  facts  might  well  be  averred,  being  perfectly  consistent  with  the 
bond. 


(p)  Wilson  V.  Hart,  7  Taunt.  295. 
So  a  purchaser  of  land,  having  made 
the  purchase  in  the  name  of  another, 
may  show  that  he  the  (purchaser)  paid 
for  it,  in  order  to  raise  a  resulting 
trust.  Vem.  366.  Where  parol  evidence 
was  offered  (to  raise  an  equity)  that  a 
pension  granted  by  the  Crown  absolutely 
was  in  trust  for  the  plaintiff,  which  the 
defendant,  by  his  answer,  denied,  the 
evidence  was  rejected  by  Lord  Thurlow. 
Fordyce  v.  Willis,  3  Bro.  C.  P.  577. 
Parol  evidence  is  admissible  to  show  that 
land  described  in  a  deed  as  meadow  was 
not  meadow,  for  it  is  not  the  essence  of 
the  deed,  but  mere  matter  of  description. 
Sklpwith  V.  Green,  Str.  610.  Or  that 
land  described  as  containing  500  acres, 
does  not  contain  so  many.  S.  C.  Hac.  Ab. 
Pleas,  I.  11.  Where  a  deed  contains  a 
generality  to  be  done,  as  to  jierform  all 
agreements  set  down  by  A.,1  Rol.  872, 


1.  5 ;  to  carry  away  all  the  marl  in  close 
J5.,  lb. ;  to  release  all  his  right  in  C,  lb. ; 
2  Cowp.  600;  he  is  not  estopped  from 
denying  such  agreements,  &c.  Com.  Dig. 
Estojjpel,  A.  2. 

(q)  See  Starkie's  Crim.  Pleadings,  2d 
edit.  325,  and  supj-a,  Vol.  I.  tit.  Judicial 

iNSTRtTMENTS. 

(r)  Infra,  tit.  Partners  ;  and  tit. 
Vendor  and  Vendee. 

{s)  Maxwell  v.  Sharp,  Say.  187.  Where 
one  partner  deposited  his  own  deeds  under 
a  written  memorandum  "  as  a  security  in 
the  dealings  which  the  party  had  with  him," 
held  that  evidence  to  show  that  the  deal- 
ings alluded  to  were  partnership  trans- 
actions, was  admissible,  and  established 
the  lien  on  payments  made  on  behalf  of 
the  firm.  Chucli  v.  Freen,  1  M.  &  M.  259 ; 
S.  C.  contra,  2  Glyn  &  J.  246. 

(0  5T.  R.  381. 
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It  has  already  been  seen  that,  as  between  parties  to  a  deed,  evidence  of  a  Written 
further  consideration  than  that  expressed  in  the  deed  is  admissible  where   ^v^^^  ._^_' 
the  evidence  does  not  contradict  the  deed  {u).  conclusive, 

A  party  to  support  a  deed  may  show  a  consideration  by  parol  evidence,   inter  par- 
so  as  it  be  not  inconsistent  with  the  deed.     A  deed  operating  under  the  t^*^«- 
Statute  of  Uses,  and  not  reciting  any  consideration,  may  be  supported  by 
evidence  of  a  pecuniary  consideration  (:r). 

Except  in  cases  where  the  Statute  of  Frauds  requires  a  written  agreement, 
parol  evidence  may  be  admissible,  in  conjunction  with  written,  to  prove  the 
ao-reement.  Thus,  if  an  agreement  be  reduced  in  writing,  parol  evidence  is 
admissible  to  show  that  the  parties,  without  writing,  afterwards  varied  the 
terms  (y)  ■  for  here  the  evidence  is  offered,  not  to  vary  the  terms  of  an  in- 
strument which  stands  admitted  as  the  real  record  of  the  intention  of  the 
parties,  but  is  offered  consistently  with  the  existence  of  the  instrument,  and 
confessing  that  it  does  so  exist,  in  order  to  avoid  its  effect  by  proof  of  a  new 
agreement,  adopting  the  old  one,  either  wholly  or  in  part,  but  annexing 
certain  additional  terms. 

It  has,  indeed,  already  been  seen,  that  previous  or  contemporary  declara- 
tions are  not  admissible  to  vary  the  terms  of  a  written  agreement;  where, 
however,  the  nature  of  the  subject-matter  does  not  require  the  agreement 
to  be  in  writing,  although  a  presumption  arises,  in  the  absence  of  proof  to 
the  contrary,  that  the  parties  expressed  in  writing  the  whole  of  their  inten- 
tion in  respect  of  the  subject-matter,  and  intended  the  written  terms  to 
operate  as  an  agreement,  yet  that  presumption  may,  it  seems,  be  rebutted 
by  express  evidence  that  what  was  so  written  was  intended  as  a  mere  memo- 
randum of  one  part  or  branch  only  of  a  more  general  agreement,  and  was 
not  intended  to  operate  absolutely  and  unconditionally  (z),  or  it  may  be 
shown  that  a  parol  contract  was  made  independently,  wholly  collateral  to 
and  distinct  from  a  written  one  made  at  the  same  time.     In  such  cases,  the 
parol  evidence  is  used  not  to  vary  the  terms  of  the  written  instrument,  but 
to  show  either  that  it  is  inoperative  as  an  entire  and  independent  agreement,, 
or  that  it  is  collateral  and  irrelevant. 

Where  a  statute  requires  the  agreement  to  be  in  writing,  the  case  admits 
of  a  very  different  consideration ;  there  the  oral  and  written  terms  could 

AA  <f»r)r^  7.58  "  six  weeks,  at  two  guineas— TF.  W."  (the 
?)  Zdnl/sCa^e,  1  Co.  176.  So  a  hirer);  Lord  Ellenhorough  held  that  evi- 
deed  which  recites  a  pecuniary  considera-  dence  was  admissible  to  show  that  at  the 
1  on  only,  may  be  shown  to  have  been  time  of  the  hiring  it  was  express  ystipn- 
founded  on  a  consideration  of  marriage.  lated,  that  as  the  horse  was  u^ed  to  *% 
VUlers  V.  Beaumont,  ib.  Where  pre-  the  hirer,  if  he  took  him,  should  be  liable 
mises  were  purchased  at  a  sale  in  different  to  all  accidents.  In  many  mstances  the 
Tots  by  plaintiff  and  defendant,  and  in  their  terms  reduced  to  writing  /"^y  constitute 
deeds  the  premises  were  described  only  by  but  a  small  part  of  the  real  contract.  Sup- 
reference  to  the  then  tenants ;  held,  that  a  pose  A.  to  let  a  house  by  parol  to  B.  for 
hanTbill  exh  bited  at  the  sal'e  was'admis-  two  years,  and  that  at  the  time  of  the  parol 
S,  not  as  controlling,  but  explaining  and  agreement  a  stipula  ion  as  to  the  furniture 
aunlvinff  the  deed,  and  showing  what  was  is  made,  for  convenience  of  ca  eulation,  in 
rX^tirtel  s'  occupation.  Murley  writing,  and  that  at  the  foot  ot  the  account 
I  M'TiPrmnff  3  N  &  P  356.  is  written,  "  B.  to  take  the  furniture  at  the 
S  Wii'Wo.v;i^Lor'ft,6Bro.P.C.  above  valuation,"  it  would  be  difficult  to 
587  Cvffy  Penn,  1  M.  &  S.  21.  Supra,  contend  that  B.  would  be  bound  to  buy  the 
587.  Cwi^  v.  renn,  f  ,  f^^uiture,  although  A.  refused  to  let  him 
(z)  See  Jefferr,  v.  Walton,  1  Starkie's  C.  occupy  the  house,  and  that  B.  would  be 
267  The  aftion  was  in  asmmpsit  for  not  concluded  by  the  written  part  of  the  en- 
t!l  -n.  nroner  care  of  a  horse.     A  written  gagement  from  showing  the  real  condition 


taking  proper  care  of  a  horse.     A  written       gagement  tro 
,„on.«rnn,iii.n  was  made  uDou  hirinff  ahorse,      annexed  to  it 
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not,  it  should  seem,  be  incorporated ;  and  it  might  be  very  questionable, 
under  the  circumstances,  whether  the  previously  written  agreement  would 
be  discharged  and  revoked  by  a  subsequent  oral  agreement  («).  It  has  been 
held  that  in  cases  which  are  within  the  scope  of  the  Statute  of  Frauds, 
parol  evidence  is  admissible  to  show  a  dispensation  with  the  performance 
of  part  of  the  original  contract,  such  as  an  agreed  substitution  of  other  days 
than  those  stated  in  the  contract  for  the  delivery  of  goods  sold(^»).  But 
that  it  was  otherwise  where  the  terms  of  the  written  contract  would  be 
varied  by  the  subsequent  agreement  (c).  But  it  has  since  been  held  that 
where  a  written  contract  states  a  time  and  place  for  the  delivery  of  goods, 
an  alteration  as  to  the  time  is  not  valid  unless  it  be  in  writing  (rf). 

It  has  already  been  seen  that  mere  unsigned  memorandums,  made  with 
a  view  to  a  subsequent  agreement,  need  not  be  proved  (c). 

Next,  where  one  of  the  contending  parties  was  not  apart]/  to  the  record  or 
other  instrument.— It  has  been  seen,  that  in  some  instances,  where  the 
proceeding  is,  as  it  is  technically  termed,  i«  re7n,  the  judgment  or  decree  is 
final  and  conclusive  upon  all  (/).  Where,  however,  the  record  is  admis- 
sible but  not  conclusive  evidence,  even  parol  evidence  seems  to  be  admissible 
to  prove  the  fact  in  contradiction  of  the  record. 

Thus,  upon  an  indictment  against  an  accessory  to  a  felony,  although  the 
record  of  the  conviction  of  the  principal  be  admissible  evidence  to  prove 
the  fact,  yet,  as  it  is  not  conclusive,  the  accessory  is  entitled  to  adduce  any 
legal  evidence  in  contradiction  of  the  fact  stated  on  the  record  (g). 

Althouo-h  there  are  many  instances  in  which  a  deed  or  agreement  between 
others  is  evidence  for  or  against  a  stranger,  or  where  such  a  deed  or  other 
agreement  would  be  evidence  in  favour  of  a  mere  stranger,  as  to  some 
extrinsic  fact  stated  in  the  instrument  against  a  partg,  yet  it  seems  to  be  a 

V.  Roolte,  1  Esp.  C.  53,  cor.  Lord  Kenyon ; 
where,  in  a  written  agreement,  an  appraise- 
ment on  a  given  day  was  specified  as  a  con- 
dition precedent,  oral  evidence  of  an  en- 
largement by  consent  was  admitted.  Cor. 
Lord  Kenyon.  But  sec  Snoiobally.  Verain, 
Bunb.  175. 

(c)  See  Lord  EUenborougli's  observa- 
tions in  Cliffy.  Penn,  1  M.  &  S.  20;  where 
he  says,  "  If  this  agreement  had  been  varied 
by  parol,  I  should  have  thought,  on  the 
authority  of  Merest.  Ansell,  (3  Wils.  275), 
that  there  had  Iieen  strong  ground  for  the 
objection."  But  note,  that  Meres  v.  Ansel/, 
was  decided  wholly,  as  far  as  the  report  in- 
timates, upon  the  general  principle  of  the 
inadmissibility  of  a  cotei»porary  parol 
agreement  to  vary  the  terms  of  a  written 
one.  In  Ctiff  v.  Penn  (and  the  same 
observation  is  applicable  to  Meres  v.  An~ 
sell),  and  all  other  cases  within  the  Statute 
of  Frauds,  the  statute  itself  precludes  any 
alteration  of  a  written  contract  by  a  subse- 
quent parol  agreement. 

((/)  Marshall  v.  Lynn,  6  M.  &  W.  109. 

(e)  Supra,  57 :  and  see  Ramsbottom  v, 
Tunhrklge,  2  M'.  &  S.  434;  and  Same  v. 
3Iortley,  lb.  445,  and  tit.  Stamp. 

(/)  Supra,  Vol.  I.  tit.  Judicial  In- 
struments ;  and  vide  infra,  tit.  Settlb- 

MKNT. 

(j/)  Supra,  tit.  Accessoky. 


(«)  An  agreement  to  waive  a  contract 
for  the  purchase  of  lands  is  as  mucli  an 
agreement  concerning  lands  as  the  original 
contract  is,  and  nnist  therefore,  as  it  seems, 
l)e  in  writing.  See  Lord  Ilardwicke's  ob- 
servations in  Buclihouse  v.  Crosby,  Eq.  C. 
Abr.  32,  and  in  Bell  v.  Hoirard,  9  Mod. 
332.  In  Parteriche  v.  Powlet  (2  Atk. 
384),  Lord  Hardwicke  is  reported  to  have 
said,  that  to  add  anything  to  an  agreement 
in  writing,  by  admitting  parol  evidence 
which  would  affect  land,  is  not  only  con- 
trary to  the  Statute  of  Frauds,  but  to  the 
rule  of  common  law  before  the  statute  was 
in  being;  yet,  as  mere  parol  agreements 
concerning  land  were  operative  before  the 
statute,  there  seems  to  have  been  no  reason 
why  a  written  contract  should  not  have  been 
varied  by  a  subsequent  oral  agreement  when 
it  related  to  lands,  as  well  as  in  any  other 
case.  See  Clinan  v.  Coolie,  I  Sch.  &  Lef. 
35.  Subsequently  to  the  publication  of  the 
above  remarks,  it  has  been  decided  {Mar- 
shall V.  Lynn,  G  M.  &  W.  109 ;  supra,  491) 
that  a  contract  required  by  the  Statute  of 
Frauds  to  be  in  writing,  cannot  be  varied  by 
oral  assent. 

{b)  Cvff  V.  Penn,  1  M.  &  S.  21.  See 
also  the  case  of  Warren  v.  Stagg,  cited  in 
Littler  V.  Holhmd,  3  T.  K.  591 ;  where 
Buller,  J.  held  that  an  agreement  to  extend 
the  time  was  not  a  waiver  but  a  continuance 
of  the  original  agreement.    See  also  Thrush 
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general  rule,  that  in  all  these  eases  parol  evidence  of  tlie  fact  would  still  be   Written 

admissible ;  in  other  words,  the  instrument  could  never  conclude  the  party   evidence, 

by  estoppel  or  otherwise.  operation 

»/  *  i  or  aorainst 

Thus,  in  the  case  of  The  King  v.  Scammonden  (h),  already  cited,  the  inha-  strangers. 

bitants  of  a  parish  were  permitted  to  show  that  30/.  was  in  fact  paid  as  the 
consideration  upon  the  sale  of  an  estate,  although  the  deed  of  conveyance 
between  the  parties  specified  28 1.  as  the  consideration.  Here  the  question 
was  as  to  the  value  actually  given  for  the  estate ;  and  although  the  agree- 
ment was  prima  facie  evidence  as  to  the  fact,  and  although  the  parties 
themselves  might  have  been  bound  by  their  own  representation  of  the 
transaction,  it  was  not  binding  upon  strangers,  to  the  exclusion  of  the 
real  fact. 

In  the  case  of  The  King  v.  Laindon  (i),  the  question  as  to  a  settlement 
was,  whether  the  parties  intended  to  contract  as  master  and  servant,  or  as 
master  and  apprentice ;  the  written  agreement  was  as  follows :  "  I,  J.  M.  do 
hereby  agree  with  J.  C.  to  serve  me  three  years,  to  learn  the  business  of  a 
carpenter,  the  first  year  to  have  Is.  2c?.  per  day,  the  second  year  to  have 
Is.  Grf.  per  day  :"  &c.  In  addition  to  this,  J.  C.  was  admitted  to  prove,  at 
the  trial,  that  at  the  time  of  signing  the  agreement  he  agreed  to  give  J.  M. 
the  sum  of  three  guineas,  as  a  premium  to  teach  him  the  trade,  and  that  he 
was  not  to  be  employed  in  any  other  work.  The  Court  of  King's  Bench 
held  that  the  evidence  was  admissible,  being  off"ered  not  to  contradict  a 
written  agreement,  but  to  ascertain  an  independent  fact  {h).  It  is,  how- 
ever, to  be  observed  upon  this  case,  that  the  question  might  have  been  very 
different  indeed  had  it  arisen  as  between  the  contracting  parties  ;  as  if,  for 
instance,  a  dispute  had  arisen  between  them  as  to  the  nature  of  the  service 
which  the  master  had  a  right  to  exact  by  virtue  of  the  agreement.  If  in 
that  case  the  servant  had  insisted  on  the  co-existing  parol  agreement,  to 
limit  his  service  to  carpenters'  work,  the  objection  would  have  operated 
strongly  that  this  would  have  been  to  superadd  terms  by  parol  to  those  con- 
tained in  the  written  instrument,  or  to  explain  the  intention  of  the  parties 
by  parol  evidence  (Z).  But  the  question  was  between  strangers  to  the  con- 
tract ;  the  point  in  issue  was,  the  real  intention  of  the  parties  when  they 
committed  certain  terms  to  writing  ;  the  terms  so  written  were  admissible 
evidence,  as  tending  to  prove  the  fact,  on  the  natural  presumption,  in  the 
absence  of  all  suspicion  of  fraud,  that  the  parties  would  disclose  their  real 
intention;  but  this  was  not  the  only  medium  of  proof,  neither  was  it  an 
exclusive  one,  for  the  private  statement  of  the  parties  could  not,  on  any 
principle,  bind  and  estop  strangers. 

Where  the  action  was  brought  against  the  heir  and  devisee,  on  a  bond, 
and  issue  was  taken  on  the  fact,  whether  the  defendant  had  sold  the  estate 

{h)  3  T.  R.  474.     So  in  R.  v.  Llangim-  and  see  R.  v.  Olney,  1  M.  &  S.  387.    See 

ner,  2  B.  &  Ad.  616,  the  deed  of  appren-  other  cases  where  evidence  has  been  ad- 

ticeship  stating  the  money  to  have  been  mitted  of  a  consideration  different  from  tJiat 

paid  by  J.  M.,  evidence  was  admitted  to  expressed  in  the  deed.     Flliner  v.  Gott, 

show  that  it  was  in  part  parish  money.  7  Bro.  P.  C.  70.     Clarkson  v.  Hanway^ 

And  see  R.  v.  Wichham,  2  Ad.  &  Ell.  517,  2  P.  Wms.  203;  1  Ves.  128;  and  mpra, 

where  it  was  held  that  a  parish  might  548.  555. 

show  a  settlement  by  renting  a  tenement  (i)  8  T.  R.  179.     See  also  R.  v.  Shin- 
in  A.,  although  the  lease  stated  it  to  be  in  Jield,  14  East,  544. 

B.     Parish  otHcers  are  not  estopped  from  (A)  Per  Lord  Kenyon,  C.  J.  and  Law- 
showing  the  true  consideration  for  a  con-  rence,  J. 
veyance,  though  the  parties  are.     R.  v.  (Z)  Supra,  5i8,  et  seq. 
Inhabitants  of  Cheadle,  3  B.  &  Ad.  833  ; 
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for  more  than  168/.,  a  lease  and  release  were  produced  in  evidence,  from 
which  it  appeared  that  the  defendant  had  sold  the  estate  for  210/.,  but  it 
was  held  that  he  was  at  liberty  to  prove  that  part  of  the  estate  so  sold  did 
not  belong  to  the  testator,  but  had  been  purchased  by  the  defendant  for  the 
sum  of  42  Z.  in  order  to  be  sold  to  the  vendee  (»?).  Here  the  evidence  was 
consistent  with  tlie  terms  of  the  deed ;  but  even  if  it  had  not  been  so,  it 
seems  that  it  would  still  have  been  admissible  as  between  those  parties;  for 
although,  as  between  the  defendant  and  the  vendee,  the  defendant  might 
have  been  estopped  by  his  deed  from  making  any  averment  against  it,  yet 
as  between  the  plaintiff  and  defendant  there  was  no  mutuality,  and  conse- 
quently no  estoppel,  and  therefore  the  defendant  was  not  concluded,  upon 
issue  joined  as  to  the  amount  for  which  the  estate  sold,  from  showing  the 
real  fact.  It  was  held  in  the  same  case,  that  although  the  deed  stated  that 
the  consideration  was  paid  to  the  vendor,  evidence  was  admissible  to  show 
that  it  was  paid  to  a  third  person,  with  his  privity. 

A  party  to  a  deed  may,  in  an  action  between  others,  contradict  the  deed 
by  his  testimony  ;  thus,  one  who  has  jointly  with  another  executed  an 
assignment  of  a  ship,  as  of  their  joint  property,  is  competent  to  prove  that 
he  had  no  interest  in  it  («). 

With  the  exceptions  already  adverted  to,  the  general  inference,  as  above 
stated,  seems  to  be,  that  oral  evidence  may  be  used  indifferently  as  original 
and  independent  evidence  of  a  fact,  either  concurrently  with  or  in  oppo- 
sition to  written  testimony  (o)  ;  and  that  written  evidence,  however  superior 
it  may  be,  and  frequently  is  in  ejf'ect  to  mere  oral  evidence,  does  not  in 
any  case,  of  its  own  authority,  unaided  by  an  express  rule  of  law,  exclude 
such  evidence. 

In  an  action  for  bribery  at  an  election,  it  was  held  that  parol  evidence 
was  admissible  to  prove  the  delivery  of  the  precei)t  to  the  returning  officer, 
although  it  appeared  that  the  returning  officer  had  indorsed  upon  the  pre- 
cept, with  a  view  to  prove  it,  the  time  of  his  having  so  received  it,  and  that 
the  indorsement  had  been  attested  by  two  witnesses  {p). 


{ni)  Grove  v.  Weston,  Say.  209. 

(n)  1  T.  R.  301  ;  sirpra,  10. 

(o)  An  order  for  goods,  describing  their 
number  and  kind,  is  evidence  for  the  plain- 
tiff in  an  action  against  the  defendant  for 
not  delivering  the  goods,  although  no  time 
or  price  was  mentioned;  and  the  defend- 
ant's acceptance  of  the  order,  and  the  price 
agreed  upon,  may  be  proved  by  parol.  In- 
gi-am  v.  Lee,  2  Camp.  521.  Where  the 
terms  of  adjustment  with  an  underwriter 
were  indorsed  on  the  policy,  and  the  money 
was  paid,  parol  evidence  was  admitted  of 
a  previous  agreement,  that  if  the  other 
underwriters  should  eventually  pay  a  less 
sum,  the  surplus  should  be  returned.  lixis- 
sell  V.  Dunsley,  6  Moore,  233.  Tlie  fact 
that  a  receipt  has  been  given,  does  not 
exclude  parol  evidence  of  payment  by  a 
witness  who  saw  the  money  paid.  Bamhert 
v.  Cohen,  2  Esp.  C.  213,  "cor.  Lord  Ellen- 
borough.  An  oral  admission  by  a  defendant 
is  evidence  of  a  debt,  although  at  the  same 
time  a  written  admission  was  entered  in  a 
l)ook,  wliich  cannot  be  read  for  want  of  a 
stamp.    Singleton  v.  Ballett,  2  Tyr.  409 ; 


and  see  Jacob  v.  Lindsay,  1  East,  460 ; 
Rambert  v.  Cohen,  4  Esp.  C.  213.  Mang- 
ham  V.  Hubbard,  8  B.  &  C.  14.  Semble, 
evidence  is  admissible  that  notes  were 
issued  by  a  corporation  for  a  different  pur- 
pose than  that  for  wliich  they  were  autho- 
rized to  issue  them.  Slark  v.  Highgate 
Archioay  Company,  5  Taunt.  792. 

(p)  Grey  v.  S7nithies,  Burr.  2273.  It 
appeared  in  the  case  of  Reason  and  Tran- 
ter, Stra.  499,  that  the  dying  declaration  of 
Mr.  Lutterel,  the  deceased,  liad  been  taken 
do  wn  in  writing  by  a  witness,  at  the  instance 
of  two  justices  of  the  peace  who  were  pre- 
sent; the  witness  had  afterwards  copied 
the  writing  thus  made,  and  produced  it  at 
the  trial ;  but  the  original  was  not  pro- 
duced. The  Court  held  that  the  copy  was 
not  evidence.  Upon  this  it  may  be  observed, 
that  although  the  copy  was  not  evidence, 
the  original  being  still  in  existence,  and 
being  better  evidence  than  the  copy,  yet 
it  seems  that,  in  such  a  case,  the  mere  fact 
that  the  witness  reduced  the  declarations 
to  writing  at  the  time,  would  not  exclude 
parol  evidence  of  those  declarations,  the 
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An  executory  agreement,  not  under  seal,  may  be  dit^charged  by  a  parol 
agreement  (9).  But  it  seems  that  a  contract  under  the  Statute  of  Frauds 
cannot  be  waived  by  a  subsequent  parol  agreement  (r).  ,,      ^j.«.      ^        « 

Where  letters  are  written  in  so  dubious  a  manner  as  to  be  capable  of  diffe-   Jo  confirm 
rent  constructions,  or  be  unintelligible,  without  the  aid  of  extrinsic  circum-  ^.^^  ^^  J_ 
stances   their  meaning  becomes  a  question  of  fact  for  the  jury,  and  parol   thenticated 
evidence   of   such  extrinsic  facts  is  admissible;  as  in  the  case   of  libels,   wntten 
threatening  letters,  or  a  letter  offered  in  evidence  to  prove  acknowledg- 
ments  to  take  a  case  out  of  the  Statute  of  Limitations.     But  if  they  cannot 
be  explained  by  extrinsic  circumstances,  then,  like  deeds  or  agreements, 
their  construction  is  matter  of  law  for  the  Court  (s). 

So  an  instrument  in  itself  defective  and  inoperative  may  be  confirmed  and 
supplied  bv  oral  testimony,  and  operate  in  conjunction  with  it.  Thus,  where 
in  the  bishop's  register  a  blank  was  left  for  the  name  of  the  patron,  it  was 
held  that  this  might  be  supplied  by  oral  testimony  (0,  for  as  the  presenta- 
tion itself  might  have  been  by  parol,  it  might  liave  been  proved  by  the  aid 
of  the  suppletory  parol  evidence,  consequently  there  was  no  unwarranted 
substitution  of  oral  for  written  evidence. 

PARTICULARS,  BILL  OF. 

By  a  general  rule  of  all  the  courts  of  Trin.  T.,  1  W.  4,  it  is  directed  that 
with  any  declaration,  if  .lelivered,  or  with  notice  of  declaration,  if  filed,  con- 
taining counts  in  indebitatus  assumpsit,  or  debt  on  simple  contract,  the  plain- 
tiff shall  deliver  full  particulars  of  his  demand  under  those  counts,  when 
such  particulars  can  be  comprised  within  three  folios  ;  and  when  the  same 
cannot  be  comprised  within  three  folios,  he  shall  deliver  such  a  statement  of 
the  nature  of  his  claim,  and  the  amount  of  the  sum  or  balance  which  he 
claims  to  be  due,  as  may  be  comprised  within  tliat  number  of  folios  (zO- 

The  particulars,  when  annexed  to  the  record,  are  authentic  without  fur- 
ther proof  (.r)  ;  but  they  are  not  made  part  of  the  record  and  incorporated 
in  the  pleadings  (?/).  , 

The  object  of  a  bill  of  particulars  is  to  give  the  defendant  more  specific   Object  of. 
and  precise  information  as  to  the  nature  and  extent  of  the  demand  made 
upon  him  by  the  plaintiff,  than  is  announced  by  the  declaration  (z),  in  a 

instrument  not  bein^  an   authentic   one,  allowed  them  in  costs,  if  afterwards  re- 

authorized  by  the  statute  of  Phil.  &Mar>'.  'i'^Y^  ^''r      ""j^^'^'^-.j,    o  Bin^    145  • 

See  Sayer^iCase,  12  Vin.  Ab.  A.  b.  23,  (f)/J'^";%J:  f  "'^'  ^  227 

pi.  7.     In  the  same  case  other  declarations  1  M.  &  Scott,  227 ,  1  D.  F.  C.  -iZ/ . 

of  the  deceased  which  had  not  been  taken  ( y)  Booth  v.  Uoicard,  5  Dow,  P.  C. 

dnwn  in  writiuo-,  made  at  other  times,  were  438.                                         ~   ,     ,. 

recTivedi^  evidence.     Sea  2  Starkie's  C.  (z)  Wherever  the  form  of  pleadmg  is  so 

recuvtu  m  cmu  general  as  not  necessarily  to  enable  the  de- 

(a)  Ld  Milton  v.  Edioorth,  0  Brown.  fendant  to  prepare  fully  for  his  defence,  as 

P  C  587     Sens,  after  breach,'  Willmujh-  where  a  general  form  is  given  by  a  statute 

hvv  Backhouse,  2  B.  &  C.  824 ;  B.  N.  P.  such  as  9  Ann,  c.  14,  or  25  Geo  2,  c.  3(,,  it 

lU'    rnZVTiaker  T  Raym.  450.  seems  that  the  plaintiff  would  be  required 

t)  ^rv  i^r.  A^,J;;5!  5  B  &  Ad.  58.  to  furnish  a  bill  of  particulars.     See  Tidd's 

(I  p!r  R^  npr   )    1  T  R   182.  Practice,  7th  edit.     So  where  the  action  is 

(i)  BishoTofMeathy^Lord  Belfield,  on  a  bond  conditioned  to  indemnify  or  to 

w-1     '^r  perform  covenants.     So  in  ejectment  on  a 

/  \\r\to  r,«rti>i,lnrH  exceed  three  folios,  forfeiture  of  a  lease  (Doe  d.  Birch  v.  Phil- 

th  If    da^mrob^^^^^^^^  H,.,6T.R.597);orifthepIaintiffdeelare 

'^:;:^ZiJx..nAi.^.u.^^.^.ortno^^c.  generally  i»  T^^^^.f ', ^^^ ^^^X  tot 

of    ri  a.    James  v.  Child,  2  Cr.  &  J.  2o2.  ciently  «Pf 'fj^"g  t^,^„i^'"^^^  '?"f   ,J^,,.ff 

If  the  plaintitf  do  not  supply  such  particu-  recovered  (7   East,  332)     so  the  pldiiUitt 

Jirs  aste  stotute  requires,  lie  will  not  be  may  call  on  the  delenduut  m  ejectment  to 
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mode  unencumbered  by  the  technical  formalities  of  pleading,  Hence^  as 
will  appear  from  the  decisions  on  this  head,  referred  to  below,  particulars 
are  in  general  sufficient,  provided  they  be  not  so  materially  erroneous  (a)  as 
probably  to  have  led  the  defendant  into  error ;  but  if,  on  the  other  hand, 
the  particulars  vary  so  materially  from  the  evidence  as  to  render  it  probable 
that  the  defendant  has  not  been  apprised  of  the  real  claim  intended  to  be 
made  by  the  plaintiff,  the  latter  will  be  precluded  from  going  into  evidence 
of  that  part  of  his  demand. 

In  order  to  preclude  the  plaintiff  from  giving  evidence  of  any  item  not 
included  in  the  bill  of  particulars,  the  order  for  delivering  the  bill  must  be 
produced,  and  the  delivery  of  the  bill  be  proved  {b).  If  a  first  bill  of  parti- 
culars has  been  delivered,  under  a  Judge's  order,  and  the  plaintiff  deliver  a 
second  without  any  order,  he  can  give  no  evidence  of  any  item  which  is  not 
contained  in  the  first  particulars  (c),  for  the  latter  will  not  supersede  the 
former,  neither  will  it  confine  the  plaintiff  in  his  evidence  {d). 

Where  the  particulars  stated  merely  that  the  demand  was  on  a  promis- 
sory note,  which  for  want  of  a  stamp  could  not  be  given  in  evidence,  it  Avas 
held  that  the  plaintiff  could  not  go  into  evidence  of  the  consideration  for 
which  the  note  was  given  (e). 

If  the  particulars  state  the  demand  to  be  for  goods  sold  and  delivered  to 
the  defendant,  no  evidence  can  be  given  of  goods  sold  and  delivered  by  the 
defendant  as  agent  for  the  plaintiff  (/).     Nor  of  a  mere  admission  that  the 


specify  for  what  he  defends,  where  it  is  not 
ascertained  in  tlie  consent-rule.  But  where 
tlie  particulars  are  specified  in  tlie  decla- 
ration, as  in  actions  of  special  assumpsit, 
covenant,  debt,  or  articles  of  agreement,  or 
in  actions  for  torts  specified  in  the  declara- 
tion, an  order  for  particulars  does  not  appear 
to  be  requisite.  Tidd's  Practice,  G13,  7th 
edit. — In  an  action  for  assumpsit  against 
the  vendor  for  breach  of  contract  in  the  sale 
of  a  house,  with  counts  to  recover  the  depo- 
sit, the  plaintiff  having  in  his  first  coiuit 
alleged  that  the  defendant,  who  was  bound 
to  make  a  good  title,  liad  delivered  an  in- 
sufficient abstract,  the  Court  obliged  the 
plaintiff  to  give  a  particular  of  all  the  ob- 
jections to  the  abstract  arising  upon  mat- 
ters of  fact  (Collett  v.  Thompson,  3  B  &  P. 
246).  In  ejectment  brought  on  a  forfeiture 
of  a  lease,  the  Court  will  compel  the  plain- 
tiff to  give  a  particular  of  the  breaches  on 
which  he  means  to  rely.  Doe  d.  Birch  v. 
Phillips,  6  T.  R.  597. 

(a)  The  particulars  should  contain  an 
account  of  the  items  of  demand,  and  state 
when,  and  in  what  manner,  they  arose ;  but 
it  is  sufficient  to  refer  to  a  particular  already 
delivered,  without  re-stating  it  (Peake's  C. 
172;  Tidd's  Pract.  014,  7th  edit.)  If  the 
bill  specify  the  transaction  upon  which  the 
claim  arises,  it  need  not  specify  the  techni- 
cal description  of  the  right  resulting  to  the 
plaintiff  from  that  transaction  (Brown  v. 
Hodgson,  4  Taunt.  189).  It  will  be  a  con- 
tempt of  court  to  deliver  a  particular  as 
general  as  the  declaration  (-Broit-n  v.  Watts, 
1  Taunt.  353) ;  but  it  is  sufficient  if  it  con- 
vey the  requisite  information,  although  it 


be  inartificially  drawn  up  (1  Camp,  69).  It 
has  been  said,  that  where  there  lias  been 
an  account  current,  and  the  party  means  to 
give  credit,  the  particular  ought  to  state 
those  items  meant  to  be  allowed  (per  Lord 
Kenyon;  Mitchell  v.  Wrii/ht,  1  Esp.  C. 
280.)  And  where  an  attorney,  by  his  bill 
of  particulars,  claimed  200 1,  although,  on 
allowing  for  jiayments,  the  balance  was  but 
10  Z.,  the  plaintiff  was  compelled  to  take  the 
balance  without  costs  (2  Camp.  C.  410). 
But  the  practice  does  not  conform  with 
tliesc  cases  (Tidd's  Pract.  614(c),  7th  edit.) 
And  in  a  late  case,  Holroyd,  J.  held,  upon 
an  application  at  chambers,  that  it  was  suf- 
ficient to  state  the  items  on  the  debtor  side 
only  (Cooke  y.  Cooke,  MS.).  And  see  Miller 
V.  Johnson,  2  Esp.  C.  602,  where  Eyre, 
C.  J.  observed  that  it  was  never  the  inten- 
tion, in  compelling  a  party  to  give  a  parti- 
cular under  a  Judge's  order,  to  make  him 
furnish  evidence  against  liimself,  and  that 
such  an  use  could  not  be  made  of  it. 

(b)  Peake's  C.  172;  2  B.  &  P,  243- 
1  Esp.  C.  195;  3  Esp.  C.  168, 

(c)  Brown  v.  Watts,  1  Taunt.  353, 
Short  V.  Edwards,  1  Esp,  C.  374,  Where 
the  plaintiff  has  made  a  mistake  in  deliver- 
ing his  particulars,  he  ought  to  amend,  on 
a  summons,     1  Taunt.  353, 

(d)  Short  V.  Edwards,  1  Esp.  C,  374. 

(e)  Wade  v.  Beasley,  4  Esp.  C.  7,  The 
action  was  by  the  payee  against  the  exe- 
cutor of  the  maker.  But  see  Brown  v. 
Hodgson,  4  Taunt.  189,  and  supra,  577, 
note  (d). 

(/)  Holland  v.  Hopkins,  2  B.  &  P,  243. 
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defendant  owed  the  particular  sum(<7).     But  in  an  action  against  an  agent   Defects  in 
for  not  accounting  for  goods  delivered  to  be  sold,  and  for  goods  sold,  parti- 
culars headed,  "Defendant  to  plaintiff,  10  tierces  of  porter,  20  Z.,"  were  held 
to  be  applicable  to  any  of  the  counts  (h). 

A  mistake  in  the  date,  as  to  the  demand  upon  a  particular  item,  is  not 
material  where  the  date  cannot  mislead  (i)  ;  as  where  the  particular  states 
the  work  for  which  the  action  is  brought  to  have  been  done  in  one  month, 
when  in  fact  it  was  done  in  another  month,  and  no  work  was  done  in  the 
month  so  specified  (A). 

The  plaintiff  is  not  precluded  from  recovering  a  demand  made  in  the  par- 
ticulars by  his  having  omitted  to  include  the  item  in  a  bill  delivered  before 
the  action  was  brought  (Z);  but  the  previous  omission  may,  under  the  cir- 
cumstances, afford  a  presumption  against  the  claim, 

A  reference  to  an  account  delivered  before  the  commencement  of  the 
action  is  a  virtual  compliance  with  the  order  for  the  delivery  of  a  bill  of 
particulars,  and  the  plaintiff  is  bound  by  the  account  (m). 

Where  a  party  cannot  have  been  misled  by  a  mistake  made  in  the  parti- 
culars, the  error  is  not  in  general  material. 

Where  the  particulars,  by  mistake,  specified  a  payment  made  by  the  plain- 
tiff, on  account  of  the  defendant,  to  A.,  and  it  turned  out  tliat  it  had  been 
made  to  B.,  the  item  liaving  been  erroneously  placed  under  the  name  of  ^. 
instead  of  B.,  it  was  held  to  be  sufficient,  unless  the  defendant  would  make 
affidavit  that  he  had  been  misled  by  the  particulars  (n).  So  where  the  par- 
ticulars, in  an  action  of  debt  for  rent,  stated  the  premises  to  be  at  A.  instead 
of  B.,  it  was  hehl  to  be  no  ground  of  nonsuit  unless  the  defendant  could 
prove  that  he  lield  other  premises  at  A.  of  the  plaintiff  (o). 

So  where  the  particulars  specified  the  amount  of  a  bill  at  GO  I.  instead 
of  63Z.,  and  made  a  mistake  in  the  day  of  the  month  in  stating  the  date(j9). 

The  plaintiff  may  recover  interest,  although  the  particular  merely  states 
a  demand  upon  a  promissory  note(tj). 

AVliere  the  plaintiff's  particulars  were  for  horses  sold,  and  upon  an  account 
stated,  and  the  defendant  paid  money  into  court  sufficient  to  cover  the  latter 
demand,  and  the  plaintiff  failed  on  the  former  demand,  it  was  held  that  he 
could  not  apply  the  money  paid  to  the  counts  for  horses  sold,  on  which  he 
had  given  no  evidence  ;  and  he  was  nonsuited  (r). 


Defect 
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(g)  Bucltton  v.  Smith,  4  Afi.  &  Ell.  408, 
although  the  lieclarutioii  contained  a  count 
on  an  account  stated  ;  and  see  HoUatid  v. 
Jlophins,  2  B.  &  P.  243. 

{h)  Hunter  v.  Welsh,  1  Starkie's  C. 
224.  And  where  a  carrier  had  misdelivered 
goods  which  the  defendant  had  misappro- 
priated to  his  own  use,  the  particulars  "  to 
seventeen  firkins  of  butter,  50/."  were  held 
to  be  sutficient.  Brown  v.  Hodson,  4 
Taunt.  189.  Disbursements  are  evidence 
under  a  particular  for  cash  advanced.  Har- 
rhon  V.  Wood.  8  IJiutr.  371. 

(i)  Mihi-ood  V.  Walter,  2  Taunt.  224. 
UarrUon  v.  Wood,  8  Biiig.  371. 

{k)  2  Taunt.  224. 

(0  Short  V.  Edwards,  1  Esp.  C.  374. 

(;«)  Hatchett  v.  Marshall,  Peake,  172. 
Etcfics  v.  Fellowes,  Wightw.  78. 

(7i)  Day  V.  Bower,  1  Camp.  G9,  n. 

(u)  Davies  v.  Edward.*,  3  M.  &  S.  380. 


So  where,  in  an  action  by  the  assignees  of  a 
bankmpt,  the  declaration  stated  the  action 
to  be  fur  money  had  and  received  to  the  use 
of  the  bankru|»t,  but  the  particulars  of  de- 
mand stated  it  to  be  had  and  received  to  the 
use  of  the  plaintiflT,  it  was  held  that  the 
variance  was  not  material,  the  particulars 
having  given  substantial  information  of  the 
nature  of  the  claim.     Tucker  v.  Barroto, 

1  M.  &  M.  137. 

(p)  Per  Abbott,  J.,  Manning's  Ind.  240. 
Fleming  v.  Crisp,  5  Dow.  P.C.  454.  Par- 
ticulars for  goods  sold  by  the  plaintiffs  as 
brewers  will  not  prevent  their  recovering 
as  spirit  dealers,  the  defendant  not  having 
been  misled,  Lambirth  v.  Rojf,  8  Bing.  41 1 . 

(q)  Blake  v.  Lawrence,  4  Esp.  147.  So 
where  the  plaintiff  contined  his  [)articular3 
to  one  count  of  his  declaration. 

(r)  Holland  v.  Hopkins, 1}  Esp.  C.  168; 

2  B.  &  P.  243. 
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Where  in  assumpsit  the  defendant  pleaded  non-joinder  in  abatement,  and 
the  particular  contained  items  as  due  from  the  defendant  and  his  partner, 
who  was  not  sued,  it  was  held  that  the  particulars  supported  the  plea^ 
although  part  of  the  demand  was  due  from  the  defendant  solely  (s). 

The  giving  credit  to  the  opposite  party,  where  there  has  been  an  account 
current  between  them,  is  not  an  admission  that  the  sum  is  due  {t). 

Particulars  of  set-off  are  for  the  benefit  of  the  defendant,  to  enable  him 
to  know  what  to  plead,  as  well  as  to  restrain  the  plaintiff's  proof  of  his 
claim  in  the  declaration  (m).  An  admission  in  the  particular  of  a  payment 
by  the  defendant  is  evidence  for  the  latter  to  prove  such  payment,  and  the 
jiiry  are  not,  in  acting  on  such  proof,  bound  to  adopt  the  statements  made 
in  the  particular  by  the  plaintiff  in  his  own  favour  {v) ;  and  such  payment 
need  not  be  pleaded  {w). 

The  particulars  of  set-off  are  considered  as  incorporated  with  the  notice 
of  set-off,  which  is  in  the  nature  of  a  plea,  and  therefore  a  plaintiff  cannot 
make  use  of  a  notice  of  set-off  as  evidence  of  the  debt  under  the  plea  of 
non  assumpsit ;  nor  can  he  use  a  particular  of  set-off  for  that  purpose,  for  it 
is  incorporated  with  the  notice  (.r). 

Although  the  plaintiff  be  restricted  in  his  own  evidence  by  his  particular, 
he  may  avail  himself  of  any  evidence  adduced  by  the  defendant  to  increase 
his  demand  {y). 

The  plaintiff  brought  an  action  against  his  partner,  and  confined  himself 
by  his  particular  to  a  balance  due  on  a  separate  account ;  the  defendant 
produced  a  subsequent  account,  stated  by  the  plaintiff,  in  which  the  latter 
made  himself  a  debtor  on  the  separate  account,  but  on  the  same  paper 
stated  also  the  general  account,  by  which  he  made  himself  creditor  to  a 
greater  amount  than  that  claimed  on  the  separate  account ;  the  Court  said 
that  the  defendant  had  made  a  better  case  for  the  plaintiff  than  he  was  at 
liberty  to  have  made  for  himself,  and  that  the  plaintiff  was  entitled  to  a 
verdict  for  the  balance  on  the  general  account.  Here  the  defendant  him- 
self proved  the  plaintiff's  claim  to  the  larger  sum,  by  giving  in  evidence 


(«)  Colson  V.  Selby,  1  Esp.  C.  452.  And 
the  Court  of  K.  B.  afterwards  refused  to 
set  aside  the  nonsuit.     Qu. 

{t)  Miller  v.  Johnson,  2  Esp.  C.  G02. 
Note,  there  the  question  was  upon  the  par- 
ticulars of  set-otf  delivered  by  the  defend- 
ants, and  it  was  held  that  the  admission  of 
an  item  in  the  plaintiff's  account  did  not 
render  proof  by  the  plaintiff  unnecessary. 
See  also  5  Taunt.  228 ;  1  Marsh.  33.  S.  C. 

{u)  See  the  observations  of  Parke,  B.  in 
Kenyan  v.  Wakes,  2  M.  &  W.  764 ;  and 
see  Booth  v.  Hmcard,  5  Dow,  P.  C.  438. 

{v)  Kenyan  v.  Wales,  2  M.  &  W.  764 ; 
and  see  the  observations  of  Parke,  B.,  ib. 

(w)  lb.,  and  Coates  v.  Stevens,  2  C.  M. 
&  R.  1 1 8.  Note,  that  in  the  case  of  Kenyan 
v.  Walies,  the  objection  that  witliout  a 
plea  of  payment  the  defendant  could  use 
the  particulars  in  reduction  of  damages 
only,  and  not  in  bar  of  the  action,  was  not 
taken  at  the  trial,  and  therefore  tlie  Court 
refused  to  set  aside  the  verdict  for  the  de- 
fendant.   Parke,  B.,  however,  intimated  his 


opinion  that  a  plea  of  payment  was  unne- 
cessary, and  said,  that  had  it  not  been  for 
the  case  of  Ernest  v.  Brown,  3  Bing.  N.  C. 
374,  he  should  have  entertained  no  doubt 
on  the  question ;  and  he  disapproved  of  the 
distinction  taken  in  Ernest  v.  Brown, 
between  assumpsit  and  debt,  in  tliis  re- 
spect. And  see  Rynier  v.  Cooke,  M.  &  M. 
86,  n. ;  and  now  by  the  rule,  Trin.  Term, 
1  Vict.,  where  the  plaintiff,  to  avoid  the 
expense  of  a  plea  of  payment,  shall  have 
given  credit  in  the  particulars  for  any  sum 
admitted  to  have  been  paid  to  the  plaintiff, 
it  shall  not  be  necessary  to  plead  payment. 
The  rule  is  not  to  apply  where  the  plaintiff, 
after  stating  the  amount  of  his  demand, 
states  that  he  seeks  to  recover  a  certain 
balance  without  giving  credit  for  any  par- 
ticular sum.     See  tit.  Payment. 

{x)  Harrington  v.  Macmorris,  5  Taunt. 
228;  1  Marsh,  33;  Suiira,  Vol.  I.  tit. 
Pleadings. 

{y)  Hurst  v.  Wafkis,  1  Camp.  68 ;  and 
per  Parke,  B.,  1  M.  6c  W.  486. 
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the  balance  due  on  the  general  account,  since  the  whole  of  the  plaintiff's 
statement  was  in  evidence. 

Where  a  particular  as  to  some  counts  (<?.  g.  on  bills  of  exchange)  is  unne- 
cessary, it  is  sufficient  if  the  particular  specify  the  causes  of  action  in  the 
other  counts  (2). 

If  the  particulars  of  the  defendant's  set-off  be  not  delivered  within  the   Ol'jcction 
time  limited  by  the  order  («),  he  will  be  precluded  from  giving  evidence  in   |''"^*  '^ '"'^ 
supi)ort  of  his  set-off;  but  the  plaintiff'  cannot  make  an  objection  to  such    i^^pj,  jgji. 
particulars  at  the  trial,  which  might,  if  taken  earlier,  have  been  rectified    vered. 
by  the  defendant,  or  by  the  Court  (i). 

The  objection  on  the  score  of  variance  between  the  proof  and  the  par- 
ticulars must  be  taken  on  the  trial,  after  production  and  proof  of  the 
particulars  (c). 

PARTIES  (rf). 

The  rule  which  excludes  a  party  from  giving  evidence  in  his  own  cause   Grounds  of 
is  not  founded  merely  on  the  consideration  of  his  interest;  if  it  did,  it  would   incompe- 
foUow  that  a  party  might  always  be  called  by  the  adversary  to  give  evidence  **^"^y* 
against  his  own  interest ;  the  rule  is  partly,  at  least,  founded  on  a  principle 
oi policy  for  the  prevention  of  perjury  (e). 

In  a  recent  case,  a  plaintiff  was  by  consent  of  the  defendant  allowed  to 
be  examined  upon  oath  as  a  witness  in  the  cause,  although  he  came  to 
defeat  the  claim  of  a  co-])laintiff  (/'). 

It  has  been  seen,  that  in  general  a  voluntary  admission  made  by  a  party 
to  the  cause  is  admissible  evidence  against  him  (</).  This  is  true  where  the 
party  making  the  admission  is  affected  by  it,  in  his  own  private  and  natural 
capacity ;  but  in  other  cases  the  rule  is  frequently  inapplicable. 

Where  a  corporation  has  been  a  party,  a  corporator  not  disqualified  on 

(z)  Cooper  v.  Amos,  '2C.  &  P.  267.  Day  (e)  And  yet  either  party  may  be  put  to 
V.  Uiniis, .'}  C.  &  P.  340.  his  oath  by  a  bill  of  discovery  in  equity, 
(n)  See  tlie  form,  Tidd,  App.  c.  22,  s.lO.  where  he  is  quite  as  likely  to  commit  per- 
If  the  order  direct  tlie  particulars  to  be  de-  jury  as  if  he  were  to  be  examined  in  a  court 
livored  forthwith,  without  prescribing  any  of  common  law.  It  was  formerly  held  (in 
specific  time,  and  the  particulars  are  deli-  equity)  that  though  a  plaintiff  could  not 
vered  so  late  as  to  embarrass  the  party,  he  examine  a  co-defendant  whom  he  had  unne- 
waives  the  objection  by  an  accei)tance  of  cessarily  made  a  witness  {Gibson  \.  Allen, 
the  particulars,  and  cannot  urge  it  at  the  10  Mod.  19),  yet  one  co-defendant  might 
trial ;  the  proper  course  is  to  object  imme-  examine  any  other.  Ch.  Pr.  411 ;  Gil.  E(}. 
diately,  by  application  to  the  Court.  See  Rep.  98.  Where  a  court  of  equity  directs 
Holt's  C.  552.  a  party  to  be  examined  as  a  witness,  the 
(b)  Lovelock  v.Chiveley,  Holt's  C.  552.  objection  is  merely  reserved  qua  compe- 
te) The  plaintiff  recovered  a  greater  sum  tency  as  a  party.  Rogers  v.  Whitthujhavi , 
than  he  claimed  by  his  particulars,  and  upon  1  Swans.  39. 
discu«sion,  the  Court  of  K.  B.  apjiroved  of 

the  principle  on  which  he  recovered,  and  (/)  Borden  v.   WUllamson,   1  Taunt, 

judgment  was  entered  accordingly,  no  ob-  ^'^^5  ^^^   ^^«"  d.  Pewtris   v.  Granger, 

jection  having  been  made  on  the  score  of  ^  Camp.  177.      If,  however,  the  general 

excess,  either  at  the  trial  or  upon  the  argu-  rule  of  exclusion  be  founded  partly  on  the 

ment,  the  Court  refused  to  reduce  the  judg-  ground  of  policy,  it  seems  to  be  clear  in 

ment  to  the  sum  claimed  by  the  particu-  principle  that  tlie  rule  ought  not  to  be  in- 

lars.     Bell  \.  Puller,  2  Taunt.  285;   12  fringed,  even  although  a  party  be  desirous 

East  490  n.  °^  examining  his  adversary.      The  above 

(fZ)  As 'to  the  joinder  of  parties  in  an  case   of  Norden   v.    Williamson  was  so 

indictment,  see  Crim.  Plead.  2d  edit.  33 ;  peculiarly  circumstanced,  that  there  could 

and  supra,  tit.  Accessories.    As  to  com-  ^^  ^^  danger  ot  perjury, 

pelling  a  disclosure    of  the   residence   of  /  \    ^            ^-i.     . 

plaintiffs  in  a  suit,  see  Worton  v.  Smith,  (^)  ^"^''•«'  ^it.  ADMISSIONS. 
6  Moore,  110.    Bedford  v.  Birley,  MS. 
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of  parishes, 
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&c. 


Party  to 
the  record. 


the  score  of  interest  seems  at  all  times  to  have  been  considered  to  be  com- 
petent (/i).  And  a  declaration  or  admission  by  a  corporator  is  not  admis- 
sible in  evidence  against  the  corporation  (I).  But  it  has  been  held  that  the 
declaration  of  a  rated  parishioner  is  admissible,  although  it  be  exceedingly- 
weak  evidence  in  a  case  of  settlement  (J). 

The  inhabitants  of  contending  parishes  in  settlement  cases  are  considered 
sub  modo  as  parties,  and  on  this  ground  it  has  been  held  that  an  inhabitant 
of  the  adverse  parish  is  not  compellable  to  give  evidence  (k).  Still  inha- 
bitants, if  not  rated,  were  always  considered  to  be  competent  (I).  And  upon 
indictments  against  the  inhabitants  of  counties  for  the  non-repair  of  bridges, 
and  of  parishes  for  non-repair  of  highways,  the  inhabitants,  although  parties, 
seem  to  have  been  considered  as  competent  witnesses,  except  so  far  as  they 
were  rendered  incompetent  by  their  interest  (?»).  The  statute,  making 
inhabitants  of  hundreds  (n)  competent,  notwithstanding  their  interest, 
would  have  been  nugatory  if  the  objection  might  still  have  been  taken  that 
they  were  parties. 

The  respondents'  overseer,  producing  an  ancient  certificate  by  the  ajipel- 
lant  parish,  may  be  examined  as  to  the  contents  (o).  So  may  a  corporator, 
producing  corporation  documents. 

It  has  already  been  seen  that  a  party  to  a  transaction  is,  in  general,  com- 
petent, unless  he  be  either  a  party  to  the  record,  or  be  disqualified  by  his 
interest  (p).  It  still  remains  to  be  considered  how  far  the  being  a  party  to 
the  record  will  in  itself  operate  as  a  disqualification.  In  the  first  place, 
whenever  there  are  several  defendants  in  to7-t,  and  after  the  whole  of  the 
evidence  has  been  gone  through  on  the  part  of  the  plaintiff",  he  may  be 
acquitted,  and  examined  as  a  witness  for  the  others  (q).  But  a  plaintiff"  can 
in  no  case  examine  a  co-defendant,  although  nothing  be  proved  against 
him  (r)  on  the  trial. 


{h)  Supra,  340.  The  men  of  one  county, 
city,  hundred,  town,  corporation  or  parish, 
are  evidence  in  relation  to  the  rights,  privi- 
leges, immunities  and  affairs  of  such  to^vn, 
city,  &c.,  if  they  are  not  concerned  in  pri- 
vate interests  in  relation  thereunto,  nor 
advantaged  by  such  rights  and  privileges 
as  they  assert  by  their  attestation.  Gilb. 
L.  Ev.  128,  2d  ed.;  Vent.  351. 

(i)  Mayor  of  London  v.  Long,  1  Camp. 
22. 

(j)  R.  v.Inhab.ofHardioicke,  11  East, 
679;  see  stat.  54  Geo.  3,  c  170;  and  see 
J?,  v.  Whitley,  Lower,  1  M.  &  S.  636 ;  and 
Vol,  I.  tit.  Witness.  But  see  the  ob- 
servations there  as  to  the  stat.  54  Geo.  3, 
c.  170. 

(k)  lb.  But  now  see  the  stat.  54  Geo.  3, 
c.  170,  8.  9;  vide  sujora,  Vol.  I.  tit.  Wit- 
ness. 

{I)  lb. 

(»i)  Supra,  530.  Vol.  I.  tit.  Witness 
— Inhabitant.  I  am  not  aware  of  any 
instance  where  exemption  from  examina- 
tion has  been  claimed  in  such  a  case  by 
an  inhabitant,  on  the  ground  that  he  was 
a  party. 

(n)  Supra,  Vol.  I.  tit.  Witness.  And 
see  the  stat.  8  Geo.  2,  c.  16,  s.  15,  which 
recites  that  hundredors  are  incompetent,  by 
reason  of  interest. 


(o)  R.  V.  Netherthong,  2  M.  &  S.  337. 

(p)  Supra,  Vol.  I.  tit.  Witness. 

(q)  He  ought  to  be  acquitted  at  the  end 
of  the  plaintiff's  case,  per  Alderson,  J. ;  and 
it  was  so  held  by  all  the  Judges  on  con- 
sultation, and  ruled  accordingly  by  Aider- 
son,  J.,  in  Kendall  \.  Killshaw,  Lancaster 
Sp.  Ass.  1834.  For  otherwise,  per  Aider- 
son,  J.,  the  party  against  whom  no  evi- 
dence given  would  be  entitled  to  cross- 
examine  the  witnesses  for  defendant,  ^m- 
pra,  Vol.  1.  tit.  Witness.  So  upon  an 
indictment.  R.  v.  Redder,  1  Sid.  237. 
JR.  V.  The  Mutineers  of  the  Bounty, 
1  East,  313  ;  and  see  Dymoke^s  Case,  Sav. 
34;  Godb.  326;  Vin.  Ab.  Ev.  I.  5.  I.  12 ; 
Tr.  P.  P.  334,  7th  edit.  But  a  bankrupt 
who  has  pleaded  his  bankruptcy,  is  not,  on 
proof  of  the  bankruptcy,  a  competent  wit- 
ness for  a  co-defendant.  Supra,  tit.  Bank- 
rupt. Qu.  whether,  when  an  action  is 
brought  against  a  constable  acting  under  a 
warrant,  without  joining  the  justice,  the 
constable,  on  proof  of  the  warrant,  is  not 
entitled  immediately  to  his  acquittal  under 
the  stat.  24  Geo.  2,  c.  44,  s.  6.  Vide  supra, 
tit.  Justices. 

(r)  B.  N.  p.  285  ;  2  Camp.  333,  n.  The 
general  rule  is,  that  a  party  to  the  record 
cannot  be  examined ;  per  Le  Blanc,  J.  Ibid. ; 
and  per  Abbott,   L.  C.  J.,  in  Blackett  v. 
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A  defendant  upon  the  record,  who  is  no  party  to  the  issue  tried,  may  Party^to^_ 
usually  be  examined  as  a  witness,  if  he  be  not  disqualified  by  interest. 
Thus  a  co-defendant,  in  an  action  of  tort,  who  has  suffered  judgment  to  go 
bv  default,  is  competent  to  prove  that  a  co-defendant  is  not  chargeable  (s). 
But  he  cannot  be  called  to  prove  a  co-defendant  guilty  (0-  So  a  defendant 
in  ejectment  who  has  let  judgment  go  by  default  is  a  competent  witness  for 
either  a  defendant  {u)  or  plaintiff  (w). 

A  co-defendant  in  assimpsit,  who  pleads  his  bankruptcy,  is  not  a  compe- 
tent witness  for  a  co-defendant  who  has  pleaded  non  assumpsit  {w).  But 
where,  in  such  a  case,  the  plaintiff  had  entered  a  nolle  prosequi  as  to  the 
bankrupt,  the  latter  was  admitted  as  a  witness  for  the  other  defendants  {x) 

Where  upon  an  issue  to  try  the  validity  of  a  will,  a  legatee  appeared 
under  a  liberty  ''  to  attend  the  trial  of  such  issue,"  it  was  held  that  his 
counsel  might  cross-examine  witnesses,  and  suggest  points  of  law,  but  had 
no  right  to  "address  the  jury  or  call  witnesses  {y). 

The  effect  of  a  variance  as  to  parties  between  the  record  and  the  evidence   Variance, 
is  considered  under  the  respective  titles  of  Asmvipsit  {z),  Carriers  (a)  Case  (b), 
Deed(c),  Ejectment  (d),  Husband  and  Wife(e),  Trespass,  Trover,  Variance. 

In  assumpsit,  the  joinder  onoom^ny,  either  plaintiffs  or  defendants,  or 
the  non-joinder  of  plaintiffs,  is  a  ground  of  nonsuit  (/),  but  the  non-joinder 


Weir,  5  B.  &  C.  387.     A  plaintiff  cannot 
call  a  co-defendant  in  assumpxlt  who  has 
let  judgment  go  by  default.     lb.     And  it 
seems  to  be  a  general  rule,  that  a  plaintiff 
can  in  no  case  examine  a  co-defendant  on 
the  record  ;  a  rule  founded,  principally,  on 
the  ground  of  policy  in  preventing  i)erjury, 
and  a  consideration  of  the  hardship  of  call- 
ing on  a  party  to  charge  himself.     And 
this  rule  seems  to  be  strictly  observed  as 
to  plaintiffs,  for  the  joining  so  many  de- 
fendants is   their   own  act,  although,  in 
many  instances,  it  maybe  matter  of  neces- 
sity.    The  case  of  a  defendant  in  eject- 
ment who  has  let  judgment  go  by  default 
(Doc  d.  Harrop  v.  Green,  4  Esp.  C.  198) 
is  scarcely  to  be  regarded  as  an  exception ; 
for  there  the  proceeding  is  merely  ficti- 
tious, and  the  name  of  the  defendant  does 
not  appear  upon  the  record.     In  the  cases 
of  Mant  v.  Malnwaring,  2  Moore,  9,  and 
Brown  v.  Brown,  4  Taunt.  7o2,  it  was 
held  that  a  co-defendant  in  assumpsit,  who 
had  let  judgment  go  by  default,  was  not  a 
competent  witness  for  the  plaintiff,  for  by 
means  of  his  own  testimony  he  would  ob- 
tain contribution  from  the  defendant  who 
had  pleaded.    Vide  tit.  Witness— Inte- 
rest. 

(s)  Ward  v.  Hayclon  §•  another,  2  Esp. 
C.  552,  cor.  Lord  Kenyon,  2  Camp.  334,  n. ; 
cor.  Wood,  B.  Lancaster,  1809.  Where 
three  out  of  four  defendants  suffered  judg- 
ment by  default,  it  was  held  that  one  of 
them  might  be  subpcenajd  to  produce  a 
deed.  Colley  v.  Smith,  4  Bing.  N.  C.  285 ; 
and  6  Dowl.  399. 

(i)  Chapman  v.  Graves,  2  Camp.  333, 
n.  cor.  Le  Blanc,  J.  Lancaster,  1810.  And 
see  Barnard  v.  Daivson,  2  Camp.  333,  n. 
cor.  Lord  Kenyoa.     But  in  the  case  of 


Worall  V.  Jones,  7  Bing.  395,  it  was  held 
that  where  a  party  to  the  record  had  let 
judgment  go  by  default,  consented  to  be 
examined,  and  had  no  interest  in  the  cause, 
it  was  competent  to  the  plaintiff  to  exa- 
mine him.  See  R.  v.  Wohurn,  10  East, 
395. 
(m)  Vide  tit.  Witness— Interest. 
\v)  Doe  d.  Harrop  v.  Green,  4  Esp.  C- 
198. 

{w)  Raven  v.  Dunning  §-   another,  3 
Esp.  C.  25.     See  Emmett  v.  Bradley,  1 
Moore,  332.     Emmett  v.  Butler,  7  Taunt. 
599.     Peake's  Ev.  App.  Ixxxvii.     And  the 
Court  would  not  in  such  a  case  permit  a 
verdict  to  be  recorded  in  favour  of  the 
bankrupt,  for  the  purpose  of  enabling  liim 
to  give  evidence.  Currie  v.  Child  ^  others, 
3  Camp.  283.     Where  one  of  several  de- 
fendants sued  as  makers  of  a  note,  pleaded 
his  bankruptcy  and  certificate,  the  Court 
permitted  a  verdict  to  be  taken  for  him, 
and  that  he  should  be  examined  as  a  wit- 
ness for  the  other  defendants.     Bate  v. 
Russell,  1  M.  &  M.  333.     S.  P.  Ajfialo  v. 
Fourdrlnier,  6  Bing.  306. 
(x)  M'lver  v.  Humble,  16  East,  171. 
(j/)  Wright  v.  Wright,  4  C.  &  P.  389 ; 
and  7  Bing.  450,  n. 
(z)  Supra,  59. 
(a)  Supra,  285. 
(fe)  Supra,  298. 
(c)  Supra,  dlS. 
Id)  Supra, 'kQO. 
(e)  Supra,  535. 

(/)  5iy;r«,  59-100.  Joint-tenants  must 
also  join  in  actions  ex  contractu  (Co.  Litt. 
180,  b. ;  Bac.  Abr.  tit.  Joint-tenants,  K. 
1  B.  fie  P.  73);  and  so  must  parceners  in 
all  actions  relating  to  their  estate  (R.  T. 
Hardw.  398,  9).   Tenants  in  common  may 
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Variance.  of  other  defendants  must  ho  pleaded  in  abatement  (.7).  In  actions  of /or/, 
on  the  otlicr  hand,  although  the  joinder  of  too  many  plaiutitis  be  a  ground 
of  nonsuit  (A),  the  non-joinder  of  plaintiffs  must  be  pleaded  in  abate- 
ment (/);  the  joinder  of  too  many  defendants  is  not  a  ground  of  nonsuit, 
since  some  may  be  convicted  and  the  rest  acquitted  {h) ;  the  same  rule 
applies  in  i)enal  actions  (Z) ;  and  the  non-joinder  of  others  as  defendants  in 
personal  actions  of  tort  (7«)  cannot  be  taken  advantage  of,  even  by  ])lea  in 
abatement.  Where,  however,  the  action  is  founded  immediately  upon  a 
contract,  and  for  a  damage  resulting  from  mere  breach  of  contract,  although 
in  form  it  be  an  action  oi  tort,  the  joinder  of  defendants,  who  did  not  con- 
tract, would,  it  seems,  l)e  a  ground  of  nonsuit  under  the  general  issue  (/i); 
and  in  such  case  one  of  two  joint  contractors  cannot  maintain  a  separate 
action  (o). 

PARTNERS  {p). 

Identity  of.  Where  two  or  more  imite  in  partnership,  for  carrying  on  a  particular 
trade,  or  other  purpose,  they  become  in  i)oint  of  law  so  identitied  with  eacli 
other  {q),  that  the  acts  and  admissions  of  any  one,  with  reference  to  the 
common  object,  are  the  acts  and  declarations  of  all,  and  are  binding  upon 
all.  The  very  constitution  of  this  relationship  furnishes  a  presumption  that 
eacli  individual  partner  is  an  authorized  agent  for  the  rest,  but  this  ])re- 
sumption  has  no  operation  where  a  party  who  would  rely  upon  it  has  re- 
ceived ex])ress  notice  to  the  contrary,  or  where  the  transaction  between 
himself  and  the  individual  partner  is  a  fraud  upon  the  rest. 


either  join  or  sever  in  actions  on  contracts 
relating  to  tlieir  estate,  aUliough  they  must 
sever  in  avowry  for  rent.  Bac.  Ab.  tit. 
Joint-tenants,  and  Tenants  in  Common, 
K.;  1  Lev.  ]09;  Sir  T.  Raymond,  80. 

(g)  Ibid. 

(/t)  Supra,'2^1. 

(i)  Sujjra,  297.  Joint-tenants  and  par- 
ceners must  join  in  personal  as  well  as  real 
actions  for  injuries  affecting  their  real  pro- 
perty, or  the  non-joinder  may  be  pleaded 
in  abatement  ( Bac.  Ahr.  tit.  Joint-tenants, 
K.  2  Vin.  Ab.  59 ;  Vin.  Ab.  tit.  Parceners). 
Tenants  in  common  must  sever  in  real  ac- 
tions, except  in  quare  impedit ;  but  they 
viayjoin  in  personal  actions  for  a  joint  da- 
mage to  the  estate  (Bac.  Ah.  Joint-tenants, 
K. ;  5  T.  R.  247 ;  Cro.  Jac.  231  ;  2  Bl. 
1077  ;  Yelv.  101 ),  or  each  may  sue  sepa- 
rately (5  T.  R.  248  ;  2  Bl.  R.  1077).  The 
non-joinder  of  a  part-owner  of  a  chattel 
must  be  pleaded  in  abatement,  althongh 
the  omission  appear  on  the  declaration  in 
trover.  Addison  v.  Overend,  6  T.  R.  766. 
Lease  to  A .  and  JB.;  A.  demises  part  to  D. 
and  gives  receipts  and  a  notice  to  quit  in 
his  own  name.  A.  and  J3.  {semble')  cannot 
jointly  maintain  an  action  in  the  nature  of 
waste.     Steele  v.  Western,  7  Moore,  29. 

(A)  5M^ra,  285.297. 

(l)  Hardyman  v.  Whitaker  §•  ah  2 
East,  573,  n.  and  see  Barnard  v.  Gost- 
ling  &)•  al.  2  East,  569. 

{in)  1  Will.  Sauud.  291,  a. 

(n)  Weall  v.  King,  12  East,  462.    The 


plaintiff  declared  for  a  deceit  alleged  to 
have  been  practised  by  means  of  a  war- 
ranty made  by  two  defi-ndants  upon  a  joint 
sale  to  him,  by  both,  of  sheep,  their  joint 
property,  and  it  was  held  that  the  plaintiif 
could  not  recover  upon  proof  of  a  contract 
of  sale  and  warranty  by  one  only  as  of  his 
separate  property.  See  also  Max  v.  Ro- 
berts, 2  N.  R.  454  ;  where,  in  an  action  on 
the  case,  upon  the  delivery  of  goods  to 
several  joint  ship-owners,  to  be  carried  to 
A.  for  freight,  and  alleging  a  deviation,  it 
was  held,  that  if  the  plaintiff  failed  to 
prove  them  all  to  be  owners,  he  could  not 
recover  against  the  rest.  It  is  otherwise 
where  negligence  is  the  test  of  the  action, 
although  a  contract  exist  relating  to  the 
business  in  which  the  negligence  occurred. 
See  Govett  v.  Radnidge,  3  East,  G2.  Su- 
pra, 285. 

(0)  Hill  V.  Tucker,  1  Taunt.  7.  Bail, 
jointly,  employed  an  attorney  to  surrender 
the  principal,  and  held  that  they  could 
not  maintain  separate  actions  for  neglect- 
ing to  surrender  the  principal. 

(p)  See  the  Act  for  regulating  the  co- 
partnership of  bankers ;  7  G.  4,  c.  46.  See 
as  to  joint-stock  companies,  1  &  2  Vict, 
c.  96,  continued  aud  extended  by  3  &  4 
Vict.  c.  111. 

(q)  Partners  are  at  law  joint-tenants, 
part-owners  are  tenants  in  common,  and 
one  cannot  sell  the  share  of  another.  Ab- 
bott's L.  S.  68.  See  Ouston  v.  Hehden, 
1  Wils.  101. 
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The  rules  of  evidence  on  this  subject  result  from  these  general  principles  Identity, 
of  law  regarding  partnerships,  subject  to  this  further  consideration,  that  the 
acts,  conduct  and  representations  of  parties,  may  be  conclusive  evidence  of 
their  partnership,  in  favour  of  strangers  who  are  not  cognizant  of  their 
private  arrangements,  but  who  must  be  guided  by  external  indications, 
although  as  between  themselves,  they  are  not  partners.  Tlie  subject  will 
be  considered  as  it  relates  to — 

1.  Actions  by  several  Partners,  801. 

-  -     -  by  one  of  several,  803. 

2.  Actions  against  several,  804. 

-  -     -  proof  in  Defence,  800. 

-  -     -  evidence  of  Dissolution,  811. 
of  Notice,  812. 

-  -    -  against  one  of  several,  814. 

3.  By  one  partner  against  another,  815. 

4.  Competency,  817. 

First.  Where  several  plaintiffs  bring  an  action  of  assutnpsit,  unless  they  Actions  by 
rely  ujjon  a  contract  expressly  made  with  all,  they  must  prove  a  joint  several, 
interest,  arising  by  imjjlication,  as  by  evidence  that  they  are  partners,  and 
jointly  interested  in  the  subject-matter ;  for  if  a  contract  be  made  by  the 
joint  agent  of  all,  or  by  one  partner  in  behalf  of  all,  they  may  sue  jointly 
upon  it,  although  their  names  have  not  been  expressly  mentioned  (r).  It 
must  be  proved  that  all  who  sue  were  partners  at  the  time  of  the  con- 
tract; one  who  has  been  subsequently  admitted  into  the  firm  cannot  join, 
although  it  were  stipulated  that  he  should  have  a  share  in  past  trans- 
actions (s). 

The  evidence  of  partnership  usually  consists  in  the  oral  testimony   of  Proof  of 
clerks,  or  other  agents  or  persons  who  know  that  the  alleged  partners  have   pariner- 
actuully  carried  on  business  in  partnership;  it  is  unnecessary,  even  in  cri-       ^' 
minal  cases,  to  produce  any  deed  or  other  agreement  by  which  the  co-part- 
nership has  been  constituted. 

Where  several  sue  as  indorsees  of  a  bill,  indorsed  in  blank,  it  is  unnecessary 
to  give  any  proof  of  their  partnership  or  joint  interest  (/). 

(r)  See  tit.  Assumpsit,  and  Vendor  observed  that  the  plaintiffs  had  subjected 
&  Vendee.  In  Skinner  v.  Stockji,  4  B.  themselves  to  this  hy  holding  out  false 
&  A.  437,  it  was  held  tiiat  the  action  might  colours  to  the  world,  and  permitting  Ross 
be  brought  either  in  the  name  of  the  per-  to  appear  as  the  sole  owner.  Stacey  §• 
son  with  whom  the  contract  was  actually  others  v.  JJici/,  I  Esp.  C.  4G8.  Lcreck  v. 
made,  or  in  the  names  of  the  parties  6'A///Vo,2  Esp.  C.  4fi«.  Where  three  firms 
really  interested.  Where  two  brought  an  agreed  to  purchase  jointly  certain  goods, 
action  as  partners  (with  whom  the  defeu-  and  the  purchase  was  etlected  l)y  one  party 
dant  had  frequently  dealt),  and  at  the  trial  and  the  broker  knew  him  only,  held  that 
it  appeared  that  at  the  time  of  the  con-  all  might  join  in  the  action  for  breach  of 
tract  a  third  person,  who  had  formerly  contract  Cothay  v.  Fennell,  10  B.  &  €. 
been  a  partner,  and  though  he  had  with-  671.  All  j)art-owner8  are  partners  in  re- 
drawn his  name  when  the  goods  were  spectof  the  concerns  of  a  ship,  and  all  ought 
supplied  still  continued  to  receive  part  of  to  join  in  an  action  for  freight.  Abbotton 
the  profits,  but  was  not  a  party  to  the  ac-  Shipp.  82.  And  if  any  injury  be  done  to 
tion,  Lord  Kenyon  refused  to  nonsuit  the  a  ship  and  a  part-owner  dies,  the  action 
plaintiffs.       But  where    the   action   was  survives.     lb.  81. 

brought  in  the  names  of  several,  who  had  {$)   WilsJ'ord  v.  Wood,  1   Esp.  C.  182. 

agreed  that  Ross  (one  of  them)  should  carry  Where  a  guarantee  is  given  to  one  person 

on  the  business  in  his  own  name,  it  was  for  the  benefit  of  all,  all  may  sue.    Garrett 

held  that  the  defendant  was  entitled  to  set  v.  Handley,  4  B.  &  C.  064. 
off  a  debt  to  Ross  for  business  done  on  {t)  Rordasnz  v.  Leach,  1  Starkie's  C. 

Ross's  own  account;   and   Lord   Kenyon  446;  and  jjyjjY/,  216. 
VOL.   II.  3  F 
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partners: 


Assignees  Where  A.  and  Ti.  being  partners,  their  agent,  after  an  act  of  bankraptcy 

of  partners.  |jy  yl.  (m)  but  before  an  act  of  bankruptcy  by  B.,  paid  a  sum  of  money  on 
the  joint  account  to  C,  it  was  held  that  the  assignees  under  a  joint  com- 
mission could  not  recover  this  money  as  had  and  received  to  the  use  of  A. 
and  B.  before  they  became  bankrujtts,  or  as  money  received  to  their  use,  as 
assignees  since  the  bankruptcy  (x),  even  although  A.  knew  of  the  bank- 
ruptcy of  5,;  for  a  solvent  partner  may  dispose  of  the  partnersliip  ettects 
in  discharge  of  a  partnership  debt(y).  So  if  ^4.  in  such  case,  after  a  secret 
act  of  bankruptcy  by  B.,  dispose  of  the  partnership  effects  for  a  valuable 
considenition,  and  afterwards  commit  an  act  of  bankruptcy,  the  assignees  of 
both  under  a  joint  commission  cannot  maintain  trover  against  the  bond  fide 
vendee  (z). 

Where  an  Act  autliorized  all  suits  on  the  part  of  the  company  to  be  com- 
menced and  jjrosecuted  in  the  name  of  the  chairman,  held  that  it  did  not 
extend  to  authorize  a  suit  to  be  commenced  by  the  chairman  against  a 
member  for  an  account  of  monies  received  by  him  for  shares  which  he 
was  employed  to  sell,  but  that  it  was  necessary  to  make  the  other  members 
parties  to  the  suit  (a). 

It  is  a  good  defence  to  show  that  one  of  several  plaintiffs  cannot  recover 
noil  to  one,  although  he  may  have  been  guilty  of  fraud  against  the  rest.  Thus  A.,  B. 
and  C.  cannot  recover  on  a  bill  of  exchange  drawn  by  them,  and  accepted 
by  the  defendant,  A.  having  (in  fraud  of  his  j)artner3)  engaged  to  provide 
for  the  acceptance  when  the  bill  should  be  due(Z;).  A  covenant  by  one 
partner  not  to  sue  is  not  a  release  of  a  partnership  debt  (c). 


Sntisfac- 


(»/)  The  consequence  of  a  dissolution  of 
partnership  between  yl.and  B.  by  the  bank- 
ruptcy of  ^.  is  that  A.  and  the  a?si£,mee3 
of  if.  become  tenants  in  common  of  each 
individual  article;  l.jVes. '2-29.  Tlie  ri^iht 
is  not  to  an  individual  proportion  of  each 
specific  article,  but  to  an  account ;  the 
property  is  to  be  made  the  most  of  and 
divided;  per  Lord  Eldon,  in  Crawxhay  v. 
ColUuf!,  lb.  See  Fox  v.  Haiihun/, 
Cowper,  449.  AVliere  one  of  several  part- 
ners (the  plaintiffs)  drew  a  bill  wliich  the 
defendant  accepted  on  the  condition  that 
such  partner  would  provide  for  it  when 
due,  held  that  as  he  having  failed  in  per- 
forming the  condition  could  not  have  sued 
the  defendant,  his  partner  being  bound  by 
liis  acts  could  not  maintain  a  joint  action. 
Sparrow  v.  Chisinmi,  9  B.  &  C.241. 

(x)  Smith  V.  Goddard,  2  B.  &  P. 
465. 

(y)  Harvey  v.  Cricliett,  B.  R.  Sittings 
at  Serjeant's  Inn  before  Mich.  Term,  57 
G.3;  Sel.N.  P.  1060;  i.  e.  to  one  who  had 
no  knowledge  of  the  bankruptcy  of  the 
partner.  If  a  creditor  take  the  notes  of  a 
person  after  knowledge  of  the  bankruptcy 
of  one  of  several  partners,  though  the  rest 
are  then  solvent,  he  cannot  set  them  off; 
per  three  Judges,  K.  B.,  Sittings  before 
Mich.  T.  1830 ;  and  see  Biggs  v.  Felloics, 
8  B.  ix  C.  402. 

(~)  Fox  V.  Hanbury,  Cowp.  449. 

(a)  M'Mahon  v.  Upton,  2  Sim.  473. 
And  see  Long  v.  Young,  369. 

(J)  Richmond  v.  Heajnj,  1  Starkie's  C. 


102;  where  it  was  held  I)y  Lord  Ellen- 
borough  tliat  the  parties  could  not  sue  out 
a  commission  of  bankruptcy  founded  upon 
that  debt  {Johnson  v.  Peck,  cor.  Holroyd, 
J.  Lancaster  Summer  Assizes,  1821). 
Sporrow  v.  Chismon,  9  B.  &  C.  241. 
Jacmid  V.  French,  12  East,  317.  Bolton 
v.  Poller,  1  B.  &  B.  539.  So  where^. 
being  indebted  to  B.  and  C,  allowed  the 
amount  on  the  settlement  of  a  private  ac- 
count between  himself  and  C,  and  the 
latter  gave  a  receipt  to  A.  for  the  amount, 
it  was  held  that  this  was  a  good  discharge 
( Henderson  v.  Smith,  2  Camp.  5(il ).  But 
where  such  a  receipt  was  given  after  notice 
in  the  Gazette  of  the  dissolution  of 'partner- 
ship between  B.  and  C.  and  tliat  debts 
were  to  be  paid  to  the  former  only,  it  was 
held  to  be  fraudulent,  and  void.  Ibid,  and 
afterwards  by  the  Court  of  K.  B.  A.,  B. 
and  C.  being  partners,  and  A.  and  D. 
being  also  partners,  A.  indorsed  bills  and 
paid  money  to  A.,  B.  and  C,the  property  of 
A.  and  D.,  in  payment  of  a  debt  due  from 

A.  to  A.,  B.  and  C,  and  afterwards  in- 
dorsed the  bills  in  the  names  of  A.,  B.  and 
C.  to  a  creditor  of  the  firm;  held,  that 
though  this  was  a  fraud  by  ^.  on  D.,  yet 
that  A.  and  D.  could  not  recover  against 

B.  and  C. ;  and  that  after  the  bankruptcy 
of  A.  and  I),  their  assignees  were  not  in 
a  better  situation.  Jones  v.  Yates,  9  B. 
&  C.  532. 

(c)  Walmesly  v.   Cooper,  3  P.  &  D. 
149. 
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Where  A  was  a  partner  with  B.  in  one  firm,  and  also  with  C.  in  another,   Sati'^fac- 
and  the  firm  of  A.  and  B.  indorsed  a  bill  to  A.  and  C,  and  B    received   t.on  to  one, 
securities  from  the  drawer,  on  an  undertaking  by  B.  that  the  bill  should  be        • 
taken  up  and  liquidated  by  the  house  of  ^.  and  B.,  it  was  held  that  ^.  being 
bound  by  the  act  of  his  partner,  could  not  in  conjunction  with  C,  maintain 
an  action  on  the  bill  against  the  acceptors  (rf).     So  if  one  partner  be  pre- 
eluded  by  the  illegality  of  his  act  from  recovering  in  the  particular  trans- 
action, his  partners,  although  innocent,  cannot  recover  (e). 

Thus  if  -oods  be  sold  and  packed  by  a  partner  living  in  Guernsey,  for  the 
purpose  of  being  smuggled  into  this  country,  the  parties  who  live  in  Eng- 
land, although  ignorant  of  the  transaction,  cannot,  jointly  with  the  other 
maintain  an  action  for  the  goods,  for  the  act  of  one  partner  is  the  act  of 

all(/)- 

But  where  a  party  colludes  with  one  partner  of  a  firm  to  enable  lum  to 

defraud  the  other  partners,  the  one  partner  may  maintain  a  joint  action 
with  the  rest  in  respect  of  such  lort  {g).  A  joint-stock  company,  the  shares  of 
which  may  be  increased  to  an  unlimited  extent,  and  be  assigned  or  disposed 
of  by  deed  or  will  to  any  persons  at  the  discretion  of  the  holders,  are  frau- 
dulent and  illegal  (/i).  ,  r  a  ♦•  , 
The  non-joinder  of  a  co-contractor  as  plaintiff,  is,  in  general,  a  ground  of  Act  .on  l.y 

nonsuit.  .  .      several. 

A  surviving  partner  cannot  recover  in  assumpsit  without  naming  his 
deceased  part'ner  in  the  declaration  (i),  for  there  is  a  variance.  But  where 
money  is  owing  to  two  partners,  and  after  the  death  of  one  it  is  paid  to  a 
third  person,  the  survivor  may  maintain  an  action  for  money  had  and 
received  to  his  own  use  (A). 

On  an  execution  against  one  of  several  partners,  the  purchaser  of  his 
interest  in  partuersliip  property  becomes  tenant  in  common  with  tiie  rest  (Z). 

The  party  with  whom  the  contract  has  been  expressly  made  may  alone 

(rf)  Jacaud  v.  French,  12  East,  317.  those  created  by  law  for  the  sake  of  jus- 

ie)  3  T.  R.  454.  tice.     lb.                              .        ^  .,       r 

(/•)  BUujs  V.  Lawrence,  3  T.  R.  4.54.  The  law   will  take  notice  of  the    Lex 

See  Chinas  v.  Pemthnui,  4  T.   R.   4G6.  Mercatorla,  as  that  there  is  no  survivor- 

Waumell  v.  Read,  5  T.  R.  5!)9.  ship.     Per  Powell,  J.  Bella^is  v.  Hesler 

(y)  Longman  v.  Pole,  1  Mood.  &  M.  C.  Lord  Ray.  281.     See  Jeffertes  v.  Small, 

223.  1  ^^*-  '^^'" 

"(ii)  Bhtndell  v.  Wlmbor,  8  Sim.  GOl .  (fe)  Smith  v.  Barrotv,  2  T.  R.  47fi. 

(i)  Jell  V.   Douglas,   4    B.  &  A.  374.  (l)  Chapman  v.  Coopx,  3  B.  &  P.  289. 

Bichards  v.   Heather,  4  B.   &    A.    29.  And  the  purchaser  takes  sulytct  to  the 

Webber  v.  Tlvill,  2  Saund.  by  Serj.  Will.  rights  of  tlie   other   partner.      Per   Lord 

121,  n.  1.     Israel  V.  Slmmo)is,2  Starkie's  Mansfield,  Fox  v.  Hanbury,  Cowp.  449. 

C.  350.      Where   a   partnership  is  deter-  1  Salk  392.     West  v.  Skipp,  cited  Cowp. 

mined  by  deatli,  it  survives  in  many  cases  449.     Per  Lord  Hardwicke.    If  a  creditor 

as  to  the  legal  title,  but  not  as  to  the  bene-  of  one  partner  take  out  execution  against 

ficial  interest.    Per  Ld.  Eldon,  C,  in  Craxo-  the  partnership  effects  he  can  only  have  the 

shatjw  Collins, \bNe%.2'21.     If  a  partner  undivided  share  of  his  debtor,  and  must 

die,  the  debts  and  effects  survive,  but  the  take  it  in  the  same  manner  the  debtor  hiin- 

survivor  is  a  trustee  in  equity,  1  Vcs.  243.  self  had  it,  and  subject  to  the  rights  of  tlie 

Croft  V.  Pylie,  3  P.  W.   182.     Exparte  other  partner.     The  transfer  merely  givc» 

Rutfini,  6   Ves.   126.      1    Madd.   ch.   76.  a  right  to  an  account,  each  partner  having 

"Hereby   it   is    manifest,    that    survivor  an  interest  not  in  the  whole,  but  in  the  sur- 

holdeth  place  generally,  as  well  between  plus.     Per  Lord  Eldon,  in  Button  v.  3Ior- 

joint  tenants  of  goods  and  chattels  in  pos-  rison,  17  Ves.  201.  And  see  S.  P.  5  Madd. 

session  or  in  right  as  jouit  tenants  of  in-  Chancery,  76  ;  1  Wightw.  50.     See  Tyler' 

heritance."     1  Ins.  182.     Seethe  diversi-  v.  Buke  of  Leeds,  2   Starkies   C.   ilS. 

ties  between  a  naked  trust  and  one  joined  The  sheriff  must  sell  the  debtor's  share  and 

to  an  estate  or  interest.    lb.  181.    And  be-  make   the  purchaser  tenant  in  coinmou- 

tweeu  authorities   created  by  parties  and  Holmes  v.  Muntze,  4  Ad.  &  Ell.  127. 

3f  2 
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sustain  the  action,  although  it  turn  out  that  another  person,  whose  name 
was  not  mentioned,  is  secretly  interested  (?«). 

Where  business  has  been  carried  on  in  the  names  of  several,  one  of  tliem 
may  still  supjjort  an  action  of  assumpsit,  provided  he  ox])ressly  prove  that 
the  others  were  not  in  fact  partners  (w)  ;  and  a  party  in  whose  name  the 
business  has  been  carried  on  as  a  co-partner  is  competent  to  prove  that  in 
fact  he  Avas  not  a  partner  (o). 

Secondly,  In  an  action  against  several,  upon  a  contract  on  which  they  are 
liable  as  partners,  the  proof  of  i)artnership  usually  consists  in  evidence  that 
they  have  acted  as  partners  in  the  particular  (;;)  business.  Less  evidence  is 
usually  sufficient  in  this  case  than  is  requisite  where  partners  sue  as  plain- 
tiffs, for  there  they  are  cognizant  of  all  the  means  by  which  the  fact  is  capable 
of  being  proved  ;  butwhere  they  are  sued  as  defendants  the  plaintiff  may  not 
be  able  to  ascertain  the  real  connection  between  the  jjarties  ;  it  is  sufficient 
for  him  to  show  that  they  have  acted  as  jjurtners  (</),  and  that  by  their 


(»t)  Lloyd  V.  ArchbowJe,  '2  Taunt.  324. 
Mawman  v.  Gillet,  lb.  325.  And  j)er  Sir 
James  Mansfield,  Ibid. :  "  If  you  can  find 
out  a  dormant  partner  you  may  make  him 
pay,  because  lie  has  had  the  benefit  of  your 
work;  but  a  person  with  whom  you  iiavo 
no  privity  of  communication  shall  not  sue 
you."  But  see  Shinner  v.  Stocks,  4  H.  a: 
A.  437.  Supra,  Leveck  v.  Shtifto,  'i  Ksp. 
C.  4G8.  Lucas  v.  Be  la  Cour,  1  M.  &.  S. 
249. 

(n)  The  banking];  trade  was  carried  on  in 
the  joint  names  of  the  father  and  son,  and 
the  accounts  were  headed  in  their  joint 
names  in  the  banking  books;  and  it  was 
held  that  tiie  fatlier  could  not  maintain  a 
separate  action  without  proof  that  tlie  son 
(although  proved  to  be  a  minor)  had  no 
share  in  tlie  business.  Teed  \.Elworthy, 
14  East,  210.  Athimon  v.  Laiug,  1  D. 
&  R.  16.  Parsons  v.  Croshy,  o  Esp.  C. 
199.     Leveck  v.  Shafto,  2  Esp.  C.  408. 

Where  the  contract  was  originally  en- 
tered into  by  A.  for  himself  and  partner, 
under  the  name  of  "  H.  and  Sons,"  held 
that  it  was  not  necessary  to  join  parties 
who  were  by  a  subsequent  agreement  to 
have  a  share  in  the  contract.  Hov'dl  v. 
Stephenson,  4  C.  &  P.  469. 

In  an  action  for  business  done  by  the 
plaintiff,  as  an  attorney,  it  being  proved  that 
his  son's  name  was  joined  as  a  partner,  in 
letters,  and  on  the  door  of  the  office,  but 
he  swore  that  he  was  not  in  fact  a  partner; 
held  that  the  plaintiff  was  not  entitled  to 
maintain  the  action  alone  if  the  son  were 
believed,  notwithstanding  the  evidence 
might  be  sufficient  to  render  them  jointly 
liable  in  an  action  for  negligence.  KM  v. 
Nainhy,  10  B.  &  C.  20. 

A  father  and  son,  being  joint  farmers, 
the  son  died,  and  the  father  carried  on 
business  for  benefit  of  liimself  and  next  of 
kin.  Held  that  the  property  was  well  laid 
in  the  father  and  son's  next  of  kin.  R.  v. 
Scott,  Rnss.  &  Ry.  C.  C.  13  ;  and  R.  v. 
Gaby,  lb.  178.     D.  and  C.  were  partners. 


C.  died  intestate,  leaving  a  widow;  the 
widow  acted  as  ])artiier.  Stolen  property 
was  held  to  be  well  laid  in  i>.  and  W. 

(o)  Glossop  V.  Colman,  1  Starkie's  C. 
25. 

(p)  Partners  in  a  particular  concern  are 
not  liable  in  respect  of  transactions  foreign 
to  that  concern  unless  they  have  held  them- 
selves out  to  others  as  jiartners  in  such 
transactions.     See  below,  notes  (r)  and  (*). 

(q)  Even  although  the  partnership  is  by 
deed  {Alderson  v.  Clay,  1  Starkie's  C. 
406).  To  make  one  liable  as  partner,  there 
must  either  be  an  actual  contract  to  share 
in  profit  and  loss,  or  he  must  have  per- 
mitted his  credit  to  be  pledged  by  the  use 
of  his  nan.e  as  a  partner  {Hoare  v.  Dawes, 
Doug.  37 1 ).  An  agreement  to  share  profits 
alone  raises  a  liability,  in  point  of  law,  to 
losses  w  ith  respect  to  creditors  {Heskith  v. 
Uluncliard,  4  East,  146.  Waugh  v.  Car- 
ver, 2  H.  B.  247).  Where  a  debtor  and 
creditor  agree  to  be  jointly  concerned  in  an 
adventure  abroad,  which  is  to  be  purchased 
by  the  debtor,  and  the  returns  are  to  be 
paid  to  the  creditor  in  satisfaction  of  the 
debt,  both  are  liable  as  partners  to  vendors 
from  whom  the  debtor  in  consequence 
purchases  goods  abroad.  Gouthicaite  v. 
Duckicorth,  12  East,  421.  And  see  Wauyh 
V.  Carver,  2  H.  B.  235,  and  Gardiner  v. 
CMlds,  8  C.  &  P.  345.  A.  directs  B.,  a 
broker,  to  buy  goods,  and  it  is  agreed  that 
B.  shall  be  interested  therein  one-third, 
acting  in  the  business  free  of  commission, 
and  the  concern  is  afterwards  treated  as  a 
joint  one;  it  was  held  that  B.  had  power 
to  pawn  the  goods,  there  being  no  ground 
for  imputing  fraud  or  collusion.  Beid  v. 
Hollingshead,  4  B.  &  C.  867.— The  com- 
munion of  profit  and  loss  is  the  true  test 
of  partnership.  An  agreement  by  several 
to  take  aliquot  parts  of  a  commodity  to  be 
purchased  by  A.,  where  there  is  no  agree- 
ment for  a  re-sale,  does  not  make  them 
partners  ( Coo;je  V.  Byre,  1  H.  B.  37).  An 
agent  whose  wages  are  paid  by  a  propor- 
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liabit  and  course  of  dealing,  conduct  and  declarations,  they  have  induced    Proof  of 
those  with  whom  they  have  dealt  to  consider  them  to  be  partners  (r).    Hence   V^^''^^- 
if  a  person  has  represented  himself  to  be  a  partner,  and  has  been  trusted  as 
such  he  is  bound  by  that  representation,  and  it  is  no  defence  for  him  to 
show  that  he  was  not  in  fact  a  partner  (s).     One  who  lends  his  name  to 


tion  of  the  profits,  is  not  a  partner  {Meyer 
V.  Sharpe,  5  Taunt.  74).     If  A.  be  paid  by 
!i  portion  of  the  profits,  he  is  as  to  third 
persons  a  partner ;  but  if  he  be  paid  by  a 
sum  in  jjroportlon  to  the  profits,  it  is  other- 
wise.    Ex  parte  Hamper,  17  Ves.  404. 
Per  Lord  Eldon,  Ex  parte  Roiclandson, 
1   Rose  91.     Grace  v.  Smith,  2  Bl.  308. 
An  agreement  that   A.   shall  make  pur- 
chases for  B.,  and  in   Heu  of  brokerage, 
liave    one-third    of   the    profits    arising 
from  sales,  and  bear  a  proportion  of  the 
losses,  makes  him  a  partner  as  to  third 
persons.     Per  Holroyd,  J.,  Smith  v.  Wat- 
son, 2  B.  &  C.  40!).     An  agreement  that 
A.   for  his  labour  shall  share  the  profits 
made    by    B.'s   vessel,    constitutes    them 
jjartnersas  to  third  persons  ;  secus,  of  an 
agreement  that  he  shall  receive   luilf  the 
gross  earnings.     In  the  former  case  there 
is  a  communion   of  profit  and   loss;  the 
latter  is  merely  a  mode   of  payment  for 
labour.     Dry  v.   Bosu-ell,  1  ("amp.  329. 
See  Wish  v.  Small,  lb.  331.     Benjamin 
V.  Porteou.i,  2  II.  B.  590.     Mair  v.  Glen- 
jiie,  4  M.  &  S.  240.     Cheap  v.  Cramond, 
4  B.  &  A.  GG3.     Wilkinson  v.  Frazier,  4 
Esp.  C.  182.     R.  V.  Hartley,  Russ.  &  Ry. 
C.  C.  L.  139.    Joint  proprietors  of  a  coach, 
each  of  whom  provides  horses  for  his  own 
stage,  but  who  share    the  gross  proceeds, 
are  not,  it  seems,  jointly  liable  for  goods 
supplied  for  the  horses  {Barton  v.  Hamon, 
2  Taunt.  49) ;  but  qu.  whether  the  parti- 
cular agreement  inter  se  was  not  known. 
Where  A.,  B.,  C.  and  IJ.  were  partners  in 
a  coach  concern,  but  A.  provided  coaches 
and   horses  at    a    certain    allowance    per 
mile,  it  was  held  that  A.  alone  was  lia- 
ble  for  the  repairs  of  the  coach,  to   one 
who  knew  the   agreement,  although   the 
names  of  all  appeared  on  the  coach.  Hiard 
V.  Bi(j(j   and   another,   per   Holroyd,  J., 
Winch.  Sp.  Ass.  1819,    Mann.  Ind.    220. 
But   they  are  jointly  liable   to  one  who 
sends   goods.     Ibid.     So  for  any  damage 
done  in  the  management  of  the  coach.  Ibid. 
And  sec  Waland  v.  Elldns,  1  Starkie's  C. 
272,  and  Green  v.  Beesley,  2  Biiig.  N.  C. 
108.     A.  agreed  to  carry  a  mail  from  M.  to 
iV.  at  so  much  a  mile,  the  money  received 
for    parcels    to    be    equally  divided,  and 
losses  borne  equally  ;  they  were  held  to  be 
partners.     Ibid.     Executors  who  continue 
the  share  of  a  deceased  partner  in  trade, 
for  the  benefit   of  the   deceased  partner's 
infant  child,  are  liable  as  partners.   Wirjht- 
wan  V.  Townroe,  1  M.  &  S.  412.     One  of 
several  joint  proprietors  of  a  ship,  who  as- 
signs his  interest  to  another,  the  register 
remaining  joint  as  a  collateral  security,  is 


liable  for  repairs.  The  amount  or  propor- 
tion of  profit  received  is  not  material.  R. 
V.  Bodd,  9  East,  527.— It  frequently  hap- 
pens that  a  partner  in  a  firm  may  be  con- 
sidered a  third  person  in  transactions  be- 
tween the  firm  and  a  party  with  whom  the 
finn  deals  (per  Evre,  C.  J.,  Bolton  v.  Pul- 
ler, 1  B.  &  P.  54G,  7).  But  in  actions  by 
the  firm,  the  liability  of  any  one  partner  as 
a  defendant  is  a  bar  to  the  action.  Supra, 
241,  and  802.  Tiie  knowledge  of  partici- 
pation in  profits  by  one  who  seeks  to  charge 
the  participator  as  a  partner  is  not  material. 
Ex  parte  Gellar,  1  Rose,  297.  See  Vere 
v.  Ashh,/,  10  B.  &  C.  288. 

(/•)  lit'  it  can  be  proved  that  the  defendant 
has  held  himself  out  to  be  a  partner,  not 
"  to  the  world,"  for  that  is  a  loose  expres- 
sion, but  to  the  plaintiff  himself,  or  under 
such  circumstances  of  publicity  as  to  satisfy 
a  jury  that  the  plaintiff  knew  of  it,  and 
believed  him  to  he  a  partner,  he  is  liable  to 
the  plaintiff  on  all  transactions  in  which  he 
engaged  and  gave  credit  to  the  defendant 
npou^the  faith  of  his  being  such  partner. 
Per  Parke,  J.,  in  Dickenson  v.  Vnlpy,  10 
B.  &  C.  140.  To  prove  the  liability  of  G^ 
as  the  partner  of  .S'.,  evidence  that  a  former 
partner  with  S.  introduced  G.  to  the  wit- 
ness as  an  in-coming  ])artner,  and  that 
afterwards  he  (the  witness)  reported  that 
G.  and  S.  were  partners,  is  admissible, 
although  neither  G.  nor  S.  were  present  at 
the  time  when  the  witness  so  reported. 
Shott  V.  Strealfield,  1  Mo.  &  R.  8. 

(#)  As  to  the  general  principle,  vide  su- 
pra, 40.    In  an  action  against  the  defendant 
as  a  partner  and  shareholder  in  a  joint- 
stock  mining  company,  for  goods  supplied 
to  the  firm,  it  was  held  that  it  was  neces- 
sary to  prove  either  that  she  was  in  fact  a 
partner,  or  that  she  had  induced  the  plamtifT 
to  suppose  that   she  was  a  partntir,  and 
that  it  was  insufficient  to  show  by  letters 
and  conversations  that  the  defendant  had 
admitted  herself  to  be  a  shareholder,  or  to 
show   payment   of  money   on   account   of 
shares.     Vict  v.  Lady  Anson,  7  B.  &  C. 
409.     Where,  in  an  action  by  the  indorsee 
of  a  bill  of  exchange  drawn  and  accepted 
by  order  of  tlie  directors  of  a  mining  com- 
pany, it  was  proved  that  the  company  had 
entered  into  a  contract  for  the  purchase  of 
mines,  taken  a  counting-liouse  in  London, 
engaged  clerks,  and  also  an  agent  to  reside 
in  the  countn',aijd  had  worked  some  of  the 
mines,  and  that  the  defendant  had  applied 
to  the  secretary  of  the  company  for  sliares, 
some  of  which  had  been  appropriated  to 
him,  and  that  he  had  paid  an  instalment  of 
\bl.  per  share,  attended  the  counting-house 
3  F  3 
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a  firm,  although  he  receives  no  part  of  the  profits  of  the  trade,  is  liahle  on 


of  the  company,  and  there  signed  some 
deed,  and  afterwards  attended  a  general 
meeting  of  tlie  sliareliolders,  the  Court 
were  inclined  to  think  that  there  was  not 
sufficient  evidence  to  show  that  the  de- 
fendant had  either  actually  become  a  part- 
ner, or  held  himself  out  to  the  world  as 
such,  and  that  at  all  events  it  was  neces- 
sary to  prove  that  the  directors  had  au- 
thority to  bind  the  members  by  drawing 
and  accepting  bills  of  exchange,  of  which 
there  was  no  sufficient  evidence.  Dickin- 
son V.  Valpy,  10  B.  &  C.  128.  A  pro- 
spectus was  issued  for  a  distillery  company, 
with  a  capital  of  000,000/.,  and  1-2,000 
shares,  and  to  be  conducted  pursuant  to 
the  terms  of  a  deed  to  be  drawn  up ;  all 
persons  who  did  not  execute  the  deed 
within  eighty  days  after  it  was  ready,  were 
to  forfeit  all  interest  in  the  concern.  No 
more  tlian  7,'jOO  were  ever  allotted,  only 
t;,300  persons  paid  the  first  deposit,  only 
1,106  the  sex^ond,  and  only  65  signed  the 
deed  ;  and  tlie  directors,  after  the  time  for 
paying  the  second  instalment  had  elapsed, 
advertised  that  persons  who  had  omitted  to 
pay  had  forfeited  their  interest  in  the  con- 
cern. Held,  that  an  application  for  shares, 
and  payment  of  the  first  deposit,  did  not 
constitute  a  partner  one  who  had  not  other- 
wise interfered  in  the  concern,  and  that  the 
insertion  of  his  name  by  the  secretary  of 
the  company  in  a  book  containing  a  list  of 
the  subscribers,  was  not  a  holding  himself 
out  as  partner.  Fox  v.  Clijton  ^-  others,  6 
Bing.  77G.  Where,  in  contemplation  of 
forming  a  company  for  distilling  whiskey, 
the  following  prospectus  was  issued  in  May 
1825:  "The  conditions  upon  which  this 
establishment  is  formed,  are,  the  concern 
will  be  divided  into  twenty  shares  of  100  /. 
each,  five  of  which  to  belong  to  A.  J3,  the 
founder  of  the  works,  the  other  fifteen  sub- 
scribers to  pay  in  their  subscriptions  to 
Messrs.  Moss  &  Co.,  bankers,  Liverpool, 
in  such  proportions  as  may  be  called  for : 
the  concern  to  be  under  the  management  of 
a  committee  of  three  of  the  subscribers,  to 
be  chosen  annually  on  the  10th  of  October; 
ten  per  cent,  to  be  paid  into  the  bank  on 
or  before  the  1st  of  June  next:"  held, 
that  this  prospectus  imported  only  that  a 
company  was  to  be  formed,  not  that  it  was 
actually  formed,  and  that  a  person  who 
subscribed  his  name  to  this  prospectus,  and 
who  was  present  at  a  meeting  of  sub- 
scribers when  it  was  proposed  to  take  cer- 
tain premises  for  the  purpose  of  carrying 
on  the  distillery,  which  were  aftenvards 
taken,  and  solicited  others  to  become 
shareholders,  but  never  paid  his  sub- 
scription, was  not  chargeable  as  a  part- 
ner for  goods  supplied  to  the  company. 
Bourne  v.  Freeth,  9  B.  &  C.  632.  But 
in  Perritiff  v.  Hone,  4  Bing.  28,  where 
the  plaintiff's  name  was  entered  in  a  book 
with  those  of  several  other  subscribers  to 


a  projected  joint-stock  company,  and  he 
received  scrip  receijits,  but  sold  them  be- 
fore the  deed  for  the  formatitm  of  the  com- 
pany was  executed,  and  lie  was  not  a  party 
to  the  deed,  yet  it  was  held  that  he  was  a 
partner,  and  tliat  all  who  subscribed  to  the 
fund  must  be  taken  to  have  assented  to 
the  deed.  In  this  case  the  Court  seem  to 
have  considered  that  the  plaintiff  became 
a  partner  by  being  an  original  subsciber  to 
the  undertaking.  And  in  Lairler  v.  Ker- 
shaw, 1  M.  &  M.  93,  it  was  held  by  Lord 
Tenterden,  C.  J.,  at  Nisi  Prius,  that  a 
party  paying  a  deposit  on  shares  in  a 
trading  company,  and  afterwards  signing 
a  deed  of  partnership,  was  to  be  considered 
as  a  partner  froni  the  time  of  the  deposit. 
Evidence  that  A.  B.  had  contributed  to 
the  funds  of  a  building  society,  and  had 
been  present  at  a  meeting  of  the  society, 
smd  was  party  to  a  resolution  that  cer- 
tain houses  should  be  built,  was  held  to  be 
sufficient  to  make  him  liable  in  an  action 
for  building  those  houses,  without  any 
proof  that  he  had  any  actual  interest  ia 
the  houses,  or  in  the  land  on  which  they 
were  built.  Bralthwaite  v.  Schofield,  9 
B.  &  C.  401.  By  the  rules  of  the  com- 
pany, upon  the  transfer  of  shares,  the 
party  transferring  ceased  to  be  a  proprie- 
tor from  the  time  the  transfer  was  regis- 
tered, and  the  person  purchasing  was  not 
to  be  deemed  a  proprietor  until  he  executed 
the  deed ;  upon  a  plea,  in  an  action  against 
the  company,  that  the  promises,  if  any, 
were  made  jointly  witli  one  of  the  plain- 
tiffs, a  co-proprietor  ;  there  being  evidence 
by  the  letters  of  such  party  that  he  was  a 
shareholder,  although  there  was  no  actual 
proof  of  his  having  executed  the  deed  (it 
having  been  done  under  a  power  of  attor- 
ney not  produced),  and  there  having  been 
no  transfer  of  his  shares,  it  was  held  he 
had  not  relieved  himself  from  his  liability 
as  a  partner.  Harveij  v.  Kay,  9  B.  i:  C. 
356.  An  action  was  brought  against  two, 
for  goods  supplied  to  a  mining  company, 
originated  in  fraud,  but  of  which  the  jury 
found  the  defendants  to  have  been  igno- 
rant, they  had  never  signed  the  partnership 
deed,  and  had  transferred  their  scrip  before 
the  action  brought,  but  both  had  attended 
a  meeting  of  the  company ;  it  was  held 
that  they  were  liable.  Ellis  v.  Schmceck, 
5  Bing.  521.  The  defendants  consented  to 
become  directors  of  a  proposed  company, 
for  which  an  Act  was  intended  to  be  ob- 
tained, and  they  paid  instalments  on  the 
number  of  shares  necessary  to  qualify  them 
as  directors,  and  attended  meetings,  and 
the  contract  with  the  defendant  for  certain 
works  was  by  tender  sent  in  to  the  direc- 
tors, in  consequence  of  an  advertisement 
to  receive  proposals;  held,  that  having 
held  themselves  out  or  allowed  themselves 
to  be  represented  to  the  public  as  directors, 
and  done  no  act  to  divtst  themselves  of 
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the  engagements   of  the   firm  (t),    to   one   who    is   ignorant  of  the    real   By  one  as 
fact  (ti).  jTiaiiager, 

.  &CC. 

In  an  action  by  one  as  manager  of  a  district  banking  company,  the  return 
to  the  Stamp-office  under  the  stat.  7  Geo.  4,  c.  46,  is  not  the  only  admissible 
evidence  of  his  being  one  of  the  public  officers  ;  the  fact  may  be  proved 
aliunde  (x). 

Where  bills  drawn  on  A.  and  Co.  are  accepted  by  B.  in  the  name  of  A. 
and  Co.,  it  is  evidence  against  B.  that  he  is  a  partner  (y). 

A  party  cannot  be  liable  merely  as  a  partner  unless  he  was  a  partner  at 
the  time  of  the  contract  (z) ;  and  tlierefore  although  the  acts  and  admissions 
of  a  party,  made  subsequently  to  a  contract,  may  be  used  as  evidence  to  show 
that  he  was  a  partner  at  the  time  of  the  contract,  yet  if  it  be  clear  that  he 
was  not  then  a  partner,  no  subsequent  admission  will  render  him  liable  in 
point  of  law  (a).  Thus  one  who  has  been  admitted  into  the  firm  is  not 
responsible  for  goods  previously  sold  and  delivered,  even  although  he  acknow- 
ledge his  liability,  and  accept  a  bill  for  the  amount  (b). 

Although  the  declaration  or  admission  of  each  individual  member  of  a  firm,    Admis- 
that  he  is  a  partner,  is  evidence  to  charge  himself,  it  is  no  evidence  of  the   *'"'"*• 
fact  against  any  other  party  (c). 

An  affidavit  for  the  registry  of  a  ship,  made  by  A.,  stating  that  A.  and  B. 
are  the  owners,  is  not  evidence  of  the  fact  against  B.  (d). 

Where  two  of  three  defendants  in  assumpsit  were  outlawed,  it  was  held 
that  a  letter  written  by  the  third,  who  had  pleaded  non  assumpsit,  in  which 
he  admitted  the  partnership,  was  evidence  of  the  fact  (e). 

An  admission  by  ^4.,  in  the  discussion  of  a  particular  transaction,  that  he 
is  a  partner  with  B.,  is  not  evidence  to  bind  him  as  a  partner  in  any  otlier 
matter  unconnected  with  the  particular  transaction  (/).     But  if  A.  publicly 

that  character,  they  were  liable.     Double-  a  party  takes  shares  in  a  concern,  on  a 

day  V.  Mmketf,  7   Bing.   110.     And  see  prospectus  holding  out  that  a  certain  ca- 

Nockells  V.  Crottsby,  13  B.  &  C.  814.  Croni-  pital  is  to  be  raised  for  carrying  it  on,  he 

ford  V.  Lacy,  3  Y.  &  J.  80.  Vere  v.  Ashby,  will  not  be  liable  as  a  partner  unless  the 

10  B.  &  C.  288.  terms  of  the  prospectus  be  fulfilled,  or  it 

(0  Guidon  v.  Robson,  2  Camp.  302.  be  shown  that  he  knows  and  acquiesces  in 
The  consent  of  the  party  is  of  course  ne-  the  directors  carrying  it  on  with  a  less  capi- 
cessary.  Neuj.soin  v.  Coles,  2  Camp.  617;  tal ;  where  the  jury  negatived  such  know- 
2  II.  Bl,  235.  As  by  allowing  his  name  to  ledge  or  acquiescence,  and  found  the  de- 
be  exposed  over  a  shop  door,  or  to  be  used  fendant  not  liable,  the  Court  held  the  find- 
in  invoices,  bills  of  parcels,  or  advertise-  ing  right.  Pitchford  v.  Davis,  5  M.  & 
nients.  Fox  v.  Clifton,  6  Bing.  794 ;  W.  2. 
4  M.  &  P.  714.  (a)  Saville  v.  Robertson,  4  T.  R.  720. 

(m)  Alderson  v.  Pope,  1  Camp.  404,  n.  (b)  Ibid.     But  he  would  be  liable  on  the 

See  Teed  v.  Elworthy,l4  East,  214.  And  bill, 
see  Hell  v.  Nainby,  10  B.  &i.  C.  21.    De  {c)  Vide  snj)ra,  31. 

Berkom  v.  Smith,  1  Esp.  C.  29.    Ridyway  (it)  Tiidder  v.  Walpole,  14  East,  226. 

v.  Broadhurst,  1  C.  M.  &  R.  415.  M'lvcr  v.  Humble,  16  East,  169.    Flotcer 

{x)  Edwards  v.  Buchanan,  3  B.  &  Ad.  v.  Young,  3  Camp.  240.     Smith  v.  Fuge, 

878.    It  is  sufficient  in  such  case,  if  in  the  3  Camp.  456.     Ditchburn  v.  SpracU'in, 

return  the  party  be  described  as  A.  B.  of,  5  Esp.  c.  31.     An  unsigned  entry  in  the 

&c.  esq.,  a  public  officer  of  the  co-partner-  office   for  licensing  stage-coaches,   is  not 

ship.     The  right  to  sue  is  not  defeated  by  evidence  that  the  persons  named  in  the 

the  omission  of  the  places  of  abode  of  one  license  are  the  owners  {Strofher  v.  Willan, 

or  more  partners  in  the  return.    Armltuge  4  Camp.  24).     The  entry  of  a  cart  in  the 

v.  Horner,  3  B.&;  Ad.  793.  books  of  a  tax-gatherer,  as  the  joint  pro- 

{y)  Spencer  v.  Billing,  3  Camp.  312.  perty  of  ^.  and  B.,  is  not  evidence  against 

And  it  was  said  that  it  muy  he  shown  that  tlieui,  without  proof  that  they  authorized 

bills  have  been  invariably  accepted  in  this  the  entry.     Weaver  v.  Prentice  and  an- 

way,  without  producing  them,  per  Lord  other,  1  Esp.  C.  369. 
Ellenborough,  C.  J.  (t-)  Sangster  v.  Mazaredo,  1   Starkie's 

(z)  See.  the   cases    cited    below,    810,  C.  IGl. 
note  (5).    There  is  no  distinction  between  (/)  Be  Berkom  v.  Smith,  1    Esp.  C. 

trading  and  mining  companies  ;  and  where  29,  cor.  Lord  Kenyon,  C.  J.     Where  two 
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partners: 


A.ltiii.-         and  generally  represent  himself  to  be  a  partner  of  B.  it  will  be  evi.lcnce  to 
hloiis,  .vr.       |,rove  his  liability  as  a  partner  on  a  contract  unconnected  with  the  real 
ol)ject  of  the  partnership  {g). 

Where  A.  made  an  entry  at  the  Excise-office  of  himself  and  li.  as  jomt 
dealers  in  beer,  according  to  the  statute,  it  was  held  that  this  was  not  con- 
clusive evidence  of  the  partnership,  in  an  action  by  a  private  person  against 
A.  (h);  but  Avith  respect  to  the  Crown  the  entry  would  liave  been  conclusive 

against  A.  (i). 

"The  record  of  an  issue  out  of  the  Exchequer,  to  try  the  fact  of  the  part- 
nership of  A.  and  B.  has  been  admitted  as  evidence  in  an  action  against  A. 
and  B.  to  charge  them  as  i)artners(A) 

When  the  fact  that  several  parties  are  partners  has  once  been  established, 
the  act  or  declaration  of  the  one  relating  to  the  subject-matter  of  the  part- 
nership is  evidence  against  the  rest ;  although  the  partner  whose  acts  or 
declarations  so  given  in  evidence  be  no  party  to  the  suit  (/),  or  although  the 
admission  be  made  after  a  dissolution  of  the  co-partnership  (w)- 

The  principles  upon  which  the  admissibility  of  such  evidence  depends, 
and  some  of  the  decisions  on  the  subject,  have  already  been  referred  to  (n). 


defendants,  wlio  were  sued  as  acceptors, 
were  joint  agents  of  a  regiment,  but  not 
otlierwise  connected,  and  in  the  liabit  of 
accepting  bills  by  a  clerk,  it  was  held  to  be 
no  defence  that"  the  bill  was  accepted  by 
one  for  his  own  benefit,  and  that  tliis 
might  have  been  known  by  intiuiry  of  the 
clerk,  if  there  were  no  proof  of  fraud,  or  of 
the  liolders  being  cognisant  of  the  circum- 
sUinccs.  Sanderson  v.  Broohshank,  4  C. 
&  P.  280.  In  an  action  against  several 
for  breach  of  contract  for  building  an  en- 
gine, made  by  one  in  the  name  oi  B.  ^-  Co. 
hi',  being  asked  what  other  persons  con- 
stituted the  firm,  endorsed  the  names  of 
the  other  defendants,  and  one  of  them 
bting  asked  whether  the  endorsement  by 

B.  was  correct,  answered  that  it  was ;  and 
it  appeared  also  that  he  was  occasionally 
jiresent  at  the  factory,  inquiring  how  the 
engine  was  going  on,  but  it  being  i)roved 
In  fact,  that  he  liad  but  a  limited  interest 
in  the  concern  ;  it  was  held  that  it  was  a 
question  for  the  jury  whether  his  admis- 
sion and  acts  were  referable  to  such  limited 
interest  or  not,  and  tlio  jury  having  found 
that  he  was  not  a  partner,  the  Court  re- 
fused a  new  trial.     Bidgicay  v.  Philip,  1 

C.  M.  &  R.  415;  5  Tyr.  131. 
(Sr)  Ibid. 

(/i)  Ellis  V.  Watson  and  others,  2  Star- 
kie's  C.  453. 

(/•)  Ibid. 

{k)  Whatley  v.  Menheim  §•  Levy,  2  Esp. 
C.  608.  LordKenyon  thought  that  it  was 
conclusive  evidence,  but  left  the  fact  to  the 
iury.  The  proceedings  in  the  Exchequer 
suit  would  clearly  be  evidence  against  the 
party  who  alleged  the  partnership ;  such 
evidence  would  operate  by  way  of  admis- 
sion. But  qu.  how  far  the  record  would 
be  evidence  of  the  fact  as  against  the  de- 
fendant, who  denied  tlie  partnership;  as 
to   him,  it  should  seem  that  the  record 


would,  in  principle,  have  no  more  opera- 
tion than  it  would  have  had  in  case  he  had 
contested  the  fact  of  partnership  with  a 
stranger.  Wiic  supra.  Vol.  I.  tit.  Judg- 
M  ENT.  See  Studdy  v.  Sanders,  2  D.  &  R. 
437. 

{I)  Supra,  30 ;  and  Thwaites  v.  Bidi- 
ardson,  Peake's  C.  16.  Whitcumh  v. 
^ylliting,  Uoug.  652.  Such  an  admission, 
in  order  to  take  the  case  out  of  the  Sta- 
tute of  Limitations,  ouglit  to  be  clear 
and  unequivocal.  Per  I>ord  Elh-nborough, 
Hvline  V.  Green,  I  Starkie's  C.  488. 

(//()    Wood  V.  Braddick,  1  Taunt.  104. 

(h)  The  question  to  what  extent  the 
acts  of  one  partner  are  binding  upon  an- 
other, with  reference  to  the  subject-matter 
of  the  co-partnership,  is  one  of  law.  One 
partner  may  bind  anotlier  partner  in  trade 
by  drawing  or  accepting  hills  of  exchange; 
supra,  205 ;  such  an  authority  is  inferred 
from  the  ordinary  course  of  partnership 
dealings  {Booth  v.  Janney,  7  Price,  193), 
unless  the  latter  give  express  notice  that 
he  will  not  be  bound,  or  unless  covin  be 
practised  between  the  partner  and  the 
taker  of  the  bill  (Ibid).  An  acceptance  by 
one  partner  in  the  name  of  the  firm  for  his 
own  debt,  after  a  secret  act  of  bankruptcy, 
is  binding  against  the  firm  in  favour  of  an 
innocent  indorsee.  Lacy  v.  Woolcot,  2 
D.  &  R.  460.  But  a  partner  cannot,  by 
drawing  bills  in  his  own  name,  and  pro- 
curing them  to  be  discounted,  render  a  co- 
partner liable,  although  the  produce  was 
actually  carried  to  the  partnership  account; 
Eialy  V.  Lye,  15  East,  6;  and  although 
the  discount  was  procured  by  an  agent 
who  had  procured  bills  drawn  by  the  firm 
to  be  discounted  by  the  same  banker.  Ibid. 
Secus,  where  the  firm  trade  in  the  nam.;  in 
which  the  bill  is  drawn.  South  Carolina 
Bank  V.  Teagtie,  9  B.  &  C.  427.  And 
where  A.  and  B.  agreed  to   take  a  farm 
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It  is  sufficient  to  prove  that  a  co-defeiulaut  in  assumpsit  is  a  clormant  Admis-  ^ 
l)artner  with  the  rest  (o)  ;  it  is  at  the  option  of  tlie  pi  lintiH'  to  join  him  as  ^'O"^^'  '^'''• 
a  clefenduiit(;;).     But  the  liability  of  a  dormant  partner  who  withdraws, 
though  recently,  ceases  in  respect  of  future  transactions,  as  regards  those 
who  were  ignorant  of  the  partnership  (</). 

But  it  is  not  sufficient  to  show  that  one  of  the  defendants  became  a  part-  Defence. 


from  C.  and  pay  lihn  for  certain  articles  by 
l)ills  at  three  months,  and  C.  afterwards, 
witiiout  the  knowledge  of  A.,  took  bills 
from  ii.  payable  at  six  and  twelvemonths, 
accepted  by  himself  in  his  own  and  A.'a 
names,  it  was  held  that  as  that  was  done 
without  the  assent  of  A  ,  C.  would  not 
recover  on  the  bills.    Grccmlade  v.  Dower, 
7    H.  &  C.   t):J.!>.      One  partner   has   not 
authoritv  to  bind  another  by  deed  {Ilttr- 
risun  y'.Jachson,  7  T.  II. 'J07),  or  by  a 
guarantee  of  the  debt  of  a  tliird  person 
{Duncan  v.  Lowndes,  3  Camp.  478).     A 
part  ownjr  of  a  ship  has  no  authority  to 
insure  on  account  of  tlie  rest,  althonsth  a 
partner  lias  {Hooper  v.  £».«/>//, 4  Camp.(!(l). 
One  partner  in  a  contract  with  (iovern- 
meut,   has   no  authority  to   pkdj,'e  goids 
consigned  to  hiiu  l)y  another  partner,  for 
the  purpose  of  performing   the    contract 
{Smith  V.  liurriiUjc,  4  Taunt.  084).     One 
partner   possesses   no    general    authority 
under  a   power  of  attorney  granted   to  a 
co-partner.  Edmlnstonv.  U'; <(///<,  1  Camp. 
88.     See    Warner   v.  Ilargrace,  "2    Iloll. 
R.  303;  2  Cii.  C.  20-J.    Parker  v.  Kett,  1 
Salk.  'J.J.     The  implied  authority  of  one 
partner  to  bind  anotiier  is  generally  limited 
to  such  facts  as  are  in  their  nature  cssen- 
tiiil  to  the  general  object  of  the  partner- 
ship ;  as  the  borrowing  of  money  for  the 
defraying  of  the  expenses  of  a  partner  in 
transacting   the    business    of  the     house 
{Jiothweli  V.  Htiinphreijs,  1  Esp.  C.40()), 
or  tile  purchasing  of  goods,  although  one 
partner  fraudulently  converts  them  to  his 
own  use,  unless  the  seller  be  privy  to  the 
fraud.     {Bond  v.  Gibson,   1  Camp.  185). 
One  of  several  partners  may  pledge  the 
goods,  if  it  be  done  without  fraud  ar  collu- 
sion on  the  part  of  the  partner.     lieid  v. 
Hollimhead,    4  B.    &   C.  807.      Tapper 
V.  Ilayfborn,  Gow.  13o.     Ex  parte  Gil- 
low,   Rose,  205.      A   partnership   cannot 
aciiuire  property  by  the  fraud  of  one  of 
the  i)artner3.     Iteillij  v.  Wilson,   1  R.  & 
M.  C.  178.     The  knowledge  of  one  that 
a  trader  is  solvent,  allects  all.     One  part- 
ner cannot  bind   another  by    submission 
to    arbitration.      Adams  v.  Bankurt,    1 
C.  M.  &  R.  081.     S.  P.  Boyd  v.  Emer- 
son, 4  N.  &  M.  TOO;  2  Ad.  &  Ell.  184. 
Where  one  of  three  partners  in  two  Scotch 
firms,  all  being  partners  in  English  firms, 
executed  a  trust-deed  in  favour  of  Scotch 
criHlitors;  held  not  to  be  an  act  within  the 
authority  of  a  partner  according  to  the 
English  law,  and  that  the  general  assignees 
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of  all  who  had  become  bankrupt  could  not 
homologate  it.  Douylus  v.  Brown,  1  Dow. 
&C.  71. 

(o)  Swann  v.  Heald,  7  East,  209.  Grel- 
liar  V.  Nenld,  Peake's  C.  140.    And  per 
Sir  J.  Mansfield,  in  Lloyd  v.  Archbowle, 
2  Taunt.  324.    A  sleeping  partner  is  liable, 
or  he  could  receive  usurious  interest  with- 
out risk.     Per  Lord  Mansfield,  in  Hoare 
\.  Dawes,  Doug.  350.     Where  a  partner 
by  an  acceptance  pledges  tiic  partnership 
name,  of  whomsoever  it  may  consist,  and 
whetiier  the  partner  be  named  or  not,  and 
whether   known  or   secret    partners,    the 
partnership  will  be  liound,  unless  the  title 
of  the  party  seeking  to   charge  tiiem  can 
be  impeached:  but  where  the  partnirship 
acceptance  was  only  in  part  pledged  to 
satisfy  the  private  debt  of  such  partner, 
with  the  knowledge  of  the  taker  as  to  such 
part  only  being  liis  separate  delit;  held, 
that  the  secret  partner  was  liable  as  to  so 
much  as  was  not,  to  the  knowledge  of  the 
tiiker,  applied  in  fraud  of  the  jiirtnersliip. 
Wintle  v.  Crowther,  1  Cr.  &  J.  310,  and 
1  Tyrw.  21(!.     Although  a  partner  going 
abroad  to  establish  a  branch  concern,  ex- 
coeds  his  powers  in  respect  of  the  extent  of 
his  dealings,  indorsing  bills  for  the  purpose 
of  such  dealings  in  his  own  name,  the  firm 
in    England  subsequently  8ancti<ming  the 
transactions  which  were  for  the  benefit  of 
the  firm,  are  bound  as  indorsees.     South 
Carolina  Bank  v.  Case,  8  B.  &  C.  427. 
Ashley,  Rowland  §-  Shaw  being  partners, 
but  under  an  agreement  that  the  name  of 
Shaw  should  not  appear,  a  bill  was  drawn, 
addressed  to  the  firm  of  Ashley  ^-  Co.,  and 
was  accepted  by  Rowland  in  the  name  of 
Ashley  &;  Rowland;  no  fraud  b;dng  found, 
and  a  consideration  having  been  given  for 
tlic  bill  by  the  payee  to  the  drawer,  it  was 
heW  that  the  action  was  maintainable,  not- 
withstanding   the    variance  between    the 
names  of  those  to  whom  the  bill  was  ad- 
dressed and  those  by  which  it  was  accepted. 
Lloyd  V.  Ashley,  2  B.  &  Ad.  23. 

{p)  Lloyds.  Archbowle,  2  Taunt.  324. 
Ruppell  V.  Roberts,  4  N.  &  M.  31.  Beck- 
ham V.  Drake,  Exr.  Mich.  T.  1841,  over- 
ruling Beckham  v.  Kniyht,  1  Scott,  N.S. 
075;  4Bing.  N.C.243. 

{q)  Carter  v.  W^hollcy,  1  A.  &  Ad.  11. 
Heath  v.  Sansom,  4  B.  &  Ad.  172;  and 
see  Keating  v.  Marsh,  1  Mont.  6c  Ayr. 
570. 
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Defence.      "6'*  after  the  time  of  the  contract(r),  or  that  he  was  by  agreement  afterwards 
permitted  to  share  in  the  adventure  (s). 

As  the  authority  of  one  partner  to  bind  another  is  merely  presumptive  (t), 
the  presumption  may  be  rebutted  by  evidence  that  the  partner  gave  express 
notice  to  the  plaintiff  that  he  would  not  be  responsible  for  the  acts  of 
another.  Thus  if  A.,  being  partner  with  B.,  give  notice  to  a  creditor  to 
deliver  no  goods  to  JB.  without  ^.'s  concurrence,  the  creditor  cannot  recover 
for  goods  delivered  to  J3.  without  proof  that  A.  adopted  the  sale,  or  derived 
benefit  from  the  goods  (u). 

Again,  if  one  partner  give  notice  that  he  will  not  be  responsible  for  bills 
drawn  in  the  name  of  the  firm,  he  will  not  be  liable  to  a  party  who  takes 
such  bills  after  the  notice,  even  although  the  latter  has  given  a  valuable 
consideration  for  them  (.r). 

Fraud.  The  presumption  may  also  be  rebutted  by  proof  of  fraud  or  covin  between 

a  co-partner  and  another  (y).  As  by  evidence  that  the  bill  was  given  by 
two  or  three  partners  in  payment  of  a  debt  due  from  the  two  previous  to 
their  partnership  with  the  third  (z). 


(r)  The  defendant  on  the  24th  June 
agreed  that  he  was  to  be  considered  a 
partner  with  A.  and  B.  from  the  18th  of 
May  previously,  but  that  his  name  should 
not  appear,  and  he  continued  to  be  a  part- 
ner until  the  21st  of  September  following. 
The  plaintiffs,  who  before  and  after  the 
agreement  had  been  the  bankers  of  the 
firm,  discounted  one  bill  for  them  on  the 
21st  of  May,  and  two  others  on  the  13th 
July,  and  placed  the  amount  to  the  part- 
nership account,  but  were  ignorant  of  the 
defendant  being  a  partner  until  the  wind- 
ing up  of  theaccount ;  held  that  the  defend- 
ant was  not  liable  on  the  first,  when  he 
was  not  in  fact  a  partner,  nor  his  credit 
pledged,  bu  t  that  he  was  for  the  lat  ter.  Vere 
V.  Ashby,  10  B.  &  C.  288.  But  where  two 
parties  agree  to  enter  into  partnership  by 
a  deed  to  be  executed  on  a  day  stated,  but 
which  was  in  fact  executed  on  a  later  day, 
it  was  held  that  one  was  bound  by  a  con- 
tract entered  into  by  the  other  during  the 
interval  between  the  two  days.  Batly  v. 
Lewis,  1  M.  &  S.  155;  1  Scott,  N.  S.  143. 
Negotiations  take  place  with  a  view  to  the 
defendant's  taking  an  interest  in  a  buihling 
speculation,  and  buildings  are  erected  which 
iire  to  be  valued;  the  defendant  afterwards 
expressly  contracts  to  become  a  partuer 
from  the  date;  the  partnership  being  pro- 
spective only,  the  defendant  is  liable  only 
from  the  date.  Howell  v.  Broclle,  6  Biug. 
N.  C.44. 

(*)  Yoting  V.  Hunter,  4  Taunt.  582. 
And  see  Lloyd  v.  Archhoicle,2^SL\mt.  321 ; 
Maicman  v.  Gillet,  4  Taunt.  325 ;  supra, 
808. 

{€)  Booth  V.  Janney  §'  Quin,  7  Price, 
193.  Note,  the  action  there  was  against 
the  firm,  on  a  bill  accepted  by  Quin,  who 
h.id  let  judgment  go  by  default;  the  de- 
fence by  the  other  defendant  Janney  was, 
that  the  plaintiff  had  received  previous 
notice  of  the  dissolutiou  of  partnership ; 


and  the  Court  of  Exchequer  held  that  an 
answer  in  equity  by  Quin,  to  a  bill  filed  by 
Janney,  was  not  admissible  evidence  against 
Janney,  to  show  a  continuance  of  the  part- 
nership ;  sed  qu.  et  vide  Grant  v.  Jackson, 
Peake's  C.  268.  Wood  v.  Braddick,  1 
Taunt.  104. 

(?<)  Willis  V.  Dyson,  1  Starkic's  C. 
164. 

{x)  Lord  Gahcay  v.  Matthew,  10  East, 
264.     Supra,  205. 

(j/)  Supra,  205. 

\z)  Shireffv.  Wilhs,  1  East,  48.  It  has 
been  said  that  the  mere  single  circumstance 
that  the  bill  has  been  given  in  discharge  of 
the  separate  delit  of  one  partner,  is  not  in 
itself  sufficient  to  raise  a  presumption  of 
fraud,  without  some  proof  that  it  was 
without  the  assent  of  the  rest.  Ridley  v. 
Taylor,  13  East,  175.  There  the  bill  was 
drawn  for  a  larger  amount  than  the  par- 
ticular debt,  and  it  was  known  to  the 
separate  creditor  that  tlie  indorsement  was 
made  by  the  hand  of  the  partner  so  in- 
debted to  him,  and  direct  evidence  might 
have  been  given  of  fraud  and  covin,  if  any 
hud  existed. — In  the  case  of  Arden  v. 
Sharp  §•  Gilson,  2  E:-p  C.  524,  the  plain- 
tiff discounted  a  bill  brought  by  Gilson, 
who  desired  that  the  business  might  be 
kept  secret  from  his  partner;  and  Lord 
Kenyon  hel  i  that  the  action  would  not  lie. 
And  in  Wells  v.  Masterntan,  3  Esp.  C. 
171,  Lord  Kenyon  eaid,  that  if  a  man 
have  dealings  v.iili  one  partner  only,  and 
he  draw  a  bill  on  the  partnership  on  ac- 
count of  those  dealings,  he  is  guilty  of 
fraud.  Wliere  A.,  B.  and  C.  carried  on  the 
cotton  trade  under  the  firm  of  ^.  and  B. 
(C  not  being  known  to  the  world  as  a 
partner),  and  A.  and  B.  traded  under  the 
same  firm  as  grocers,  and  a  bill  given  to 
them  in  the  cotton  business  was  indorsed 
in  the  name  of  the  firm  common  to  b.th 
partnerships,  and  given  in  payment  by  A. 
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But  where  two  firms  carry  on  trade  under  the  same  name,  one  partner  Defence, 
being  common  to  both,  the  members  of  one  firm  will  be  liable  on  a  bill  '^i'^""- 
drawn,  accepted,  or  indorsed  in  the  name  common  to  both,  although  this 
has  been  done  for  the  use  and  benefit  of  the  other  firm  (a).  Yet  here  the 
claim  may,  it  should  seem,  be  rebutted  by  evidence  of  fraud  and  covin 
between  the  partners  in  the  firm  for  whose  benefit  the  bill  is  actually  used, 
and  the  taker. 

A  partner  having  obtained  a  transfer  of  stock  by  a  forged  power  of  attor- 
ney in  the  name  of  a  customer,  the  proceeds  of  which  were  paid  into  the 
partnership  account,  but  afterwards  appropriated  by  him,  it  was  held,  that  as 
the  other  partners  might  have  known  the  fact  had  they  used  due  diligence, 
they  were  liable  at  law  for  money  had  and  received  to  the  use  of  the  cus- 
tomer (S). 

Where  a  partner  of  a  firm  called  the  N.  and  S.  W.  Coal  Co.  made  a  note 
in  the  name  of  the  N.  Coal  Co.,  payable  at  a  bank  where  the  partnership 
had  no  account,  it  was  held  to  be  a  question  for  the  jury  to  say  whether  it 
was  made  with  the  authority  of  the  firm(c). 

Where  the  joint  liability  results  not  from  a  contract  expressly  made  with    Disgola- 
all  the  defendants,  hut  from  the  fact  of  their  partnership,  it  is  competent  tion. 
to  the  defendant  to  prove  a  dissolution  (d)  of  the  co-partnership  previous  to 


and  B.  for  goods  received  in  the  grocery 
business,  it  was  held  that  C.  was  liable  to 
pay  the  bill  to  the  holders,  although  the 
indorsement  was  unknown  to  C.  of  whom 
tlie  indorsee  had  no  knowledge  at  the  time 
of  the  indorsement.  Swann  v.  Heald,  7 
East,  209. — Where  one  partner  clandes- 
tinely drew  and  accepted  a  bill  in  the  name 
of  the  firm,  partly  to  discharge  a  debt  due 
from  the  partnership,  and  partly  to  dis- 
charge his  own  private  debt,  it  was  held 
that  the  payee  could  recover  no  more  than 
the  debt  due  from  the  firm,  although  money 
had  been  paid  into  court  on  the  count  on 
the  bill.  Barber  v.  Backhouse,  Peake's 
C.  61.  See  also  Green  v.  Deakin,  2  Star- 
kie's  C.  347. 

(«)  Baker  v.  Charlton,  Peake's  C.  80. 
Sicann  v.  Heald,  7  East,  209,  and  siqrrn, 
n.  {z).  Although  one  be  but  a  dormant 
partner.  Ibid.  But  where  S.  being  in- 
debted to  a  firm  in  which  he  was  partner, 
gave  a  note  in  the  name  of  another  firm  to 
which  he  also  belonged,  in  discharge  of  his 
individual  debt,  the  payees  indorsed  it 
over,  and  the  indorsees  sued  the  parties 
who  appeared  to  be  makers :  held,  that 
this  note  was  made  in  fraud  of  R's  part- 
ners in  the  second  firm,  and  could  not  be 
enforced  against  them  by  the  payees,  and 
that  at  least  under  these  circumstances  of 
suspicion,  the  indorsee  could  not  recover 
without  proving  that  he  took  the  note  for 
value,  though  no  notice  had  been  given  him 
to  prove  the  consideration.  Heath  v.  San- 
som,<-2  B.  &  Ad.  291. 

(b)  Keating  v.  Marsh,  1  Mont.  &  Ayr. 
570. 

(c)  Faith  \.  Richmond,  3  P.  &  D.  187. 
{d)  The  antliority  of  one  partner  to  bind 

another  iu  respect  of  partnership  property 


ceases  on  the  dissolution  of  the  partnership. 
The  moment  the  partnership  ceases,  the 
partners  become  distinct  persons;  they  are 
tenants  in  common  of  the  partnership  pro- 
perty undisposed  of,  from  that  period ;  and 
if  they  send  any  securities  which  did  be- 
long to  the  partnership  into  the  world, 
after  such  dissolution,  all  must  join  in  doing 
so.  Per  Ld.  Kenyon,  in  Abel  v.  Sutton, 
3  Esp.  C.  110.  Where,  on  the  dissolution 
of  partnership  between  A.  ami  B.,\\ic  latter 
was  entrusted  with  the  settlement  of  the 
affairs,  it  was  held  that  he  could  not  in- 
dorse, in  the  name  of  the  firm,  a  security, 
which  was  part  of  the  joint  effects  {Abel  v. 
Sutton,  3  Esp.  C.  108,  cor.  Lord  Kenyon. 
Kilgour  v.  Finlnyson,  1  H.  B.  155);  and 
qu.  whether  A.  would  have  been  liable  on 
the  indorsement,  although  made  during  the 
partnership,  if  not  negotiated  until  after 
the  dissolution.  See  Kilgour  v.  Finlayson, 
1  H.  B.  155. — Where  A.,  a  partner  with 
B  and  C,  drew  a  blank  bill  in  the  name 
of  the  partnership  firm,  payable  to  their 
order,  and  delivered  it  to  their  clerk  to  be 
used  according  to  exigency,  and  A.  died, 
and  B.  and  C.  assumed  a  new  firm,  and 
the  clerk,  inserting  a  date  previous  to  the 
death  oi  A.,  circulated  the  bill,  it  was  held 
that  B.  and  C.  were  liable  to  a  bond,  fide 
holder,  although  they  had  received  no 
value  for  the  bill.  Usher  v.  Dauncey  §• 
others,  4  Camp.  97  ;  and  the  Court  of  K. 
B.  refused  a  new  trial. — One  who  allows 
his  name  to  be  used  after  a  dissolution  of 
partnership,  is  liable  on  a  bill  drawn  in  the 
name  of  the  firm  after  the  holder  knew  the 
dissolution.  Brouyn  v.  Leonard,  2  Ch. 
120.  But  a  bill  drawn  after  an  actual  dis- 
solution, in  the  name  of  the  firm,  but  dated 
previously  to  the  dissolution,  does  not  bind 
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tlie  contract;  this,  however,  will  not  be  in  itself  sufficient  where  the  defend- 
ants have  openly  acted  as  partners,  unless  notice  to  the  plaintiffs  of  the  dis- 
solution be  also  proved.  It  is  sufficient  if  the  plaintiff  in  the  first  instance 
prove  a  partnership  at  a  time  anterior  to  the  contract ;  when  that  is  once 
established,  a  continuance  of  the  partnership  is  to  be  presumed,  until  a 
dissolution  be  proved,  and  proof  of  a  dissolution  will  still  be  insufficient 
unless  reasonable  proof  be  given  of  notice  of  the  fact  to  the  plaintiff;  for 
although  the  partnership  may  in  fact  have  been  dissolved,  yet  if  the  parties 
do  not  announce  it,  they  by  their  silence  induce  strangers  to  trust  to  the 
joint  credit  of  the  firm  as  before. 

Where  a  minute  of  an  agreement  between  partners  to  dissolve  the  part- 
nership, made  in  order  to  be  advertised  in  the  Gazette,  and  signed  by  the 
parties,  and  attested,  is  produced  in  evidence  to  j)rove  the  dissolution,  an 
agreement  stamp  is  necessary  (e). 

VVhere  express  notice  has  been  given  of  the  dissolution  of  the  partnership 
to  those  with  whom  the  firm  have  had  any  dealings  (a  measure  which  in 
prudence  ought  never  to  be  neglected),  the  notice  must  of  course  be  proved 
in  the  usual  way  {f).  Such  notice  may  also  be  proved  by  means  of  an 
advertisement  in  the  Gazette,  or  in  a  public  newspaper;  but  a  newspaper 
containing  such  a  notice  cannot  be  read  in  evidence  without  previous  i)roof 
either  that  the  plaintiff  read  an  impression  of  the  same  paper,  or  at  least 
that  he  was  in  the  general  habit  of  reading  that  paper  {g).     And  notice  in 


a  former  partner  if  the  holder  had  notice  of 
the  dissolution.  Wright  v.  Piilham,  2 
Ch.  1-JO.— Where  A.,  B.  and  C,  being 
partners,  ordered  goods  from  abroad,  and 
afterwards  dissolved  partnership,  and  as- 
signed tlieir  property  to  trustees  for  the 
benefit  of  creditors,  and  A.  and  B. 
acted  as  agents  to  settle  the  affairs  of 
the  firm,  and  the  goods  arrived,  and  were 
delivered  to  A.  and  B.,  in  an  action 
against  A.,  B.  and  C.  fir  the  freight,  it 
was  held  that  C.  was  not  liable.  Pinder 
V.  Wilks,  1  Marsh.  248.  Where,  after  dis- 
solution of  a  partnership,  the  defendant 
accept  a  bill  drawn  by  one  only,  it  is  no 
defence  that  by  the  deed  of  dissolution  it 
was  stipulated  that  the  other  partner  should 
receive  all  debts  due  to  the  firm.  King  v. 
Smith,  4  C.  &;  P.  108.  After  a  partnership 
has  been  dissolved,  one  partner  cannot  bind 
the  other  to  pay  costs  as  between  attorney 
and  client ;  and  a  cognovit,  signed  by  one 
in  an  action  against  both,  was  therefore 
set  aside.  Rathbane  v.  Drakeford,  6 
Bing.  375.  A  partnership  firm  enter  into  a 
joint  speculation  with  the  plaintiff  and 
another;  the  general  dissolution  of  the 
partnership  of  the  former  does  not  put  au 
end  to  the  partnership  in  the  joint  specu- 
lation with  the  latter,  nor  relieve  one  part- 
ner from  the  acts  of  his  co-partner  in  the 
joint  siJeculation,  after  the  general  disso- 
lution.    Ault  V.  Goodrich,  4  Russ.  430. 

Where  a  bill  was  drawn  upon  partners 
by  the  name  of  the  P.  ^  M.  Co.,  and  ac- 
cepted by  procuration  for  the  company,  it 
appearing  that  one  of  the  defendants, 
originally  a  partuer,  had  withdrawn  from 


the  concern  before  the  acceptance  given  ; 
held,  that  the  defendant  not  having  repre- 
sented himself  to  the  plaintiff,  nor  ever 
appeared  publicly  as  a  partner,  nor  had  the 
plaintiff  ever  dealt  with  him  as  such,  no 
notice  of  his  withdrawing  himself  was 
necessary.  Carter  v.  Whnllet/.  1  B.  &  Ad. 
11.  A  notice  of  dissolution,  signed  by  a 
partner,  is  evidence  against  him  of  a  legal 
dissolution,  though  the  partnership  be 
created  by  deed.  I)oe  d.  Waithman  v. 
Miles,  1  Starkie's  C.  181.  Where  the 
concern  is  entirely  put  an  end  to,  and 
nothing  left  but  to  get  in  the  debts  and 
settle  the  credits,  one  partner  cannot 
pledge  the  credit  of  the  others  ;  but  where 
a  retiring  partner  gave  a  general  authority 
to  the  one  who  was  to  wind  up  the  concern 
to  do  what  he  thought  proper  with  the 
existing  securities  of  the  firm  ;  held,  that 
the  latter  might  endorse  bills  in  the  part- 
nership name,  and  it  was  not  necessary 
that  such  authority  should  be  by  deed  or 
writing.  Smith  v.  Wintei',  4  M.  &  W. 
454. 

(e)  3Iay  v.  Smith,  1  Esp.  C.  283. 

(/)  S'wjorrt,  tit.  Notice.  Where  printed 
circular  letters  have  been  sent,  or  dupli- 
cates made  out,  it  would  be  sufficient  to 
produce  and  prove  a  duplicate  original; 
but  it  might  still  be  proper  to  give  notice 
to  produce  the  original.  Supra,  tit. 
jYotice. 

{g)  JenYins  v.  BUzard  ^-  another,  1 
Starkie's  C.  418. 
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the  Gazette,  if  admissible  at  all,  is  very  weak  evidence,  if  it  be  not  sup-   Notice  of 
jiorted  by  some  evidence  to  show  that  the  plaintiff  saw  the  Gazette  (A).  dissolution. 

There  seems  indeed  to  be  little  if  any  difference  between  a  notice  in  the 
Gazette  and  a  notice  in  any  other  newspaper,  with  respect  to  contracts 
of  partnership,  and  other  matters  which  are  not  of  a  public  and  official 
nature  (i). 

Proof  of  notice  is  still  requisite,  although  the  plaintiff"  had  no  dealings 
with  the  partners  previous  to  the  actual  dissolution  of  partnership  (A).  But 
it  seems  that  if  notice  be  given  to  all  the  ])arties  with  whom  the  partners 
have  dealt,  and  be  also  advertised  in  the  Gazette,  it  will  be  presumptive 
evidence  of  notice  against  one  who  had  no  previous  dealings  with  the  firm  (l). 

Where  notice  of  dissolution  has  been  published  in  the  Gazette,  and  has 
been  given  to  the  proper  parties,  the  retiring  partners  are  not  liable  on  a 
contract  subsequently  made  by  one  of  the  former  firm,  although  he  carries 
on  business  in  the  name  of  the  former  firm,  unless  it  can  be  proved  that  tlicy 
either  interfered  in  the  business  subsequently  to  the  dissolution,  or  autho- 
rized the  use  of  their  names  (?»),  although  the  plaintiff"  was  in  fact  ignorant 
of  the  dissolution. 

The  making  an  alteration  in  the  description  of  the  partners  of  a  firm  of 
bankers  in  their  printed  cheques,  is  notice  to  customers,  who  have  used  the 
new  checjues  (h). 

Evidence  of  1  he  general  notoriety  of  the  fact  of  dissolution  is  not  sufficient 
where  no  express  notice  has  been  given,  and  no  advertisement  has  been 
published  in  the  Gazette  (o). 

An  infant  partner  must,  on  attaining  his  age,  having  continued  to  be  a 
partner  u\)  to  that  time,  give  notice,  in  order  to  relieve  himself  from  future 
liability  (p). 

In  the  case  of  a  mere  secret  or  dormant  partner,  it  is  sufficient  to  ])rove 
an  actual  dissolution  previous  to  the  contract  in  question,  for  his  liability 
depends  upon  the  mere  fact  of  partnership,  and  no  credit  has  been  given  to 
him  personally  as  a  supposed  member  of  the  firm  (q).  But  if  it  appeared 
that  the  acting  partner  had  stated  the  existence  of  the  partnership  to  one 
ilealing  witli  the  firm,  notice  of  the  dissolution  would  be  requisite  (r). 

Where  it  appeared  thiit  the  plaintiff"  knew  that  the  defendants  intended 
to  dissolve  their  partnership,  and  that  they  were  actually  carrying  that 
intention  into  execution,  it  was  held  to  be  incumbent  on  the  plaintiff,  who 

(h)  Go({frey  v.  Macauleij,  Pcake's  C.  the  proijability  tliat  the  plaintiff  had  seen 

155  n.     Semble,  that  notice  in  the  Gazette  the  Gazette. 

is   notice  to  all    the  world.      Wright  w.  („,)   Ne^csome    v.    Coles    nnd    others, 

Pulham,  2  Ch.  120  2   Camp.   (il7,   cor.    Lord    EUenborough. 

(»)  ^>{t>f',  note  [l).  por  they  were  not  bound  to  apply  for  an 

{k)  Parkin   v.   Carruthers,   3  Esp.  C.  injunction. 

248.     Then-  the  retiring  partner  allowed  („)  Barfoot  v.  GooclaU,  3  Camp.  147. 

his  name  to  continue  m  the  firm.     Grn-  /  n   ^,     ,               ^,                 ^    ,    .    ^ 

ham  V.  Thompsou,  Peake's  C.  42.     Gra-  J-''^  Gorham  v.   Thompson,  Peake's  C. 
ham  V.  Hope,  Peake's  C.  154. 

(0  See  Neicsome  v.  Coles  and  others,  (^>  ^'^''^'^  ^-  Harrison,  5  B.  &  A.  147. 

2    Camp.  617.      Godfrey    v.    Tiirtihull,  (q)  £:vfins  v.  Drianmond,  4  Esp.  C.S9. 

1  Esp.  C.  371;    where  an  advertisement  N^eivmarch  y.  Clay,  14  East,  230. 

in  the  Gazette  is  said  to  have  been  con-  (?)  Ibid.      Even,  as    is  said,  although 

sidered   to    be    presumptive   evidence   of  the  communication  was   made   after   the 

notice.     But   see   another    report   of  tho  actual  dissolution ;  but  qti.  as  to  the  latter 

same  case,  entitled  Godfrey  v.  Macauley,  point;  for  by  the  dissolution  the  power  of 

Peake's  C.  155,  n.;  from  which  it  seems  the  acting  partner  to  bind  his  former  co- 

that  the  jury  were  directed  to  consider  partner  ceased. 
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relied  upon  a  subsequent  contract,  to  show  that  their  intention  had  been 
abandoned  (s). 

Where  a  secret  or  dormant  partner  has  retired  from  the  firm,  and  goods 
have  been  supplied  previous  to  the  dissolution,  and  payments  have  been 
made  by  the  parties  who  continue  the  business,  subsequent  to  the  dissolu- 
tion, it  is  a  question  of  evidence  whether  such  payments  are  to  be  applied 
to  the  previous  or  to  a  subsequent  debt  (t). 

An  agreement  by  a  creditor,  after  notice  of  dissolution,  to  transfer  the 
account  from  the  old  to  the  new  firm,  will  be  evidence  to  sliow  that  he 
accepted  the  latter  as  his  debtors,  and  Avill  discharge  a  retiring  partner  (?<). 

The  plaintiff  may  rebut  the  proof  of  notice  of  dissolution  by  evidence  of 
the  subsequent  conduct  and  declarations  of  the  co-defendants,  tending  to 
induce  the  world  to  suppose  that  the  partnership  still  subsisted  ;  as  by  proof 
that  they  subsequently  interfered  in  the  management  of  the  business,  or 
allowed  their  names  to  be  used,  or  in  any  way  authorized  the  parties  acting 
in  the  concern  to  make  use  of  their  names  and  credit  (a-). 

A  defendant  cannot  take  advantage  of  the  non-joinder  of  others  as  co- 
defendants  (y),  except  by  plea  in  abatement;  upon  issue  joined  on  this  plea 
the  amis  prohandi  usually  lies  upon  the  defendant  (z).  And  the  plaintiff  iu 
indebitatus  assumpsit  against  a  surviving  partner,  may  recover  a  debt  due 
from  such  survivor,  though  the  declaration  make  no  mention  of  the 
latter  (a).  It  will  not  be  sufficient  to  prove,  upon  issue  taken  on  this  ])lca, 
that  he  has  a  secret  partner  (b). 

Where  one  of  several  partners  promised  individually  to  pay  the  debt. 


(«)  Paterson  v.  ZachaHah  and  another, 
1  Starkie's  C.  71. 

(0  Newmarch  v.  Clay,  14  East,  239. 
There  goods  had  been  furnished  sul)se- 
quently  to  the  secret  dissolution  of  the 
secret  partnership,  and  bills  which  had 
been  given,  previous  to  the  dissolution  of 
the  partnership,  for  goods  previously  sold, 
having  been  dishonoured,  were  given  up  to 
the  continuing  partners,  they  giving  new 
bills  which  were  sufficient  to  cover  the 
debts  incurred  previous  to  the  dissolution, 
although  not  sufficient  to  cover  the  goods 
subsequently  furnished,  and  it  was  held 
that  the  transaction  afForded  evidence  of 
an  appropriation  of  the  new  bills  to  dis- 
charge the  old  debt. 

(m)  Kirwan  v.  Kincan,  2  C.  &  M.  617. 
And  see  Hart  v.  Alexander,  2  M.  &  W. 
484. 

{x)  See  Newsome  v.  CoZm,  2  Camp.  617. 

{y)  In  what  cases  contracts  are  joint, 
and  when  several,  is  of  course  a  question 
of  law.  A  contract  made  by  two  partners 
to  pay  a  certain  sum  of  money  to  a  third 
person,  equally,  out  of  their  own  private 
cash,  is  a  joint  contract.  [Byers  v.  Do- 
bey,  1  H.  B.  230).  A  trader  retiring  from 
business  lends  money  to  his  partner,  and 
receives,  by  agreement,  an  annuity,  to  be 
paid  for  a  specified  number  of  years ;  this 
is  not  a  continuance  of  the  partnership 
{Grace  v.  Smith,  2  Bl.  298).  The  con- 
signment of  a  bag  of  dollars  to  A.,  with 
directions  to  pay  over  a  specified  number 


to  jB.,  does  not  make  them  joint-tenants. 
Jackson  v.  Anderson,  4  Taunt.  24. 

{z)  Vide  supra,  p.  2.  The  practice 
upon  the  question,  whether  the  plaiutitt"» 
or  defendant's  counsel  shall  begin,  has  not 
been  uniform  (see  Pasmore  v.  Bousfieldf. 

1  Starkie's  C.  296.     Boby  v.  Howard^ 

2  Starkie's  C.  555).  In  such  cases  the 
question  as  to  damages  does  not  arise  until 
the  issue  on  the  plea  has  been  determined  ; 
and  the  more  convenient  course  seems  to 
be  to  try  the  issue  first,  the  defendant's 
counsel  beginning.  This  course  was  adopted 
by  Bayley,  J.  at  York  Summer  Assizes, 
1821. 

(a)  Richards  \.  Heather,  1  B.  &  A.  29- 
A  demand  ag^ainst  a  surviving  partner  as 
such  may  be  joined  with  a  demand  due  from 
him  individually.  Goldiny  v.  Vamjhan, 
2  Ch.  C.  T.  M.  436.  Where  A.  being  part- 
ner with  B.,  took  a  warrant  of  attorney 
from  C,  a  creditor  to  A.  and  B.,  in  his 
own  name,  knowing  that  C.  was  insolvent, 
and  after  an  act  of  bankruptcy  committed 
by  C,  the  latter,  at  A.'s  desire,  sent  goods 
to  the  warehouse  of  ^.  and  B.,  as  a  further 
security  ;  and  after  the  dissolution  of  part- 
nership between  A.  and  B.,  A.  received 
sums  of  money  on  account  of  the  warrant 
of  attorney ;  it  was  held  that  the  assignees 
under  a  commission  of  bankruptcy  against 
C.  were  entitled,  after  the  death  oi  A.,  to 
recover  the  whole  from  B.  Biggs  v.  Fel- 
loics,  8  B.  &  C.  402. 

{b)  Supra,  p.  2,  note  (/t). 
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Without  making  any  mention  of  his  partners,  it  was  held  to  be  conclusive 
evidence  that  the  debt  was  due  from  him  individually  (c). 

Thirdly     Where  the  parties  contest  the  question  of  partnership  inter  se  (d),    Actions, 
it  seems  that  such  evidence  as  would  be  sufficient  to  establish  their  partner-   "'  ^' 
ship  in  a  suit  by  a  stranger,  will  raise  a  presumption  of  the  fact  of  partner- 

ship  iiiter  se  (e). 

Altliough  one  partner  cannot  maintain  an  action  against  another,  whilst 
the  partnership  accounts  remain  unliquidated  (/),  it  is  otherwise  where  the 
accounts  have  been  settled  and  a  balance  struck,  or  even  where  one  insu- 
lated transaction  alone  remains,  or  where  the  cause  of  action  arises  out  of  a 
transaction  perfectly  distinct  from  the  general  dealings  (^7),  or  where  the 
liability  to  be  sued  is  matter  of  contract  {h). 

But  an  action  is  not  maintainable  by  one  partner  against  another  on  a  bill 
of  exchange  given  in  respect  of  an  unascertained  balance  («)• 

Parties  engaged  in  a  joint  adventure  in  the  whale-fishery,  deposited  the 
proceeds  in  a  warehouse;  the  share  of  each  was  separated  in  bulk,  and 
remained  at  the  disposal  of  each  by  delivery  orders,  but  subject  to  be 
retained  until  the  ship's  husband  had  been  satisfied  all  expenses  of  the 


(c)    Murray    v.   Somervilh-,    2   Camp. 
99,  a.     Vide  mjn-a,  tit.  Admissions. 
((/)  Vide  mpru,  804. 
(e)  Per  Lord  Ellenboroiigh,  Pencnrk  v. 
Peacock,  2  Camp.  4.j.     The  father  told  tlie 
son,  on  his  coming  of  age,  that  he  should 
have  a  share  in  the  business  ;  the  son  acted 
as  a  partner  for  five  or  six  years.    Upon  an 
issue  out  of  Cliancery  to  ascertain  the  sou's 
share  of  the  i)rofits,  it  was  not  presumed 
that  he  was  entitled  to  a  moiety,  but  it  was 
left  by  Lord  Ellenborough  to  the  jury  to 
say  to  what  proportion  he  was  fairly  en- 
titled under  the  particular  circumstances. 
Note,  that  Lord  Eldon,  C.  was  not  satisfied 
with  this  decision.     See  16  Ve?".  50.     If  a 
])artnersliip   terminate  by  efflux  of  time, 
and  tlie  parties  continue  to  trade  without 
any  new  agreement,  they  are  pronounced 
to  go  on  upon  the  old  footing.     Per  Lord 
Kldon,in  Crmi'shay\.CoUin.f,\b\c%.  228. 
In  an  action  to  recover  a  subscription  under 
the  Thames  Tunnel  Act,  it  was  held  that 
those  only  were  to  be  deemed  subscribers 
who  had  signed  the  contract,  so  as  to  be 
liable  for  the  amount  of  sliares.     Thames 
Tunnel  Co.  v.  Sheldon,  G  B.  &  C.  =341. 
As  to  liability  to  pay   subscriptions,  see 
Norwich, ^-c.  Nariijntlon  Co.  v.  Theobald, 
1  M.  k.  M.'  151.     A  partner  cannot  be  per- 
mitted to  place  himself,  in  pursuit  of  his 
private   advantage,  in  a   situation  which 
gives  him  a  bias  against  the  due  discharge 
of  the  trust  and  confidence  he  owes  to  his 
co-partner ;  where   one  partner  had  pur- 
chased partnership  stock,  in  exchange  for 
his  own  separate  shop-goods,  held  that  his 
co-partner  was  entitled  to   share   in  the 
profit  of  such  barter.     Burton  v.  Woolley, 
6  Mad.  307. 

(/)  The  defendant,  a  shareholder  and 
managing  director  of  a  company,  receiving 
a  commission,  and  also  a  del  credere  com- 
mission, drew  bills  on  a  purchaser  of  the 


company's  goods  for  the  amount,  and  in- 
dorsed them  to  the  actuarj-  of  the  company, 
who  inilorsfd  them  to  the  plaintift",  also  a 
shareholder,  and  who  piirchaseil  goods  for 
them,  and  was  a  creditor  at  the  time,  of 
the  company,  for  an  amount  beyond  the 
bills;  it  was  held,  that  he  could  maintain 
no  action  again.st  the  defendant  on  the  bills, 
nor  could  he  on  the  money  counts  for  the 
amount  received  by  the  defendant  from  the 
acceptor's  estate,  because  having  received 
it,  not  in  his  individual  character,  but  as  a 
member  of  the  company,  in  each  case  the 
same  consequence  would  follow  ;  it  would 
be  a  recovery  by  one  contractor  against 
another,  and  if  he  succeeded,  give  the  de- 
fendant immediately  a  right  to  call  on  the 
plaintiff  for  contril)ution.  Teague  v.  Hub- 
bard, 8  B.  Ci  C.  345. 

((/)  See  Coffee  v.  Brian,  3  Bing.  54,  and 
the  cases  cited  supra,  99.  Where  the 
plaintiff  and  defendant  had  been  engaged 
as  partners  in  particular  purchases  and 
sales  of  wool,  and  having  had  mutual  deal- 
ings, stated  an  account,  stating,  amongst 
other  items,  "loss  on  wool,"  and  having  a 
balance  against  the  defendant,  which  he 
signed  and  admitted  to  be  due  from  him, 
held  sufficient  evidence  of  a  promise  to  pay 
it,  and  that  the  plaintiff  might  sue  for  the 
amount  of  that  item,  and  that  a  subsequent 
assent  by  him  to  take  out  the  balance  in 
meat,  being  merely  matter  of  accommoda- 
tion, did  not  preclude  him.  Wray  v. 
Milestone,  b  M.  &  W.  21. 

{h)  One  partner  may  sue  another  on  a 
special  agreement  for  a  stipulated  penalty. 
Bndenhurst  v.  Bates,  3  Bing.  403.  Part- 
owners  of  a  ship  may  each  sue  on  agreement 
with  each  other.  Oicston  v.  Ogle,  13  East, 
538;  Abbott  on  Shipp.  81. 

(i)  Verley  v.  Saunders,  2  Ch.  127;  and 
an  indorsee  who  takes  the  bill  after  it  is 
due,  cannot  recover.    lb. 
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Actions.  adventure;  it  was  held,  first,  that  this  was  to  l)e  deemed  not  an  uhsolute 
inter  se.  but  a  qualified  appropriation  ;  and  that  upon  the  general  account  between 
one  of  the  partners  and  the  shij^'s  husband,  such  party  being  found  to  he 
indebted  to  the  other  part-owners,  who  were  liable  to  pay  the  expenses 
incurred,  the  assignees  of  such  partner  could  not  maintain  an  action  for 
the  bankrupt's  share  until  they  had  satisfied  what  was  due  from  him  to  the 
partnership  (j). 

Where  the  plaintiff  and  defendant  agreed  to  buy  goods  on  their  joint 
account,  the  defendant  undertaking  to  furnish  the  plaintiff  with  half  the 
amount  in  time  for  payment,  and  the  plaintiff  paid  the  whole,  it  was  held 
that  an  action  lay  for  the  moiety,  although  an  account  was  still  to  be  taken 
between  them  as  partners,  on  the  subsequent  disposal  of  the  stock  {k).  So 
if  one  partner  wrongfully  carry  money  belonging  to  the  other  to  the  joint 
account,  an  action  lies  for  money  had  and  received  (/).  But  where  A.,  B. 
and  C.  had  been  members  of  a  trading  company,  and  after  its  dissolution 
B.  and  C.  being  sued  as  members  of  the  company,  retained  A.,  who  was  an 
attorney,  to  defend  them,  it  was  held  that  as  A.  as  a  member  of  the  com- 
pany was  jointly  liable  to  contribute  to  the  expense  of  the  defence,  he  could 
not  maintain  an  action  for  the  costs  (?n).  So  an  agent  employed  by  a  com- 
pany of  subscribers  for  an  application  to  Parliament  for  an  intended  railway, 
being  himself  a  subscriber,  cannot  maintain  an  action  for  his  services, 
either  against  the  body  of  subscribers  or  against  the  chairman  (?j). 

Where  B.  ordered  goods  on  his  own  credit  to  be  shipped  by  A.,  on  an 
agreement  between  them  that  if  any  profit  arose,  A.  should  have  half  for 
his  trouble,  and  goods  were  ordered,  and  afterv/ards  paid  for  by  B.,  it  was 
held  that  he  might  recover  the  amount  of  such  payment  from  A.,  who  had 
not  accounted  to  him  for  the  profits,  the  contract  not  constituting  a  part- 
nership inter  se,  but  an  agreement  for  compensation  for  trouble  and 
credit  (o). 

Where  an  account  is  taken  at  the  dissolution  of  a  partnership,  assumpsit 
will  lie  without  proof  of  an  express  promise  {p). 

Notice  by  one  partner  that  the  partnership  has  been  dissolved,  is  evidence 
against  that  partner  that  it  has  been  dissolved  by  competent  means,  even  by 
a  deed,  if  a  deed  be  essential  {q) ;  and  in  such  case  an  ejectment  lies,  upon 
the  demise  of  one  co-partner,  against  another,   for  a  house  agreed  to  be 

0')  Holderness  v.  Shaciels,  8  B.  &  C.  by  a  purchaser  of  goods  from  the  company, 

()12.  and  indorsed  it  to  the  secretary  of  the 

(k)  Vennhig  v.  Lechle,  13  East,  7.  company,  who  again  indorsed  it  to  B.,  an- 

{l)  Smith  V.  Barroic,  2  T.  R.  476.  other  member,  who  purchased  goods  for 

(m)  Milhurn  v.  Cocld,  7  B.  &  C.  419.  the  company,  and  was  a  creditor  of  the 

Damages   having   been  recovered  against  company  to  a  larger  amount  than  the  bill ; 

one  of  several  coach-owners  who  horsed  a  the  acceptor  having  become  insolvent,  A. 

coach  for   different  stages,  in   an  action  received  10  s.  by  way  of  composition;  held 

against  one  for  contribution,  the  partner-  that  B.  could  not  sue  A.  on  the  bill,  for  it 

ship  still  continuing,  Lord  Denman  held,  was  drawn  on  behalf  of  the  company,  nor 

that    it    was    an     unliquidated    account.  recover  the  sum  received,  because  it  was 

Pearson  v.  SheUon,YoYk  Sp.  Ass.  1836.  received  by  A.  in  his  character  of  member 

One    partner   having  paid   a   partnership  of  the  company.     Teague  v.  Hubbard,  8 

debt  by  compulsion,  cannot  recover  contri-  B.  &  C.  345. 

bution.     Siidloxc  v.  Hickson,  K.  B.  1834,  (o)  Hesketh  v.  Blanchard,4  East,  143. 

for  he  could  not  have  recovered  had  the  (p)  Per  Gibbs,  C.  J.,  Rackstrawv.  Im- 

payment  been  voluntary.  ber.  Holt's  C.  368. 

\n)  Holmes  v.  Higgins,  1  B.  &  C.  74.  {q)  Doc   d.    Waithman    v.    Miles,    1 

A.  being  a  member  and  also  the  agent  of  a  Starkie's  C.  181. 
joint-stock  company,  drew  a  bill,  accepted 
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occxipied  jointly   during   the   partnership,    without   proof  of  a   notice  to 
quit(r). 

The  ship's  husband,  being  a  part-owner,  at  the  request  of  the  defendant, 
also  a  part-owner,  advanced  his  share  of  the  outfit ;  he  is  entitled  to  sue  for 
such  advances  for  the  separate  share  of  such  expenses ;  and  the  defendant 
having  represented  himself  as  owner  of  one-fourth,  and  dealt  as  such,  is 
liable  to  the  others  in  that  proportion  (s). 

In  an  action  for  calls,  after  all  the  requisite  forms  of  the  Act  had  been 
com]died  with,  against  a  party  whose  name  had  been  inserted  in  the  Act  as 
an  original  proprietor,  and  who  had  subsequently  acted  as  such,  a  mis- 
recital  in  the  Act  that  parties  had  signed  a  contract  binding  themselves 
and  their  heirs,  which  was  not  in  legal  effect  true,  the  contract  not  being 
under  seal,  is  no  defence  (t). 

Where  the  Act  establishing  a  joint-stock  company,  declared  that  a  certain 
sum  should  be  subscribed  before  any  of  the  powers,  &c.  should  be  put  in 
force,  it  was  held  that  such  sum  being  incomplete  at  the  time  of  making 
the  call,  no  action  could  l)e  maintained  for  such  call,  and  that  it  was  not 
sufficient  that  the  subscription  list  was  complete  before  the  action  com- 
menced (m). 

In  general,  a  co-partner  with  the  defendant  in  the  subject  of  the  action  Compc- 
is  incompetent  to  be  a  witness  for  the  defendant,  where  a  verdict  for  the  tency. 
plaintiff  would  diminish  the  joint  property,  or  he  would  be  liable  to  any 
part  of  the  costs  ;  even  although  the  tendency  of  his  evidence  be  to  charge 
himself  with  the  whole  debt(u).  But  in  order  to  raise  this  objection,  it 
must  be  shown  that  he  is  a  partner;  it  is  not  sufficient  merely  to  suggest 
it  {x).  Thus,  in  an  action  for  goods  sold  and  delivered,  a  witness  is  com- 
petent to  prove  that  the  goods  were  supplied  on  his  credit,  and  for  his  use, 
although  it  be  suggested  that  he  is  a  partner  with  the  defendant  {y). 

In  an  action  brought  to  charge  A.  as  a  partner  in  a  trading  company,  a 
witness  who,  by  other  evidence  than  his  own,  appeared  to  be  a  shareholder 
in  the  company,  was  held  to  be  competent  to  prove  that  A.  was  a 
partner  (c). 

A  party  is  a  competent  witness  for  the  plaintiff,  although  he  has  purchased 
from  the  plaintiff  an  interest  in  the  contract  on  wdiich  the  action  is 
brought  (a). 

In  an  action  against  three  directors  for  goods  supplied  to  a  company, 
the  defence  being  that  the  defendant  was  a  shareholder,  a  release  by  all 
the  defendants  to  a  witness  (a  shareholder)  renders  him  competent  (i). 

(r)  Ibid.     By  an  agreement  on  a  disso-  period,  the  plaintiff  was  not  precluded  from 

lution  of  partnership  between  the  plaintiff  suing  for  liis  separate  debt.     Simpson  v. 

and  the  defendant,  the  latter  being  consi-  liackham,  7  Bing.  Gl  7. 

derably  indebted  on  his  private  account  to  {s)  Helnie  v.  Smith,  7  Bing.  709. 

the  plaintiff,  it  was  agreed  that  the  plain-  (t)  Cromford   Railtoay    Company    v. 

tiff  should  take  two-and-half  per  cent,  on  Lacey,  3  Y.  &  J.  80. 

liis  private  debt  for  six  months,  and  five  (ii)  Norvnch  and  Loioestoff Navigation 

per  cent,   afterwards;  that  the  accounts  Company  v.  Theobald,  1  M.  Sc  M.  151. 

should  be  wound  up,  and  the  debts  received  (r)  See  Birt  v.  Hood,  1   Esp.  C.  20. 

by  the  plaintiff,  and  the  defendant's  share  Young  v.  Bairner,  1  Esp.  C.  21. 

go  in  liquidation  of  his  private  debt;  and  {x)  Ibid. 

it  was   stipulated    that    the    partnership  {y)  Birt  v.  Hood,  1  Esp.  C.  20. 

might  be  dissolved  upon  certain  notice,  on  (;:)  Hall  v.  Curzon  and  others,  9  B.  & 

the  1st  day  of  any  January,  but  in  con-  C.  04G. 

sequence  of  the  arrangement,  it  was  not  (a)  Supra,  tit.  Witness. — Interest. 

expected   to   take   place    at    the   ensuing  (b)  Betts  v.  Jones,  9  C.  &  P.  199.    But 

January;  held,  that  there  being  no  express  a  release  by  one  defendant  only  would  not 

stipulation  for  any  suspension  of  the  pri-  be  suflicient.     lb. 
vate  right  of  action,  nor  for  any  definite 
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PAYMENT : 


When  to  be 
pleudod. 


Onus  pro- 
band!. 


[Jpon  a  plea  in  abatement  in  assumpsit,  for  goods  sold  and  delivered,  that 
tlie  promises  were  made  jointly  with  E.  F.,  the  latter,  it  has  been  seen,  is  a 
competent  witness  for  the  plaintiff  (c). 

An  examined  copy  of  an  answer  in  Chancery  by  two  of  the  defendants, 
to  a  bill  by  a  third  defendant,  is  good  evidence  against  the  parties  so 
answering  (d). 

A  stipulation  in  a  deed  of  a  joint-stock  company  that  shareholders 
should  not  be  at  liberty  to  inspect  the  books  of  the  company,  is  no  bar 
to  the  production  of  them  in  a  suit  by  the  shareholders  against  the  com- 
pany (e). 

PAYMENT. 

Proof  of  payment  of  the  debt  was  formerly  evidence  under  the  general 
issue  in  assumpsit  (/),  but  must  have  been  pleaded  specially  as  a  bar  to  an 
action  on  a  debt  by  record  or  specialty.  But  now  by  the  new  rules  of  Hi). 
T.  4  W.  4,  where  payment  is  insisted  on  as  a  defence  to  the  action,  it  must 
be  pleaded  in  bar  (^).  And  by  one  of  the  new  rules  of  Trin.  Term  1  Vict.,  it 
is  directed  that  payment  shall  not  in  any  case  be  allowed  to  be  given  in 
evidence  in  reduction  of  damages  or  debt,  but  shall  be  pleaded  in  bar. 
And  by  another  of  these  additional  rules,  in  any  case  in  which  the  plaintiff, 
in  order  to  avoid  the  expense  of  the  plea  of  payment,  shall  have  given 
credit  in  the  particulars  of  his  demand  for  any  sum  or  sums  of  money 
tlierein  admitted  to  have  been  paid  to  the  plaintiff,  it  shall  not  be  necessary 
for  the  defendant  to  plead  the  payment  of  such  sum  or  sums  of  money  (/t). 
This  rule  is  not  to  be  applicable  where  the  plaintiff,  after  stating  the  amount 
of  his  demand,  states  that  he  seeks  to  recover  a  certain  balance,  without 
giving  credit  for  any  particular  sum  or  sums. 

Upon  issue  taken  on  a  plea  of  payment,  the  onus  of  i)roof  lies  on  the 
defendant.  The  proof  is  either  general,  under  the  plea  of  solvit  post  diem, 
or  special,  under  the  ]ilea  of  solvit  ad  diem. 

It  is  a  general  principle  that  the  party  to  be  discharged  is  bound  to  do 
the  act  which  is  to  discharge  him  (i).  The  obligor  of  a  bond  conditioned 
for  the  payment  of  money  on  a  particular  day,  is  bound  to  seek  the  obligee 
if  he  be  in  England,  and  on  the  set  day  to  tender  him  the  money  (A).  Con- 
sequently the  burthen  of  proving  such  a  discharge  is,  in  general,  incumbent 
on  the  party  who  seeks  to  be  discharged. 


(c)  Hudson  V.  Bohinson,  4  M.  fe  S.  475  ; 
supra,  tit.  Abatement. 

(rf)  Stucldy  V.  Sanders,  2  D.  &  R.  347. 

(e)  Hall  V.  Connell,  3  Y.  &  Cr.  717  (in 
Equity). 

(/)  Supra,  AssTJjrrsiT. 

(g)  Under  these  rules  payment  has  been 
allowed  in  reduction  of  damages  without 
any  speciiil  plea  of  payment,  &e.  in  an 
action  of  ass7impsif.  Shirley  v.  Jacobs, 
4  Dowl.  P.  C.  136;  2  Bing.  N.  C.  88. 
Although  in  debt  such  evidence  was  held 
to  be  inadmissible  without  a  plea  of  pay- 
ment. Cooper  V.  Morecroft,  3  M.  &  W. 
500.  Belbin  v.  Butt,  2  IM.  &  W.  522. 
But  now  see  the  additional  new  rule  of 
Trin.  T.  1  Vict.  The  plea  of  payment  is 
divisible,  and  operates  pro  tanto  to  tlie 
extent  that  payment  is  proved.  Cousins 
V.  Paddnn,  2  C.  M.  &  R.  547.  Probart 
T.  Phillips,  2  M.  &  W.  40. 


(7t)  Under  the  former  new  rules  a  differ- 
ence of  opinion  had  obtained  as  to  the 
effect  of  an  admission  in  the  plaintiff's  par- 
ticulars of  the  pajnnent  of  a  sum  of 
money.  On  the  one  hand,  the  effect  of 
sucli  an  admission  has  been  held  to  be 
to  restrain  the  plaintiff  from  going  into 
that  part  of  his  demand  wliich  was  covered 
by  the  payment ;  on  the  other,  that  the 
effect  was  merely  an  admission  of  payment 
operating  as  evidence,  and  that  a  plea  of 
payment  was  requisite  to  make  such  evi- 
dence admissible.  Coates  v.  Stevens,  2 
C.  M.  &  R.  119.  Ernest  v.  Broton,  3 
Bing.  N.  C.  674.  Nicholls  v.  WlUianu^, 
2  M.  &  W.  758.  Kenyan  v.  Wakes,  2  M. 
&  W.  764. 

(/■)  See  Lord  Ellenborough's  observ^ations 
in  Crauley  v.  Hillary,  2  M.  &  S.  122. 

(A)  Litt.  sec.  340 ;  and  per  Dampicr,  J. 
2  M.  &  S.  122. 
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Payment  being  pleaded  generally  to  a  declaration  in  i«.7^.j7af «5  a.s«««;,«7  Onus  pro- 
it  lies  on  the  defendant  to  prove  payment  to  the  extent  of  habihty  proved  ^^ancU. 
■ic^ainst  him.  Issue  being  taken  on  the  plea  of  payment,  to  a  declaration  for 
w°ork  and  labour,  &c,  although  the  defendant  prove  payment  to  an  amount 
exceeding  the  aggregate  of  the  sums  stated  in  the  declaration,  the  plaintift 
mav  without  a  rewlssignment,  show  .orks,  8cc.  to  a  larger  airiount  than 
is  claimed,  and  recover  the  balance  (/).  Assumpsit  for  money  lent,  plea, 
payment,  a  new  assignment  and  plea  of  payment,  on  which  issue  is  joined  : 
{he  plaintiff  claimed  a  debt  of  15/.  in  August  1833,  and  having  proved  a 
debt  then  due  by  the  defendant,  by  the  defendant's  acknow  edgment,  and 
the  defendant  proving  a  payment  to  that  amount  in  October  1833,  it  is 
incumbent  on  the  plaintiff,  in  support  of  his  new  assignment,  to  prove  a 

second  debt  (m).  .     ,^,  . 

The  party  must  prove,  1st,  a  payment  of  the  money,  or  its  equivalent , 

2dlv,  its  application  to  tlie  particular  debt.  .      ,     ^  t.-     f 

The  proof  of  payment  is  either  direct,  or  presumptive  ;  in  the  former  case   D.rcct^^ 
payment  has  been  made  either  to  the  plaintiff  or  to  his  agent. 

Where  a  receipt  haB  been  given  for  the  money,  the  receipt  should  be  pro- 
duced, and  proof  given  of  the  handwriting  of  the  party  to  whom  the  pay- 

ment  was  made.  ,  , 

A  receipt  is  merely  prima  fade  evidence  of  payment;  it  may  be  proved 

that  it  was  obtained  by  fraud,  or  mistake  (n). 

A  payment  to  one  of  several  persons  who   (not  being  partners)  have 

deposited  money  in  a  bank  without  the  authority  of  the  others,  is  not  good 

^'^:^^^ent  has  been  made  to  an  agent  (p),  an  authority  from   ^V^ 
the  principal  to  the  agent  must  be  proved  ;  the  agent  i3  a  competent  witness 
/,s    ^  n^^fto    A  M    K-  \V    4        underwriter   cannot    set   off  against    tlie 

p4'\S:"r  B^it^:  fk  'a'plea  onLs'e  assured  tl.e  balance  due  to  hin.  from  tlu. 
in  tresmrs     'the  de  .ndant  Lst  prove  a       broker  at  the  time  oi  adjusting  the  po^ 

i  en  ent'i  lugtt  bad  ieen  so  lent ;  the  P-tners;  held,  tlu.t such  a.reementamoun^ 
court  held  tha  the  question  .as  whether  in.  on^  --^^^111:  ^^Tu^ 
^"(S  'S;l-«r  T  TLU,  2  T.  R.  3CC  ;       S^  f  pa^  to  him    a  ^od  discharge  . 

(0)  Ines  V     SUpiens'on,  1  Mo.  &   R.  good.     Porter  v.  Taylor,  0  M.  &  b.  loG. 

145^    Se«-«r   V   £  M.&M.loS.  A  traveller  engaged  in  rece.vmg  orders,  is 

%)  ?vment  to  another  by  the  creditor's  uot  justified  in  receiving  Pay-*^"    /-"^ 

authoritv'is  a  payment  to  himself,  and  may  customer  m  «*  'er  goo^^,  but  '^^^^^^^^^ 

beso  pleaded.     Taylory.  Beal,Cro.  Eliz.  J"'-yt««^y^^^\^^*^,'^"";^ 

2-22.     GoocUand  v.  Blc^cith,  1  Camp.  477.  to  a  subsequen    rat.facat.on.     ((^^"'"^  ;■ 

Cnotc!  v   Len-ls,  lb.  444.  In  general,  if  an  Chapman,  4  C.  &  P.  oO«.      V\  •''-re  ^ne 

agen  LeuTpW^^^^^  defendant,  as  owner,  was  clearly  l.able  to 

S:r;ays'in^money,heisdischarged;but  fJ^^hlfan^crrTSe^^ 

if  the  debtor  does  not  pay   m  money,  but  for  his  ship  anH  cruv,  »y J 

settles  the  account  by  considering  a  debt  the  broker  and  «gent,  to  NU.omtlcdet^ 

due  to  him  fron.  the  agent  as  paid,  it  is  no  ant  entrusted  the  w  hole  ^^^^^^^^'^^^^^  ^J^ 

discharge ;  per  Abbott,  C.  J.  in  Todd  v.  the  p  a.nt.ff,  be  ore  tbe  exp.rat.on  ot^^^^^^^ 

coming  i.ankrupt  within   the  month,  the       l.an.ls  at  the  time ;  and  the  bills  were 

3  G  -.< 
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for  that  purpose  ((7).  Whether  such  authority  has  been  given  to  an  agent 
to  receive  payment,  or  to  receive  it  in  a  particular  manner,  are  usually 
questions  of  fact  for  the  jury  (r).  Such  an  authority  may  he  implied  from 
the  relative  situation  of  the  principal  and  agent,  the  habit  and  course  of 
dealing  between  the  parties,  or  from  some  recognition  by  the  principal  of 
the  authority  of  the  agent  subsequent  to  the  payment  (.s). 

Where  a  principal  entrusts  an  agent  with  the  sale  of  goods,  as  to  sell  them 
in  a  shop,  or  a  horse  at  a  fair,  a  presumption  arises  that  he  empowered 
that  agent  also  to  receive  payment  (0-  So  payment  to  a  broker  who  sells 
for  a  principal  not  named,  and  who  makes  out  the  bought-and-sold  notes  to 
the  buyer  and  seller,  is  a  payment  to  the  principal  (zi). 

So,  as  has  been  seen,  the  authority  of  an  agent  to  receive  payment  on 
bonds,  bills,  or  other  securities,  is  usually  evidenced  by  the  agent's  posses- 
sion of  the  instruments  which  are  delivered  up  or  cancelled  upon  pay- 
ment (.r). 

Where  the  question  is,  whether  the  person  who  received  money  on  a  secu- 
rity was  the  agent  of  the  owner  for  that  i)urpose,  it  is  not  essential  to  call 
the  agent  himself  (y);  the  possession  of  the  security  by  a  third  person,  and 
receiving  payment  for  it,  and  giving  a  receipt  for  it  in  the  name  of  the  prin- 
cipal, afford  strong  presumptive  evidence  that  he  was  employed  as  agent  for 
that  purpose  (^). 

Payment  of  the  debt  to  the  marshal  or  sheriff  in  whose  custody  the  debtor 
is,  is  no  satisfaction  to  the  plaintiff  (a). 


sequentljr  renewed,  and  the  interest  added: 
held,  that  upon  the  broker  becoming  bank- 
rupt, and  the  bills  remaining  due,  the  de- 
fendant was  not  discharged  by  such  bill 
transaction,  having  neither  been  misled  nor 
prejudiced  by  it.  Hobinson  v.  Read,  9 
B.  &  C.  449.  The  defendant  sent  a  person 
to  the  plaintiff's  countiiighouse  to  pay  the 
amount,  with  a  letter,  o))jecting  to  certain 
items,  which  was  there  paid,  and  the  letter 
delivered  to  a  party  sitting  in  the  inner 
part  of  the  counting-house,  and  who  gave 
a  receipt  for  it;  held,  that  althougli  a 
stranger,  and  not  authorized,  nor  in  the 
employment  of  the  plaintiff,  that  the  de- 
fendant was  discharged  by  such  a  payment 
to  a  person  so  appearing  to  be  entrusted 
with  the  plaintiff's  concerns.  Barrett  v. 
Deere,  1  M.  &  M.  200. 

{q)  Suprfi,  Vol.  I.  tit.  Witness. — 
And  see  tit.  Agent. 

(r)  Supra,  tit.  Agent. 

(s)  Supra,  tit.  Agent. 

(0  12  Mod.  230.  A  payment  to  a  per- 
son found  at  the  vendor's  counting-house, 
and  who  appears  to  be  entrusted  with  the 
conduct  of  the  business,  is  a  valid  payment, 
although  the  person  receiving  the  money 
had,  in  fact,  no  authority  to  receive  it ;  for 
the  debtor  has  a  right  to  suppose  that  the 
trader  has  the  control  over  his  own  pre- 
mises, and  that  he  will  not  suffer  persons 
to  come  there  and  intermeddle  with  his 
business  without  authority.  Barrett  v. 
Beerc,  1  M.  &  M.  200.  Wilmot  v.  SmitJi, 
ib.  288.  So  where  a  debtor  sent  a  servant 
to  the  house  of  the  creditor  to  tender  the 


amount  of  the  debt,  and  the  servant  having 
been  informed  by  a  servant  of  the  creditor 
at  his  house  that  his  master  was  at  homo, 
delivered  the  money  to  that  servant  to  be 
delivered  to  the  crcilitor,  and  tlie  creditor's 
servant  went  into  his  house,  and  returned 
with  an  answer  that  the  master  would  not 
receive  it;  Lord  Kenyon  ruled  that  there 
was  evidence  of  a  tender  for  the  con- 
sideration of  the  jury.  Anoji.,  1  Esp.  C. 
350. 

(m)  Favenc  v.  Bennett,  11  East,  3G. 
Vide  iw/m,  821. 

{x)  Supra,  43. 

{y)  See  Owen  v.  Barrow,  1  N.  R.  101  ; 
where,  in  an  action  on  tlie  Statute  of 
Usury,  Chambre,  J.  said,  "  I  should  be 
sorry  to  have  it  laid  down  as  a  general  rule 
that  agency  must  be  proved  by  the  agent 
himself." 

(2)  Owen  v.  Barrotc,  1  N.  R.  101.  The 
action  was  to  recover  penalties  for  usury 
in  discounting  a  bill  of  exchange ;  in  proof 
of  the  receipt  of  the  money,  it  was  proved 
that  B.,  in  the  name  of  the  defendant,  the 
owner  of  the  bill,  had  commenced  an  action 
against  the  acceptor,  and  that  he  had  re- 
ceived from  him  the  amount  of  the  bill  and 
costs,  on  producing  the  bill,  and  that  he 
had  given  a  receipt  in  the  name  of  the  de- 
fendant ;  and  this  was  held  to  be  good 
primii  facie  evidence,  without  producing 
the  proceedings  in  the  action. 

{a)  Taylorv. BaJier,2Lev. 203.  Slack- 
ford  v.  Atisten,  14  East,  418  ;  and  per 
Holroyd,  J.  in  Crozer  v.  Pilling,  4  B.  «&; 
C.32. 
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Where  payment  has  been  made  to  an  attorney,  proof  should  be  given  of  Proof  of 


his  employment  by  the  plaintiff  (i). 

Payment  to  a  country  attorney  who  is  merely  employed  by  the  attorney 
of  the  principal  to  execute  the  writ,  is  insufficient  (c);  so  is  a  payment  which 
is  made  to  an  attorney  on  record,  who  has  never  been  employed  by  the 
plaintiff  («?)  ;  but  payment  to  the  attorney  really  employed  by  the  plaintiff, 
although  after  he  has  been  privately  changed  without  leave  of  the  Court,  is 
a  good  2)ayment(e). 

Where  payment  has  been  made  to  a  servant  or  other  agent,  in  a  cheque 
or  bill,  it  is  a  question  of  fact  whether  the  agent  had  authority  to  receive 
such  a  payment  {f).  And  where  the  payment  has  been  made  according  to 
the  usual  practice  in  similar  cases,  such  an  authority  is,  it  seems,  to  be  pre- 
sumed {g).  And  in  general,  slight  evidence  of  acquiescence  on  the  part 
of  the  master  will  serve  to  show  his  assent  to  any  ])articular  mode  of 
payment  (A). 

Payment  by  the  debtor's  attorney  to  a  creditor  will  satisfy  an  averment 
of  payment  by  the  debtor,  although  the  latter  has  not  rejjaid  the  attorney, 
but  has  merely  given  his  promissory  note  (i). 

If  the  broker  sell  goods  as  his  own,  and  the  vendee  Inis  no  notice  to  the 
contrary,  a  payment  to  the  broker  is  good,  although  the  mode  varies  from 
that  which  was  agreed  upon  {h). 

Tiiough  it  be  known  that  the  party  is  but  an  agent,  the  payment  will  be 
good,  if  it  be  made  according  to  the  agreement  (/),  and  without  notice  from 
the  i)rincipal  not  to  pay  to  the  agent  (?//);  and  even  where  such  notice  has 


agent's 
authority. 


{h)  Pajnnentto  the  attorney  pcn<ling  the 
action  is  good  ;  secus  as  to  a  payuit-Mt  to 
his  clerk,  who  shows  no  authority  but  his 
master's  order  to  receive  it.  Cuure  v.  Cul- 
laictnj,  1  Esp.  C.  115. 

(<■)  Yates  V.  FrcMeton,  Doug.  023 ;  1 
T.  K.  710. 

(d)  liobson  v.  Entou,  1  T.  R.  G2. 

(<?)  Powel  V.  Little,  1  IJhick.  8o.  So  a 
plaintifl"  is  bound  by  tlie  act  of  the  agent 
in  town,  in  taking  money  out  of  court. 
Urijfith  V.  WiUiums,  1  T."  R.  (!1(J, 

(/)  Supra,  44.  An  agent  employed  to 
sell  has  no  authority,  as  such  agent,  to  re- 
ceive payment.  Per  Littledale,  J.,  Mynn 
\.  JolUjt'e,  1  Mo.  &  R.  32G. 

(gr)  Ibid.  note(.v). 

(/t)  Ward  V.  Evans,  Salk.  442  ;  supra, 
44. 

(i)  Adains  v.  Dansey,  6  Bing.  506. 

(k)  Shieklmrn  v-  Scholes  ^-  another, 
2  Camp.  ;343.  And  see  De  Leira  v.  Ed- 
wards, 1  M.  6:  S.  147.  Vavenc  v.  lien- 
nett,  11  East,  36,  infra,  n.  (/).  So  also 
if  the  principals  have  allowed  the  agent  to 
act  as  the  principal  in  the  sale  of  the 
goods  {Cuates  v.  Leu-is,  1  Camp.  444. 
Gardiner  v.  Dacis,  2  C.  &  P.  49).  So 
where  the  principals  allowed  the  broker  to 
draw  bills  in  his  own  name  {Townsend  v. 
Jiii/lif,  Holt's  C.  278.  Fuvenc  v.  Ben- 
nett, 11  East,  30).  So  if  the  factor  sell 
in  his  own  name,  the  buyer  may  set  off,  as 
against  the  claim  of  the  principal,  the  debt 
due  to  the  factor  {Georqe  v.  Claggett,! 
T.  R,  35!)  ;  2  Esp.  C.  577).     Alittr,  if  the 


buyer  be  informed  of  the  principal  before 
the  whole  of  the  goods  are  delivere<l  {Moore 
V.  Clcntentson,  2  Camp.  22).  Where  a 
party  sells  in  the  character  of  an  agent, 
although  without  disclosing  the  name  of 
his  |)rincipal,  yet,  if  the  disclosure  be  made 
before  j)ayment,  the  effect  seems  to  be  the 
same  as  if  the  name  of  the  principal  had 
been  disclosed  on  the  face  of  the  contract. 
See  Lord  Ellenborough's,  observations,  4 
M.  &  S.  573. 

(/)  Farenc  v.  Bennett,  11  East,  36. 
The  goods  were  sold  for  a  principal  not 
named,  on  the  terms  of  "  payment  in  one 
month  money,"  and  the  jur^  found  that 
the  meaning  of  the  terms,  in  commercial 
understanding,  was  payment  at  any  time 
within  a  month,  and  that  the  payment 
within  the  month  to  the  brokers  with 
whom  the  defendant  had  dealt,  without 
the  knowledge  of  the  principal,  was  a  good 
payment.  Rut  it  is  otherwise  if  the  pay- 
ment vary  from  the  tenns  of  the  original 
contract.  Campbell  v.  Ha.ssel  ^-  others, 
1  Starkie's  C.  233;  and  evidence  of  an 
usage  to  sulistitute  an  equivalent  mode  of 
payment  is  inadmissible. 

(in)  But  although  the  factor  sell  in  his 
own  name,  and  without  disclosing  the 
name  of  his  principal,  yet,  if  the  principal 
give  notice  to  the  buyer  to  pay  Jiiin,  and 
not  the  factor,  the  buyer  will  not  be  dis- 
charged in  afterwards  paying  the  factor. 
(B.  N.  P.  130.  Houijhtoa  v.  Matthews, 
3  B.  6c  P.  485.  Sec  also  Powel  v.  Nelson, 
15  East,  G5  n.) 
3g3 
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To  an 
agent. 


been  given,  payment  to  a  factor  will  still  be  good,  if  the  principal,  on  the 
balance  of  account,  be  indebted  to  the  factor,  for  he  has  a  lien  on  the  debt  (n). 

The  effect  of  a  bill  or  note  in  payment  has  already  been  considered  (o). 

Payment  by  bills  is  prima  fitcie  evidence  of  payment;  it  lies  on  the  plain- 
tiff to  show  that  they  have  been  dishonoured  (p). 

If  the  master  of  a  vessel  is  to  get  payment  in  the  best  mode  he  can, and  has 
no  power  to  get  anything  but  a  bill,  he  must  take  that ;  but  if  he  ciuld  get 
paid  in  any  other  mode,  he  should  do  so,  otherwise  he  will  be  bound  by 
taking  a  bill  (//). 

If  a  creditor  desire  his  debtor  to  remit  a  bill  or  note  by  the  post,  it  will 

payincnt  by  ^^  sufficient  to  prove  that  the  debtor  remitted  the  bill  as  directed,  and  if  it 

remittance,  ' 

6i.c. 


Proof  of 


(m)  Drinkicaterw.  Goodwin, Covnp.  251. 
Vide  et'uint,  Hudson  v.  Granger,  5  B.  vk 
A.  27.  The  plaintiff  sent  goods  to  A.  B., 
his  factor,  to  whom  lie  was  indebted  In  a 
larger  amount;  the  factor  sold  the  goods 
to  the  defendant,  to  whom  he  was  indel)ted 
in  a  larger  amount  j  the  factor  became 
bankrupt,  and  his  assignees  settled  with 
the  defendant,  and  it  was  held  to  be  an 
answer  to  the  plaintiff's  demand..  In  the 
case  of  Schrimshire  v.  AldeHon,  (Str. 
1182),  the  jury,  contrary  to  the  direction 
of  the  Court  in  point  of  law,  found  that  a 
payment  to  a  factor  who  sold  under  a  del 
credere  commission,  after  notice  by  the 
principal  to  the  contrar>',  was  a  good  pay- 
ment (and  see  B.  N.  P.  130),  on  the  ground 
that  the  factor,  in  such  a  case,  was  to  be 
considered  to  be  the  real  principal  with 
whom  the  contract  was  made.  The  cir- 
cumstance, however,  of  a  del  credere  com- 
missioii,  which  is  no  more  in  effect  than  an 
agreement  by  the  factor  to  ensure  the 
debt  to  his  principal,  cannot,  it  seems,  at 
all  affect  the  relative  situation  of  the  prin- 
cipal and  the  vendee.  See  Morris  v.  Clcas- 
by,  1  M.  &  S.  57G  ;  4  M.  &  S.  ofiG.  Giir- 
ney  v.  Sharp,  4  Taunt.  242.  And  see  Lord 
EUenborough's  ol)servations  in  Cumming 
v.  Forrester,  1  M.  &  S.  499,  and  the  judi- 
cious observations  in  Mr.  Long's  book 
on  Sales,  243,  and  the  authorities  there 
cited. — As  to  payments  made  by  a  prin- 
cipal to  a  broker  employed  to  buy  for 
him,  see  above,  p.  819;  and  see  the  case 
oi  Powell  V.  Nelson,  10  East,  65,  cited  by 
Lord  Ellenborough.  There  the  factor  made 
purchases  for  Ms  priacipal,  who  made  pay- 
ments on  account ;  the  vendor  wrote  to 
the  factor  for  payment ;  the  letter  coming 
into  the  hands  of  the  purchaser,  he  trans- 
mitted it  to  the  factor,  and  afterwards  paid 
him  the  remainder  of  the  debt ;  and  Lord 
JNlansfield  held  that  the  principal  was  still 
liable  to  the  vendor. 

(o)  Supra,  Bill  of  Exchange,  2G4. 
C.  guarantees  the  payment  of  A  .'s  debt  to 
13.  by  instalments ;  C,  after  the  first  in- 
stalment was  due,  remits  bills  to  B.  not 
due ;  B.,  by  keeping  the  bills,  waives  the 
olyection.  Shipton  v.  Capon,  5  B.  &  C. 
378.  In  an  agreement  between  the  de- 
fendant with  the  plaintiff  and  other  credi- 


tors for  a  composition  of  155.  in  the  pound, 
it  was  stipulated  that  certain  bills  which 
had  been  indorsed  by  the  defendant  aiid 
delivered  to  the  plaintiff,  should  be  con- 
sidered as  part  payment.  It  was  held  that 
these  were  not  to  be  considered  as  an  abso- 
lute payment,  and  that  the  defendant  was 
liable  on  one  of  them  which  was  disho- 
noured at  maturity.  Constables.  Andrew, 
1  C.  &  M.  293.  Where  a  purchaser  gives 
the  seller  an  order  on  a  third  person,  enti- 
tling him  to  receive  cash,  instead  of  which 
he  elects  to  t^ike  a  bill,  the  payment  is 
good  although  the  bill  be  dishonoured. 
Vernon  v.  Bom-eric,  2  Show.  29G;  S/nith 
v.  Ferrand,  7  B.  &  C.  19.  So  if  the  pur- 
chaser give  the  seller  an  order  for  a  good 
bill  on  London,  the  seller  must  take  care 
that  he  gets  a  good  bill.  Balson  v.  Rei- 
chard,  lEsp.  C.  lOG.  Secus  if  the  order  for 
payment  be  on  the  ])urchaser'8  agent,  and 
the  seller  take  a  cheque  which  is  disho- 
noured. Everett  v.  Collins,  7  B.  &  C.  24, 
25;  2  Camp.  515.  And  where  thefreighter'a 
foreign  agent  being  furnished  with  fumls 
to  pay  the  freight,  the  master  took  a  bill 
on  a  third  person,  it  was  held  (by  Gibbs, 
C.  J.)  that  the  freighter  was  not  dis- 
charged. Marsh  v.  Pedder,  4  Camp.  257, 
A  cheque  to  operate  as  payment  must  be 
unconditional  in  its  terms.  A  cheque 
directing  bankers  to  pay  the  plaintiff's 
balance  account  railing  or  bearer,  was 
held  to  be  no  proof  of  payment.  Hough  v. 
i!t/a?/,  4  Ad.  &  Ell.  954,  It  was  held  to  be 
no  misdirection  to  leave  it  to  the  jury 
whether  the  plaintiff  received  the  cheque 
as  money.  lb.  Judgment  on  a  bill  with- 
out satisfaction  does  not  operate  as  pay- 
ment, supra,  264  (c),  although  it  was  for- 
merly held  otherwise.  See  Drake  v. 
Mitchell,^  East,  251. 

{p)  Hebden  v.  Hartsink,  4  Esp.  C.  46. 
Stedman  v.  Gooch,  1  Esp.  C.  4.  The 
giving  a  cheque  is  jjrimH  fade  evidence 
of  payment  where  a  debt  is  due,  but  it  may 
be  shown  by  circumstances  that  a  loan  was 
intended.  Boswell  v.  Smith,  6  C.  &  P. 
60. 

((/)  Per  Bayley,  J.,  Strong  v.  Hart,  6 
B.  &  C.  161.  See  Itobinson  v.  Bead,  9 
B.  &  C.  449 ;  Taylor  v.  Briggs,  M.  k.  M. 
28. 
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be  lost  the  loss  will  fall  upon  the  creditor  (?■).  But  in  such  case  proof  of  a 
delivery  of  the  letter,  not  at  the  post-office,  or  at  a  receiving-house,  but  to 
a  bellman  in  the  street,  would  not  be  a  compliance  with  the  creditor's 
directions,  and  the  loss  would  fall  on  the  debtor  (s). 

This  authority  seems,  however,  to  have  been  overruled  by  a  later  deci- 
sion (0- 

In  the  absence  of  any  direction  by  the  creditor,  it  is  said  that  the  sending 
bills  or  notes  by  the  post  would  be  prima  fade  evidence  to  show  that  they 
■were  received  by  him  (u).  It  is  clear  that  in  such  a  case  it  would  be  com- 
petent to  the  creditor  to  show  that  he  had  never  in  fact  received  the  bills, 
and  that  they  had  fallen  into  other  hands. 

A  payment  made  by  compulsion  of  law  is  always  sufficient  to  protect  the 
party  who  made  it  from  a  second  demand  (x). 

In  an  action  of  covenant  against  the  defendant,  the  drawer  of  certain   Prcsump- 
bilis,  to  pay  to  the  plaintiff  the  amount  of  his  acceptances  of  bills  so  drawn,   f^^J^]^' 
the  possession  by  the  plaintiff  of  bills  accepted  by  him,  and  drawn  by  the 
defendant,  is  prima  facie  evidence  that  the  plaintiff"  has  paid  them  (y). 

The  mere  production  of  a  cheque  drawn  by  the  defendant  on  his  banker, 
and  payable  to  the  plaintiff  or  bearer,  is  no  evidence  of  payment  to  the 
plaintiff,  without  proof  that  he  received  the  amount,  or  that  it  was  in  his 
possession  ;  but  proof  that  he  indorsed  his  name  upon  it  affords  prima  facie 
evidence  of  payment  to  him  (2). 

The  mere  fact  of  the  payment  of  money  by  A.  to  B.  is  presumptive 
evidence  of  the  payment  of  an  antecedent  debt,  and  not  of  a  loan  {a).  In 
an  action  on  the  bond  of  the  testatrix,  proof  of  a  transfer  of  stock  by  the 
testatrix  to  a  larger  amount  is  evidence  of  payment  {b). 

Payment  may  be  presumed  from  lapse  of  time.  Under  the  Statute  of 
Limitations,  lapse  of  time  may,  it  has  been  seen  (c),  be  pleaded  as  a  bar 
to  the  action.  Still  the  statute  operates  but  presumptively,  and  the  pre- 
sumption may  be  rebutted  by  evidence  of  an  admission  of  the  debt  in 
writing,  within  the  limit  (cZ).  And  although  the  statute  has  not  been 
pleaded,  payment  may  be  presumed  by  the  jury,  from  lapse  of  time  and 
other  circumstances,  which  render  the  fact  probable  {e). 

Satisfaction  of  a  bond  might,  before  the  late  statute  (/),  have  been  pre- 
sumed from  a  lapse  of  twenty  years,  without  any  demand  or  acknowledg- 
ment of  the  debt  within  that  space  (^),  or  in  a  shorter  time  if  circumstances 
rendered  satisfaction  probable  {h).     But  a  lapse  of  twenty  years,  before  the 

(?•)  Waricick  v.  Noakes,  Peake's  C.  G7.  {d)  IbiJ- 

Is)  Hmcklns  v.  Rutt,  Peake's  C.  186.  {e)  Cooper  v.  Turner,  2  Starkie's  C.497. 

(0  Parke   v.  Alexander,    3  Moore  &  (/)  3  &  4  W.  4,  c.  42;  supra,  tit.  Ll- 

Scott,  789.  MITATION. 

(m)  Peake's  Ev.  289;  where  it  is  also  {g)  1   T-  R.  270.    The  surrender  of  a 

observed,  that  where  the  creditor  requires  mortgage  term  is  not  to  be  presumed  in 

a   remittance   by   the   post,   the  sending  less  than  twenty  years.     Doe  v.  Calvert, 

bank  notes  uncut  would  not  discharge  the  5  Taunt.  170. 

debtor,  since  the  more  usual  and  prudent  (A)  Ibid.    Colsell  v.Budd,!  Camp.  27  ; 

course  is  to  send  them  by  halves.  3  P.  Wms.  287.     Rex  v.  Stephens,  1  Burr. 

{x)  Sjipra,  443,  note  {d).  434 ;  3  Burr.  1936.    Forbes  v.  Wale,  1  Bl. 

(y)    Gibbon    v.    Featkerstonhaugh,    1  532.     Where  the  drawers  of  bills  accepted 

Starkie's  C.  225.  by  the  defendant  (who  when  due  had  ])aid 

(z)  Egg  V.  Burnett,  3  Esp.  C.  196.  the  drawers   not  being   the  holders,   but 

(«)    Welsh   V.  Seaborn,  1  Starkie's  C.  neglected  to  have  them  delivered  up),  had 

474;  and  see  Aubert  v.  Welsh,  4  Taunt.  paid  large  sums  to   the    plaintiffs,   tlieir 

293.  bankers,  the  then  holders,  and  they  had 

(6)  Breton  v.  Cope,  Peake's  C.  30.  not  only  entered  the  bills  to  their  debit, 

(c)  Supra,  tit.  Limitation.  but  had  treated  them  as  paid ;  held,  that 
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statute,  was  no  legal  bar,  but  merely  afforded  a  presumption  in  fact  for 
the  jury  (i). 

The  effect  of  an  indorsement  on  a  bond,  of  the  receipt  of  interest,  within 
twenty  years,  has  already  been  considered  {k). 

In  the  usual  course  of  business,  a  security,  where  the  money  is  paid,  is 
either  delivered  up  to  the  debtor  or  destroyed ;  and  therefore,  where  the 
fact  of  payment  is  otherwise  doubtful,  the  possession  of  the  entire  instru- 
ment by  the  creditor  affords  a  presumption  that  it  is  still  unsatisfied  (/). 

A  receipt  for  rent  due  at  one  time  affords  a  presumption  that  the  rent 
due  at  an  earlier  date  has  been  paid. 

Payment  may  also  be  presumed  from  the  habit  and  course  of  dealing 
between  the  parties ;  as  where  the  practice  has  been  to  pay  wages,  or  for 
goods  supplied,  weekly,  and  a  demand  is  made  at  a  distant  time  (/«). 

2dly.  Where  the  payment  is  capable  of  different  applications,  proof  is 
oti)aymeut.  frequently  necessary  to  show  the  application  of  the  payment  to  a  particular 
debt.  The  usual  rule  of  law  is,  that  the  party  who  pays  money  has  the 
power  to  apply  it  as  he  chooses,  but  that  if  he  does  not  apply  it,  the  party 
who  received  it  may  make  the  application  (n).     For  these  purposes,  evi- 


Application 


by  the  course  of  their  own  accounts  they 
were  precluded  from  saying  the  bills  had 
not  been  satisfied.  Fkld  v.  Carr,  5  Biiig. 
13;  and  2  M.  &  P.  46. 

(i)  Ibid.. 

(k)  Supra,  tit.  Bond.    See  also  tit.  Re- 
lease.      Wnshington   v.  Bryiner,  Ibid, 
and  Peake's  Ev.  Append.  Ixxiii.  Moreland 
V.  Bennett,  Str.  652.     See  Searle  v.  Lord 
Barrington,  Str.  825 ;  Vol.  I.  306.     Such 
indorsements  have  been  held  to  be  inad- 
missible, unless  proved  to  have  been  made 
at  a  time  when  it  was  agauist  the  interest 
of  the  party  to  make  them.    Rose  v.  Bry- 
ant, 2  Camp.  321 ;  and  see  9  Geo.  4,  c.  14, 
s.  1 ;  and  even  then  the  admissibility  of 
such  evidence  is  very  que^^tionable  in  prin- 
ciple.   But  in  the  case  of  Purr  v.  Cotchett, 
Dom.  P.  May  6,  1824,  it  was  held,  that 
where  the  indorsee  of  a  promissory  note 
had  made  indorsements  of  the  half-yearly 
payments  of  interest,  from   the   time   of 
making  the  note  until   his  death,  which 
happened  within  six  years  of  the  date  of 
the  note,  like  indorsements  by  his  executor, 
who  died  before  the  commencement  of  the 
action,  were  admissible  in  evidence  in  an- 
swer to  the  statute,  although  there  was  no 
extrinsic  evidence  to  show  the  time  when 
the  indorsements  were  made,  and  although 
more  than  six  years  had  elapsed  between 
tlie  death  of  the  maker  and  of  the  executor. 
It  is  observable,  that  in  this  case,  as  well 
as  that  of  Searle  v.  Lord  Barrington,  the 
party  who  made  the  entry  was   dead  at 
the  time  of  the  trial.     In  the  late  case  of 
Glendow  v.  Ath'tns,  in  the  Exchequer,  proof 
having  been  given,  in  an  action  on  a  bond, 
of  payment  of  interest  to  a  third  person, 
an  indorsement  on  the  bond  by  the  obligor, 
stating  that  the  bond  was  to  secure  trust- 
money  for  that  third  person,  was  held  ad- 
missible, there  being  a  memorandum  of  the 
trust  on  the  bond  of  even  date  with  the 
bond,  and  attested  by  one  of  thu  two  wit- 


nesses to  the  bond.  Such  evidence  is  now 
excluded  by  the  express  enactment  of  the 
Stat.  9  Geo.  4,  c.  14,  s.  1. 

(/)  Brenibridge  v.  Osborn,  1  Starkie's 
C.  374. 

(m)  Lucas  v.  NovosUienski,  1  Esp.  C. 
196.  Evans  v.  Birch,  3  Camp.  10.  The 
action  was  for  the  proceeds  of  milk  daily 
sold  to  customers  by  the  defendant  as  agent 
to  the  plaintiff;  and  evidence  was  given 
that  the  course  of  dealing  was  for  the  de- 
fendant to  pay  to  the  plaintiff  every  day  the 
money  which  she  had  received,  without  any 
written  voucher  passing;  and  upon  this 
evidence  Lord  Ellenborough  held,  that  it 
was  to  be  presumed  that  the  defendant  had 
in  fact  accounted,  and  that  the  onus  of 
provine  the  contrarv  lay  on  the  plaintiff. 

(«)  Goddard  v.  Cox,  2  Str.  1194.  Plo- 
mer  v.  Long,  1  Starkie's  C.  153.  Marry- 
atts  V.  White,  2  Starkie's  C.  101.  Mat- 
thews V.  Wehvyn,  4  Ves.  118;  Cro.  Eliz. 
68.  Peters  v.  Anderson,  5  Taunt.  596. 
Hall  V.  Wood,  14  East,  243,  n.  Kirby  v. 
Buke  of  Marlborough,  2  M.  &  S.  18.  Bo- 
sanquet  v.  Wray,  6  Taunt.  597.  Boden- 
ham  V.  Purchas,  2  B.  &  A.  39.  Smith  v. 
Wigley,  3  M.  k.  S.  174.  The  party  who 
pays  the  money  ought  to  appropriate  it  at 
the  time  of  payment;  per  Bayley,  J.,  in 
Mayficld  v.  Wadsley,  3  B.  &  C.  363.  But 
a  creditor  is  not  bound  to  make  an  imme- 
diate application.  Shnson  v.  Ingham,  2 
B.  &  C.  65.  And  he  is  not  bound  by  an 
entry  in  his  book  which  he  has  not  com- 
municated, lb.;  and  see  Cox  v.  Troy, 
5  B.  &  A.  474.  And  therefore  a  mere 
transfer  in  the  books  of  a  London  banker 
to  the  credit  of  an  old  firm  in  the  coun- 
try, one  of  whose  members  is  lately  de- 
ceased, is  not  such  an  appropriation  of 
subsequent  receipts  as  to  discharge  the 
condition  of  a  bond  for  the  payment  of 
all  monies  advanced  to  the  late  firm. 
Siinson  v.  Ingham,  3  J3.  &  C.   65.    A., 
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dence  is  admissible  of  what  passed  at  the  time  of  payment,  or  of  letters   Application 
enclosing  bills  or  money,  and  directing  their  application.  °*  payment. 

In  some  instances,  the  law  applies  the  payment,  or  the  intention  of  the 
party  paying  the  money  is  inferred  from  the  circumstances  of  the  particular 
case  •  as  where  a  trader  owes  100/.,  and  after  he  has  ceased  to  trade  incurs 
a  further  debt,  and  then  pays  money  on  account,  it  will  be  set  against  the 
old  debt  (o). 

A  bond  reciting  that  A.  and  B.  were  partners  is  conditioned  for  the  pay- 
ment of  advances  to  them  ;  this  extends  only  to  advances  to  the  co-partner- 
ship ;  and  remittances  made  subsequently  to  the  death  of  one  are,  in  the 
absence  of  any  specific  appropriation,  to  be  applied  in  liquidation  of  the  old 
balance  (j>).  Where  one  of  several  partners  who  are  in  debt  dies,  the  sur- 
vivors continuing  their  dealings  with  a  particular  creditor,  who  joins  the 
transactions  of  the  old  and  new  firm  in  one  entire  account,  payments  made 
from  time  to  time  by  the  survivors  are  to  be  applied  to  the  old  debts  (q). 
So  i)ayments  by  a  debtor  from  time  to  time  to  surviving  partners  upon  a 
general  account,  including  the  whole  debt,  are  to  be  applied,  in  the  first 
place,  to  the  old  debt  (r).  In  case  of  a  continuing  account,  such  as  a  banker's 
cash  account,  the  ordinary  approi)riation  is  according  to  the  order  of 
time  (s). 


a  solicitor,  receives  from  a  client  a  sum 
to  be  paid  into  Court  on  the  client's  ac- 
count; ^.pays  the  amount  in  a  country 
bill  into  his  bankers  without  any  notice, 
bcin';  then  inilct)te(l  to  them  in  the  sum  of 
4.J0 /.,  for  whieli  tiiey  held  securities,  and 
as  to  which  they  ke])t  an  account  distinct 
from  the  general  account;  ^.  dies ;  the 
bankers,  after  notice  from  the  client,  still 
keep  the  accounts  sejiarate,  but  ultinuitely 
deducting  the  450  /.  from  the  proceeds  of 
tlie  bill,  pay  the  balance  to  ^.'s  execu- 
trix ;  it  was  held,  that  as  there  was  no 
agreement  to  keep  the  account  separate, 
and  the  bankers  had  no  notice  till  after 
the  amount  was  received  of  the  purpose 
to  which  it  was  intended  to  be  applied, 
the  client  was  not  entitled  to  recover  the 
proceeds  of  the  bill.  Griyg  v.  Cocks,  4  Sim. 
438.  Several  parties  joined  as  sureties 
with  the  principal  in  a  note  to  his  bankers, 
who  carried  it  to  the  account  in  his  pass- 
book, and  charged  him  with  interest  on  it 
yearly  ;  upon  a  change  of  partners  in  the 
banking  firm,  and  a  balance  struck  be- 
tween the  old  and  new  firms,  it  was  held 
that  the  defendants  appearing  on  the  face 
of  the  note  to  be  principals,  and  not  having 
confined  their  liability  to  the  then  existing 
firm,  that  it  continued,  and  tliat  the  action 
was  properly  brought  in  the  names  of  the 
l)artners  to  whom  it  was  given  ;  and  that 
being  made  payalde  on  demand,  there  was 
no  obligation  in  the  bankers  to  appropriate 
any  balance  of  the  principal  to  the  dis- 
charge of  that  note  ;  and  that  there  having 
been  no  appropriation  by  the  debtor,  the 
debt  could  not  be  considered  as  discharged. 
Pease  v.  Hirst,  10  B.  &  C.  122.  In  as- 
sumpsit for  money  had  and  received  to  the 
use  of  the  plaintiffs,  as  assignees  of  ^1.  §• 
Co.,  being  the  proceeds  of  a  bill  remitted 


by  ^ .  §•  Co.  to  the  defendants,  with  orders 
to  get  it  discounted,  and  apply  the  proceeds 
in  a  specific  way,  but  liefore  tliey  became 
due  A.  J)'  Co.  became  bankrupt,  and  re- 
quired to  have  the  bill  returned,  it  not 
having  been  discounted,  but  the  defendants 
received  the  amount  when  due  ;  held,  that 
the  assignees  were  entitled  to  recover^  and 
that  the  defendants  could  notset-ofFa  debt 
due  to  them  from  the  bankrupt.  Buchannn 
V.  Findlay,  9  13.  &  C.  731);  and  see  Key 
V.  Flint,  8  Taunt.  21. 

(o)  Meygott  v.  Mills,  Ld.  Raym.  28G ; 
Comb.  403;  Supra,  tit.  Bankuuptcy. 
Dnwe  v.  Hohlsicarth,  Peake's  C  C4. 

(;;)  Siiuson  v.  Cooke,  1  Bing.  452. 

(<7)  Per  Bayley,  J.,  Si/nson  v.  Ingham, 
2   B.  &  C.  72 ;   and  see  Clayton's  Case, 

1  Merivale,  572.  Brook  v.  FInderby,  2 
B.  &:B.  71. 

(r)  Bodenham  v.Purchas,  2  B.&  A.  39. 
Secus,  wliere  the  old  debt  is  not  brought 
into  the  new  account.    Simson  v.  Ingham, 

2  B.  &  C.  G5.  And  where  there  are  dis- 
tinct demands  by  the  whole  firm,  and  by  a 
partner,  if  the  money  paid  be  th(!  money  of 
the  partners,  the  creditor  cannot  apply  the 
payment  to  the  debt  of  the  individual  part- 
ner.   Thoinpsoti  V.  Brown,  M.  &  M.  40. 

(«)  Where  a  continuing  account  is  treat- 
ed as  one  entire  account  by  all  parties,  the 
rule  of  appropriatian  does  not  apply.  In 
the  case  of  a  banking  account,  there  is  not 
room  for  any  other  appropriation  than  that 
which  arises  from  the  order  in  which  the 
receipts  and  payments  take  place  and  are 
carried  to  account ;  presumably,  it  is  the 
first  sum  paid  in  that  is  first  drawn  out ; 
it  is  the  first  item  on  the  debit  side  of  the 
account  whicli  is  discharged  or  reduced  by 
the  first  item  on  the  credit  side.  The  ap- 
propriation is  made   by  the  very  act   of 
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Application  Where  an  old  debt  is  due,  and  new  debts  are  contracted,  and  payments 
ol  payment,  ^re  made  from  time  to  time,  agreeing  in  amount  with  the  new  debts,  a  very- 
strong  inference  arises  that  the  payments  were  made  in  respect  of  the  new 
debts  (f),  especially  in  favour  of  a  surety  for  the  new  debts  (z<). 

Where  a  creditor  has  a  legal  claim  on  bills  of  exchange,  and  also  an 
equitable  claim  on  a  mortgage  assigned  by  a  third  person,  and  a  payment 
is  made  by  the  debtor  generally,  without  prejudice  to  his  claim  on  any 
securities,  it  is  to  be  presumed  that  the  payment  is  in  discharge  of  the  legal 
debt  {x). 

Where  a  secret  partner  had  retired  from  the  firm,  and  bills  given  in  pay- 
ment for  goods  previously  supplied  to  the  firm  were  dishonoured,  and  new 
bills  were  given  by  the  jjartners  who  continued  in  the  firm,  on  the  disho- 
noured bills  being  delivered  up;  it  was  held  that  these  were  to  be  considered 
as  applicable  to  the  old  debts,  and  not  to  new  debts  contracted  since  the 
dissolution  (y). 

Where  a  party  placed  in  the  hands  of  his  banker  the  note  of  a  third 
person,  informing  the  banker  that  it  was  made  for  his  accommodation,  and 
afterwards  paid  in  money  generally,  after  which  new  credit  was  given  by 
the  banker,  it  was  held  that  the  banker  could  not  recover  from  the  maker 
more  than  the  balance  due  on  the  note,  after  deducting  the  amount  so 
paid  in  (z). 

Where  money  is  due  from  a  debtor  as  executor,  and  other  money  is  due 
on  his  own  private  account,  and  he  makes  a  payment  generally,  it  must  be 
applied  to  the  latter  debt  (a). 

Where  a  broker  sold  goods  o{  A.  and  also  goods  of  B.  to  C,  and  the  latter 
made  a  payment  generally  on  account,  insufficient  to  discharge  both  debts, 
and  then  became  insolvent,  it  was  held  that  the  money  so  received  was  to 
be  applied  in  proportion  to  the  debts  {b). 

Where  a  creditor  has  several  demands,  some  of  which  cannot  be  enforced 

setting  the  two  items  against  each  other ;  by  the  principal  were  intended  to  be  made 

upon  that  principle  all  accounts  are  settled,  in  discharge  of  the  particular  deht.     Plo- 

and  particularly  cash  accounts.    Clayton's  mer  v.  Long,  1  Starkie's  C.  153;  and  see 

Case,  1  Merivale,  572.     In  general,  where  Kirhy  v.  Duhe  of  Marlborough,  2  M.  & 

payments  are  made  upon  one  entire  ac-  S.    IB;   and   Williams  v.   RawUnson,   3 

count,  they  are  considered  as  payments  in  Bing.  71. 

discharge  of  the  earlier  items.  Per  Bayley,  (j.)  Birch  v.  Tebhutt,  2  Starkie's  C.  74. 
J.  in  Bodenham  v  Purchas,  2  B  &  A.  46.  .  .  Neicmarch  v.  Clay,  14  East,  239. 
A  general  payment  IS  applicable  to  a  prior  ^^'  ,  ^ 
le-al  demand,  not  to  a  subsequent  equit-  (^)  Per  Lord  Kenyon,  Hammersley  v. 
able  one.  Goddard  v.  Hodges,  1  C.  &  M.  Knmolys,  2  Esp.  C.  66o. 
33.  Where  a  bond  was  given  to  secure  {a)  Goddard  v.  Cox,  2  Str.  1194.  But 
advances  to  be  made  by  partners,  and  one  see  Steindale  v.  HanMnson,  1  Simons,  393, 
partner  died,  the  account  was  continued,  where  it  was  held,  that  where  B.  was  in- 
and  tlie  two  accounts  were  blended  toge-  debted  to  the  plaintiff  on  a  balance  of 
ther,  subsequent  payments  being  applied  account  for  goods,  and  B.'s  widow  conti- 
generally  in  reduction  of  the  whole  balance;  nued  his  trade  after  his  decease,  and  con- 
it  was  held  that  the  subsequent  payments  tinned  to  receive  goods  and  make  pay- 
must  be  considered  as  payments  in  dis-  ments,  and  she  was  charged  by  the  cre- 
charge  of  the  former  balance.  Bodenham  ditor  with  the  debt,  B.'s  debt  was  dis- 
V.  Purchas,  2  B.  &  A.  39  ;  and  see  Wil-  charged  by  tlie  payments,  and  that  the 
Hams  V.  RaioUnson,  3  Bing.  76.  ultimate    balance    could    not    be   proved 

{t)  Marryatts  v.  White,  2  Starkie's  C.  against  B.'s  estate.     It  appeared  that  the 

101.  plaintiff  had  adopted  the  administratrix  as 

(m)  Ibid,  per  Lord  Ellenborough.     But  his  debtor,  by  making  her  debtor  to  the 

it  seems  that  the  law  will  not  apply  a  pay-  balance,  and  that  accounts  had  been  ren- 

ment  in  favour  of  a  surety,  unless  there  be  dered  to  her  in  which  she  was  so  debited, 

some  circumstances  to  show  that  payments  (6)  Favenc  v.  Bennett,  11  East,  36. 
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because  they  are  illegal,  and  money  be  paid  generally,  it  will  be  applied  to   Application 
the  legal  demand  (c).  of  payment. 

A  transfer  of  funds  into  the  names  of  trustees,  with  an  illegal  intent  to 
evade  the  legacy  duty,  without  any  communication  made  to  such  trustees, 
is  not  a  binding  appropriation  (J). 

In  the  case  of  mortgages,  bonds,  and  other  instruments,  by  which  the    Solvit  ad 
party  engages  to  pay  money  within  a  certain  time,  proof  of  payment  on  the   diem, 
last  moment  of  the  day  will  satisfy  the  allegation  on  issue  taken  on  the  plea 
of  solvit  ad  diem  {e). 

What  will  amount  to  payment  under  the  circumstances  of  the  particular 
case  is  a  question  of  law  (f). 


(c)  Blbbans  v.  Crickett,  1  B.  &  P.  2G4, 
Wright  V.  Lairig,  3  B.  &  C.  IGG.  But 
wliere  one  of  the  demands  is  for  spirituous 
liquors,  supplied  in  f|uantities  not  amount- 
ing to  20s.  at  a  time,  tlie  receiver  of  t)ie 
money  may  apply  it  to  that  demand ;  the 
Stat.  24  G.  2,  c.  40,  operating  merely  to 
prevent  the  seller  from  maintaining  the 
action.  Cruiclish(inhs\.Rose,\  Mo.  &  R. 
100.  lie  may  so  apply  it,  although  his 
particulars  claim  the  whole  demand,  and  lie 
may  make  the  appropriation  at  any  time 
before  trial.  Philpott  v.  Jones,  2  Ad.  & 
Ell.  41  ;  4  N.  &  M.  14;  and  see  Cruick- 
sJuniks  V.  Bosc,  1  Mo.  &c  R.  100. 

(d)  A  party  had  directed  his  bankers  to 
transfer  certain  funds  to  the  accounts  of 
certain  jiersons,  as  trustees  for  his  wife  and 
others,  for  his  son,  with  a  view  to  evade 
the  legacy  duty,  and  the  bankers  accord- 
ingly did  so,  and  placed  the  dividends  ac- 
cruing thereon  to  such  accounts  respec- 
tively ;  but  such  transfers  were  never 
communicated  to  the  persons  so  named 
trustees,  and  the  party  had  evinced  an 
opinion  that  he  had  still  a  control  over  the 
funds;  held,  that  they  were  not  binding 
appropriations,  being  made  with  a  fraudu- 
lent intent ;  and  it  being  clear  that  the 
entire  control  had  not  been  parted  with, 
the  funds  were  therefore  on  his  death  to  be 
accounted  for  as  part  of  his  personal  estate. 
(idjtkell  V.  Gaxkell,  3  Y.  &  J.  502 ;  and  see 
Wharton  v.  Walker,  4  B.  &  C.  163.  See 
further,  tit.  Appropriation,  supra. 

(c)  Per  Lord  Kenyon,  in  Lej'th/  v.  Mills, 
4  T.  R.  173,  citing  Hudson  v.  Barton,  1 
Roll.  R.  189.  Cabell  v.  Vaughan,  1  Saund. 
287;  Moor,  122,  pi.  166;  Salk.  578. 

{f)  Payment  in  notes  which  turn  out  to 
be  worthless  is  no  payment  in  law.  Owen- 
son  V.  Morse,  7  T.  R.  64.  Brown  \.Kew- 
ley,  2  B.  &  P.  518.  Tapley  v.  Martens, 
8  T,  R.  451 .  Bodenham  v.  Purchas,  2  B. 
&  A.  39.  The  giving  a  note  of  hand  does 
not  operate  to  alter  the  debt  till  pay- 
ment; and  therefore,  although  A.  gave  a 
note  for  rent  in  arrear  to  B.,  and  took  a 
receipt  for  it,  it  was  held  that  B.  might  still 
distrain  for  the  rent.  Harris  v.  Shlpway, 
B.  N.  P.  1 82.  Secus,  if  .1 .  endorse  a  bill  or 
note  to  B  in  payment  of  a  debt,  and  B. 
neglect  to  demand  pavuicnt  from  the  drawer 
in  time,    i:wvr  v.  Clifton,  B.  N.  P.  182; 


Andr.  190.  Where  the  agreement  was  for 
the  sale  of  goods  for  ready  money, and  pay- 
ment was  made  to  the  vendor's  brother  in  a 
bill  of  exchange,  accepted  by  the  vendor, 
which  when  due  had  been  dishonoured, 
and  the  bill,  though  objected  to  in  the  first 
instance,  was  taken  and  not  returned,  it 
was  held,  in  the  absence  of  fraud,  to  be  a 
good  payment  as  against  the  assignee  of 
the  vendor.  Mayer  v.  JVias,  1  Bing.  31 1 ; 
infra,  tit.  Set-off.  The  taking  of  credit 
may  be  efjui vaknt  to  payment.  A .  receives 
country  bank  notes  in  payment  from  B., 
and  by  an  agreement  between  B.  and  the 
country  bank  A.  has  credit  for  the  amount; 
it  is  equivalent  to  a  payment  by  the  bank. 
Gillard  v.  Wuie,  5  B.  &  C.  134.  Or  it 
may  be  by  a  transfer  of  a  debt.  If  ^1.  be 
indebted  to  B.,  and  B.  to  C.  in  the  same 
amount,  and  by  agreement  C.  takes  A.  for 
his  debtor,  this  constitutes  a  loan  from  C. 
to  A.  and  operates  as  a  payment  by  B.  to 
C  See  Wade  v.  Wllso7i,  1  East,  195. 
Surtees  v.  Hubbard,  4  Esp.  C.  203.  The 
observations  of  Holroyd,  J.  in  Bodenham 
V.  Purchas,  2  B.  &  A.  47.  Browning  v. 
Stollard,  5  Taunt.  450.  Cecil  v.  Harris, 
Cro.  Eliz.  140 ;  supra.  Secus,  where  no 
new  person  agrees  to  become  a  debtor.  A., 
B.  and  C.  being  partners,  A .  retires  from 
the  firm  ;  a  transfer  of  a  debt  from  A.,  B. 
and  C.  to  I),  from  the  old  to  the  new  firm, 
with  the  assent  of  1).,  does  not  discharge 
A.  David  v.  Ellice,  5  B.  &  C.  196;  and 
see  Lodge  v.  JJicas,  3  B.  &  A.  61 1 .  New- 
march  V.  Clay,  14  East,  239.  Where  the 
defendants  gave  orders  to  their  bankers  to 
place  a  sum  to  the  credit  of  the  plaintiffs, 
so  as  to  make  the  same  as  a  bill  of  one 
month,  and  the  bankers  assented,  but 
treated  it  as  a  payment  to  be  made  at  a 
future  day,  and  gave  notice  to  the  defen- 
dants accordingly,  and  became  l)ankrupt9 
before  the  daj-,  it  was  held  to  be  no  pay- 
ment. Pedder  v.  Watt,  2  Ch.  C.  T.  M. 
619.  An  execution  against  the  person  of 
the  debtor  operates  as  a  legal  satisfaction 
of  the  debt.  Cohen  v.  Cunningham,  8 
T.  R.  123.  Burnuhtfs  Case,  Str.  653. 
Goddard  v.  Vanderheyden,  3  Wils.  262. 
Payment  to  the  obligee  of  a  bond,  after 
notice  of  assignment,  is  not  sufficient  to 
discharge  the  obligor  (in  equity).  Bald- 
win V.  Billingsley,  2  Vern.  539.  Ashcomb's 
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Payment  of 
money  into 
court. 


Effect  of. 


The  payment  of  money  into  court  was  formerly  proved  by  the  production 
of  the  rule  for  paying  it  into  court  (^).  It  was  proved  either  by  the  plain- 
tiff or  the  defendant. 

But  now  by  the  rule  of  Hil.  T.,  4  W.  4,  such  payment  must  in  all  cases 
be  pleaded.  The  effect  of  paying  money  into  court  by  way  of  admission 
seems  to  remain  as  it  was  before. 

The  effect  of  paying  money  into  court,  upon  a  special  count,  or  generally 
when  the  declaration  contains  a  special  count,  is  an  admission  of  the  right 
to  recover  on  that  count,  which  supersedes  the  necessity  of  the  usual  proof 
of  the  making  of  the  contract  (/t). 


Case,  1  Ch.  Ca.  232.  An  order  by  a 
creditor  on  his  debtor  to  pay  the  amount 
to  a  third  person,  after  being  assented  to 
by  the  debtor,  is  not  revocable.  Hodgson 
V.  Anderson,  3  B.  &  C.  842.     If  A.  owe 

B.  100  Z.,  and  B.  owe  the  same  sum  to  C, 
and  the  three  meet,  and  it  is  ajjreed  tliat 
A.  shall  pay  C.  the  lOOZ.,  jB.'s  debt  is 
extinguished,  and  C.  may  recover  from  A. 
Per  Buller,  J.  in  Tatlock  v.  Harris,  3  T. 
R.  174;  and  per  Bay  ley,  J.,  3  B.&C.855. 
So  if  -4.  engage  to  pay  C.  the  amount  due 
to  B.  when  ascertained.  Crau'foot  v. 
Gurney,  9  Bing.  372.  And  C.  may  re- 
cover from  A.  notwithstanding  the  inter- 
mediate bankruptcy  of  B.  lb. ;  and  see 
above,  79,  80.  Payment  of  one  entire  rent 
to  the  clerk  of  seven  trustees  of  a  charity, 
coming  to  their  title  at  different  times, 
is  ftrimd  facie  evidence  of  a  joint  title. 
Doe  V.  Grant,  12  East,  221.  In  general, 
money  voluntarily  paid  under  a  knowledge 
of  the  facts  cannot  be  recovered.  Supra, 
tit.  Assumpsit.  Goicer  v.  Popkin,  2 
Starkie's  C.  85;  1  B.  &  A.  571.  To  a 
rector  in  lieu  of  tithes,  when  exempt  from 
rate.     R.  v.  Boldero,  4  B.  &  C.  4(i7. 

{g)  Israel  v.  Benjamin,  3  Camp.  40 ; 
Tidd's  Pr.  G45,  7th  edit. 

(/<)  4  T.  R.  579.  Cox  v.  Parry,  1  T. 
R.  464.  Elliott  V.  Culloic,  2  Salk.  597. 
Guillod  V.  Nocke,  1  Esp.  C.  347.  Wat- 
kins  V.  Toivers,  2  T.  R.  275;  and  see 
Cox  V.  Brain,  3  Taunt.  95.  Payment  of 
money  into  court  admits  everj'tliing  which 
the  plaintiff  must  have  proved  to  recover 
it.  P.  C,  1  B.  &  C.  4.  And  such  admis- 
sion is  conclusive,  1  C.  M.  &  R.  207; 
which  a  payment  before  action  brought  is 
not,  lb. ;  to  show  that  the  plaintiff  has  a 
legal  demand  to  the  extent  of  the  money 
brought  in.  Blackburn  v.  Schoole,  2 
Camp.  341.  It  admits  the  right  to  sue  in 
the  particular  capacity  ( Tw^on  v.  Batting, 
3  Esp.  C.  192),  and  supersedes  the  usual 
proofs  in  the  case  of  a  bill  of  exchange. 
Gutteridge  v.  Smith,  2  H.  Bl.  374.  Jen- 
kins V.  Tucker,  1  H.  B.  90.  Bennett  v. 
Francis,  2  B.  &  P.  550 ;  2  Camp.  357 ; 
Peake's  C.  14.     Dyer  v.  Ashtoji,  3  B.  & 

C.  3;  2  D.  R.  19.  It  admits  the  suf- 
ficiency of  the  stamp.  Israel  v.  Ben- 
jamin, 3  Camp.  40.  It  conclusively  ad- 
mits the  character  in  which  the  plaintiff 
sues.      Lipscombe  v.  Holmes,  2  Camp. 


441.  As  also  that  in  which  the  defendant 
is  sued.  Lucy  v.  Walrond,  3  Bing.  N.  C. 
841.  It  excludes  (where  the  work  was 
done  under  one  contract)  the  defendant 
from  objecting  to  the  non-joinder  of  a  co- 
plaintiff.  Walker  v.  Rau'son,  1  Mo.  &  R. 
250.  If  all  the  defendants  pay  money  into 
court,  there  being  but  one  contract  in  fact, 
they  are  excluded  from  the  defence  that 
one  of  them  was  not  a  party.  Ravens- 
croft  v.  Wise,  1  C.  M.  &:  R.  203,  Where 
several  breaches  of  covenant  are  assigned, 
payment  on  a  single  breach  admits  the 
deed.  Randall  v.  Lynch,  2  Camp.  352. 
Payment  into  court  generally,  where  no 
special  contract  is  stated,  admits  no  more- 
than  that  the  sum  paid  in  is  due ;  but 
where  there  is  a  special  contract,  the  pay- 
ment admits  that  contract.  Seaton  v. 
Benedict,  5  Bing.  31 ;  and  2  M.  &  P.  67. 
301.  In  an  action  on  a  security  bearing 
interest ;  the  defendant  pays  into  court  a 
sum  sufficient  to  cover  the  principal,  and 
interest  up  to  the  time  of  the  action  brought 
but  not  up  to  the  time  of  paying  money 
into  court :  the  plaintiff  is  entitled  to  pro- 
ceed in  the  action,  and  may  recover 
damages  for  the  remaining  interest.  Kidd 
v.  Walker,  2  B.  &  Ad."705.  A  sum  of 
4  Z.  is  paid  into  court  on  the  account 
stated ;  the  plaintiff  cannot  recover  a 
larger  sum  by  showing  that  on  an  apjilica- 
tion  to  the  defendant  he  admitted  that 
something  was  due,  insisting  however  on 
a  cross-demand,  with  proof  that  a  larger 
sum  in  fact  was  due;  for  the  account 
stated  is  applicable  to  but  one  accounting. 
Kennedy  v.  Withers,  3  B.  i&  Ad.  767. 
Payment  of  money  into  court  admits  the 
contract  and  breach  of  it  as  alleged,  but 
asserts  that  no  more  Avas  due  than  the 
sum  paid  in.  Per  Bayley,  B.,  Lechmere 
v.  Flecker  3  Tyr.  455.  On  a  general  ac- 
count, where  it  appears  that  tliere  is  one 
entire  contract  between  the  parties,  the 
payment  of  money  on  the  general  count 
admits  the  contract.  Mayei-  v.  Smith,  4 
B.  &  Ad.  673.  ^ecM*  if  there  be  no  entire 
contract.  Where  money  had  been  paid 
into  court  on  a  general  indebitatiis  count, 
Parke,  B.  held  that  the  plaintiffs,  to  re- 
cover a  further  sum  on  a  further  cause  of 
action,  were  bound  to  prove  the  partnership 
of  the  plaintiffs.  Paley  ^*  others  v. 
Barker,  York  Lent  Assizes,  1835.    The 
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Thus  a  general  payment  admits  the  policy  of  insurance,  alleged  in  a  special   Payment  of 
count,  and  precludes  the  defendant  from  proving  by  evidence  that  the  policy   ™o"^y  ^"to 
has  been  vacated  by  a  material  alteration  (i).    And  in  an  action  by  a  farmer 
of  tithes  under  the  statute,  the  payment  admits  the  title,  and  reduces  the 
question  to  the  quantum  of  damages  (A). 

It  has  even  been  held  that  the  admission  by  paying  money  into  court  will 
support  the  contract  stated  upon  the  declaration,  although  it  appear  upon 
the  evidence,  that  if  the  admission  had  not  been  made  the  plaintiff  must 
have  been  nonsuited  (Z) ;  as  where  in  an  action  of  assumpsit  for  negligence 
in  the  carriage  of  goods,  it  appeared  that  according  to  the  terms  of  the 
contract  actually  made,  the  plaintiff  was  not  entitled  to  recover  at  all(/H). 

And  such  payment   amounts    to  an  admission    of  a  contract  for  goods    Admission, 
sold  and  delivered,  with  respect  to  goods  of  the  plaintiff  tortiously  con-  ^y  P'lyJ'io 
verted  by  the  defendant  to  his  own  use  («)•  court^ 

Although  in  the  case  of  a  special  contract,  the  pajinent  admits  the  con- 
tract, yet  in  the  case  of  indebitatus  assumpsit,  where  the  demand  is  made  up 
of  several  distinct  items,  the  payment  admits  no  more  than  that  the  sum 
paid  in  is  due  (o).  And  it  seems  that  tlie  liability  as  to  the  rest  maybe  dis- 
turbed under  this  plea,  although  non  assumpsit  be  not  pleaded  (p). 

But  in  an  action  against  a  justice  of  the  peace  for  an  action  done  in  his 
official  capacity,  the  bringing  money  into  court  by  virtue  of  a  statute,  does 
not,  it  is  said,  admit  the  right  of  action  {q). 

In  an  action  against  an  infant  for  work  and  labour  done  for  him,  the  pay- 
ment of  money  into  court  does  not  exclude  infancy  as  a  defence,  for  to  that 
amount  he  may  have  been  liable  for  necessaries  (r). 


payment  of  money  into  court,  in  an  action 
for  use  and  occupation,  precludes  the  de- 
fendant from  questioning  the  plaintifTs 
title  or  alleging  the  non-joinder  of  another 
as  co-plaintiff.  Dolby  v.  lies,  3  P.  &  D. 
287.  In  an  action  on  a  guarantee,  the  plea 
admits  an  agreement  signed  according 
to  the  Statute  of  Frauds.  Middletoti 
V.  Brewer,  Peake's,  C.  lo.  The  plea 
admits  the  right  to  sue  in  the  court  in 
which  the  action  was  brought.  Miller  v. 
Willianis,  5  Esp.  C.  19.  The  perform- 
ance of  conditions  precedent.  Harrison  v. 
Douglas,  3  Ad.  &  Ell.  39G.  The  declara- 
tion stating  a  contract  to  pay  a  specified 
sum  for  particular  articles,  the  payment  of 
part  of  the  money  into  court,  by  admitting 
the  contract,  admits  the  sum  originally  due, 
and  the  question  is  as  to  the  remainder. 
Cox  V.  Brain,  3  Taunt.  95.  Payment 
generally  admits  something  to  be  due  on 
each  count.  Stoveld  v.  Breicer,  2  B.  & 
A.  116.  But  see  Stafford  v.  Clarke,  2 
Bing.  383.     Drake  v.  Leicin,  4  Tyr.  730. 

((■)  Andretvs  v.  Palsgrave,  9  East,  325; 
and  supra,  note  (/*)• 

{k)  Broadhurst  v.  Baldicin,  4  Price, 
58  ;  and  see  Cox  v.  Parry,  1  T.  R.  464. 

(0  Yate  V.  Willan,  2  East,  128.  Pigott 
v.  Dunn,  Ibid.  Where  goods  had  been 
sold  by  sample  at  a  stipulated  price,  and 
the  defendant  in  an  action  of  indebitatus 
assuynpsit  for  goods  sold  and  delivered, 


paid  money  into  court,  it  was  held  at  Nisi 
Prius  that  he  could  not  aftenvards  insist 
upon  the  inferiority  of  the  goods,  and  that 
he  ought  to  have  returned  them.  2  Starkie's 
C.  103;  sed  qu. 

(m)  Yate  v.  Willan,2  East,  128 ;  infra, 
830,  note  (x).  But  in  a  subsequent  case 
the  court  held  that  this  case  could  not  be 
supported  to  the  full  extent,  and  tiiat  the 
defendant  might  still  avail  himself  of  a 
stipulation  by  which  the  amount  of  da- 
mages was  limited.  When  it  appears  that 
there  is  a  material  variance  between  the 
contract  declared  upon,  and  the  real  con- 
tract, the  plaintiff,  it  seems,  cannotrecover; 
for  although  the  defendant  admits  the  con- 
tract stated,  yet  the  plaintiff  must  show 
damages  from  the  breach  of  that  contract, 
wliich  he  cannot  do  where  the  damage  has 
resulted  from  the  breach  of  another  and 
different  contract.  See  Mellish  y.Allnutt, 
2  M.  &S.  106;  i7ifra,mO. 

(7i)  Bennett  \.  Francis,  2  B.  &  P.  550. 
Qu.  whether,  independently  of  this  consi- 
deration, the  plaintiff  might  not  waive  the 
tort,  and  recover  as  for  goods  sold  and 
delivered.     Vide  supra,  83. 

(o)  Meager  v.  Smith,  4  B.  &  Ad.  673. 
Seaton  v.  Benedict,  5  Bing.  32. 

(/j)  Booth  V.  Howard,  5  Dowl.  438. 

{q)  13  East,  202,  3. 

(?•)  Hitchcock  V.  Tyson,  2  Esp.  C.  482 ; 
and  see  Cox  v.  Parry,  infra. 


830  PAYMENT  : 

Admission,  Such  payment  operates  merely  as  evidence  of  the  defendant's  admission 
by  piiyiii;,'  ^f  j],g  contract,  u])on  which  a  jury  may  act ;  and  if  they  do  not  in  a  sjjecial 
court.  verdict  expressly  find  the  contract,  but  merely  the  fact  of  the  payment  of 

money  into  court,  it  seems  that  the  Court  cannot  make  the  inference  (s). 

Where  the  plaintiff  had  misled  the  defendant,  and  induced  him  to  prepare 
to  try  a  question  of  fraud,  the  Court  would  not  permit  him  to  insist  upon 
the  admission  made  by  the  payment  of  money  into  court,  so  as  to  exclude 
the  defendant's  evidence  of  fraud  (i). 

Such  payment  merely  admits  the  contract  and  damages  ^ro  tfmto,aT\i\  the 
jilaintiff  will  be  nonsuited  unless  he  prove  that  a  greater  sum  is  due(?/). 
And  where  a  limitation  has  been  annexed  to  the  real  contract,  the  eftect  of 
which  is,  under  certain  circumstances,  to  preclude  the  plaintiff"  from  reco- 
vering more  than  a  specified  sura,  the  defendant,  although  he  has  paid  money 
into  court  generally,  may  prove  the  limitation,  and  show  that  the  plaintiff" 
is  not  entitled  to  recover  more  than  has  been  paid  into  court. 

In  an  action  against  a  carrier,  on  a  breach  of  an  assumpsit  to  carry  goods 
safelj^,  5Z.  having  been  paid  into  court  generally,  it  was  held  that  it  was 
competent  to  the  defendant  to  prove  notice  to  the  plaintiff"  that  no  more  than 
51.  would  be  accounted  for,  for  any  goods,  unless  entered  as  such,  and  paid 
for  accordingly  (x) ;  for  the  notice  did  not  alter  the  contract  for  safe  carriage, 
but  merely  limited  the  amount  of  damages  for  breach  of  that  contract. 

In  an  action  on  a  valued  policy,  the  payment  of  money  into  court  upon  a 
.  count  which  states  a  total  loss  l)y  capture,  does  not  admit  a  total  loss,  and  the 
plaintiff"  is  bound  to  prove  a  damage  exceeding  the  sum  so  paid  in  (j/).  And 
where  the  declaration  was  for  the  price  of  bark  sold  to  the  defendant,  to  be 
paid  for  at  the  average  price,  as  ascertained  on  a  day  specified,  it  was  held 
that  the  payment  of  money  into  court  did  not  admit  the  average  price  to  be 
as  stated  in  the  declaration  (z). 

Such  payment  into  court  does  not  preclude  the  defendant  from  objecting 
to  the  illegality  of  the  contract,  in  order  to  bar  the  plaintiff" from  recovering 
more  than  has  been  paid  into  court  (a).  Neither  is  the  defendant  precluded 
from  insisting  that  the  loss  complained  of  did  not  result  from  the  breach  of 
the  particular  contract  (6). 

Thus,  where  money  is  paid  into  court  generally,  on  a  declaration  con- 
taining a  special  count  on  a  policy,  the  defendant  may  dispute  his  further 
liability  with  respect  to  goods  which  were  not  loaded  according  to  the  terms 
of  the  policy  (c).     Such  payment  does  not  preclude  the  defendant  from 

(s)  Mellish  v.  Allnutt,  2  M.  &S.  lOG.  in  the  latter  case  of  Clarke  v.  Gray  the 

(0  Midler  \.  Hartshorn,  3  B.  &  P.  55G.  Court  intimated  that  the  former  ease  could 

The  declaration  contained  a  special  count  not  be  supported  to  the  full  extent.     See 

on  a  policy  of  insurance,  and  the  money  also  Cox  v.  Parry,  1  T.  R.  4G4. 

counts,  and  money  had  been  paid  into  court  {y)  Ruclter  v.  Palsgrave.  1  Taunt.  419  • 

generally.  1   Camp.  557.      Payment  of  money  into 

(m)  3  T.  R._^657  ;    2  Salk.  597;   4  T.  R.  Court  in  an  action  on  a  promissory  note 

10;  7T.  R.  3/2;  2  H.  B.  374.    Huckerv.  payable  by  instalments,  is  an  admission 

Palsgrave,  1  Taunt.  419;  hifrn, note  (/).  only  to  the  extent  paid,  and  does  not  ex- 

(x)  Clarke  v.  Gray,  6  East,  564.     In  elude  the  Statute  of  Limitations  as  to  a 

the  previous  case  of  F«^ey.Tri?Zrt«  (2  East,  forther  sum  payable   on  the   same  note 

128),  It  was  held,  that  in  such  an  action,  Reid  v.  Dickens,  5  B.  &  Ad  499 

and  payment  of  money  into  court,  it  was  ^^  stoveld  v.  Breu-in,  2  B  &  A    llfi 

sufficient  for  the  plaintiff  to  produce  the  ^,\  ^j^,  ^verth  v.  Belli  7  Taunt    45u' 

rule  and  proye  the  yalue  of  the  goods,  to  Zechmere  y.  Fletcher,  1  C.  &  M  6->3        ' 

entitle  him  to  recover  to  the  full  amount  ■  c/,  x  v^.  a,  jx.  u_o. 

and  that  the  defendant  could  not  avail  him-  ^"^  ^"^  ^-  Parry,  1  T.  R.  464. 

self  of  a  notice  that  he  would  not  be  re-  (&)  2  M.  &  S.  106. 

sponsible  for  more  than  5/.  unless,  &c.  But  (c)  Mellish  v.  Allnutt,  2  JI.  k.  S.  lOG 
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taking  an  objection  to  the  recovering  beyond  that  sum,  although  if  money   Effect  of 
had  not  been  paid  into  court,  the  olyection  would  have  been  an  answer  to   !"'.>''"». 
the  whole  demand  (d).  court^ 

Where  the  payment  into  court  is  applicable  indifferently  to  several  grounds 
of  claim  alleged  by  the  plaintiff,  the  plaintiff  cannot  apply  the  admission 
resulting  from  the  payment  of  money  into  court  generally,  so  as  to  make  it 
evidence  of  any  one  particular  ground  of  claim. 

The  plaintiff,  on  a  declaration  on  a  jjolicy  on  fish,  free  from  average,  un- 
less general,  or  the  ship  be  stranded,  averred  that  the  ship  was  stranded, 
bulged,  damaged  and  wrecked,  and  it  was  held  that  payment  of  money  into 
court  was  not  evidence  of  a  total  loss,  and  of  a  stranding  ;  for  the  loss,  con- 
sistently with  the  declaration,  might  have  arisen  from  other  means  than  by 
stranding  (e). 

If  money  be  paid  into  court  generally,  and  the  plaintiff  insists  upon  several 
claims,  some  of  which  are  illegal,  and  others  legal,  the  Court  will  apply  the 
payment  to  the  legal  demand  (f).  And  where  money  cannot  be  paid  into 
court  upon  some  of  the  coinits,  the  payment  will  be  applied  to  those  upon 
which  it  might  legally  be  made  (ff). 

If  as  to  part  of  the  demand  tlie  plaintiff  be  entitled  to  recover,  but  not  as 
to  the  rest,  the  payment  will  be  attributed  to  the  former,  and  will  not  entitle 
the  plaintiff  to  recover  in  respect  of  the  latter  demand  (/t).  Such  payment 
does  not  take  a  case  out  of  the  Statute  of  Limitations  («). 

The  rule  of  Trinity  Term,  1  \V.  4,  as  to  annexing  the  particulars  of  the 
plaintiff's  demand  to  the  declaration,  does  not  make  the  payment  of  money 
into  court  to  operate  as  an  admission  of  such  particidars  (/t). 

Where  the  defendant  has  taken  out  a  rule  for  the  payment  of  money  into 
court,  but  has  not  paid  the  taxed  costs  to  the  plaintiff,  and  the  plaintiff  pro- 
ceeds in  the  action  in  order  to  recover  the  costs,  it  is  sufficient  for  him  to 
produce  the  rule  of  court  and  the  master's  allocatur,  and  this  will  entitle 
him  to  a  verdict  for  nominal  damages  (l),  unless  the  defendant  ])rove  that  he 
has  paid  the  costs  under  the  rule,  pursuant  to  the  master's  allocatur.  And 
it  is  not  necessary  to  such  case  for  the  plaintiff  to  prove  a  previous  demand 
of  costs,  where  they  have  been  taxed,  but  the  defendant  has  omitted  to  pay 
them  (in). 

Unless  the  plaintiff  jjroves  his  claim  to  a  larger  sum  than  that  which  has 
been  paid  into  court,  he  is  liable  upon  tlie  production  of  the  rule  to  be  non- 
suited (7i).  But  if  the  plaintiff,  after  taking  the  money  out  of  court,  take  a 
verdict  for  the  whole  sum,  without  deducting  the  sum  paid  into  court,  the 
Court  will  set  it  aside,  although  no  evidence  be  given  of  the  rule  (o).     It  has 

(rf)  Cox  V.  Parry,  1  T.  R.  404;  where  fendants  paid  money  into  court,  which  on 

the  action  was  on  a  policy  which  was  void.  the  evidence  was  sufficient  to  cover  their 

(e)  Everth  v.  Bell,  7  Taunt.  4o0  ;  1  own  occupation,  they  liad  a  verdict  as  to 
Moore,  158.  the  rest.     Nalsh  v.  Tatloch,  2  H.  B.  319. 

(f)  Itibhans\.Crickett,\  B.&P.  264.  (t)  Lomj  v.    GrevUle,   3  B.  &  C.  10. 
The   late   rules    require    illegality   to   be  Reid  v.  Didioiu,  5  B.  &  Ad.  499. 
pleaded;  but  where  such  a  defence  is  open,  {k)  Booth  v.  Howard,  5  Dowl.  438. 
it  seems  that  payment  into  court  will  be  Meager  v.  Smith,  4  B.  &  Ad.  673. 

no  waiver  of  the  incapacity  to  sue.     See  {I)  Horsburgh  v.  Or  me,  K.  B.  Sitt.  in 

Wills  V.  Longrukje,  5  Ad.  &  Ell.  383.  H.  T.  49  Geo.  3,  1  Camp.  6i>8,  in  note. 

(g)  Cotterell  v.  Apsey,  6  Taunt.  322 ;  (m)  Smith  v.  Smith,  2  N.  R.  473.  Smith 
1  Marsh.  581.  v.  Battershy,  7  Price,  674. 

{h)  Where  the  action  was  for  use  and  {n)  By  the  terms  of  the  rule.  See3T.R. 

occupation  by  the  bankrupt,  ami  afterwards  657;    2  Salk.  597  ;   4  T.  R.  10;   7  T.  R. 

by  his  assi^'nees  (the  defendants)  at  their  372  ;  2  H.  B.  374. 
special  instance  and  request,  and  the  de-  (o)  2  Taunt.  267. 
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been  doubted  ■whether  the  production  of  the  rule  by  the  defendant  is  to  be 
considered  as  evidence  given  by  him,  so  as  to  entitle  the  plaintiff's  counsel 
to  a  reply  ;  but  by  a  rule  of  the  Court  of  Common  Pleas,  it  is  not  to  be  so 
considered  (p). 

The  act  of  taking  money  out  of  court,  and  accepting  it  with  costs  in 
satisfaction,  will  not  operate  as  conclusive  evidence  in  a  collateral  action, 
to  show  that  nothing  more  was  due. 

In  an  action  on  the  statute,  for  selling  five  chaldrons  of  coals,  and  de- 
livering them  short  by  sixteen  bushels,  the  plaintiff  proved,  that  in  an  action 
by  the  present  defendant  for  the  price  of  the  five  chaldrons,  the  plaintiff, 
then  defendant,  paid  the  amount  into  court,  minus  the  value  of  the  sixteen 
bushels,  and  that  the  then  plaintitt'  took  the  money  out,  and  had  his  costs ; 
and  this  the  plaintiff  contended  was  conclusive  to  show  the  deficiency.  But 
Lord  Ellenborough  held,  that  as  the  act  of  the  attorney  in  taking  the  money 
was  equivocal,  he  would  admit  evidence  for  the  purpose  of  explaining  the 
intention  (q). 

If  money  has  been  paid  into  court  in  a  case  where  it  could  not  regularly 
be  paid  in,  the  plaintiff  should  move  to  discharge  the  rule  (r). 

Money  which  has  been  paid  into  court  cannot  be  recovered  back,  though 
it  was  paid  wrongfully,  for  it  is  acknowledged  on  the  record  to  be  due(s).  ^ 

Where,  on  a  plea  of  payment,  the  defendant  proved  payment  to  the  plain- 
tiff's attorney,  on  his  account,  lield  that  the  attorney  was  a  competent 
witness  for  the  plaintiff  to  show  that  the  defendant  afterwards  called  upon 
him  and  got  back  the  money  (t). 


PEDIGREE. 

In  proving  A.  to  be  the  heir-at-law  (u)  of  B.,  in  strict  and  formal  detail  (?')> 
it  is  necessary  to  prove,  1st,  their  relationship  through  their  common 
ancestor  (x);  and,  2dly,  negative  proof  is  requisite  tliat  no  other  descendant 
from  the  common  ancestor  impedes  the  descent  to  A.  (y). 


(p)  2  Taunt.  2G7, 

Iq)  Hildyard  v.  Blowers,  5  Esp.  C.  09, 
cor.  Lord  Ellenborough ;  the  defendant  had 
a  verdict. 

(r)  Griffiths  v.  WiHiams,  1  T.  R.  710. 

{s)  Malcolm  v.  FuUorton,  2  T.  R.  645. 
And  the  Court  will  not  order  money  paid 
in  through  mistake  to  be  restored,  unless  it 
appear  that  some  fraud  or  deceit  has  been 
practised  upon  the  defendant.  2  B.  &;  P. 
392. 

(t)  Bowers  v.  Evans,  3  Cr.  M.  &  R. 
214. 

(?/)  "Vide  supra,  tit.  Heir.  One  born  in 
America  after  the  treaty  of  1783,  is  an 
alien,  and  incanable  of  inheriting  lands  in 
England.    Boe  v.  AcMam,  2  B.  &  C.  779. 

[v)  As  to  presumptive  evidence,  vide 
infra,  833. 

(rr)  By  the  late  stat.  3  &  4  W.  4,  c.  106, 
several  important  alterations  have  been 
made  relating  to  the  descent  of  real  pro- 
perty. By  sec.  2,  the  descent  shall  always 
be  traced  from  the  purchaser,  and  the  per- 
son last  entitled  to  the  laud  shall,  for  the 
purposes  of  the  Act,  be  considered  to 
have  been  the  purchaser,  unless  it  shall  be 


proved  that  he  inherited  the  same ;  and  in 
like  manner,  the  last  person  from  whom 
the  land  shall  be  proved  to  have  been  in- 
herited shall  be  considered  to  have  been 
the  purchaser,  unless  it  shall  be  proved 
that  he  inherited  the  same. — By  sec.  5,  no 
brother  or  sister  shall  be  considered  to  in- 
herit immediately  from  his  brother  or  sister; 
but  every  descent  to  a  brother  or  sister 
shall  be  traced  through  the  parent. — Sec.  G. 
Every  lineal  ancestor  shall  be  capable  of 


{y)  The  person  who  claims  as  heir  at  law 
to  the  person  last  seised,  must  prove  not 
only  his  relationship,  but  the  failure  of 
issue  from  the  persons  who  intervene  in  the 
course  of  descent,  by  negative  evidence 
(Richards  v.  Richards,  B.  R.  4  Geo.  2, 
Ford's  MSS.).  Where  the  plaintiff  claimed 
as  heir  by  descent,  and  proved  the  death  of 
his  elder  brothers,  but  did  not  prove  that 
they  died  without  issue,  it  was  held  to  be 
insufficient;  but  reputation  of  the  nega- 
tive, where  such  brothers  had  been  absent 
from  the  family,  would  have  been  suffi- 
cient. Doe  V.  Griffin,  15  East,  293; 
infra,  604. 
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1st.  In  order  to  prove  the  relationship  of  ^.  and  E.,  supposing  C.  to  be    Proof  of 
the  common  ancestor,  and  D.  and  E.  to  be  his  son  and  grandson  in  the    ^^ 
one  line    and  B.  and  A.  to  be  his  son  and  grandson  in  the  other,  the 
direct  course  would   be   to  prove  the  marriage  of  C.  and  his  wife,  and 
that  B    and  D.  were  his  legitimate  children  (z);  and  also  the  marriages 
of'i?.  and  />.,  and  that  A.  and  E.  were  respectively  the  issue  of  those  mar- 

""^aTv  ""proof  is  requisite  of  the  deaths  of  E.  and  B.{h),  and  also  that  B., 
C  J)  and  E.  had  no  issue,  which,  according  to  the  well-known  rules  which 
regulate  descents,  would  take  in  preference  to  A.,  or  if  they  had,  then  to 
show  the  failure  of  such  issue  by  negative  evidence,  or  to  prove  that  the 
issue,  if  any  exists,  which  would  otherwise  take  in  preference  to  A.,  is  oi  the 

half-blood,  &c.  (c).  ,  ..       ,  •        f  « 

As  in  matters  of  pedigree  it  is  impossible  to  prove  the  relationships  of  Presump- 
past  generations  by  living  witnesses,  resort  must  usually  be  had  to  trach-  ^^^^^_ 
tionar!/  declaratiom  made  by  those  now  dead  who  were  likely  to  hnot,y  the 
fact  and  to  declare  the  truth,  or  to  evidence  oUjemrnl  reputation. 

Proof  of  the  cohabitation  of  parties  who  publicly  acknowledged  each    Pmof  by 
other  in  the  characters  of  husband  and  wife,  their  treating  and  educating   ^.^^^^^  ^^_ 
children  as  their  legitimate  offspring,  according  to  their  rank  and  station  in 
life,  and  their  acknowledging  them  to  l>e  such  in  the  face  of  the  world;  or, 


being  heir  to  any  of  bis  issue  ;  and  in  every 
case  wbere  th<:re  sliull  be  no  issue  of  tbe 
purchaser,  his  nearest  lineal  ancestor  shall 
be  his  heir,  in  preference  to  any  person 
who  would  have  been  entitled  to  inherit, 
either  by  tracing'  his  descent  through  such 
lineal  ancestor,  or  in  consequence  of  tliere 
being  no  descendant  of  such    lineal  an- 
cestor; 90  that  the  father  siiall  be  pre- 
ferred to  a  brother  or  sister,  and  a  more 
remote  lineal  ancestor  to  any  of  his  issue 
other  than  a  nearer  lineal  ancestor  or  his 
issue. — Sec.  7.  The  male  line  is  to  be  pre- 
ferred.   No  female  maternal  ancestor  shall 
be  capable  of  inheritintr,  until  all  the  male 
maternal  ancestors  and  tluir  discemlants 
shall  have   failed.— Sec.  8.    Where  there 
shall  be  a  failure  of  male  paternal  ances- 
tors of  the  party  from  whom  the  descent 
is  to  be  traced  and  their  descendants,  the 
mother  of  his  more  remote  male  i)aternal 
ancestor,  or  her  descendants,  shall  be  the 
heir  or  heirs  of  such  person,  in  preference 
to  the  mother  of  a  less  remote  male  pa- 
ternal ancestor  or  her  descendants ;   and 
where  there  shall  be  a  failure  of  male  ma- 
ternal ancestors  of  such  person  and  their 
descendants,  the  mother  of  his  more  remote 
male  maternal  ancestor,  and  her  descend- 
ants, shall  be    the  heir  or  heirs  of  such 
person,  in  preference  to  the  mother  of  a 
less  remote  male  maternal  ancestor  and  her 
descendants.— By  Sec.  11 ,  the  Act  shall  not 
extend  to  any  descent  before  Jan.  1st,  1834. 
(z)  By  direct  proof,  or  by  copies  from 
the   registers,  with  evidence  of   identity, 
or  by  reputation  where  direct  proof,  &c. 
cannot  be  had. 

(a)  By  the  testimony  of  members  of  tlio 
family,  or  of  those  conversant  with  it,  or 
by  reputation.     See  below,  833,  843. 
VOL.  II. 


(//)    Supra,   304.      Proof  of  letters  of 
administration  to  the  efi'ects  of  ^.-B.  is 
not  siirticient  evidence  of  the  death  oi  A.B. 
Tlwinpson  v.  IJnnahlmn,  3  Esp.  C.  03 ; 
and  per  Park,  J.,  Lane,    Sp.  Ass.   1830. 
See  iVownv  V.  Bcnuiles,!  Russ.  307;  Pol- 
hill  V.  Polhill,   llil.  1701,  cited  Bac.  Ab. 
Evidence,  F.       In   order  to  establish    the 
determination   of  a  life    estate,    hearsay 
evidence  of  the  death  of  the  cestui  que  vie 
is  not,  as  in  the  case  of  pedigree,  sufficient; 
nor  is  the  register  of  a  dissenting  chapel, 
nor  are    inscriptions    on    the    tombstones 
in  the  adjacent  liurial-ground,  receivable. 
Whlttuch   v.    Waters,   4   C.  &    P.    376. 
Where  the  brothers  of  an  ancestor  to  whom 
the  idainti ft"  claimed  to  be  heir  died  a  cen- 
tury ago,  held  that,  in  the  absence  of  any 
evidence  to  the  contrary,  it  might  be  pre- 
sumed that  thev  died  without  issue.     Doe 
d.  Oldham  v.  Woolley,  8  B.  &  C.  22;  and 
3  C.  &  P.  412. 

(c)  By  the  late  stat.  3  &  4  W.  4,  c.  100, 
s.  9,  any  person  related  to  the  i)erson  from 
whom  the  descent  is  to  be  traced  by  the 
half-blood   shall  be  capable  of  being  his 
heir,  and  the  place  in  which  any  such  rela- 
tion by  the  half-blood  shall   stand   in  the 
order  of  inheritance,  so  as  to  Ik;  entitled 
to  inherit,  shall  be  next  after  any  relation 
in   the  same  degree  of  the  whole  blood, 
and  his  issue,  wlu^rc  the  common  ancestor 
shall  be  a  male,  and  next  after  the  common 
ancestor  where  such  conmion  ancestor  shall 
be  a  female ;  so  that  the  brotlier  of  the 
half-blood  on  the  i)art  of  the  father  shall 
inherit  next  after  the  sisters  of  the  whole 
blood  on  tlie  part  of  the  father  and  their 
issue,  and  the  l)rother  of  the  hall-blood  on 
tbe  part  of  the  mother  shall  inherit  next 
after  the  mother. 
3  11 
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on  the  other  hand,  the  representation  and  treatment  of  a  child  as  ille- 
gitimate ;  are  all  of  them  solemn  and  deliberate  admissions  relating  to  facts 
necessarily  within  the  knowledge  of  the  pai-ties  making  them,  accompanying 
and  corresponding  with  their  acts  and  conduct.  Such  representations  are 
therefore  admissible  in  evidence,  on  the  broad  and  general  elementary  prin- 
ciple already  adverted  to(c?). 

Tliey  are  not  to  be  considered  as  mere  wanton  assertions,  upon  which  no 
reliance  can  be  placed ;  on  the  contrary,  in  the  absence  of  any  motive  for 
committing  a  fraud  upon  society,  it  is  in  the  highest  degree  improbable  that 
the  parties  should  have  been  guilty  of  practising  a  continued  system  of 
imposition  upon  the  rest  of  the  world,  involving  a  conspiracy  in  its  nature 
very  difficult  to  be  executed.  So  far,  upon  the  strictest  principles,  the  evi- 
dence is  receivable,  bnt  the  necessity  of  the  case  warrants  a  far  greater 
latitude. 

All  those  who  knew  the  actual  state  of  the  family  at  a  remote  period  may 
now  be  deceased,  and  very  possibly  no  means  of  proof  remain,  except  sucli 
as  are  derived  from  traditionary  declarations  of  members  of  the  family,  or 
persons  connected  with  it,  now  deceased,  or  from  general  reputation.  The 
great  difficulty  of  proving  remote  facts  of  this  nature  renders  it  necessary 
that  the  Courts  should  relax  from  the  strictness  which  is  required  in  the 
l)roof  of  modern  facts,  in  the  ordinary  manner,  by  living  witnesses  (e). 

Hence  the  traditionary  declarations  of  deceased  members  of  the  family 
are  in  general  admissible  as  evidence,  after  the  deaths  of  those  persons,  as 
to  the  degrees  of  relationship  of  the  different  branches  of  the  family,  their 
intermarriages,  the  number  of  their  children,  and  the  times  of  their  respec- 
tive births  (f). 

Such  declarations,  made  by  persons  who  must  have  known  the  facts,  and 
wlio  laboured  under  no  temptation  to  deceive,  carry  with  them  such  a  pre- 
sumption of  truth,  as,  coupled  with  the  great  difficulty  of  procuring  more 
certain  evidence,  sanctions  their  reception. 

To  warrant  the  admission  of  declarations  relating  to  pedigree,  it  is  essen- 
tial, 1st,  that  the  parties  who  made  the  declaration  be  proved  to  be  dead  at 
the  time  of  the  trial,  otherwise  it  is  not  the  best  evidence  (</) ;  Sdljr,  that 
the  declarants  were  likely  to  know  the  facts.  The  tradition  must  therefore 
be  derived  from  persons  so  connected  with  the  family,  that  it  is  natural 
and  likely,  from  their  domestic  habits  and  connexions,  that  they  are 
S2)eaking  the  truth,  and  that  they  could  not  be  mistaken.  Lord  Eldon 
observed  (A),  that  "  declarations  in  a  family,  descriptions  in  wills,  inscriptions 
vipon  monuments  (i),  in  bibles  (A)  and  registry-books,  are  all  admitted  upon 
the  principle  that  they  are  the  natural  effusions  of  a  party  who  must  know 
the  truth,  and  who  speaks  upon  an  occasion  when  the  mind  stands  in  an 
even  position,  without  any  temptation  to  exceed  or  fall  short  of  the  truth." 


{d)  Supra,  Vol.  I.  tit.  Reputation. 

(e)  See  the  observations  of  Le  Blanc,  J. 
in  Higham  x.Ridgway,  10  East,  120. 

(_/)  See  Highavi  v.  Ridgtvay,  10  East, 
1 20 ;  the  case  of  the  Berlieley  Peerage, 
4  Camp.  404 ;  and  the  Lord  Chancellor's 
judgment  in  the  case  of  Vowles  v.  Young, 
13  Ves.  143. 

(g)  Supra,  Part  I.  tit.  Reputation-. 
Pendrel  v.  Pendrel,  2  Str.  924 ;  B.  N.  P. 
113;  1  M.  &  S.  689.  Doe  v.  Ridgioaxj, 
4  B.  &  A.  53 ;  su^yra,  368. 


(Ji)  Whitelocke  v.  Baker,  13  Ves.  514. 

(i)  A  copy  of  a  mural  inscription  in  a 
church, made  at  the  time  when, by  repairing 
the  church,  it  was  effaced,  in  pencil,  after- 
wards traced  over  with  ink,  was  held  to 
be  admissible  on  a  questiou  of  pedigree. 
Slaney  v.  Wade,  7  Sim.  595. 

(Ji)  Entries  in  a  religious  book  treated 
by  deceased  owners  as  important  family 
memorials,  were  held  admissible,  although 
it  did  not  appear  by  whom  they  were  made. 
Hood  v.  Beauchamp,  8  Sim.  26. 
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Proof  by  one  of  the  family  that  a  member  of  it  went  al)road  many  years 
ago,  and  was  supposed  to  have  died  there,  and  that  tlie  witness  never  heard 
in  the  family  that  he  had  ever  been  married,  was  held  in  a  late  case  to  be 
good  evidence  of  the  death  of  that  person  (I). 

Declarations  by  the  deceased  husband  as  to  the  legitimacy  of  the  wife, 
are  admissible  after  his  death;  for  although  he  was  not  connected  by  blood, 
j'et  it  is  probable  that  he  would  be  well  acquainted  with  the  fact,  and  possess 
better  means  of  information  than  a  remote  relation  would  (m). 

But  declarations  of  mere  strangers  are  inadmissible  evidence  as  to 
pedigree  («) ;  it  has  lately  been  held,  that  even  the  declarations  of  those  who 
lived  in  intimacy  with  them,  and  who  consequently  possessed  the  means  of 
judging,  if  not  relations,  are  inadmissible  (o). 

3dly,  The  very  foundation  on  which  such  declarations  are  admissible  fails 


(/)  Doe  V.  Gri^n,  lo  East.  293.  Proof 
by  an  elderly  person  that  a  particular  in- 
dividual went  abroad  to  the  West  Indies 
many  years  ago,  when  he  was  a  young 
man,  and  that,  according  to  the  repute  of 
the  family,  he  had  afterwards  died  in  the 
West  Indies,  and  that  the  witness  had 
never  heard  in  the  family  of  his  having  been 
married,  is  prima  facie  evidence  that  that 
person  died  without  issue  (Ibid,  and  sec 
iJoe  d.  George  v.  Jesson,  0  East,  80). 
Proof  that  the  husband  went  abroad,  and 
liad  not  been  heard  of  seven  years,  was 
held  to  be  sufficient  evidence  to  entitle  the 
widow  to  her  dower  (3  Bac.  Ab.  30!),  (>tli 
edit.).  So  evidence  that  a  tenant  for  life 
of  premises,  born  in  1709,  had  absented 
himself  from  his  relations  ever  since  1804, 
given  by  a  person  who  resided  near  the 
spot,  but  who  was  not  a  member  of  the  fa- 
mily, was  held  to  be  good  evidence  to  show 
that  the  tenant  for  life  was  dead  in  the 
year  1818,  although  no  member  of  the 
family  was  called  as  a  witness.  Doe  d. 
Lloyd  v.  Deakiii,  4  B.  &  A.  433. 

(in)  Vowles  v.  Young,  13  Ves.  143. 
Doe  d.  Northey  v.  Harvey,  1  Ry.  &  M. 
297. 

(w)  3  T.  R.  723.  But  where  a  trustee 
conveyed  property  to  a  party,  entitled  as  a 
child  of  a  particular  marriage,  by  deed  re- 
citing that  he  was  such  child,  held,  that  as 
an  act  done  under  a  state  of  things  which, 
if  true,  the  trustee  would  have  been  com- 
pellable to  do,  and  coming  out  of  proper 
custody,  the  deed  was  admissible  on  a  ques- 
tion of  pedigree,  although  res  inter  alios 
acta,iLnA  was  not  the  description  of  evidence 
to  which  the  doctrine  of  lis  mota  was  ap- 
plicable ;  held,  also,  that  where  a  testator 
bequeaths  a  legacy  to  a  person  designated 
as  a  "  relation,"  it  is  to  be  presumed  that 
he  was  a  legitimate  relation.  Slaney  v. 
Wade,  7  Sim.  595 ;  and  affirmed  1  Myl.  k. 
Cr.  338. 

(o)  See  the  observations  of  Buffer,  J. 
7  T.  R.  303 ;  where  he  says,  "  1  admit 
that  the  declarations  of  members  of  a  fa- 
mily, and  perhaps  of  others  living  in  inti- 
macy with  them,  are  received  in  evidence 
as  to  pedigrees."     See  also  Lord  Kenyon'* 


Conncxioa 
of  the  de- 
clarant 
with  the 
family. 


Absence  of 
suspicion. 


observations,  lb.  And  see  B.  X.  P.  295; 
where,  in  the  case  of  the  Dn/ieofAtliol  v! 
LordAshhurnham,  Mr.  Worthington'sAe- 
clarations  were  admitted  in  evidence.  In 
Weeks  V.  Spar/a-,  1  M.  &  S.  079,  Le  Blanc, 
J.  says,  "  In  questions  of  pedigree,  the 
evidence  of  what  persons  connected  with 
the  family  may  have  been  heard  to  say,  is 
received  as  to  the  state  of  the  family." 
And  see  Highani  v.  Ridgway,  10  East, 
120.  See  also  Lord  Kenyon's  observations 
in  R.  v,  Eriswell,  3  %  R.  723.  Doe  d. 
Lloyd  v.  Dcaldn,  4  B.  &  A.  443;  supra, 
note  (/).  But  in  the  case  of  Johnson  v. 
Lau-son,  2  Bingh.  80,  it  was  held  that  the 
declaration  of  servants  and  intimate  friends 
of  the  family  were  not  admissible  in  cases 
of  pedigree.  The  declarations  of  an  ille- 
gitimate child  were  held  not  within  the 
rule  as  to  members  of  the  family  of  his 
reputed  father,  and  have  been  rejected  in  a 
question  of  pedigree,  as  evidence  of  reputa- 
tion. Doc  V.  Barton,  2  ]\I.  &  R.  28.  A 
declaration  by  a  party  that  she  heard  her 
first  husband  say,  that  after  his  death  tlic 
estate  would  go  to  F.,  and  after  his  death 
to  his  heir,  under  whom  the  lessor  of  the 
plaintiff  claimed,  is  evidence  to  show  the 
relation  of  F.  to  the  family.  Doe  v.  Rudall. 
2  M.&P.20.  Wiiere  A.  claims  projierty  as 
the  heir  at  law  of  B.,  the  declarations  of 
C  deceased,  who  is  proved  to  be  a  member 
of  the  family  of  ^.,  are  evidence  to  prove 
D.  to  be  a  member  of  the  family  of  C.  and 
A.,  though  there  be  no  evidence  to  show 
that  C.  was  in  any  manner  recognized  by 
B.  as  his  relation.  Monckton  v.  The 
Attorney-Ge)ieral,  2  R.  &  M.  15G  ;  by 
Brougham,  Lord  Chancellor;  and  the  evi- 
dence was  afterwards  admitted  by  Little- 
dale,  J.  On  a  question  of  legitimacy,  the 
declarations  of  deceased  persons  supposed 
to  have  been  married  (who  might  themselves 
have  been  examined  when  living),  are  ad- 
missible to  provethe  fact  of  marriage. 
R.  V.  Inhabitants  of  Barnsley,  0  T.  R. 
330.  The  declarations  of  a  deceased  parent, 
though  they  are  evidence  of  the  time  of  a 
child's  birth,  are  not  evidence  of  the  place. 
R.  V.  Inhabitants  of  Erith,  8  East,  539, 
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ETidcnceof  where  it  is  pro))aT)le  tliat  the  parties  avIio  made  the  declarations  hihonred 
declara-  under  any  temptatioa  to  misrepresent  the  iacts(7j);  when  that  is  the  case, 
Absence  of  such  evidence  is  inadmissible.  Although  the  practice  on  the  subject  has  not 
suspicion,  been  uniform  {q),  it  seems  to  be  now  settled  by  the  cases  of  the  Danhni-y 
Peerage  (r)  and  Berkeley  Peerage  (s),  that  a  declaration  as  to  pedigree,  it 


{]))  Supra,  Vol.  I.  tit.  TnADTTiONARY 
Declauations.  Lord  Eldon's  observa- 
tions, supra,  834. 

(</)  In  the  case  of  Goodright  v.  Moss, 
(Cowp.  501),  the  Court  held  that  an  an- 
swer in  Chanc(  ry,  l)y  the  mother  of  the 
lessor  of  the  plaintiff,  to  a  bill  filed  by  the 
committee  of  a  lunatic,  the  person  last 
seised,  against  the  lessor  of  the  plaintiff, 
and  his  mother,  in  which  she  stated  the 
lessor  of  the  plaintiff  to  be  illegitimate,  was 
evidence  against  the  plaintiff;  but  this 
appears  to  have  been  so  decided  on  the 
general  ]irInciplos  relating  to  the  admissi- 
bility of  declarations  in  cases  of  pedigree  ; 
and  tlie  particular  objection,  as  to  the  time 
of  making  the  declaration,  does  not  api)ear 
to  have  been  urged.  It  is  also  to  l)e  ob- 
served, that  it  was  unnecessary  to  decide 
upon  this  point,  the  defendant  being  clearly 
entitled  to  a  new  trial,  on  the  ground  that 
otlier  evidence,  viz.  of  fleclarations  made  by 
the  father,  liad  also  been  rejected,  which 
clearly  were  admissible;  such  evidence, 
liowever,  ajtpears  to  have  been  received  by 
Lord  Camden,  in  the  case  of  Haywnrd  v. 
Firm'm,  Sitt.  after  Trin.  T.  17(>(;j  cited  by 
Lawrence,  J.  in  the  case  of  the  Berheley 
Vcerage  ;  and  see  Nicholls\.  Parlwr,  14 
Kast,  :i31,  in  note.  On  the  other  hand, 
iieynolds,  C.  15.,  in  a  case  cited  Vin.  Abr. 
Ev'  I.  b.  21,  as  tried  Dev.  Spring  Ass.  1731, 
rejected  such  evidence  arising  subsequently 
to  the  controversy. 

(/■)  Supra,  10(5. 

(.s)  In  the  case  of  the  Berkeley  Peerage, 
before  a  committee  of  privileges  of  the 
House  of  Lords  (4  Camp.  401),  in  order  to 
prove  the  legitimacy  of  the  claimant  of  the 
peerage  (which  depended  upon  the  validity 
of  a  marriage  alleged  to  have  been  con- 
tracted by  his  parents  in  the  year  178G), 
the  claimant,  who  was  born  subsequently 
to  that  marriage,  but  previous  to  a  mar- 
riage contracted  between  tlie  parties  in 
1790,  had  in  the  year  1799,  conjointly  with 
two  brothers,  born  also  after  the  first,  but 
previous  to  the  second  marriage,  filed  a 
f)ill  in  Chancery  to  perpetuate  the  evidence 
of  their  legitimacy,  on  the  ground  that  they 
were  entitled  in  remainder  in  tail  to  certain 
lands  then  held  by  the  father  for  life.  The 
children  born  after  the  second  marriage 
were  defendants,  along  with  others  entitled 
in  remainder  after  them. 

The  Earl  of  Berkeley  was  one  of  the 
witnesses  examined  on  interrogatories  for 
the  plaintiffs,  and  in  his  deposition  swore 
positively  to  the  plaintiff's  legitimacy, and 
the  validity  of  the  first  marriage.  The 
counsel  for  the  claimant  proposed  to  read 


this  deposition  before  the  committee,  as  a 
declaration  in  a  matter  of  pedigree. 

The  admissibility  of  this  evidence  being 
objected  to,  the  following  questions  were 
submitted  to  the  Judges  by  the  House  of 
Lords : — 

1st.  Upon  the  trial  of  an  ejectment  re- 
specting Black  Acre,  between  A.  and  B., 
in  which  it  was  necessary  for  A.  to  prove 
that  he  was  the  legitimate  son  of  ./.  ^'*., 
A.  after  proving  by  other  evidence  that 
J.  S.  was  his  reputed  father,  offered  to 
give  in  evidence  a  deposition  made  by 
J.  S.  in  a  cause  in  Chancery,  instituted 
by  A.  against  C.  D.,  in  order  to  perpe- 
tuate testimony  to  the  alleged  fact  dis- 
puted by  C.  D.,  that  be  was  the  legitimate 
son  of,/.  S.,  in  which  character  he  claimed 
an  estate  in  White  Acre,  which  was  also 
claimed  in  remainder  by  C.  D.  B.,  the 
defendant  in  the  ejectment,  did  not  claim 
Black  Acre  under  either  A.  or  C.  D., 
plaintiff  and  defendant  in  the  chancery 
suit : 

According  to  law,  could  the  deposition 
of  J.  S.  be  received,  upon  the  trial  of  such 
ojeetinent,  against  B.,  as  evidence  of  de- 
clarations of  J.  S.  the  alleged  father,  in 
matters  of  pedigree  ? 

2ndly.  Upon  the  trial  of  an  ejectment 
respecting  Long  Acre,  between  E.  and  F., 
in  which  it  was  necessary  for  JS.  to  prove 
that  be  was  the  legitimate  son  of  W.,  the 
said  W.  being  at  that  time  dead,  E.  after 
proving  by  other  evidence  that  W.  was  his 
father,  oflered  to  give  in  evidence  an  entry 
in  a  Bible,  in  which  Bible  W.  had  made 
such  entry  in  his  own  handwriting,  that  E. 
was  his  eldest  son  born  in  lawful  wedlock 
from  G.,  the  wife  of  W.,  on  the  1st  day  of 
May  1778,  and  signed  by  W.  himself: 

Could  such  entry  in  such  Bible  lie  re- 
ceived to  prove  that  E.  is  the  legitimate 
son  of  W.,  as  evidence  of  the  declaration  of 
W.,  in  matter  of  pedigree  ? 

3dly.  Upon  the  trial  of  an  ejectment  re- 
specting Little  Acr;^,  between  N.  and  P., 
in  wliieh  it  was  necessary  for  N.  to  prove 
that  he  was  the  legitimate  son  of  T.,  the 
said  T.  being  at  that  time  dead,  N.  after 
proving  by  other  evidence  that  T.  was  his 
rejiuted  father,  offered  to  give  in  evidence 
an  entry  in  a  Bible,  in  which  Bilde  T.  had 
made  such  entry  in  his  own  handwriting, 
that  N.  was  bis  son  born  in  lawful  wedlock 
from  J.,  the  wife  of  T.,  on  the  1st  day  of 
May  1778,  and  signed  by  T.  himself;  and 
it  was  proved  in  evidence  on  the  said  trial, 
that  T.  bad  declared  "  that  be  T.  had  made 
such  entry  for  the  express  purpose  of  esta- 
blishing the  legitimacy,  and  the  time  of  the 
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made  post  litem  motam,  that  is  after  the  commencement,  not  merely  of  the    Evidence  of 

„   ,  •         i      1     •     •!  1  dcclara- 

litigatiou,  but  of  the  controversy,  is  not  admissible.  ^^^^^ 

Absence  of 
suspicion. 


birth  of  liis  eldest  son  N.,  in  case  the  same 
should  be  called  in  question  in  any  ease  or 
in  any  cause  whatsoever,  by  any  person 
after  tlie  death  of  him,  the  said  T. :" 

Could  such  entry  in  such  Bible  be  re- 
ceived, to  prove  that  N.  is  the  legitimate 
son  of  T.,  as  evidence  of  the  declaration  of 
T.,  in  matters  of  pedigree  ? 

There  being  a  diiierence  of  opinion  upon 
the  first  question,  the  Judges  delivered  their 
opinions  seriatim. 

Bai)lcy,  J.  iield  that  the  deposition  was 
inadmissible,  because  it  was  made  post 
litem  vtotuin,  after  a  controversy  raised 
upon  this  very  point;  because  J".  S.,  the 
witness  who  made  it,  was  brought  forward 
to  speak  to  the  |)oint,  by  a  jMirson  who  had 
a.  direct  interest  in  establisliing  it;  because 
the  deposition  is  upon  interrogatories  for- 
mally put  to  J.  S.  by  an  interested  party ; 
and  because  B.,  against  whom  it  is  prcj- 
posed  that  the  deposition  should  be  read, 
had  no  o|)portunity  of  putting  any  ques- 
tions on  his  own  belialf.  In  general,  when 
evidence  is  given  vivii  voce  in  courts  of 
justice,  the  witnesses  speak  to  wliat  they 
know,  and  eacli  party  has,  in  turn,  an  op- 
portunity of  ])uttlng  such  questions  as  he 
may  think  iit,  for  the  purpose  of  drawing 
forth  tlie  wliole  truth,  and  of  throwing 
every  liglit  upon  the  subject  which  tlie 
witness  is  capable  of  giving.  Wlioever  has 
attended  to  the  examination,  the  cross- 
examination,  and  the  re-examination  of 
witnesses,  and  has  observed  what  a  very 
different  shape  their  story  appears  to  take 
in  each  of  tliese  stages,  will  at  once  see 
liow  extremely  dangerous  it  is  to  act  on 
the  ex  parte  statement  of  any  witness,  and 
still  more  of  a  witness  brought  forward 
under  the  influence  of  a  party  interested. 

Wood,  B.  —  The  admission  of  hearsay 
evidence  of  the  declarations  of  deceased 
persons  in  matters  of  pedigree,  is  an  excep- 
tion to  tlie  general  law  of  evidence,  and  it 
lias  ever  been  received  witli  a  degree  of 
jealousy,  because  the  opposite  party  has 
had  no  opportunity  of  cross-examining  the 
persons  by  wliom  the  declarations  are  suj)- 
posed  to  be  made ;  but  declarations  to  be 
receivable  in  evidence,  as  I  have  always 
understood,  and  as  was  said  in  the  case  of 
Whitelocke  v.  Baker,  must  have  been  the 
natural  effusions  of  the  mind  of  the  party 
making  them,  and  must  have  been  on  an 
occasion  when  his  mind  stood  in  an  even 
position,  without  any  temptation  to  exceed 
or  iall  short  of  the  truth.  Upon  this  prin- 
ciple it  has  been  the  general  rule,  as  far  as 
my  experience  and  knowledge  go,  to  reject 
hearsay  evidence  of  the  declarations  of  de- 
ceased persons,  not  only  relative  to  matters 
of  actual  suit,  but  in  dispute  and  contro- 
versy prior  to  the  commencement  of  judi- 
cial proceedings. 


Graham,  B. — I  have  the  misfortune  to 
differ  upon  this  question,  not  oidy  witli  the 
two  learned  persons  who   liave  preceded, 
but,  I  am  afraid,  with  the  rest  of  my  bretli- 
ren  wlio  are  to  follow  me ;  but  the  opinion 
I  am  about  to  offer  is  the  conclusion  to  wliich 
my  mind  has  come  with  perfect  satisfaction. 
Under  the  circumstances  of  the  case,  I  think 
tliere  is  no  legal  objection  to  receiving  tliis 
deposition  in  evidence,  not  as  a  deposition 
— that  I  am  not  prepared  to  say — but  as 
a  declaration  of  the  dejionent.     One  ground 
on  whicli  I  am  induced  to  doubt  the  sound- 
ness of  that  rule  whicli  has  been  laid  down 
by  my  Lamed  brothers  is,  that  1  cannot 
find  it  stated  in  any  book  of  law  that  ever 
fell  withhi  my  reading.     If  there  be  a  rule 
that  the  declaration  of  a  deceased  person 
upon  a  subject  on  which  evidence  of  repu- 
tation may  generally  be  received,  is  inad- 
missible  when    made    sul)sequent   to  suit 
commenced,  it  is  a  rule  with  which,  hi  my 
little  experience,  1  have  not  become  ac- 
quainted, and    which    is  confined    to  the 
breasts  of  a  few  peculiarly  conversant  with 
the  business  of  Nisi  Prius.  I  must  likewise 
observe  that  great  uncertainty  will  arise  in 
the  application  of  the  rule.     We  are  tolil 
that  it  extends  to  all  declarations  after  a 
suit  is  in  contemplation.     But  how  is  it  to 
be  determined  wliether  the  parties  did  or 
did  not  contemplate  a  suit  at  any  giveu 
moment  of  time  ?     Then,  if  it  should  be 
clearly  shown  that  the  party  making  the 
declarations  could  not,  by  possil)ility,  know 
that  a  suit  was  commenced  or  contemplated, 
surely  the  declarations  are  receivable  ;  but 
if  you  exclude  them  when  his  knowledge 
of  the  lis  mota  is  made  to  appear,  what  a 
field  of  inquiry  is  opened  as  often  as  evi- 
dence of  reputation  is  tendered  to  a  judge 
and  jury!     It  seldom  happens  that  an  in- 
vestigation of  a  pedigree  takes  place  till  an 
action  is  brought  or  resolved  upon,  and  it 
will  often  be  a  great  hardship  to  reject  what 
was  then  said  by  a  member  of  the  family 
who  dies  before  the  trial.     Suppose  a  man 
is  privately  married  before  the  Ilnglish  am- 
bassador at  Paris,  where  no  register  is  kept, 
and  has  a  son  ;  on  his  return  to  this  country 
he  is  re-married,  to  satisfy  the  scruples  of 
his  wife,  and  afterwards  has  another  son. 
In  the  progress  of  twenty  or  thirty  years, 
when  all  the  witnesses  to  the  marriage,  ex- 
cept the  father,  are  dead,  an  estate  is  left 
to  the  eldest  legitimate  son,  who  enters  into 
possession.     The  youngest  son  brings  an 
ejectment  to  recover  this    The  father  hears 
of  such  a  proceeding  with  surprise  and  dis- 
may, makes  a  solemn   declaration  of  the 
legitimacy    of   the    eldest    son,  and  dies. 
I  should  require  strong  autliority,  and  clear 
principle,  for  the  rule  which  should  exclude 
his  dying  declaration  at  tlie  trial  of   the 
ejectment.     You  may  liave  the  natural  ami 
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It  is  not  necessaryyin  order  to  the  exclusion  of  the  evidence,  to  show  that 
the  lis  mota  was  known  to  the  person  who  made  the  declaration.     After  the 


voluntary  effusions  of  the  mind  of  the  indi- 
vidual after  a  suit  is  commenced,  although 
what  he  then  says  may  be  subject  to  more 
suspicion. 

Laiorence,}. — I  concur  with  the  Judges 
who  have  stated  their  opinions  against  the 
admissibility  of  the  evidence.  From  the 
necessity  of  the  thing,  the  declarations  of 
members  of  the  family,  in  matters  of  pedi- 
gree, are  generally  admitted ;  but  the  ad- 
ministration of  justice  would  be  perverted 
if  such  declarations  could  be  admitted 
which  have  not  a  presumption  in  their  fa- 
vour that  they  are  consistent  with  truth. 
V/here  the  relator  had  no  interest  to  serve, 
and  there  is  no  ground  for  supposing  that 
his  mind  stood  otherwise  than  even  upon 
the  subject,  (which  may  be  fairly  inferred 
before  any  dispute  upon  it  has  arisen,)  we 
may  reasonably  suppose  that  he  neither 
stops  short  nor  goes  beyond  the  limit  of 
truth  in  his  spontaneous  declarations  res- 
pecting his  relations  and  tlie  state  of  his 
family.  The  receiving  of  these  declarations, 
therefore,  though  made  without  the  sanction 
of  an  oath,  and  without  any  opportunity  of 
cross-examination,  may  not  be  attended 
with  such  mischief  as  the  rejection  of  such 
evidence,  which,  in  matters  of  pedigree, 
would  often  be  the  rejection  of  all  the  evi- 
dencethat  could  be  offered.  But  mischievous 
indeed  would  be  the  consequence  of  receiv- 
ing an  ex  parte  statement  of  a  deceased 
witness,  although  upon  oath,  procured  by 
the  party  who  would  take  advantage  of  it, 
and  delivered  under  that  bias  which  may 
naturally  operate  on  the  mind  in  the  course 
of  a  controversy  upon  the  subject.  Not- 
withstandiug  what  is  said  in  Goodright  v. 
3Ioss,  I  cannot  think  that  Lord  Mansfield 
would  have  held  that  declaration  in  matters 
of  pedigree,  made  after  the  controversy 
had  arisen,  ought  to  be  submitted  to  the 
jury.  They  stand  precisely  on  the  same 
footing  as  declarations  on  questions  of  rights 
of  way,rights  of  common,  and  other  matters 
depending  upon  usage  ;  and  although  I  can- 
not call  to  mind  the  ruling  of  any  particular 
Judge  upon  the  subject,  yet  I  know  that, 
according  to  my  experience  of  the  practice 
(an  experience  of  nearly  40  years),  wherever 
a  witness  has  admitted  that  what  he  was 
going  to  state  he  had  heard  after  the  be- 
ginning of  a  controversy,  his  testimony 
has  been  uniformly  rejected.  If  the  danger 
of  fabrication  and  falsehood  be  a  reason  for 
rejecting  such  evidence  in  cases  of  prescrip- 
tion, that  will  equally  apply  in  cases  of 
pedigree,  where  the  stake  is  generally  of 
much  greater  value.  In  looking  for  autho- 
rities upon  the  subject,  I  have  found  two 
cases  of  Nisi  Prius,  Spadicell  v. ,  be- 
fore Lord  C.  Baron  Reynolds,  at  the  Spring 
Assizes  at  lixeter  in  1730,  and  Hayicurd 
V.   Finnln.  before  Lord   Cainden,  at  the 


Sittings  after  Trin.  Term,  1766.  In  the 
first  of  these,  the  declarations  of  an  aunt, 
as  to  which  of  three  brothers  came  first  into 
the  world,  made  after  the  dispute  had  arisen, 
were  rejected;  but  such  as  she  had  made 
prior  to  the  dispute  were  received.  There- 
fore, in  that  case,  the  learned  Judge  took 
the  distinction  of  before  and  after  litigation 
commenced.  Hay  ward  v.  Firmin  was  an 
issue  to  try  the  legitimacy  of  a  child,  and 
the  declarations  of  the  mother  as  to  that 
fact  were  received  in  evidence, though  made 
after  the  commencement  of  the  suit.  But 
it  appears  that  the  case  determined  by 
Lord  C.  Baron  Reynolds  was  not  at  that 
time  brought  under  the  consideration  of  Ld. 
Camden.  In  Goodright  v.  Mofs,  the  point 
whether  declarations  could  be  received 
which  were  made  while  the  dispute  was 
existing,  was  not  adverted  to ;  and  in  con- 
sidering the  authority  of  that  decision,  it 
must  not  be  forgotten  that  Mr.  Baron  Eyre, 
who  tried  the  cause,  was  of  opinion  that  the 
answer  was  not  admissible  evidence.  The 
authorities  being  thus  balanced,  I  think  the 
point  must  be  considered  as  without  any 
decision ;  and  we  must  resort  to  principle, 
and  the  uniform  practice  which  has  obtained 
in  matters  of  prescription.  Hardships  may 
arise  in  rejecting  declarations  made  be- 
tween the  commencement  of  the  suit,  and 
the  time  of  the  trial ;  but  such  hardships 
are  not  confined  to  the  case  of  pedigree. 
In  other  cases,  if  witnesses  die  before  the 
trial  of  the  cause,  the  party  who  relied  upon 
their  testimony  must  sustain  the  loss.  For 
avoiding  uncertainty  in  judicial  proceed- 
ings, general  rules  must  be  laid  down  and 
adhered  to,  without  regard  to  our  feelings  or 
our  wishes  on  particular  occasions.  Besides, 
the  hardship  may  generally  be  avoided  by  a 
bill  to  perpetuate  testimony.  In  the  sup- 
posed case  of  a  marriage  at  Paris  no  diffi- 
culty need  have  arisen ;  for  under  a  bill  to 
perpetuate  testimony  the  father  might  have 
been  examined  on  behalf  of  the  eldest  son, 
and  his  deposition  as  to  all  the  circumstances 
of  the  first  marriage  regularly  read,  against 
the  younger  son,  on  the  trial  of  the  eject- 
ment. Although  the  exclusion  of  declara- 
tions made  in  the  course  of  the  controversy 
may  prejudice  some  individuals,  it  is  better 
to  submit  to  this  inconvenience  than  expose 
Courts  of  Justice  to  the  frauds  which  would 
be  practised  upon  them  were  a  contrary  rule 
to  prevail.  That  this  is  not  an  imaginary 
apprehension  will  occur  from  what  happened 
at  the  bar  of  your  Lordships'  house  in  the 
Douglas  and  Anglcsea  causes ;  in  the  first 
of  which,  fabricated  letters  were  given  in 
evidence  before  your  Lordships,  and  in  the 
second,false  declarations.  JYotwithstanding 
the  danger  of  incurring  the  penalties  of  the 
crime  of  perjury,  there  is  scarcely  an  assize 
or  sittings  in  which  witnesses  are  not  pro- 


PROOF    BY    DECLARATIO^fS,    &C. 


«39 


controversy  has  originated,  all  declarations  are  to   be  excluded,  witliout 
regard  to  the  knowledge  of  the  witness  ;  for  if  an  inquiry  were  in  each  case 


duced  who  swear  in  direct  contradiction 
the  one  to  the  other ;  and  it  may  be  feared 
that  persons  who  have  so  little  regard  to 
truth  may  be  induced  to  make  false  decla- 
rations, when  they  run  no  risk  of  punish- 
ment in  this  world,  as  no  use  can  be  made 
of  their  evidence  till  their  death.  We 
know  that  passion,  prejudice,  party,  or  even 
good-will,  tempt  many  who  preserve  a  fair 
character  with  the  world,  to  deviate  from 
the  truth  in  the  laxity  of  conversation. 
Can  it  be  presumed  that  a  man  stands  per- 
fectly indifferent  upon  an  existinji  dispute 
respecting  his  kindred ?  His  declarations 
post  litem  motain,  not  merely  upon  the 
commencement  of  the  law-suit,  but  after 
the  dispute  has  arisen  (that  is  the  primary 
meaning  of  the  word  lis),  are  evidently 
more  likely  to  mislead  the  jury,  than  to 
direct  them  to  a  riglit  conclusion,  and  there- 
fore ought  not  to  be  received  in  evidence. 

Heath,  J.  and  Macdonald,  C.  B.  agreed 
with  the  majority. 

Mansfield,  C.  J.,  after  observing  upon  the 
latitude  allowed  by  the  practice  of  Scot- 
land in  the  reception  of  hearsay  evidence, 
observed,  "  But  in  England,  where  the  jury 
are  the  sole  judges   of  the  fact,  hearsay 
evidence  is  properly  excluded,  because  no 
man  can  tell  what  effect  it  might  have  upon 
their  minds.     To  the  general  rule  with  us 
there  are  two  exceptions;  first,  on  the  trial 
of  rights  of  common,  and  other  rightsclaimed 
by  prescription ;  and  secondly,  on  questions 
of  pedigree.     With  respect  to  all  these,  the 
declarations  of  deceased  persons  who  are 
supposed   to   have  had  a  personal  know- 
ledge of  the  facts,  and  to  have  stood  quite 
disinterested,  are  received  in  evidence.     In 
cases  of  general  rights  which  depend  upon 
immemorial  usage,  living  witnesses  can  only 
speak  of  their  own  knowledge  to  what  has 
passed  in  their  own  time,  and  to  supply  tlie 
deficiency,  the  law  receives  the  declarations 
of  persons  who  are  dead;  there,  however, 
"the  witness  is  only  allowed  to  speak  to  what 
he  has  heard  the  dead  man  say  respecting 
the  reputation  of  the  right  of  way,  or  of 
common,  or  the  like  ;  a  declaration  with  re- 
gard to  a  particular  fact  which  would  sup- 
port or  negative  the  right,  is  inadmissible. 
In  matters  of  pedigree,  it  being  impossible 
to  prove  by  living  witnesses  the  relation- 
ships of  past  generations,  the  declarations 
of  deceased  members  of  the  family  are  ad- 
mitted ;  but  here,  as  the  reputation  must  pro- 
ceed on  particular  facts,  such  as  marriages, 
births,  and  the  like,  from  the  necessity  of 
the  thing,  the  hearsay  of  the  family  as  to 
these  particular  facts  is  not  excluded.  Gene- 
ral rights  are  naturally  talked  of  in   the 
neighbourhood,    and     family    transactions 
among  the  relations  of  the  parties  ;  thei'e- 
fore  what  is  thus  dropped  in  conversation 
upon  such  sulijects,  may  be  presumed  to  be 
true.     But  after  a  dispute  has  arisen,  the 


presumption  in  favour  of  declarations  fails ; 
and  to  admit  them  would  lead  to  tlie  most 
dangerous   consequences.      Accordingly,  I 
know  no  rule  better  established  in  practice 
than  this,  that  such  declarations  shall  be  ex- 
cluded.    With  respect  to  questions  of  pre- 
scription, I  have  known  many  instances  in 
which  the  rule  has  been  acted  upon  ;  I  never 
heard   the  contrary  contended,  eitlier   by 
counsel  or  judge.  I  think  the  rule  is  equally 
applicable  to  questions  of  pedigree,  and  the 
violation  of  it  here  would   be   still   more 
alarming.     There  is  no  difference  between 
the  declarations  of  a  father  and  those  of 
any  other  relative ;  and  if  the  declarations 
of  a  father,  after  the  suit  has  begun,  be 
received,  so  must  the   declarations  of  all 
related  to  the  parties,  whatever  their  station 
in  society,  and  whatever  their  privat<;  cha- 
racter,   'l  do  not  feel  that   much  mischief 
is  likely  to  arise  from  such  declarations 
being  rejected. 

"  I  have  now  only  to  notice  the  observa- 
tion, that  to  exclude  declarations,  you  must 
show  that  the  Us  mota  was  known  to  the 
person  who  made  them.  There  is  no  such 
rule.  The  line  of  distinction  is  the  origin 
of  the  controversy,  and  not  the  commence- 
ment of  the  suit;  after  the  controversy  has 
originated  all  declarations  are  to  be  ex- 
cluded, whether  it  was  or  was  not  known 
to  the  witness.  If  an  inquiry  were  to  be 
instituted  in  each  instance,  whether  the 
existence  of  the  controversy  was  or  was 
not  known  at  tlie  time  of  the  declaration, 
much  time  would  be  wasted,  and  great 
confusion  would  be  produced.  For  these 
reasons  I  conceive  that  the  deposition  now 
offered  in  evidence  is  not  admissible." 

Lord  Eldon,  C,  after  referring  to  the 
case  of  the  Banbury  Peerarje,  s-Aid,  "  Upon 
the  admissibility  of  such  evidence,  Judges 
have  held  different  opinions;  audit  might 
appear  remarkable  that  a  declaration  under 
no  sanction  was  receivable,  and  a  declara- 
tion upon  oath  was  not.  I  therefore  thought 
it  material  to  ascertain  from  the  highest 
authority  what  the  law  is  upon  the  subject. 
Accordingly,  in  the  Banbury  Case,  as  the 
depositions*  under  the  bill   to  perpetuate 
testimony,  contained  many  statements  with 
regard  to  pedigree,  a  question  was  put  to 
the  Judges,  whether,  if  they  could  not  be 
received    as    depositions,   they    could    be 
received    as    declarations.      The    Judges 
thought  that,  at  all  events,  the  depositions 
could  not  be  received  as  declarations,  un- 
less the  individuals  whose  declarations  were 
supposed  to  be  incorporated  in  the  deposi- 
tions were  aliunde  proved  to  be  relations, 
and  that  there  was  no   such  evidence.     I 
therefore  thought  it  right  that  the  question 
should  be  again  put  to  the  Judges  in  the 
present  case,  it  being  of  great  importance 
to  the  claimant  and  to  the  public.    Your 
Lordships  have  heard  the  opinions  which  the 
3  H  4 
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Evidence  of  to  be  instituted,  whether  the  existence  of  the  controversy  was  or  was  not 
known  at  the  time  of  the  declaration,  much  time  would  be  wasted,  and  great 
confusion  would  be  produced  (t).  Such  declarations  however,  tliough  they 
tended  to  show  that  the  person  making  them  might,  if  they  were  true, 
derive  an  interest  by  proof  of  the  fact,  are  still  admissible,  provided  they 
were  made  ante  litem  motam  («)• 


declara- 
tions. 

Absence  of 
suspicion. 


learned  Judges  have  delivered,  and  I  have 
no  difficulty  in  saying  that  I  agree  with 
that  of  the  majority.  In  the  case  alluded 
to,  decided  in  the  Court  of  Chancery  by 
myself  (on  which  I  ought  to  pla<;e  less  re- 
liance than  any  otlier  noble  Lord),  conscious 
of  ray  liability  to  err,  and  prone  to  doubt 
(an  infirmity  which  I  cannot  help),  I  de- 
livered the  sentiments  which  I  believed  to 
be  according  to  law.  I  liave  heard  nothing 
since  which  has  convinced  me  I  was  wrong. 
I  have  attended  most  anxiously  to  the  dis- 
tinctions taken  by  Mr.  Baron  Graham ; 
but  on  revolving  the  subject  in  my  mind, 
I  am  forced  to  concur  with  the  opinion  so 
forcibly  expressed  by  Mr.  Justice  Lawrence, 
that  if  the  writing  was  not  evidence  as  a 
deposition,  it  was  not  evidence  at  all.  The 
suit  in  equity  is  comiuenced  on  the  ground 
that,  unless  the  testimony  be  so  perpetuated 
that  it  may  be  used  as  a  deposition,  it 
must  be  entirely  lost.  Being  embodied  in 
deposition,  are  you  to  say  that  this  same 
testunony  is  to  be  received  as  declaration, 
and  read  in  evidence  from  the  deposition? 
The  previous  existence  of  the  dispute  would 
l>e  a  sufficient  ground  to  proceed  upon. 
I  have  known  no  instance  in  which  declara- 
tions jwst  litem  iiiottim  have  been  received. 
"When  it  was  proposed  to  read  this  depo- 
sition as  a  declaration,  the  Attorney-gene- 
ral flatly  objected  to  it ;  lie  spoke  quite 
right,  as  a  western  circuiteer,  of  what  he 
had  often  heard  laid  down  iu  the  west,  and 
never  heard  doubted.  Lord  Thurlow  was 
most  studious  to  contradict  the  case  of 
Goodr'icjht  v.  Moss,  and  he  had  learned  his 
doctrine  in  the  same  school ;  so  had  the 
Chief  Justice  of  the  Common  Pleas,  aud 
I  believe  Mr.  Justice  Heath,  the  result  of 
whose  experience  your  Lordships  have  just 
heard,  llierelbre,  although  the  authori- 
ties are  at  variance,  principle  and  practice 
unite  in  rejecting  the  evidence.  I  intro- 
duced the  Bible  into  the  second  and  third 
questions,  as  the  book  in  which  such  entries 
are  usually  made.  If  the  entry  be  the 
ordinary  act  of  a  man  in  the  ordinary  course 
of  life,  without  interest  or  particular  motive, 
tliis,  as  the  spontaneous  efi'usion  of  his  own 
mind,  may  be  looked  at  without  suspicion, 
and  received  without  objection.  Such  is 
the  contemporaneous  entry  in  a  family 
Bible,  by  a  father,  of  the  birth  of  a  child." 
On  the  second  aud  third  questions,  Mans- 
Jield,  C.  J.  delivered  the  unanimous  opi- 
nion of  the  Judges. — Referring  to  the 
second,  he  said,  "  I  cannot  answer  this 
question,  without  adding  something  to  the 
answer  beyond  what  is  in  the  question, 
because  it  supposes  that  an  entry  written 


by  a  father  la  a  Bible  would  be  of  more 
weight  than  the  same  Avritten  in  any  other 
book.  Now  I  know  no  difference  between 
a  father  writing  any  thing  respecting  his 
son  in  a  Bible,  and  his  writing  it  in  any 
other  book,  or  on  any  other  piece  of  paper; 
and  therefore  the  answer  I  would  give  is, 
that  such  a  writing  by  a  father  in  a  Bible, 
or  iu  any  other  book,  or  upon  any  other 
piece  of  paper,  would  be  a  declaration  of 
that  father  in  the  understanding  of  the  law, 
and  like  other  declarations  of  the  father, 
might  be  admitted  in  evidence.  Were  it  to 
appear  in  your  Lordships'  Journals  that  the 
answer  was  given  in  the  very  words  of  the 
question,  some  persons  might  suppose  that 
the  admissibility  of  the  entry  depended 
upon  its  being  written  in  a  Bible,  and  there- 
fore I  submit  that  the  answer  should  be, 
'  that  such  a  writing  in  a  Bible,  or  any 
other  book,  or  on  any  other  paper,  would  be 
admissible  in  evidence,  as  a  declaration  of 
the  fatlier,  in  a  matter  of  pedigree.' 

"  The  third  question  is  the  same  in  effect, 
with  the  addition  that  the  father  is  proved 
to  have  declared  that  he  bad  made  such 
entry  for  the  express  purpose  of  establish- 
ing the  legitimacy  of  his  son,  and  the  time 
of  his  birth,  in  case  the  same  should  be 
called  iu  (piestiou  after  the  father's  death. 
The  opini(m  of  the  Judges  is,  that  the  entry 
would  be  receivable  in  evidence,  notwith- 
standing the  professed  view  with  whicli  it 
was  made.  Its  particularity  would  be  a 
strong  circumstance  of  suspicion;  but  still 
it  would  be  receivable,  whatever  the  credit 
might  be  to  which  it  would  be  entitled.  Of 
course,  I  should  wish  the  same  addition  to 
be  made  to  this  as  to  the  former  answer, 
'  a  Bible,  or  any  other  book,  or  any  other 
piece  of  paper.' " 

See  also  R.  v.  Cotton,^  Camp. 444;  and 
supra,  Vol.  I.  p.  319;  and  the  case  12 
Vin.  Ab.  T.  b.  91.    See  below,  note  (6). 

{t)  Case  of  the  Berkeley  Peerage,  4 
Camp.  401 ;  and  Sir  James  Mansfield's 
observations.  Ibid.  40 ;  and  supra,  note  (s). 

(u)  Doc  d.  Tilman  v.  Tarver,  1  Ry.  &  M. 
141 ;  where  declarations  were  received 
which  tended  to  show  that  the  parties 
making  them  were  entitled  to  a  remainder 
on  failure  of  the  issue  of  the  then  possessor 
of  the  estate.  So  in  a  case  of  title  to  a 
peerage  in  the  House  of  Lords,  a  widow  was 
admitted  to  prove  the  declarations  of  her 
deceased  husband,  in  support  of  her  title, 
though  her  husband,  if  living,  would  have 
had  the  right  which  the  declarations  went  to 
establish.  lb.,  per  Tenterden,  L.  C.  J. ;  aud 
his  Lordship  added,  that  the  precedent  had 
since  been  acted  on. 
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There  is  a  material  difference  between  traditionary  declarations  in  matters   Dcclara- 
of  pedigree,  and  those  which  relate  to  ancient  rights,  dependent  on  usage  ;    t.-,  ^^^^^ 
in  L  hitter  case,  the  admissibility  is  confined  to  general  declarations  and    ,.^ited. 
reputation  concerning  the  right,  such  as  a  right  of  common,  right  of  passage, 
or  the  like(.r):  and  it  does  not  extend  to  declarations  concermng  particular 
facts,  from  which  the  right  may  be  inferred,  for  those  are  not    ikely  to  be 
made  matter  of  public  notoriety  and  discussion,  as  general  rights  are.     But 
in  the  case  of  pedigree  it  is  otherwise,  and  particular  declarations  as  to 
xnarriages,  births,  deaths,  &c.  are  receivable,  because  Irom  the  nature  of  the 
case  those  are  facts  which  are  within  the  peculiar  knowledge  of  the  mem- 
bers of  the  family,  and  of  those  who  are  intimately  connected  with  them  (y). 
The  extent  to  which  such  declarations  are  evidence  is  defined  by  the  rea- 
sons which  warrant  its  admissibility;    the  principles  apply  generally  to 
declarations  concerning  the  state  of  the  family,  the  members  of  winch  it 
consisted,  the  degrees  in  which  they  stand  related,  their  births,  marriages, 
and  deaths,  their  ages,  seniority,  and  their  legitimacy  (z).    Thus,  the  decla- 
ration or  entry  of  a  father  is  evidence  as  to  the  time  when  his  son  was  born, 
or  of  the  fact  that  he  was  born  previous  to  the  marriage  («). 

Where  the  question  was,  which  of  three  sons,  all  born  at  a  birth,  was  the 
eldest,  the  declaration  of  a  female  relation,  that  she  was  at  the  birth  and 
that  she  tied  a  string  round  the  arm  of  the  second  son  in  order  to  dis^tin- 
guish  him,  was  admitted  as  evidence  (&).  But  in  the  case  of  //^.  Kmgv 
Erith  (c),  it  was  held  that  the  declaration  of  the  deceased  father,  as  to  the 
pZac.  of  the  son's  birth,  was  not  admissible,  since  it  was  a  simple  fact 
fnvolving  only  a  question  of  locality;  and  it  was  observed  by  the  Court, 


(.t)  Supra,  Part  I.  tit.  Reputation. 
(y)  See  the  observations  of  Mansfield, 
C  J.  ill  tlie  ease  of  the  Berkeley  Peerage, 
4  Camp.  417,  18 ;  ^-  supra,  note  (a).  In 
ndher  V.  Whitelocke,  13  Ves.  514,  the 
Lord  Chancellor  observed,  that  there  may 
be  many  circumstances  formmg  part  of  a 
tradition  which  you  would  reject,  taking 
the  body  of  the  tradition.  It  is  not  neces- 
sary that  the  fact  declared  should  be  co- 
temporary  witli  the  declaration.  A  mere 
declaration  that  his  grandmother's  maiden 
name  was  M.  N.,  is  admissible.  Per 
Brougham,  C,  in  Monkton  v.  Attorney 
oe?iem/,  2  Russ.  &;  M.  158. 

(z)  Herbert  v.  Tuckal,  Sir  T.  Raym. 
84      Upon  a  trial  at  bar,  cited  in  Jtoe  d. 
Bninc  V.  Raiclim,  7  East,  -200.     See  also 
Hit/ham  v.  Ridicay,  10  East,  109.     See 
Mmhtonw  Attorney-general,  2  lluss.  & 
M   147.     So  it  seems  that  monumental  in- 
scriptions, and  declarations   made   by  de- 
ceased relations,  are  evidence  to  prove  the 
ages  of  the  parties  referred  to.     See  Kid- 
nci    V.    CockbtD-n,    2    Russ.  &    M.  107. 
Tiiidal,  C.  J.,  had  rejected  such  evidence, 
but  Brougham,  C,  expressed  a  strong  opi- 
nion in    favour  of   its  admissibility,  and 
afterwards    stated     that    Littlcdale    and 
Park,  Justices,  concurred  with  lum.     In 
the  course  of  the  argument,  the  case  ot 
Rider  v.    Malhone  was   cited,   in   wliicli 
Littledale,  J.,  admitted  evidence  of  an  in- 
scription   on    the  tombstone,  stating  tlie 
age  of  the  deceased,  the  age  being  mate- 


rial. An  old  tracing  from  an  effaced  mo- 
nument is  also  admissible.  Shmey  v. 
Wade,  7  Sim.  595. 

(a)    Goodright  v.   Moss,  Cowp.   o91. 
Case  of  the  Berkeley  Peerage,  4  Camp. 

401.  ,      ,1 

(ft)  A  man  had  eight  sons;  the  three 
last  were  all  born  at  a  birth.    Question,  on 
ejectment,  which  was  the  eldest?     They 
were  baptized  by  the  names  of  Stephanus, 
Fortunatus,  and   Achaicus.     Declarations 
of  the  father  were  proved  that  Achaicus 
was  the  youngest,  and  he  took  these  names 
from  St.'Paul,  in  his  epistles.     The  son  of 
Fortunatus   was   lessor  of   the    plaintiff; 
e  contra,  it  was  proved  from  the  declara- 
tions of  one  31.  F.,  who  was  a  relation,  and 
ut  the  birth,  and   upon  the  birth  of  the 
second   child   took  a   string    and  tied    it 
round  the  arm,  to  know    one  from    the 
other,  Sec.     Objection  was  made  that  the 
declaration  of  this  woman   was  not    evi- 
dence, seeing  it  was  since  the  death  of  the 
fifth  son  (the  said  Stephanus  and  all  the 
other  sons  dying  before  him  without  issue), 
when  there  was  a  discourse    about    this 
matter;    but  what  this  woman  said  soon 
after  the  birth  was  allowed   in  evidence, 
when  there  was  no  prospect  of  a  contro- 
versy.    Per  Reynolds,  C.    B.,  at   Devon 
Lent  Assizes,  cited  in  Vin.  Ab.  Ey.  T.  1). 
91.     This,  it  seems,  is  the  case  cited  by 
Lawrence,  J.,  supra,  838. 
(c)  R.  V.  MIrith,  8  East,  539. 
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that  the  case  did  not  fall  within  the  principle  of,  and  was  not  governed  by, 
the  rules  applicable  to  cases  of  pedigree,  and  was  to  be  proved  as  other 
facts  are  generally  proved,  according  to  the  ordinary  course  of  the  common 
law. 

A  declaration  by  a  party  that  she  heard  her  first  husband  say  that  after 
his  death  the  estate  would  go  to  A.,  and  afterwards  to  his  heir,  under  whom 
the  lessor  of  the  plaintiff  claimed,  was  held  to  be  evidence  to  show  the 
relationship  of  A.  to  the  husband's  family  (d). 

Written  entries  being  written  declarations,  stand  upon  the  same  footing 
M'ith  oral  ones,  as  to  admissibility. 

An  entry  by  a  father  in  a  Bible,  or  in  any  other  book,  stating  that  A.  B. 
was  the  eldest  son  born  in  lawful  wedlock,  by  M.  N.  his  wife,  at  a  time 
specified,  is  evidence  to  prove  the  legitimacy  of  ^.  B.{e). 

Upon  the  same  principles,  a  jjcdigree  hung  up  in  a  family  mansion, 
inscriptions  on  rings  (/)  used  by  members  of  the  family,  inscriptions  upon 
tombstones  (^),  and  other  matters  of  the  like  nature,  are  admissible  to 
prove  a  pedigree,  for  they  are  all  in  their  nature  equivalent  to  declarations 
made  by  the  family  upon  the  subject  {h).  A  bill  in  Chancery  by  a  father, 
in  which  he  states  his  pedigree,  is  also  admissible  for  the  same  purpose  {i). 

So  the  recital  in  a  family  conveyance  by  a  trustee  is  evidence  of 
parentage  {j). 

So  it  has  been  held  that  a  paper  found  with  other  papers  relating  to  the 
private  concerns  of  the  party  last  seised  of  an  estate,  in  a  drawer,  in  his 
house,  purporting  to  be  the  will  of  Richard,  the  grandfather  of  the  person 
last  seised,  was  evidence  to  show  that  the  grandfather  acknowledged  a 
brotlier  of  the  name  of  Thomas  to  be  older  than  a  brother  of  the  name  of 
William  (/i),  although  the  will  was  found  in  a  cancelled  state,  and  although 
there  was  no  evidence  that  it  had  ever  been  acted  upon,  or  that  it  had  ever 
been  proved. 

The  probate  of  a  will  is  not  admissible  to  prove  matters  of  pedigree;  the 
will  Itself  ought  to  be  produced  (/)• 

In  the  case  of  Zouch  v.  Waters  (vi),  an  old  book  from  Lord  Oxford's 
library,  containing  the  pedigree  of  William  Zouch,  of  Pilton,  and  signed  by 
him,  was  admitted  as  evidence  to  show  that  the  plaintifl^  was  not  descended 
from  William  Zouch,  of  Pilton. 

A  paper  in  the  handwriting  of  a  person  deceased,  purporting  to  give  a 
genealogical  account  of  his  family,  is  admissible  evidence  to  prove  the 
truth  of  the  relationship  there  stated,  although  it  was  never  made  public 
by  the  writer,  although  it  be  erroneous  in  several  particulars,  and  profess  to 


{d)  Doe  V.  Budall,  2  M.  &  P.  20. 

(e)  Case  of  the  Be/keley  Peerage,  4 
Camp.  401.  Supra,  836.  Goodrlnht  v. 
Moss,  Cowp.  591 ;  4  Bl.  Comm.  C.  7. 

(/)  A  ring  worn  publicly,  stating  the 
date  of  the  death  of  the  relation  wliose 
name  is  engraved  upon  it,  is  admissible. 
Per  Brougham,  L.  C,  in  Moiickton  v. 
Attorney-ijeneral,  2  Russ.  &  M.  147. 

(<7)  Baxter  v.  Foster,  Vin.  Ab.  Ev.  T.  b. 
87 ;  Sty.  208. 

{h)  Cowp.  591 ;  12  Vin.  Ab.  Ev,  T.  b. 
87;  13  Vcs.  jun.  148;  514:  B.  N.  P.  233  • 
10  East,  120.  ' 


(i)  Taylor  v.  Cole,!  T.  R.  3,  n.  i.e. 
where  there  is  no  controversy  as  to  the 
pedigree.  But  in  general  a  bill  in  equitv, 
and  depositions  taken  under  it,  are  not 
evidence  of  the  statements  they  contain  as 
declarations  concerning  pedigree.  See  the 
case  of  the  Banhury^Peerage,  Sel.  ]V.  P. 
712 ;  and  Vol.  I.  tit.  Bill  in  Equity. 

U)  Slaney  v.  Wade,  7  Sim.  595.  See 
Doe  V.  Pembroke,  11  East,  504. 

(k)  Doe  d.  Johnson  v.  Earl  of  Pem- 
broke S,'  a?iother,  11  East,  504. 

(/)  Doe  v.  Ormerod,  1  Mo.  &  R.  460. 

(m)  Guildford  Lent  Assiz.  5Geo.  1  •  12 
Vin.  Ab.  T.  b.  87,  pi.  5. 
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be  founded  chiefly  on  hearsay  («);  and  although  the  object  be  to  connect 
the  family  of  the  narrator  with  that  of  a  party  deceased,  to  whose  property 
one  of  the  family  of  the  narrator  lays  claim  (o). 

Public  reo-isters  of  authority  are  also  admissible  for  the  same  purpose, 
being  documents  made  under  the  authority  of  law  (p).  But  the  entry  of  the 
time  of  a  child's  birth,  although  contained  in  a  public  register,  is  not 
evidence  as  to  the  time  of  the  birth  (q),  unless  it  can  be  proved  that  the 
entry  was  made  by  the  direction  of  the  father  or  mother  ;  and  then  it  seems 
to  be  receivable  as  a  declaration  made  by  one  of  them  ;  for  a  clergyman  has 
no  authority  to  make  an  entry  as  to  the  time  of  the  birth,  and  possesses  no 
means  for  making  any  inquiry  as  to  the  fact  (r). 

It  seems  also  that  the  herald's  original  visitation  books  are  evidence  for 
the  same  purpose,  since  it  was  their  business  to  make  out  pedigrees  (s).  So 
are  inquisitions  pos^  mortem  (t). 

With  respect  to  general  reputation,  it  is  to  be  observed,  that  the  public 
has  an  interest  in  the  state  of  each  of  the  individual  families  of  which 
society  is  composed  ;  the  whole  mass,  from  the  highest  to  the  lowest  ranks, 
is  bound  together  by  the  connecting  ties  of  marriage  and  consanguinity. 
Society  in  general,  therefore,  has  not  only  an  interest  in  knowing,  but  pos- 
sesses the  means  of  knowing,  from  its  connexion  with  each  individual 
family,  the  state  of  that  family,  the  members  of  which  it  consists,  and 
their  various  degrees  of  kindred.  The  laws  which  exclude  the  marriages  of 
parties  within  certain  limits  of  consanguinity,  and  those  also  which  regulate 
the  descent  of  real  and  the  distribution  of  personal  property,  according  to 
known  and  settled  rules,  make  it  a  matter  of  interest,  as  well  as  duty  and 
necessity,  that  the  various  degrees  of  relationship,  not  only  in  each  individual 
family,  but  also  in  those  with  which  it  is  connected,  should  be  ascertained 
and  known.   The  public  forms  of  solemnizing  marriages,  births,  and  burials. 
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(«)  Moncftfon  v-  Attornc^j-gencral,  2 
Russ.  &  M.  147. 

(o)  Il)id. 

( jj)  Supra,  Vol.  I.  p.  243. 

{q)  So  held  in  a  case  in  tlie  K.  B.  Mich. 
T.  2  Geo.  4,  MS. 

(r)  Goodnight  v.  Moss,  Cowp.  591  ;  3 
Bl.  Coram,  c.  7;  B.N.  P.  233;  10  East, 
120.  A  public  register  does  not  prove  the 
time  of  birth.    Cowp.  391. 

(*•)  Steyner  v.  Burgesses  of  Drolticich, 
Skinn.  023.  But  see  the  animadversions 
upon  these  documents  in  tliat  case;  and  12 
Vin,  Ab.  Ev.  T.  b.  87.  And  note,  that  a 
charter  of  pedigree  is  not  evidence,  without 
showing  the  books  and  records  whence  it 
is  deduced,  although  the  heralds  swear 
that  the  pedigree  was  deduced  out  of  the 
records  and  ancient  books  in  the  office. 
Earl  of  'Thanet's  Cose,  2  Jones,  224 ;  and 
Vin.  Ab.  Ev.  T.  b.  87.  And  see  Zouch  v. 
Waters,  lb.  In  order  to  impeach  the  pe- 
digree attempted  to  be  established  by  the 
lessor  of  the  ])laintiff,  the  defendant  having 
proved  that  Ann  Brack  was  of  the  family 
of  the  lessor  of  the  plaintiff,  produced 
books  from  the  Heralds'  Odice,  containing 
an  entry,  puq)orting  to  be  the  affidavit  of 
Ann  Brack,  stating  the  different  members 
of  her  family.  An  officer  from  the  Heralds' 
College  stated  that  affidavits  sent  thither 


with  a  view  to  the  making  out  a  pedigree, 
\vt!re  copied  in  the  heralds'  books,  and  that 
the  originals  were  sometimes  kept  and 
sometimes  returned,  and  that  search  lind 
been  unsuccessfully  made  for  the  original, 
the  copy  of  which  was  contained  in  the 
book.  Littledalc,  J.,  held  that  the  copy 
was  admissible  evidence  for  the  defendant, 
for  the  purpose  of  contradicting  the  pedi- 
gree set  up  by  the  lessor  of  tlie  plaintiff; 
but  held,  that  the  pedigree  in  the  Heralds' 
Office,  compiled  from  it,  was  not  admis- 
sible. Doe  d.Hungate  v.  Gascoigne,  York 
Spring  Assizes,  1831. 

{t)  Inquisitions  post mortein,'wh\\stthey 
were  in  use,  frequently  afforded  great  faci- 
lities for  tracing  descents  (see  13  Ves  jun. 
143).  These,  under  tlie  feodal  system,  were 
taken  before  the  justices  in  eyre,  upon  the 
death  of  a  person  of  fortune,  to  inquire 
into  the  value  of  his  estate,  the  tenure  by 
which  it  was  holden,  and  who,  and  of  what 
age,  his  heir  was,  and  thereby  to  ascertain 
the  relief  and  value  of  the  primer  seisin, 
or  the  wardship  and  livery  accruing  to  the 
heirs  thereon.  These,  at  last,  having  been 
greatly  abused,  were  abolished  in  the  reign 
of  Hen.  8,  and  the  Court  of  Wards  and 
Liveries  erected  in  their  stead.  See  2  Bl. 
Comm.  69;  32  Hen.  8,  c.  46;  4  Inst, 
198. 
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Ocnmil  tend  also  to  the  same  end.  Lastly,  it  may  be  remarked,  that  no  fraud  can 
reputation.  ^gyj^Uy  jjg  practised  in  affairs  of  this  nature,  which  will  not  probably  inter- 
fere with  the  rights  of  individuals  connected  with  the  family  ;  and  that  the 
difficulty  of  practising  such  impositions  successfully,  and  the  vigilance  with 
which  they  are  likely  to  be  watched,  not  alone  by  those  whose  interests  are 
likely  to  be  prejudiced  by  them  (u),  but  by  those  who  are  actuated  merely 
by  a  spirit  of  curiosity,  so  apt  to  be  excited  in  such  affairs,  powerfully  con- 
spire to  support  the  authority  of  this  species  of  evidence. 

Hence  it  is  that  not  only  particular  and  sj)ecific  declarations  as  to  the  state 
of  a  ftimily,  made  by  those  connected  with  it,  are  admissible  with  a  view  to 
pedigree,  but  so  also  is  general  reputation,  as  that  A.  was  the  father,  or  B. 
the  husband  of  C  Such  reputation  or  general  opinion  may  be  presumed  to 
be  the  general  result  in  the  opinion  of  the  public,  founded  upon  actual 
knowledge  and  observation  of  the  acts,  conduct,  and  declarations  of  the 
family,  tending  to  that  conclusion  (x). 

It  seems,  however,  that  evidence  of  reputation  must  be  of  a  general 
nature,  such  as  that  A.  was  generally  reputed  to  be  the  son  of  B.,  or  the 
fiither  of  C,  although  a  much  greater  latitude  ia  allowed  to  traditionary 
declarations  ;  for  although  it  is  probable  that  the  general  facts  of  relation. 
shij)  would  be  matter  of  public  notoriety  and  discussion,  it  is  not  to  be 
presumed  that  the  same  would  happen  with  respect  to  particular  declara- 
tions or  circumstances  of  a  domestic  nature  ;  but  that,  on  the  contrary,  the 
knowledge  of  the  latter  would  be  confined  to  a  few  who  were  either  members 
of  the  family,  or  closely  connected  with  it  (y). 

It  has  been  doubted  whether  general  evidence  of  heirship  be  sufficient  to 
warrant  the  finding  one  person  to  be  heir  to  another;  or  whether  it  be  not 
necessary  that  the  claimant  should  prove  that  he  and  the  deceased  were 
descended  from  some  common  ancestor,  or  at  the  least  from  two  brothers  or 
sisters  (z). 

Upon  an  ejectment,  Thorn,  the  lessor  of  the  plaintiff,  gave  slight  evidence 
of  a  reputed  relationship  between  himself  and  the  person  last  seised,  and  of 
acknowledgments  that  the  Thorns  were  his  heirs  at  law,  but  made  no  de- 
duction of  pedigree,  nor  was  able  to  state  how  the  relation  arose,  or  who 
was  the  common  ancestor,  or  whether  any  ancestor  of  Thorn  was  a  brother 
or  sister  to  any  ancestor  of  the  deceased.  The  jury  found  for  the  plaintift'. 
Upon  a  motion  for  a  new  trial  it  appears  that  the  Court  did  not  agree  ujjou 
the  general  question ;  but  the  Judges  agreed  in  opinion  that  the  evidence 
was  too  loose  and  insufficient  to  prove  even  general  kindred  (a).     Upon 

(m)  Even  the  most  abject  poverty  does  Note,  the  argument  urged  in  favour  of  a 
not  exempt  the  parties  from  rigorous  ob-  strict  deduction  was,  that  if  it  were  unne- 
servatiou ;  tlie  omission  of  the  marriage  cessary,  the  estate  might  be  carried,  con- 
ceremony,  or  the  unlawful  repetition  of  it,  trary  to  the  rules  of  descent,  to  the  halj- 
seldom  escapes  the  scrutinizing  eye  of  the  blood,  to  the  maternal  instead  of  the  pater- 
parish  otiicer,  who,  with  a  view  to  parochial  nal  line,  &c.  It  would  surely  be  going  a 
interests,  prosecutes  for  bastardy,  bigamy,  great  length  to  admit  a  mere  presumption 
&c.  according  to  the  exigency  of  the  case.  in  favour  of  so  harsh  a  rule  as  that  which 

{x)  Le  Blanc,  J.  observed  (10  East,  120)  excludes  relations  of  the  half-blood,  to  re- 

that  reputation  was  no  other  than  the  hear-  but  a  reasonable  presumption,  when  once 

ing  of  those  who  might  be  supposed  to  have  established  by  any  means,  that  the  claimant 

been  acquainted  with  the  fact  handed  down  is  the  real  heir;  and  the  danger  of  prefer- 

from  one  to  another.  ring  the  maternal  to  the  paternal  line  can- 

(*/)  Vide  supra,  Vol.   1.  tit.  Reputa-  not  arise  where  there  is  but  one  claimant, 

TION.  who,  whether  he  claimtd  through  the  pater- 

(z)  2  Bl.  1099.  nal  or  maternal  line,  would  still  be  entitled 

(«)  Eoc  d.  Thorn  \\  Lord,  2  Bl.  1009.  in  preference  to   a  mere  stranger.     The 
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sliowino-  cause  of^ainst  the  rule  for  a  new  trial,  the  plaintiff's  counsel  cited   General 
the  case  of  Newton  and  the    Corporation  of  Leicester  and   The  Attorney-  reputation, 
general,  as  having  been  tried  at  Leicester  about  eight  years  before,  where 
the  lessor  of  the  plaintiff  obtained  a  verdict,  although  there  was  no  deduc- 
tion of  pedigree,  because  it  was  proved  that  the  deceased  used  to  call  him 
cousin. 

The  onus  of  proving  the  death  of  a  person  once  known  to  be  living  is  incum-  Profjf  of 
bent  on  the  party  who  asserts  the  death  ;  for  it  is  to  be  presumed  that  he 
still  lives,  till  the  contrary  be  proved  ( h).  But  it  seems  that  the  presumption 
of  the  continuance  of  life  ceases  at  the  end  of  seven  years  from  the  time 
when  the  party  was  last  known  to  be  living  (c),  in  analogy  to  the  Statute 
of  Bigamy  {d),  and  the  statute  concerning  leases  for  lives  {e). 

Proof  by  an  elderly  person  that  a  member  of  her  family  went  to  the  West 
Indies  many  years  ago,  when  he  was  a  young  man,  and  that  according  to 
the  repute  of  the  family  he  died  there,  and  that  she  never  heard  of  his 
being  married,  is  prima  facie  evidence  that  the  party  died  without  lawful 

issue  (f)- 

It  is  now  perfectly  settled  that  the  parents  are  competent  to  prove  or  Compe- 
disprove  their  marriage  {cj),  or  to  establish  the  legitimacy  or  illegitimacy  of  t^ncy. 
a  child,  by  proof  that  it  was  born  after  or  before  marriage.  A  mother  has 
been  allowed  to  prove  a  clandestine  marriage,  in  the  Fleet,  to  the  father  of 
the  child,  previous  to  its  birth  {h)  ;  and  the  Dowager  Coimtess  of  Anglesea 
was  admitte<l  in  the  House  of  Lords  to  prove  her  marriage  with  the  Earl  of 
Anglesea  previous  to  the  birth  of  their  son.  Lord  Valentia,  where  the 
question  was  as  to  the  legitimacy  of  the  latter  (i).  So  the  evidence  of 
parents  is  admissible  to  bastardize  their  own  issue  (/t),  by  proof  that  they 
have  never  been  married.  But  such  evidence  is  open  to  great  observa- 
tion (Z). 

The  wife  is  competent  to  prove  acts  of  incontinency  with  others,  because, 
as  it  is  said,  this  is  a  matter  peculiarly  confined  to  her  own  knowledge ; 
but  it  is  fully  settled  that  neither  the  wife  nor  the  husband  can  prove  the 
fact  of  non-access  (»n) ;  a  rule  founded  upon  grounds  of  policy  and  of 
decency  (7i). 

Where  the  parties,  if  living,  would  have  been  competent  witnesses  to  Declara- 
ne"-ative  the  marriage,  their  declarations  to  that  effect  are  evidence  after  tions. 
their  decease  (o). 

The  declaration  of  the  father  is,  after  his  death,  admissible  to  prove  that 
the  son  was  born  before  the  marriage  ( p). 

Judges  who    held    that   strict    deduction  (g)  Cowp.  593. 

was  necessary,  founded  their  opinion  on  the  Qi)  Per  Lord  Mansfield,  Cowp.  593. 

doctrine  relating  to  real  actions,  conceiving  (i)  Ap.  2-2d,  1771 ;  and  per  Lord  Mans- 

tliat  the  same  deduction  of  descent  which  field,  Cowp.  594. 

ought  to  be  pleaded  in  real  actions,  ouglit  {k)  B.  v.  Bramley,  0  T.   R.  330.   St. 

to1)c  given  in  evidence  in  ejectment,  in  Peter's  v.  Sichifor(l,Yi.N.V.  112. 

order    to   make  out  a    title  by   descent.  (/)  Per  Lord  Kenyon,  0  T.  R.  330. 

Qu(erc.  ('«)  -R-  ^-  Beading,  B.  N.  P.  11-2.     B. 

(b)  Per  Lord  Ellenhorough,  in  Doe  v.  v.  Kea,  11  East,  131.  Bex  v.  BooJi,  1 
Jesson,  6  East,  80.     Boiee  v.  Hasland,  Wils.  340. 

1  W.  Bl.  404.     And  see  Doe  v.  Deakin,  (n)  Per    Lord    Mansfield,   Cowp.  594 ; 

4  B    &  A    433-    B.  N.  P.  233.    294-5.  and  per  Lord  Ellenborough,  11  East,  133. 

Cowp.  591.  (o)  B.  V.  Brajnley,6  T.  R.  330 ;  B.  N.  P. 

(c)  See  tit.  Presumption.  112.    ilfr/j/v.  ilf^?/.  Ibid. 

(d)  IJac.  l,c.  11,s.  2.  (p)  Goodright  v.  Moss,  Cowp.  591. 
(f)  19  Car.  2.  c.  G.  May  v.  3I(iy,  B.  N.  P.  112  ;  where,  upon 
(/)  Doe  d.  Banning  v.  Griffin,  15  East,       an  issue  out  of  Chancery,  tiie  preamble  of 

293.  '  an  act  of   parliament,  reciting   that   the 
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But  as  the  evidence  of  parents  would  not  be  received  in  their  life-time  to 
prove  the  bastardy  of  children  born  during  marriage,  by  evidence  of 
non-access,  so  neither  are  their  declarations  to  that  effect  admissible  after 
their  death  {q). 


Particulars 
of  proof. 


Proof  of 
averment. 


Variance. 


PENAL  ACTION. 

In  an  action  of  debt  to  recover  a  penalty  under  a  statute,  issue  being 
joined,  on  the  usual  plea  of  nil  debet,  it  is  necessary  to  prove  (r), 

1st.  The  affirmative  of  all  the  essential  averments  (.s). 

2dly.  In  qui  tarn  actions,  that  the  offence  was  committed  within  the 
county,  &c. 

3dly.  That  the  action  was  commenced  within  time,  &c. 

It  has  been  seen,  that  where  a  person  is  charged  with  a  criminal  omis- 
sion, the  proof  of  the  negative  lies  upon  the  party  who  makes  the  charge  {t)  ; 
where,  however,  the  action  is  founded  on  the  doing  an  act  without  a  legal 
qualification,  the  existence  of  which,  if  it  exist  at  all,  is  peculiarly  within 
the  knowledge  of  the  defendant,  it  seems  to  be  incumbent  on  him,  notwith- 
standing the  rule,  to  prove  his  qualification  (u). 

Where  a  contract  is  averred,  a  material  variance  will  be  as  fatal  as  in  an 
action  oi  assumpsit.  Where  the  plaintiff  declared  for  a  penalty  for  fraud  in 
the  measuring  of  coals  purchased  from  the  defendant  by  A.  and  B.,  and  it 
appeared  in  evidence  that  the  purchase  was  made  by  A.,  B.  and  C,  the 
variance  was  held  to  be  fatal  (,r),  although  a  separate  delivery  was  made  to 
A.  and  B.  of  their  shares.  The  same  was  lield  where  the  plaintiff  declared 
for  a  penalty  for  an  illegal  insurance  of  a  particular  lottery  ticket  for  the 
sum  of  42/.,  and  it  turned  out  that  this  sum  had  been  given  for  that  and 
other  tickets  {y). 

And  the  same  proof  must  be  given  of  a  contract  where  the  evidence  of  a 
contract  is  essential,  as  in  an  action  on  the  contract.  Thus,  in  an  action 
against  a  master  of  a  vessel  for  hiring  a  deserter  from  another  ship,  if  the 
prior  hiring  was  by  contract  in  writing,  it  must  be  produced  and  proved, 
and  cannot  be  proved  by  the  parol  evidence  of  the  deserter  {z). 

A  declaration  alleged  that  the  defendant  advertised  a  proposal  for  a 
promise  to  give,  &c.  to  any  one  who  would  procure  A.  B.  a  place  under 
Government :  the  advertisement  was,  in  fact,  for  a  proposal  to  receive 
a  promise.  It  was  held  that  the  words  "  for  a  promise  "  were  surplusage  : 
the  words  "  under  Government"  were  sufficient,  though  the  language  of  the 
statute  is  "  office  in  the  gift  of  the  Crown  "  (a). 


plaintiff's  father  was  not  married,  and  to 
the  truth  of  which  he  was  proved  to  have 
been  sworn,  was  given  in  evidence,  yet, 
upon  proof  of  a  constant  cohabitation,  and 
his  owning  the  mother  upon  all  other  occa- 
sions to  be  his  wife,  the  plaintiff  obtained  a 
verdict. 

(q)  Cowp.  591. 

(r)  In  an  action  for  the  penalty  incur- 
red by  acting  as  a  magistrate  without 
being  qualified,  the  defendant  is  not  en- 
titled to  notice  of  action.  Wright  v.  Hor- 
ton,  Holt's  C.  4.58 ;  cor.  Wood,  B.  York, 
1816. 

(s)  See  Vol.  1.418. 


(0  Supra,  Vol.  I.  418.  421. 

(m)  S upr a,  tit.  Gxsi^. 

(x)  Parish,  q.  t.,  v.  Burwood,  5  Esp. 
C.  33.  Everett  v.  Thidall,  5  Esp.  C.  1G9. 
See  R.  v.  Goddard,  Leach,  617.  Par- 
tridge V.  Coates,  R.  &  M.  153.  Fox  v. 
Keeting,  2  A.  &  E.  670. 

{y)  Philips,  q.  t.,v.  Mendez  da  Costa, 
I  Esp.  C.  59.  Secns,  if  the  declaration 
does  not  aver  a  particular  premium,  but  a 
particular  premium  is  proved  to  have  been 
given.     Ibid. 

(z)  Martin  v.  GreenJeaf,  2  Esp.  C.  729. 

(a)  Clarke  v.  Harvey,  1  Starkie's  C. 
92. 
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In  debt  for  using  a  trade  {h)  withoiit  having  served  an  apprenticesliip,  it    Amount  of 
was  held  that  it  need  not  be  proved  that  the  defendant  used  it  for  the  whole    penaUies. 
of  the  time  laid  in  the  declaration,  provided  that  it  was  alleged  that  he 
forfeited  40  s.  for  every  month  (c),  and  proved  that  he  used  the  trade  for  a 
month  together. 

Where  several  lottery  tickets  are  insured  at  the  same  time,  one  penalty 
only  can  be  recovered  (c?) ;  but  it  is  otherwise  where  several  tickets  are 
insured  at  different  times,  although  on  the  same  day(<').  But  the  plaintiff 
cannot  recover  more  penalties  than  are  included  in  the  affidavit  to  hold  to 
bail(/). 

If  the  jury  find  a  general  verdict  for  one  penalty  {(j),  it  is  for  the  plaintiff  Penalty, 
to  apply  it ;  but,   after  api)lying  it  to  one  count,   which  turns  out  to  be 
defective,  he  cannot  afterwards  apply  it  to  another,  although  the  evidence 
would  have  warranted  a  verdict  on  the  latter  (//). 

2dly.  Within  the  county. — An  offence   against  a  penal  statute  must  in    Witliin  the 
general  be  alleged  and  proved  to  have  been  committed  within  the  proper  county,  kc. 
county  (i).     A   variance   in   this  respect  is   matter  of  defence  upon  the 
trial  (A). 


(b)  The  averment  of  the  trade  was  held 
to  be  material.  Averment  of  the  trade  of 
a  sawyer  is  not  proved  by  evidence  of 
setting  to  work  in  tlie  trade  of-a  mast  and 
block-maker.  Spencer  v.  Mann,  5  Ksj). 
C.  110.  But  seinble,  a  misdescription  of 
the  master's  trade  would  not  be  mate- 
rial, lb.  See  Beach  v.  Turner,  4  Burr. 
2449. 

(c)  Powell,  q.  t.,  V.  Farmer,  Peake's 
C.  57.  Under  the  statute,  5  Eliz.  c.  4, 
s.  31 ;  this  l)ranch  of  the  statute  was  re- 
pealed by  the  statute  54  G.  3,  c.  90. 

(rf)  Holland  v.  Diijfin,  Peake's  C.  58. 
So  under  the  stat.  29  C.  2,  s.  7,  which 
enacts  that  no  tradesman,  artificer,  work- 
man, labourer  or  other  person,  shall  do  or 
exercise  any  worldly  labour,  business,  or 
work  of  their  ordinarj'  calling  on  the  Lord's 
Day,  except  works  of  necessity  and  cha- 
rity, and  except  dressing  of  meat  in  fami- 
lies, or  dressing  and  selling  of  meat  at  inns, 
cooks'  shops,  or  victualling-houses,  for  such 
as  cannot  otherwise  be  provided,  &c.  on 
pain  of  forfeiting  5  s.  &c. ;  it  was  held,  that 
a  baker  who  exercised  his  trade  on  a  Sun- 
day could  not  be  convicted  in  more  than 
one  penalty  in  respect  of  the  same  Sunday, 
and  that  there  could  be  no  more  than  one 
offence  on  one  and  the  same  day.  Cripps 
v.  Burden,  2  Cowp.  G40.  So  if  an  unqua- 
lified person  kill  several  hares  on  the  same 
day,  he  cannot,  it  is  said,  be  convicted  in 
so  many  different  penalties,  as  the  offence 
for  which  the  statute  gives  the  forfeiture  is 
the  keeping  of  dogs  and  engines,  and  not 
the  killing  the  hare.  R.  v.  Matthncs,  10 
Mod.  2G.  Supra,  500 ;  and  per  Ld.  Ken- 
yon,  in  Peshally.Layton,  2  T.  R.  512; 
Marriott  v.  Shaw,  Com.  274.  Yet  qu. 
whether  every  distinct  instance  of  killing  a 
hare  be  not  a  different  using  of  a  gun,  &c. 
to  destroy  game  ?  For  the  statute  is  in  the 
disjunctive,  keep  or  use.     See  jR.  v.  Gage, 


1  Str.  546 ;  B.  v.  King,  1  Sess.  C.  88.  In 
the  case  of  Brooke  v.  MUUken,  3  T.  R.  509, 
it  was  held  that  several  penalties  might 
be  incurred  on  the  same  day,  on  the  12 
G.  2,c.  30,  for  distinct  acts  of  sale  of  books 
reprinted  in  another  country,  which  were 
originally  printed  and  published  here.  If 
a  man  first  shoot  a  hare,  and  afterwards, 
though  on  the  same  day,  shoot  a  pheasant, 
it  seems  that  the  acts  of  using  are  as  dis- 
tinct as  the  acts  of  sale  were  in  Brooke  y. 
MiUilien. 

(e)  See  Brooke  v.  MUUken,  3  T.  R.  509  ; 
and  the  preceding  note. 

(  f )  Phillips  V.  Mendez  da  Costa,  1 
Esp.  C.  34. 

(j/)  One  penalty  may  be  recovered 
against  several  under  the  game  laws. 
Hardyman  v.  Whitalier,  2  East,  572. 
Secus,  in  proceeding  against  two  proctors 
for  practising  without  certificates.  Bar- 
nard V.  Gostling,  1  N.  R.  245. 

(/«)  Hollowaij  V.  Bennett,  3  T.  R.  448. 
Hardy  v.  Cathcart,  5  Taunt.  11.  Penal 
information  for  using  a  private  still,  for 
which  the  party  was  liable  to  the  penalty  of 
20/.  under  an  ancient  statute;  the  Court 
quashed  a  conviction  in  the  sum  of  200/., 
which  could  only  arise  by  inference  from 
recent  statutes,  which  impose  the  greater 
penalty  for  having  in  custody,  &c.  R.  v. 
Bond,  1  B.  Ac  A.  390. 

(i)  By  the  stat.  31  Eliz.  c.  5,  s.  2,  which 
enacts  that  the  offence  against  any  penal 
statute  shall  not  be  laid  to  be  done  in  any 
other  county  than  where  it  was  in  truth 
done.  This  statute  extends  to  all  actions 
by  common  informers  upon  a  penal  statute, 
whether  made  before  or  after  that  statute 
(B.  N.  P.  194.  Com.  Dig.  Action,  N.  10. 
2  T.  R.  238;  2  B.  &  P.  381.  Barber  v. 
Tilson,  3  M.  &  S.  429).     The  statute,  how- 


(k)  4  East,  385. 
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Wliere  a  contract  was  made  for  the  purchase  of  coals,  without  stating  the 
specific  quantity,  it  was  held  that  the  offence  of  selling  coals  of  a  different 
description  from  those  contracted  for,  was  committed  in  the  county  where 
the  coals  were  delivered,  the  contract  having  been  made  in  a  diff"erent 
county  (Z).  But  the  not  justly  measuring  such  coals  being  a  local  omission 
contrary  to  a  local  Act,  is  completed  at  the  place  where  the  coals  are  kept 
for  sale,  and  where  the  bushel  is  required  to  be  kept  for  the  purpose  of 
measuring  (?7i). 

The  offence  of  driving  a  distress  out  of  the  hundred  is  not  complete  till 
the  cattle  have  entered  the  second  hundred  ;  and  if  the  latter  hundred  be 
situated  in  a  diff'erent  county,  the  defendant  will  be  liable  to  be  nonsuited 
if  the  vemie  be  not  laid  there  (?i). 

Where  a  draft  was  given  for  usurious  interest  in  the  county  A.,  and  the 
money  was  actually  received  on  the  draft  in  the  county  B.,  it  was  held  that 
the  offence  was  committed  in  the  latter  county  (o). 

An  action  for  non-residence,  although  the  offence  consist  in  an  omission, 
must  be  brought  in  the  county  where  the  living  is  situate  (p). 

In  an  action  of  debt  for  using  a  trade  without  having  served  an  appren- 
ticeship, it  was  held  that  proof  was  requisite  that  the  defendant  exercised 
the  trade  for  one  entire  month  (rj)  within  the  same  county  (?•)• 

Although  the  ve7me  be  changed  into  another  county  for  the  purpose  of 
trial,  the  cause  of  action  must  still  be  proved  to  have  accrued  in  the  county 
where  the  venue  is  laid  (s). 

Where  part  of  the  penalty  sued  for  is  given  by  the  statute  to  the  poor  of 
the  particular  parish  where  the  offence  was  committed,  evidence  is  also 
requisite  to  prove  that  the  offence  was  committed  in  that  parish  according 
to  the  allegation  in  the  information  or  declaration  (t). 

195  ;  where  it  was  held,  that  if  a  premium 
be  taken  at  the  time  of  an  usurious  loan, 
receiving  interest  at  the  rate  of  5  L  per 
cent.,  tlie  offence  is  complete  as  soon  as 
any  interest  is  received.  If  an  usurious 
contract  be  entered  into  by  a  deed  exe- 
cuted in  London,  appointing  the  lender  to 
be  the  receiver  of  the  borrower's  rents  in 


ever,  contains  some  exceptions  as  to  in- 
formations by  the  Attorney-general  in  the 
Exchequer,  champerty,  ivc. — By  the  stat. 
21  Jac.  1,  c.  4,  all  informations,  either 
by  or  on  behalf  of  the  King  or  any  other, 
for  any  offence  against  any  penal  statute, 
shall  be  laid  in  the  county  where,  &c.  This 
statute,  it  has  been  held,  does  not  apply  to 
offences  created  by  subsequent  statutes, 
(3  M.  &  S.  438;  B.  N.  P.  195;  Hlckes's 
Case,  1  Salk.  37:2, 3).  But  held  to  extend 
to  an  offence  created  by  a  statute  which 
had  expired  before  21J.  1,  but  continued 
by  subsequent  statutes,  which  give  it  effect 
from  the  time  of  first  being  passed.  Shlj)- 
mmi  v.  Henbest,  4  T.  R.  109.  And  neither 
of  these  statutes  extends  to  actions  brought 
by  the  party  grieved.  Ibid,  and  B.  N.  P 
195.  By  the  latter  statute,  s.  3,  the  in-, 
former  shall  make  oath  that  the  offence 
was  committed  in  the  county  where  the 
suit  was  commenced.  The  venue  of  an 
information  for  being  a  tanner  and  shoe- 
maker, under  the  stat.  24  G.  2,  c.  19,  need 
not  be  within  the  county.  Attorney-ge- 
neral V.  Farris,  3  Aus.  87 1 .     Sed  qu. 

(I)  Butterfield  v.  Windle,  4  East,  385, 
under  the  stat.  3  Geo.  2,  c.  26. 

(/«)   Ibid. 

(n)  Pope  V.  Davies,  2  Camp.  266  ;  and 
see  Piatt  v.  Lolihe,  Plow.  35.  Sav.  58. 

(o)  Scurrij  v.  Freeman,  2  B.  &  P.  381. 
And  see  Wade,  q.  t.,  v.  Wilson,  1  East, 


Middlesex,  with  a  pretended  salary,  and 
the  lender  receive  the  rents  in  Middlesex, 
but  settle  for  the  balance  with  the  borrower 
in  London,  the  venue,  in  an  action  on  the 
statute,  is  well  laid  in  London  {Scott,  q.  t., 
V.  Brent,  2  T.  R.  238) ;  and  per  Ashurst, 
it  might  be  laid  eitlier  in  London  or  Mid- 
dlesex (Ibid.  240).  But  P.  C.  K.  B.  Hil. 
T.  1825,  the  venue  must  be  laid  in  the 
county  where  the  money  is  received,  and 
not  where  the  contract  is  made.  As  to 
the  venue  in  cases  of  conspiracy,  game, 
libel,  k.c.  see  those  titles  respectively ;  as 
to  the  venue  in  cases  of  indictments,  see 
Starkie's  Crim.  Pleadings,  Ch.  I. 

{p)  In  the  K.  B.  MS. 

Iq)  B.  V.  Barnett,  3  Camp.  344.  Pear- 
son V.  Gowran,  3  B.  &  C.  700. 

(r)  Cunningham  v.  Watson,  3  Camp. 
249.  This  penal  law  is  now  repealed. 
Supra,  847,  note  {b). 

(s)  Bobinson  v.  Garthwaite,  9  East, 
296.     See  the  stat.  38  Geo.  3.  c.  2,  s.  1. 

{t)  See  B.  v.  Lookup,  4  Burr.  2018. 
Evans  v.  Steevens,  4  T.  R.  226.     B.  v. 
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T.  •        ffi.iP,it  if  the  parish  be  described  by  its  popular  and  well-known 

Where  the  P  afterwards  adducing  such  evidence  (i/). 

he  was  held  to  be  preciuueu  .  „  /,x      The  suine  out  a  Za^  to<  was 

3dly    The  commencement  ivithin  time,  &c.  (s).— 1  He  suing  uu 

"  ?:nro:u:.::rorre  tt^h'ot  t.at  a  ,..i ..-»  action  ..  »^^^^ 

time  aU  l"h  there  be  no  evidence  to  connect  the  wr,t  w,  1,  «'"  ««'  °"  ?>' 
priaed  tl^  declaration  appear  to  have  been  Sled  m  ';™.«')  i  '"''  : 
^ecorf  of  an  issue  in  the  Common  Ple.s  did  not  prove  the  fme  of  fihng 
the  declaration  (d). 


Parish. 


Coniir.ence- 
meiit. 


Priest,  6T.  R.  538  ;  the  statute  gave  a 
part  of  the  penalty  to  the  overseers  of  tlie 
poor  wliere  the  offence  was  committed,  and 
in  the  conviction  it  was  adjudged  to  he 
paid  to  the  overseers  of  the  township  ot 
Ullesthorpc,  the  fact  having  heen  alleged 
at  UUestiiorpe ;  and  the  Court  were  ot 
opinion  tliat  the  conviction  was  irregiihir. 
In  R.  V.  Wijatt,  (2  Ld.  Raym.  1478),  m 
a  similar  case,  where  the  ofience  was  laid 
to  Iiave  been  committed  apud  Villam  de 
I^Iottram  Andrews,  the  Court,  after  con- 
viction, said  that  they  would  intend  tliat 
th(!  parish  was  co-extensive  with  the  vil  , 
and  that  if  the  vill  was  extra-parochial, 
the  informer  would  have  the  whole. 

(m)  Williams  \.  Burgess,  3  Taunt.  1-7. 
And  see  Kirtland  v.  Pounsett,  1  Taunt. 
570.  Biirbidqe  v.  Jakes,  1  B.  &  P.  -2o. 
lu  an  action  of  debt  on  the  stat.  3  Hen.  8, 
c.  11,  against  Dr.  Leigh,  for  practismg 
phvsic  in  the  parish  of  St.  George's  in  tlie 
East,  within  seven  miles  of  the  City  ot 
London,  it  appeared  from  the  consecration 
deed,  tliat  the  name  of  the  parish  was  M. 
George's,  in  the  county  of  Middlesex  ;  but 
Lee,  C.  J.  held  it  to  be  well  enougli,  lor  it 
was  more  generally  known  by  the  former 
than  bv  the  latter  descrii.tion.  And  see 
Wilsoii,  q.  t.,  V.  Van  Mildert,  2  B.  &  P. 
394,  where  it  was  held  that  three  united 
parishes  might  be  described  in  pleading  as 
one  rectory.  „  ^-,, 

(x)  Wilson  V.  Gilbert,  2  B.  &  P.  281. 
(j/)  Tovey  v.  Plomer,  Esp.on  Pen.  Stat. 
142,  cor.  Ld.  Ellenborough  j  but  see  below, 
850',  notes  (e)  and  (/;)•  ^        _     ,, 

(;:)  By  the  stat.  31  Eliz.  c.  5,  s.  5,  all 
actions,  "indictments,  &c.  brought  for  any 
forfeiture  upon  a  penal  statute,  whereby 
the  forfeiture  is  limited  to  the  King  only, 
shall  be  brought  within  two  years,  &c.; 
where  the  benefit  is  limited  to  the  King 
and  the  informer  (except  where  the  action, 
&c.  is  brought  on  the  Statute  of  Tillage), 
within  one  vear ;  or  on  default,  then  by  the 
King,  with'in  two  years,  &cc.  Upon  the 
construction  of  this  statute,  and  that  ot 
7  Hen.  8,  c.  3,  where  the  penalty  is  given 
to  a  common  informer  alone,  the  action 

VOL.  II. 


must  be  brought  within  one  year{Looh<p 
V  Sir  T.  Frnlericlt,  4  Burr.  2018;  B.N.P. 
19.3  where  the  action  was  brought  on  tlie 
stat.  9  Ann.  c.  14);  and  it  extends  to  all 
actions  upon  penal  statutes,  whereby  the 
forfeiture  is  limited  to  the  King,  or  to  the 
Kino-   and  a   common    informer,  whether 
mad"  before  or  since  the  stat.   31    Ehz., 
3  M   &  S.  421.434  ;  5  Taunt.  7o4  ;  9  East, 
oOG-    but  it  does  not  extend    to   actions 
brought  by  the  party  grieved    1  Lord  Ray. 
78  ;  Haw.  b.  2,  c.  2«,  sec.  47  ;  Cro.  Eliz. 
(145-  Carth.232;  3  Leon.  237;  Show.  2,.A; 
Tidd's  Practice,  13,  14,  seventh  edition; 
WiUes,   413  (a).     It   has,   however,  been 
doubted  whether  the  statute  applies  where 
the  whole  of  the  penalty  is  given  t..  the 
informer.    CalHford  v.  ]JlandJord,-i  Mod. 
l-x)  ■    affir.  Chance  v.  Adams,   Ld.   Kay. 
78 ;  cont.  4  Com.  Dig.  410.     Frederick  y 
Lookup,  ^Bnvv.-201S;  B.  N.  P.  10^.-     If 
a   statute  give  a  moiety  to  the  informer 
and  a  moiety  to  the  King,  though  an  in- 
formation after  the  year  be  void  as  to  the 
informer,  it  is  good  as  to  the  King.     Haw. 
b   '>  c   26,  8.  46;  3  Mils.  250;  Moor,  oS; 
Savi'u,  6.    The  stat.  31  Eliz.  c.  5,  extends 
to  offences  of  omission  as  well  as  commis- 
sion.    5  M.  &  S.  427  ;  2  Chitty's  Rep.  420; 
Chittv  on  the  Statutes,  700.     The  limita- 
tions "in  the  statute  being  incorporated  m 
the  stat.  12  Anne,  apply  to  Scotland  as  well 
as  England.      Surtees  v.  Allan,  2  Dow. 
254,  and  now  see  the  late  statute,  sujyra, 

656.  ,         ->  -c    i 

(a)  Hurdyman  v.  Whittaker,  2  East, 
573.  CuWford  v.  Blandford,  Carth.  2.i2, 
by  two  judges,  Holt,C.  J.  dissent.  For  other 
observations  and  decisions,  connected  with 
this  subject,  vide  supra,  tit.  Justices 
— Hundred;  and  AH/m,tit.TiiME. 

(b)  Hutchinson  V.  Piper,  4  Taunt,  ooo. 

(c)  6  Taunt.  141  ;  1  Marsh.  497. 

(d)  In  Thistleicood  v.  Cracroft,  b 
Taunt  141,  1  Marsh.  497,  the  writ  was 
JeC;able  Easter  1813,  but  had  not  been 
returned;  the  issue  was  of  Hilary  Iblo, 
and  The  plaintiff  produced  rule^  for  times 
?o  declarlfrom  Mich.  1813  to  Tnn.  1814  ; 
and  it  was  lield  that  this  was  not  sufhcient 
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The  writ  may  be  produced  in  order  to  show  that  the  action  has  been 
commenced  within  time,  after  the  objection  has  been  taken  (e). 

In  an  action  for  penalties  for  using  a  trade  without  having  served  an 
apprenticeship,  it  was  held  that  no  penalty  could  be  recovered  which  was 
completely  incurred  a  year  before  the  action  brought;  for  each  month's 
employment  is  a  distinct  offence  (/). 

Under  the  Uniformity  of  Process  Act,  the  writ  is  the  commencement  of 
the  action,  and  the  record  shows  the  day  on  which  it  was  issued  {g).  The 
plaintiff's  counsel  having  neglected  in  the  first  instance  to  prove  the  com- 
mencement of  the  suit,  Lord  Kenyon  held  that  it  might  be  proved  in  any 
stage  of  the  cause  {h). 

The  evidence  as  to  the  corpus  delicti  is  referred  to  under  the  ajjpropriate 
heads  (i). 

The  defendant  may,  under  the  general  issue  of  nil  debet,  avail  himself  of 
any  proviso,  either  in  the  principal  statute,  or  any  other  which  exempts  him 
from  the  penalty,  by  evidence  that  he  is,  in  point  of  fact,  within  the  exemp- 
tion (A).  But  the  defendant  cannot,  under  this  issue,  prove  that  the  penal- 
ties have  already  been  recovered  by  a  stranger ;  for  the  fact  ought  to  have 
been  pleaded,  in  order  to  give  the  plaintiff  an  opportunity  of  replying  that 
the  recovery  was  fraudulent  {I). 

An  offence  against  a  penal  statute  cannot  be  punished  after  the  repeal  of 
the  particular  clause  creating  the  offence,  although  the  offence  was  com- 
mitted previous  to  the  repeal  of  the  Act,  unless  the  repealing  statute  contain 
some  special  exemption  (?«). 

An  informer  who  is  entitled  to  any  part  of  the  penalty  is,  it  has  been 


evidence  to  show  that  the  declaration  had 
been  filed  in  time. 

{e)  Maugham  v.  Wallter,  Peake's  C. 
263.  Where  the  plaintifl",  after  he  had 
closed  his  case  in  a  penal  action,  and  after 
an  objection  had  been  taken  to  the  insuffi- 
ciency of  the  evidence,  oflered  further  evi- 
dence in  order  to  remove  the  objection, 
Lord  EUenborough  said  that  he  would 
receive  it,  if  the  omission  arose  from  inad- 
vertence on  the  part  of  the  plaintiff's  coun- 
sel, but  not  otherwise.  Alldred  v.  Halli- 
well,l  Starkie's  C.  117. 

(/)  JEvans  v.  Hunter,  2  Camp.  293. 

(g)  See  tit.  Justices;  Hundred; 
Time. 

(/()  Mniigham  v.  Wallier,  Peake's  C, 
1G3.  But  where  the  plaintiff  had  closed 
his  case,  having  omitted  to  prove  that  the 
offence  had  been  committed  in  the  proper 
county,  Lord  Ellenborough  excluded  sub- 
sequent proof.  Tovey  v.  Palmer,  Esp. 
on  Pen.  Stat.  142;  but  qu. 

(i)  See  Game,  Usury,  &c.  A  penalty 
is  inflicted  by  stat.  3  Geo.  2,  c.  26,  s.  13, 
on  coal  dealers  who  shall  neglect  to  fill 
the  sacks  sent  out  from  a  measure  pre- 
scribed by  the  Act.  Proof  that  the  coals, 
on  being  remeasured  at  the  place  of  deli- 
very, were  short  of  the  proper  quantity,  and 
the  testimony  of  one  who  saw  the  coals 
delivered  out  of  the  barge  into  the  cart, 
and  who  continued  with  them  until  re- 
measured,  that  he  saw  no  bushel  used,  is 
sufficient  proof  of  a  neglect  within  the 


tatute.  Warreji  v.  Wlndle,  3  East,  205. 
And  even  without  such  testimony,  the 
former  evidence  is  presumptive  i)roof,  in 
support  of  an  avennent  in  an  action  on  the 
statute,  that  the  coals  had  not  been  justly 
measured  within  the  statute.  Ibid.  Where, 
in  an  action  for  unshipping  foreign  glass 
without  paying  duty,  the  master  of  a 
homeward-bound  vessel  coming  up  the 
Thames  was  proved  to  have  hired  and  sent 
off  a  boat  and  men,  accompanied  by  one  of 
his  own  crew,  to  bring  away  certain  boxes 
of  foreign  and  British  glass  lying  on  the 
sauds  on  the  Essex  coast,  to  be  landed  at 
Woolwich,  which  they  find  and  bring  as 
far  as  Gravesend,  where  the  whole  is 
seized 'by  the  custom-house  officers;  held 
to  be  sufficient  for  a  juiy,  of  a  being  con- 
cerned in  unshipping  foreign  glass  without 
payment  of  duty,  and  in  unshipping  British 
glass  shipped  for  exportation,  subjecting 
the  master  of  the  vessel  to  the  penalties  for 
both  those  offences,  although  the  whole 
was  one  transaction.  Attorney- general  v. 
Toiv7is,6  Price,  198. 

(k)  B.  N.  P.  225  ;  2  Roll.  Ab.  683.  H. 
v.  Hall,  1  T.  R.  320.  It  was  foi-merly 
held  otherwise,  where  the  exemption  was 
contained  in  anotlier  Act,  or  where  it  con- 
tained matter  of  law.     Gilb.  L.  Ev.  11. 

(l)  Bredon  v.  Harman,  2  Str.  701 ;  m- 
pra,  Vol.  I.  tit.  Judgment  ;  and  see  the 
statute  4  H.  7,  c.  20. 

(w)  Miller's  Case,  1  Bl.  451. 
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seen,  incompetentto  give  evidence  (n);  but  in  some  'f  ^^^'^^^  -^''.^^^^^  t^uT 
are  made  competent  by  the  express  provisions  of  particular  statutes  (o)    and 
in  some  other'instances  also,  informers  have  been  held  to  be  compet-t,  by 
necessary  inference  from  particular  statutes,  on  the  consideration  that  such 
statutes  would  otherwise  be  in  a  great  measure  migatory  (p). 

PENALTY. 

Thb  question  whether  a  particular  sum  specified  in  a  covenant  or  other  Qno.tionou 
ac^reement  was  intended  as  a  penalty,  or  as  liquidated  damages,  depend     ^^^^^^^ 
u^^on  the  form  of  tlie  instrument,  and  the  intention  of  the  parties  as  collec  ed 
from  the  whole  of  the  instrument.     This  is  purely  a  question  of  law  ;  but  it 
is  necessary  to  advert  to  it  in  order  to  ascertain  whether  the  party  must  be 
prepared  with  evidence  to  prove  the  actual  damage  sustained  from  the 
breach  of  contract,  or  according  to  the  contract,  he  is  entitled  to  a  specific 
sum  on  proof  of..,  breach  of  the  agreement.    If  the  sum  be  -e-t    -d  PoWU. 
simply  under  the  denomination  of  a  penalty,  on  an  agreement  not  to  do  a 
specified  thing,  or  to  secure  some  advantage  to  an  obligee,  such  as  the  use 
of  a  particular  room  (q),  the>v«  of  the  instrument  imports  it  to  be  a  mere 

^^But  although  the  terms  of  the  instrument  prima  facie  import  liquidated 
damages,  they  will  not  be  considered  as  such  if  a  contrary  intention  be  ma- 


(n)  Supra,  Vol.  I.  tit.  Witness.— In- 
former. 

(o)  See  the  stat.  32  Geo.  3,  c.  56,  s.  7, 
which  prohibits  counterfeit  certificates  of 
the  characters  of  servants.  And  see  the 
Hackney-coach  Act,  33  Geo.  3,  c.  75,  s.  17. 
See  tlie  statute  1  Geo.  4,  c.  56,  as  to  ma- 
licious trespasses.  And  see  also  as  to  pa- 
rishioners, supra,  Vol.  I.  tit.  Witness.— 
Inhabitant. 

(;;)  As  in  the  case  of  the  Bribery  Act, 
2  Geo.   2,  c.  24.    See  Reward  v.  Ship- 
ley,   4    East,   182.      Bush    v.   Rau-limj, 
Say.   289.      Mead    v.  Robinson,   Willes, 
425.    Dover  v.  Maester,  5  Esp.  C.  92. 
So  in  a  prosecution  under  the   stat.  21 
Geo.  3,  c.  37,  against  exporting  machinery 
(R.  V.  Teasdale,  3  Esp.  C.  68).     So  under 
the  stat.  23  Geo.  2,  c.  13,  s.  1,  tor  se- 
ducing  artiiicers  to  leave   the    kingdom, 
although  the  informer  is  entitled  to  half  the 
penalty  {R.  v.  Jo/ni^on,  Willes,  425  n.  (c). 
So  on   a  prosecution  for  penalties  under 
the  stat.  9  Ann.  c.  14,  s.  5,  the  loser  of 
money  at  play  is  competent  to  prove  the 
fact.       R.    V.    Luchuj),   Willes,    425  (c). 
Proof    of   exemption    lies    on    defendant. 
R.  V.  Neville,  1  B.  &  Ad.  489.     See  also 
Sutton  v.  Bishop,  4  Burr.  2284.     Sibly 
V.  Cuming,  4  Burr.  2469;  B.  N.  P.  22o. 
R.  V.  Pemherton,  1  Bl.  250;  1  M.  &  M. 
42.     The  new  rules  do  not  apply  to  such 
penal  actions  as  are  within  the  4th  sect,  ot 
tlie  stat.  21  J.  l,c.  4.     See  Lord  Spencer 
V.  Swannell,  3  M.  &  W.  154  ;  and  seinble, 
that  the  st.  21  J.  1,  c.  4,  applies  to  actions 
on  statutes  subsequent  as  well  as  prior  to 
that  Act.     As  to  the  limitation  of  actions 


for  penalties  by  parties  aggrieved,  see  the 
2  &  3  Will.  4,  c.  71,  9.  3,  §-  supra. 

(q)  Smith  V.  Dickinson,  3  B.  &P.  630. 
Sloman  y.  Walter,!   Brown's  C.  C.  418. 
Lord  Hardwicke,  in  Roi/  v.  The  Duke  oj 
Beaufort  (2  Atk.  190),  held  that  a  person 
who  enterud  into  a  bond  conditioned  to  pay 
100  I.  if  he  poached,  must  have  paid  the 
100/.    for    any    breach.     But    see    Lord 
Eldon's   observations    (2   B.   &    P.   352), 
where  he  says,  with  respect  to  the  case  of 
Hardy  v.  Martin  (1    Brown's  C.  C.  418, 
in  note),  "  I  do  not  understand  why  one 
brandy  merchant,  who  purchases  the  lease 
and  goodwill  of  a  shop  from  another,  may 
not  make  it  matter  of  agreement,  that  if 
the  vendor  trade  in  brandy  within  a  certain 
distance  he  shall  pay  600  l,  and  why  the 
party  violating  such  an  agreement  should 
not  be  bound  to  pay  the  sum  agreed ;  al- 
though, if  such  an  agreement  be  entered 
into  In  the  form  of  a  bond  loith  apenalty, 
it  may  perhaps  make  a  difference."    The 
stat.  8  &  9  Will.  3,  c.  11, 8.  8,  seems  to  be 
imperative  as  to  the  assignment  of  breaches 
in   all  cases,  except  money-bonds,    bail- 
bonds,    replevin-bonds,    &c.      See    Tidd's 
Prac.   604,  7th   edit.,  and  supra,  431.— 
But  where  one  gave  a  counter  security  to 
pay  an  annuity,  and  a  warrant  of  attorney 
as  a  coUateral' security,  and  it  was  agreed 
that  in  default  of  any  one  payment  ot  the 
annuity,  judgment  should  be   entered  up 
for  the  specific  price  of  the  annuity,  it  was 
held    that  execution  might  issue  for  the 
whole  sum,  without  assigning  breaches  un- 
der the  statute.    Hoivell  v.  Stratton,  2 

Smith,  66.  „   ,^  o--. 

(j)  Per  Lord  Eldon,  2  B.  &  P.  3o2. 
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nifested  by  the  terms  of  the  instrument.  Thus,  although  the  agreement 
concluded  in  this  form,  "  Lastly,  it  is  hereby  agreed,  that  cither  party  fail- 
ing to  perform  their  undertaking  shall  pay  to  the  other  200 1.  •"  although 
this  appeared  to  be  contract,  and  not  penalty,  the  Court  held  that  they  were 
to  look  to  the  whole  of  the  instrument  (s). 

Thus,  if  a  smaller  penalty  be  by  the  same  instrument  made  payable  upon 
the  breach  of  jiart  of  the  agreement,  this  rebuts  the  presumption  that  the 
parties  intended  the  larger  sum  to  be  paid  for  the  same  breach  {t). 

And  where  the  stipulated  damages  are  to  depend  on  a  condition  precedent, 
the  party  is  not  entitled  to  them  by  a  mere  breach  of  contract,  unless  the 
event  has  hajipened  {u). 

So  it  is  if  the  deed  or  agreement  contain  a  number  of  different  covenants 
or  stipulations,  and  a  large  sum  be,  at  the  end,  covenanted  or  agreed  to  be 
paid  for  breach  of  performance;  for  then  the  object  appears  to  be  to  secure 
the  performance  of  the  agreement  in  general,  and  it  is  not  to  be  presumed 
that  the  parties  intended  that  the  whole  should  be  paid  for  the  breach  of 
any  one  article  {x). 

Where  the  party  binds  himself  to  pay  a  specific  sum  as  stipulated  damages, 
or  as  a  sum  forfeited  or  due  for  non-performance  of  an  agreement,  such  as 
not  to  continue  in  or  to  engage  in  a  particular  trade  or  business  (y),  or  to 


{s)  Per  Lord  Eldon,  in  Astley  v.  Wel- 
don,  2  B.  &  P.  34G.  The  plaintiff  in  that 
case  agreed  to  pay  to  the  defendant  so 
much  per  week  for  pcrfonnance  at  his 
theatres,  and  to  pay  travelling  expenses, 
&c. ;  the  defendant  agreed  to  perform  the 
parts  required  by  the  plaintiff;  to  attend 
beyond  the  usual  hours  on  emergencies, 
and  at  rehearsals,  or  to  be  subject  to  such 
fines  as  are  established  at  the  theatres ; 
and  notwithstanding  the  general  conclu- 
sion, it  was  held,  (in  an  action  ofasMnnps'd, 
stating  several  breaches  in  refusing  to  per- 
form and  attend,  &c.),  that  tlu;  sum  men- 
tioned was  a  penalty,  and  not  liquidated 
damages.  Where  by  the  original  lease,  the 
tenant  covenanted  not  to  sow  during  the 

last  three  years  more  than acres  in 

one  year  with  clover,  or  if  he  did  so,  to  pay 

an  additional  rent  of 1,  per  acre,  for 

every  one  above,  &c.,  held  that  although 
the  several  terms  penalty,  compensation, 
and  additional  rent  were  used  in  the  lease, 
yet  that  according  to  the  present  rule  of 
the  Court,  it  was  not  to  be  considered  as  a 
penalty  in  order  to  protect  the  defendant 
from  answering,  but  as  stipulated  damages, 
or  as  additional  rent,  and  therefore  entitling 
the  plaintiff  to  a  discovery  of  the  trans- 
action. Jones  y.  Green,  3  Y.  &  J.  298. 
And  see  Rolf  v.  Peterson,  2  Bro.  C.  C. 
436;  and  PuUeney  v.  Shelton,  5  Ves. 
260. 

(t)  Astley  V.  Weldon,  2  B.  &  P.  346 ; 
supra,  note  (s).  Fletcher  v.  Dyche,  2  T. 
R.  32. 

{v)  Stan'tforth  v.  Lyall,  7  Bing.  269. 

(.r)  2  B.  ■&  P.  353.  Where  the  sum 
which  is  to  be  a  security  for  the  perform- 
ance of  an  agreement  to  do  several  acts, 
will,  in  case  of  a  breach  of  the  agreement, 
be  sometimes  too  large  and  sometimes  too 


small  a  compensation  for  the  injury,  the 
sum  is  to  be  considered  as  a  penalty. 
Davis  V.  Pent  on,  0  B.  &  C.  216.  Where 
an  agreement  containing  various  stipula- 
tions, of  various  degrees  of  importance, 
provided  that  in  case  either  should  fail 
to  fulfil  the  agreement,  or  any  part  thereof, 
or  any  stijiulation  therein  contained,  such 

party  should  pay  to  the  other 1,  which 

was  thereby  declared  to  be  liquidated  and 
ascertained  damages,  held  that  not  being 
limited  to  breaches  which  were  of  an  un- 
certain nature  and  amount,  it  was  to  be 
considered  as  a  penal  sum  only.  Kemble 
v.  Farren,  6  Bing.  141,  and  3  Si.  &  P.  42.5. 
So  where  a  cognovit  was  given  for  200  Z. 
in  an  action  for  damages  for  breaking  up 
a  road,  and  tlie  defeazance  stipulated  mi- 
nutely for  his  doing  various  acts  in  a 
limited  time.  Charrinyton  v.  Laing,  6 
Bing.  242.  But  where  upon  an  agreement 
between  the  plaintiff  on  the  one  part,  and 
the  defendant  with  others  on  the  second 
part,  for  the  execution  of  a  lease,  with  the 
usual  covenants,  and  for  the  performance 
each  of  the  parties  did  bind  himself  in  a 
penalty,  to  be  recovered  as  liquidated 
damages ;  held,  that  on  default,  that  sum 
was  to  be  deemed  a  penalty,  and  not  liqui- 
dated damages;  and  the  declaration  de- 
scribing it  as  an  agreement  between  the 
plaintiff  and  defendant,  who  had  alone  ex- 
ecuted it,  held,  that  the  variance,  whether 
fatal  or  not,  was  one  which  the  Court, 
under  3  &  4  Will.  4,  c.  42,  s.  23,  might 
amend,  as  it  would  not  vary  the  substan- 
tial defence  to  tlie  action.  Boys  v.  Ancell 
5  Bing.  N.  C.  390. 

(y)  Barton  v.  Glover,  1  Holt's  C.  43, 
cor.  Gibbs,  C.  J.  So  in  the  case  of  a  bond 
conditioned  to  pay  1,000  I.  in  case  the  de- 
fendant renewed  the  business  of  a  carrier 
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pay  a  higher  rent,  in  case  of  non-residence  on  an  estate  leas  1  hxm(z  S  .puUted 
or  to  pay  a  certain  sum  for  every  acre  which  he,  heing  tenant  breaks  ixp 
and  converts  into  tillage  (a),  or  to  pay  1,000  Z.  to  the  plaintiff  if  the  defend- 
ant  marry  any  other  woman (Z,);  or  to  perform  certain  work  in  a  ime 
specified,  or  to  pay  a  stipulated  weekly  sum  tor  such  tune  afterward,  a  it 
should  remain  unfinished  (e),  or  to  pay  500 1,  if  either  party  fail  to  perform 
his  part  of  a  contract  (rf);  and  in  general,  as  it  seems,  where  a  party  enters 
into  a  contract,  bottomed  on  a  good  consideration,  to  pay  a  stipulated  sum 
in  case  he  violate  the  contract,  that  sum  is  to  be  considered  as  stipulated 

damages  (e).  , 

It  has  been  said,  that  if  the  sum  would  be  very  enormous  and  excessive 
considered  as  lirpiidated  damages,  it  shall  be  taken  to  be  a  penalty     hough 
agreed  to  be  paid  in  the  form  of  contract  (/).     But  Lord  Eldon,  in  the  case 
of  Astlcy  V.  Weldonio),  disapproved  of  this  doctrine.     He  observed    that 
-nothing  can  be  more  obvious  than  that  a  person  may  set  an  extraordinary 
value  on  a  particular  piece  of  land  or  wood,  on  account  of  the  amusement 
>vhich  it  may  afford  him.     In  this  country  a  man  has  a  right  to  secureto 
himself  a  property  in  his  amusements,  an.l  if  he  chooses  to  stipulate  for  o  L 
or  50  I  additional  rent  for  every  acre  of  furze  broken,  or  for  any  given  sum 
of  money  upon  every  load  of  wood  cut  and  stubbed  up,  I  «««  "^f^f  "';;;- 
tional  in  such  a  contract;  and  it  appears  to  me  to  be  exceedingly  difficul 
to  apply  the  word  excessive  to  the  terms  in  which  parties  choose  to  contract 
with  Jne  another.    There  is,  indeed,  a  class  of  cases  in  which  Courts  of  Equity 
have  rescinded  contracts  on  the  ground  of  their  being  unequal.      It  has 


{Baker  v.  Wehh,  Manning's  Index,  230). 
In  the  case  of  Hardy  v.  Martin,  (1 
Brown's  C.C.  419,  in  note),  the  Court  of 
Chancery  restrained  the  pluintift  m  such 
a  case  from  taking  out  execution  upon  a 
penalty  in  the  bond ;  but  it  does  not  appear 
that  in  that  case  the  sum  was  mentioned  in 
the  condition  of  the  bond.  Vide  suprn, 
note  iq) ;  and  see  the  observahons  ot  Lord 
Eldon  on  tins  case,  2  B.  .Sc  P.  352. 

U)  Ponsunbij  v.  Adams,  0  Browns  1 . 

C.  417.  ,    „   ., 

(rt)  Rolfe  V.  Peterson,  G  Brown  s  P.  C. 
470  And  where  in  such  a  case  the  jury 
found  a  verdict  for  the  actual  value,  wliich 
was  much  less  than  the  stipulated  rent,  the 
Court  will  not  refuse  a  new  trial  on  the 
ground  that  the  verdict  was  consistent 
with  justice.  And  Abbott,  L.  C.  J.,  said, 
that  if  such  an  argument  were  to  prevail,  it 
would  encourage  juries  in  committnig  a 
breach  of  dutv  in  fin.ling  verdicts  contrary 
to  law,  and  would  enable  them  to  set  aside 
the  contracts  of  mankind.  As  to  cases 
where  the  Courts  have  sustained  verdicts, 
though  not  warranted  in  fact  or  law,  on 
account  of  their  supposed  eousistency  with 
iustice,  see   Smith   v,  Frnmpton,   1    Ld. 

Ray.  G2.     Fanwell  v.  Chaff ry,  1  Burr.  o4. 

Dcerly  v.  Duchess  of  Muzannc,  2  balk. 

64G.      Cox  v.  Kitchen,  1   B.  &  P.    'iJa. 

A  party  is  excused  from  a  penalty  in  a  lease 

where  the  forfeiture  is  occasioned  by  the 

act  of  God.     Dyer,  53. 

(6)  Loice  V.  Peers,  4  Burr.  2229. 
(r)  Fletcher  v.  Dycke,  2  T.  R.  32. 


(d)  Itcilly  v.  Jones,  \  Bingh.  302. 
(c)  See  the  above  cases,  and  Lord  El- 
don's  observations,  2  B.  &  P.  351.  The 
rule  laid  down  by  Lord  Somers  in  equity 
(Prcc.  in  Chan.  487)  was,  that  wliere  a 
partv'  might  lie  put  in  as  good  plight  as 
where  the  condition  itself  was  literally  per- 
formed, the  Court  would  relieve,  although 
the  letter  had  not  been  performed,  as  by 
payment  of  money,  &c. ;  but  that  where 
tlie  condition  was  collateral,  and  no  recom- 
pense or  value  could  be  put  on  the  breach 
of  it  there  no  relief  could  be  had  for  breach 
of  it'  Lord  Eldon  (in  the  case  oiAstley  v. 
Weidon,  2  B.  &  P.  352)  regretted  that 
this  rule  had  not  been  adhered  to. 

(/)  Said  to  have  been  stated  m  Rolje  v. 
Peterson,  G  Brown's  P.  C  470. 

(n)  2  B.  &c  P.  346 ;  .9M;>ra,note  (.?).  On 
an  a-reement  for  the  sale  of  a  public  house, 
the  leller  stipulated  not  to  carry  on  the 
business  of  a  publican  under  the  penal  sum 
of  500 1,  to  be  recoverable  as  and  for  liqui- 
dated damages ;  the  jury  having  given  a 
verdict  for  the  whole  sum,  altiiough  no 
evidence  was  given  of  actual  damages,  the 
Court  refused  to  disturb  the  verdict  as 
excessive.  Crisdee  v.  Bolton,  3  C.  6c  P. 
240.  Best,  L.  C.  J.,  not  subscribmg  to  the 
doctrine  of  Randall  v.  Everest,  2  C.  U  P. 
577  •  1  Mo.  &  M.  4,  but  inclining  to  hold 
that'  if  it  were  doubtful,  from  tlie  terms 
of  the  contract,  whether  the  sum  men- 
tioned  was  intended  to  be  a  penalty  or 
liquidated  damages,  that  it  should  operate 
as  a  penalty  only.  Ih. 
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been  held,  however,  that  mere  inequality  is  not  a  ground  of  relief;  the 
inequality  must  be  so  gross  that  a  man  would  start  at  tlie  bare  mention 
of  it." 

As  the  plaintiff  is  not  entitled  to  recover  the  whole  penalty  unless  he 
prove  damages  to  that  extent,  he  may,  on  the  other  hand,  recover  damages 
in  covenant  or  assumpsit,  if  he  prove  that  he  has  sustained  them,  although 
they  exceed  the  amount  of  the  penalty  (h). 


Particulars 
of  proof. 


Authority 
to  adminis- 
ter the 
oath. 


PERJURY. 

On  the  trial  of  an  indictment  for  perjury,  the  proofs  relate  to,  1st,  the 
authority  to  administer  the  oath  (i) ;  2dly,  the  occasion  of  administering 
the  oath  (k)  ;  3dly,  the  taking  of  the  oath  (Z) ;  4thly,  the  substance  of  the 
oath(m);  Sthly,  the  materiality  of  the  matter  sworn  (n);  6thly,  the  falsity 
of  the  matter  so  sworn  (o) ;  7thly,  the  corrupt  intention  of  the  defend- 
ant (j)). 

1st.  Where  the  affidavit  or  answer  has  been  sworn  before  a  master  in 
Chancery,  surrogate,  or  commissioner,  who  has  a  general  authority  to  take 
such  affidavits,  it  is  not  necessary  to  prove  his  appointment ;  it  is  sufficient, 
according  to  the  general  presumption  of  law  (^),  to  prove  his  having  acted 
in  that  character  (r).  But  where  he  derives  his  authority  from  a  special 
commission  issued  to  him  for  that  particular  purpose,  it  is  necessary  to 
prove  the  authority  by  the  production  and  proof  of  the  commission  which 
created  the  special  authority.  And  in  the  former  case  the  legal  presumption 
derived  from  a  person's  acting  in  a  particular  capacity,  that  he  had  com- 
petent authority  so  to  act,  may  be  rebutted  by  positive  proof  that  the 
appointment  was  illegal  (s). 

Where  the  authority  delegated  is  of  a  special  nature,  limited  to  particular 
circumstances,  it  is  essential  to  prove  their  existence  in  order  to  show  the 
authority  to  administer  the  oath.  Thus,  on  an  indictment  against  a  bank- 
rupt for  perjury  alleged  to  have  been  committed  on  his  last  examination 
before  the  commissioners,  strict  proof  of  the  bankruptcy  is  necessary  (<). 

This  proof  is  essential  to  show  the  authority  of  the  commissioners ;  for 
if  the  defendant  was  not  a  bankrupt,  there  was  no  authority  to  administer 
an  oath  (u). 

On  the  same  principle,  where  the  perjury  was  assigned  upon  evidence 
given  at  the  trial  of  a  cause  at  Nisi  Prius,  where  the  suit  had  previously 


(70  Harrison  v.  Wright,  13  East,  343. 
Winter  \.  Trimmer,  1  Bl.  395.  Bird  v. 
Randall,  Ibid.  373.  Cotterel  v.  Hook, 
Doug.  93.  Contra,  Wilbea7H  v.  Ashton, 
1  Camp.  C.  78. 

(?)  /r»/ra,  854. 

(h)  Infra,  ^bb. 

{l)  Infra,  856. 

(»«)  Infra,  858. 

{n)  Infra, So9. 

(o)  Ibid. 

(>)  I»fra,  8G0. 

(q)  Supra,  tit.  Character.  A  wit- 
ness upon  an  arbitration  under  an  order 
of  Nisi  Prius,  directing  the  witnesses  to 
be  sworn  before  a  commissioner  duly  au- 
thorized, being  sworn  before  a  commis- 
sioner empowered  to  take  affidavits, 
cannot  be  indicted  for  perjury.     li.  v.  31. 


Hanks,  3  0.  &  P.  419.  An  affidavit 
made  in  support  of  a  bill  for  an  injunction 
may  be  made  the  ground  of  an  indictment 
for  perjury  therein,  although  it  is  not  stated 
that  any  motion  has  been  made  for  the  in- 
junction, nor  has  any  in  fact  been  made. 
a.  V.  White,  1  Mo.  ^  M.  271. 

(/•)  a.  V.  Verelst,  3  Camp.  432.  R.  v. 
James,  Show.  397. 

(s)  R.  V.  Verelst,  3  Camp.  432;  where 
evidence  was  given  that  the  surrogate  by 
whom  the  oath  had  been  administered  Lad 
been  appointed  contrary  to  the  canon, 
which  requires  that  no  judicial  act  shall  be 
speeded  by  any  ecclesiastical  Judge,  unlLss 
in  the  presence  of  the  registrar  or  his 
deputy. 

(tyR.  v.  Punshoji,  3  Camp.  96. 

(»)  Ibid. 
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abated  by  the  death  of  a  co-plaintiff,  for  want  of  a  suggestion  of  the  death  ^^l^^^^ 
according  to  the  statute  (x),  it  was  held  that  there  was  no  jurisdiction,  and   .^^  ^i^^ 
consequently  no  perjury  (y).     The  case  seems  to  admit  of  a  very  different  oath, 
consideration  where  the  perjury  is  assigned  upon  the  deposition  of  a  witness 
who  comes  to  prove  the   bankruptcy;  for  there  the  commissioners  have 
jurisdiction  to  inquire  into  the  fact,  although  it  should  ultimately  turn  out 

that  there  was  no  bankruptcy  (z).  .  ,r-  •  r»  •        2   The  oc- 

2dly.  If  the  perjury  was  committed  on  the  trial  of  a  cause  at  Nm  Prius  ^-^.^^  ^^ 
the  record  ouo-htto  be  produced,  in  order  to  show  that  such  a  trial  was  had;  adminis- 
the  production  of  the  postea  will  be  sufficient  for  this  purpose  («).  tering  the 

Where  the  oath  was  alleged  to  have  been  taken,  and  the  matter  sworn,  oam. 
by  the  defendant,  before  the  honourable  E.  W.,  one  of  the  justices  of 
assize,  &c.,  and  it  appeared  in  evidence  that  the  oath  had  in  fact  been  taken 
before  Willes,  J.  in  a  cause  tried  at  the  assizes,  it  was  held  to  be  sufficient, 
althouo-h  another  justice  was  mentioned  in  the  indictment  as  a  commis- 
sioner (6);  and  the  Nisi  Prius  record  alleged  the  trial  to  have  been  had 

before  both.  ■    ^   -i    e 

Where  the  indictment  alleged  that  the  cause  came  on  to  be  tried  betore 
Lloyd  Lord  Kenyon,  &c.,  William  Jones  being  associated,  &c.,  and  from  the 
judgment-roll  it  appeared  that  Roger  Kenyon  was  associated,  &c.,  the 
variance  was  held  to  be  fatal  (c). 

So  where  tlie  indictment  alleged  the  oath  to  have  been  taken  at  the 
assizes  before  justices  assigned  to  take  the  said  assizes,  before  A.  B.  one  of 
the  said  justices,  the  said  justices  then  having  power,  &c.,  and  it  appeared 
that  the  oath  was  taken  before  A.  B.,  sitting  under  the  commission  of 
oyer  and  terminer  and  general  gaol  delivery,  the  variance  was  held  to  be 

fatal  (rf). 

Where  an  indictment  for  perjury  on  an  excise  information  stated  that  the 
defendant  gave  the  justices  to  be  informed  that  W.  S.  ''being  abrewer,"  did 
neglect,  &c.,  but  the  information  produced  did  not  contain  the  words  "being 
a  breicerf  held  that  as  such  an  information  could  not  have  been  supported, 
the  variance  was  fatal  (e). 

Where  perjury  is  assigned  on  an  answer  to  a  bill  in  equity,  the  bill  must 
be  proved  in  the  usual  way  (/). 

Where  the  indictment  alleged  a  bill  of  discovery  filed  in  the  Exchequer  (on 
the  answer  to  which  perjury  was  assigned)  to  have  been  filed  on  a  day 
specified,  viz.  1st  of  December  1807,  and  it  appeared,  on  the  production  of 
the  bill,  to  have  been  filed  in  the  preceding  Michaelmas  Term,  according  to 
the  practice  of  the  Court  where  a  bill  is  filed  in  the  vacation,  it  was  held 
that  the  variance  was  immaterial,  the  day  not  having  been  alleged  as  part 
of  the  document  {g). 

(x)  8  &  9  Will.  3,  c.  11,  s.  61.  held  that  it  was  sufficient  to  show  the  fact 

iy)  R.  V.  Cohen,  1  Starkie's  C.  511.  that  he  was  examined.    R.  v.  Browne, 

(r)  Supra,  p.  190.  1  Mo.  &  M.  315. 

(a)  R.y.  lies,  Sitt.  in  London,  Mich.  (ft)  1?.  v.  ^{/brrf,  Leach,  179,  3d  edit. 

14  Geo.  -2,  cor.  Lord  Raymond,  Hard.  118.  ,.  ^  ^  ^^^^^^  1  j.       q  97. 

B.N.  P.  243.     IStr.  1(32.     2  Haw.  c.  46,  )L    ^        ,•       /     i  «„<=<.  a^Rv  C  C  L 

8.56.     R.   V.  Hamviond  Page,  2    Esp.  (f)  i?.  v.  XzncoZn,  1  Russ.  &  Ry.  CCL. 

C.  649.     Where  the  perjury  was  assigned  4-1. 

on  matters  deposed  to  in  reply  to  the  evi-  {e)  R.  v.  Leech,  2M.  &  Ry.  lU. 

dence  of  a  defendant  in  the  original  pro-  (/)  R.  v.  Alford,  Leech,  17J,  Jd  edit, 

ceeding,  who  had  been  acquitted  and  ex-  Starkie's  Crim.   Pleadings,  2d  edit.  lli). 

amined,  but  the  indictment  did  not  state  Supra,  Vol.  I.  tit.  Bill  in  Equity. 

the  acquittal,  nor  did  it  in  fact  appear  ;  {g)  R.  v.  Huckt,  1  Starkies  C.  o)il. 

3  I  4 
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PERJURY : 


Variance. 


Mutter 
sworn. 


Taking  tlie 

Oiltll. 

Idiiitity. 


And  where  the  bill  was  alleged  to  have  been  filed  by  Francis  Cavendish 
Aberdeen  and  others,  and  on  the  production  of  the  bill  it  ])urported  to  have 
been  filed  by  J.  C.  Aberdeen  and  others,  the  variance  was  held  to  be  imma- 
terial, evidence  being  given  that  Francis  Cavendish  Aberdeen  and  the  other 
persons  named  did  in  fact  file  the  bill,  although  it  was  objected  that  it  ought 
to  have  been  averred  in  the  indictment  that  Francis  Cavendish  Aberdeen,  &c. 
tiled  their  bill  by  the  names  of  J.  C.  Aberdeen,  &c,  (h) ;  and  although,  after 
setting  out  the  material  parts  of  the  bill,  the  words  were  added,  "  as  appears 
by  the  said  bill  filed  of  record." 

Where  the  perjury  was  assigned  in  answer  to  a  bill  alleged  to  have  been 
filed  in  a  particular  term,  and  a  copy  produced  was  of  a  bill  amended  in  a 
subsequent  term  by  order  of  the  Court,  it  was  held  to  be  no  variance,  the 
amended  bill  being  part  of  the  original  bill  (^). 

Where  on  an  indictment  for  perjury  in  an  answer  in  Chancery  as  it 
originally  stood,  it  having  been  subsequentlj'  amended,  but  the  amendments 
did  not  relate  to  nor  affect  the  parts  on  which  the  perjury  was  assigned ;  held 
that  it  was  sufficient  to  jiroduce  the  amended  bill,  and  show  by  a  clerk  in 
the  office  what  were  the  alterations  (k). 

Where  an  indictment  for  perjury  alleged  to  have  been  committed  in  an 
affidavit  in  Chancery,  alleged  that  the  defendant  did  under  his  petition,  and 
in  and  by  his  said  petition,  set  forth  that,  &c.  it  was  held  that  it  was  sufficient 
to  prove  the  petition  in  substance  and  effect  (Z). 

Where  the  indictment  set  out  several  matters  sworn,  and  it  appeared  on 
evidence  of  the  affidavits  that  the  matters  were  not  continuous,  but  were 
separated  by  intervening  matters,  it  was  held  to  be  sufficient  (m). 

3dly.  The  tailing  the  oath. — Where  the  perjury  is  assigned  on  an  answer  of 
the  defendant  in  Ciiancery,  the  answer  itself  must  be  produced  («)  from  the 
jiroper  office  ;  and  proof  that  i\\e  jurat  is  in  the  hand-writing  of  a  master  in 
Chancery,  together  with  proof  of  the  identity  of  the  defendant,  will  be  suffi- 
cient evidence  of  his  taking  the  oath  (o).  But  no  return  of  commissioners,  or 
of  a  master  in  Chancery,  will  suffice,  without  proof  of  the  identity  of  the 


(A)  R.  V.  Roper,  1  Starkie's  C.  518  j 
and  afterwards  by  tlie  Court  of  K.  B.  Hil. 
Terra,  1817.  It  was  also  objected  in  the 
same  case,  in  arrest  of  judgment,  that  it 
was  alleged  tliat  the  defendant  exhibited 
his  answer  in  writing  to  the  said  bill  of 
complaint,  intitled,  "  Tlie  answer  of  Robert 
Roper,  defendant,  to  the  hill  of  complaint 
of  J.  C.  Aberdeen,"  &CC.  and  therefore  that 
the  answer  could  not  be  taken  to  be  the 
answer  to  the  bill  of  Francis  Cavendish 
Aberdeen;  and  that  the  answer,  being 
wrongly  intitled,  was  to  be  considered  as 
a  mei-e  nullity  {JBevnn  v.  Bevan,  3  T.  R. 
601);  but  the  Court,  after  granting  a  rule 
to  show  cause,  discharged  the  rule,  being 
of  opinion  that  the  answer  put  in,  although 
wrongly  intitled,  could  not  be  considered  to 
be  a  mere  nullity.  Where  the  indictment 
charged  perjury  before  a  select  committee, 
and  averred  that  the  election  was  had  by 
virtue  of  a  certain  precept  of  the  high- 
sheriff,  by  him  duly  issued  to  the  bailiff  of 
the  borough  of  New  Malton,  proof  of  a  pre- 
cept directed  to  the  bailiff  of  the  borough 
of  Malton  was  held  to  be  no  variance,  the 
precept  having  in  fact  issued  to  the  bailiff 


of  New  Malton,  for  the  averment  was  not 
used  by  way  of  description  of  the  instru- 
ment {R.  V.  Leefe,  2  Camp.  139).  The  in- 
dictment also  alleged  that  A.  and  B.  were 
returned  to  serve  as  burgesses  for  the  bo- 
rough of  New  Malton,  and  it  appearing  by 
the  indenture  of  return  that  they  were  re- 
turned as  members  for  Malton,  the  variance 
was  held  to  be  fatal.     Ibid. 

(i)  R.  v.  Waller,  cor.  Eyre  and  For- 
tescue,  Js.,  Mich.  6  Geo.  1. 

{k)  R.  V.   Laycock,  4   C.  &  P.  326. 

(0  R.  \.Dudinan,A  B.  &  C.  850. 

(m)  R.  V.  Callanan,  6  B.  &  C.  102, 
Note,  it  does  not  appear  that  the  sense  was 
altered. 


(n)  B.  N.  P.  239. 
G24. 


Bac.  Ab.  Evidence, 


(o)  R.v.Morris,2BnTT.US9.  1  Leach, 
50.  R.  V.  Benso?},  2  Camp.  508.  3  Mod. 
116.  B.  N.  P.  239.  Ld.  Ray.  951.  12 
Mod.  511.  Str.  545.  3P.Wms.  196.  The 
reason  for  requiring  all  answers  in  Chan- 
cery to  be  signed  by  the  parties  is  to  afford 
easier  proof  on  indictmeats  for  perjury. 
2  Burr.  1189. 
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defendant  wi.h  the  person  so  sworn  (p);  but  proof  of  his  signature  to  tl,e   Prorfof^^ 
answer  will  be  -f^^-^l  _^_,^  ^^  ,„^^  ,„  .„,  „„„,Merati„n  of  the  jury  M ,  »""'■ 
Jt:irror:tcire°::t„re  is  requisite  in  order  to  show  that  the 

•■Irht^rirtroST^rrTt^reTd'enoe  n,ay  he  true,  and  yet  it  he 

wnere  u  is  i  evidence,  that  some  other  person  actually 

^Z:^eZXe^^^'rZ.^-^^.     But  circumstantial  proof,  if 

made  by  him  before  commissioners  in  the  country,  and  make  "^^.f/^^^;^ 
Totionln  the  cause,  it  will  be  evidence  against  hnn  that  1-  -^e  ^^  (.> 
is  not  necessary  to  prove  that  any  use  ^vas  made  by  the  defendant  of  the 

affidavit  which  he  has  sworn  (x).  averred  that  Variance  as 

The  taking  the  oath  must  be  proved  as  it  is  alleged  ,    t  it  be  ^^^rre  i  tnat       ^^^^  ^^^^^ 
the  defendant  was  sworn  on  the  Holy  Gospels,  &c.  and  it  turn  out  that  he 
lasttn  in  some  other  manner,  according  to  some  particular  custom,  and 
not  uuon  the  Gospels,  the  variance  would  be  fatal  (2/). 

tmus  appear  that  the  oath  was  taken  within  the  county  where  the 
ind  ctment  'tried.  But  a  variance  as  to  the  place  of  taking  will  no  be 
^rjhasifitbcallegedtohavebeentaken  at  Serjeants' Inn  in  London, 

Tis  sufficient   o  prove  th^t  it  was  taken  in  Cheapside  (z).     Upon  an  indict- 


(p)  R.  V.  Moms,  2  Burr.  1189;  and  R. 
V.  Brady,  Leach,  3G.<.  3  Mod.  IIG.  For 
some  otiier  person  may  have  personated 
the  defendant. 

(o)  R.  V.  M(r}rls,  Leach,  50.     3  Mod. 
117.     B.  N.  P.  239.     2  Burr.  1189. 
ir)  Benson  v.  Olive,  Mich.  5  Geo.  2. 
(s)  R.  V.  i?/-«rf</,  Leach,  308.     The  in- 
dictment there  was  on  the  stat..31  L.eo. -, 
e    10,  s.  24,  for  taking  a  false  oath  to  ob- 
tain administration  to  a  seaman,  in  order  to 
receive  his  watrcs.     The  prisoner  had  ob- 
tained letters  of  administration  to  the  eflects 
of  Micliael  Power,  a  seaman  on  board  the 
Pallas,  through    Mr.   Macintosh,  a  navy 
a-ent,  representing  himself  to  be  Thomas 
Power.    From  the  warrant  and  jurat  it  ap- 
peared that  a  man  of  the  name  of  Thomas 
Power  had  taken  the  usual  oath.  The  war- 
rant was  signed  by  the  name  of  Thomas 
Power,  and  the  jwrrt^  attested  by  Dr.  Har- 
ris; but   there  was  no  evidence  that  the 
si-rnature  was  in  the  handwriting  ot  the 
prisoner,  or  direct  evidence  that  he  was  the 
man  who  took  the  oath.     It  also  appeared 
that  some  person  had  signed  the  bond  by 
the  name  of  Thomas  Power ;  but  there  was 
no  evidence  that  this  person  was  the  pri- 
soner     The  prisoner  afterwards  applied  to 
a  navy  agent  with  a  certificate,  signed  by 
the  purser  of  the  ship  Pallas,  and  an  order 
to  receive  some  prize-money.     The  case 
was  left  to  the  jury  by  the  Court,  with  an 
intimation  that  they  ought  to  acquit,  there 
being  no  positive  and  din^ct  evidence  of  his 
having  actually  taken  the  oath,  as  is  re- 
quired in  all  cases  of  perjury,  and  as  it  was 
possible  that  the  prisoner  might  have  pro- 


cured another  to  take  the  oath.    The  pri- 
soner was  acquitted. 

(t)  Upon  an  indictment  for  perjury,  in 
falsely  taking  the  freeholder's  oath  at  an 
election  of  a  knight  of  the  sliire,  in  the 
Dame  of  J.  W.,  it  appeared  that  a  person 
polled  in  the  name  of  J.  IF.,  on  the  second 
day  of  the  election,  and  that  the  oath  was 
administered  to  such  person,  who  swore  to 
his  freehold  and  place  of  abode ;  also  that 
there  was  no  such  person ;  also  that  the  de- 
fendant did  in  fact  vote  on  that  day  ;  that 
he  had  no  freehold  ;  and  that  he  afterwards 
boasted  that  he  had  dcme  tlie  trick,  and  was 
not  paid  enough  for  his  job,  and  was  afraid 
that  he  should  be  pulled  down  for  his  bad 
vote.    It  did  not  appear  that  the  defendant 
voted  in  his  own  name,  or  in  any  other  name 
than  J.  W.,  or  that  more  than  one  false 
vote  had  been  given  on  that  day  ;  and  the 
evidence  was  held  to  be  sufficient  to  war- 
rant a  conclusion  of  the  jury  that  the  de- 
fendant had  voted  in  the  name  of ./.  W. 
R.  y.  Price,  alias  Wright,  G  East,  323. 
(u)  R.  V.  James,  Show.  97. 
(X)  R.  V.  Crossley,  7  T.  R.  315.     R.  v. 
Hailei/,  1  Ry.  &  M.  c.  94,  and  see  Append. 
Vol.  li.  624.     But  it  is  otherwise  when  the 
proceeding  is  under  the  stat.  of  Eliz.     See 
Crim.  Pleadings,  121.     In  R.  v.  Taylor 
(Skinn.  403),  it  was  held  that  the  bare 
making  of  the  affidavit,  without  producing 
and  using  it,  was  not  sufficient. 

(y)  R.  V.  M'Arther,  Peake's  C.  155. 
See  Rohehy  v.  Lanfjston,  12  Vin.  Ab.  T. 
b.  88.     2  Keb.  314. 

(z)  R.  v.  Taylor,  Skinn.  403,  cor.  Holt, 
C.J. 
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Substance, 
and  effect, 
Sue. 


Matter 
sworn. 


tlTiroath!  "^^"*  "^  Middlesex,  it  may  be  shown  that  the  oath  was  in  fact  taken  in 
Mi(hllesex,  although  the  jurat  state  it  to  have  been  sworn  in  London  (a). 

4thly .  It  is  necessary  to  prove  (A),  in  the  next  place,  that  the  defendant  swore 
to  the  substance  and  effect  as  alleged  in  the  indictment ;  and  mere  variances 
between  the  record  and  the  evidence,  in  letters,  or  even  in  words,  will  not 
be  material,  if  they  agree  in  substance  (c). 

But  it  is  necessary  to  prove  in  substance  and  effect  the  ichole  of  that  which 
the  indictment  alleges  in  substance  and  effect  to  have  been  sworn  by  the 
defendant,  although  the  same  count  contains  several  distinct  assignments  of 
perjury  (rf);  for  the  allegation  that  the  defendant  swore  to  the  substance  and 
effect  of  that  which  is  set  out,  is  an  allegation  that  he  swore  to  the  whole  of  it,  as 
much  as  an  averment  that  the  defendant  published  a  \\he\  secundum  tcnorem 
is  an  averment  that  he  published  the  whole  {c). 

It  has  been  said,  that  in  the  case  of  perjury  assigned  upon  evidence  upon 
the  trial  of  a  cause,  the  prosecutor  must  prove  the  whole  of  the  defendant's 
testimony  (/),  unless  the  perjury  be  assigned  upon  a  point  which  first  arose 
upon  the  defendant's  cross-examination,  in  which  case  it  is  sufficient  to  prove 
the  whole  of  the  cross-examination  {g). 

Notwithstanding  the  authority  cited  in  support  of  these  positions,  consider- 
able qualifications  seem  to  be  necessary.  If  the  second  position  be  correct, 
that  it  is  suflicient  to  prove  the  evidence  on  cross-examination,  if  the  point  in 
questionfirstarosethen,uponthesameprinciple,  iftheperjurywascommitted 
on  the  examination  in  chief,  it  would  be  sufficient  to  prove  such  part  of  the 
evidence  upon  that  examination  as  related  to  the  point  in  question.  The 
object  in  requiring  such  evidence  is  to  show  that  the  assertions  on  which 
perjury  is  assigned  have  not  been  limited,  qualified  or  explained  by  other 
parts  of  the  defendant's  evidence.  It  seems,  therefore,  that,  at  most,  the 
rule  amounts  to  this,  that  all  the  evidence  given  by  the  defendant,  in  reference 
to  the  particular  fact  on  which  perjury  is  assigned,  ought  to  be  proved. 
And  the  rule,  even  to  this  extent,  appears  to  be  a  doubtful  one ;  for  when  it 
has  once  been  proved  that  particular  facts,  positively  and  deliberately  sworn 
to  by  the  defendant  in  any  part  of  his  evidence,  were  falsely  sworn  to,  it 
seems,  in  principle,  to  be  incumbent  on  him  to  prove,  if  he  can,  that  in  other 
parts  of  his  testimony  he  explained  or  qualified  that  which  he  had  so 
sworn  (A). 

In  Bame  Carr's  Case  (i),  where  the  Court,  on  a  trial  at  bar,  held  that  an 
indictment  could  not  be  sustained  upon  an  assignment  of  perjury  assigned 
on  the  defendant's  answer  to  a  bill  in  Chancery,  because  the  defendant  had 
explained  and  limited  her  first  answer  by  a  supplementary  one,  it  was  so 
held,  not  on  the  ground  that  it  was  incumbent  on  the  prosecutor  to  have 


(a)  B.  v.  Emden,  9  East,  437, 

(b)  The  Court  will  not  compel  the  pro- 
duction of  depositions  taken  before  a  magis- 
trate, in  order  to  found  a  charge  of  perjury. 
R.  V.  Justices  of  Bedford,  Chitty,  G27. 
Burn's  J.  Append.  Examijiation. 

(c)  See  Starkie's  Crim.  Plead.  258,  and 
the  cases  there  collected ;  also  supra  tit. 
Libel,  459.    Infra,  tit.  Variance. 

{d)  R.  V.  Leefe,  2  Camp.  134. 

(e)  See  Lord  Ellenborough's  observa- 
tions, Ibid. 

(/)  -ff-  V.  Jones,  cor.  Lord  Kenyon, 
Peake's  C.  37. 


(g)  R.  V.  Boiclbi,  Peake's  C.  170. 

(Ji)  On  an  indictment  for  speaking  sedi- 
tious words,  it  would  be  sufficient  on  the 
part  of  the  prosecution  to  prove  so  much  as 
satisfied  the  allegations  on  the  record,  al- 
though the  defendant  would  on  the  other 
hand  be  entitled  to  give  in  evidence  all 
that  was  said  at  the  same  time. 

(0  1  Sid.  418.  It  has  since  been  held 
that  proof  of  what  the  defendant  swore,  by 
a  party  present  at  the  trial,  but  who  did 
not  take  notes,  and  who  does  not  profess 
to  give  the  whole  of  what  was  sAvorn,  is 
sufficient.      R.  v.  Munton,  3  C.  &  P.  498. 
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proved  the  whole,  but  on  the  ground  that  the  defendant  was  at  liberty  to 
explain  her  first  answer  by  means  of  her  second. 

Where  averments  are  introduced  into  the  indictment,  and  also  innuendos,  Averments 
with  a  view  to  give  a  peculiar  sense  and  meaning  to  the  expressions  used  by  ""*f  '°°"* 
the  defendant,  and  afterwards  to  assign  the  perjury  accordingly,  such  aver- 
ments and  innuendos  must  be  proved  as  alleged,  for  they  constitute  the 
substance  and  effect  of  the  defendant's  oath  (A).  But  it  is  a  general  rule, 
that  whenever  an  innuendo  is  superfluous,  although  it  introduces  new  matter, 
it  may  be  rejected  as  surplusage  (Z). 

Stilly.  In  order  to  show  the  materiality  of  the  disposition  or  evidence  of  Material- 
the  defendant,  it  is  essential,  where  the  perjury  is  assigned  in  an  answer  to   ity. 
a  bill  in  equity,  to  produce  and  prove  the  bill  {m);  or  if  the  assignment  is  on 
an  affidavit,  to  produce  and  prove  the  previous  proceedings,  such  as  the  rule 
nisi  of  the  Court,  in  answer  to  which  the  affidavit  in  question  has  been 
made  (w). 

If  the  assignment  be  on  evidence  on  the  trial  of  a  cause,  in  addition  to 
the  production  of  tlie  record,  tlie  previous  evidence  and  state  of  the  cause 
should  be  proved,  or  at  least  so  much  of  it  as  shows  that  the  matter  sworn 
to  was  material.  So  also  such  prefatory  circumstances  and  innuendos  as  are 
averred  upon  the  face  of  the  indictment  for  the  same  purpose,  must  be 
proved. 

When  the  perjury  is  committed  in  an  answer  to  a  bill  in  equity,  or  in 
answer  to  affidavits  on  a  rule  to  show  cause,  the  materiality  of  the  matter 
sworn  to  in  such  answer,  and  on  which  perjury  is  assigned,  necessarily 
appears  from  the  documents  themselves  ;  but  where  the  perjury  is  assigned 
upon  testimony  given  on  the  trial  of  a  cause,  evidence  must  be  given  in 
support  of  the  averment  of  materiality.  For  this  purpose  it  is  not  only 
necessary  to  show  by  the  record  what  issues  were  joined  between  the  parties, 
but  also  to  prove  so  much  of  what  occurred  at  the  trial  as  shows  the  bearing 
and  materiality  of  the  defendant's  evidence. 

The  false  oath  amounts  to  perjury  if  it  has  any  tendency  to  prove  or  dis- 
prove the  matter  in  issue,  although  but  circumstantially  (o). 

If  a  fact  be  alleged  which  is  material,  with  reference  to  the  knowledge  of  Variance, 
the  defendant,  it  must  be  proved,  and  a  variance  from  it  will  be  fatal  (/>). 

6thly.  It  is  a  general  rule,  that  the  testimony  of  a  single  witness  is  insuffi-   Falsity, 
cient  to  warrant  a  conviction  on  a  charge  of  perjury.     This  is  an  arbitrary 
and  peremptory  rule,  founded  upon  the  general  apprehension  that  it  would 
be  unsafe  to  convict  in  a  case  where  there  is  merely  the  oath  of  one  man  to 
be  weighed  against  that  of  another  (5). 

{k)  See  Starkie's  Crim.  Pleadings,  118,  he  wilfully  mis-state  the  colour  of  a  man's 
2cl  edit.  An  averment  that  an  action  is  coat,  or  speak  to  the  credit  of  another  wit- 
pending  against  the  defendant  is  not  proved  ness.  And  see  i?.  v.  Muscat,  10  Mod.  195. 
by  evidence  of  a  notice  of  set-off  received  And  see  R.  v.  Gardiner,  8  C.  &  P.  737. 
from  the  defendant's  attorney  in  the  action  {p)  R.  v.  Huclts,  I  Starkie's  C.  521. 
without  producing  the  writ.  R,  v.  Stoveld,  There  the  indictment  alleged  that  at  the 
6  C.  &  P.  489.  time  of  effecting  a  policy  of  insurance, 

(I)  R.  v.  Aylett,  1  T.  R.  69.     Roberts  purporting  to  have  been  underwritten  by 

V.  Cambden,  9  East,  93;  Starkie's  Crim.  A.  B.  and  others,  on  the  13th,  ike,  the 

Pleadings,  120.     Wdner  v.  Hold,  Cro.  C.  defendant  well  knew  a  particular  fact ;  on 

489;  Cro.  J.  153;  Starkie's  Law  of  Libel,  the  production  of  the  policy,  it  purported 

339.  to  have  been  underwritten  by  ^.  B.  on 

(m)  Stipra,\6\..  I.  tit.  Bill  in  Equity.  the  15^7/,  &c.  and  the  variance  was  held  to 

R.  v.  Alford,  Leach,  179,  3d  edit.     See  be  fatal, 

further  as  to  materiality,  R.  v.  Bitnstan,  (q)  To  convict  a  man  of  perjury,  a  pro- 

1  Ry.  &  M.  109,  and  App.  vol.  2,  626,  bable  and  credible  witness  is  not  sufficient, 

(h)  Ibid.  but  it  must  be  a  strong  and  clear  evidence, 

(u)  R.  \.  Griebc,  12  Mod.  142.     As  if  and  more  numerous  than  tiic  evidence  given 
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^  Nevertheless,  it  very  frequently  happens,  in  particular  cases,  that  the  tes- 
timony of  a  single  witness  preponderates  against  the  united  testimony  of 
many. 

Upon  the  trial  of  a  party  for  perjury,  alleged  to  have  been  committed  on 
a  trial  at  the  sessions,  it  is  not  sufficient  to  prove  that  he  swore  the  contrary 
in  his  depositions  before  the  magistrate;  the  jury  are  to  consider  whether 
there  is  such  confirmatory  evidence  of  the  facts  stated  in  the  depositions  as 
proves  the  evidence  given  at  the  sessions  to  be  false  (r). 

If  any  one  distinct  assignment  of  perjury  be  proved,  the  defendant  ought 
to  be  convicted  (s). 

7thly.  Evidence  is  essential,  not  merely  to  show  that  the  defendant  swore 
falsely  in  fact,  but  also,  as  far  as  circumstances  tend  to  such,  proof,  to  show 
that  he  did  so  corruptly,  wilfully,  and  against  his  better  knowledge.  For  it 
has  been  justly  and  humanely  said,  that  a  jury  ought  not  to  convict  where 
it  is  probable  that  the  fact  was  owing  rather  to  the  weakness  than  the  per- 
verseness  of  the  party ;  as  where  it  was  occasioned  by  surprise  or  inadver- 
tency, or  by  a  mistake  of  the  true  state  of  the  question  {t). 

On  an  indictment  for  subornation  of  perjury,  it  was  held  in  Heilbfs  Case 
that  the  record  of  the  conviction  of  Macdaniel,  the  person  alleged  to  have 
been  suborned,  was  not  in  itself  sufficient  evidence  against  the  defendant  to 
prove  that  Macdaniel  had  in  fact  committed  perjury  (m). 

The  defendant,  although  perjury  be  assigned  on  his  answer,  affidavit,  or 
deposition  in  writing,  may  prove  that  an  exi)lanation  was  afterwards  given, 
qualifying  or  limiting  the  first  answer. 

Where  perjury  was  assigned  on  the  answer  of  the  defendant,  in  which  she 
swore  that  she  had  received  no  money,  in  her  defence  she  proved  a  second 
answer,  in  which  she  stated  that  she  had  received  no  money  before  such  a 
day ;  the  Court,  on  a  trial  at  bar,  held  tliat  the  second  answer  explained 
the  first,  and  that  perjury  could  not  be  assigned  upon  the  first  (v). 

It  is  no  objection  to  the  competency  of  a  witness  that  he  has  sworn  to  the 
same  fact  which  he  is  called  to  prove  {w) ;  and  if  several  be  indicted  for  per- 


for  the  defendant,  for  otherwise  there  is  but 
oath  against  oath.  Per  Parker,  L.  C.  J. 
B.  v.  Muscat,  10  Mod.  194.  And  semhle, 
that  the  contradiction  must  be  given  by 
tioo  direct  ivitnesses,  and  that  the  negative 
supported  by  one  direct  witness  and  hy 
circumstantial  evidence  would  not  be  siifh- 
cieut.  It  has  been  so  held  {ut  aucUvl)  by 
Lord  Tenterden,  C.  J.  See  2  Haw.  c  46, 
s.  10;  4  Bl.  Comm.  150.  But  it  is  suffi- 
cient to  prove  the  taking  of  the  oath  by 
means  of  one  witness.     Ibid. 

(r)  R.  V.  Wheatland,  8  C.  &  P.  238 ; 
and  see  R,  \.  Harris,  5  B.  &  A,  926. 

(s)  R.  V.  Rhodes,  2  Ld.  Raym.  886,  7 ; 
2  Bl.  790. 

(0  1  Haw.  c.  69 ;  5  Mod.  350 ;  R.  v. 
3IeUing,  10  Mod.  295.  As  where  a  man 
swore  that  he  had  seen  and  read  a  deed, 
and  on  the  trial  it  appeared  that  he  had 
read  the  counterpart  only.     11  Mod.  195. 

(?/)  1  Leach,  454;  Russel,  1796.  Mac- 
daniel had  been  convicted  of  feloniously 
taking  a  false  oath  to  obtain  admiuistratiok 


to  tlie  effects  of  a  seaman,  and  the  defen- 
dant was  indicted  for  feloniously  procuring 
Macdaniel  to  take  the  oath  ;  the  record  of 
Macdaniel's  conviction  was  produced  and 
read;  but  it  is  stated  that  the  Recorder 
obliged  the  counsel  for  the  prosecution  to 
go  through  the  whole  case  to  prove  the 
guilt  of  Macdaniel.  This  authority  seems, 
at  first  sight,  to  be  inconsistent  with  that 
class  of  cases  in  which  it  has  been  held 
that,  as  against  an  accessory  before  the 
fact  to  a  felony,  the  record  of  the  convic- 
tion of  the  principal  is  evidence  of  the  fact. 
If  the  prisoner,  instead  of  being  indicted 
as  a  principal  in  procuring,  &c.,  had  been 
indicted  as  an  accessory  before  the  fact,  in 
procuring,  &c.,  the  record  would  clearly 
have  been  good  jjrima  facie  evidence  of 
the  guilt  of  the  principal.  It  is,  however, 
to  be  recollected,  that  this  doctrine  rests 
rather  upon  technical  and  artificial 
grounds,  than  on  any  clear  and  satisfac- 
tory principle  of  evidence. 

{v)  R.  V.  Carr,  on  a  trial  at  bar  :  Sid. 
418;  2  Keb.  576. 

(?f)  R.  V.  Ptpya,  Peake's  C.  138. 
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jury  as  to  the  same  fact,  each  is  a  competent  witness  for  the  rest  previous  to   Defence, 
his  conviction  (x). 

It  was  formerly  hehl,  that  a  person  prejudiced  by  the  perjury  was  not 
a  competent  witness  to  prove  it  (y)  ;  the  rule,  it  has  been  seen,  is  now  ex- 

^^T!t  laid  to  have  been  held,  upon  a  trial  for  perjury,  alleged  to  have  been 
committed  on  a  trial  of  an  ejectment,  that  what  a  witness  then  swore  who  is 
since  dead,  is  admissible  in  evidence  {a)  ;  this  however  seems  to  be  utterly 
inconsistent  with  the  principles  now  established  (6). 

Where  the  chairman  of  a  Court  of  Quarter  Sessions  was  called  to  prove 
the  statement  on  which  perjury  was  assigned,  the  Court  would  not  permit 
him  to  be  examined  (c).  ,   n     ^     .        +^  n 

It  beino-  material  whether  an  annuity  payable  to  the  defendant  or  to  B 
his  trustee,  had  been  paid,  it  was  held  that  the  clerk  of  B.  might  be  asked 
^vhatIi.said  about  the  money  at  the  time  he  (the  witness)  received  the 
money  from  B.  to  be  paid  in  at  his  banker's,  B.  being  an  agent,  and  acting 
within  the  scope  of  his  authority  (rf). 

PEW  (e). 
See  tit.  Prkscription.— Disturbance. 
Courts  of  Common  Law  do  not  recognize  the  right  to  a  pew  in  a  church   Nature  of 
otherwise  than  as  an  easement  appurtenant  to  a  messuage  (/). 


(a:)  Bath  v.  Montague,  cited  Fortesc. 
247 ;  2  Hale,  280.  R.  v.  Bray,  R.  T. 
Hard.  358.     Supra,  Vol.  I.  tit.  Witness. 

(y)  Ld.  Kaym.  3t)G  ;  Skinn.  327. 

(~)  Supra,  Vol.  I.  tit.  Witxkss.  On  an 
indictment  against  a  bankrupt  for  perjury, 
alleged  to  have  been  committed  in  an  affi- 
davU  to  supersede  the  commission,  the 
assignees  and  creditors  are  competent  wit- 
nesses.     R.  V.  Keat,  2  Moody,  C.  C.  24. 

(a)  Taylor  v.  Brown,  Raym.  170,  by 
two  Justices,  against  the  opinion  of  Ke- 
lynge,  C.  J. 

(b)  Supra,  Vol.  I.  tit.  Witness. 

(c)  R.  V.  Gazarfl,  8  C.  &  P.  595.  The 
reason  stated  for  this  is,  that  the  Court  is 
a  Court  of  Record. — Qu. 

(d)  R.  V.  Half,  8  C.  &  P.  358.   " 

(e)  See  Com.  Dig.  tit.  Esglise ;  Bum's 
Ecclesiastical  Law,  tit.  Church  ;  and  Tyr- 
whitt's  edit,  of  Dr.  Prideaux's  Directions  to 
Churchwardens,  from  wliich  useful  work 
the  substance  of  the  following  notes  has 
been  taken. 

(/■)  Mabiwnring  v.  Giles,  5  B.  &  A. 
356.  Byerhj  v.  Wlndus,  5  B.  &  C.  1 .  Dis- 
turbance of  a  pew  not  annexed  to  a  house 
is  only  cognizable  in  the  Spiritual  Court. 
Mahmmringv.  Giles,  5  B.  &  A.  356.  For, 
per  Holroyd,  J.,  when  a  right  is  annexed 
to  a  house*  in  the  parish,  an  obstruction  to 
that  right  is  a  detriment  to  the  occupation 
of  the  liouse ;  and  it  is  only  on  account  of 
the  pew  being  annexed  to  a  liouse,  that  the 
temporal  Court  can  take  cognizance  of  in- 
trusion into  it.  Proof  of  a  possessory 
right  to  a  pew,  combined  with  actual  pos- 
session, acquiesced  in  or  not  disputed  by 


the  churchwardens,  will  entitle  the  plain- 
tiff' to  a  sentence  of  monition  to  tlie  diifen- 
dant  to  refrain  from  disturbing  the  plaintiff 
in  his  possession,  and  probably  to  pay  the 
costs  of  the  suit.  Pettman  v.  Bridger, 
1  Phill.  R.  316.  See  3  Add.  R.  7.  But 
where  after  the  expiration  of  a  faculty 
attached  to  a  house,  and  whilst  the  house 
was  on  sale,  the  churchwardens  gave  a 
written  permission  to  the  plaintiff,  tlie 
auctioneer,  to  occupy  the  pew,  but  he 
was  not  regularly  seated  in  it ;  held,  that 
having  no  legal  possessory  title,  he  could 
not  maintain  a  suit  for  perturbation  by  a 
parishioner  who  claimed  to  sit  in  it  as 
a  vacant  pew.  Blake  v.  Ushorne,  3  Hagg. 
726. 

Where  a  pew  in  a  chancel,  claimed  in 
right  of  a  messuage,  was  shown  to  have 
been  erected  on  the  site  of  old  open  seats, 
in  1773,  and  no  evidence  was  given  of  any 
faculty,  or  of  search  at  the  proper  places  ; 
held,  that  the  Judge  rightly  din^cted  the 
jury,  that  the  evidence  of  the  former  open 
state  of  the  seats  destroyed  the  prescrip- 
tion, and  left  it  to  them  to  say  whether 
upon  the  evidence  merely  of  long  undis- 
turbed possession  any  faculty  existed ;  and 
a  new  trial  was  refused.  Morgan  v.  Cur- 
tis,^ M.  &Ry.  389. 

Proceedings  may  be  at  law  for  disturb- 
ance of  a  pew,  if  ff^jy^fir^eM/ZHf  to  a  house; 
and  action  on  the  case,  not  trespass,  is  the 
proper  form  of  action.  See  Devonshire's 
Case,  36  Eliz.  cited  Baictree  v.  Dee,  Pal- 
mer, 46.  For  the  plaintiff  has  not  ex- 
clusive possession,  the  possession  of  the 
church  being  in  the  parson.      Stocks  v. 
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Such  a  right  to  a  pew  or  seat  ((j),  either  in  an  aisle  or  in  the  body  of  the 


Booth,  1  T.  R.  430  ;  5  T.  R.  296.  Or 
ratlier  he  has  no  possession,  but  only  a 
privilege  to  sit  therein.  Per  Holroyd,  J., 
Harper  v,  Charlesicorth,,  MS.  K.B.  Banc. 
Sittings  after  T.  T.  1825 ;  and  per  Lord 
Tenterden,  in  no  case  has  a  person  a  right 
to  a  pew  analogous  to  the  right  which  he  has 
to  his  house  or  land ;  for  trespass  would  lie 
for  injury  to  the  latter,  but  for  intrusion 
into  the  former  the  remedy  is  undoubtedly 
by  action  on  the  case.  That  furnishes  strong 
reason  for  thinking  that  the  action  is 
maintainable  only  on  the  ground  of  the 
pew  being  annexed  to  the  house  as  an  ease- 
ment, because  an  action  on  the  case  is  the 
proper  form  of  remedy  for  the  disturbance 
of  the  enjoyment  of  any  easement  annexed 
to  land,  as  in  the  cases  of  a  right  of  way  or 
stream  of  water.  Mainwaring  v.  Giles, 
5  B.  &A.361. 

By  the  general  law,  and  of  common 
right,  the  use  of  all  the  pews  in  the  body 
of  the  parish  church  is  the  common  pro- 
perty of  the  parish.  Sec  Gibs.  197.  They 
are  for  the  use  in  common  of  the  pa- 
rishioners, who  are  all  entitled  to  be  seated 
orderly  and  conveniently,  so  as  best  to  pro- 
vide for  the  accommodation  of  all.  The 
disposal  and  distribution  of  seats  rests  with 
the  churchwardens,  but  only  as  the  officers, 
and  subject  to  the  control  and  correction 
of  the  ordinary.  Fuller  w  Lane,  2  Add. 
R.  425.  Kenrldt  v.  Taylor,  1  Wils.  326; 
per  Lord  Coke,  Brownl.  k.  Goldsb.  R.  45, 
and  infra.  Neither  the  minister  nor  the 
vestry  have  any  right  whatever  to  inter- 
fere with  the  churchwardens  in  seating  and 
arranging  the  parishioners.  Per  Sir  J. 
Nicholl,  2  Add.  R.  425 ;  and  see  Taftersall 
V.  Knujht,  1  Phil.  R.  23-3,234.  323;  3  Phil. 
R.  515.  In  some  places  usage  has  vested 
the  power  of  disposing  of  seats  in  church- 
wardens and  vestry ;  and  in  others,  in  a 
particular  number  of  the  parishioners,  ex- 
clusive of  the  ordinary.  Gibs.  198;  2  Roll. 
R.  24 ;  2  Roll.  Ab.  288  ;  1  Hagg.  C.  R. 
203.  But  the  bare  fact  that  the  ordinary 
has  not  acted,  will  not  so  vest  the  right, 
for  no  occasion  for  his  intermeddling  might 
have  previously  arisen.  Presgrave  v. 
Churchwardens  of  Shrewhsury,  1  Salk. 
167.  And  a  custom  for  churchwardens  to 
place  and  displace  persons  in  their  pews  is 
had.  2  Roll.  R.  24.  Subject  to  faculties 
and  prescriptive  rights,  it  is  the  duty  of 
churchwardens  to  look  to  the  general  ac- 
commodation of  the  parish,  consulting  as 
far  as  may  be  that  of  all  its  inhabitants  ; 
the  latter  have  a  claim  on  the  ordinary  to 
be  seated  according  to  their  rank  and  de- 
gree. Year  Book,  8  Hen.  7,  12,  a.;  Bro. 
Abr.  tit.  Chattels,  p.  1 1 ;  2  Add.  R.  425. 

A  seating  by  churchwardens  does  not 
give  a  permanent  and  exclusive  right,  like 
a  faculty,  but  is  liable  to  alterations  as 
the  circumstances  of  a  parish  may  re- 
quire.    When    church-room    is    abundant 


and  population  thin,  persons  of  large  pro- 
perty and  large  families  may  have  large 
pews  allotted  to  them,  whicli  may  after- 
wards be  taken  away  or  diminished  if 
their  families  become  reduced  in  number, 
and  from  increase  of  population  church- 
room  becomes  more  wanted.  Per  Sir  J. 
Nicholl,  Parham  v.  Templar,  3  Add.  R.  523. 

Pews  may  be  altered  in  trifling  matters 
without  a  faculty,  unless  any  prescriptive 
right  is  infringed,  the  church  disfigured, 
the  parishioners  incommoded,  or  made 
liable  to  additional  rates.  Ibid.  527 ;  1 
Hagg.  C.  R.  195. 

A  person  in  possession  of  a  pew,  whether 
imder  actual  seating  by  or  acquiescence  of 
former  churchwardens,  is  in  fairness  en- 
titled to  a  preference  ;  and  qu(ere  whether 
a  possessory  title  by  allotment  of  former 
churchwardens  can  be  altered  by  them 
alone,  though  it  may  be  by  the  ordinary. 
1  Hagg.  C.  R.  194,  195. 

In  like  manner  as  by  the  general  law 
there  can  be  no  permanent  property  in 
pews  {Hawkins  v.  Coinpeigne,  3  Phil.  R. 
11),  the  occupancy  of  pews  may  from  time 
to  time  be  well  detached  from  that  of  par- 
ticular houses,  as  vacancies  occur  by  deaths, 
leaving  the  parish,  &c.,  so  as  best  to  pro- 
vide for  the  general  interest  of  the  pa- 
rishioners by  preventing  the  growth  of  pre- 
scriptive rights  to  pews.  2  Add.  R.  438. 
Wi/llle  V.  Matt,  1  Hagg.  R.  Arches,  41. 
Yet  if  a  house  has  always  had  a  particular 
pew,  it  may  be  a  fair  ground  for  church- 
wardens as  their  own  act  to  place  the  new 
proprietor  there.  Per  Lord  Stowell,  Tur- 
ner v.  Giraud,  3  Pliill.  R.  533. 

Pews  cannot  be  sold  or  let,  mediately  or 
immediately,  by  the  ordinary  or  church- 
wardens ;  nor  will  any  custom  or  consider- 
ation legalize  such  a  transaction.  ICen- 
sington  v.  Tryer,  Stevens  v.  Woodliou^e,  1 
Hagg.  C.  R.  318.  Walter  v.  Gunner,  lb. 
317,  318.  Nor  can  even  the  owner  of  a 
house  with  a  pew  appurtenant  let  the  pew 
to  a  person  not  a  parishioner;  "it  is  an 


(gr)  As  a  seat  in  a  church  may  be  pre- 
scribed for,  so  may  priority  in  a  seat,  and 
case  or  prohibition  lies  for  disturbing  it. 
Carlton  \.  Hntton,'Noj,7S;  Latch.  116; 
Palm.  424.  The  right  to  sit  in  a  pew  may 
be  apportioned ;  and  therefore,  where  by 
a  faculty  reciting  "  that  A.  had  applied  to 
have  a  pew  appropriated  to  him  in  the 
parish  church  in  respect  of  his  said  dwell- 
ing-house," a  pew  was  granted  to  him  and 
his  family  for  ever,  and  the  owners  and 
occupiers  of  the  said  dwelling-house,  and 
the  dwelling-house  was  afterwards  sub- 
divided into  two ;  held  that  the  occupier  of 
one  of  the  two  (constituting  a  very  small 
part  of  the  original  messuage)  had  some 
right  to  the  pew,  and  in  virtue  thereof 
might  maintain  an  action  against  a  wrong- 
doer.    Harris  v.  Drewe,  2  B.  &  Ad.  164. 
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church,  may  be  claimed  by  faculty  or  prescription  {h)  ;  the  proof  is  either   Proof  of  the 
direct  by  evidence  of  a  faculty,  or  indirect,  where  it  consists  principally  in      »    ■ 
showino-  long  continued  enjoyment  of  a  pew,  and  repairs  done,  and  other 
acts  of  ownership  exercised,  by  the  occupiers  of  the  particular  messuage  in 
respect  of  which  the  right  is  claimed  from  which  a  faculty  or  prescriptive 
title  may  be  inferred.  . 

A  lord  of  a  manor  or  owner  of  a  messuage  may  prescribe  for  an  aisle  in  a  Presurap- 
church  (0,  or  he  may  claim  the  right  by  a  faculty  to  hold  the  same  in  respect  tij^e^evi- 


abuse  which  cannot  be  maintained,  for  use 
cannot  be  made  of  pews  as  of  villas  or  other 
common  property."  Per  Lord  Stowell,  1 
Hagg.C.  R.321,cited5B.  &C.  20.  See 
2  Add.  R.  427 ,  8.  But  if  a  house  to  which 
a  pew  is  appurtenant  is  let,  the  tenant  as 
a  parishioner  is  clearly  entitled  to  the  pew. 
2  Add.  R.  428. 

In  Dmvtree  v.  Bee  (Palm.  4G ;  2  Roll. 
R.  140),  it  is  said,  if  the  pew  itself  which 
the  party  has  put  up  be  broken,  trespass 
lies  by  case  cited ;  a  position  relied  on 
by  'the  Court  of  C.  P.  in  Spooner  v. 
Brewster,  3  Buig.  R.  136,  who  there  held 
trespass  to  be  the  remedy  for  the  erasing 
an  inscription  on  a  tombstone,  as  an  act 
distinct  from  its  removal. 

A  bill  will  not  lie  to  be  quieted  in  posses- 
sion of  a  pew,  though  plaintiff  had  a  decree 
before  the  ordinary  for  it ;  for  the  Court 
cannot  examine  whether  the  bishop  has 
done  right,  nor  will  his  decree  bind  his 
successors.  Baker  v.  Child,  2  Vern.  226. 
See  further  on  this  subject,Dr.  Prideaux's 
Directions  to  Churchwardens,  edited  by 
Mr.  Tyrwhitt,  in  which  the  cases  on  the 
subject  are  collected. 

(h)  Title  to  a  pew  otherwise  than  by 
allotment  or  acquiescence  of  churchwar- 
dens or  ordinary,  is  either  by  prescription 
as  appurtenant  to  a  house,  in  respect  to  the 
inhabitants  thereof  (Co.  Lit.  121,  a.)  which 
supposes  a  lost  faculty  (1  T.  R.  431),  or 
a  faculty  from  the  ordinary.     Ibid.  428. 
WyUiev.Mott,  1  Ilagg.  Arches,  28.  And 
the  house  need  not  be  laid  to  be  an  ancient 
house.     Dawney  v.  Dee,  Cro.  Jac.  606 ; 
Palm.  R.  46,  S.  C.     For  it  shall  be  intend- 
ed that,  at  the  consecration  of  the  church, 
the  patron  or  founder  resigned  the  seats  in 
the  body  of  the  church  to  the  disposal  of 
the  ordinary ;  but  such  seats  as  are  specially 
shown  to  be  reserved  by  the  patron  on  the 
foundation  of  a  church,  or  by  the  original 
proprietors  of  a  chapel,  seem  an  exception. 
Freem  v.  Dane,  Skinn.  34.     Lonsley  v. 
Hayu-ard,  1   Y.  &  J.  583.      Bipley  v. 
Waterivorth,  7  Ves.  jun.  428.     And  per- 
haps the  incumbent's  pew  in  the  chancel. 
Hall  v.  Ellis,  Noy's  R.  133.     There  can 
be  no  gift  of  a  pew  without  a  faculty.     1  T. 
R.  432.  433;  6  T.  R.  298.      Bryan  v. 
Whistler,  8  B.  &  C.  293.     Tattersall  v. 
Knight,  1   Phill.  R.  237.     But  a  faculty 
appurtenant  to  a  messuage  may  be  trans- 
ferred with  it.     IT.  R.  431 ;  and  see  Yard 
V.  Ford,  2  Saund.  175.     And  if  a  house  to 
which  a  pew  is  appurtenant  is(gu.)  built,  the 


tenant  is  entitled  to  the  pew.    2  Add.  R. 
428.     It  seems  there  may  be  a  faculty  for 
exchanging  a  pew  immemorially  appur- 
tenant "to  a  house,  for  another.     1  T.  R. 
431.     A  seat  in  a  church  must  be  claimed 
as  appurtenant  to  a  house,  in  respect  of 
inhabitancy  of  the  house;   it   cannot  be 
claimed  in  respect  of  land,  though  situate 
within  the  parish.     Pettman  v.  Bridyer, 
1  Phill.  325  ;  3  Add.  6;  Co.  Lltt.  121,  a. 
b. ;  Wood's  Ins.  B.  1.  c.  7.     Brabin  and 
Tradum's  Case,  Poph.  140 ;  2  Roll.  Abr. 
287.  289  ;  Godolph.  c.  12,  s.  4.     Faculties 
are  usually  granted  for  as  long  as  the  par- 
ties  continue   to  be   inhabitants    of   the 
parish ;    to   which    is    sometimes    added, 
"  and  occupiers  of  the  messuages  stated." 
1  Add.  R.  426 ;  1  Phill.  237.     As  a  seat  in 
a  church  may  be  prescribed  for,  so  may 
priority  in  a  seat,  and  case  or  prohibition 
lies  for  disturbing  it.    1  Hagg.  C.  R.  212. 
Carlton  v.  Hutton,  Noy,  78  ;  Latch.  116, 
S.  C. ;  Palm.  424 ;  Corven  v.  Pym,l2  Coke, 
105 ;  3  Inst.  302,  S.  C.  reported  by  dif- 
ferent names  in  Godb.  199,  and  Moor,  873. 
Gibson  v.   Wrifjht,   Noy's  R.   104.   108. 
Daiotree  v.  Dee,  Palm.  R.  46  ;  Cro.  Jac. 
604;  2  Roll.  R.  639,  S.  C. ;  2  Roll.  Ab. 
288, 1.  10.     Boothby  v.  Bailey,  Hob.  69 ; 
Gibs.   197.     Shnmbrook  v.  Fettiplace,  2 
Mod.  283 ;  2  Add.  R.  427. 

(i)  The  aisles,  lesser  chancels,  chapel 
and  choirs  occurring  in  ancient  churches, 
are  recognized  in  law  as  minor  parts  or  ad- 
juncts of  them,  differing  in  origin  or  pro- 
perties from  the  nave  or  body.     The  site 
of  an  aisle  may  not  originally  have  been 
the  property  of  the  church,  but  of  the  party 
who  built  the  aisle;  1  Lev.  71 ;   or  may 
have  been  conveyed  to  him  in  fee,  by  the 
parson,  patron  or  ordinary,  before  the  re- 
straining statutes  of  Elizabeth;    2   Roll. 
Abr.  288 ;  1  Inst.  44;  unless  it  was  part 
of  the  public  chancel,  which  could  at  no 
time  be  alienated  by  the  lay  or  clerical 
impropriator.     Clifford  v.  Wiclis,  1  B.  & 
A.  498.     An  aisle,  or  a  chapel  adjoining  a 
church,  which  has,  time  out  of  mind,  be- 
longed to  a  particular  house,  and  been  main- 
tained and  repaired  by  the  owner  thereof, 
is  part  of  his  freehold;  nor  can  the  ordinary 
dispose  of  or  intenneddle  with  it,  for  the 
law  presumes  that  it  was  built  by  his  an- 
cestors, or  those  whose  estate  he  hath,  and 
is  thereupon  particularly  appropriated  to 
their  house.     Gibs.  197  ;  1  Sid.  88 ;  and 
per  Lord  Tenterden,  5  B.  &  A.  361.    Thus 
the    ordinary   cannot  order  morning  or 


864 


PEW. 


rriisump- 
ti\  u  evi- 
dence. 


of  his  messuage  within  the  parish,  to  hold  the  same  to  the  use  of  himself  and 
his  family,  and  to  bury  their  dead  in  such  aisle,  and  to  sit  there  for  the 
hearing  of  divine  service.  So  an  inhabitant  householder  may  prescribe  in 
right  o^f  his  messuage  not  only  for  a  seat  in  the  body  of  the  church,  or  may 
mike  title  to  it  by  a  faculty  granted  in  respect  of  such  messuage,  but  also 
for  a  seat  in  the  chancel  (k). 

But  it  is  contrary  to  ecclesiastical  policy  (in  order  to  prevent  the  exclusion 
of  inhabitant  householders  within  the  parish)  that  the  right  of  a  pew  or  seat 
should  be  enjoyed  otherwise  than  in  respect  of  the  occupation  of  a  messuage 
within  the  parish.  And  therefore  a  faculty  cannot  be  granted  for  the  enjoy- 
ment of  a  pew  in  respect  of  a  messuage  situate  in  another  parish,  although 
a  man  may  prescribe  in  respect  of  a  messuage  situate  in  another  parish  ; 
and  for  the  same  reason  such  a  faculty  cannot  be  granted  to  the  owner  of  a 
messuage  and  his  heirs  (I). 

(k)  Hall  V.  Ellii,  Noy's  R.  123  ;  1  B. 
&  A.  506.  But  the  parson,  whether  appro- 
priator  or  impropriator,  as  instituted  rector 
of  a  parish,  is  entitled  to  the  chief  seat  in 
the  chancel,  and  tliis  of  common  right  in 
respect  of  his  liability  to  repair  it.  lb. 
So  in  some  places,  although  the  parson 
repairs  the  chancel,  the  vicar  claims  a  pre- 
scriptive right  of  a  seat  for  his  family,  and 
of  giving  leave  to  bury  there,  and  a  fee  on 
such  burial.  Johns.  24-2.  In  London,  the 
cliurchwardens  repairing  the  chancel  as 
well  as  the  body  of  the  church,  equally 
dispose  of  the  seats  in  both,  subject  to  the 
authority  of  the  ordinary.  Gibs.  22*3, 224 ; 
17  Vin.  Ab.  491 ;  PI.  7. 

(I)  StocJis  v.  Booth,  1  T.  R.  428.  For 
his  heirs  may  reside  out  of  the  parish.  1 
Hagg.  C.  R.'321 ;  1  B.  &  A.  507  ;  and  the 
seat  doth  not  belong  to  the  person,  but  to 
the  inhabitant  while  svich.  Gibs.  197. 
221.  Brahln  v.  Trndum,  Poph.  R.  140; 
2  Roll.  Abr.  287.  Lavgley  v.  Chvte,  Sir 
T.  Ray.  249;  1  T.  R.  429.  432.  Nor  can 
a  grant  of  a  faculty  to  a  non-parishioner  to 
hold  a  pew  or  seat  be  supported.  2  Add. 
427 ;  8  B.  &  C.  223 ;  except  ))y  prescrip- 
tion. Byerlyv.  Windiis,5  B.  &  C.  21; 
7  D.  &  R.  564,  S.  C.  Thus  in  an  action  on 
the  case  for  disturbance  of  a  pew,  it  was 
held  that  a  pew  in  the  body  of  a  church 
may  be  claimed  as  appurtenant  to  a  house 
out  of  the  parish,  where  the  exercise  of 
right  was  ancient,  but  its  origin  not  shown, 
for  the  former  owner  of  the  house  might 
have  built  or  endowed  the  church,  or  some 
part  of  it,  or  the  house,  though  not  within 
the  parish,  according  to  its  present  bounds, 
might  formerly  have  been  within  the  eccle- 
siastical limits  of  the  church  Lonsley  v. 
Hnyicard,  Exch.  1  Y.  &  J.  583.  But 
this,  it  may  be  observed,  was  an  action 
against  a  wrong-doer,  and  not  a  claim 
against  the  ordinary;  the  separation  of 
parishes  must  be  for  all  purposes,  and  pews 
in  aisles  stand  on  broadly  differing  grounds. 
See  1  Phill.  328.  Possession  however  is 
but  presumptive  evidence  of  the  right,  even 
as  against  a  WTong-doer,  although  of  00 
years'  continuance,  if  a  title  by  faculty  or 


evening  prayer  to  be  said  in  noblemen's 
chancels,  but  he  may  in  the  great  chancel; 
Johns.  244 ;  nor  has  he  any  power  over 
seats  in  chapels  annexed  to  the  houses  of 
noblemen,  &c.  2  Roll.  Ab.  288;  and  pro- 
hibition lies  if  he  interfere.     Francis  v. 
Ley,  Cro.  Jac.  366.     A  seat  in  an  aisle 
may  be  prescribed  for  by  an  inhabitant  of 
another  parish.     Gibs.  198.  221.    Barroio 
V.  Kean,  1   Sid.  361  ;  2  Keb.  342,  S.  C. ; 
for  his  ancestors  may  have  built,  and  he 
bound  to  repair,  the  aisle.     So  a  seat  in  an 
aisle  may  be  claimed  by  an  inhabitant  as 
appurtenant  to  a  house  out  of  the  parish. 
Davl'!  V.  Wilts,  Forrest.  14.     Daioiiey  v. 
Bee,  Cro.  J.  604.      Palmer's  R.  46;    2 
Roll.  R.  139  ;  S.  C.  observed  on  arguendo, 
1  B.  &  A.  504.     In  actions  on  the  case  for 
disturbance  resting  on  prescription  for  an 
aisle,  it  has  been  held  that  it  need  not  be 
alleged  or  proved  that  the  owners  were 
accustomed  to  repair;  for  by  common  law 
the  owners  are  not  bound  to  repair  aisles, 
and  so  need  not  show  repair,  or  may  have 
tliem  for  other  reasons  than  repairing,  as 
heing founders  or  contributing  to  the  build- 
ing them.     Buxton  v.  Batenian,  1  Keble, 
370;  T.  Ray.  52;  S.  C.  Gibs.  198.     But 
this  decision  was  after  a  verdict  against 
a  wrong-doer,  and  not  against  the  ordinary. 
The  rule  was  admitted  to  be  otherwise  in 
prohibition;  S.  C.  1  Keble,  370.     It  ap- 
pears from  the  report  of  this  case  in  1 
Sid,  88,  that  the  claim  was  for  a  seat  in  a 
quire.     A  quire  may  belong  to  the  claim- 
ant, and  may  be  a  place  where  his  ances- 
tors have  sung  requiems  for  their  ancestors. 
Ibid.;  and  see  Johns.  Ecc.L.  243;  1  Burn's 
Eccl.  Law,  8  ed.  303,  a.     Cancellus  and 
Chorus  are  synonymous ;  for  the  body  of 
the  clergy  sung,  or  at  least  rehearsed,  the 
breviary  in  the  (greater)  chancel;  Johns. 
243.     On  the  other  hand,  if  an  aisle  be  al- 
ways repaired  at  the  common  charge  of 
the  parish,the  constant  sitting  and  burymg 
there  without  using  to  repair,  will   not 
gain  any  peculiar  property  or  pre-eminence 
therein,'  but  the  ordinary  may  from  time 
to  time  appoint  whom  he  pleases  to  sit 
there.    Cro.  Jac.  366. 
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For  the  same  reason  a  pew  appurtenant  to  a  messuage  cannot  be  severed 
by  contract  (w). 

The  evidence  in  an  action  for  the  disturbance  of  a  pew  appurtenant  to  a  Proof  of 
messuage  is  difFerent,  where  it  is  brought  against  a  wrong-doer,  from  the  repairs, 
evidence  which  is  necessary  when  such  an  action  is  brought  against  the 
ordinary.  As  against  a  wrong-doer,  proof  of  the  undisturbed  possession  of 
the  pew  and  of  a  messuage  in  the  parish  by  the  plaintiff,  is  sufficient  {n)  to 
warrant  the  inference  of  legal  title.  But  in  the  second  case,  where  the  right 
is  claimed  against  the  ordinary,  the  plaintiff  must,  it  is  said,  either  prove 
the  building  of  the  pew,  or  that  repairs,  if  any  have  been  necessary,  have 


otherwise  be  negatived.  StocTis  v.  Booth, 
1  T.  R.  428.  JJavlesv.  Witts,  Forrest.  14. 
But  undisputed  possession,  even  for  3G 
years,  wliere  the  pew  is  claimed  as  appur- 
tenant to  a  messuage,  was  held  good  pre- 
sumptive evidence  of  a  faculty,  though  the 
church  was  rebuilt  about  40  years  before, 
and  the  churcliwardens  then  seated  the 
plaintiff  in  the  pew,  which  had  been  pre- 
viously open,  for  there  are  strong  reasons 
against  their  act  of  giving  possession  as  a 
new  gift  of  the  pewj  viz.  other  persons' 
claim  to  it,  and  the  want  of  a  faculty ; 
whereas  the  plaintiff  claimed  it  by  pre- 
scription, in  right  of  his  messuage,  and 
probably  got  it  in  such  right  at  the  adjust- 
ment after  rebuilding  the  church.  Rogers 
V.  Brooks,  1  T.  R.  431,  432,  note.  So 
unuiterrupted  possession  of  a  pew  in  the 
chancel  of  a  church  for  30  years,  affords 
presumption  of  a  prescriptive  right  to  the 
pew,  in  an  action  against  a  wrong-doer. 
Griffiths  V.  Matthews,  5  T.  R.  290 ;  till 
rebutted  by  proof  that  prior  to  that  time 
the  pow  had  no  existence,  its  site  l)eing 
occupied  by  an  open  seat  occupied  by 
several  persons  ;  and  that  it  was  not  built 
at  the  expense  of  the  then  owner  of  the 
messuage  to  which  it  was  claimed  as  ap- 
purtenant, but  of  another  person.  Ibid. 
Such  presumption  was  also  held  to  be 
rebutted  (in  a  suit  iu  the  Ecclesiastical 
Court)  by  proof  that  the  pew  was  built 
100  years  ago  l)y  the  then  occupier  of  the 
messuage,  on  a  vacant  space,  by  leave  of 
the  churchwardens.  Walter  v.  Gunner, 
1  Hagg.  R.  314.  322.  A  decision  in  the 
Court  of  Delegates,  respecting  a  pew,  that 
it  was  not  appurtenant  to  the  messuage  of 
A.,  but  that  B.  had  no  right  to  sit  there, 
is  not  conclusive  evidence  against  A.'» 
right,  in  an  action  against  B.  for  disturb- 
ance, founded  on  ^.'s  possession  for  be- 
tween 50  and  60  years  since  the  pew  had 
been  built  in  right  of  a  certain  messuage. 
Cross  V.  Salter,  3  T.  R.  039.  In  a  similar 
action  against  a  wrong-doer,  an  old  entry 
in  a  vestry  book,  signed  by  the  church- 
wardens, stating  that  the  pew  had  been 
repaired  by  the  owner  of  the  messuage  in 
resjjcct  of  which  the  plaintiff  claimed,  in 
consideration  of  his  using  it,  was  admitted 
by  Lord  EUenborough  as  evidence  showing 
the  reputation  of  the  parish  on  the  subject, 
VOL.    II. 


and  as  an  official  act  of  the  churchwardens 
within  the  scope  of  their  authority.  Price 
V.  Littleicood,  3  Camp.  288.— The  best  evi- 
dence on  which  a  faculty  may  be  presumed 
against  the  ordinarj-,  in  either  case,  is,  that 
the  pew  has  been  built  and  repaired  time 
out  of  mind  of  living  persons.  The  pos- 
session must  be  ancient,  and  going  beyond 
memory;  though  tlio  high  legal  memory 
does  not  apply  to  this  sulyect.  Per  Lord 
Stowell,  1  Hagg.  R.  322.  The  original 
building  of  a  pew  by  the  parish  is  strongly 
against  such  a  presumption ;  nor  is  build- 
ing and  repairing  conclusive  evidence  that 
a  faculty  was  granted,  for  it  may  be  ex- 
plained by  evidence  of  original  permission 
by  churchwardens  to  build  it  on  a  vacant 
space.  Ibid.  1  Phill.  325;  2  Add.  422. 
Twenty  years'  adverse  possession  seems  to 
bar  the  right  to  a  pew.  1  Phill.  328.— If 
a  man  claiming  title  by  prescription  to  an 
aisle,  chancel,  &c.  as  his  freehold,  or  to  a 
pew  or  seat  in  the  body  of  the  church,  or 
in  an  aisle,  &:c.  as  appurtenant  to  a  house 
in  the  parish,  is  disturbed  therein  by  the 
parson,  ordinary  or  churchwardens,  by  suit 
in  spiritual  court,  he  may  have  a  prohibi- 
tion, if  he  suggest  as  grounds  for  it,  that 
he  or  those  whose  estate  he  hath,  built,  or 
time  out  of  mind  repaired,  and  therefore 
had  the  sole  use  of  such  aisle,  or  of  such 
pew  or  suit ;  for  the  party  has  a  right  to  a 
trial  of  the  prescription  in  a  temporal  court. 
See  1  Burn's  Ecc.  Law,  8  edit.  3G(!,  7. 
Witcher  v.  Cheslam,  1  VVils.  17.  Corveri 
V.  Pyni,  12  Rep.  105.  Jacob  v.  Dullon, 
Ld.  Riiy.  755.  Boothhy  v.  Bailey,  IIo- 
bart,  G9.  Francis  v.  Lee,  Cro.  Jac.  36G. 
Day  \ .  Beddingfield,  Noy's  R.  104.  Bux- 
ton or  Butler  v.  Yatenian,  1  Sid.  89 ; 
1  Lev.  71 ;  Sir  T.  Ray.  52,  S.  C.  Crook  v. 
Sampson,  2  Keb.  92.  Brabin  v.  Tradum, 
Poph.  140;  2  Roll.  Ab.  287,  288. 

{m)  Walter  v.  Gxinner,  1  Haggard,  314. 
And  a  covenant  on  the  part  of  a  tenant  of 
a  messuage,  that  he  will  not  occupy  it,  in 
order  that  the  lessor  may  let  it  severally,  is 
illegal.  lb. 

(n)  Ashley  v.  Freckleton,  3  Lev.  73, 
cited  3  T.  R.  G40.  Bunton  v.  Bateman, 
1  Lev.  71 ;  1  Sid.  88.  201 ;  I  Keble,  370; 
Sir  T.  Ray.  52,  S.  C. 

.IK 


86G 


POLICY    OF    INSURANCE. 


Proof  of       been  made  at  his  expense  ;  for  the  ordinary  lias  primd  facie  the  disposal  of 

repairs.  tj^g  gg^ts  {o). 

As  the  freehold  in  the  body  of  the  church  is  incumbent's,  he  may  main- 
tain his  possession  against  any  one  who  tmlawfully  erects  a  pew  or  seat 
there  (/>).  And  if  a  seat  be  illegally  set  up  by  a  private  person,  and  be 
pulled  down,  the  materials  belong  to  the  minister,  as  having  been  affixed  to 
his  freehold  {q). 


POLICY  OF  INSURANCE. 

Particulars  Thr  subject  embraces,  1st,  the  effecting  of  the  policy  (r) ;  2dly,  the  in- 
of  proof.  terest  in  the  ship  or  goods  (s)  ;  3dly,  the  inception  of  the  risk,  compliance 
with  warranties,  &c.  {t) ;  4thly,  the  legality  of  the  voyage,  &c.  {it) ;  5tlily, 
the  loss,  adjustment,  &c.  (x) ;  6thly,  the  recovery  of  premium  {y)  ;  7thly, 
matters  in  defence  of  the  action,  fraud  {z),  breach  of  warranty  (a),  &c. ; 
lastly,  the  competency  of  witnesses  {h). 
Policy  ^^*"  '^^^^  Policy. — The  policy  must  he.  produced  properly  stamped  (c),  and 

proof  of.  proved,  either  by  evidence  of  the  defendant's  signature,  or  that  of  his  agent ; 
and  in  the  latter  case  the  authority  of  the  agent  must  also  be  proved  {d), 
either  by  the  direct  evidence  of  the  agent,  who  is  a  competent  witness  for 
the  purpose,  or  by  proof  of  his  hand-writing,  and  evidence  that  he  is  the 
general  agent  of  the  defendant  for  those  purposes,  or  that  he  has  been 
specially  authorized  in  the  particular  instance.  If  a  written  authority  has 
been  given,  it  shoidd  be  produced  and  ])roved  (e).  Proof  of  authority  may 
also  consist  in  showing  that  the  defendant  has,  in  other  instances,  recog- 
nized the  authority  of  the  agent  to  subscribe  policies  for  him  {f)  by  payment 


(o)  3   Ins.  202.      Kenrick   v.    Taylor, 

1  Wils.  R.  326.  Per  Lord  Coke,  Brownl. 
&  Goldsb.  4.J.  Pettman  v.  Bridqer,  1 
Phill.  R.  316.  325.  Bradbury  v.  Bnrch, 
Sir  Tliomas   Jones,  3.     Fuller  v.  Lane, 

2  Add.  R.  42o.  Walter  v.  Gunner  and 
another,  1  Hagg.  R.  322.  And  semhlc, 
repairs  should  be  pleaded,  and  mere  repair- 
ing for  30  or  40  years  does  not  exchidc 
tlie  ordinary.  1  Hagg.  R.  322.  1  Phill. 
R.  324.  Tiie  lining  and  cushioning  a  pew 
is  not  a  repair  inconsistent  with  the  pro- 
perty of  the  parishioners,  who  do  not 
usually  make  such  repairs.  1  Pliill.  R. 
331.  A  man  may  relinquish  his  prescrip- 
tive title  or  faculty  to  a  pew,  hj'  allowing 
the  parish  to  repair  or  rebuild,  unless  there 
be  a  special  agreement  to  the  contrarj% 
1  Phil.  R.  329. 

{p)  So  a  chapelwarden  of  a  parochial 
chapelry,  who  enters  the  chapel  and  re- 
moves pews,  is  liable  in  trespass.  Jones 
V.  Ellis,  2  Y.  &  J.  2Go ;  and  see  2  Roll. 
Ab.  337.  Gibson  v.  Wright,  Nov,  108; 
10  H.  4.  9. 

{q)  Prideaux's  Directions  to  Church- 
wardens, by  Tynvhitt,  126;  Degge,  pt.  1. 
c.  12;  Bac.  Ab.  tit.  Churchwardens,  B. 
Jarratt  v.  Steele,  3  PhiUm,  169, 170.525. 

(?•)  Infra,  866. 

is)  Infra,  mi. 

(t)  Infra,  873. 

(u)  Infra,  875. 


(x)  Infra,  876. 

(y)  Infra,  865. 

(z)  Ibid. 

(a)  Infra,  mo. 

lb)  Infra,  893. 

(c)  See  tit.  Stamp. 

{d)  Supra,  tit.  Agent.  Johnson  v. 
Mason,  1  Esp.  C.  89.  Tliis  proof,  althougli 
essential  if  required,  is  in  practice  seldom 
called  for.  Where  a  policy  has  been  ef- 
fected by  an  agent  of  the  plaintiff  in  the 
name  of  the  plaintiff,  the  bringing  the 
action  is  an  adoption  of  the  act  of  the 
agent.  Per  Abliott,  L.  C.  J.  Roach  v. 
Vamjhan,  Guildhall  sitt.  after  Trin.  1823. 
And  see  Houghton  v.  Eicbank,  4  Camp. 
88.  Brocklebatih  v.  Sugrue,  5  C.  &  P. 
21.  Courteen  v.  Towse,  1  Camp.  43, 
supra,  42. 

(e)  Supra,  41.  Neale  v.  Irving,  1  Esp. 
C.  61. 

(/)  Supra,  42.  The  authority  to  effect 
a  policy  may  be  presumed.  A  foreigner, 
after  purchasing  goods  from  B.  at  Bristol, 
directed  his  agent  in  London  to  effect  au 
insurance,  and  B.,  not  knowing  tliat  he  had 
done  so,  effected  an  insurance  by  instruc- 
tions from  his  clerk,  and  it  was  held  that 
the  jury  did  right  in  presuming  that  the 
clerk  had  authority.  Barlow  v.  Leckle, 
4  Moore,  8.  Grant  v.  Hill,  4  Taunt.  380. 
Bdl  y.  Jutting,  1  Moore,  159. 
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V  i„.  ^„  tl.nf  l.p  haq  admitted  the  making  of  the    Proof  of 
of  losses  due  upon  such  policies,  or  that  he  has  admit  e  „„;„„!,,,    tl.c  policy. 

Bolicv  in  the  particular  instance,  as  by  paying  money  in    .  court     eiierallj 
Troof  of  subLiplion  by  an  authorized  agent  will  satisly  an  allegation  ol 

'Th^  ^mat::'^!:"^;.  has  been  made  in  a  policy  by  consent  of 
some  of  tL  underwriters,  the  plaintiff  cannot  recover  »«»-*-  ;;"""- 
"rTter  who  was  ignorant  of  the  alteration  when  ,t  was  made,  although  he 

'"Z::Sir:rh:s  b*:;:  lei.  the  technical  terms  of  a  .oW-iay  be  inter  Cons.r. 
«reted  accordino-  to  their  mercantile  sense,  yet  the  mere  opmion  of  witnesses 
^thavrnot  ha^d  actual  experience  of  the  usage  to  that  effect  .not^a^^^^^^ 
sible  Thus  where  the  terms  were  "  at  and  from  L.  to  A.,  with  liberty 
cruize  six  weeks,"  it  was  held  that  witnesses  who  had  never  known  a  case 
:;cTrci::i^tan:ed  could  not  be  admitted  to  state  their  opinion  that  the  clause 
warranted  a  cruizing  of  six  weeks  taken  at  intervals  (1).  .... 

Proof  of  "hat  passed  at  the  time  of  effecting  the  policy  is  inadmis- 

"'And  mercantile  usage  means  the  general  usage  of  the  wliole  t-de  in  the 
place  where  the  policy  is  effected,  and  not  the  particular  usage  of  any  more 
limited  class  of  persons  (Z).  .  Interest 

odly.  The  plaintiff's  mterest  in  the  subject-matter  insured  {m). 


(«)  Nicholson  V.  Croft,  2  Burr.  1188. 
{h)  Campbell  v.  ChrMie,  2  Starkie's  C. 
64.     See  the  stat.  35  Geo.  3,  c.  G3,  s.  13. 
A  mere  extension  of  the  time  of  sailinf? 
does  not  render  a  new  stamp  necessary. 
(See  Kensington  v.  Incilis,  8  East,  273. 
Hubbard  v.  Jacltson,  4  Taunt.  1G9.   Bich- 
dale  V.  Sheddon,  4  Camp.  107.)    So  a  mis- 
take may  be  rectified  without  a  fresh  stamp. 
{Robinson  v.  Touray,  1  M  &  S.  217.    Ito- 
binson  v.  Tubin,  1  Starkie's  C.  33G.)  But  it 
the  subject-matter  of  insurance  be  altered, 
a  new  stamp  becomes  requisite ;  as  wliere 
an  insurance  on  ship  and  goods  is  altered 
into  an  insurance  on  ship  and  outfit.  {Hill 
V.  Patten,  8  East,  373.    French  v. Patten, 
9  East,  351 ;    1    Camp.  72.)      Otlunvisc 
where  the  description  only  is  altered,  the 
subject-matter  remaining  the  same  {Saw- 
tell  V.  Loudon,  5  Taunt.  359 ;  1  Marsh, 
99) ;  where  the  insurance  was  altered  by 
striking  out  the  words  "  on  ship,"  and  in- 
serting the  words  "  on  goods,  as  interest 
may  appear,"  the  assured  having  really  no 
interest  in  the  ship.     Where  a  policy  was 
executed  in  the  printed  form,  without  any 
specific  subject  of  insurance  being  inserted 
in  writing,   and   the   subject-matter  was 
afterwards  added  in  writing, and  subscribed 
by  some  of  the  underwriters  only,  it  was 
held  that  the  assured  could  not  recover 
on  the  altered  contract  against  the  under- 
writers who  had  not    signed  the  altered 
policy.     Langhorn  v.  CoJogan,  4  Taunt. 
330.     See  Park   on  Insur.  7th  edit.  4b. 
Forshajo  v.  Chabert,  3  B.  &  B.  158. 

(i)  Sxjers  V.  Bridge,  Doug.  509.  Supra, 
tit.  Custom.— Parol  Evidence.  Lord 
Mansfield,  in  Camden  v.  Cowley,  1  W.  Bl. 
417,  ruled,    that  insurance   brokers  and 


others  might  be  examined  as  to  the  general 
understanding  and  opinion  of  persons  con- 
versant  in  the  business,  altliough  they 
knew  of  no  particular  instance,  lu  tact,  on 
which  such  an  opinion  was  founded.  ^ 
(h)  Weston  V.  Eames,  1  Taunt.  Wo. 
(0  And  therefore  the  usage  amongst 
under^vriters  who  frequent  Lloyd's  Coffee- 
house will  not  conclude  persons  who  are 
not  in  tlie  habit  of  resorting  tliitlier  tor  the 
purpose  of  efiecting  insurances.  Gabay 
V.  Lid,  3  B.  &  C.  793.  See  Pcilmer  v. 
Blackburn,  1  Bing.  63.  Supra,  tit.  Parol 
Evidence.  ^      ai      i 

{in)  See  the  stat.  19  Geo.  2,  c.  37,  s.  1, 
which  makes  insurances  on  any  slnps  be- 
longing to  his  Majesty,  or  any  of  his  sub- 
jects, or  any  goods  laden  or  to  be  laden  on 
board  sucli  ships,  interest  or  no  interest, 
or  without  further  proof  of  interest  than 
the  policy,  or  by  way  of  gaming  or  wager- 
ing, or  without  benefit  of  salvage  to  the 
assurer,  void.    The  statute  does  not  apply 
to  foreign  ships.     Thellusson  v.  Fletcher, 
Doug  301.     Najites  v.  Thompson,  2  East, 
385.     Crauford  v.  Hunter,  8  T.  R    13. 
Upon  a  policy  for  insurance  of  freight  by 
the  sliipowner,  it  is  immaterial  whether  h^ 
carries  his  own  goods  or  those  of  another  ; 
the  insurer  of  freight,  to  entitle  himself 
to  recover,  must  show,  that  but  for  the  in- 
tervention of  some  of  the  penis  msured 
against,  some   freight  would  have    been 
earned  by  goods  being  actually  shipped 
on  board,  or  some  contract  tor  doing  so 
Flint..  Flemyng,  1  B.  &  Ad  4..      Goods 
sold  to  a  bankrupt  are  stopped  in  transitu . 
the  bankrupt,  after  such  stoppage,  has  no 
property  or  insurable  interest  in  the  goods 
insured,  and  his  assignees  cannot  support 
3  K  2 
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POLICY    OF    INSURANCE. 


Interest. 


Ship. 
Proof  of 
interest. 


The  same  menns  of  proving  a  title  to  a  ship  which  existed  previouslj'  to 
the  passing  of  the  Registry  Acts  still  exist;  the  principal  effect  of  those 
laws  is  to  render  further  proof  necessary  in  cases  where  the  party  relies  on 
a  title  by  transfer  {n). 

The  actual  possession  of  a  ship  by  the  party  in  whom  the  interest  is 
alleged  to  be,  and  acts  of  ownership  by  him,  afford  in  this,  as  in  other 
cases,  presumptive  evidence  of  title  (o).  Where  the  captain  proved  that  he 
was  appointed  and  employed  by  Robertson  and  Walker  (in  whom  the 
interest  was  alleged  to  be),  the  proof  was  held  to  be  sufficient,  although  it 
appeared  upon  cross-examination  that  the  ownership  was  derived  to  those 
persons  under  a  bill  of  sale,  executed  by  the  witness  as  the  attorney  of  a 
former  owner;  and  this  evidence  did  not  induce  the  necessity  of  docu- 
mentary proof,  their  possession  as  owners  being  prima  facie  evidence  of 
ownership,  and  sufficient  in  the  absence  of  contrary  proof  on  the  other 
side  (/>).  And  it  was  held  that  such  further  proof  was  not  rendered  neces- 
sary by  the  evidence  of  registers  adduced  on  the  part  of  the  defendant,  from 
which  it  appeared  tliat  the  ship  had  been  registered  in  the  name  of  the 
Avitness  as  owner  in  the  year  1799,  which  was  previous  to  the  time  in  ques- 
tion ;  also,  that  it  had  been  registered  in  his  name,  as  the  owner,  in  the  year 
1802,  which  was  subsequent  to  the  time  in  question  ;  these  titles  being  per- 
fectly consistent  with  p  .itle  in  other  persons  in  the  mean  time  {q). 

It  is  sometimes  neccosary  to  resort  to  the  register,  as  where  the  party 
claims  through  a  transfer  under  which  he  has  not  had  actual  possession  ; 
for  then  the  bill  of  sale  is  a  medium  of  proof  essential  to  his  title,  and  that 
will  be  of  no  effect  unless  the  requisites  of  the  Registry  Acts  have  been 
complied  with.  It  is  a  matter  of  prudence,  although  it  may  not  be  of  strict 
necessity,  to  be  prepared  with  such  evidence  wherever  the  possession  has 
been  of  short  duration,  or  is  of  an  ambiguous  character,  and  is  likley  to  bo 
encountered  by  contrary  evidence. 

Where  title  is  claimed  by  transfer  upon  a  sale,  it  is  not  only  necessary  to 
produce  and  prove  the  execution  of  the  bill  of  sale,  and  also  the  possession 
of  the  vessel  by  the  vendors  in  the  usual  way,  but  also  to  prove  that  the 
requisites  of  the  Registry  Acts  (r)  have  been  complied  with. 

the  action  against  the  underwriters.  Clay 
v.  Harrison,  10  B.  &  C.  99.  Where  the 
interest  insured  was  described  in  the  policy 
to  be  on  bottomry,  but  it  appeared  from  tlie 
temis  of  the  bond  that  tlie  money  was  pay- 
able within  eight  days  after  the  arrival  of 
the  obligor  in  L.,  held  that  it  was  a  fatal 
misdescription  of  the  bond,  the  plaintiff's 
claim  under  it  not  depending  on  the  risk 
of  the  voyage,  but,  according  to  the  terms 
used,  might  be  made  whether  the  ship 
arrived  or  not.  Shtioncls  v.  Hodgson,  6 
Bing.  1 14 ;  and  3  M.  k.  P.  385.  The  word 
"  interest,"  in  the  14  Geo.  3,  c.  48,  s.  1, 
means  pecuniary  interest;  held,  therefore, 
that  a  policy  eflected  by  a  father  on  the 
life  of  his  son,  not  having  any  pecuniary 
interest  in  his  life  at  the  time  of  effecting 
it,  was  void.  HaJford  v.  Kymer,  10  B. 
&  C.  724. 

{n)  Infra,  note  (r). 

(o)  Abbott's  Law  of  Shipping,  72. 

{p)  Robertson  v.  French,  4  E.ist,  130. 
And  see  Thomas  §■  others  v.  Foyle,  5  Esp. 
C.  88.     Abbott's  L.  S.  60,  5th  edit. 


((jr)  Robertson  v.  French,  4  East,  130. 
See  Ld.  Ellenborough's  observations  in  the 
case  of  Marsh  v.  Robinson,  4  Esp.  C.  99 ; 
in  that  case  the  plaintiff,  having  given  such 
jjrimA  fade  evidence  of  ownership,  the  de- 
fendant proved  that  in  1792  the  ship  was 
registered  in  the  name  of  J.  S.,  another 
person;  and  that  it  was  registered  in  1802 
to  the  same  person  under  a  decree  of  the 
Court  of  Vice-Admiralty ;  and  it  was  held 
that  this  evidence  being  consistent  with 
the  title  of  the  plaintiff  in  the  intermediate 
time,  did  not  render  further  evidence  of  his 
title  necessary.  See  also  Abbott's  L.  S. 
62,  5tli  edit.  Sutton  v.  Bush,  2  Taunt. 
302. 

(r)  By  the  stat.  4  G.  4,  c.  41,  all  the  for- 
mer Registry  Acts  were  repealed.  By  the 
6  G.  4,  c.  104,  all  the  statutes  relating  to 
the  customs,  to  the  extent  of  445  Acts  and 
parts  of  Acts,  were  repealed ;  and  the  whole 
matter,  including  the  registry  of  ships,com- 
prised  in  11  Acts,  from  c.  106  to  c.  116,  in- 
clusive. By  this  Act,  however,  it  was  con- 
sidered that  the  new  Registry  Act,  4  G.  4, 
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By  the  Stat.  6  G.  4,  c.  110,  s.  43,  every  person  shall,  on  reasonable  request  P^J^^^ 

made  to  the  collector  of  the  customs,  have  inspection  of  all  oaths  and  affi-  ^^^^^_ 

davits  made  by  owners  or  proprietors,  and  of  registers  relative  to  any  ship  ;  Registi-y 

and  copies  being  proved  to  be  true  copies  shall  be  receivable  in  any  court  Acts. 
of  law. 


c.  41,  was  repealed;  and  a  new  Act,  6  G.  4, 
c.  110, was  passed,  which,  with  a  few  altera- 
tions, introduced  by  the  stat.  7  G.  4,  c.  48, 
25, 26,  27,  contains  the  present  law.     Ab- 
bott's L.  S.,  5th  edit.  26,  in  which  valuable 
work  the  important  points  of  difference  be- 
tween the  old  and  new  provisions  are  pointed 
out,  viz.  that  it  is  no  longer  necessary  to  re- 
cite the  certificate  of  register  in  a  contract 
for  the  sale  of  a  ship ;  and  that  in  a  bill  of 
sale,  or  other  instrument  intended  to  operate 
as  a  transfer  of  the  property,  it  is  sufficient 
to  recite  the  principal  contents  of  the  cer- 
tificate ;  and  a  provision  is  introduced  with 
a  view  to  prevent  the  effect  of  certain  errors 
in  the  recital,  sec.  36.     Tliat  the  indorse- 
ment is  to  be  made  by  public  officers,  not 
by  the  party  transferring,  sec.  37.     That 
a  mortgagee  or  trustee  for  the  payment  of 
debts  is  not  to  be  deemed  an  owner,  sec.  45; 
nor  his  interest  to  be  affected  by  the  sub- 
sequent bankruptcy  of  the  mortgagee  or 
assignee,  on  the  ground  of  reputed  owner- 
ship, sec.  46.     That  the  specific  share  of 
any  part-owner,  which  is  required  to  be  one 
or  more  sixty-fourth  parts,  must  be  men- 
tioned in  the  registry,  except  in  the  case 
of  partners  in  trade,  whose  interest  is  to  be 
considered  as  partnership  property,  sec  32. 
That  only  32  persons  shall  be  entitled  to  be 
legal  owners,  or  tenants  in  common,  with 
a  provision  for  the  equitable  title  of  minors, 
legatees,  creditors,  &c.,  with  a  provision 
also  for  joint-stock  companies,  sec.  33. 
That  more  extensive  powers  are  given  for  a 
registry  de  novo. — By  the  stat.  6  Geo.  4, 
c.  110,  s.  2,  no  vessel  shall  enjoy  the  pri- 
vileges of  a  British  ship  until  the  owner 
shall  have  caused  it  to  be  registered,  ex- 
cept as  to  certain  vessels  not  exceeding 
thirty  tons  burthen,  &c. — By  sec.  3,  the 
form  of  certificate  of  registry  is  provided  ; 
it  is  directed  that  an  account  of  the  shares 
of  the  owners  shall  be  endorsed  upon  the 
certificate. — By  sec.  31,  when  any  ship 
shall,  after  registry,  be  sold,  the  same  shall 
be  transferred  by  bill  of  sale  or  other  in- 
strument in  writing,  containing  a  recital 
of  the  certificate  of  registry  of  such  ship, 
or  the  principal  contents,  otherwise  such 
transfer  shall  not  be  valid  or  effectual  for 
any  purpose  whatsoever;  provided  that  no 
bill  of  sale  shall  be  void  by  reason  of  any 
error  in  such  recital,  or  by  the  recital  of 
any  former  certificate  of  registry,  instead 
of  the  existing  certificate,   provided  the 
identity  of  the  ship  be  sufficiently  proved 
thereby. — By  sec.  37,  no  bill  of  sale  shall 
be  effectual  until  it  shall  have  been  pro- 
duced to  the  comptroller  or  collector  of 
the  port  where  such  vessel  is  registered, 
or  to  the  comptroller  or  collector  of  such 
other  port  at  which  she   is  about  to  be 


registered  de  novo,  or  until  such  collector 
or  comptroller  shall  have  entered  in  the 
book  of  registry  or  intended  registry,  the 
name,   residence   and  description  of  the 
vendor  or  mortgagor,  or  of  each,  if  more 
than  one,  and  the  date  of  the  bill  of  sale 
or  other  instrument,  and  the  production 
of  it ;  and  if  not  to  be  registered  de  novo, 
the  collector  or  comptroller  of  the  port 
where  such  ship  is  registered,  is  required 
to  indorse  the  said  particulars  of  such  bill 
of  sale  or  other  instrument,  or  the  certifi- 
cate of  registry  of  the  said  ship,  according 
to  the  form  prescribed  in  the  statute,  and 
forthwith  give  notice  to  the  commissioners 
of  customs.     And  in  case  the  collector  or 
comptroller  shall  be  directed  so  to  do,  and 
the  bill  of  sale  or  other  instrument  shall  be 
produced  to  him  for  that  purpose,  the  said 
collector  or  comptroller  is  required  to  cer- 
tify, by  indorsement  upon  the  said  bill  of 
sale  or  other  instrument,  that  the  parti- 
culars above  recited  have  been  so  registered 
and  indorsed.     But  such  entry  in  the  book 
of  intended  registry  shall   not   be  made 
until  all  the  requisites  of  law  for  the  imme- 
diate register  of  the  ship  or  vessel  in  such 
book  have  been  complied  with,  nor  shall 
such  entry  be  valid  or  certified  on  the  bill 
of  sale  until  the  registry  de  novo  of  the 
ship  or  vessel  shall  have  been  duly  made, 
and  the  certificate  thereof  granted ;  0  G.  4, 
c.  1 10,  s.  37,  and  7  G.  4,  c.  48,  s.  26.— By 
sec.  3,  after  the  particulars  of  the  vessel 
to  be  transferred  shall  have  been  so  entered 
in  the  book  of  registry,  the  said  bill  of  sale 
or   other   instrument    shall  be  valid  and 
effectual  to  pass  the  property,  against  all 
except   such   pure)  lasers  and  mortgagees 
who  shall  first  proccre  the  certificate  to  be 
indorsed  as  aforesaid. — By  sec.  44,    pro- 
vision is  made  for  registry  de  novo  in  cer- 
tain  cases  where   the  instrument  giving 
power  to  sell,  or  the  bill  of  sale,  cannot  be 
produced,  on  security  given  to  produce  a 
legal  power,   or  abide  the  claims  of  the 
absent  owner. — Sec.  45  provides  that  in  the 
case  of  a  transfer  by  way  of  mortgage,  the 
register  shall  state  the  fact,  and  the  mort- 
gagee shall  not  be  deemed  the  owner  ex- 
cept for  the  purpose  of  making  the  ship 
available  as  a  security  for  the  debt  by  way 
of  sale,  &c. — See  also  s.  46,  as  to  the  pro- 
visions in  favour  of  a  mortgagee,  in  case 
of  the  bankruptcy  of  owner. — A  recital  of 
the  certificate  of  registry  is  not  now  neces- 
sary to  the  validity  of  an  executory  con- 
tract or  transfer  of  property,  as  was  re- 
quired by  the  stat.  34  G.  3,  c.  68,  s.  14. 
Nor  is  an  indorsement  of  such  a  contract 
on  the  certificate  now  required,   as   was 
held  to  be  necessary  under  that  statute. 
Abbott  on  Shipping,  5t)i  edit.  50.     Mor- 
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Proof  of 
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ship. — 
Registry 
Acts. 


The  objects  of  the  Registry  Acts  were  aliene  from  tliose  of  evidence  (s). 
A  register  is  fre([uently  essential  to  tlie  communication  of  a  title,  and  the 
want  of  it  is  in  many  instances  conclusive  to  disprove  a  title,  but  in  other 
respects  the  instrument  is  a  mere  private  document,  and  it  has  no  operation 
as  evidence  but  that  which  it  derives  from  the  general  principles  of  evidence. 
Proof  of  a  registry  of  a  ship  in  the  name  of  one  or  more  persons  is  no 
evidence  for  them  to  prove  any  interest  in  them  (t),  for  it  amounts  to  nothing 
more  than  their  declarations  (u). 

In  the  case  of  Pirie  v.  Anderson  (x),  the  register  alone  was  produced,  and 
was  held  to  be  insufficient  to  prove  the  ownership  of  the  parties.  It  was  not 
proved  that  the  parties  had  made  an  affidavit  for  the  purpose ;  but  such 
further  proof  would  not,  as  it  seems,  have  varied  the  case,  for  the  evidence 
would  still  have  rested  in  the  mere  assertion  (although  ui)on  oath)  of  the 
l)arties  themselves.  Neither  is  the  register  in  itself  evidence  to  charge  a 
man  as  part-owner,  without  evidence  that  it  was  made  by  his  authority,  or 
that  he  afterwards  assented  to  it  and  adopted  it  (y).  But  although  a  register 
be  no  evidence  to  prove  a  transfer  by  sale,  it  is  frequently  conclusive  to 
7icgative  a  transfer  by  sale. 

Where  the  interest  was  alleged  to  be  in  four,  but  two  only  were  mentioned 
as  owners  in  the  register,  it  was  held  that  the  action  could  not  be  maintained, 
although  in  fact  they  were  all  partners  in  trade,  and  had  paid  jointly  for  the 
ship(r).  Where  the  defendant,  who  was  sued  as  part-owner,  for  repairs 
done  to  a  ship,  relied  on  a  previous  transfer  of  his  share,  and  proved  a  bill 
of  sale  of  that  share  to  a  third  person,  in  which  it  appeared  that  the  cer- 
tificate was  not  truly  recited,  it  was  held  that  no  interest  passed,  and  that 
the  defendant  was  still  liable  («).. 


timer  v.  Fleming,  4  B.  &  C.  120.  Ey  tlic 
present  Act,  it  is  sufficient  to  recite  in  a 
bill  of  sale  the  principal  contents  of  the 
certificate  of  registry,  in  order  to  prevent 
the  inconvenience  which  resulted  from  mis- 
takes in  the  recital.  Westerdell  v.  I>n/r, 
7  T.  R.  300.  Rut  under  the  former  Acts, 
a  mistake  apparent  on  the  fece  of  the  in- 
strument was  held  not  to  vitiate  it.  Eol- 
leston  V.  Smith,  4  T.  R.  461.  Under  the 
former  Acts,  questions  frequently  arose  as 
to  the  time  when  a  bill  of  sale  should  take 
effect,  to  the  exclusion  of  intermediate 
acts  and  consequences.  Abbott's  L.  S.  51. 
Moss  V.  Charnocli,  2  East,  399.  Moss  v. 
Mills,  5  East,  144.  Heath  v.  Hubbard, 
4  East,  110.  Richardson  v.  Campbell, 
6  B.  &  A.  196.  Hodgson  v.  Broxon,  2  B. 
&  A.  427.  Palmer  v.  Moxon,  2  M.  &  S. 
43.  The  indorsement  is  now  to  be  made 
not  by  the  party  but  by  a  pulilic  officer. 

(s)  The  general  object  of  the  provisions 
thus  briefly  alluded  to,  was  to  restrict  the 
commercial  privileges  formerly  enjoyed  by 
British  owners  of  ships,  wherever  built,  to 
British  owners  of  ships  built  within  the 
dominions  of  his  Majesty. 

(t)  Pirie  V.  Anderson,  4  Taunt.  652. 
Tlie  affidavit  on  which  the  registry  was 
made  was  not  produced ;  the  register  pur- 
ported to  have  been  made  on  the  oaths  of 
tlie  parties  in  whom  the  interest  was  al- 
leged to  be.  On  the  objection  being  taken, 
evidence  was  adduced  that  Comfoot  was 


one  of  those  persons,  and  being  also  master, 
liad  given  instructions  for  preparing  the 
bond  in  the  names  of  those  tliree  persons. 
(»)  Ibid.  And  in  Fluirer  v.  Young,  3 
Camp.  240,  the  register  was  held  to  be  no 
evidence  for  the  defendant,  in  an  action  for 
stores  supplied  for  the  use  of  a  ship,  in 
order  to  prove  a  plea  in  abatement  for  the 
non-joinder  of  co-defendants,  in  order  to 
show  that  those  others  were  part-owners. 
(x)  4  Taunt.  652. 

(?/)  Tinkler  v.  Walpole,  14  East,  226. 
Tlie  defendant  was  charged  as  part-owner 
of  the  Walpole  East  Indiaman,  for  stores 
supplied  to  the  sliip.  Tlie  plaintiffs  proved 
the  execution  of  a  bill  of  sale  to  the  defend- 
ant, by  the  assignees  of  a  bankrupt,  of  a 
share  of  the  ship,  and  a  register,  purporting 
to  be  made  on  the  oath  of  a  third  person, 
that  he  and  others,  including  the  defend- 
ant, were  the  owners.  See  also  Maclver 
V.  Humble,  10  East,  169.  Abbott's  L.  S., 
65,  5th  edit. 

(c)  Camden  v.  Anderson,  5  T.  R.  709. 
{a)  Westerdell  v.  Dale,  7  T.  R.  306.  On 
the  other  hand,  the  evidence  of  a  registry 
properly  effected  is  conclusive.  See  Doio- 
son  V.  Leake,  1  D.  &  R.  52.,  where  it  was 
held  that  a  joint-owner  of  a  ship,  who  had 
parted  with  his  interest  to  the  other  joint- 
owner,  but  where  the  ship  contmued  to  be 
registered  in  their  joint  names  as  a  colla- 
teral security,  was  liable  for  repairs,  al- 
though he  never  interfered  in  the  concerns 
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Where  a  ship  was  purchased  in  a  foreign  country,  a  copy  of  a  bill  of  sale, 
issued  by  a  public  officer,  authorized  by  law  to  authenticate  the  original, 
and  to  make  copies,  was  admitted  as  evidence  of  the  fact  (b). 

Where  the  interest  is  in  goods,  it  may  be  proved  by  evidence  of  possession    interest  in 
of  the  goods  by  the  assured,  or  his  agent,  and  by  acts  of  dominion  and  owner-  goods. 

ship. 

The  ownership  is  also  evidenced  by  bills  of  sale,  bills  of  parcels,  bills  of 
lading,  custom-house  clearances,  &c. ;  and  such  documentary  evidence  of 
this  nature  as  can  be  procured  ought  to  be  produced  in  proof  of  the  interest 
as  alleged. 

Where  goods  have  been  ordered  by  the  assured,  a  delivery  to  an  agent, 
or  on  board  a  ship,  according  to  the  directions  of  the  latter,  is  a  delivery  to 

him  (c). 

The  production  of  a  bill  of  parcels  from  the  seller  abroad,  with  the  receipt 
to  it,  and  proof  of  his  handwriting,  has  been  held  to  be  sufficient  proof  of 
the  interest  of  the  assured  {d). 

Where  a  cargo  has  been  consigned  to  the  assured,  the  production  of  the 
bill  of  lading  (c) ,  with  the  testimony  of  the  master  that  he  received  the 
goods  on  board,  is  sufficient  evidence  of  interest  (/);  but  if  the  master 
be  not  called,  it  is  necessary  to  prove  that  the  goods  specified  in  the  bill 
of  lading  were  received  on  board.  Where  the  master  is  dead,  the  proof  of 
his  signature  to  a  bill  of  lading,  for  the  delivery  of  goods  to  the  consignee 
is  evidence  of  an  insurable  interest  of  the  latter  in  the  goods  (</).  Where  in 
such  a  case  the  master,  who  had  signed  the  bill,  had  made  a  memorandum 
upon  it,  that  the  contents  of  the  boxes  on  board  were  unknown,  it  was  held 
that  the  document  did  not  prove  an  interest  in  the  consignee  (h).  The 
nature  of  a  bill  of  lading,  and  its  legal  operation  in  transferring  property, 
has  already  been  adverted  to(i).  If  the  bill  direct  a  delivery  to  the  con- 
signee or  his  assigns,  or  to  order  or  asssigns,  and  be  indorsed  specially  to  a 
third  person  by  name,  or  be  indorsed  generally,  and  be  delivered  to  a  third 
person,  the  property  passes  to  the  indorser  or  holder  (A).  And  where  the 
delivery  is  to  be  made  to  a  consignee  by  name,  the  property  is  conveyed  by 
a  bona  fide  indorsement  and  delivery  of  the  bill  of  lading  by  that  consignee, 
where  it  is  intended  so  to  operate,  in  the  same  manner  as  by  a  direct  de- 
livery of  the  goods  themselves  (0-     So  an  indorsement  of  the  bill  of  lading, 

of  the  vessel.    Owners  are  liable  for  such  (/)    Per   Ld.    Kenyon,  M'Andreio  v. 

repairs  as  a  prudent  owner  would  dam  to  Bell,  1  Esp.  C.  373. 

be  necessary.     Webster  v.  SeekamjJ,  4  B.  (j/)  Hnddow  v.  Parry,  3  Taunt.  JOo; 

&  A  352  SM^rra,  tit.  Bill  OF  Lading. 

(b)  Woodioard  v.  Larking,  3  Esp.  C.  {h)  Hachlow  v.  Parry,  3  Taunt.  303. 
280.  (*)  See  Abbott's  Law  oi  Shippmg,  392, 

(c)  Supra,  tit.  Bill  of  Lading.  where  the  nature  and  effect  of  these  instru- 
(,d)  BiisseU:  Soehm,  Str.  1127.  ments  is  described.  See  also  above,  tit. 
(e)  Vide  supra,  tit.  Bill  of  Lading.       Bill  of  Lading. 

By  the  Stat.  5  G.  4,  c.  04,  s.  2,  any  per-  (A)  Supra,  tit.  Bill  of  Lading.    The 

son  entrusted  with  and  in  possession  of  any  property  passes,  by  the  nidorsement  ana 

bill  of  lading,  or  warrant  or  order  for  the  deliverj'  of  the  bill  of  lading  by  the  con- 

deUvery  of  goods,  shall    be   deemed   and  signee,  for   a    valuable  consideration  ana 

taken  to  be  the  true  owner  of  the  goods,  or  without  collusion,  although    the  indorsee 

any  deposit  or  pledge,  provided  there  be  knew   that   the  consignor  had  taken  tne 

no   notice  by  the  documents  themselves,  consignee's  acceptances,  not  yet   due,  in 

that  the  person  intrusted  as  aforesaid  was  payment.     Cumviing  v.  Brown,  J  iiast, 

not  the  real  owTier.     Bills   of  lading  for  60G.                                       ,    .     ,r 

goods  carried  coastwise  require  no  stamp.  (?)  Per  Ld.  Ellenborougli  m  Nemom  y. 

Iscotland  V.  Wihon,  5  Taunt.  533).     Vide  Thornton,  6  East,  41,  as  Nv-liere  a  factor  is 

infra,  tit.  Stamf.  entrusted  to  sell   goods  shipped  by  him, 
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and  (U'livpry  of  it  by  a  factor  entrusted  to  sell  the  goods,  to  a  third  person, 
to  whom  he  has  sold  them,  conveys  the  interest  to  the  latter  (m).  Where 
the  interest  has  vested  by  an  indorsement  and  delivery  of  the  bill  of  lading, 
the  indorsement  must  be  proved. 

The  shipment  of  particular  goods  on  board  the  ship  may  be  proved  by 
the  master  or  any  other  person  acquainted  with  the  fact  of  delivery. 

A  bill  of  lading,  signed  by  a  deceased  master  of  a  ship,  is  evidence  to 
prove  the  shipment  of  the  goods  specified  in  the  bill  of  lading,  as  well  as 
the  interest  of  the  consignee  (n).  A  copy  of  an  official  report  of  the  cargo 
of  a  ship,  made  under  legislative  authority  by  an  officer  of  the  customs,  in 
whose  custody  the  original  is  lodged,  is,  it  seems,  evidence  to  prove  the 
shipment  of  the  goods  which  it  specifies  (o). 

In  an  action  on  a  policy  on  freight,  the  assured  must  shew  that  some 
freight  woiild  have  been  earned,  either  by  proving  goods  to  have  been  put 
on  board,  or  some  contract  of  freight  (p). 

A  variance  in  the  proof  of  the  interest  from  the  averment  will  be  fatal. 
It  is  material  that  a  disclosure  of  the  true  interest  meant  to  be  covered 
by  the  policy  should  be  made,  not  only  in  order  to  apprize  the  underwriter 
7v?wse  case  he  is  to  meet  (q),  but  as  a  matter  of  public  i)olicy  and  conveni- 
ence (r).  Thus  joint  owners  who  have  insured  for  their  joint  use,  and  on 
their  joint  account,  cannot  recover  on  a  count  in  the  policy,  alleging  the 
interest  to  be  in  one  only  (s). 

But  it  is  sufficient  to  show  that  the  party  was  interested  when  the 
risk,  commenced,  although  he  was  not  interested  when  the  policy  was 
effected  (<). 

Where  a  policy,  in  the  usual  form,  alleged  the  interest  to  be  in  Schroeder, 
who  was  interested  at  the  time,  it  was  held  to  be  sufficient  to  prove  an 
adoption  of  the  policy  by  Schroeder,  by  a  letter  by  him  to  the  jdaintiff,  who 
had  eff'ected  the  insurance,  written  after  the  loss  («). 


which  by  the  bill  of  lading  are  to  be  de- 
livered to  order,  or  to  assigns,  and  the 
factor  indorses  the  bill  of  lading  and  de- 
livers it  to  a  third  person. 

(/«)  G  East,  41.  Wright  V.  Campbell, 
4  Burr.  2047.  By  the  late  stat.  6  Geo.  4, 
c.  94,  s.  2,  one  entrusted  with  a  bill  of 
lading  is  competent  to  transfer  the  pro- 
perty to  wLich  it  relates,  either  by  way  of 
sale  or  deposit,  provided  the  party'to  whom 
it  is  conveyed  have  no  knowledge,  by  the 
document  or  otherwise,  that  he  is  not  the 
actual  and  bonajide  holder.  See  Fletcher 
v.  Heath,  7  B.  &  C.  517. 

(n)  Haddow  v.  Parry,  3  Taunt,  305. 
Vide  supra,  tit.  Bill  op  Lading. 

(o)  Johnson  v.  Ward,  6  Esp.  C.  47,  8. 

{p)  Flint  V.  Fleming,  1  B.  &  Ad.  48. 

{q)  In  this,  as  in  other  actions  on  con- 
tracts, it  is  essential  that  the  names  of  the 
contracting  parties  should  be  disclosed  by 
the  declaration,  in  order  to  apprize  the  de- 
fendant whose  case  he  is  to  meet,  what 
admissions  or  declarations  he  may  give  in 
evidence,  and  in  order  that  he  may  be  en- 
abled to  object  to  a  party's  giving  evidence 
as  a  witness  against  him,  or  sitting  upon 
the  jury.     See  5  Taunt.  108. 

(r)  Per  Lord    Ellenborough,  in  giviutr 


judgment  in  Bell  v.  Ansley,  16  East,  141. 
And  see  the  observations  there  made  on  the 
case  of  Page  v.  Fry,  2  B.  &  P.  240,  where 
the  objection  was  that  A.  and  B.  the  pur- 
chasers of  goods,  admitted  C.  to  a  share 
in  the  concern ;  and  the  case  was  argued 
on  the  mere  question,  whether  A.  and  B. 
were  properly  averred  to  be  interested, 
without  reference  to  the  averment  that  the 
policy  was  made  for  their  use  and  on  their 
account.  See  the  case  oiHiscox  v.  Barrett, 
cor.  Lee,  C.  J.  Guildhall,  Dec.  1747,  cited 
16  East,  142.    See  also  Cohen  v.  Hannam, 

5  Taunt.  101.  Caruthers  v.  Sheddon,  6 
Taunt.  14.     Perehard  v.  Whitmore,  2  B. 

6  P.  155,  n. 

(s)  Belly.  Anslq/,  16  East,  141. 

(if)  Bhiml  v.  Wilkinson,  2  Taunt.  237  ; 
6  Taunt.  465. 

(m)  Hagedoi-n  v.  Oliverson,  2  M.  &  S. 
485.  And  see  Lucena  v.  Cratrfurd,  2  N. 
R.  269.  Routh  v.  Thompson,  13  East, 
274.  And  the  stat.  28  Geo.  3,  c.  56,  which 
requires  persons  effecting  insurances  to 
insert  in  the  policy  the  name  either  of  the 
consignor  or  consignee,  or  of  the  person 
who  shall  receive,  or  of  the  person  who 
shall  give,  the  order  for  such  uisurance. 


INCEPTION    OF   RISK.  ^"^^ 

3dlv  Where  the  insurance  is  on  a  particular  voyage,  it  is  necessary  tc  Wion 
prove  ^n  inception  of  the  identical  voyage  (.r).  This  may  be  done  by  the 
teXony  of  the  master  or  other  officer  acquainted  ^vIth  the  circumstances, 
or  where  the  ship  and  crew  have  been  lost,  by  means  of  written  directions, 
or  CO,"  of  them,  transmitted  to  the  master,  by  acts  done  by  him,  licenses, 
charter-parties,  Entries,  clearances,  convoy-bonds,  &c.  preparatory  to  the 
A       .+„r«  nf  the  vessel  and  which  indicate  her  destination  {y). 

T:  MP  ilVeffo;  one  voyage  .ail  upon  another,  the  Policy^^^^^^^        Intend 
discharo-ed,  although  the  loss  happen  before  the  ship  has  reached  the  divid- 
•".   poFnt  .).     An  insurance  was   effected   on   a  ship  from  Maryland  to 
Cadiz     The  ship  was  cleared  for  Falmouth,  and  a  bond  was  given  that  all 
Sie  enumeratedVcls  should  be  landed  in  Britain,  and  all  the  other  goods 
in  the  British  dominions.     An  affidavit  of  the  owner  stated  that  the  vessel 
was  bound   for   Falmouth,   the  bills  of  lading  were  to  Falmouth   and  a 
market       The  place  were  the  vessel  was  captured  was  in  the  course  trom 
Mary  and  to  Cadiz  and  Falmouth.   Lord  Mansfield  informed  the  jury,  tha 
,^  they  were  of  opinion  that  the  voyage  intended  was  to  Cadiz,  they  ought 
totl  Tor  the  plaintiff,  otherwise  for  the  defendant.     The  jury  foiind  for 
he  defendant,  and  the  Court  held  that  ^^  ^^f^' ^^^  ^^ ^^^J^ 
is  otherwise  where  the  ship  sails  on  the  intended  voyage,  and  a  deviation  is 
:f  Lards  intended,  which  is  not  carried  into  effect  (a),     fnd  ^^^^    - 
iermini  of  the  intended  voyage  are  the  same  with  those  described  in  the 
policy,  although  an  intermediate  voyage  is  contemplated,  the  voyage  is  to 
be  considered  as  the  same  until  the  deviation  be  actually  ^^-^^^^  (*); 
Where  the  insurance  was  on  a  ship  at  and  from  Portsmouth  to  Quebec 
and  the  evidence  was,  that  the  ship  was  seen  in  Stokes  Bay,  going  out  with 
other  ships  for  Spithead,  and  that  she  had  not  afterwards  been  heard  of,  it 
was  held  that  even  if  the  loss  had  happened  at  Portsmouth,  some  evidence 
would  have  been  necessary  to  show  that  she  was  at  Portsmouth  on   he 
voyage  insured,  and  that  the  loss  having  happened  in  the  course  of   he 
voyak  evidence  was  necessary  to  show  that  she  was  in  the  course  of  the 
iJurJ voyage  (c);  such  an  intention  may  be  presumed  from  the  particular 
destination  specified  in  the  charter-party  (d),  or  from  the  convoy-bond  exe- 
cuted at  the  Custom-house,  on  which  the  ship's   destination  is  written, 
according  to  the  usual  course  of  office  (^),  although  it  does  not  appear  that 
any  official  act  has  been  done  upon  it  (/),  or  from  a  license  granted  for  the 
particular  voyage  (g). 

(T^  Kn^trr  v  Innei  Rv  &  M.  336.  obtain  information  as  to  the  state  of  the 

J    £%:;.';"SX  2Ca,np.51.  inarket  with  reforenee  to  a  -w  voy^e 

So  pfoof  of  a  convoy  for  a  particular  port,  Hammond  v.  ^f'^^'^^'  l\   ^t 

signed   by  the   captain,  with    the    other  also  Solly  ^-  ^^f «?%'  J  278      Lant 

papers  in  evidence  to  the  same  point.    lb.  Rucker  ^;„^"«"i''  \'^„f  fl',^' Varrc  v. 

So  of  a  license  for  the  port  mentioned  in  the  horn  v.  Allnutt  4  Taunt.  511.     Warre 

policy.  Marshall  v.  Parser,  2  Camp.  69.  Miller,  4  B.  &  C  oJ8. 

(2)  Wooldridne  v.  Boydell,  Doug.  16.  (a)  Foster  v.Tr.Z/Ht'r,2  Str.  1249.  La 

~^k\\L   JsZln  V.  Beid,  3  East^  572.  ter  v.  Boyal  Exchange  Assurance  Com- 

In  the  latter  case,  Ld.  Ellenborough  is  re-  pany  cited  Ibid.       ^                 ^     ,     ^^ 

ported  to  have  said,  that  the  party  who  W  ^^f'"^  ^•/'•«'^'^*'7/.;  ^.fg  ^*-    ^""^ 

disputes   the  intention  must    show  it  by  s^e  fm^l/ ^- ^^^^^ -,  ??;/i' rJmn  51 

cvidenee  ;  it  seems,  however,  that  in  gene-  c)  Cohen  y.  ^f«^J^!^' j.^rcJ^unp  52. 

ral  the  plaintiff  is  bound  to  show  an  incep-  {d)  Per  Ld.  EHenboraugh,  -  Camp.  5.. 

tion  of  the  voyage.     Liberty  to  call  at  any  And  see  Coster  ^- ^«"j^^' ^^^l ^„  ^f 

of  the  Leeward  Islands  to  discharge,  ex-  (e)  Cohen  v.  Hmcldey,  2  Camp.  ol. 

change,  or  take  on  board  all  or  any  part  of  (/)  Ibid.                p,„.,,^„    o  Pamn    69 

the  cargo,  without  being  deemed  a  devia-  {,j)  Marshall  v.  Paj^^^J.^  -  <^amp.  (,.j. 

tion,  does  not  warrant  a  calling  there  to  And  see  Txcemloio  v.  Osmin,  2  Camp.  do. 
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POLICY    OF    INSURANCE  : 


Inception 
of  risk, 
lutentioa. 


Sailing,  Sec 


^Varranty. 


A  policy  on  a  sliii)  at  or  from  a  ])lace  attaches  during  lier  stay  and  be- 
fore she  sails  (/*). 

Where  a  deviation  is  justified  on  the  ground  of  necessity,  it  must  be 
shown  that  nothing  more  was  done  than  the  occasion  required  (j). 

A  policy  was  effected  on  goods  at  and  from  Mogadore,  &c.,  and  the  decla- 
ration averred  that  after  the  loading  of  the  goods,  the  ship  set  sail  on  a  day 
specified,  with  the  goods  on  board,  on  her  intended  voyage,  and  that  whilst 
the  ship  was  in  the  course  of  her  voyage,  they  were  destroyed  l)y  perils  of 
the  seas.  The  truth  was,  that  before  the  ship  had  received  half  her  cargo 
on  board,  she  was  driven  from  her  moorings  by  stress  of  weather,  and  lost, 
and  the  Court  held  that  the  averment  was  not  proved  ;  for  the  policy  em- 
bracing losses  at  Mogadore,  as  well  as  those  which  might  occur  on  the  voyage, 
the  two  cases  demanded  very  different  consideration,  and  ought  to  be  very 
differently  alleged  (li). 

It  is  immaterial  whether  a  warranty  be  written  in  the  margin  or  in  the 
body  of  the  policy  (Z). 

Where  the  ship  is  loarranted  to  sail  on  a  particular  day,  or  before  or  after 
a  particular  day,  the  plaintiff  must  prove  his  compliance  with  the  terms  (ra). 
In  this,  and  in  all  other  cases  of  warranty,  the  very  object  of  the  jjarties  is 
to  preclude  all  question  whether  the  terms  have  been  substantially  complied 
with ;  they  must  be  complied  with  literally  {n).  Where  the  policy  was 
made  on  a  ship,  at  and  from  Jamaica  to  London,  warranted  to  sail  on  or 
before  the  2Gth  of  July,  and  the  declaration  alleged  that  she  would  have 
sailed  on  that  day  if  she  had  not  been  restrained  by  the  orders  and  com- 
mand of  the  governor  of  Jamaica,  and  detained  beyond  that  day;  it  was 
held,  that  the  warranty  being  absolute  and  express,  must  be  complied 
with  (o). 

A  sailing  before  the  vessel  has  got  her  clearances,  and  is  equipped  for  the 
voyage,  is  not  within  the  warranty  {p). 


(h)  Palmer  v.  Marshall,  8  Bintr.  79. 
Seciis,  wliere  the  insurance  is  on  freight, 
in  which  case  tlie  risk  does  not  attacli  till 
the  ship  is  at  the  place,  in  a  condition  to 
take  in  lier  cargo.  WUliamson  v.  Innes, 
lb.  81  (m)  ;  1  Mo.  &  R.  88. 

(i)  Lavahre  v.  Walter,  Doug.  284. 
Thompson  v.  Taylor,  6  T.  R.  483.  Horn- 
castle  v.  Stuart,  7  East,  400.  Bartlett 
y.Pentland,  10  B.  &  C.  700. 

{k)  Ahitbol  v.  Brhtou;  6  Taunt.  4G4. 
Whilst  the  ship  is  on  her  voyage  home,  she 
must  be  fully  rigged,  victualled,  manned 
and  equipped,  but  whilst  at  Mogadore  slie 
need  have  no  other  men  on  board  than  such 
as  are  suflScient  to  prevent  accidents. 

(?)  Bean  v.  Stupart,  1  Doug.  11.  Be 
Hahn  v.  Hartley,  1  T.  R.  343.  But  a 
memorandum  written  on  a  separate  piece 
of  paper  and  inclosed  in  the  policy,  cannot 
be  regarded  as  a  warranty.  Paicson  v. 
Barnevelt,  1  Doug.  12.  A  warranty  may 
be  waived  by  a  memorandum  on  the  policy, 
without  a  uew  stamp.  Hubbard  v.  Jack- 
son, 4  Taunt.  174. 

(m)  See  Park  on  Insurance,  483,  §■  se- 
quent, and  the  cases  there  cited.  Hore  v. 
Whitmore,  Cowp.  784;  7  T.  R.  71U;  3  B. 
&  P.  515.     Upon  a  warranty  to  sail  ou  or 


before  a  stated  day,  it  was  held  to  be  in- 
tended tliat  tlie  ship  should  be  on  her  voy- 
age on  that  day,  and  therefore  that  the 
warranty  was  not  complied  with  by  the 
fact  of  her  being  ready  to  sail,  and  only 
prevented  from  stress  of  weather  from  un- 
mooring. Nelson  v.  Salvador,  1  M.  & 
M.  C.  309. 

(«)  See  the  observations  of  Ld.  Mans- 
field, C.  J.,  and  Asliurst  and  BuUer,  Js.,  iu 
TJe  Hahn  v.  Hartley,  1  T.  R.  343;  2 
Saund.  200,  c.  («).  Paicson  r.  Watson, 
Cowp.  785.     And  see  Weir  v.  Aberdeen, 

2  B.  &  A.  320. 

(o)  Hore  v.  Whitmore,  Cowp,  784.  A 
warranty  to  sail  is  satislied  by  breaking 
ground  and  getting  under  weigh.  Moir  v. 
Royal  Exchange    Assurance   Company, 

3  M.  &  S.  401  ;  6  Taunt.  241.  Unless  tlie 
vessel  be  unmoored,  the  warranty  to  sail 
is  not  complied  with.  Nelson  v.  Salvador, 
M.  &  M.  309. 

{p)  Ridsdale  v.  Newnham,  3  M.  &  S. 
456.  Neither  is  a  sailing  without  her  crew 
on  board,  although  the  remainder  are  en- 
gaged and  ready  to  sail.  Graham  v. 
Burrus,  b  B.  k  Ad.  1011.  See  further, 
Cockram  v.  Fisher,  1  C,  M.  &  R.  809. 
Thelluson  v.  Ferguson,  1  Doug.  361. 
Bendy.  Nutt,  Cowp.  601. 


LEGALITY — LICENSE. 
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Where  non-compliance  with  a  warranty  would  have  involved  a  breach  of  Warranty. 

war'ralmi.siMe  in  evidence,  to  prove  a  eompl.ance  wth  a  warranty  m 

"'Srr:ce\rtThethi,,  wl,en  »l,e  .as  free  from  danger  carried  a  nentral 
J  and  that  the  captain  addressed  himself  to  the  counsul  of  that  nafon 
f,""  ?orei>n  port,  i,\,n,„a  Jacie  sufficient  to  prove  that  the  vessel  was 
neutrlicl^  aid  proof  that  at  the  time  of  capture  the  sh.p's  papers  were 
tlirown  overboard,  is  evidence  to  the  contrary  (()■ 

mere  the  dec  aration  avers  that  the  ship  sailed  after  the  mak.ng  the 
poncy!  altLongh  it  appear  that  in  fact  she  sailed  before,  the  var.ance  w.U 

"°4H.irWh"r'e*f  license  is  necessary  (..)  in    order  to  legalize  a  voyage   j^,,,,. 
whth  would  otherwise  be  illegal,  such  license  should,  if  .t  be  ,n  e-v,stenee    Licoase. 
Te  produced  and  proved,  and  shown  to  apply  to  the  voyage  ,„  V'-  '""(x  • 
And  when  a  licenL  is  granted  but  upon  condition,  perlormance  of  the  con- 
dition  must  be  also  proved  (y). 

monopoly  in  the  East  India  trade  is  granted 


(q)  Thornton  v.  Lane,  4  Camp.  31 . 
(;•)    Watson  V.    King,  4   Camp.    27o. 
D' Israeli  v.  Jowett,  1  Esp.  C.  427. 

(a)  Archanrjelo  v.  Thompson,  2  Camp. 
G20.  To  prove  the  ship  to  be  a  Dane,  the 
evidence  was,  that  the  captain,  when  at 
Trieste,  adilressed  himself  to  the  Danish 
consul  there ;  that  when  he  left  that  port 
he  carried  Danish  colours,  and  that  when 
he  was  brought  into  Venice  he  had  still  the 
same  colours,  with  the  French  flag  flymg 
over  them. 

Best,  Serjeant,  contended  that  the  acts 
of  the  captain  were  no  evidence  to  show  to 
what  country  the  ship  belonged.  He  might 
have  various  reasons  for  passing  as  a  Dane, 
although  he  belonged  to  one  of  the  bellige- 
rent powers.  Therefore  some  documents 
should  be  produced,  or  some  witness  called, 
to  prove  that  the  warranty  had  been  com- 
plied with. 

Lord  EUenborough:— I  think  the  actsot 
tlie  captain  are  prima  facie  evidence  for 
the  owner  of  the  goods,  to  show  to  what 
nation  the  ship  belonged.      The  circum- 
stance  of  the  ship  carrying  Danish  colours 
when  she  was  captured  would  have  very 
httle  weight,  as  in  the  moment  of  danger 
any  strange  flag  might  be  hoisted  tor  the 
purpose  of  deception  ;  but  from  the  captain 
having  carried   Danish   colours  when    he 
sailed  securely  from  the  port  of  Trieste, 
and  havuig  there  addressed  himself  to  the 
Danish  consul,  and  conducted  himself  as 
the  master  of  a  Danish  ship  would  have 
done,  I  conceive   there  is  fair  ground  for 
the  jurj^  to  infer  that  the  ship  really  was 
Danish j  according  to  the  warranty. 

(0  Bernardo  v.  Motteux,  Doug.  o75, 
per  Buller,  J. 

(u)  Peppin  V.  Solomons,  5  T.  R.  4yb. 

(?•)  At  common  law,  a  license  to  traile 

with  an  enemy  could  not  be  granted  but 

under  the  great  seal.     See  the  stat.  48  G.  3, 

c.  126.     By  the  st.  9  &  10  W.  3,  s.  44,  a 


to  the  East  India  Company.     And  conse- 
quentlv,  as  a  trading  to  that  country  in 
contraVention  of  that  Act  is  illegal,  policies 
on  sliips  engaged  in  such  trading  are  void. 
Camden  v.  Anderson,  G  T.  R.  723;  1  B. 
&  P.  272.     As  it  is  ilhtgal  to  trade  to  an 
enen'iy's  country  without  the  King's  license, 
the  law  will  not  enforce  a  contract  of  assu- 
rance mad.;  in  order  to  protect  such  a  trade. 
Potts  v.  Bell,  8  T.  R.  548.    But  the  Crown, 
with  a  view  to  state  policy  and  the  advan- 
tan-e  of  the  public,  may  license  a  trading 
with   an   enemy's   country,   which  would 
othcrwisi!  be  illegal,  and  such  a  trading 
being   under   the  circumstances   legal,  it 
follows  as  a  consequence  that  it  may  be 
protected,  like  any  other  legal  interest,  by 
a  contract   of  assurance.      Us-pancha  v. 
Nohle,  13  East,  332.     Where  the  prohi- 
bition is  founded  merely  on  the  law  of  a 
foreign  state,  the  insurance  will  be  valid, 
for  one  nation  does  not  take  notice  of  the 
revenue    laws    of    another.      Plauck    v. 
Fletcher,  Doug.  2.''>0.     An  alien  resident  in 
an  enemy's  country,  may  enforce  an  insu- 
rance on  goods  to  be  delivered  at  a  friendly 
or  neutral  port.     Bromley  v.  Heseltme, 
I  Cowp.  I'i. 

(x)  Barloiov.  M'Intosh,l2  East,  311. 
(y)  A  condition  that  the  merchant-ex- 
porter shall  give  security,  is  not  satisfied  by 
a  security  given  by  his  vendee.  Camelo  v. 
Brittan,  1  B.  &  A.  184.  A  license  by  the 
Governor-general  of  India,  for  a  "  voyage 
from  Calcutta  in  ballast  to  Canton,  to  take 
on  board  tea,  and  to  deliver  on  shore  at 
Calcuttsi,  or  on  shore  in  and  at  any  inter- 
mediate port  or  ports  in  the  course  of  the 
said  voyage  ;"  held  not  to  legalise  a  deli- 
very at  the  Cape,  for  it  is  not  an  intermediate 
port  within  the  meaning  of  the  hceuse  nor 
intention  of  the  company,  nor  in  fact 
within  the  limits  of  the  East  India  Com- 
pany's charter,  by  which  a  license  might 
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POLICY    or    INSURANCE 


Legality. 
License. 


Proof  of 
loss. 


Where  the  original  is  in  existence,  it  ought  to  be  produced,  as  being  the 
best  evidence.  If  it  has  been  lost,  after  evidence  of  tlie  loss,  proof  should 
be  given  of  an  examined  copy  of  the  order  in  the  council-book,  and  of  the 
license  remaining  in  the  secretary  of  state's  office  (z).  Where  a  license 
granted  under  the  king's  sign  manual  has  been  lost,  evidence  should  be 
given  of  an  examined  copy  of  it  from  the  proper  register  (a). 

Where  a  license,  granted  by  the  governor  of  a  foreign  colony,  has  been 
lost,  parol  evidence  of  its  contents  is  admissible  (b).  Where  a  license 
to  import  certain  specified  articles  had  been  burnt  at  the  Custom-house, 
after  proof  that  the  Custom-house  would  not  permit  an  entry  to  be 
made  without  an  indorsement  of  the  time  of  clearance  upon  it,  in  con- 
formity with  the  order  in  council,  it  was  presumed  that  such  an  in- 
dorsement had  been  made  upon  it  (c).  Where  the  insured  vessel  was 
warranted  to  carry  a  French  license,  it  was  held  to  be  insufficient  to  show 
that  the  captain,  before  the  ship  sailed  from  Dantzic,  received  a  document, 
purporting  to  be  a  French  license,  without  showing  that  he  received  it  from 
some  person  in  authority  under  the  French  government;  but  proof  that 
after  the  arrival  of  the  vessel  at  Bordeaux  she  remained  there  a  month  after 
the  inspection  of  the  French  license  and  other  documents,  by  the  officers  of 
the  French  government,  was  held  to  afford  prima  facie  evidence  that  the 
document  was  genuine  (rf). 

Where  a  license  had  been  granted  to  A.  and  B.  by  name,  for  permitting 
vessels  bearing  any  flag  to  import  certain  specified  articles,  it  was  held  to  be 
sufficient  in  proof  to  show  that  the  license  had  been  applied  to  the  ship  and 
voyage  in  question,  without  further  connecting  the  jdaintifF  with  A.  and  B. 
to  whom  the  license  had  been  granted  (e). 

5thly.  Whether  the  loss  i)roved  satisfy  the  averment  is  of  course  a  question 
for  the  Court.  The  proof  must  correspond  in  substance  with  the  averments. 
An  allegation  that  a  ship  was  lost  in  the  course  of  her  voyage  {f),  is  not 
supported  by  evidence  that  before  her  cargo  was  completed  she  was  driven 
from  her  moorings  by  bad  weather,  and  lost ;  for  such  an  allegation,  would 
tend  to  mislead  an  underwriter  in  making  his  inquiries  as  to  the  real  state 
of  the  facts  {g).      But  where  it  was  averred  that  the  ship  sailed  after  the 


have  been  granted.  Balston  r.  Bird, 
1  Knapp,  121. 

(z)  Eyre  v.  Palsgrave,  2  Camp.  GOo. 
Rhind  v.  Wilkinson,  2  Taunt.  237 ;  that 
was  under  the  stat.  48  Geo.  3,  c.  126. 

(«)  Rhind  v.  WUkiJiso7i,  2  Taunt.  237, 
as  to  licenses  in  time  of  war. 

(b)  Kensington  v.  Inglis,  8  East,  273. 

(c)  Butler  v.  Allnutt,  1  Starkie's  C. 
222. 

{d)  Everth  v.  Tunno,  1  Starkie's  C. 
508.  On  proof  that  goods  which  could 
not  be  exported  without  a  license  were 
entered  for  exportation  at  the  Custom- 
house, it  was  presumed  that  a  license  had 
been  obtained.  See  Van  Oineron  v. 
Bewick,  2  Camp.  C.  44 

(e)  Butler  v.  Allnutt,  1  Starkie's  C. 
222,  See  Robinson  v.  Morris,  5  Taunt. 
720. 

(/)  Policy  on  the  ship  until  24  hours 
after  she  had  been  moored  in  good  safety 
at  Loudon,  and  upon  the  goods  until  the 


same  were  there  discharged ;  the  captain 
received  orders  to  take  her  into  the  King's 
dock  at  Deptford,  and  on  the  18th  of  Fe- 
bruary he  arrived  at  the  dock-gates,  but 
was  informed  that  no  orders  had  been  re- 
ceived to  admit  him,  and  that  at  all  events 
the  ship  could  not  then  be  admitted  on 
account  of  tlie  ice  in  the  river,  i:c. ;  she 
remained  there  at  her  moorings  until  the 
25th,  when  the  ice  began  to  clear,  and  an 
order  having  been  received  for  admitting 
her  on  the  21st,  on  the  27th  she  was  cast 
off  from  her  moorings,  but  by  the  breaking 
of  a  rope  went  on  shore  and  was  totally 
lost.  Held  that  the  place  where  she  had 
laid  could  not  be  deemed  her  place  of  des- 
tination; and  the  jury  havmg  found  that 
her  remaining  at  her  moorings  from  the 
18th  to  the  27  th  arose  from  the  state  of 
the  river,  and  no  improper  delay,  the  un- 
derwriters were  liable  for  the  loss.  Samuel 
V.  R.  Ex.  Ass.  Co.,  8  B.  &  C.  119. 
(g)  Abitbolv.  Bristoio,  G  Taunt.  4G4. 
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making  of  the  policy,  when  in  fact  she  sailed  before,  the  variance  wa«  held  P  f  of 
Tbe  immaterial  (/,>.  It  is  a  general  rule  that  the  loss  must  be  a  dn-ect  and 
immediate  consequence  of  the  peril  insured  against  and  averred  upon  the 
rTcord,  and  not  a  remote  consequence  (z).  Thus  in  the  case  of  an  insurance 
atainst  the  perils  of  the  seas,  every  accident  which  happens  by  the  violence 
of  the  ^vind  or  waves,  by  thunder  and  lightning,  by  driving  against  rocks, 
by  the^tranding  of  the'  ship,  may  be  considered  to  be  a  loss  within  the 
m'eaning  of  the  policy  (k) ;  but  if  a  ship  be  driven  by  stress  of  weather  on 
an  enemy's  coast,  and  be  there  captured,  it  is  a  loss  by  capture  and  not  by 
perils  of  the  seas  (Z).     To  constitute  a  stranding  (m),  it  is  essential  that  the 


(h)  Peppbi  v.  Solomon,  5  T.  R.  49G. 
(0  5   M.   &  S.  43G,  iier  Ld.    EUcnbo- 
rough.     Park  on  Insurance,  !)7.  10-2.  2G2. 
An  averment  of  seizure  by  enemies  unknown 
13  not  supported  by  proof  of  a  seizure  by  tlie 
government  of  the  country,  on  the  ground 
of  illegal  importation.     Matthle  v.  Potts, 
3  B.  &  P.  2:3.    Tliere  are  many  subjects  of 
insurance,  such,  for  instance,  as  mercantile 
profits,  which  though  they  may  by  possi- 
bility be  lost  by  other  than  tlie  penis  of 
the  sea,  yet  if  they  be  actually  lost  by  such 
perils  it  is  sufficient.    Trnscott  v.  Christie, 
2   B.  &  B.  320:  per  Richardson,  J.  ib. ; 
and  per  Lawrence,  J.,  Thompson  v.  Trnj- 
lor,  ()  T.  R.  483.     A  plaintiiV  may  recover 
in  respect  of  loss  of  passage-money,  al- 
thougli  at  the  time  of  the  contract  the 
alterations  of  the  vessel  for  carrying  the 
number  of  passengers  had  not  been  com- 
pleted.    Truscott  V.  Christie,  2  B.  &  B. 
2'^0      Horncastle  v.  Stuart,  7  East,  400. 
{}t)  Park,  102.    1  Show.  323.    Whore  a 
merchant  ship  was  by  mistake  taken  in  tow 
by  a  British  ship  of  war,  and  thereby  ex- 
posed  to  a  tempestuous  sea,  which  injured 
goods  on  board  her,  it  was  held  to  be  a  loss 
by  perils  of  the  sea;  but  seinble,  it  miirht 
have  been  alleged  to  be  a  loss  by  capture, 
Hagcdorn  v.  Whitmore,\  Starkie'sC.  157. 
An  underwriter  is  liable  for  a  loss  sustained 
immeiUutchi  from  the  perils  of  the  sea, 
but  remotely  from  the  negligence  c    the 
master  and  mariners.  Walktr\.  Maltland, 
5  B.  &  A.  171.     And  see  Bush  v.  Boyal 
Exchange  Assurance  Compamj,  2  B.  &  A. 
73.     So  to  a  loss  occasioned  by  one  vessel 
rnnning  foul  of  another  by  misfortune,  UhZ- 
ler  v.  Fisher,  3  Esp.  C.  57  ;  or  by  one  ship 
bcin"-  run  down  by  another  sliip  through 
gross  negligence.  Smith  v.  Sco«,4Taunt. 
120.     So  of  a  loss  by  the  barratry  of  the 
master,  Heyman  v.  Parish,  2  Camp.  149; 
so  where  the  ship  was  stranded  on  a  shoal 
within  a  few  miles  of  the  port  of  destina- 
tion, and  being  unable  to  proceed,  the  goods 
were  seized  by  the  governor  and  confis- 
cated, i/a/in  v.  Corbet,  2  Bing.  205.    And 
see  Bondrett  v.   Hentig,  Holt's  C.  149. 
And  see  further  Fletcher  v.  Iiiglls,  2  B.& 
A.  315;  Shore  v.   Bentall,   7    B.    &;  C. 
798  (n.) ;    Phillips  v.  Hcadlam,  2  B.  & 
Ad.  380.     Death  of  cattle  by  roUing  of 
the  ship  is  a  loss  by  perils  of  the  sea. 
Laiorence  v.  Aberdein,  5  B.  &  A.  107. 


If  a  ship  be  blown  over  on  her  side  and  be 
damaged  whilst  she  is  in  the  graving  dock, 
tlie  underwriter  is  liable,  but  it  is  not  a 
loss  by  perils  of  the  sea.     Phillips  v.  Bar- 
ber, 6  \i.  &c  A.  161.     So  the  underwriter 
is  liable  in  respect  of  loss  in  removing  the 
goods  from  the  ship  to  the  place  of  land- 
fng,  where  it  is  done  in  the  usual  course  of 
the  voyage,  although  not  mentioned  in  the 
policy.     Stewart  v.  Bell,  5  B.  &  A.  238. 
The  sale  of  part  of  a  cargo  for  the  purpose 
of  making  a  refitment  is  not  a  loss  by  perils 
of  tlic  sea.     Powell  v.  Gudgeon,  5  M.  &  S. 
431.    Snrquy  v.  Hobson,  2  B.  &  C.  7.   See 
also  Mordy  v.  Jones,  4  B.  &  C.  394 ;  4 
Bing.  131.     Where  the  ship  was  hoved  on 
the  "beach  to  be  capsized,  and  was  bilged 
and  damaged  by  the  rising  of  the;  tide,  it 
was  held  not  to  be  a  loss  by  perils  of  the 
seas.     Thompsan  v.  Whitmore,  3  Taunt. 
227.     Nor  is  the  destruction  of  a  ship  by 
■worms.      Rohl  v.  Parr,  1   Esp.  C.  445. 
Nor  by  one  ship  firing  on  another  under  a 
mistake  that  she  is  an  enemy.      Cullen  v. 
Butler,  5  M.  &  S.  401 .     And  see  Be  Vaux 
V.  Salvador,4:Ad.  &  Ell.  420.    In  the  case 
of  the  sale  of  a  ship  injured  by  the  perils 
of  the  seas,  it  has  been  said  that  if  the  ship 
be  so  situated  that  she  could  not  by  any 
means  whicli  the  captain  could  reasonably 
use  be  brought  to  retain  the  character  of  a 
ship,  it  is  a  total  loss.  See  Gardner  v.  Sal- 
vador. 1  Mo.  &  M.  IIG.  And  see  Macburn 
V.  Leckie,  Ahhnit  on  Shipp.  G.  But  the  loss 
of  a  voyage  will  not  make  a  constructive 
total  loss :    if  the   ship  could  have  been 
brought  to  England,  even  in  ballast,  so  as 
to  have  repaid  the  money  expended  in  re- 
pairs, they  ought  to  liave  been  made  by 
the  captain.   Per  Lord  Tenterden,  in  Dmjle 
V.  Dallas,  1  Mo.  &  R.  48  ;  and  he  left  it 
to  the  jury  to  say  whether  the  captain 
exercised  a  sound  judgment,  as  well  for  the 
benefit  of  the  underwriters  as  for  himself 
as  owner,  and  did  the  best  for  all  parties. 
And  see  Sarquy  v.  Hobson,  2  B.  &   C. 
7;  4  Bing.  131,  S.  C. 

{l)  Green  v.  Elmslie,  Peake's  C.  212. 
And  see  Hodgson  v.  Malcolm,  2  N.  R. 

36G.  ,         ,,        ,. 

{m)  It  is  a  stranding  where  the  snip 
takes  the  ground,  not  in  the  course  of  na- 
vin-ation,  but  from  some  unforeseen  acci- 
dent. Per  Bayley,  J.  in  Bisliop  v.  Pent- 
land,  7  B.  &  C.  224.    And  see  Rayner  v. 
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ship  striking  upon  a  rock,  &c.  should  have  been  stationary  for  some  time  («). 
The  taking  ground  to  constitute  a  stranding,  must  have  arisen  from  some 
unforeseen  accident,  and  not  in  the  ordinary  course  of  navigation  (o).  But 
if  tlie  ship  be  fixed  on  a  rock,  even  for  a  small  space  of  time,  as  fifteen  or 
twenty  minutes,  the  stranding  is  complete,  and  the  quantum  of  damage  is 
not  material  (p).  Proof  that  the  ship  was  burnt  in  order  to  prevent  her 
from  falling  into  the  hands  of  the  enemy,  is  evidence  of  a  loss  by  fire  (q) ; 
so  if  it  be  proved  that  the  ship  was  burnt  by  the  negligence  of  the  master 
and  mariners  (r).  It  is  otherwise  where  goods  take  fire  in  consequence  of 
Laving  been  put  on  board  in  an  improper  condition  (s).  An  averment  of 
loss  by  perils  of  the  seas  is  not  supported  by  proof  that  the  vessel  was  sunk 
in  consequence  of  being  fired  upon  by  another  vessel  under  a  mistake  {t). 

The  stranding  not  of  the  ship  itself  but  of  a  lighter  conveying  goods  from 
the  ship  to  the  shore  does  not  make  the  insurer  liable  (u). 

Where  a  ship  has  sailed,  and  no  intelligence  has  been  received  of  her 
within  a  reasonable  time  afterwards,  a  presumption  arises  that  she  is 
Iost(.r).  "Where  the  insurance  was  on  a  voyage  from  North  Carolina  to 
London,  with  a  warranty  against  ca])tures  and  seizures,  and  the  loss  averred 
to  be  by  sinking  at  sea,  all  the  evidence  was  that  she  had  sailed  on  her 
intended  voyage,  and  had  never  since  been  heard  of.  Some  witnesses 
proved  that  in  such  cases  the  presumption  is  that  the  ship  has  perished  at 
sea,  all  other  losses  being  usually  heard  of.     It  was  insisted,  for  the  defen- 


Godmond,  5  B.  &  A.  225.     Cai-ridhers  v. 
Sydebothnm,  4  M,  &  S.  77.     Barrow  v. 
Bell,  4  B.  &  C.  73G.     Wells  v.  Hopwood, 
2  B.  &  Ad.  21.     Where  the  taking  the 
ground  is  in  the  ordinary  course  of  navi- 
gation, it  is  no  stranding.     See  Hearne  v. 
Edmonds,  1  B.  &  B.  388.      Where  on  the 
ebbing  of  the  tide  a  vessel  took  the  ground 
in  a  tide  harbour,  in  a  place  where  it  was 
intended  she  shoidd  lie,  hut  in  so  doing 
struck  against  some  hard  substance,  by 
which  two  holes  were  made  in  her  bot- 
tom, it  was  held  to  be  no  stranding.  Kings- 
ford  V.  Marshall,  8  Bing.  458.     "Where 
there  has  been  a  stranding,  the  plaintiff  is 
entitled  to  recover  under  the  usual  clause, 
free  from  average,  &c.  in  respect  of  average 
losses,  although  the  injury  to  the  cargo 
does  not  result  from  the  strahding.     Bur- 
nett v.  Kensington,  7  T.  R.  210.   Harman 
V.  Vaux,  3  Camp.  429.     Where  the  vessel 
arrived  in  a  tide  harbour,  and  was  moored 
at  high  water  alongside  the  quay ;  and  in 
order  to  avoid  grounding  on  a  bank  at  low 
water,  the  stern  being  fastened  to  the  quay, 
the  head  was  hauled  off  by  a  rope  carried 
to  the  opposite  side  of  the  harbour,  and 
fastened ;  but  by  the  wind  blowing  towards 
the  bank  causing  a  strain  on  the  rope,  her 
place  was  changed  and  she  came  to  the 
ground,  and  received  some  damage ;  held 
(per  Tenterden,  L.  C.  J.,  and  Littledale  and 
Taunton,  J.  J.,  contra  Parke,  J.)  to  be  a 
stranding.  Wells  v.  Hajncood,  3  B.  &  Ad. 
20.   To  bring  the  case  within  the  stranding 
mentioned  in  the   memorandum  as   to  a 
partial  loss,  it  must  appear  that  the  goods 
were  on  board  at  the  time-.     Where  goods 
putrified,  and  were  sold  before  the  strand- 


ing, it  was  held  that  this  was  not  witliin 
the  memorandum.  Boux  v.  Salvador,  1 
Bing.  N.C.  526. 

(7j)  Baker  v.  Tou-ry,  1  Stark  ie's  C.  430. 
MaccUnigle  v.  Royal  Exchange  Assurance 
Company,  ibid.  130.  Vide  etium,  Bayner 
v.  Gadinond,  5  B.  &  A.  225.  Carruthirs 
v.  Sydebotham,  4  M.  &S.  77.  Hearne  v. 
Edttmnds,  1  B.  &  B.  388. 

(o)  Bishop  v.  Pentland,  7  B.  &  C.  224. 
Bayner  v.  Godmond,  5  B.  &  A.  228. 
Hearne  v.  Edmonds,  1  B.  &  B.  388.  Car- 
ruthcrs  v.  Sydebotham,  4  M.&  S.  77. 

{p)  Baher  v.  Towry,  1  Starkie's  C.  436. 
And  see  Baring  v.  Huishall,  Mont.  240. 
Barroiv  v.  Bell,  4  B.  &  C.  736.  Bobson 
V.  Bolton,  Parke,  177.  In  Hoiistman  v. 
Thornton,  Holt's  C.  242,  a  ship  having 
sailed  on  a  seven  weeks'  voyage,  and  not 
having  been  heard  of  for  eigJit  or  nine 
months,  was  presumed  to  be  lost. 

{q)  Gordon  v.  Rimmington,  1  Camp. 
123. 

(r)  Busk  V.  Royal  Ex.  Ass.  Co.,  2  B, 
&  A.  72. 

(.?)  Boyd  V.  Dubois,  3  Camp.  133. 
(t)  Cullen  V.Butler,  1  Starkie's  C.  138. 
(?/)  Hoffman  v.  Maishall,  2  Bing.  N.  C. 
383. 

(.r)  Park,  105.  Twemlow  v.  Oswin,  2 
Camp.  C.  85.  Although  a  report  has  pre- 
vailed that  the  ship  has  foundered,  but  that 
the  crew  were  saved,  it  does  not  seem  to  be 
necessary  that  the  mere  owner  (of  goods  at 
least)  should  have  searched  after  the  crew, 
especially  where  the  vessel  is  foreign,  and 
a  considerable  time  has  elapsed.  Koster 
V.  Read,  6  B.  &  C.  21.  At  all  events,  mere 
rumours  are   not  entitled  to  any  weight 
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dant,  that  as  captures  and  seizures  were  excepted,  it  lay  on  the  plaintiff  to  Presump- 
prove  that  the  loss  happened  as  averred ;  but  Lee,  C.  J.  said,  that  it  would  t'^^  evi- 
be  unreasonable  to  expect  certain  evidence  of  such  a  loss,  where  all  on  board 
were  presumed  to  be  drowned,  and  the  case  was  left  to  the  jury,  who  found 
for  the  plaintiff  (y).  In  such  cases,  it  is  proper  to  be  provided  with  evi- 
dence of  such  collateral  circumstances  as  tend  to  support  the  presumption, 
as,  that  otJier  vessels  which  sailed  at  the  same  time  did  actually  arrive  (z), 
the  usual  length  of  the  voyage,  the  difficulty  of  navigation,  the  prevalence 
of  tempestuous  weather,  likely  to  occasion  danger. 

The  question  of  lost  or  not  lost  being  one  of  fact,  is  of  course  for  the  con- 
sideration of  the  jury,  no  general  rule  having  been  laid  down  fixing  any 
time  after  the  sailing  of  the  ship,  at  the  expiration  of  which  the  assured  is 
entitled  to  receive  the  amount  of  the  loss  from  the  underwriter  (a) ;  nor 
indeed  would  a  very  general  rule  be  practical)le,  so  much  must  depend  upon 
the  particular  circumstances  of  each  individual  case  (b).  It  seems  that  a 
shipping-entry  at  the  Custom-house  is  evidence  to  show  the  time  of  the 
vessel's  sailing  (c). 

A  foreign  sentence  of  condemnation  (d)  is  not  evidence  to  prove  a  capture.  Loss. 
until  a  foundation  has  been  laid  for  it  by  proof  of  a  capture  in  fact ;  after  Capture, 
such  proof,  the  sentence  is  evidence  to  show  the  grounds  of  condemnation  (c). 
The  books  at  Lloyd's  are  not  in  themselves  evidence  of  notice  of  the  loss  to 
the  underwriter  (f),  where  by  the  terms  of  the  policy  the  loss  is  to  be 
adjusted  within  a  specified  time  after  notice,  but  they  supply  such  evidence 
of  the  fact  of  notice,  as,  coupled  with  other  circumstances,  may  be  sufficient 
to  go  to  the  jury  (^r). 

Proof  of  a  capture  by  collusion  will  sustain  tlie  allegation  of  a  loss  by  Barratry, 
capture,  although  it  would  also  sustain  an  allegation  of  a  loss  by  barratry  (A). 
The  plaintiff  may  recover  in  respect  of  a  wrongful  detention  by  a  British 
ship  of  war  (i).  But  an  averment  of  loss  by  seizure  in  a  hostile  manner  by 
enimies  unknown  is  not  supported  by  evidence  of  seizure,  by  order  of  a 
foreign  government^  as  goods  about  to  be  illegally  exported  (h). 

Smuggling  by  the  captain  on  his  own  account  is  evidence  of  barratry  (/). 


where  it  does  not  appear  that  intelligence 
has  been  received  from  persons  capable  of 
giving  autlientic  information.  Koster  v. 
Rend,  G  B.  &C.  -21. 

(?/)  Green  v.  Brown,  Str.  1199.  Neirhy 
v.  Read,  Sitt.  after  Mich.  3  Geo.  3,  Bac. 
Ab.  Ev.  661. 

{z)  Newhy  v.  Read,  Sittings  after  Mich. 
3  Geo.  3;  Park  on  Ins.  106. 

{a)  Park  on  Ins.  107. 

{b)  In  Spain  and  France,  however,  rules 
)iave  been  laid  down  upon  tiie  subject. 
Park  on  Ins.  107. 

(c)  Hughes  v.  Wilson,  1  Starkie's  C. 
180. 

(rf)  As  to  the  prcof  of  a  foreign  sentence, 
vide  supra,  Vol.  I.  tit.  Judgment. 

(e)  Marshall  v.  Parker,  2  Camp.  69. 

(/)  Abel  V.  Potts,  3  Esp.  C.  242.  It 
was  said  (lb.)  tliat  they  were  evidence  of 
tlie  capture. 

(g)  Ibid  ;  where,  in  addition,  it  was 
proved  that  the  loss  was  publicly  known  ; 
that   the   defendant  was  a  subscriber   to 


Lloyd's,  and  in  the  daily  habit  of  examining 
the  books,  and  the  broker  swore  to  his  be- 
lief that  the  defendant  had  had  notice. 

(h)  Archangelo  v.  Thompson,  2  Camp. 
621. 

(i)  Hagedoini  v.  Whitmore,  1  Starkie's 
C.  1.59.  And  see  Robertson  v.  Ewer,  1 
T.  R.  143;  Green  v.  Young,  2  Ld.  Ray. 
840. 

{k)  Matt  hie  v.  Potts,  3  B.  &  P.  23. 
And  where  tlie  policy  is  on  the  ship,  loss 
from  delay  by  detention  in  a  foreign  port, 
on  process  against  the  goods,  cannot  be  re- 
covered against  an  underwriter  as  a  loss  by 
caption  and  detention.  Bradford  v.  Levy, 
IR.  «ScM.  331. 

(0  Lochjer  v.  Qffley,  1  T.  R.  252.  But 
if  through  the  gross  negligence  of  the  owner 
the  mariners  barratrously  carry  smuggled 
goods  on  board,  the  underwriters  are  not 
liable.  Pipon  v.  Cope,  1  Camp.  434. 
Where  prisoners  of  war  rose  and  confined 
all  the  crew,  and  put  them  all  on  shore  but 
one,  who  was  heard  on  the  deck  in  con- 
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Barratry. 


Loss, 
amount  of. 


Proof  that  the  person  who  actod  as  master  of  the  ship  carried  her  oiit  of 
lier  course  for  fraudulent  purposes  of  his  own,  is  primd  facie  evidence  of 
barratry,  without  negative  proof  that  the  ])erson  so  acting  as  master  was  not 
the  owner.  It  lies  on  the  underwriter  to  prove,  in  his  own  discharge,  that 
he  was  the  owner  (m). 

But  it  must  be  proved  that  the  c?ptain  acted  against  his  better  judgment, 
or  fraudulently,  for  the  act  does  not  amount  to  barratry  merely  because  it 
is  against  the  interest  of  the  owners,  unless  it  be  done  with  a  criminal 
intent  (n). 

Where  the  policy  is  an  open  one,  it  is  incumbent  on  the  plaintiff  to  prove 
the  extent  of  his  loss,  and  so  he  must  in  the  case  of  a  valued  policy,  where 
the  loss  is  partial  (o) ;  but  in  the  case  of  a  valued  policy,  and  total  loss,  ])roof 
of  the  extent  of  the  loss  is  not  necessary,  for  the  very  object  of  a  valued 
policy  is  to  supersede  all  disputes  as  to  value.  All  that  is  necessary  is  to 
prove  same  interest,  in  order  to  show  that  the  case  is  not  within  the  st.  19 
Geo.  2  (p). 

In  order  to  recover  for  a  total  instead  of  a  partial  loss,  the  plaintiff,  when 
the  property  exists  in  specie,  and  there  is  a  chance  of  its  recovery,  must  prove 
his  notice  of  abandonment  to  the  defendant  (q).     Such  notice  will  be  insuHi- 


versation  with  them,  it  was  lield  to  be 
evidence  to  pro  to  a  jury.  Hacks  v.  T/torn- 
ton,  Holt's  C.  40. 

(/?()  Ross  v.  Hunter,  4  T.  R.  33.  Park 
on  Ins.  lo4.  Barratry  may  be  committed 
by  a  general  owner  when  the  vessel  is  let 
to  a  freighter.  Vfillcjo  v.  Wheeler,  Cowp. 
143.     Soares  v.  Thornton,  1  Moore,  373. 

ill)  Todd  V.  Ritchie,  2  Starkie's  C.  240. 
Bottomley  v.  Bovill,  5  B.  &  C.  212.  Phyn 
V.  Roijal  Ex.  Ass.  Co.,  7  T.  R.  508 ;  and 
see  Everth  v.  Hannam,  G  Taunt.  375. 

(o)  2  Saunders,  201.  Where  in  a  va- 
lued policy  the  risk  on.  the  goods  was  to 
commence  twenty-four  hours  after  her  ar- 
rival on  the  coast  of  Africa,  wJiere  she  was 
to  load,  and  a  total  loss  took  place  after 
a  portion  of  the  goods,  not  equal  to  the 
value  put  on  the  goods  in  the  policy,  had 
been  put  on  board,  it  was  held  that  the 
policy  was  open,  and  that  the  assured  was 
entitled  to  recover  only  the  estimated  pro- 
portion of  the  value  of  the  cargo  put  on 
board.  BecTiman  v.  Carstairs,  5  B.  &  Ad. 
651. 

(p)  Leifis\.  Rucker, 2  Burr.  1171.  See 
also  Usher  V.  Noble,12East,G'i6 ;  Forbes 
v.  Aspinull,  13  East,  326;  Marshall  v. 
Parker,  2  Camp.  69 ;  Shaio  v.  Felt  on,  2 
East,  109;  Felze  v.  Agzdlar,  3  Taunt. 
607.  If  in  such  case  the  property  were 
greatly  overvalued,  the  policy  would  be 
void.  Haigh  v.  He  la  Cour,  3  Camp. 
319. 

(q)  Thomley  v.  Hebron,  2  B.  &  A.  513. 
Ttmyio  v.  Edicards,  12  East,  491.  Robert- 
son V.  Clarke,  1  Bing.  448.  Cologan  v. 
London  Assurance  Co.,  5  M.  &  S.  447. 
Marten  v.  Crokatt,  1 4  East,  465.  Park  on 
Ins.  136.  228.  An  abandonment  must  be 
made  before  satisfaction  can  be  demanded. 
Ibid.  It  must  be  total,  not  partial.  Ibid, 
The  insured  may  always  elect  not  to  aban- 


don, but  he  cannot  at  his  own  option  con- 
vert a  partial  into  a  total  loss  (2  Burr. 
697 ) ;  nor  can  he  abandon  unless,  at  one 
period  or  other  of  the  voyage,  there  has 
been  a  total  loss  {Cazalct  v.  St.  Barbc, 
1  T.  R.  187.  Furncaux  v.  Bradley, 
Easter,  20  G.  1.  Park  on  Ins.  257.  Ha 
Costa  V.  Firth,  4  Burr.  1966.  Anderson 
v.  Wallis,  2  M.  &  S.  240) ;  that  is,  when 
the  object  of  the  insured  is  so  far  defeated 
by  a  peril  in  the  policy  that  it  is  not  worth 
his  while  to  pursue  it ;  or,  if  the  salvage  Ije 
very  high,  or  amounting  to  one  half  {sem- 
ble);  or  if  further  expense  be  necessary, 
and  the  insurer  will  not  engage  to  pay  that 
expense  at  all  events,  although  it  should 
exceed  the  value,  or  fail  of  success.  2  Burr. 
1209;  Park  on  lus.  231.  Where  the  ex- 
pense of  repairing  would  exceed  her  value 
when  repaired,  notice  is  unnecessary.  Cam- 
bridge v.  Anderton,  2  B.  &  C.  691. 
Where  a  vessel  was  placed  in  such  danger 
by  perils  of  the  sea  that  the  crew  deserted 
her  to  save  their  lives,  and  a  few  days  after- 
wards the  vessel  was  found  by  fishermen, 
and  towed  into  port,  and  the  goods  were 
so  much  injiu-ed  that  they  would,  if  for- 
warded to  the  place  of  their  destination, 
have  been  worth  nothhig,  it  was  held  that 
the  owner  was  entitled  to  recover  for  a 
total  loss.  Parry  v.  Aberdeln,  9  B.  &  C. 
411.  A  mere  loss  of  the  adventure  by  re- 
tardation of  the  voyage,  without  loss  of 
the  thing  insured,  does  not  constitute  total 
loss  luider  a  policy  of  insurance,  by  the  aid 
and  effect  of  an  aljandonment.  Naylor  v. 
Taylor,  9  B.  &  C.  7 1 8.  Hoyle  v.  Hallas, 
1  Mood.  &  M.  C.  46.  And  see  Bainbridge 
v.  Neilson,  10  East,  329;  Patejson  v. 
Ritchie,  4  M.  &  S.  393  ;  and  Brotherston 
v.  Barber,  5  M.  &  S.  418.  Where  the 
ship  in  the  utmost  distress  was  deserted  by 
the  crew,  but  was  afterwards  found  and 
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cient  for  the  purpose  of  recovering  a  total  instead  of  a  partial  loss,  if  it  appear    Amount  of 
that  the  assured  has  not  made  his  election,  and  given  his  notice  of  abandon-    loss. 
ment  within  a  reasonable  time  after  he  has  heard  of  the  loss  (r),  or  at  the 
earliest  opportunity  after  he  has  examined  into  the  state  of  the  cargo  (s). 

Such  notice  must  be  positive  and  unconditional,  and  extend  to  the  whole 
subject  insured  (t).  It  may  be  by  parol,  although,  to  prevent  mistake,  it 
had  better  be  in  v.^iting  (ii).  The  acquiescence  of  the  underwriter,  for  a 
considerable  time  after  notice  given,  Avill  be  evidence  of  an  acceptance  of 
the  notice  (.r). 

One  of  several  parties  who  have  effected  a  joint  insurance  may  give  notice 
for  all(y). 

It  is  necessary  to  prove  a  total  loss  at  some  period  of  the  voyage  (z),  or  it 
must  be  shown,  at  least,  that  the  object  of  the  insured  was  so  fur  defeated 
that  it  was  not  worth  while  to  pursue  it  (a).  A  mere  interruption  of  the 
adventure,  short  of  its  destruction,  is  not  sufficient  (b).  Unless  the  under- 
writers have  accei)ted  notice  of  abandonment,  the  assured  cannot  recover  as 
for  a  total  loss,  if  it  appear  that,  at  the  time  of  the  action  brought,  the  loss 
was  but  partial  (c). 


carried  into  a  port,  out  of  the  course  of  lier 
voyage,  and  detained  there  with  her  cargo 
many  months  for  salvage,  and  the  cargo 
(perishable  goods)  so  much  damaged  as 
not  to  be  worth  sending  to  the  place  of 
destination  if  a  ship  could  be  found,  and 
none  was  in  fact  found;  the  assured  upon 
knowledge  of  the  loss,  and  before  intelli- 
gence of  the  subsequent  facts  arrived, 
abandoned  ;  held,  that  it  was  to  be  deemed 
a  total  loss  on  the  desertion  of  the  crew, 
and  not  turned  into  a  partial  one  by  the 
subsecjucnt  events,  wliieh  could  be  of  no 
real  benefit  to  the  assured.  Pan-y  v. 
Aberdein,  9  B.  &  C.  411.  And  see  Ger- 
man  v.  Roynl  Ex.  Ass.  Co.,  G  Taunt.  383; 
Houhhworth  v.  Wise,  7  B.  &  C.  794 ; 
Anderson  v.  WalUs,  2  M.  &  S.  240.  In 
the  case  of  Roux  v.  Salvador,  1  Bing.  N. 
C.  639,  where  a  cargo  of  hides  having  in 
consequenee  of  a  leak  began  to  putrify, 
and  were  sold  at  an  intermediate  port  for 
less  than  a  fourth  of  their  value,  and  it  ap- 
peared that  they  could  not  have  arrived 
at  the  end  of  their  voyage  as  hides,  it  was 
held  to  be  a  constructive  total  loss,  but 
that  proof  of  abandonment  was  necessary. 
But  in  the  Exchequer  Chamber  it  was  held 
(onen'or)  that  tlie  assured  were  entitled  to 
recover  without  an  abandonment.  If  the 
jury  find  that  the  ship  was  so  much  da- 
maged as  not  to  be  worth  repairing,  it  is  a 
total  loss ;  the  question  whether  the  loss 
sustained  was  a  partial  or  total  loss  is  the 
same  whether  the  policy  be  valued  or  open; 
the  only  difference  is,  that  in  the  one  case 
the  assured  must  prove  the  value,  in  the 
other  he  need  not.  Allen  v.  Suyrue,  8  B. 
&.  C.  5G1 .  It  appeared  that  the  vessel  was 
in  a  place  where  the  repairs  could  have 
been  done,  and  money  obtained,  although 
at  an  extravagant  rate,  and  the  captain 
sold  the  ship  ;  upon  the  question  of  liability 
as  for  a  total  loss  or  not,  held  that  it  was 
VOL.   II. 


properly  left  to  the  jury  to  say  whether 
the  expenditure  was  so  great  that  no  pru- 
dent man  in  the  exercise  of  a  s.)und  judg- 
ment would  hesitate  as  to  the  propriety  of 
selling  ;  if  not,  that  then  the  captain  was 
not  compellable  to  incur  it,  and  the  sale  by 
him  was  under  a  justiliablo  necessity. 
Somes  V.  SiKjrue,  4  C.  &  P.  270. 

(/•)  In  order  to  put  the  underwriter  in  a 
situation  to  do  all  that  is  necessary  for  the 
preservation  of  the  property,  w  hether  sold 
or  unsold.  Mitchell  v.  Edic,  1  T.  R.  (508. 
Alhcoodv.Henckell,  Guildhall, after  Mich. 
1795;  Park  on  Ins.  280. 

(s)  See  Read  v.  Bonham,  3  B.  &  B.  147. 
Barker  v.  BUiJies,  9  Kast,  283.  Aldrid/je 
v.  Bell,  1  Starkie's  C.  498.  In  Hunt  v. 
lioyal  Ex.  Ass.,  5  M.  &  S.  47,  five  days 
w^as  considered  to  be  an  unreasonable  time. 
Marten\.  O'o/ea^?,  14East,  405.  Gernoit 
V.  lioyal  Exchange  Assurance,  2  Marsh. 
88.  Aldr'uUjc  v.  Bell,  1  Starkie's  C.  498. 
See  Reed  v.  Bonham,  3  B.  &  B.  147.  Sale 
of  a  ship  at  Calcutta,  the  captain  arrived 
A|)ril  2.Jth  ;  the  s!ui)'s  jjapers  arrived  May 
5th ;  and  notice  given  on  the  5th,  without 
communication  with  the  underwriters,  was 
held  to  be  sufficient. 

(n  SeeParmeterv.  Todhunter,  1  Camp. 
C.  541.  Macmastersy.  Shoolbred,  1  Esi). 
C.  239. 

(it)  See  the  observations  of  Ld.  Ellen- 
borough  in  Parmeter  v.  Todhunter,  1 
Camp.  541. 

(a.-)  Hudson  v.  Harrison,  3  B.  &  B.  97. 

(*/)  Hunt  V.  The  Royal  Exchumje  As- 
surance, 5  M.  &  S.  47. 

{z)  Cazalet  v.  St.  Barhe,  1  T.  R.  187. 

(«)  Hudson  v.  Harrison,  3  B.  &  B.  97. 

{b)  Hunt  V.  Royal  Ex.  Ass.,  5  M.  &  S, 
47.     Anderson  v.  Wallis,  2  M.  &  S.  240. 

(c)  Brother.iton  v.  Barber,  5  M.  &  S. 
442.     Paterson  v.  Ritchie,  4  M.  k  S.  3U3. 

3L 
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Adjnst- 
inent. 


A  payment  into  court  of  a  per-centage  on  a  valued  policy,  does  not  admit 
a  total  loss  {d). 

The  plaintiff  may  recoTer  for  a  partial,  although  he  declare  for  a  total, 
loss  (e);  but  if  he  declare  on  a  total  loss  by  capture,  and  it  appear  that  the 
ship  was  recaptured,  he  cannot  recover  the  amount  of  the  loss  sustained  by 
salvage,  imless  he  prove  the  proceedings  in  tlie  Admiralty  Court  imder 
seal(/'),  for  his  claim  depends  upon  the  judgment  of  tlie  Admiralty 
Court  (<7).  But  the  amount  of  salvage  may,  it  seems,  be  recovered,  although 
it  be  not  specifically  alleged  as  a  loss  in  the  declaration  (h). 

If  there  be  no  evidence  as  to  the  amount  of  the  loss,  by  which  the 
jury  can  estimate  the  extent,  the  plaintiff  will  be  entitled  to  nominal 
damages  (i). 

An  adjustment  is  proved  by  evidence  of  the  signature  of  tlic  underwriter, 
or  his  agent,  with  proof  of  the  authority  of  the  latter  (k).  It  is,  it  seems, 
to  be  presumed,  that  an  agent  who  has  authority  to  subscribe  a  policy,  has 
also  authority  to  sign  an  adjustment  of  loss  (I). 

The  legal  operation  and  effect  of  an  adjustment  in  evidence,  seems, 
(although  some  contrariety  of  opinion  has  been  expressed  on  the  sub- 
ject) (?«),  to  depend  upon  settled  and  established  principles.  An  adjust- 
ment is  nothing  more  than  a  written  admission  of  the  amount  of  the  loss  as 
settled  between  the  parties,  and  indorsed  upon  the  policy,  after  which  ac- 
knowledgment time  is  usually  given  («)  (which  is  sometimes  stated  in  the 
indorsement  accordingly)  to  the  insurer  to  pay  that  amount.  The 
effect  there,  as  in  other  cases  of  admission,  seems  to  be  simply  this, 
to  relieve  the  plaintiff  from  proving  his  case  in  detail,  and  to  enable 
him  to  recover  the  adjusted  amount  without  further  proof  (o),  according 


Muclver  v.  Henderson,  4  M.  &  S.  570. 
Bdinbrldgc  v.  NcUson,  10  East,  324. 
Smith  V.  Hoherfsun,  2  Dow.  474.  JBroicn 
v.  SmitJi,  ]  Dow.  34S);  2  Burr.  2209. 
Nai/lor  V.  Taylor,  9  B.  &  C.  718. 

(d)  Rucker  v.  Pcdsgravc,  1  Taunt.  419. 

(e)  Gardiner  V.  Croasdatc,2  BuTr/Mi; 
B.  N.  P.  129. 

( f)  Thcllusson  S,-  others  v.  Sheddon,  2 
N.  R.  228. 

{(j)  The  Stat.  43  Geo.  3,  c.  160,  s.  40, 
dincts,  that  in  all  cases  of  capture  and 
recapture,  the  amount  of  salvage  shall  be 
ascertained  in  the  Admiralty  Court. 

(/()  Cary  v.  Kiny,  R.  T.  Hardw.  304; 
Park  on  Ins.  G13. 

(i)  Tanner  v.  Bennett,  1  R.  &  M.  182. 
See  as  to  estimating  the  amount  of  the  loss 
on  freight,  Painter  v.  Blackburn,  1  Bing. 
G2  :  on  goods  damaged  by  the  sea,  Johnson 
V.  Sheddon,  2  East,  581 ;  4  Taunt,  oil; 
3  B.  &  P.  308;  12  East,  G39  ;  1  Esp.  C. 
77  :  on  ship,  1  R.  &  M.  78 ;  o  M.  &  S.  13; 
2  T.  R.  407. 

(k)  Supra,  tit.  Policy,  Proof  of. 

(l)  Per  Ld.  EUenborough  in  Richardson 
V.  Anderson,  1  Camp.  43,  n. 

(/«)  Park  on  Ins.  C.  6.  An  adjustment 
is  not  conclusive.  Steele  v.  Lacy,  3  Taunt. 
285. 

(/()  A  month  it  seems  is  the  time  usually 
allowed.  Jell  v.  Pratt,  2  Starkie's  C.  G7. 
Au  adjustment  does  not  require  a  stamp. 
Wilbe  v.  Simpson,  2  Sel.  N.  P.  917. 


(o)  As  it  seems,  on  the  indebitatus  count, 
for  unless  there  be  some  admission  tliat  the 
loss  happened  as  averred  in  the  sjjecial 
Count,  there  would  be  a  difficulty  in  apply- 
ing tlie  general  admission  to  that  count. 
See  Hoyy  v.  Goldney,  Sittings  after  Trin. 
1745,  cor.  Lee.  L-  C.  J. ;  Beawes,  Lex 
Merc.  310;  Park  on  Ins.  193.  Royers  v. 
Nai/lor,  Sittings  after  Trin.  1790  ;  Ibid. 
194.  Christie  v.  Condw,  2  Esp.  C.  489. 
An  adjustment  is  not  binding  in  case  of 
fraud.  Christian  v.  Coomhe,  2  Esp.  C. 
489 :  and  does  not  bind  unless  there  was  a 
full  disclosure  of  the  circumstances  of  the 
case.  Shepherd  v.  Cheirter,  1  Camp.  274. 
The  production  of  the  policy  with  an  ad- 
justment indorsed  on  it,  and  the  defend- 
ant's name  struck  through,  is  not  conclu- 
sive evidence  of  the  sum  so  adjusted 
having  been  paid  bv  liim.  Adams  v.  San- 
ders, 1  M.  ;x  m'  373,  and  1  C.  &  P. 
25.  The  defendants,  an  Irish  company 
transacting  business  in  London  by  an 
agent,  adjusted  a  loss  with  the  broker  of 
the  assured  (living  at  Plymouth)  by  setting 
otf  in  account  against  it  a  debt  due  from 
the  broker  for  premiums,  and  their  names 
were  then  struck  off"  the  policy ;  the  bro- 
ker never  paid  the  amount  over  to  the 
assured,  and  subsequently  became  bank- 
rupt :  held  that  the  plaintiff,  having  only 
authorised  the  broker  to  receive  payment 
in  money,  and  not  being  shown  to  be  cog- 
nizant of  any  usage  at  Lloyd's  as  to  the 
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to  the  general  principles  already  announced  {p),  and  the  practice  in  analo-   Adjust- 

^  It  appears  that  in  the  case  of  De  Garronv.  Gall»'aith(r),  the  plaintiff  Effect  of  an 
jrave  no  other  evidence  than  the  adjustment,  and  that  the  witness  who   adjustment, 
proved  it  swore  that  douhts,  soon   after  they  had   signed  it,  arose  m  the 
minds  of  the  underwriters,  and  they  refused  to  pay  ;  upon  which   Lord 
Kenvon  held  that  the  plaintiffs  must  go  into  other  evidence,  and  in  default 
of  other  evidence  nonsuited  them,  and  the  Court  of  King's  Bench  afterwards 
refused  to  set  aside  the  nonsuit.     Notwithstanding  this  high  authority,  it 
is  difficult  to  reconcile  this  case  with  general  principles.     Upon  all   the 
decisions,  as  well  as  upon  principle,  the  adjustment  was  prhnd  facie  evi- 
dence to  establish  the  claim.     It  seems  then  to  be  difficult  to  say,  upon 
what  ground  the  existence  of  the  subsequent  doubts  in  the  minds  of  the 
underwriters  could  be  evidence  at  all  against  the  plaintiff,  and  still  more  so, 
to  say  that  such  doubts,  although  communicated  to  the  plaintiff,  could  do 
away  the  effect  of  a  previous  deliberate  admission  ;  if  this  were  so,  it  would 
furnish  a  summary  mode  of  getting  rid  of  the  most  solemn  admissions  in  all 
cases.     The  refusal  to  pay  the  amount  was  nothing  more  than  what  neces- 
sarily occurs  whenever  an  action  is  brought  after  an  adjustment.     The 
prima  facie  admission  stood,  as  it  seems,  uncontradicted  ;  and  at  all  events, 
and  even  assuming  that  the  subsequent  doubts  could  in  any  way  qualify 
that  admission,  the"  effect  of  it  was  rather  a  matter  for  the  consideration  of 
the  jury,  than  a  ground  of  nonsuit.     The  report,  however,  of  this  case  is 
very  short ;  and  it  may  be  collected  from  the  statement  made  by  the  learned 
author  of  the  work  from  which  the  case  is  cited  (who  was  counsel  in  the 
cause)  that  the  doubts  were  communicated  (s)  by  the  defendant  to  the  Y>\nm- 
t\^  immediately  after  they  had  signed  the  adjustment.     A  mere  subsequent 
communication,  notifying  the  intention  of  tlie  party,  could  not,  it  should 
seem,  deprive  the  plaintiff  of  the  benefit  of  his  prima  facie  evidence ;  its 
effect  would  rather  be,  as  in  the  case  of  a  bill  of  exchange,  to  estop  him  from 
saying  tluit  he  had  been  taken  by  surprise,  when  evidence  was  offered  by 
the  defendant,  notwithstanding  the  adjustment,  to  disprove  his  liability. 
If  indeed  the  communication  could  be  considered  as  a  contemporaneous 
transaction,  and  part  of  the  res  ffestce,  then,  as  the  whole  of  tiie  circum- 
stances accompanying  the  adjustment  must  be  taken  together,  the  effect 
might  be  to  show  that  tlie  adjustment  was  not  an  absolute  one,  but  subject 
to  the  removal  of  the  doubts  so  expressed  {t). 

mode  ofadjusting  losses,  nor  to  have  known  ment,  which  the    defendant,  the  undcr- 

or  assented  to  the  mode  pursued  by  the  writer,  signed,  and  his  name  was  erased, 

broker  in  the   particular  transaction,  the  held  that  the  plaintiffs,  having  in  noway 

underwriters  were  not  discharged.     Bart-  recognized  or  adopted  such  adjustment,  nor 

lett  v.  Pentland,  10  B.  &  C.  760.      So  any  custom  established  to  bind  them,  were 

where  the  loss  was  settled,  partly  in  set-  entitled  to  recover  the  amount  of  the  loss 

ting  off  premiums  due  from  the  broker,  from  tlie  underwriters.     Benson  v.Mait- 

and    partly  bv    payment  of  the    residue  land,  1  Gow's  C.  205. 

in  cash,  the  usage  being  proved  to  be  so  to  {p)  Supra,  tit.  Admission. 

make  adjustment,  held  that  the   assured  (7)  As  in  the  case  of  a  bill  of  exchange, 

was  not  bound  by  a  usage  of  which  he  was  sujjra,  237.     So  in  cases  of  bankruptcy, 

not  shown  to  be  cognizant,  nor  to  have  150. 

consented    to  it ;  but,  that  he  could   not  (r)    Sittings  after   Mich.   Term,    1796. 

recover   as  to  the    amount   paid    in   mo-  Park  on  Ins.  194. 

ney,  which  was  within  the  general  autho-  («)  .md  see  Ld.  Kenyon's  observations 

rity  of  the  broker.     Scott  v.  Irvmrj,  1  B.  on  refusing  the  rule  for  a  new  trial,  injrn, 

&    Ad.    605.      Where    the    broker    who  note  {u).                                                  _ 

effected  the  pr.licv,  and  whilst  the  policy  (0  Especially  as  in  such  a  case  one  twd<- 

was  in  his  hands,"  entered  into  an  adjust-  ciwn  of  the  intent  of  the  party  to  be  bound, 
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Effect  of  an       This  view  of  the  cai5e  seems  however  to  be  inconsistent  with  the  observa- 
ailjustmeut.  jiQ^g  niade  by  Lord  Kenyon  on  refusing-  the  motion  for  a  new  trial  (u). 

In  the  case  of  Hogg  v.  Goldney  (x),  Lee,  C.  J.  said,  an  adjustment  on  the 
policy,  by  which  the  defendant  agreed  to  pay  the  adjusted  amount  a  month 
after  date,  was  to  be  considered  as  a  note  of  hand,  and  that  the  plaintiff 
had  no  occasion  to  enter  into  proof  of  the  loss  (y). 

It  is  clear,  on  the  other  hand,  that  an  adjustment  is  but  presumptive  and 
primcL  facie  evidence,  liable  to  be  rebutted  by  proof  on  the  part  of  the  de- 
fendant, repelling  the  plaintiff's  claim  to  recover (z).  The  signing  the 
adjustment  creates  tio  new  debt,  even  assuming  time  to  have  been  given ; 
for  a  promise  to  pay  in  consideration  of  forbearance  to  sue,  where  there  is 
no  legal  right  to  sue,  is  a  mere  nudum  pactum  (a).  It  would  also  be  con- 
trary to  the  plainest  principles  of  justice  and  sound  policy,  that  a  party 
should  be  estopped  by  a  mere  gratuitous  promise  from  showing  the  real 
merits  of  the  case  (J).  Consistently  with  these  principles,  it  may  be  shown 
tliat  no  debt  existed;  or  the  presumption  arising  from  the  admission  may 
be  rebutted  by  proof  that  it  was  obtained  by  fraudulent  practices.  An 
underwriter,  after  admitting  his  liability,  must  indeed  make  a  strong  case; 
but  an  adjustment  is  a  mere  admission,  uithout  any  consideration  to  sup- 
port it,  except  the  defendant's  liability  on  the  policy ;  and  until  he  has  paid 
the  money  he  is  at  liberty  to  avail  himself  of  any  defence  which  the  law  or 
facts  of  the  case  will  furnish  (c).  Thus,  in  the  case  oiHerberty.  Champion  {d), 
the  defendant  was  admitted  to  prove  in  defence,  that  a  letter  from  the  cap- 
tain to  the  insurer,  containing  intelligence  as  to  the  sailing  of  the  shij),  had 
not  been  communicated  to  the  insurer  previous  to  the  insurance,  although 
the  defendant  had  read  the  letter  previous  to  the  adjustment.  In  the  case 
of  Shepherd  \.  Cheii'ter{e)  Lord  EUenborough  informed  the  jury  that  the 
adjustment  did  not  bind  the  defendant,  unless  there  was  a  full  disclosure  of 
tlie  circumstances  of  the  case. 

which  exists   in  the  case  of  a  hill  of  ex-  Loyd  v.  Zee,  Str.  94.     Toolcy  v.   Wlnd- 

chaiige  or  other  security,  viz.  the  delivery  Jiam,  Cro.  Eliz.  2(JG ;  3  B.  it  P.  124!),  note 

of  it  to  the  plaintiff,  would  be  -wanting,  for  («).     Rntm  v.  Hiujhes,  7  T.  R.  350. 

the  policy  would  at  all  events  be  in  the  (h)  See  Ld.   Kenyon's  observations   in 

plaintiff's  possession.  De  Garron  v.  Galhrulth,  Park  on  Ins. 

(m)  He  said,  "I  admit  the  adjustment  194;  Suijra,  note  {u).      See  also  the  prin- 

to  be  evidence  in  the  cause  to  a  certain  ciples,  supra,  882. 

extent ;  but  I  thought  at  the  trial,  and  still  { c)  Per  Ld.  EUenborough  in  Herbert 

think,  that  where  the  same  witness  who  v.  Champion,  1  Camp,  134. 

proved  the  signature  of  the  defendant  to  {d)  Iliid.    Park  on  Ins.  190.    The  plain- 

the  adjustment,  said  that  doubts,  A'oojia/ifer  tiffin  that  case  had  a  verdict,  the  jury 

the  adjustment  took  place,  arose  in  the  deeming  the  letter  to  be  immaterial, 

minds  of  the  underwriters  as  to  the  honesty  (e)  1    Camp.    274.     In   that   case  the 

of  the  transaction,  and  they  called  for  fur-  policy  seems  to  have  been  discharged  by 

ther  prooi",  the  plaintiff  should  have  pro-  the  deviation  of  the  ship  ;  but  evidence  was 

duced  other  evidence;  and  that  shutting  offered  on  the  part  of  the  plaintiff,  to  prove 

the  door  against  inquiry  after  an  adjust-  the    defendant's   knowledge  of  that  fact 

ment,  would  be  putting  a  stop  to  candour  previously  to  the  adjustment ;  and   Lord 

and  fair  dealing  amongst  the   underwri-  EUenborough  left  it  as  a  question  to  the 

ters."  jury  upon  the  evidence,  whether  in  fact 

{x)  Beawes,  Lex  Merc.  310;    Park  on  the  defendant,  when  he  adjusted,  knew  of 

Ins.  193.  the  deviation.     The  jury  found  for  the  de- 

(y)  See  the  remarks  on  the  observations  fendant;  the  question  did  not  arise  whe- 

in  Mr.  Park's  Law  of  Ins.  194,  §^  ^egwert^.  ther  an  adjustment,  with  knowledge  that 

(r)  Steele  v.  Laey,  3  Taunt.  285 ;  6  the  policy  had  actually  been  discharged, 

Taunt.  519 ;  Rogers  v.  Mai/lor,  1   Park  would  revive  it.     Upon  the  principles  al- 

on  Ins.  194.     Reyner  v.  Hall,  4:  Taunt.  ready  adverted  to,  it  seems  to  be  clear  that 

725.     Shepherd  v.  Cheicter,  1  Camp.  274.  it  would  not. 

(«)  See  Barber  v.  Fox,  2  Saund.  13C. 
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An  adjustment  is  admissible  in  evidence,  tliough  not  stated  in  the  decla- 
ration (/*). 

It  is  a  general  rule,  founded  upon  principles  of  policy  and  convenience, 
that  money  paid  with  a  knowledge  of  the  facts  cannot  be  recovered,  although 
the  party  paid  the  money  under  a  mistake  as  to  his  legal  liability  (</).  But 
money  paid  even  after  an  adjustment,  and  after  the  name  of  the  under- 
writer has  been  struck  off  both  the  policy  and  the  adjustment,  may  be 
recovered  by  the  insurer,  if  it  was  paid  under  a  mistake  in  fact  (h),  or  on 
proof  of  fraud  (i). 

6thly.  The  usual  acknowledgment  in  the  policy  of  the  receipt  of  the  j)re- 
mium  by  the  underwriter  from  the  broker,  is  conclusive  evidence  of  the  fact 
in  an  action  by  the  assured  to  recover  the  premium  (k).  The  premium  may 
be  recovered  where  the  insurance  was  effected  under  a  reasonable  expecta- 
tion that  a  license  would  be  procured  to  legalize  the  voyage,  although  no 
license  has  been  in  fact  procured,  and  the  voyage  was  in  consequence 
illegal  (/). 

After  an  abandonment,  and  the  payment  as  for  a  total  loss,  if  there  was 
■in  fact  a  total  loss  at  the  time  of  adjustment,  although  it  afterwards  turn 
out  that  the  loss  was  but  partial,  the  insurer  cannot  afterwards  recover  the 
money  so  paid,  but  he  stands  in  the  place  of  the  insured  as  to  any  benefit 
to  be  derived  from  salvage  (m). 

7thly.  By  the  new  rules  of  Hil,  T.  4  W.  4,  it  is  directed  that  in  the  case 
of  a  policy  of  insurance,  the  plea  of  the  general  issue  shall  operate  as  a 
denial  of  the  subscription  to  the  alleged  policy  by  the  defendant,  but  not  of 
the  interest,  &c.,  of  the  commencement  of  the  risk,  or  of  the  alleged  com- 
pliance with  warranties.  A  subsequent  rule  requires  that  in  actions  of 
assumpsit  all  matters  in  confession  and  avoidance  must  be  specially  pleaded, 
and  particularly  specifies  unseaworthiness,  misrepresentation,  concealment, 
deviation.  Tiie  defendant  may,  on  issue  taken  on  a  plea  properly  framed, 
adduce  evidence  to  avoid  the  policy  on  the  ground  of  fraud  («).     The  legal 
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(/)  Rogers  v.  Maylor,  1  Park  on  Ins. 
194.     Sheriff  \.  Potts,  b'Es^.C.QQ. 

(//)  Bllh'ie  V.  Lumley,  2  East,  469 j 
supra,  86. 

(h)  Ibid.     And  see  Park  on  Ins.  197. 

(z)  Per  Ld.  Ellcnborougli  in  Bilhle  v. 
Lumlqf,  2  East,  469. 

{k)  bahellwMair,!  Camp.  532>  Lord 
Elleuborough  in  that  case  observed,  "  If  a 
man  acknowledges  that  he  has  received  a 
sum  of  money  from  the  broker,  and  accre- 
dits him  with  liis  principal  to  that  amount, 
he  shall  not  afterwards,  as  between  him- 
self and  the  i)rincipal,  be  allowed  to  say 
that  the  broker  never  paid  him.  It  is  well 
known  that  there  are  running  accounts 
kept  between  the  insurance  broker  and  the 
underwriter;  and  Ld.  Kenyon  held,  that 
the  former,  before  paying  premiums  to  the 
latter,  might  maintain  an  action  against 
the  assured  to  recover  the  amount  of  them 
as  for  money  paid."  This  docti-ine  rests, 
it  seems,  upon  the  peculiar  situation  of 
"the  parties  iu  the  case  of  an  insurance 
through  the  medium  of  a  broker,  for  other- 
wise a  mere  receipt  is  not  conclusive  evi- 
dence, as  between  the  parties,  of  the  pay- 
uient-of  the  money.     Supra,  tit.  Parol 


Evidence,  §•  infra,  tit.  Receipt.  It 
seems,  therefore,  that  the  underwriter  can- 
not maintain  an  action  against  the  assured 
for  premiums;  but  he  may  recover  against 
the  broker  for  premiums.  Park  on  Ins. 
39.     JSdgar  v.  Fowler,  3  East,  222. 

(?)  Hentig  v.  Staiiiforth,  1  Starkie's  C. 
254  ;  5  M.  &  S.  122.  Where  tlie  assured 
upon  a  voyage  clearly  illegal  has  paid  the 
premiums,  and  never  gave  any  notice  of 
an  intention  to  rescind  the  contract,  he 
cannot  recover  back  the  amount  so  paid. 
Pah/art  v.  Leckie,  6  M.  &  S.  290.  See 
further  as  to  recovery  of  premium.  Colly 
V.  Hunter,  1  M.  &  M.  81.  Fishe  v.  Par- 
Mnson,  4  Taunt.  640. 

{m)  JJacosta  v.  Firth,  4  Burr.  1966. 
Note,  that  in  that  case  there  was  an  agree- 
ment that  the  insurers  should  be  content 
with  salvage  in  such  proportion  as  the  sum 
insured  bore  to  the  whole  interest. 

(«)  In  all  cases  of  insurance,  the  in- 
surer is  bound  to  communicate  every  ma- 
terial fact,  although  it  may  not  fall  within 
the  general  questions.  Where  the  party 
whose  life  was  insured  was  certified  as  l)eing 
in  good  general  bodily  health,  but  the  fact 
that  his  mental  faculties  had  been  atfected 
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presumption  in  favour  of  innocence  in  this,  as  well  as  in  all  other  cases, 
renders  full  and  satisfactory  proof  necessary  (o).  In  contracts  of  this  na- 
ture, where  the  highest  degree  of  good  faith  is  requisite,  either  the  assertion 
of  that  which  is  false,  or  the  concealment  of  that  which  is  true,  and  whicli 
in  the  least  degree  affects  the  nature  of  the  risk,  will  vitiate  the  contract  (p). 
Where  tiie  contract  is  made  through  the  medium  of  a  broker,  the  rule  is 
that  the  broker  must  communicate  whatever  is  in  the  special  knowledge  of 
the  assured,  but  he  is  not  bound  to  communicate  matters  which  are,  as  it 
were,  in  the  middle  between  the  assured  and  the  underwriter ;  he  is  not 
bound  to  make  a  laborious  disclosure  of  what  is  known  to  all  {q).  It  is 
sufficient  if  the  assured  communicate  n\\  facts  within  their  knowledge  ;  they 
are  not  bound  to  state  any  opinion  or  conclusion  founded  upon  those 
facts  (?•). 

But  the  assured  is  bound  to  communicate  information  which  lie  has  re- 
ceived, although  he  does  not  know  it  to  be  true,  and  though  it  afterwards 
turn  out  to  be  false  (s). 

Some  difference  of  opinion  has  been  entertained  upon  the  question,  whe- 
ther the  judgment  of  persons  conversant  with  the  business  of  insuring  is 
admissible  to  show  that  a  knowledge  of  the  facts  not  communicated  would 
have  enhanced  the  premium.  Where  the  assured  resided  in  Jersey,  from 
which  their  ship  sailed  on  the  6th,  and  rumours  prevailed  in  Jersey  from 
that  day  up  to  the  16th  (when  the  letter  directing  the  insurance  was  dated), 
that  a  capture  had  been  made  on  the  7th,  wliich  rumours  were  not  commu- 


was  not  disclosed,  it  was  held  that  the 
Judge  liad  properly  determined  to  leave  it 
to  the  jury  to  say  wliether  it  was  a  mate- 
rial fact  to  be  known.  Lliidennu  v.  Des- 
horovfjh,  8  B.  &  C.  58G.  Where  the  debtor 
had  agreed  to  pay  his  debt  by  instalments 
ill  five  years,  lield  that  his  creditor  had  an 
insurable  interest  in  his  life  during  that 
period.  Ih.  The  vessel  being  at  Van 
Diemen's  Land,  and  the  owner  resi- 
dent at  Sydney,  he  had  written  to  his 
agent  in  London  by  another  vessel  sailing 
at  tlie  same  time,  and  in  order  to  give  his 
ship  every  chance  of  arriving  before  he 
eifected  the  insurance,  directed  his  letter 
not  to  be  delivered  until  30  days  after  the 
arrival  of  the  sliip  by  which  the  letter  was 
sent,  and  such  letter  communicated  tlie 
fact  of  his  having  given  such  directions ; 
tlie  30  days  elapsed,  and  two  other  vessels 
also  arrived  in  the  meantime ;  held  that 
such  letter  was  material,  and  ought  to 
have  been  communicated  to  the  under- 
writer, and  that  the  Judge  properly  re- 
ceived the  evidence  of  persons  as  to  the 
materiality  of  such  letter.  Mickarfls  v. 
Murdoch,  10  B.  &  C.  257.  A  misrepre- 
sentation as  to  the  cargo,  which  is  not 
stated  in  the  policy,  and  is  found  by  the 
jury  to  be  immaterial  to  the  risk,  does  not 
avoid  the  policy.  Fllnn  v.  Headlam,  9  B. 
&  C.  693.  S.  C.  FUnn  v.  ToMn,  1  M.  & 
M.  367.  Where  one  of  the  conditions 
of  a  life  assurance  required  a  reference  to 
persons,  "  one  to  be  the  usual  medical  at- 
tendant of  the  party,"  it  was  held  that  a  false 
reference  to  one  who  had  been,  but  was  not 
then  the  medical  attendant,  by  the  party 


whose  life  was  to  be  insured,  was  a  failure 
of  compliance  with  the  condition,  and 
that  it  made  no  difference  tliat  the  insurer 
was  ignorant  of  the  fraud,  he  having  re- 
ferred tlie  agent  of  the  office  to  the  party, 
and  adopted  his  representation.  Everclt 
V.  Desborough,  5  Bing.  o()3.  And  see 
Morrison  v.  Mnspratt,  4  Bing.  30.  Lin- 
denau  v.  Dexborov/jh,  8  B.  &  C.  586. 
Maynard  v.  Hhodes,  5  D.  &  R.  266. 

(o)  Park  on  Ins.  325.  Fraud  In  this, 
as  well  as  in  all  other  cases,  may  be  proved 
by  means  of  circumstantial  evidence ;  di- 
rect and  positive  proof  is  in  such  instances 
seldom  attainable. 

{p)  See  Dncosta  v.  Scandrett,  2  P. 
Wms.  170.  Seaman  v.  Fonnereau,  2  Stra. 
1183.  JBecktkivultc  v.  NaUjrove,  cited 
3  Taunt.  37.  Lynch  v.  Dnnsford,  14 
East,  495.  Saiotell  v,  Loudon,  5  Taunt. 
363.  Gladstone  v.  Klmj,  1  M.  &  S.  35. 
Bufe  V.  Turner,  2  JMarsh.  49. 

iq)  Per  Lord  Ellenborough  in  Vallance 
V.  Deioar,  1  Camp.  503.  See  Kingston 
V.  Knibbs,  1  Camp.  508.  Syers  v.  Bridge, 
Doug.  512.  PeUy  v.  Royal  Exchange 
Asszirance,  Burr.  341.  i/o.v/i'iw*  v.  Pic- 
kersgill.  Marsh.  727.     Sawtell  v.  Loudon, 

5  Taunt.  383.     Gladstone  v.  King,  1  M. 

6  S.  35.  Bufe  V.  Turner,  2  Marsh.  4'J. 
Freeman  v.  Glover,  6  Esp.  C.  14.  Boyd 
V.  Dubois,  3  Camp.  C.  133.  It  is  not  ne- 
cessary -to  communicate  circumstances 
stated  in  Lloyd's  List.  Friere  v.  ^Vood' 
house,  Holt's'C.  372. 

(r)  Bell  v.  Bell,  2  Camp.  475. 

(s)   Lynch  v.  Hamilton,  3  Taunt.  37. 
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siou  of  ina- 
terial  facts. 


nicated  to  the  underwriters,  witnesses  were  allowed  to  prove,  that  if  the  Fraud, 
facts  had  heen  communicated  to  them  they  would  not  have  enhanced  Suppres- 
the  risk(0-  Gihbs,  C.  J.,  in  summing  up  to  the  jury,  observed,  "It  is  the 
province  of  the  jury,  not  of  individual  underwriters,  to  decide  what  facts 
ouo-ht  to  be  communicated.  It  is  not  a  question  of  science,  on  which  scien- 
tific men  will  mostly  think  alike,  but  a  question  of  opinion,  liable  to  be 
governed  by  fancy,  and  in  which  the  diversity  might  be  endless.  Such 
evidence  leads  to  nothing  satisfactory,  and  ought  on  that  ground  to  be 

rejected  (m)." 

In  a  later  case(t;),  where  the  defence  was  that  material  information,  as  to 
the  time  when  the  ship  sailed,  had  been  withheld  from  the  underwriter,  and 
the  letter  upon  which  the  insurance  had  been  effected  was  given  in  evidence, 
Holroyd,  J.  held  that  a  witness  conversant  in  the  subject  of  insurance  might 
give  his  opinion  as  a  matter  of  judgment,  whether  particular  facts,  if  dis- 
closed, would  make  a  difference  as  to  the  amount  of  the  premium.  The 
premium  had  been  considered  as  calculated  upon  an  ordinary  risk,  and  the 
question  was  not  what  the  private  opinion  of  the  individual  might  be  in  the 
particular  case,  but  what  in  his  judgment  the  general  opinion  would  be 
amongst  those  conversant  in  sucji  matters. 

Whenever  the  fixing  the  fair  price  and  value  upon  a  contract  to  insure  is 


(0  The  question  whether  they  wouki 
have  engaged  in  the  risk,  appears  clearly 
to  have  been  objectionable.  See  Bcrtkon 
V.  LoiKjkman,  2  Starkie's  C.  258. 

(m)  Durrell  v.  Bederly,  Holt's  C.  283. 
And  in  Campbell  v.  Richurils;  G  B.  &.  Ad. 
840,  it  was  held  that  the  evidence  of  un- 
derwriters and  brokers  was  not  admissible 
as  to  their  opinion  of  the  materiality  of 
certain  facts  not   communicated.    In   the 
case  o{.Boehm\.  Carter,  Barr.  1905,  the 
broker,  on  cross-examination  by  the  defend- 
ant, said  that  he  did  not  believe  that  the 
defendant  would  have  meddled,  with  the 
insurance  if  he  had  seen  two  letters,  allud- 
ing to  two  letters  which  had  been  written 
by  the  party  whose  property  had  been  in- 
sured in  the  plaintiff's  name,  in  which  he 
specified  certain  facts  which  ought,  as  was 
contended  by  the  defendant,  to  have  been 
connnunicated  to  the  underwriter.     Lord 
Mansfield,  in  discliarging  the  rule  whicli 
had  been  obtained  for  a  new  trial,  said, 
"That  as  to  the  opinion  of  the  broker, 
it  was  mere  opinion,  to  which  the  jury 
ouglit  not  to  pay  the  least  regard ;  that  it 
was  not  evidence  ;  it  was  an  opinion  after 
tlie  event,   without  the   least  foundation 
from  any  previous  precedent  or  usage,  and 
which,  if  rightly   formed,  could  only    be 
drawn   from    the   same   proceeding  from 
which    the   Court   and  jury   decided   the 
cause."     In  this  case  it  is  observable  that 
the  evidence  of  the  broker  was  mere  opinion 
as  to  the  probable  conduct  of  the  principal 
under  circumstances  which  never  happen- 
ed, and  was  not  given  as  the  result  of  his 
judgment  upon  the  value  of  the  indemnity, 
as  upon  a  matter  of  calculation   and  of 
science.     Upon  the  general  question,  whe- 
ther a  witness  may  be  asked  whether,  in  his 


judgment,  the  risk  would  be  increased,  and 
consequently  the  value  of  the  indemnity 
enhanced,  by  particular  circumstances,  it 
is  to  be  observed,  that  the  price  and  value 
must  usually  be  a  matter  of  calculation, de- 
pending ujjon  the  probability  of  loss,  and^ 
calculated  ujion   the    average    nunil)er   of 
losses ;  and  it  is  a  combined  matter  of  skill 
and  experience  to  ascertain  what  circum- 
stances ought  to  be  taken  into  the  account, 
for  the  purpose  of  estimating  the  probability 
of  loss,  and  the  value  of  an  insurance,  under 
particular  circumstances,  estimated  upon  au 
average.  It  is  therefore  ditticult  to  say  that 
the  question  of  value,  in  such  a  case,  is  not 
one  winch  mat/  require  the  judgment  of 
experienced  and  skilful  persons. — In  order 
to  prove  that  the  ship  was  not  seaworthy 
when  she  sailed, ship-builders  are  competent 
to  give  their  oi)inion  on  the  facts  detailed 
by  others,  ( Thornton  v.  Royal  Excliamje 
Asmrancc  Co.,  Peake's  C.  25;  1  Camp. 
117);   and  yet  the  jury  may  frequently  be 
better  judges  of  the  state  and  condition  of 
the  vessel  than  they  would  be  of  the  real 
value  of  a  policy.     It  is  true,  that  a  jury 
of  merchants  at  Guildhall,  skilful,  intelli- 
gent, and  acute  and  experienced  as   they 
are  in  such  matters,  would  in  all  probability 
be  as  competent  to  form  an  opinion  on  such 
matters  as  the  witnesses  themselves;  but 
it  is  to  be  recollected,  that  the  question  is 
as  to  the  general  admissibility  of  such  evi- 
dence, and  it  may  frequently  happen  that 
a  jury  is  composed  of  persons  very  incom- 
petent to  form  a  correct  judgment  of  their 
own  in  such  matters. 

{v)  Berton  v.  Loughman,  2  Starkie's  C. 

258.     But  in  an   action  for  negligence  in 

effecting  a  policy,  it  iuis  been  held  that  tlie 

opinion  of  underwriters  is  not  admissible 
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Siijipros-  ;i,i,i  principles  of  calculation,  applied  to  the  particular  circumstances  of 
ttiial  facts  ^f'cli  individual  case,  it  seems  to  be  matter  of  evidence  to  show  whether  the 
fact  suppressed  would  have  been  noticed  as  a  term  in  the  particular  calcula- 
tion. It  would  not  be  difficult  to  propound  instances  in  which  the  materi- 
ality of  the  fact  withheld  would  be  a  (juestion  of  pure  science;  in  other 
instances,  it  is  very  possible  that  mere  common  sense,  independent  of  any 
peculiar  skill  or  experience,  would  be  sufficient  to  comprehend  that  the 
disclosure  was  material,  and  its  suppression  fraudulent,  although  not  to 
understand  to  what  extent  the  risk  was  increased  by  that  fact.  In  inter- 
mediate cases,  it  seems  to  be  difficult  in  principle  wholly  to  exclude  the 
evidence,  although  its  importance  may  vary  exceedingly  according  to  cir- 
cumstances.* It  is  observable,  that  in  the  two  cases  first  cited  (x),  the 
evidence  was  in  fact  admitted,  although  strong  remarks  were  made  upon  its 
operation. 

The  defendant  (y)  may  prove  also  that  the  plaintiff  or  his  agent  misrepre- 
sented the  facts,  but  it  is  sufficient  if  the  ])laintiff 's  representation  wa8 
substantially  true  (2).  Where  the  owner  of  goods  made  a  bond  fide  state- 
ment as  to  the  time  of  the  ship's  sailing,  it  was  held  that  he  was  not  con- 
cluded by  it,  although  the  ship  did  not  sail  till  afterwards  (a).  A  repre- 
sentation made  to  the  underwriters  at  the  time  when  their  names  are  i)ut 
down  on  the  ship,  will  be  binding  on  the  assured,  unless  it  be  withdrawn 
before  the  conclusion  of  the  contract  (Z»). 

The  i^ractice  has  obtained  of  admitting,  in  actions  against  an  underwriter, 
evidence  of  representations  made  by  the  assured  to  the  first  underwriter, 
upon  a  presumption,  as  it  seems,  that  the  defendant  acted  upon  the  faith  of 
the  representation  so  made  (c). 

In  the  case  of  Marsden  v.  Beid{d),  the  Court  intimated  on  opinion,  that 
Avherever  a  material  fact  had  been  represented  to  the  first  underwriter  to 
induce  him  to  subscribe  the  policy,  it  should  be  taken  to  have  been  made 
to  all  the  rest,  without  the  necessity  of  repeating  it.  The  rule  however 
seems  to  have  been  confined  to  such  representations  as  have  been  made  to 
the  first  underwriter  {e) ;  and  notwithstanding  the  practice  which  has  ob- 
tained, the  soundness  of  the  doctrine  has  been  questioned,  and  if  it  be  still 

on  the  question,  whether  a  fact  concealed  swers   given  to  certain  written  inquiries. 

is  or  is  not  material  to  be  comniunieated.  Wainwrlght  v.  Bland,  1  M.  &  W.  32. 

Campbell  V.  Riehar els,  5  B.  &  Ad,  840;  (z)   Pawson    v,    Watson,    Cowp.    785. 

2  N.  &  M.  542.     But  in  an  action  for  neg-  Where  the  agent  of  a  ship-owner  in  eflect- 

ligence   in   not  procuring  a  policy  of  in-  ing  a  policy  misrepresented  the  nature  of 

surance  to  be  altered,  it  was  held  that  an  the  cargo  which  she  was  to  carry;  but  this 

insurance  broker  might,  on  inspection  of  was  not  inserted  in  the  policy,  and  it  did 

the    policy,    the    invoices,    and    a   letter  not  appear  that  the  underwriter  was  in- 

frora  the  supercargo,  describing  the  circum-  duced  by  the  misrepresentation  to  under- 

stances  and  situation  of  the  ship,  state  what  take  the"  risk,  and  the  juiy  found  that  the 

alterations  a  skilful  broker  would  have  made.  misrepresentation   was   not  material ;  the 

Chapman  v.  Walton,  10  Bing.  57.     And  Court  held  that  the  plaintiff  was  entitled 

it  is  a  question  for  the  jury,  whether  any  to  recover.     Fllnn  v.  Headlam,  9  B.  &  C. 

particular  fact  is  material  or  not.     West-  Gi)3. 

lunj  V.  Aberdeln,  2  M.  &  W.  267.  (a)  Bowden  v.  Vnughan,  10  East,  415, 

{X)  Boehm  y.  Carter  Burr.  1905.  Bur-  (^,)  g^e  Bdicards  v.  Footncr,  1  Camp. 

rel  y  Bederly  BoWs  C  283.  53^.     ^„,,,,,^ ,.,  ^^^     7  ^       Jjg,^       P' 

(y)  In  an  action  on  a  life  policy,  a  false  /  \  o    t-    4.    cf-o      t, 

representation,  in  answer  to  an  oVal  ques-  „  ^'^^  i   ^^^^'  ^''^-     -^  «w-'sow  v.  Watson, 

tion,  was  held  to  vitiate  the  policy,  although  ^°^P-  '^^-  Stackpole  v.  Sunon,  Park,  648. 

tlie  policy,  by  tlie  articles  of  the  insurance-  (d)  3  East,  573. 

otiice,  was  to  be  void  in  case  of  false  au-  (e)  Ibid. 
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allowed  to  prevail,  it  miist,  it  seems,  be  taken  with  considerable  qtialifi- 

cation  (/*. )  ■,  ^      t      •  ^ 

The  contract  is  void  if  the  goods  have  been  fraiidently  over-valued  with 

intent  to  defraud  the  insurers  (ff). 

It  has  been  seen  that  a  deviation  in  respect  of  the  voyage,  the  subject  of 
insurance,  will  avoid  the  policy  (h).  So  also  will  unreasonable  and  unjusti- 
iiable   delay  (J) ;   the  existence  of  which  is  for  the  consideration   of  the 

jury  (A). 

The  order  in  which  the  signatures  appear,  as  subscribed  to  the  policy,  is 
evidence  that  the  contracts  were  made  with  the  .underwriters  in  that 
order  (Z).  The  defendant  is  also  at  liberty,  under  the  general  issue,  not  only 
to  negative,  by  evidence,  the  performance  of  such  express  conditions  and 
warranties (7n)  as  are  precedent  to  the  plaintiff's  title  to  damages,  the 
burthen  of  proving  which,  by  pj-imd  facie  evidence  at  least,  lies  on  the 
plaintiff;  but  he  may  also  show  that  the  plaintiff  has  not  performed  those 
conditions  which  the  law  implies.  Thus  he  may  show  that  the  ship  was  not 
seaworthy  at  the  time  when  she  sailed  («)•  So  the  defendant  may  show 
that  the  ship  was  not  furnished  with  proper  documents,  or  with  a  crew 
competent,  according  to  the  circumstances  of  the  voyage  (o).  The  testimony 
of  experienced  and  skilful  persons  is  admissible  for  this  purpose,  although 
they  form  their  judgment  upon  observations  detailed  by  others  ( p).  If  the 
incompetency  of  the  ship  occurs  at  an  early  period  of  the  voyage,  a  pre- 
sumption naturally  arises  that  the  cause  existed  previously  to  the  time  of 
sailing  (//). 

The  defendant  even,  as  it  seems  (r),  where  there  has  been  no  express 


Frand. 

sion  of 

material 

facts. 


Bre.Tcli  of 
■warranty. 


(/)  Upon  this  tloctriiie,  Ld.  Ellen- 
horougli,  in  the  case  oi' Forrcstir  v.  PUjou, 
1  M.  (St  S.  9,  observed  as  follows  :  "  Wheii- 
evur  the  question  comes  distinctly  before  the 
Court,  whether  a  communication  to  the  first 
underwriter  is  virtually  a  notice  to  all, 
I  shall  not  scruple  to  remark  that  tliat 
proiiosition  is  to  be  received  with  great 
•pialification.  It  may  depend  upon  the 
time  and  circumstances  under  which  that 
communication  was  made;  l)uton  the  mere 
naked  unaccompanied  fact  of  one  name 
standincf  first  upon  the  policy,  I  should  not 
hold  that  a  communication  to  him  was 
virtually  made  to  all  the  subsequent  under- 
writers ;  but  the  question  is  of  such  mag- 
nitude, that  if  it  should  arise,  I  should 
direct  it  to  be  put  upon  the  record,  in  order 
that  it  mifjht  be  submitted  to  the  consi- 
deration of  all  the  Judges."  See  Brine  v. 
Featherstone,  4  Taunt.  871. 

{g)  Haigh  v.  Be  la  Cour,  3  Camp.  319. 
(/»)  Supra,  873.  But  whether  a  devia- 
tion for  the  piirjjose  of  assisting  a  vessel 
in  distress  will  avoid  a  policy  has  been 
doubted  in  the  Court  of  Admiralty,  and 
the  American  Courts  have  held  that  it 
does  not.  Case  of  the  Jane,  3  Hagg.  345 ; 
3  Keat's  Comm.  IG. 

(t)  Mount  V.  Larllns,  8  Bing.  169. 
{k)  Palmer  v.  Marshall,  8  B.  318.    See 
Palmer  v.  Penning,  0  Bing.  460. 

(0  Mursdcn  v.  Beid,  3  East,  572 ;  and 


it  was  there  held,  that  a  slip  of  paper  made 
at  the  time  when  the  difierent  assurers 
subscribed  the  policy,  and  containing  their 
names  in  the  order  in  which  they  actually 
subscribed,  was  not  admissilile  in  evidence 
without  a  stamp,  the  evidence  tending  to 
show  that  the  contract  entered  into  was 
different  from  that  which  appeared  on  the 
face  of  the  contract  itself. 

{ni)  As  to  the  difierence  between  an  ex- 
press warranty  and  a  collateral  representa- 
tion, see  Park  on  Insurance,  308.  478. 

(n)  Anncn\.  Woodman,  3  Taunt.  299. 
"Qui  prima  facie  a  ship  is  to  be  deemed  to 
be  seaworthy-  Parker  v.  Potts,  3  Dow. 
31. 

(o)  Forshaw  v.  Chahert,  3  B.  &  B.  158. 
Clifford  V.  Hunter,  2  R.  &  U.  104. 
I>ougIas  V.  Scowgall,  4  Dow,  269.  Watt 
V.  Moir,  1  Dow,  32.  Bell  v.  Carstairs, 
14  East,  374.  Laiv  v.  Hollingsworth, 
7  T.  R.  160.  Where  a  sufticient  crew  has 
once  been  provided,  negligence  of  the  crew 
at  the  time  of  the  loss,  is  no  breach  of  the 
implied  warranty.  Bushe  v.  Royal  Ex. 
Ass.  Co.,  2  B.  &  A.  73. 

ip)  Beckwith  v.  SydeiotJiavi,  1  Camp. 
117. 

{q)  See  Watson  v.  Clarlt,  1  Dow,  330. 
Douglas  v.  Scoicgall,  4  Dow,  209. 

(r)  Christie  v.  Secretan,  8  T.  R.  192. 
Law  v.  HolUngsn-orth,  7  T.  R.  KiO. 
Farmer  v.  Lcgg,\h.  180.  Bell  v.  Carstairs, 
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warranty  to  that  effect,  may  show  in  defence  that  the  vessel  insured  lias  not 
been  furnished  with  proper  documents,  or  navigated  according  to  the  laws 
of  the  country  to  which  slie  belongs,  and  to  which  she  sails. 

It  has  been  held  at  Nisi  Prius,  that  a  representation  made  by  the  broker 
at  the  time  when  the  names  of  the  underwriters  are  put  down  ujjon  a  slip, 
ia  binding  upon  the  assured,  unless  it  be  qualified  or  withdrawn  before  the 
execution  of  the  policy  («).  But  where  a  ship,  at  the  time  of  subscribing 
the  slip,  was  represented  to  be  American,  but  at  the  time  of  subscribing 
the  policy  the  goods  were  insured  on  board  the  ship  Hermon,  and  she  was 
not  represented  to  be  of  any  particular  country  or  place,  it  was  held,  that 
although  she  was  in  fact  an  American,  it  was  not  necessary  that  she  should 
be  documented  as  such  (i).  Such  a  representation  however  cannot,  it 
should  seem,  on  general  principles,  be  admissible,  as  adding  terms  to  the 
written  contract ;  and  therefore,  if  available  at  all,  must  be  so  on  the 
ground  of  fraud ;  and  in  that  view  of  the  case  it  seems  to  be  immaterial 
whether  the  representation  was  made  before  or  at  the  time  of  effecting  the 
policy. 

Evidence  that  at  the  time  of  the  capture  the  ship's  papers  were  thrown 
overboard,  affords  a  presumption  that  the  ship  was  not  neutral  (m). 

Upon  principles  already  adverted  to  (x),  sentences  of  condemnation,  not 
only  in  British,  but  in  foreign  Courts  of  Admiralty,  are  not  merely  admis- 
sible, but  usually  even  conclusive  evidence.  Upon  the  points  of  adjudica- 
tion, Lord  Mansfield  (in  the  case  of  Dernardi  v.  MoUeux)  (y),  said,  "All  the 


14  East,  374.  But  see  the  observations  of 
Lawrence,  J.  8  T.  R.  197.  And  BeeDaiv- 
san  V.  Atty,  7  East,  307.  As  to  a  con- 
demnation for  carrying  simulated  papers, 
sec  Horneycr  v.  LusMngfon,  15  East,  4G. 
Oswell  V.  VUjne,  15  East,  70.  Bell 
V.  Jiromfield,  15  East,  364.  Steele  v. 
Zficy,  3  Taunt.  285.  The  slilp  left  Eng- 
land with  a  competent  crew,  and  part 
dying  abroad,  it  became  necessary,  in  order 
to  obtain  a  sufficient  crew  for  the  voyage 
home,  to  take  in  foreigners,  reducing  the 
crew  to  less  than  three-fourths  of  British 
seamen ;  there  was  no  consul  at  the  place 
where  the  foreign  crew  were  so  taken  in, 
and  the  ship  was  lost  wliilst  proceeding  to 
a  British  port;  held,  that  upon  the  con- 
struction of  s.  19,  of  the  6  Geo.  4,  c.  109, 
the  vessel  might  have  been  considered  as 
duly  navigated  if,  upon  reaching  her  port, 
satisfactory  proof  were  given  before  the 
collector  or  comptroller  of  customs  of  the 
matter  of  excuse  ;  and  that,  upon  such  cir- 
cumstances of  excuse  being  satisfactorily 
proved  before  the  jury  at  the  trial,  the 
assured  were  entitled  to  recover  against 
the  underwriters.  Stuart  v.  Poicell,  1  B. 
&  Ad.  266. 

The  underwriters  are  liable  for  a  loss  on 
entering  a  port  without  a  pilot,  although 
the  captain  had  been  wrong  in  attempting 
to  enter  without  a  pilot;  he  being  a  per- 
son of  competent  skill,  having  used  reason- 
able diligence  to  olitain  a  pilot,  and  having 
exercised  his  discretion  bond  Jide  under  the 
circumstances.       Phillips    v.    Headlam, 


2  B.  &  Ad.  380.  There  is  no  implied 
warranty  on  the  part  of  the  owner  of 
goods  insured  that  the  ship  is  properly 
documented.  Carruthers  v.  Gray,  3  Camp. 
142. 

(s)  Edwards  v.  Footner,  1  Camp.  530; 
Park  on  Ins.  531. 

(t)  Dawson  v.  Atty,  7  East,  367. 

(m)  Per  Buller,  J.,  in  Bemardi  v.  Mot- 
tenx,  Doug.  575,  But  by  a  rrench  arret, 
26tii  July  1778,  it  is  ma!de  a  substantive 
ground  of  seizure. 

{x)  Supra,  Yo\.  I. 

(y)  Doug.  575.  In  that  case  the  doubt 
was,  whether  a  condemnation  in  the  French 
Court  of  Admiralty  proceeded  on  the 
ground  that  the  ship,  which  in  the  policy 
was  warranted  neutral,  was  enemy's  pro- 
perty. Lord  Manslield,  C.  J.,  and  Willcs 
and  Ashurst,  Justices,  were  of  opinion  that 
the  sentence  was  too  ambiguous  to  warrant 
the  conclusion.  Lord  Mansfield  expressed 
a  strong  opinion  that  the  proces  verbal 
taken  at  the  time  of  the  capture,  and  on 
which  the  condemnation  was  founded,  and 
to  which  the  sentence  referred,  ought  to 
be  considered  as  part  of  the  proceedings, 
and.  that  the  sentence  ought  not  to  have 
been  read  without  it.  Buller,  J.  was  of 
opinion  that  the  ground  of  condemnation 
appeared  sufficient  on  the  face  of  the  sen- 
tence. See  also  Hughes  v.  Cornelius,  2 
Show.  232.  Baring  v.  Claggett,  3  B.  6c 
P.  201.  Baring  v,  Christie,  5  East,  398. 
Barzillay  v.  Lewis,  Park  on  Ins.  526. 
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world  are  parties  to  a  sentence  in  a  Court  of  Admiralty.  Here  there  is  a  Breach  of 
monition  published  at  the  Exchange,  and  in  other  countries  at  some  place 
of  oeneral  resort,  and  any  person  interested  may  come  in  and  appeal  at  any 
tin^e  if  there  has  been  no  laches ;  if  there  has,  the  time  of  appeal  is  limited. 
But  'the  sentence,  as  to  that  which  is  within  it,  is  conclusive  against  all 
persons,  unless  reversed  by  a  regular  Court  of  Appeal ;  it  cannot  be  contro- 
verted collaterally  in  a  civil  suit."  ,     i,    ^       ^     i- 

Such  sentences  are  conclusive  as  to  all  matters  upon  which  the  Courts  ot 
Admiralty  adjudicate,  being  within  their  jurisdiction  (z).  They  are,  how- 
ever, conclusive  on  those  points  only  on  which  they  profess  to  decide. 

Where  the  fact,  which  is  the  ground  of  condemnation,  is  specihcally 
stated  in  the  decretory  part,  the  sentence  is  not  conclusive  as  to  other  facts 
previously  recited  in  the  sentence  (a). 

Where  no  ground  of  condemnation  is  stated  in  the  sentence,  but  the  ship 
is  condemned  generally,  the  sentence  is  conclusive  evidence  to  show  that 
the  ship  was  not  neutral  (/.).  But  if  special  cause  of  condemnation  be 
stated,  and  it  be  still  doubtful  whether  it  proceeded  on  the  ground  that  the 
ship  was  the  enemy's  property,  collateral  evidence  is  admissible  to  show  the 
real  ground  of  condemnation  (c). 

If  the  ground  of  decision  appear  to  be  not  the  want  of  neutrality,  but 
the  infrin<-ement  of  a  foreign  ordinance,  inconsistent  with  the  law  of 
nations,  the  sentence  will  not  be  sufficient  to  prove  that  the  ship  was  not 

neutral  (c?).  4.1    <.  +i 

The  general  result  of  the  decisions  upon  this  subject  seems  to  be  that  tue 
sentence  of  a  foreign  court  is  conclusive  on  that  point  which  it  professes  to 
decide  ;  if  it  be  a  general  sentence  of  condemnation  without  assigning  any 
reason,'  the  Courts  here  will  consider  that  it  proceeded  on  the  grounds  of 
the  ship  being  the  property  of  an  enemy  ;  but  if  the  sentence  itself  profess 
to  be  made  on  particular  grounds,  and  they  are  set  forth  in  the  sentence, 
and  appear  not  to  warrant  the  condemnation,  the  sentence  is  not  conclusive 
as  to  those  facts  (e). 

A  condemnation  of  a  vessel  by  a  Court  of  Vice-Admiralty  abroad,  ior 
insufficiency,  is  evidence  as  to  the  mere  fact  of  condemnation ;  but  it  was 
held  by  Lonl  Kenyon  to  be  no  evidence  of  the  facts  contained  in  it,  the 
document  being  offered  in  order  to  prove  that  the  vessel  was  not  seaworthy 
at  an  antecedent  time  (/).  ,     r    1      -n 

The  defendant  may  also  object  by  evidence,  on  the  ground  ot  the  illc- 

(^^  rp,iPrx  ^fluiZffr,  7  T.  R.  G81.  ter,  East.  22  Geo.  3,  Park  on  Ins.  531. 

[%  SS;  v'Scr.ton,  8  T.  R.  192.  Po'llard  v.  Bell,  8  T.  R.  434.    Skiff-Jdn  v. 

And  therefore,  where  the  sentence  ot   a  Lee,  2  N.  R.  484.  .     „  „      ,      „  „ 

French  Cot   of  Adumalty  condemned  the  {e)  Per  Le  Blanc,  J     n  Pollard  v  Bell 

shTp  because  she  helongecl  to  the  enemies  8  T  R.  434  ;  and  see  «^t  --,  jm.l^z..^ 

of  the  French  Republic,  having  previously  v.  Appleton,  8  T.  ^■o(S2.     See  also  1  >  ice 

rec  ted  the  want  of  proper  documents,  it  V.  Bell,  1  East,  G63.     Barmg  y.l^mjd 

was  held  that  this  was  evidence  of  the  Exchange  Asmrance  Company,  5  East, 

former  feet  only.     But  if  there  had  been  99.     Kindersley  v.  Chace,  Park  on  Ins. 

iTarrantvthaJ  the  ship  was  not  enemy's  ^^^^f  ^  -  ^.>.i^  2  East,  473.^^^^^^^^^^ 

nroBertv    the  sentence  would  have  been  y.  Henderson, 3B.  &cP.  4:<dU;  j  East,  I^.j. 

Sifsiv'e.     IbTd.  Fisher  v.    Ogle,  1   Camp.  4  8;   and  the 

(.)  Sulonecl  v.  Woodmas,  Park  on  Ins.  -- -;«;.;;f  f  ^- ,;-.,;-C,^,,,,n  Sit- 

(c)   See  Bernardi  v.  Motteux,  Doug.  tings  after  Mich.  1798.     Park  on  Ins.  610 

575     and  nerlovd  Mansfield,  in  Saloneci  Although    the  Court    ot    Exchequer   had 

v.Voor/J«,ParkonIns.528.  directed  that   it  should  not    be    read  n. 

(rf)  Park  on  Ins.  531.    3Iuyne  v.  Val-  evidence. 
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Broach  of  gality  (g)  of  the  voyage,  trading,  or  adventure ;  and  if  a  voyage  lie  illegal  in 
warranty.  .^^  commencement,  it  seems  that  an  insurance  on  the  latter  part  of  it,  which 
would  not  in  itself  have  been  illegal,  is  void  (/t).  But  it  has  been  held  to  be 
no  objection  on  this  score  that  the  contract  was  made  in  contravention  of 
the  revenue  laws  of  a  foreign  country  (J.).  And  where  the  commencement  is 
legal,  and  the  question  whether  the  prosecution  of  it  was  legal  depends  on 
the  fact  whether  the  captain  had  notice  of  an  order  of  blockade,  knowledge 
of  such  notice  will  not  be  presumed  from  a  notification  of  the  fact  in  the 
.  London  Gazette,  but  must  be  proved  as  any  other  fact  (A). 

Where  the  defence  in  an  action  on  a  policy  at  fifteen  guineas  per  cent.,  to 
return  two  on  arrival,  was,  that  upon  the  arrival  of  the  ship  the  policy  had 
been  adjusted,  and  the  two  guineas  per  cent,  demanded  and  paid,  it  was  left 
to  the  jury  to  say  whether  the  adventure  was  closed  by  a  return  of  the  pre- 
mium, or  the  money  was  received  with  a  reservation  that  the  underwriter 
should  still  be  liable  upon  the  contingency  which  had  happened  (/). 

The  underwriter  is  still  liable  to  the  insured  after  a  total  loss  and  adjust- 
ment, although  (within  the  month)  whilst  the  policy  remains  in  the  hands 
of  the  broker  the  initials  of  the  insurer  are  struck  out  of  the  adjustment,  to 
indicate  payment,  and  the  broker  debits  the  insurer  with  the  loss(77j). 

A  part-owner  may  recover  against  a  broker  who  has  insured  a  vessel  in 
his  name,  and  been  paid  by  the  underwriter  as  for  a  total  loss,  although  it 
appear  that  others  were  also  interested  who  had,  previous  to  the  bringing 
the  action,  given  notice  of  their  interest  to  the  broker  {n). 

Where  in  the  bye-laws  of  the  office  imposing  the  conditions,  and  cases  in 
which  policies  should  be  void,  there  was  no  exception  as  to  death  by  the  hands 
of  justice,  it  was  held  that  a  policy  was  not  avoided  by  the  insured  having 

(gf)  "WTiere  the  ship  sailed  to  a  blockaded  would  have  had  if  he  had  himself  effected 
port  before  notitication  of  the  blockade  had  the  j)olicy,  except  ia  cases  where  the  as- 
arrived,  althouf^h  she  touched  at  a  port  of  sured  niiglit  have  recovered  buck  tlie  jire- 
this  country  after  publication  in  the  Ga-  nuums  from  the  underwriter.  Jmihlns  v. 
zitte,  and  when  it  might  have  arrived  Poiver,  0  ^l.  cc  8.  282.  A  bottomry  bond 
tliere ;  held,  that  such  voyage  was  not  ille-  made  to  two  partners,  lending  partnership 
gal,  and  that  actual  knowledge  was  not  to  money  for  such  purposes,  is  void  under 
be  presumed,  but  that,  as  a  rule  of  in-  6  Geo.  1,  c.  18;  and  the  defendant  having 
surance  law,  knowledge,  like  other  mat-  elFectcd  an  insurance  thereon,  may  avail 
ters,  must  be  a  question  of  fact  for  the  himself  of  the  objection,  notwithstanding 
jurj'.  Harratt  v.  Wise,  0  B.  &  C.  712.  he  had  under  a  consolidation  rule  agreed 
Where  a  ship  left  England  knowing  of  the  to  admit  the  plaintiff's  interest.  Everth 
blockade,  it  was  held  to  be  a  question  for  v.  Blackburn,  6  M.&  S.  152. 
the  jury  to  say  whether  the  ship  ought  (h)  Wilsun  v.  Marryntt,  8  T.  R.  31. 
not,  on  coming  insight  of  the  blockading  (/)  8  T.  K.  197;  see  the  observations  of 
squadron,  to  have  inquired  whether  it  were  Lawrence,  J.,  ibid, 
such  or  not,  and  not  have  pursued  her  {k)  Harratt  v.  Wise,  9  B.  &  C.  712. 
voyage  without  gahiing  that  informa-  (/)  The  vessel  had  been  seized  by  the 
tion.  Naylor  v.  Taylor,  1  Mo.  &  M.  C.  Dutch  Government,  on  which  the  plain- 
205.  In  an  action  by  the  underm-iter  tiff'sagent,  to  obtain  her  liberation,  entered 
against  a  broker,  to  recover  premiums  on  into  a  bond  to  the  attorney-general  of  the 
certain  policies  upon  an  illegal  adventure  Dutch  Government,  to  be  in  force  in  case 
really  intended  by  the  assured,  the  words  the  goods  were  confiscated ;  the  ship  and 
of  the  poUcy  being  large  enough  to  cover  cargo  were  confiscated  after  the  arrival  of 
such  adventure;  held,  that  although  the  the  vessel,  and  the  bond  put  in  force.  The 
subscription  might  have  been  innocently  jury  foimd  for  the  defendant.  May  v, 
made  by  the  underwriter,  yet  his  demand  Christie,  1  Holt's  C.  67. 
being  founded  on  an  illegal  consideration,  (m)  Jell  v.  Pratt,  2  Starkie's  C.  67. 
he  could  not  sustain  it;  and  that  the  See  also  Todd  v.  Reed,  4  B.  &  A.  210; 
broker  by  the  usage  of  the  trade  being  3  Starkie's  C.  16.  jRussell  v.  Bangley, 
accepted  as  the  debtor,  and  substituted  in  4  B.  &  A.  39.5. 

the  place  of  the  assui-ed,  had  in  the  action  {n)  Roberts  v.  Ogilby,  9  Piice,  269. 
the  same  grounds  of  defence  as  the  assured 
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sTiffered  death  for  a  felony :  to  avoid  the  obligation  to  pay,  the  act  of  a 
party  insured,  which  produced  the  event,  must  have  been  done  fraudulently, 
for  the  very  purpose  of  producing  the  event  (o). 

Lastly.  One  underwriter  is  a  competent  witness  for  another  who  has    Compe- 
subscribed  the  same  policy  {p),  unless  he  has  entered  into  the  consolida-  tcucy. 
tion  rule,  or  has  paid  the  loss,  upon  an  agreement  that  the  amount  shall  l)e 
repaid  in  case  the  plaintiff  fails  in  the  present  cause  {q).     If  he  has  paid  the 
loss,  a  mere  subsequent  promise  to  repay  him  under  that  contingency  will 
not,  it  seems,  render  him  incompetent  (r). 

One  who  was  jointly  interested  in  the  property  at  the  time  of  effecting 
the  policy,  is  not  only  incompetent  on  the  score  of  interest,  but  he  is  so  far 
to  be  considered  a  real  party  in  the  suit,  although  the  action  be  brought  in 
the  name  of  the  agent,  that  his  declarations  and  admissions  may  be  given 
in  evidence  by  the  defendant  (s)  ;  and  where  his  interest  has  accrued  sub- 
sequently to  the  effecting  of  the  policy  by  his  becoming  a  partner  in  the 
goods,  he  is,  it  has  been  held,  incompetent  as  a  witness  {t). 

In  this,  as  in  other  cases,  a  witness  is  incompetent  to  repel  a  charge  of 
ne"-lio-ence  or  misconduct,  for  the  consequences  of  which  he  himself  would, 
if  the  verdict  were  given  the  other  way,  be  personally  liable  (?<).  The  mas- 
ter is  not  a  competent  witness  for  the  defendant  to  disjjrove  a  charge  of 
barratry  {x),  and  the  owner  is  not  a  competent  witness  for  the  plaintiff  to 
prove  the  seaworthiness  of  the  vessel  (y). 

A  protest  made  by  the  captain  is  not  admissilde  as  original  evidence,  but  Protest, 
may  be  read  for  the  purpose  of  contradicting  his  testimony  {z).  Where  the 
plaintiff's  agent  showed  the  protest  to  the  defendant,  who  read  it,  this,  it 
was  held,  no  more  made  the  instrument  admissible  evidence  for  the  plaintiff 
than  a  bill  in  equity  would  be,  which  the  plaintiff  had  filed  and  the  defen- 
dant had  read  (a). 

The  certificate  of  a  British  vice-consul  abroad  is  not  admissible  to  show    Certificate, 
that  damaged  goods  were  sold  according  to  the  law  of  the  country,  under 
his  inspection,  in  order  to  prove  the  amount  of  the  damage  {h).     Nor  is  the 
certificate  of  an  agent  at  Lloyd's  admissible  for  that  purpose,  although  the 
defendant  be  a  subscriber  at  Lloyd's  (c). 
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On  an  indictment  for  this  offence,  it 
second  marriages  as  alleged  in  the  indi 

(o)  Bolland  v.  Disney,  3  Russ.  351 . 

(p)  Bent  V.  Baker,  3  T.  R.  27.  Akers 
V.  Thornton,  1  Esp.  C.  414. 

(q)  Forrester  v.  Pigou,  1  M.  &  S.  14. 

\r)  Ibid. 

(«)  De  Syvwnds  v.  Slieddon,  2  B.  ic  P. 
155. 

{t)  Perchard  v.  Whitmore,  2  B.  &  P. 
165,  in  note. 

(u)  See  the  general  principle,  supra, 
Vol.  I.  tit.  Witness,  Interest  of. 

(x)  Bird  V.  Thomson,  1  Esp.  C.  339. 
For  if  the  plaintiff  recovered,  the  defen- 
dant might  recover  against  the  witness; 
per  Lord  Kenyon ;  see  also  Taylor  v. 
M'Vicar,  G  Esp.  C.  27.  But  the  captain, 
though  a  part-owner,  is  competent  to 
prove  the  original  destination  of  the  ship, 
where   that    is   the    only   question.     De 


is  necessary  to  prove  the  first  and   Proof  of 
ctment  {d),  and  that  the  husband  or  ^^"^  ^.''** 


marriage. 


Symonds  v.  De  la  Cour,  2  N.  R.  374 ;  or 
to  prove  the  loss  of  the  ship,  2  Moore, 
603. 

(y)  Rothero  v.  :Elton,  Peake's  C.  84 ; 
and  see  Symonds  v.  De  la  Cour,  2  N.  R. 
374.     Moorish  v.  Foote,  2  Moore,  508. 

{z)  Senat  v.  Porter,  7  T.  R.  158. 
Christian  v.  Coomhe,  2  Esp.  C.  489. 

(rt)  Senat  v.  Porter,  7  T.  R.  1 58  ;  and 
Christian  v.  Coomhe,  2  Esp.  Ca.  489. 
Supra,  tit.  Pakol  Evidence. 

(6)  Waldron  v.  Coombe,  3  Taunt.  1G2. 

(c)  Drake  \.  Mar rrjatt,  1  B.  &  C.473, 

(rf)  See  Crini.  Pleadings;  and  the  stat. 
9  G.  4,  c.  31,  s.  22.  By  the  provisions  of 
the  latter  statute,  it  is  immaterial  whetlier 
the  second  marriage  shall  have  taken 
place  in  England  or  elsewhere. 
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Proof  of        wife  of  the  prisoner  was  alive  at  the  time  of  the  second  rpamafre.     With 

tlic  first         respect  to  tlie  first  marriage,  it  is  sufficient  to  prove  a  niarriajre  in  fact  to 
luarnase.  *  ,   ,  ,.,.,.  ,  ,  i-        ^     ^u 

have  been  celebrated,  either  in  this  country,   or  abroad,  according  to  the 

law  of  that  country  (e),  although  it  be  voidable,  provided  it  be  not  abso- 
lutely void  (f). 

It  has  been  said,  that  in  the  case  of  bigamy,  as  well  as  in  an  action  for 
criminal  conversation,  it  is  essential  to  prove  a  marriage  in  fact,  as  distin- 
guished  from   the    acknowledgment   and  cohabitation  of  the   parties  (.7). 
There  is  however  some  room  for  distinction  between  the  two  cases  ;  the 
defendant  in  an  action  for  criminal  conversation  cannot  be  affected  by  the 
acts  and  declarations  of  the  plaintiff,  and  the  fact  of  the  plaintiff's  maf- 
riage  is  not  necessarily  within  the  knowledge  of  the  defendant,  as  that  of 
the  prisoner  is  in  a  case  of  bigamy  (h) ;  and  it  seems,  that  even  in  the 
Admission,    former  case,  a  deliberate  and  solemn  admission  by  the  defendant  of  the 
plaintiff's   marriage,   would    be    evidence    against   him  (/).      In  Truman's 
case  (A),  the  cohabitation  of  the  prisoner  with  Mary  Russel  was  proved, 
and  it  was  also  proved  that  he  had  admitted  that  he  had  married  her  in 
Scotland ;  and  it  was  proved  that  he  had  showed  a  paper,  which  he  said 
was  a  certificate  of  his  marriage,  and  which  was  shown  to  be  a  writing 
which  purported  to  be  a  j)roceeding  before  a  Court  in  Scotland  against  the 
prisoner  and  Mary  Russel,  for  having  married  in  a  clandestine  and  iinor- 
derly  manner,  upon  which  they  had  appeared,  and  acknowledged  that  they 
were  married  at  the  time  mentioned  in  the  complaint,  and  were  fined  100 
marks.     The  prisoner  was  convicted,  and  all  the  Judges  (Perryn,  Baron, 
and  Buller,  J.  being  absent)  held  the  conviction  to  be  proper.     Some  of  the 
Judges  observed,  that  the  case  did  not  rest  upon  cohabitation  and  acknow- 
ledgment, since  the  defendant  had  backed  his  assertion  by  the  production 
of  a  copy  of  a  proceeding  against  him  for  having  improperly  contracted  his 
first    marriage.     Some   thought  that   the   acknowledgment  alone   would 
have  been  sufHcient,  and  that  the  paper  was  merely    confirmatory  of  such 
acknowledgment ;  and  one  of  them  took  a  distinction  between  an  action 
for  criminal  conversation  and  an  indictment  for  this  offence.     It  is  not  easy 
to  say  on  what  principle  a  direct  and  deliberate  admission  by  the  prisoner 
of  his  marriage  should  not  be  evidence  against  him  of  the  fact  in  this  case, 
as  well  as  in  any  other.     Assertions  which  have  been  made  with  a  parti- 
cular view  during  cohabitation,  would  indeed  of  themselves  be  entitled  to 
very   little  credit;  but  a  distinct  and   solemn  admission,  made  after  the 
prisoner  has  been  charged  with  the  offence,  and  when  he  knew  its  probable 
consequences,  seems  to  be  entitled  to  a  very  difi'erent  consideration  (Z).     In 
general,  a  prisoner  would  not  be  concluded  by  any  admission,  where  it 
appeared  that  the  first  marriage  was  void  in  point  of  law  (m). 


(e)  East's  P.  C.  465.  469  ;  1  Hale,  692, 
693 ;  1  Haw.  C.  43,  s.  7  ;  Kel.  79,  80;  1 
Sid.  171  ;  3  Ins.  88. 

(/)  3  Ins.  88. 

(g)  In  Morris  v.  Miller,  4  Burr.  2059. 

(Ji)  See  the  observations  iu  Truman's 
Case,  East's  P.  C.  470. 

(i)  See  tit.  Admissions.  In  Noricood's 
Case,  East's  P.  C.  470,  confession  and  co- 
habitation, &e.  were  admitted  as  evidence 
to  prove  the  relation  of  husband  and  v»ife 
in  a  case  of  petit  treason. 


Qt)  East's  P.  C.  471. 

{I)  I  have  known  a  prisoner  to  be  con- 
victed of  bigamy  upon  proof  of  his  deli- 
berate admission  of  both  marriages,  in  the 
presence  of  his  first  wife,  before  a  magis- 
trate. 

(m)  In  a  case  before  Le  Blanc,  J.  at 
York,  the  prisoner  had  confessed  the  first 
marriage ;  but  it  appeared  that  the  mar- 
riage was  void  for  the  want  of  the  consent 
of  the  guardian  of  the  woman,  and  the 
prisoner  was  acquitted. 
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The  evidence  in  proof  of  a  marriage  in  fact  has  already  been  considered  (n). 
Where  one  of  the  parties  was  a  minor  at  tlie  time  of  a  marriage  by  license) 
proof  of  the  consent  of  the  parent,  guardian,  &c.  according  to  the  Marriage 
Act,  was  required  to  be  proved  (o). 

Where  the  indictment  stated  the  second  marriage  to  have  been  with 
E.  C.  "  widow,"  which  she  never  had  been,  nor  had  ever  so  represented 
herself,  it  was  held  to  be  a  fatal  variance  (p). 

It  is  sufficient,  as  regards  the  second  marriage,  to  prove  a  marriage  de 
facto]  an  objection  to  the  validity  applies  only  to  the  first  marriage  [q). 

Next  it  must  beprwtTtZ  that  the  first  wife  was  alive  at  the  time  of  the 
second  marriage. 

The  mere  presumption  as  to  the  continuance  of  life  has  been  held  to  he 
insufficient  without  some  positive  jsroof  of  the  fact,  although  seven  years 
have  not  expired  (r). 

The  prisoner,  in  defence,  may  show  that  the  first  marriage  was  actually 
void,  but  it  is  no  defence  to  show  that  it  was  voidable  only  (s).  Conse- 
quently, being  indicted  for  marrying  A.  whilst  B.  a  former  wife  was  living, 
he  may  show  that  he  married  C.  before  he  married  B.,  and  that  C.  was 
living  when  he  married  B.,  for  then  the  marriage  with  B.  was  void  ;  and 
in  such  case,  if  C.  was  dead  when  he  married  A.,  he  was  not  guilty  of 
bigamy  in  marrying  her(#). 

The  defendant  may  also  bring  himself  within  the  exceptions  of  the 
statute  9  Geo.  4,  c.  31,  s.  22,  which  exclude  the  case  of  a  person  marrying 
a  second  time  whose  husband  or  wife  shall  have  been  absent  and  not  known 
to  be  living  for  seven  years  (m)  ;  or  who  shall  have  been  divorced  from  the 
first  marriage,  or  whose  former  marriage  shall  have  been  declared  void 
by  the  sentence  of  any  Court  of  competent  jurisdiction  :  and  the  Act  does 
not  extend  to  a  second  marriage  contracted  out  of  England  by  any  other 
than  a  subject  of  His  Majesty. 


P  roof  of 
the  first 
marriapre. 


Proof  of 
the  second 
niarriase. 


Eviilencein 
de  fence. 


{n)  Supra,  tit.  Marriage.  If  the 
marriage  be  proved  hy  a  person  present, 
it  is  unnecessary  to  prove  registration, 
license,  or  banns;  li.  v.  Allison,  lluss.  & 
Ry  C.  C.  L.  109  J  and  the  assumption  of 
a  fictitious  name  on  second  marriage  will 
not  prevent  a  conviction,  ib. ;  and  the 
prisoner  was  concluded  by  his  written  de- 
scription of  the  name  of  the  second  wife, 
in  his  note  directing  the  publication  of  the 
banns.  /?.  v.  Edirards,  Ru#s.  &  lly.  C.  C. 
L.  283.  Where  the  prisoner  after  con- 
tracting marriage  in  England,  niMrried  a 
Catholic  in  Ireland  before  a  Catliolic 
priest  there,  to  whom  he  declared  himself 
to  be  a  Catholic,  held  that  he  could  not 
set  up  as  a  defence  his  protestation  after- 
wards ;  and  that  evidence  of  what  so  took 
place  before  the  priest,  part  of  tlie  cere- 
mony being  in  English,  and  part  in  Latin, 
after  which  the  priest  having  respectively 
asked  each  if  they  would  take  the  other 
as  man  and  wife,  and  on  their  answer  in 
the  affirmative  he  pronounced  them  mar- 
ried, was  sufficient  in  proof  of  the  second 
marriage.     Beg.  v.  Orgill,  9  C.  &  P.  80. 

{o)  Supra,  tit.  Marriage.  In  the 
case  of  The  King  v.  Bridgeicater,  cor. 
Le  Blanc,  J.  York  Assizes  1801,  such  evi- 


dence not  having  been  given,  the  prisoner, 
after  conviction,  was  discharged  on  his 
recognizance  to  apj)ear  to  receive  judg- 
ment at  the  next  assizes  ;  and  the  Judges, 
without  determining  upon  the  point, 
agreed,  it  is  said,  that  he  should  not  be 
brought  up  for  judgment.  The  j)oint  was 
afterwards  expressly  decided  in  Butler's 
Ca.se,  Old  B.  1803  ;  and  Le  Blanc,  J.  after- 
wards directed  the  acquittal  of  a  prisoner 
at  York  on  the  same  ground.  Where  the 
registry  of  the  first  marriage  stated  it  to 
have  been  by  license,  and  the  prisoner 
proved  that  he  was  an  infant  at  the  time, 
and  tliat  his  parents  had  never  been  in 
England,  it  was  held  that  the  jury  ought 
to  acquit.  R.  v.  James,  Russ.  &  Ry.  C. 
C.  L.  17.     R.  V.  Morton,  ib.  in  note. 

{2>)  R-  V.  Dceley,  4  C.  &  P.  579. 

iq)  R.  V.  Allison,  Russ.  &  Ry.  109; 
B.  V.  Pensm,  5  C.  &  P.  412. 

(/•)  R.  V.  Tivyning,  2  B.  &  A.  886. 

(a)  3  Ins.  88. 

{t)  Lady  Madison's  Case,  1  Hale,  693- 

(m)  This  provision  difiers  from  that  of 
the  (repealed)  stat.  1  J.  1,  c.  11,  under 
which  such  notice  was  immaterial.  See 
East's  P.  C.  4G6 ;  1  Hale,  693 ;  3  Ins.  88  ; 
4  Comm.  164. 
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Defence. 


Compe- 
tency. 


The  3d  section  of  the  statute  1  J.  1,  c.  11,  provided,  that  nothing  in  the 
Act  should  extend  to  any  person  or  persons  that  at  the  time  of  such  mar- 
riage were  dhwrcedhy  any  sentence  had  in  the  Ecclesiastical  Court,  or  to  any 
person  or  persons  where  the  former  marriage  had  Leen  by  sentence  in  the 
Ecclesiastical  Court  declared  to  be  void  and  of  no  effect. 

The  former  of  these  exceptions  was  held  to  extend  to  a  divorce  a  mensd 
et  thoj'o ;  for  although  in  Porter's  case  this  point  was  much  doubted  (x),  it 
was  fully  established  by  other  authorities  (y).  A  second  marriage,  pend- 
ino-  an  appeal  against  a  divorce  a  vinculo  inatrimonii,  was  also  held  to 
be  within  the  exception,  although  the  appeal  suspends  and  may  repeal  the 
sentence.  In  the  celebrated  case  of  the  Duchess  of  Kingston  (z),  it  was 
held,  that  a  sentence  in  a  jactitation  suit,  althougb  unappealed  from,  was 
not  conclusive  evidence  of  the  invalidity  of  the  former  marriage,  since  the 
decision  on  the  invalidity  of  the  marriage  was  merely  collateral ;  and  fur- 
ther, that  the  effect  of  it  might  be  avoided  by  proof  that  it  had  been 
obtained  by  fraud  and  collusion. 

It  was  also  provided  by  sect.  3  (of  the  stat.  1  J.  1,  c.  11),  that  the  Act 
should  not  extend  to  "  any  person  or  persons  for  or  by  reason  of  any  former 
marriage  had  or  made  within  the  age  of  consent." 

The  age  of  consent  on  the  part  of  the  man  is  fourteen,  and  of  the  woman 
twelve,  and  the  case  was  held  to  be  within  the  provision  \i  either  party  were 
within  the  age  of  consent,  since  the  power  of  dissent  must  be  reciprocal  («). 
If  both  were  above  those  ages  at  the  time  of  marriage,  although  under  the 
age  of  21,  the  second  marriage  was  felony  ;  so  if  they  had  agreed  to  the 
marriage  after  either  of  them  had  attained  the  age  of  consent,  by  which  the 
marriage  was  completed  (Jb). 

The  first,  that  is,  the  true  wife,  cannot  be  a  witness  against  her  husband, 
nor  vice  versa,  but  the  second  may  be  admitted  to  prove  the  second  marriage 
after  the  first  has  been  established (c). 


Proof  of 
possession, 
when  ne- 
cessary. 

Effect  of. 


POSSESSION. 

The  actual  possession  of  property  is  in  many  instances  absolutely  essen- 
tial to  a  title  to  real  or  personal  property,  and  in  all  cases,  especially^where 
it  is  of  long  continuance,  is  regarded  as  strong  evidence  of  right. 

To  constitute  a  complete  title  to  lands,  the  union  of  actual  possession  with 
the  right  of  possession,  and  right  of  property,  the  juris  et  seisince  conpmctio 
is  essential  {d).  In  the  case  of  a  feoffment  at  common  law  {e),  and  of  a 
donatio  mortis  causa  {/),  and  in  many  instances  by  the  provisions  of  par- 
ticular statutes,  such  as  the  statute  concerning  bankrupts  (ff),  and  the  Stat, 
of  Frauds  {h),  actual  delivery  and  possession  are  absolutely  essential  to 
confer  a  title  (i). 


(x)  Cro.  Car.  461. 

(ij)  Hale,  609 ;  3  Ins.  89 ;  1  Haw.  c.  43, 
s.  6j  4  Bl.  Comm.  164.  Mlddleton'sCase, 
Kel.  27  ;  East's  P.  C.  407. 

(z)  11  St.  Tr.  26-2;  and  see  Martin 
Lolly's  Case,  supra,  706. 

(«)  1  Hale,  17.  694  J  1  Haw.c.  43,  s.  6; 
East's  P.  C.  468. 

(b)  1  Hale,  694;  4  Bl.  Comm.  165; 
East's  P.  C.  468. 

(c)  Ann  Chenei/'s  Case,  East's  P.  C. 
469,  Old  B.  May  1730.  Sergeant  Foster's 
US.  R.V.Gregg,  T.  Ray.  1. 


(d)  2  Coram.  199;  Fleta,  I.  3,  c.  15, 
s.  5.  Seisin  prlniu  facie  imports  occu- 
pation.    Stott  V.  Stoit,  16  East,  343. 

(e)  2  Comm.  514. 

(/)  2  Comm.  44.  Irons  \.  Smallpiece, 
2  B.  &  A.  551. 

(g)  Supra,  tit.  Bankrupt. 

{h)  Supra,  tit.  Frauds,  Statute  of. 

(i)  As  to  the  necessity  of  an  actual  de- 
livery of  a  chattel  to  confer  a  title,  see 
Tbover;  Vendor  and  Purchaser. 
Livery  of  seisin  is  not  rendered  void  by  tlio 
fact  of  a  child  having  remained  on  tlze  pre- 
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One  man  may  have  the  actual  possession  of  lands,  ^vhilst  the  right  of  PjJ-ssion, 
possession  resides  in  another,  and  the  actual  right  of  property,  or  jus  meruvi,   ^^j_ 
in  a  third  person  (A).     But  the  mere  naked  possession  of  lands  is  prima 
facie  evidence  of  right  against  a  mere  stranger,  who  can  show  no  colour 

of  title.  ^      .  1 

Thus  the  mere  prior  occupancy  of  land,  however  recent,  gives  a  good 

title  to  the  occupier,  whereon  he  may  maintain  trespass  against  all  the  world, 

except  such  as  can  prove  an  older  and  better  title  in  themselves  (Z). 

A  possession  of  twenty  years'  duration  by  a  defendant,  is  a  bar  to   an 

ejectment,  and  of  thirty  years,  is  a   bar   to   a   possessory  action    by   the 

owner  (m).  ,  .     .     n      •  i  t7„,. 

But  the  nature  of  such  possession  is  the  proper  subject  ot  evidence,  i  oi 
the  mere  corporeal  possession  by  the  defendant  is  not  inconsistent  with  a 
legal  possession  by  the  owner;  consequently,  the  owner  may  show  that  the 
defendant  occupied  merely  by  his  permission,  as  his  agent,  or  his  tenant. 

On  the  other  hand,  it  is  competent  to  the  defendant  to  prove,  by  opposite 
evidence,  that  his  possession  was  adverse,  and  in  spite  of  the  owner, 
although  he  was  not  in  the  actual  occupation  of  the  premises ;  or  to  show 
that  the  party  actually  in  possession  took  and  retained  that  possession  lor 
him,  as  his  tenant  {n)  or  agent  (o). 

The  proof  of  a  lease,  and  of  the  receipt  of  rent  (;?),  or  even  the  proot  ot 
the  receipt  of  rent  (9)  from  one  who  is  in  actual  possession  of  land,  is  evi- 
dence of  possession  by  the  party  who  receives  it,  for  the  possession  of  the 

lessee  is  that  of  the  lessor  (r)- 

Where  a  party  is  in  actual  possession,  and  has  a  right  to  the  possession 
under  a  legal  title,  which  is  not  adverse,  but  claims  the  possession  under 
another  title  which  is  adverse,  the  possession  will  not  in  law  be  deemed 

adverse  (s).  •     /   % 

In  a  writ  of  right  it),  or  of  aiel,  mortdauncestor,  &c.  (u),  or  of  assise  (.r),   Sdsin  in 
°      ^  '  fact. 

raises,  not  being  placed  there  to  represent  a  that  the  right  of  the  trustees  has  been  re- 
party  havuig  title,  although  such  child  was  leased  and  satisfied.  Doe  v.  Martyn, 
adescendant  of  that  party.  DocY.Sojjhia  8B.  &C.  497.  ^  ,  „  . 
Taylor,  5  B.  &  A.  575.  («)  ^  an  heir  demises  for  years,  or  at 
(k)  A  disseisor  who  eaters  upon  the  will,  the  entry  of  the  lessee  gives  an  actual 
lands  of  another  by  force,  and  turns  him  seisin  to  the  lessor.  Com.  Dig.  Seism,  A. 
out  of  possession,  has  mere  possession;  2;  Assise,  B.  4.  .,.,., 
should  the  owner  acqr.iesce  for  twenty  (0)  Multoque  magis  liberi  et  servi  in 
years,  the  owner  would  lose  his  right  of  potestate  nostra  constituti  possessionem 
entrv,  and  his  remedy  by  ejectment,  al-  nostro  nomine  adprehendre  possmt.  L._], 
though  the  right  of  possession  and  of  pro-  s.  3.  5.  L.  4.  Proot' of  an  oral  authority 
perty  would  still  reside  in  him;  but  after  a  to  the  agent  is  sufficient.  Watkins  on 
lapse  of  twenty  years  the  right  of  posses-  Descents,  72. 

sion  would  vest  in  the  original  disseisor,  (^)  3  Woodes,333.     Harper  \ .  Brook, 

and  tlie  owner  would  retain  the  mere  right  gac.  Ab.  Ev.  GGO. 

of  property  ;  and  after  an  acquiescence  of  ,.    j^^^^^^    ^     Barnard,    Cowp.    595. 

sixty  years,  the  right  of  property  in  the  ^^M^^^  ^  Parkhurst,  And.  32G. 

former  owner  would  wholly  iail.  observations  on  this  sulr 

(Z)  Cattcris  v.   Coirper,  4  Taunt.  547.  ,    V)  .-^^ 

Even  in  the  case  of  aAvrit  of  right.    Jayne  ject,  vide  mpra,  3JJ. 

V.  PHce,  8  Taunt.  326.  (5)    Doe  d.   Mllner  v.  Brifjldicen,  10 

{m)  For  less  than  twenty  years  is  not  East,  583 ;  supra,  399. 

evidence  of  livery  of  seisin.     Doe  v.  Mar-  ^^^  4  Co.  9.  a.    But  the  heir  in  a  writ  of 

quis  of  Cleveland,  9  B.  &  C.  864.     As  to  ^-^^Yii  may  allege  a  seisin  in  his  ancestor. 

the  effect  of  twenty  years'  possession,  see  These   writs    are    now  abolished   by  the 

Dean  v.  Barnard,  Camp.   595  and  tit.  statute. 

Ejectment  and  Limitations.      An  ad-  ^^^^  -^.     ^^.^.^^  ^  2. 

verse  possession  of  twenty  years  against  v  ' 

trustees  for  raising  portions,  is  evidence  (-r)  Ibid. 
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Seisin  in 
fact. 


Entry. 


Eviilciice 
of  entry. 


it  is  necessary  to  prove  a  seisin  in  fact,  within  the  time  limited  by  the  sta- 
tute (y),  as  by  proof  of  an  actual  entry,  or  of  the  receipt  of  the  rents  or 
l)rofits(z),  or  of  a  recovery  and  execution  (a). 

And  in  order  to  render  the  heir  at  law  of  hereditaments  which  descend 
to  him  the  stock  of  descent,  so  as  to  make  the  estate  descendible  to  his  own 
right  heirs,  it  is  requisite  that  he  should  be  actually  seised  or  possessed ; 
for  non Jus  sed  seisina  facit  stipitem  (h).  But  if  on  the  death  of  the  ancestor 
the  possession  was  vacant,  then  the  heir  is  in  law  presumed  to  be  in  pos- 
session ;  he  has  a  seisin  in  laio,  which  is  sufficient  to  entitle  his  widow  to 
dower,  although  he  never  had  actual  possession  (c).  This,  however,  is  but 
a  presumption,  which,  where  the  heir  marries  after  the  death  of  the 
ancestor,  is  liable  to  be  rebutted  by  proof  of  actual  possession  by 
another (rf).  But  where  lands  descend  to  an  heiress,  a  seisin  in  fact  must 
be  proved,  in  order  to  entitle  the  husband,  as  tenant  by  the  curtesy ;  and  it 
is  not  sufficient  that  the  heiress  has  a  presumi)tive  seisin,  or  seisin  in  law, 
unrcbutted  by  any  other  seisin  (e),  except  in  ])articular  instances,  where, 
from  the  nature  of  the  case,  actual  seisin  was  not  attainable  (/'). 

In  order  to  constitute  actual  seisin,  proof  of  an  entry  into  part  {g\  in  the 
name  of  the  whole,  is  sufficient;  as  where  one,  having  half  entered  at  the 
window,  was  forcibly  dragged  out  {h).  But  the  entry,  if  made  on  part, 
must  be  made  in  the  name  of  the  whole  (i).  And  it  is  necessary  that  all 
persons  having  a  lawful  estate  and  possession  in  the  thing  whereof  livery 
is  made,  should  be  removed  {h).  And  proof  of  mere  entry  is  insufficient, 
unless  it  appear  that  it  was  done  witli  intent  to  take  possession,  as  mani- 
fested by  an  express  declaration  made  at  the  time(Z),  or  by  some  unequi- 
vocal overt  act  (?«). 


(.(/)  32  H.  8,  c.  2.  A  seisin  in  law  is 
sutlicieiit  for  an  avowry  upon  a  distress. 
4  Co.  10.  a.    Com.  Dig.  Scimn,  B. 

{z)  Com.  Dig.  Seuin,  A.  2. 

(a)  Com.  Dig.  Seisin,  A.  2. 

(6)  2  Bl.  Com.  c.  20;  Fleta,  1.  G,  c.  2. 
Watkins  on  Descents,  58,  and  the  autliori- 
tics  there  cited.  If,  thereiore,  tlie  heir  die 
liefore  entry  or  other  actual  seisin,  or  pos- 
session obtained,  the  brother  of  the  half 
blood  will  succeed  to  the  inheritance,  in 
exclusion  of  the  sister  of  the  whole  blood. 
But  now  see  the  late  statute,  and  tit. 
Pedigree. 

(c)  Co.  Litt.  31.  a.  266.  b.;  F.  N.  B. 
149.  Wat'Kins  on  Descents,  38.  49.  So 
to  render  the  lauds  assets,  though  they 
were  in  the  actual  possession  of  a  tenant 
from  year  to  year.  Bushhy  v.  Dixon, 
3  B.  &  C.  298. 

(rf)  Co.  Litt.  277.  a.;  Perk.  s.  .367; 
Watkins  on  Descents,  51.  But  where  the 
heir  is  married  at  the  time  of  the  death, 
the  widow  is  dowable,  notwithstanding  an 
abatement,  upon  the  notion  of  law,  that 
some  interval,  however  short,  must  inter- 
vene between  the  death  of  the  ancestor 
and  the  entry  of  the  abator,  during  which 
the  possession  was  vacant,  and  the  heir 
had  a  seisin  in  law.  Co.  Litt.  185.  b. 
298.  a. ;  Plowd.  258;  1  Co.  76.  b.  174.  b. ; 
Watkins  on  Descents,  50. 


(e)  Co.  Litt.  29.  a.  &  n.  (3)  40.  a.j 
2  Comm.  127,  c.  8;  1  Co.  97.  b. 

(/)  Co.  Litt.  39.  a. ;  Com.  Dig.  Seisin, 
A.  1 ;  Co.  Litt.  29.  a.  As  in  the  case  of 
a  rent,  advowson,  &c.  where  the  wife  dies 
before  tlie  rent  becomes  payable  or  the 
advowson  void.  Ibid,  and  Perk.  s.  468; 
F.N.  B.  149. 

(g)  So  according  to  the  civil  law, 
"  (consequitnr)  sufficere  qualemcunque 
adprehensionem  vel  ingressura  in  rem  im- 
mobilem  adeoque  nee  opus  esse  ut  quis 
omnes  glebas,  circumambulet."  L.  3.  1. 
L.  48.  L.  2. 

(h)  Et  pur  ceo  q'il  ne  purra  entrer  per 
le  huis,  il  entra  per  le  fenestra ;  et  quant 
Tun  moitie  de  son  corps  fuit  deins  la  mea- 
son,  et  I'autre  dehors,  11  fut  treit  hors,  per 
q'il  port  assise  et  fuit  agarde  que  le  plain- 
tif  recovera,  8  ass.  pi.  25.  f.  17.  b.  Bro. 
Seisin,  20.  23.    Entre  Cong.  57  &  61. 

(i)  1  WiU.  Saund.  319 ;  6  Mod.  44. 

(k)  Shepherd's  Touchst.  213.  Doe  v. 
Taylor,  5  B.  &  Ad.  575.  But  good,  al- 
though a  child  be  there,  the  descendant  of 
a  party  having  title,  unless  placed  there  to 
represent  that  party. 

(0  Co.  Litt.  245,  b.  Clei-k  v.  BoweJl, 
1  Mod.  10.  Ford  v.  Lord  Grey,  6  Mod. 
44.    Plowd.  Comm.  92,  93. 

(m)  Watkins  on  Descents,  47.  (d) ;  Ro- 
binson's Law  of  Inheritance,  c.  4,  p.  33, 
note  (t). 
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It  is  not  sufficient  that  the  disseisee  entered  upon  the  invitation  of  the  Evidence 
disseisor  to  dine  with  him,  or  see  his  cellar,  or  such  other  purpose  ulione  °  ^"  ^^' 
from  (n)  the  assertion  of  right. 

It  seems  that  any  act  of  dominion  exercised  by  tlic  heir  over  the  inhe- 
ritance, as  by  repairing  houses,  fences,  &c.  orby  receiving  rent,  will  amount 
to  an  actual  entry  (o). 

So  proof  of  an  entry  by  an  agent  is  sufficient,  whether  he  be  specially    By  an 
appointed  for  the  pur])ose,  or  be  so  considered  in  point  of  law;  as  of  tlu;   ^Sent. 
entry  or  possession  of  tlie  guardian  or  lord  of  the  infant  heir  (p),  or  of  any 
otiier  person,  on  the  infant's  estate  (q),  or  of  the  ancestor's  lessee  for  years, 
tenant  by  elegit,  statute  merchant,  or  statute  staple,  or  of  the  lessee  of  the 
owner  (r). 

The  entry  of  a  coparcener,  joint-tenant,  or  tenant  in  common,  is  the  entry 
of  all  the  rest,  where  it  is  for  their  advantage  (s). 

The  possession  of  the  lessee  for  years  of  the  ancestor  is  the  actual  pos- 
session of  the  heir,  so  as  to  constitute  a  possessio  fratris{t).  But  wliere  the 
lands  are  let  on  a  freehold  lease  there  is  no  actual  seisin,  unless  the  heir 
acquire  an  actual  seisin  after  the  expiration  of  the  lease  (i<). 

In  many  instances  the  owner  has  an  election  wliether  he  will  consider  the 
party  in  possession  a  disseisor,  or  by  his  own  permission  ;  as  where  a  tenant  at 
will,  or  by  sufierance,  makes  a  lease  {x)  or  a  lessee  attorns,  or  merely  pays 
rent  to  a  stranger  without  coercion  {y).  So  if  a  man  enter,  claiming  as 
guardian  where  he  has  no  right  to  be  so  {z). 

In  order  to  constitute  a  seisin  of  incorporeal  hereditaments  in  the  heir,   incorporeal 
so  as  to  make  him  the  stock  of  descent,  it  is  essential  that  he  should  actually  hcreditu- 
receive  the  rents,  or  present  to  the  advowson,  unless  it  be  appurtenant  to  a 
manor  of  which  he  has  had  actual  seisin  («). 

Where  seisin  of  an  inheritance  has  once  been  shown,  a  continuance  will 
be  presumed  till  the  contrary  be  proved  {b). 

Proof  of  title  to  real  projterty  shows  a  seisin  in  law,  and  is  prima  facie 
evidence  of  possession  in  fact(c).     The  proof  of  title  to  personal  property  is 

(«)  Watkins  on  Descents,  47.  (d) ;  Ro-  (/•)  B.  N.  P.  104;  1  Com.  Dig.  Assise, 

binson's  Law  of  Inheritance,  c.  4,  p.  33,  B.  4;  1  Wils.  176. 

note  (0-  (0  C'il-  Ten.  -29  ;  Co.  Litt.  242.  373.  b. ; 

(o)  Watkins  on  Descents,  76.     Robin-  Hob.  120;  and  will  constitute  a  ^mwt'^sto 

son's    Law  of   Inheritance,  33,  note  (i),  fratrbi  in  one  who  did  not  enter,  to  tlie 

c.  4.  exclusion  of  tlie  half  blood.     Hob.  128; 

{}))  1  Com.  Dig.  Assise,  B.  4.     Dyer,  Dyer,  128,  pi.  o8;  Moore,  8(58. 

291.     Newman  v.  Neicmnn,  3  Wils.  516 ;  (J,)  Co.  Litt.  15.  a. ;  ib.  243.  a. ;  and  the 

Watkins  on  Descents,  64  (f ),  and  the  cases  rule  is  the  same  as  to  copyholds  of  inhe- 

there  cited;  and  Doe  d.  Hirst  v.  Hirst,  ritance,  4  Rep.  21;  Moore,  \2'j,  pi.  272. 

York  Spring  Ass.  1820,  cor.  Bayley,  J.  And  see  Bushby  v.  Dixon,  3  B.  &  C.  208; 

((;)  An  infant  may  consider  any  entry  supra. 

made  by  another  on  the  estate,  as  made  for  (,/)  Doe  v.  Keene,  7  T.  R.  390. 

hisuse.    F.  N.B.118.b.;  Co.  Litt.  IBO.a.;  (a)  1  Roll.  661.  L23;  Cro.  Car.  302: 

Morgan  v.  Mortjan,  1  Atk.  489.    Dormer  Com.  Dig.  Seisin,  F.  3. 

V.  Fortescue,  3  Atk.  140,  per  Ld.  Kenyon.  (y)  i  Roll.  661.  1.  45;  Com.  Dig.  Sei- 

Doe  V.  Keene,  7  T.  R.  390.     Ex  parte  sin,  F.  3. 

Grace,  1  B.  &  P.  376 ;  and  such  entry  will  (~)  i  Roll.  661.  1.  20 ;  Com.  Dig.  Sei- 

constitute  a  possessio  fratris.     Where  a  sin,  F.  3 ;  and  see  other  instances  there 

posthumous  son  was  born  in  one  of  four  collected. 

houses  belonging   to  his  father,  and  his  ,^^^  Co.  Litt.  15.  b.;  F.  N.  B.  30 ;  Watk. 

mother  received  rents  for  the  three  others,  -^^^  ^^  Desc.  77. 

and  the  son  died  when  five  weeks  old,  it  '                       r      „,.     c- .   ti 

was  held  to  be  a  possessio  fratris,  which  (*)  ^^e    Coekvmn   v    Fa,,e,      Sn    T. 

excludedthesisterof  the  half  blood.  Good-  J«"es,  182;  Plowd.  19J.  a.  431. a. 

title  d.  Newman  v.  Newman,  3  Wils.  516.  (c)  Supra,  40o. 
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POSSESSION. — POST-MARK. 


Possession, 
effect  of,  as 
presump- 
tive evi- 
dence. 


evidence  of  possession  ;  for  the  law  annexes  the  possession  to  the  right  to 
personal  property  (d). 

The  effect  of  possession,  as  affording  presumptive  evidence  of  right,  is 
very  powerful.  As  against  a  mere  stranger,  the  simple  occupation  of  pro- 
perty, whether  real  or  personal,  however  recent,  is  evidence  of  a  right,  and 
will  enable  the  possessor  to  maintain  trespass  or  trover  (e)  ;  and  even  where 
the  right  is  otherwise  doubtful,  ought  to  turn  the  scale  (_/),  according  to  the 
maxims  of  the  Roman  law,  in  pari  causa  possessor  potior  haberi  debet  {g), 
and^/'o  rei  possessore  in  dubio  est  pronuntiandum  (k). 

The  long-continued  and  peaceable  possession  of  an  easement,  or  interest 
in  the  lands  of  another,  affords,  as  has  been  seen,  presumptive  evidence  of 
right,  which  must  prevail,  unless  such  enjoyment  can  be  rebutted  and 
explained ;  and  finally,  such  an  enjoyment  of  lands,  where  it  has  been  long 
continued,  will  at  last,  by  the  positive  authority  of  law,  rii)en  into  an  abso- 
lute and  indefeasible  right,  which  will  prevail  against  the  original  proprietor 
himself.  He,  according  to  the  notion  of  the  civil  law  at  least,  may  justly 
be  regarded  as  having  abandoned  that  property,  and  thrown  it  again,  as  it 
were,  into  its  original  and  natural  state  (i),  so  that  a  title  to  it  may  again  be 
acquired  by  occupancy  (k). 

Where  possession  has  accompanied  a  deed  of  feoffment,  livery,  in  fact,  is 
to  be  presumed.  But  it  is  otherwise  where  possession  has  not  accompanied 
the  deed  (Z).  But  this  is  a  mere  presumption  in  fact,  of  which  the  jury  are 
to  judge  ;  and  the  Court  cannot  infer  a  lawful  conveyance  by  feoffment 
unless  the  jury  find  the  livery  (?«). 

Proof  of  possession,  and  of  the  receipt  of  rent  for  twenty  years,  is  evidence 
of  an  estate  in  fee  to  go  to  a  jury,  although  the  title,  as  far  as  it  could  be 
developed,  appeared  to  be  a  long  term  for  years ;  for  it  might  have  been  a 
term  to  attend  the  inheritance  («). 


POST-MARK.     See  tit.  Libel. 

The  post-mark  on  a  letter  may  be  proved,  where  the  fact  is  material,  l)y 
any  person  who  knows  it  to  be  genuine  ;  it  is  not  necessary  to  call  the  post- 
master, or  clerk  from  the  post-office  (a). 


(d)  Infra,  tit.  Trover. 

{e)  As  where  lie  finds  a  jewel ;  Armory 
V.  Delamirie,  Str.  505.    See  tit.  Trover. 

(/)  See  Brcmr'idge  v.  Osboni,  1  Star- 
kie's  C.  374.  Where  the  question  was, 
whether  a  piece  of  cloth  had  been  returned 
by  the  defendant  to  the  plaintiff,  the  pos- 
session of  a  note  by  the  defendant,  in 
which  the  plaintiff  requested  him  to  return 
the  cloth  by  the  bearer,  was  considered  to 
affoi'd  prhnd  facie  evidence  that  the  cloth 
had  been  returned.  Shepherd  v.  Currie, 
1  Starkie's  C.  454.  An  agent's  authority 
to  receive  payment  is  usually  evidenced  by 
his  possession  of  the  securities,  supra,  43. 
The  possession  of  a  negotiable  instrument 
is  primd.  facie  evidence  of  ownership. 
King  V.  Milsom,  2  Camp.  5. 

(g)  L.  2.  s.  9.     Ff.  uti  poss. 

(//)  L.  125 ;  L.  128 ;  Ff.  de  r.  i.  Cogi 
possessorem  ab  eo  qui  expetit  titulum  sute 
possessionis  dicere  incivile  est.     L.  11. 

(i)  Id  quod  nuUius  est,  nitione  naturali, 


occupanti  conceditur.  Ff.  4.  b.  s.  3 ;  sec 
2  Com.  258. 

{k)  Quura  enim  qure  nuUius  sunt  ce- 
dant  occujjanti,  et  res  pro  derelictis  habitat 
pro  rebus  nullius  habeantur,  nihil  sane 
aequius  est,  quam  id  quod  quis  bona  fide 
et  justo  titulo  tempore  longo  possedit,  et 
ab  altero  non  est  vindicatum,  possidenti 
adquiri.  Heineccius,  El.  J.  C.  pars  6, 
s.  208 ;  Gro.  de  Jure  Belli  atque  Pacis, 
p.  II.  4. 

(0  Roll.  Rep.  192.  227 ;  Tri.  per  Pais, 
209 ;  Cro.  J.  463 ;  Bl.  Comm,  6,  7  ;  Bac. 
Abr.  Ev.  G48. 

(m)  Roll.  Rep.  132;  Tri.  per  Pais, 
339. 

(n)  Denn  v.  Barnard,  Cowp.  595. 

(o)  Abht/  V.  Lill,  2  Bing.  599.  And 
see  Archangelo  v.  Thompsmi,  2  Camp. 
620.  Kemp  V.  Lowen,  1  Camp.  178;  5 
Bing.  299.  Hitchen  v.  Best,  1  B.  &  B. 
299.  Where  the  postmaster  was  offered 
in  a  criminal  case  as    evidence  to  show 
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POWER  {'p). 

It  is  a  general  principle  of  law,  that  whenever  a  power  is  given  to  par-   General 
ticular  persons  to  do  a  written  act  in  a  particular  manner,  or  under  certain   P™ciple. 
particular  circumstances,  whether  it  be  to  parish  olficers  or  magistrates,  as 
to  grant  certificates,  under  which,  if  duly  executed,  other  persons,  especially 
public  officers,  are  bound  to  act,  or  to  grant  warrants,  or  make  orders,  that   Proof  of 
their  authority  must   ajjpear  on  the   instrument  itself.     It  must  thereby   execution. 
appear  that  they  are  the  ijersons  authorized,  and  that  the  certificate,  war- 
rant,  or  order,  was  made   in  the  manner   and   under  the   circumstances 
required.     Otherwise  the  certificate,  warrant,  or  order,  is  not  obligatory, 
but  \oi(\{q). 

Hence,  where  the  question  was,  whether  a  certificate  signed  by  two 
churchwardens  and  one  overseer,  but  bearing  only  two  seals,  was  a  legal 
and  valid  certificate  under  the  stat.  8  &9  W.  3,  c.  30  (r),  the  Court  held  that 
the  certificate  had  not  been  properly  executed  (s).  Lord  Ellenborough,  in 
giving  judgment,  observed,  "  in  considering  how  far  the  cases  of  deeds  are 
applicable  to  the  present,  it  is  to  be  recollected,  that,  in  those  cases,  the 
parties  alone,  under  whose  authority  the  deeds  were  executed,  are  bound 
by  them ;  but  the  present  is  the  case  of  the  execution  of  a  power,  which 
binds  and  operates  upon  other  persons  at  their  peril,  and  subjects  them  to 
indictments  as  for  crimes,  in  case  of  their  disobedience  to  the  power,  if  it  be 
duly  executed." 


tliat  the  prisoner  had  put  the  letter  into 
the  post-ottice  at  a  particular  place.  Lord 
EUenborough  rejected  tlie  evidence.  H. 
v.  Watson,  1  Camp.  21o.  See  above, 
G22. 

{p)  It  is  a  general  rule  that  an  ap- 
pointee under  a  power,  takes  under  the 
instrument  creating  the  power,  and  not 
under  that  by  wliich  it  is  executed.  R.  v. 
Lord  of  Manor  of  (Juiidle,  1  Ad.  &  Ell. 
283.  Power  of  appointment  when  satis- 
fied by  a  devise.  Uavies  v.  Williams, 
1  Ad.  &  Ell.  588.  A  power  of  appoint- 
ment in  A.  on  surrender  of  copyhold  to 
such  uses  as  A.  shall  appoint,  and  until 
such  to  use  of  .fl.  in  fee  is  well  executed 
by  A.,  although  never  admitted.  Tlie 
copyholder  continues  tenant  until  some 
one  is  admitted  under  his  surrender.  H. 
v.  Lord  of  Manor  of  Oiindle,  1  Ad.  &  Ell. 
283.  And  see  R.  v.  Lord  of  Manor  of 
Hendon,  2  T.  R.  484.  An  athrmative 
power  expressed  does  not  narrow  an  inci- 
dent power.  Com.  Dig.  Franchise,  F.  20. 
Lands  are  appointed  under  a  power  to  A. 
to  the  use  of  B.,  the  legal  estate  vests  in 
A.  Doe  V.  Heddon,  4  M.  &  Ry.  118. 
Appointments  illusory  or  nominal  are  ren- 
dered valid  by  1  \V.  4,  c.  46.  "Where  a 
deed  of  appointment  appears  formally  exe- 
cuted, revoking  a  former  one,  which  is  not 
found  and  declared  by  the  existmg  one 
null  and  inoperative,  the  Court  will  not 
allow  the  existing  deed  to  be  affected  by 
mere  conjecture  as  to  its  not  pursuing 
duly  the  power  of  revocation  i-eserved  in 
the  former.     Houijham  v.  Sandys,  2  Sim. 


137.  Wlien  a  lease  is  made  under  a  power 
to  let  at  the  ancient  and  accustomed  rent, 
all  the  circumstances  connected  with  that 
rent  are  admissible  in  evidence.  The  dif- 
ferent leases  may  be  referred  to,  in  order 
to  see  what  is  the  usual  and  accustomed 
rent.  Doe  v.  Wilson,  5  B.  &  A.  363. 
And  see  Smith  v.  Doe,  2  B.  &  B.  504. 
And  a  lease  under  such  a  power  is  not 
void,  though  it  reserve  a  forehand  rent, 
if  such  be  the  usual  and  accustomed  rent, 
lb.  Secus,  if  the  power  require  the  "  best 
and  most  approved  yearly  rent  to  be  re- 
served."    Uoc  v.  Gifford,ih.  371. 

{q)  Per  Ld.  Ellenborough,  R.  v.  .4ms- 
trey,  K.  B.  East,  T.  1817. 

(^r)  AYhich  requires  certificates  to  be 
under  the  hands  and  seals  of  the  church- 
wardens and  overseers,  or  the  major  part 
of  them,  or  under  the  hands  and  seals  of 
the  overseers,  where  there  are  no  church- 
wardens. 

{s)  R.  V.  Aicstrey,  K.  B.  East.  Term, 
1817;  Phillips  on  Ev.  469.  The  certifi- 
cate was  duly  attested,  and  allowed  by  two 
magistrates,  and  purported  to  be  the  cer- 
tificate ot  A.R.  and  C.  U.  churchwardens, 
and  of  E.  F.  overseer.  One  seal  was  oppo- 
site the  first  two  names,  and  the  other  seal 
opposite  to  the  last;  no  trace  of  any  other 
seal  ajjpeared  on  the  instrument,  which 
was  tliiity  years  old.  It  must  appear  on 
the  face  of  an  order  made  by  a  justice  that 
he  had  jurisdiction  to  make  it,  or  it  will  be 
void.  R.  V.  Hulcot,  6  T.  R.  587.  But 
such  an  order  may  be  bad  in  part,  and  good 
for  the  residue.     R.  v.  Fox,  6  T.  R.  148. 
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Proof  of  Where  a  special  authority  is  given  to  magistrates  and  others  by  statute, 

execution,     their  acts  are  null  and  void  unless  they  proceed  in  the  manner  and  under 

the  restrictions  which  the  statute  imposes.    And  therefore  where  a  notice  is 

required  previous  to  the  allowance  of  indentures  by  a  magistrate,  if  he  allow 

the  indentures  without  such  notice,  the  allowance  is  void  (t). 

With  regard  to  the  execution  of  powers  created  by  private  authority  (u),  it 
is  a  settled  rule  of  law,  that  all  the  circumstances  required  by  tlie  creators  of 
the  power,  however  unessential  and  otherwise  unimportant  they  may  be, 
must  be  observed,  and  cannot  but  be  satisfied  by  a  strict  and  literal  per- 
formance (x). 

Thus,  in  the  case  of  Thaire  v.  Thaire  iy),  where  there  was  a  submission 
to  arbitration,  "  so  that  the  award  be  delivered  under  their  hands  and  seals," 
it  was  made  a  question,  whether  an  award  sealed,  but  not  signed,  was  a 
good  award  ;  the  point  reserved  being,  whether  the  sealing,  which  was 
virtually  a  signing,  was  sufficient ;  or,  whether  the  words  of  the  submission 
should  be  intended,  as  in  common  parlance,  an  actual  writing  of  their 
hands.  The  Judges  of  the  Common  Pleas  were  at  first  divided  upon  that 
point.  It  was  finally  determined,  however,  by  the  whole  Court,  that  a 
virtual  signing  would  not  do,  but  that  there  ought  to  be  an  actual  signing 
under  their  hands. 

It  has  been  solemnly  decided,  in  several  cases,  that  a  power,  to  be  exe- 
cuted by  signing  and  sealing,  to  be  attested  by  witnesses,  is  not  well 
executed  unless  the  attestation  shall  express  that  the  signing,  as  well  as  the 
sealing,  were  witnessed.  Thus,  in  the  case  oi  Doe  d.  Mansfield \ .  Peach{z), 
where  the  power  was  to  be  executed  "  by  any  deed  or  writing  under  the 
hands  and  seals  of  the  parties,  to  be  by  them  duly  executed  in  the  presence 
of,  and  attested  by,  two  or  more  witnesses,"  and  the  attestation  was  only  of 
the  sealing  and  delivery,  the  Court  of  King's  Bench  held  that  the  attestation 
was  insufficient.  The  same  point  was  decided  by  a  majority  of  the  Judges 
of  the  Common  Pleas,  in  the  case  of  Wright  v.  Wakeford{a). 

Upon  the  same  principle  it  was  held,  that  a  power,  to  be  executed  bj-  any 
apjjointment,  in  the  nature  of  a  will,  to  be  signed  and  published  in  the 
presence  of,  and  attested  by,  two  or  more  credible  witnesses,  was  not  well 
executed  b\'^  an  attestation  which  noticed  the  signing  only,  and  not  the 
publication  (&). 

And  such  a  defect  in  an  attestation  cannot  be  remedied  by  a  new  attesta- 

(<)  H.v.  Neioarh-Jipon-Trent,  3  B.  &  sentiente.     In  consequence  of  the  decisions 

C.  59.     Altlioiigh  the  Act  also  provided  in  these  two  cases,  the  stat.  5-i  G.  3,  c.  168, 

that  no  settlement  should  be  gained  unless  enacted,  "  that  every  deed  or  other  instrii- 

the  indentui'es  should  be  allowed.  ment,  already  made  with  the  intention  to 

(?<)  In  what  case  a  power  delegated  to  exercise  any  power, &;c.  shall,  if  dulj' signed 

three   conjnnetira  &  divisim  may  be  exe-  and  executed,  and  in  other  respects  duly 

euted  by  two,  see  Co.  Litt.  52.  b.  note  (2)  attested,  be  from  the  date  thereof,  and  so 

and  (3),  by  Butler  and  Ilargrave.    In  what  as  to  establish  derivative  titles,  if  any,  of 

cases    a   majority  of  churchwardens  and  the  same  validity  and  eifect,  and  provable 

overseers   have  power  to  lead  the  parish.  in  like  manner,  as  if  a  memorandum   of 

R.  v.  Bccston,  3  T.  R.  .302;  2  Nolan,  1 00,  attestation  of  signature,   or   being  under 

n.  Burn's  J.,  tit.  Churchwardens.  hand,  had  been  subscribed  by  the  witness, 

{x)   Per   Ld.    EUenborough,  in   R.  v.  and  the  attestation   expressing  the  fact  of 

Austrey,  K.  B     East.  Term,  1817.     See  sealing  and  delivering,  without  expressing 

Sugden  on  Powers.  the  fact  of  signing,  or  any  other  form  of 

(;</)  Palm.  109,  cited  by  Ld.  EUenborough,  attestation,  shall  not  exclude  the  proof,  or 

in  R.  V.  Austrey.  the  presumption,  of  signature."     This  Act 

(r)  2  AI.  &  S.  576.  is  merely  retrospective. 

(rt)  4  Taunt.  214— Mansfield,  C.  J.  dis-  (6)  Moodie  v.  Reid,  7  Taunt.  355. 
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tlon  indorsed  upon  the  instrument  after  the  death  of  one  of  the  parties.    Proof  of 
For  such  an  attestation  cannot  give  to  the  act  of  the  parties  an  operation 
after  their  death  which  it  never  had  during  their  lives  (c). 

Ind  where  the  attestation  in  such  a  case  is  defective,  the  defect  cannot 
belupplied  by  evidence  that  the  witnesses  did  in  fact  attest  the  signing,  as 

"t::rtl.r3;  tem.  creating  the  power  do  not  require  an  attesta- 
tionofthe  signing  and  sealing  by  the  witnesses,  but  merely  that  the  instru- 
ment shall  be  si  Jied,  sealed,  &c.  in  their  presence,  it  seems  that  proof,  m 
fact  that  they  did  witness  the  requisite  particulars,  signing  as  well  as 
seaHng,  is  sufficient,  although  the  attestation  applies  to  the  sealing  and 
delivery  only  (e). 

PRESCRIPTION,  GRANT,  &c. 

As  the  ownership  of  property  is  a  mere  arbitrary  and  artificial  -lation   it  Nature  of 

follows,  that  the  evidence  to  prove  that  relation  must  also  be  of  an  artificial  v.du>cc 

character,  and  that  it  does  not  admit  of  proof  through  the  natural  medium  ^.^^^ 

of  the  senses.  .  „  +i,„oa 

The  most  direct  indications  of  property  consist  in  the  evidence  of  those 

forms  and  ceremonies  of  investiture  and  written  instruments  which  the  law 

has  appointed  for  the  transferring  the  right  of  property,  and  authenticating 

and  commemorating  such  transfers. 

For  such  purposes,  the  ancient  mode  of  alienation,  by  open  and  formal 

livery,  before  witnesses,  and  the  more  modern  conveyance  by  deeds,  solemnly 
authenticated,  were  devised  and  appointed.     These  are  the  most  direct 

proofs  which  the  nature  of  the  case  admits  of.     But  these  alone  are  made- 
quate  to  the  purposes  of  proof  and  the   security  of  property.     The  living 
witnesses  of  such  transfers  perish  in  the  ordinary  course  of  nature  ;  and  tlie 
most  durable  memorials  which  human  ingenuity  can  devise  are  bable  to 
decay,  and  to  casual  loss  and  destruction,  as  well  as  wilful  spoliation.     In 
order,  therefore,  to  supply  the  place  of  these,  the  most  direct  and  authentic 
testimonies,  recourse  must  be  had,  as  in  other  cases,  to  indirect  and  cir- 
cumstantiai  evidence,  for  the  purpose  of  proof.     Of  those  circumstances   Ground, 
which  aftbrd  presumptive  evidence  of  property,  whether  real  or  personal,    ^^^^^^^^ 
continued  possession  is,  beyond  all  comparison,  the  strongest  in  is  nature   ^^^1,. 
and  operation.     In  the  infancy  of  society,  mere  occupation  would  usually 
confer  an  actual  title,  and  in  some  instances,  even  to  this  day,  such  a  title 
prevails  (/) ;  and,  by  a  slight  extension  of  the  principle,  an  owner  who  has 
fong  acquiesced  in  the  adverse  enjoyment  of  property  by  anotlior   may  be 
considered  to  have  abandoned  it,  and  the  occupant  to  be  entitled  to  it  by 
reason  of  his  occupancy. 

''(/)  ThS,ther'e\e  deed,  .hich  created  professed  to  ^e,  in  the  presence  of  tl^c^  wi- 
the power  directed  merely  that  it  should  nesses  who  attested  the  sea  «     ana  oe 
be  executed  by  any  writing,  to  be  signed  \^ery.    fQiieen  v.  Fraquhar,  U 
and  sealed  in  the  presence  of  two  witnesses,  ^67  ;  17  Ves.  4o&.  PossfiS- 
without  directinl^  that  they  should  attest           (/)  2  Bl.  Comm. ;  sup,  a,  tu.  posses 
such  execution ;  and  the  deed,  in  pursuance  siON. 

3  M  4 
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Grounds  So  forcible  is  the  presumption  derived  from  long-continued  possession, 

ino-^'^rtl"^'  and  so  conducive  is  it  to  the  peace  and  quiet  of  society  to  protect  such  a 
from  en-  possession,  that  in  many  instances  it  is  absolutely  conclusive  of  the  right  to 
joyment.  the  subject-matter,  by  virtue  of  positive  arbitrary  rules  and  statutory  enact- 
ments ;  and  in  numerous  other  cases  possession  affords  presumptive  evidence 
of  title  (^).  Rules  of  this  nature,  whether  conclusive,  or  of  inferior  force,  are 
founded,  1st.  On  the  principle  of  law,  which  will  not  presume  any  man's  act 
to  be  illegal,  and  will  therefore  attribute  such  continued  use  and  enjoyment  to 
a  legal,  rather  than  an  illegal  origin,  and  will  ascribe  long-continued  posses- 
sion, wliich  cannot  otherwise  be  accounted  for,  to  a  legal  title.  2dly.  Upon 
a  reasonable  and  very  forcible  presumption,  that  the  acquiescence  in  such 
enjoyment  for  a  long  period,  by  those  whose  interest  it  was  to  interrupt  it, 
arose  from  the  knowledge  and  consciousness,  on  their  part,  that  the  enjoy- 
ment was  rightful,  and  could  not  be  disturbed.  And  also  on  a  consideration 
of  the  hardship  which  would  accrue  to  parties,  if,  after  long  possession,  and 
when  time  had  robbed  them  of  the  means  of  proof,  their  titles  were  to  be 
subjected  to  rigorous  examination.  Were  this  to  be  permitted,  length  of 
possession,  instead  of  strengthening,  would  weaken  every  man's  title  to 
his  estate.  3dly.  Upon  a  principle  of  public  policy  and  convenience,  which 
oi)erates  to  the  preservation  of  the  public  peace,  and  the  quieting  of  men's 
possessions  (A),  and  can  work  no  prejudice,  except  to  those  who  are  guilty 
of  negligence  in  the  conduct  of  their  affairs  (i). 


(g)  The  maxim  of  law  is  "  ex  diuturni- 
tate  temporis  omnia  prsesurauntur  solem- 
nitcr  esse  acta."  Co.  Litt.  6.  Hence,  if 
in  tlie  case  of  a  feoffment  the  witnesses  be 
dead,  quiet  possession  for  a  lengtli  of  time 
Avill  make  a  strong  or  violent  presumption, 
which  stands  for  proof.  Ibid.  Mod.  117; 
Lev.  25;  Palm.  427.  In  Eldridije  v. 
Knott,  Cowp.  215,  Lord  Mansfield  ob- 
serves, that  "  there  are  many  cases  not 
within  the  Statute  of  Limitations,  where, 
from  a  principle  of  quieting  possession,  the 
Court  has  thought  a  jury  should  presume 
anything  to  support  a  length  of  possession." 
Lord  Coke  says,"  that  an  Act  of  Parliament 
may  be  presumed,  even  in  the  case  of  the 
Crown,  which  is  not  bound  by  the  statutes 
of  limitation."  A  grant  may  be  presumed 
from  great  length  of  possession;  it  was 
so  done  in  The  Maijor  of  Hull  v.  Hor- 
'ner,  Cowp.  102.  Not  that  in  such  cases 
the  Court  really  thinks  that  a  grant  has 
been  made,  because  it  is  not  probable  that 
a  grant  should  have  existed  without  its 
being  upon  record,  but  they  presume  the 
fact  for  the  purpose  aud  from  a  principle 
of  quieting  possession."  Presumptions  do 
not  always  proceed  on  a  belief  that  the 
fact  has  taken  place :  grants  are  frequently- 
presumed  for  the  purpose  and  on  the  prin- 
ciple of  quieting  the  possession.  Hilary  v. 
WalTier,  12  Ves.  252 ;  and  see  Lord  Hard- 
wicke's  observations  in  Lyddall \.Weston, 
2  Atk.  19.  Title  was  made  from  the  Black 
Prince,  which  could  have  been  out  of  him 
but  by  Act  of  Parliament;  and  because 
possession  had  gone  accordingly,  the  Court 
presumed  an  Act.  Skinn.  78.  But  al- 
though a  record  may  be  presumed  from 


long-continued  enjoyment,  so  as  to  defeat 
an  ancient  documentary  title,  yet  such  a 
title  must  (it  seems)  prevail  in  a  case  of 
merely  conflicting  evidence.  Per  Abbott, 
L.  C.  J.  in  Cuthbert  v.  Cooper,  Sitt.  after 
Trin.  T.  1825. 

(//)  See  Lord  Mansfield's  observations 
in  Eldrid(je W.Knott,  Cowp.  'i.li),^- supra, 
note  ( (/).  The  presuming  a  deed  from  long 
usage  is  a  modem  invention  of  the  Judges, 
for  the  furtherance  of  justice  and  the  sake 
of  peace,  where  there  lias  been  a  long  exer- 
cise of  an  adverse  right.  For  instance,  it 
cannot  be  supposed  that  a  man  would 
suffer  his  neighbour  to  obstruct  the  light 
of  liis  windows  and  render  his  house  un- 
comfortable, or  to  use  a  way  over  his 
meadow  with  carts  and  carriages,  for 
twenty  years,  unless  some  agreement  had 
been  made  between  the  parties  to  that 
effect,  of  which  usage  is  the  evidence. 
P.  C.  Kmght  v.  Halsey,  2  B.  &  P.  206. 
And  thought  it  be  a  general  rule  that  no 
length  of  time  will  sanction  a  public  nui- 
sance {Weld  V.  Hornby,  7  East,  195),  yet 
presumptions  may  be  made  even  as  to  the 
extinguishment  of  a  public  right,  in  favour 
of  long  enjoyment  ))y  the  public  of  some 
other  right.  Where  a  public  road  had 
existed  for  a  great  length  of  time  across 
a  channel  once  navigable,  it  was  held  that 
in  support  of  the  case  it  might  be  pre- 
sumed that  the  public  right  had  been  ex- 
tinguished either  by  an  Act  of  Parliament 
and  writ  of  «fZ  qtiod  damnum,  by  the  act  of 
the  commissioners,  or  by  natural  causes. 
R.  V.  Montague,  4  B.  &  C.  598. 

(/■)  According  to  the  Roman  law,  V.a. 
(usucapio  vcl  longi    temj)oris    pra^scriptio 
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In  considering  the  nature  and  effect  of  circumstantial  evidence  in  ques-   Grounds^_ 
tiotof  tie    the  order  which  belongs  to  presumptive  evulence  in  gene  al,   .^/^,^,, 
tions  ot  title,  tue  Accordiuglv,   it    will   be   proper   to   consider,   from  en- 

rr„Ibrn;Ci:;tntl„rda„lpLeaMe  possession  i,  c™*,i«  as  J.,™«t. 
f:  '"  "tt     Mly.  In  what  instances  .lie  law,  although  >t  does  not  con- 
to  the  "?'"•;>'        nevertheless  gives  to  the  evidence  a  mere  techmcal 
fTlLV^eation  beyond   ts  natural  force  and  operation,  as  estimated  by 

^heU-'ry  are' left  to  make  their  own  inference,  accord.ng  to  the  natural 

weight  of  the  evidence.  eo  , .nrli^turbed  eniovment  is  cowcZum^e,    Presump- 

The  inference  of  t,tle  from  adveeundsturW^^^^^  which  fall  tion  w,,c„ 

1st    In  cases  of  prescription.     2dly.    in  tne  uiueicu.-  conclusive. 

wUhin  the  statutes  of  Limitation  i„,eparable  incidents©.   Prescrlp- 

wl"h  ::;r: «mt;":::ltletisSom  time  thereof  the  memory  «»•  ^^ 
olnan  is  not  to  the  contrary,  ,vhich  Is  to  be  understood  "»'■»"<='?  "^  usage. 
IWnt  memory,  but  of  memory  by  the  means  of  records  or  other  written 
Z!rT(» )  And  therefore  where  there  is  any  proof  of  the  orrgmal  or 
rmmentiit  of  anything,  it  cannot  be  claimed  -^T  PJ-f;-^/^^^ 
unless  indeed,  the  commencement  were  before  the  re.gn  of  Kicha.d  the 
k!  for  then  it  is  considered  to  have  existed  immemorial ly,  on  an  equ- 
taUe'  irnstmction  of  the  Stat.  M  of  Westminster,  which  hm.ted  that  fme 

'■"Here'toflVln  ancient  grant  of  the  right  or  liberty,  without  date 
aoefnoVnecessarily  destroy  the  prescription;  for  it  -Y^a-  e..s  ed 
before  the  time  of  legal  memory;  and  even  supposmg  the  grant  to  have 
been   elected  since:  this  may  have  been  done  for  the  purpose  of   con- 

«™7es:;;; r„nT;;:5i;^f  ;an  ,«  supposed  to  have  had  a  legal  com    CoasMcra- 
meucement  (g).    And  therefore,  in  such  case,  rt  rs  unnecessary,  m  order  to 

.     .       •      J-     „  o,,^.    fnr^rp  mnlii  Me.  a  iwcescriptio  longissimi  tern- 

Bocet  iis  qui  %3"j?;-f,.r3f^Seineec  p^Hs^tl  of 'thirty  fears,  ^vas  necessary 

neglis;entiores.  Panel. L,. 41, tit. o,  nciut^cc.  ^        'p        |:fi„      l.  8- s.  1,  de  prax.  xxx. 

E.'J.  C.  pars  6,  s.  212.     Such  a  prcscnp-  ^^^^^g^  tH^^ta  annorum  pr  Jscriptione 

tion  was  not  allowed   to  operate  agai  st  ^t  fiaem  tr  g                       ^xxx^t  ob  auc- 

those  who  from  infirmity,  6.C.    were  no  opu.  e^t^^  ^^^  J^^      "^^.J^^  Ej,  j  c.  pars 

chargeable  with  negligence  a-i  laches  m  ton    mah^n  h  e    .^^^  ^             ^               _ 

acquiescing  in  the  possession  of  the  pro-  ^'^^''■r^-                   ^^^  in  some  of  one 

peJty  by  another,  "  Ut  agere  non^^valenti  tion^  of^  forty  yea    ,^^^^^^  ^^  ^.^^  .^^^_ 

non  currat  prcescriptio.       i..  i,  s.  -.  ^^^^.^^    ^^  ^          .^  contrarium  non  extat 

(/{)   The   Roman  law  was  much  _more  'j^,"  was  essential  to  confer  a  title, 

artificial  than  the  law  of  England  m  its  t    2  s.  1.  7  ;  L.  23,  s.  2;  Heinec.  El.  J.C. 

rules  relating  to  the  nature  and  efiect  ot  -^'^  2-25. 

the  continued  possession  of  property.     A  i"    '   ^^  j^j^j._  j^g^ 

prescription  was  either,  1st.  Usucapio  vel  W     ^^^  ^.^^  ^^^  ^_ 

longi  temporis  prajscriptio ;  or,  id.  Prffi-  v      ^^.^^     Hence,  although  the  Popes 

scriptio  longissimi   temporis.     Pand.   lib.  ^j^n  be  evidence  under  a  special  prescrip- 

xli.  tit.  .3.— To  constitute  the  first,  a  con-  ^.^^  ^^  ^^  discharged  of  tithes,  it  is  no 

tinned  possession  of  three  years,  in  tlie  ^^^^^^^6  under  a  general  prescription,  be- 

case  of  moveables,  and  in  the  case  ot  im-  .^  ^^^^^^  ^j^^  commencement  ot  the 

moveables,  of  ten  years,  inter  prcesentes,  ^^^^^^^     Paim.  38.     B.  N.  P.  248. 

and  of  twenty  years,  inter  o&sen^e^,  was  ^  ^^^^  269, 1.  10.  45. 

requisite.     It  was  also  essential  that  the  \'    ^  Bl.  989. 

Ff.  de  V.  s.     Where  the  possession  was 
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Prescrip- 

tion. 

Cousidera- 

tioii. 


Usage. 


Presump- 
tive evi- 
dence. 


the  establishment  of  a  prescription  by  evidence,  to  prove  a  consideration, 
to  support  the  right  or  obligation. 

But  in  order  to  support  a  prescription  against  public  right,  a  considera- 
tion must  be  proved  ;  as  where  toll-thorough,  that  is,  a  toll  for  passing  over 
the  public  highway,  is  claimed  (r).  But  toll-traverse,  that  is,  toll  for 
passing  through  the  private  lands  of  the  owner,  may  be  claimed  without 
alleging  or  jiroving  any  consideration. 

And  where  the  plaintiff  claimed  toll-thorough,  and  showed  that  the  soil 
and  the  tolls  before  the  time  of  legal  memory  belonged  to  the  same  owner, 
although  they  had  been  severed  since,  it  was  held,  that  it  was  to  be  pre- 
sumed that  the  right  of  passage  had  been  granted  to  the  public  in  con- 
sideration of  the  toll  (s). 

If  repeated  usage  within  the  time  of  memory  cannot  be  proved,  the  pre- 
scription fails  {t) ;  as,  if  it  appear  that  a  town  was  incorporated  before  the 
time  of  Richard  the  First,  but  that  the  franchise  was  never  afterwards 
used  {it). 

And  by  non-use  of  a  fair,  market,  or  other  franchise,  for  the  use  of  others, 
the  franchise  will  be  forfeited  {x). 

So  a  chasm  or  interruption  in  the  usage  within  time  of  memory  will  des- 
troy the  prescription.  But  a  tortious  interruption  will  not  destroy  it  {y)  ; 
neither  will  a  discontinuance  by  the  lease  of  a  terre-tenant  {z). 

A  prescription  is  also  destroyed  by  proof  of  unity  of  possession  (a). 

Although  prescriptive  enjoyment  of  a  right,  when  established,  be  con- 
clusive as  to  title,  yet  the  evidence  to  prove  a  prescription  must,  from  the 
nature  of  the  claim,  usually  be  presumptive.  So  difficult  is  it  to  establish 
the  continuance  of  an  usage  through  many  centuries  past  by  the  aid 
even  of  written  memorials.  In  order  to  raise  such  a  presumi)tion,  evi- 
dence should  be  given,  such  as  the  case  affords,  o/  the  usage  and  exer- 
cise of  the  right,  as  far  as  living  memory  can  go,  by  witnesses  who  have 
had  actual  knowledge  of  the  fact.  When  this  source  has  been  exhausted, 
recourse  must  be  had  in  the  case,  both  of  public  and  i)rivatc  prescriptions, 
to  ancient  documentary  evidence.  But  here  it  may  be  observed,  that  con- 
tinued usage  and  exercise  of  a  right,  carried  no  farther  back  than  even 
living  memory  can  go,  will  frequently  fiffovd  prima  facie  evidence  whereon 


(»•)  Mayor  and  Burgesses  of  Notting- 
ham V,  Lambart,  Willes,  111.  See  Rich- 
ards V.  Bennett,  1  B.  &  C.  223.  Cotton 
V.  Smith,  1  Cowp.  47.  Crispe  v.  Bel- 
wood,  3  Lev.  424.  Cora.  Dig.  tit.  Toll- 
thorotigh{c);  where  it  was  lield,  that  a 
prescription  to  take  toll  for  passing  on  an 
ancient  navigable  river,  through  the  plain- 
tiff's manor,  was  bad.  And  see  Truman 
V.  Walgham,  2  Wills.  296.  Where  a  cor- 
poration claiming  tolls  were  shown  to 
have  repaired  only  a  single  road  and 
bridge ;  held,  that  the  consideration  for 
toW-thorough  failed,  and  the  claim  could 
not  be  supported ;  but  that  if  the  King 
were  at  the  time  entitled  to  the  soil  of  the 
town  and  to  toWrtraverse,  a  grant  by  King 
John,  by  charter  to  the  corporation,  "  of 
the  town  with  its  appurtenances,"  was 
sufficient  to  include  such  toll.  Brett  v. 
Beales,  1  M.  &  M.  426. 


Where  the  Crown  granted  a  fair  or  mar- 
ket, with  an  express  grant  of  toll ;  held, 
that  the  grantees  were  entitled  to  demand 
a  reasonable  toll,  although  none  was  speci- 
fied in  the  charter.  Stamford  Corp.  v. 
Paiclett,  1  J.  &  Cr.  57. 

{s)  Lord  Pelhom  v.  Pickersgill,  1  T.  R. 
660. 

(t)  Co.  Litt.  113,  b. 

(m)  2  Roll.  268.  1.  52.  Legal  memory 
was  from  the  first  day  of  the  reign  of 
Rich.  1st.     1  Inst.  170. 

(.r)  Manw.  81 .  Com.  Dig.  Liberty,  C. 
1 .    Seciis,  in  the  case  of  a  free  warren. 

(t/)  2  Inst.  653. 

{z)  2  Inst.  654;  Com.  Dig.  tit.  Pre- 
scription. 

(a)  3  Taunt.  4  ;  Com.  Dig.  tit.  Suspen- 
sion, G. ;  infra,  1668. 


PBESCBIPTION— PRESUMPTION.  ^0'^ 

1  T,.i,i,>li  will  nrevail,  if  not  rebutted  by  some   Prescrip- 
a  prescription  mav  be  presumed,  which  will  prevau,  ^.^^_ 

oro,  then  ancient  instruments,  connected  with  the  «^^^"^^  ^  ^       / 

tice  on  this  point  has  not  been  uniform  (c). 


(h)  Thus  the  uninterrupted  possession  of 
a  pew  in  a  church  for  thirty  years  is  pre- 
sumptive evidence,  against  a  wrong-doer, 
of  a  title   bv  prescription.      GnJ/itii  v. 
Matthews,  5  T.  R.  296 ;  but  see  btoc^  v 
Booth,  1  T.  R.  4-28.     In  Rex  v.  JoUiffe,2 
B  6cC  o4,  it  was  held  that  an  usage  m 
a  'court-leet,  for  hut  twenty  years,  as  to 
the  nomination  of  persons  to  be  summoned 
on  a  iury,  was  evidence  of  au  immemorial 
custom.     Small  rents  had  been  paid  w,  h- 
out  any  variation  for  a  long  period  to  the 
lord-  held  that  it  afforded  no  evidence  of 
the   title   to  the  land,  the    presumption 
being  that  they  were  quit-rents.    Boed 
Whittick  V.  Johiuion,  1  Gows  C.  173. 
On  a  claim,  by  custom,  of  the  second-best 
tish  out  of  every  boat  landed  in  S.  Cove, 
whether  a  capstan  and  rope,  maintained  by 
the  plaintiff  and  his  ancestors  '"  an  arti- 
ficial harbour,  were  used  or  not,  held  that 
the  keeping  of  a  capstan  for  such  a  pur- 
pose was  a  sufhcient  consideration  for  a 
reasonable  duty,  and  that  .t^^  <:ustom  was 
Talid-  but  a  party  adimtting  himself  to  be 
a  fisherman  frequenting  the   Cove,    was 
held  to  have  been  properly  rejected  as  a 
witness;  the  judgments  in  causes  between 
other  parties  being  admissible  in  evidence 
to  prove  or  disprove  such  customs^     Lonl 
Falnwuth^.  George,  o   Bmg.   286;    and 
«>  M  &  P  457     Under  a  covenant  for  per- 
petual renewal,  in  a  lease  by  a  corporation, 
dated  so   far  back   as  1710,  at  a  yearly 


rent  of  4 1,  and  fine  of  5  s.,  the  Court  would 
not  presume,  from  the  application  of  the 
vearlv  rent  since  1769  to  the  purchasing 
coats  for  four  poor  men,  that  the  lands 
were  held  in  trust  for  a  chanty,  and  de- 
creed a  renewal.     Gozna  v.  Granthani 
Corp.,  3  Russ,  261 .     As  to  an  exting-uish- 
ment  by  a  change  or  alteration  in  the  sub- 
iect-matter,  see  4  Co.  87,  88. 
^    ,c)  \ide  supra.  Vol.  I.  t>t.   Rbp^ta- 
TION.     In  Moretcood  v.  Wood,  14  East, 
3->7    upon  a  motion  for  a  new  trial,  the 
question  was,  whether  such  evidence  was 
admissible  to  prove  a  P'-es<^"Ptif  ,,"£*' 
annexed  to  a  particular  estate,  of  diggmg 
stone   upon  the  waste  of  the   lord  of  a 
manor;  the  Court  were  divided  upon  the 
point;  Kenyon,  C.  J.  and  Ashurst  being 
li  op  niou  against  the  evidence  ;    Buller 
and  Grose,  Justices,  for  it.     In  Blacke   v 
Lowes  2  M.  &  S.  494,  where  one  question 
was,  whether  evidence  of  reputation  w^s 
admissible  to  show  the  right  ot  custom- 
ary tenants  to   cut  down    wood   on  tlie 
plaintiff's  estate,  Ld.  EUenborough   said 
that  reputation  was  out  of  the  quest  on 
but  a  new  trial  was  in  that  case  granted,  on 
the  -round,  that  evidence  of  an  oldagree- 
meut  between  a  former  lord  of  the  manor 
and  his  customary  tenants,  by  ^hich  the 
former  agreed  to  set  out  yearly  sufficient 
wood  forrepairing  their  houses,and  the  lat- 
ter agreed  not  to  cut  down  wood,  &c  had 
been  rejected.   In  Barnes  v.  3Iawson,  1  M. 
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It  seems,  liowever,  to  be  very  doubtful,  whether  such  evidence,  in  the  case 
of  a  merely  private  prescription,  would  now  be  deemed  admissible.  At  all 
events,  assuming  such  evidence  to  be  admissible,  it  is  obviously  very  weak 
in  its  nature,  and  entitled  to  less  credit  than  is  due  to  similar  evidence  in 
the  case  of  a  public  prescription  :  for  there,  the  subject  being  a  matter  of 
public  and  general  interest,  it  is  probable  that  the  existence  and  nature  of 
the  right  would  be  matter  of  public  experience,  notorietj^,  and  discussion,  a 
presumption  which  cannot  be  fairly  made  where  the  right  is  of  a  merely 
private  nature. 

It  is  also  to  be  remembered,  that  such  evidence  is  of  no  avail  unless  it  be 
supported  by  proof  of  acts  of  enjoyment  of  the  right  of  privilege  (d).    And 


&  S.  77,  it  was  held,  that  the  lord  of  a 
manor  might  show  that  there  was  a  known 
distinction  in  the  manor  between  ohl  and 
new  land,  and  might  prove  the  riglit  of  the 
lord  to  take  tlie  coals  under  freehold  parcels 
of  the  new  lands,  as  well  by  acts  of  enjoy- 
ment as  by  rejjutat  ion.  In  Doe  v.  Thovuis,\'i 
East,  323,  evidence  of  reputation  was  held 
to  be  inadmissible  to  prove  that  lands  de- 
vised by  A.  to  the  defendant  in  ejectment 
had  formerly  belonged  to  I.  S.  the  father 
of  ^.  jB.,  under  whose  will,  made  upwards 
of  fifty  years  before,  the  plaintiff  claimed, 
altliough  the  reputation  was  coupled  with 
corroborative   evidence.      In    Clothier  v. 
Chapman,  14  East,  331,  n.,  evidence  of  re- 
])ntation,  that  a  particular  waste  was  par- 
cel of  a  particular  farm,  Avas  rejected  at 
Nisi  Prills.  In  Powell  v.  Ireland,  Peake's 
L.  E.  14,  Chambre,  J.  admitted  evidence  of 
general  reputation  as  to  the  boundaries  of 
a   town,  but  rejected  it  when  offered  to 
prove  that  houses  once  stood  where  there 
were  then  none.     See  Chatfield  v.  Fryer, 
I  Price,  253.     In  Davies  v.  Leicis,  2  Ch. 
C.  T.  M.  535,  hearsay  evidence  was  admit- 
ted on  the  question,  whether  the  locus  in 
quo  was  parcel  of  a  sheep-walk.     lu  Meed 
v.  Jackson,  1  East,  357,  Ld.  Kenyon  said, 
that  reputation  was  evidence  with  respect 
to  public  rights  claimed,  but  not  with  res- 
pect to  private  rights.     In  P.  v.  Erisiccll, 
3  T.  R.  723,  Ld.  Kenyon  denied  that  repu- 
tation, with  respect  to  prove  a  particular 
fact,  i.  e.  the  presentation  to  a  benefice, 
was  admissible.   In  Withnallv.  Gartham, 
1  Esp.  C.  324,  where  the  question  was  as 
to  the  mode  of  electbig  a  schoolmaster,  by 
the  vicar  and  churchwardens  of  Skipton, 
Ld.  Kenyon  held,  that  tradition,  as  to  the 
usnge,was  admissible,  the  distinction  being 
between  public  and  private  rights.      On 
the  other  hand,  in  B.  N.  P.  295,  it  is  stated 
generally,  and  without  qualification,  that 
in  questions  of  prescription  it  is  allowable 
to  give  hearsay  evidence  ;  and  that  there- 
fore, where  the  issue  was  on  a  right  of  way 
over  the  plaintiff's  land,  the  defendants 
were  admitted  to  give  evidence  of  a  con- 
versation between  persons,  not  interested, 
then  dead,  wherein  tlie  right  of  way  was 
acknowledged.     In  Webb  v.  Potts,  Noy, 
44,  the  Court  held,  that  such  evidence  was 


admissible  to  prove  a  modus  for  a  particu- 
lar farm.     Morewood  v.  Wood,  14  East, 
327,  in  the  note,  sujira,  GG5.     liuller  and 
Grose,  Justices,  were  of  opinion  that  such 
evidence  was  admissible.     See  also  the  ob- 
servations made  by  the  Judges  in  the  case 
of  J?.  V.  ErisweU,^  T.  R.  70U,  where  Grose, 
Justice,  observed  generally,  that  reputa- 
tion was  evidence  to   prove   prescriptive 
rights,  although  persons  permitted  to  give 
evidence  of  what  they  have  heard   from 
dead  persons  concerning  the  reputation  of 
the  right,  are  not  permitted  to  state  facts 
of  the  exercise  of  the  right,  which  the  de- 
ceased persons   said  they   had  seen.     In 
Price  V.  Littleioood,  3  Camp.  288,  in  an 
action  for  the  disturbance  of  the  plaintifTs 
pew,  claimed  in  right  of  a  messuage,  an  old 
entry  in  the  vestry-book,  signed  by  the 
churchwardens,  stating    that  the  church 
liad  been  new  leaded  and  repaired  at  the 
expense  of  the  parish,  with  the  exception 
of  the  two  galleries,  which  had  been  re- 
paired at  the  costs  and  charges  o^  A.  and 
P.,  (under  one  of  whom  the  plaintiff  claim- 
ed,) in    consideration  of  their  using  the 
galleries;  Ld.  Ellenborough  held  that  this 
was  admissible,  as  it  showed  the  reputa- 
tion of  the  parish  on  the  right ;  but  note, 
that  he  added  also,  as  a  reason,  that  it  was 
made  by  the  churchwardens,  upon  a  pomt 
within  their  official  authority.     In  the  case 
of  the  Bishop  ofMeath  v.  Lord  Belfield, 
B.  N.  P.295;    1   Wils.   215;    after  the 
plaintiff,  in  a  quare  imjjedit,  had  given  in 
evidence  an  entry  in  the  register  of  the  dio- 
cese of  the  institution  of  one  K.,  a  blank 
being  left  in  the  register  for  the  name  of  the 
patron,  he  adduced  parol  evidence  of  a  ge- 
neral reputation  in  the  country,  that  he  had 
been  presented  by  one    under  whom    the 
plaintiff  claimed;  and  it  was  held,  upon  a 
bill  of  exceptions  tendered,  tliat  such  evi- 
dence was  admissible,  on  the  ground  that 
the  presentation  might  be  by  parol,  and 
that  what  commenced  by  parol  might  be 
transmitted  to  posterity  by  parol. 

{d)  Siqira,  Vol.  I.  tit.  Refutation. 
If  a  right  of  turbary  be  attached  to  a  house, 
or  of  common  to  a  mill,  and  the  owner  pull 
down  the  house  or  mill,  tlie  right  prima 
facie  ceases.  Eut  if  he  show  an  intent  to 
build  another  house  or  another  mill,  tlie 


PRESCRIPTION — VARIANCE. 


909 


also,  that  reputation  or  traditionary  declarations,  to  be  admissible,  must  be    Prescrip- 
general  as  to  the  existence  of  the  right,  and  that  reputation  or  tradition  as   ti^^^- 
to  particular  facts  are  inadmissible  (e).  Eeputa- 

In  the  late  case  of  Weekes  v.  Sparhe  (J"),  where  the  question  raised  by  the  ^^"'  ^' 
pleadings  was,  whether  the  plaintiff  in  trespass  had  a  right  to  abridge  a 
right  of  common,  by  using  the  land  for  tillage,  the  Court  held,  that  evidence 
of  reputation  in  support  of  this  right  was  admissible,  because  the  right 
claimed  was  an  abridgment  of  the  general  right  over  the  waste,  and  affected 
a  great  number  of  occupiers  within  the  district. 

If  the  party  fail  in  proving  part  of  the  prescription  as  alleged,  he  fails   Variance, 
altogether.     For  a  prescription,  being  in  its  nature  entire,  cannot  be  divided 
into  parts,  so  as  to  be  supported  in  part,  and  in  part  rejected  ((/), 

If  a  party  prescribe  generally  for  common  for  commonable  cattle,  the 
plea  is  not  supported  by  evidence  of  a  right  of  common  for  some  particular 
species  of  commonable  cattle  only  (A). 

A  prescription  for  common  appendant  to  three  hundred  acres  in  four 
towns,  is  not  proved  by  evidence  of  a  right  of  common  appendant  to  two 
hundred  acres  in  two  towns  (i).  And  if  a  right  of  common  be  claimed  in 
certain  land,  evidence  that  the  right  has  been  released  in  part  of  the  land 
will  defeat  the  jirescription  so  laid  (k). 

But  proof  of  a  more  ample  right  than  that  claimed  is  no  variance,  A 
plea  prescribing  a  right  of  common  for  sheep  will  be  supported  by  proof  of 
a  right  of  common  for  sheep  and  cows  (Z). 

So  it  is  no  variance,  although  it  appear  that  to  the  enjoyment  of  the  right 
a  condition  is  annexed,  in  the  nature  of  a  consideration  for  such  enjoyment. 

A  prescriptive  right  of  common  for  copyholders  was  alleged,  and  the 
right  was  found ;  but  it  was  also  found  that  the  copyholders  used  to  pay  to 
the  lord  a  hen  and  five  eggs  yearly  ;  it  was  held  that  the  prescriptive  right 
was  sufficiently  alleged,  although  the  annual  payment  Avas  not  stated  (m). 
And  where  a  prescriptive  right  of  common  appurtenant  was  claimed  for  so 


right  continues.  Moore  v.  Raivson,  3  B. 
&  C.  332;  infra,  tit.  Window.  Tliere 
seems,  however,  to  be  a  very  material  dis- 
tinction between  tliose  cases  where  the 
right  is  founded  on  a  grant,  real  or  pre- 
sumed, as  in  tlie  case  of  a  right  of  way  or 
right  of  common  on  the  lands  of  another, 
and  those  where  it  arises  from  mere  occu- 
pancy, as  the  right  to  light  or  air.  In  the 
former  case,  it  should  seem  that  as  the 
right  is  not  acquired  but  by  twenty  years' 
use,  it  ouglit  not  to  be  lost  but  by  disuse 
for  the  same  period.  In  the  case  above 
cited,  the  question  was,  whether  the  right 
to  have  a  window  unobstructed  had  been 
lost  by  the  owner's  taking  down  the  build- 
ing seventeen  years  before,  and  erecting  a 
blank  wall  in  its  place,  adjoining  the  ground 
of  the  defendant,  who,  three  years  before 
the  action,  had  erected  a  building  near  the 
blank  wall  of  the  plaintiff,  who  then  opened 
a  window  in  the  same  place  where  the  an- 
cient window  had  been.  See  the  observa- 
tions of  Littledale,  J.  in  that  case  ;  and 
Lethbridge  v.  W'mier,  1  Camp.  263. 

(e)  5  T.  R.  29.  32  ;  supra,  Vol.  I. 

(/)  1  M.&  S.691. 


{g)  Moreioood  v.  Wood,  4  T.  R.  159. 

(//)  Pring  v.  Henley,  B.  N.  P.  59,  60. 
Rotheram  v.  Green,  Cro.  Eliz.  593  3  1 
Camp.  309.  315. 

(i)  B.  N.  P.  60 ;  Hob.  109 ;  Cro.  Eliz. 
631. 

(k)  Botherham  v.  Chreen,  Cro.  Eliz. 
593. 

(0  Bushwood  V.  Pond,  Cro.  Eliz,  722. 
Bailiffs  of  Tewkesbury  v.  Bicknell,  1 
Taunt.  142. 

(wt)  Gray  v.  Fletcher,  B.  N.  P.  29; 
Cro.  Eliz.  563;  5  Co.  78,  b.  But  see 
Lovelace  v.  Reynolds,  Cro.  Eliz.  593,  where 
an  issue  was  taken  on  a  plea  prescribing 
for  a  right  of  common  generally,  and  the 
jury  found  that  the  party  had  the  right, 
paying  1  d.  for  it ;  it  was  held  that  the 
plea  was  not  supported,  the  prescription 
being  entire.  There  the  payment  was  part 
of  the  custom.  Upon  a  trial,  Newcastle 
Summ.  Assizes,  1827,  Bayley,  J.  left  it  to 
the  jury,  whether  the  payment  of  1  d.  for 
horngeld  was  a  condition  precedent  or  sub- 
sequent to  the  enjoyment  of  the  right, 
being  of  opinion  that  if  it  were  the  former 
it  ought  to  be  alleged. 
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many  sheep,  every  j^ear,  and  at  all  times  of  the  year,  and  the  right  was 
proved ;  but  it  also  appeared  that  the  tenant  of  an  adjoining  farm  was  en- 
titled to  have  the  sheep  folded  on  his  lands  whenever  they  were  fed  on  the 
common ;  it  was  held  that  the  prescription  was  well  proved  :  that  the 
words  at  all  times  must  be  understood  with  reference  to  the  usual  custom  of 
folding  sheep,  which  seldom,  if  ever,  remained  on  the  common  in  the  night- 
time, but  were  folded ;  and  that  the  folding  of  the  sheep  at  night  was  not 
to  be  regarded  as  part  of  one  entire  prescription  for  common  of  pasture,  but 
rather  as  a  consideration  subsequent  to  the  enjoyment  of  the  right  (m). 

The  precise  quantity  of  the  estate  to  which  the  prescriptive  right  is 
claimed  as  appurtenant,  is  not  material.  Thus,  a  prescription  for  common 
appendant  to  a  house  and  twenty  acres  is  sufficient,  although  it  appear  that 
the  right  is  appurtenant  to  a  house  and  but  eighteen  acres  (o). 

Where  the  question  in  a  replevin  suit  was  as  to  the  liability  of  the  plain- 
tiff to  repair  the  banks  of  a  river,  a  finding  by  the  jiiry  that  all  occupiers 
have  used  to  repair,  was  held  to  be  immaterial,  for  possibly  the  occupiers 
were  but  particular  tenants,  who  could  not  bind  the  inheritance  {p). 

A  justification  in  trespass,  under  a  custom  for  the  tenants  of  a  particular 
copyhold  tenement,  parcel  of  a  manor,  stated  in  the  plea,  to  cut  turf,  &c.  to 
be  used  on  the  tenement,  is  not  supported  by  evidence  of  a  general  usage 
of  that  nature  pervading  the  whole  manor  {q). 

By  the  new  rules  of  Hilary  Term,  4  W.  4,  where  the  defendant  pleads  a 
right  of  way  or  of  common,  or  other  similar  right,  the  plea  shall  be  taken 
distributively  (r). 

In  answer  to  evidence  tending  to  prove  a  title  by  prescription,  the  defen- 
dant may  adduce  proof  of  a  commencement  within  time  of  memory.  As  by 
showing  that  a  pew,  claimed  by  prescription,  began  to  exist  within  the  time 
of  legal  memory  {$).  But  a  grant  within  the  time  of  memory  does  not 
necessarily  destroy  the  prescriptive  claim,  for  it  may  have  been  intended 
merely  in  confirmation  {t).  Or  the  defendant  may  show  that  the  right  has 
been  extinguished  by  unity  of  possession  (u). 

So  he  may  show  that  the  usage  has  not  been  continued  (a:).  Or  that  the 
thing  to  which  the  presumption  was  attached  no  longer  exists  {y).  But  it  is 
not  sufficient  to  show  a  mere  circumstantial  variation  in  that  to  which  the 
prescription  is  annexed.  As  where  a  man  prescribes  for  a  watercourse  to  a 
fulling-mill,  and  he  converts  it  into  a  grist-mill  (r) ;  or  a  corporation  takes 
a  new  name  {a) ;  or  that  a  public  road,  which  existed  by  prescription,  but 
which  could  be  used  only  when  the  tide  was  out,  may,  in  consequence  of 
alterations  made  in  the  adjacent  river  by  virtue  of  an  act  of  parliament 
be  used  at  all  times  (b). 


{n)  Brook  v.  Willet,  2  H.  B.  221. 

(o)  B.  N.  P.  60  3  Cro.  Eliz.531 ;  1  Ford. 
204. 

{p)  Rooke's  Case,  5  Co.  100. 

(q)   Wilso7i  V.  Page,  4  Esp.  C.  71. 

(r)  See  tit.  Rules. 

(»)  Griffith  v.  Mattlmos,  5  T.  R.  296. 

{t)  2B1.989. 

(?0  3  Taunt.  24,  and  infra,  tit.  Way. 
B.  N.  P.  74,  where  it  is  laid  down,  tliat  a 
right  of  way  may  be  extinguished  by  unity 
of  possession,  unless  it  be  a  necessary  one, 
and  tlien  it  shall  not ;  but  a  right  of  water- 


course does  not  seem  to  be  extinguished  by 
unity  of  possession  in  any  case.  Latch. 
103 ;  Poph.  166;  Com.  Dig.  SuspensloTi, 
G.  If  a  man  lias  a  franchise  by  prescrip- 
tion, and  tlie  king  grants  him  a  charter,  lie 
cannot  afterwards  claim  it  by  prescription. 
Com.  Dig.  Prescription,  G. 
(.r)  Supra,  906. 

^  (y)  4  Co.  48 ;  Com.  Dig.  Prescription, 
G. 

{z)  4  Co.  87  ;  Com.  Dig.  Ibid. 

(a)  Ibid. 

{b)  a.  v.  Tippett,3B.&:A.  193. 
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Upon  the  principle  of  policy  in  quieting  men's  possessions  and  preventing 
litigation,  the  enactments  of  the  several  statutes  of  limitation  are  founded  (c). 
Thus,  by  the  stat.  32  H.  8,  c.  2,  seisin  in  a  writ  of  right  must  be  within  sixty 
years ;  writs  of  mortdauncestor,  and  actions  possessory  on  the  possession  of 
the  plaintiff's  ancestors,  must  be  brought  within  fifty  years;  writs  for  ma- 
nors, lands,  &c.  on  the  plaintiff's  own  seisin,  must  be  brought  within  thirty 
years ;  and  no  person  shall  make  any  avowry  or  cognizance  for  any  writ, 
suit  or  service,  or  allege  seisin  of  any  writ,  suit  or  service,  above  fifty  years 
before  the  making  such  avowry  or  cognizance  (d).  By  the  stat.  21  J.  1, 
c.  16,  writs  of  formedon  must  be  sued  within  twenty  years  next  after  the 
title  or  cause  of  action  first  accrued  ;  and  by  the  same  statute,  no  one  shall 
enter  upon  any  lands,  tenements  or  hereditaments,  but  within  twenty  years 
next  after  his  title  accrued  (e). 

The  Statute  of  Fines  (f)  affords  another  instance  to  the  same  effect. 

It  has  been  seen,  that  by  the  late  statute  real  and  mixed  actions,  except 
fur  dower,  o{  qtccere  impedit,  and  ejectment,  are  abolished  {g). 

Secondly,  where  the  law  makes  no  conclusive  inference,  but  nevertheless 
gives  to  the  evidence  a  technical  efficacy  beyond  its  simple  and  natural 
force  and  operation  (/*). 

Under  this  head  are  to  be  classed  the  presumptions  of  legal  title,  by 
grant  or  otherwise,  to  incorporeal  rights  in  the  lands  of  others,  founded 
on  the  adverse  possession  and  enjoyment  of  such  rights  for  the  space  of 
twenty  years. 

The  presumption  of  right  in  such  cases  is  not  conclusive  ;  in  other  words, 
it  is  not  an  inference  ot  mere  law,  to  be  made  by  the  Courts,  yet  it  is  an 
inference  which  the  Courts  advise  juries  to  make  whenever  the  presumption 
stands  unrebutted  by  contrary  evidence.  Such  evidence  in  theory  is  mere 
presumptive  evidence ;  in  practice  and  eftect  it  is  a  bar.  The  grounds  of 
such  presumptions  have  been  already  adverted  to  (i ). 

The  precise  period  of  twenty  years  seems  to  have  been  adopted  in 
analogy  to  the  enactment  of  the  Statute  of  Limitations,  which  makes  an 
adverse  enjoyment  of  twenty  years  a  bar  to  an  action  of  ejectment  (k) ;  for 
as  an  adverse  jjossession  of  that  duration  will  give  a  possessory  title  to  the 
land  itself,  it  seems  to  be  also  reasonable  that  it  should  afford  a  firesump- 
tion  of  right  to  a  minor  interest  arising  out  of  the  land  (/). 


Statutory 
bar. 


Technical 
force  and 
operation. 

Grant  of 

incorporeal 

right. 


(c)  Vide  supra,  tit.  Ejectment. — Li- 
mitations.— Possession. 

(d)  See  Eldridge  v.  Knott,  Cowp.  214; 
infra. 

(e)  As  to  the  interference  of  a  court  of 
equity  after  twenty  years,  see  Ld.  Chol- 
mondeley  v.  Clinton,  1  J.  &  W.  190. 

(/)  4  H.  7,  c.  24. 

{g)  Supra,  65G. 

(/i)  Subsequently  to  the  writing  the  ob- 
servations under  this  head,  a  great  change 
has  been  made  in  this  branch  of  the  law 
by  the  stat.  2  &  3  W.  4,  c.  71.  As  this 
statute  does  not  exclude  a  party  from  any 
plea  which  was  available  before,  but  at- 
tains the  same  end  by  less  objectionable 
means,  it  has  been  thought  to  be  advisable 
to  retain  them,  subjoining  to  them  tbe  pro- 
visions of  the  statute,  with  the  decisions 
upon  it  wliicli  have  since  occurred. 

(i)  Supra,  004. 


{k)  See  Holcroft  v.  Heel,  B.  &  P.  460 j 
2  Saund.  175,  a.  Doe  v.  Calvert,  o  Taunt. 
170 ;  sujrra,  399.  The  use  of  the  banks  of 
a  river  for  more  than  twenty  years  by 
fishermen,  wlio  have  occasionally  sloped 
and  levelled  them,  is  evidence  of  a  grant 
by  the  owner  of  the  soil.  Gray  v.  Bond, 
2  B.  &  B.  607. 

(0  Sujira,  395.  743;  and  see  Campbell 
v.  Wilson,  3  East,  294.  Reed  v.  Brook- 
man,  3  T.  R.  151.  Notwithstanding  the 
admission  of  these  presumptions,  which 
appear  now  to  be  established  and  necessary 
rules  of  law,  this  branch  of  jurisprudence 
cannot  but  be  considered  as  imperfect  and 
inartificial,  more  especially  if  it  be  con- 
trasted with  the  laboured  distinctions  of 
the  Roman  law  upon  the  same  subject. 
The  presumption  being  one  of  law,  arising 
out  of  the  fact  of  continued  and  adverse 
possession  unrebutted,  ought,  as  a  rule  of 
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Thus,  an  enjoyment  of  lights  (??i) ;  of  a  right  of  way  over  the  land  of 
another  (w) ;  of  a  stream  of  water  flowing  through  the  property  of  ano- 
ther (o) ;  of  a  market  in  the  neighbourhood  of  another  market  belonging  to 
a  grantee  under  the  Crown  (ja),  aifords  prima  fade  evidence  of  a  legal  right, 
by  grant  or  otherwise,  which,  if  unrebutted  by  opposite  evidence,  ought  to 
prevail. 

Upon  the  same  principles,  the  uninterrupted  possession  of  a  pew  in  a 
church  for  the  space  of  twenty  years,  affords  presumptive  evidence  of  a 
legal  title  by  prescription,  or  by  a  faculty,  against  a  wrong-doer  (q). 

This,  however,  it  is  to  be  remembered,  is  but  a  rule  or  presumption  of 
evidence,  according  to  which  twenty  years  seem  to  constitute  the  minimum 
of  continued  adverse  enjoyment,  from  which  alone,  unconfirmed  by  any 
other  circumstances,  a  legal  title  ought  to  be  presumed  against  a  title  which 
•woidd  otherwise  prevail.  The  presumption  may  be  founded  on  a  shorter 
period  of  enjoyment,  if  it  be  supported  by  confirmatory  evidence;  a  longer 
period  may  be  insufficient,  if  collateral  circumstances  tend  to  rebut  the 
presumption  (r). 

Livery  may  be  presumed  from  a  deed  of  feoffment,  followed  by  possession 
for  forty  years  (s). 

The  very  ground  of  the  presumption  in  such  cases  is  the  difficulty  of 
accounting  for  the  possession  and  enjoyment,  without  presuming  a  grant  or 
other  lawful  conveyance.  Hence,  notwithstanding  a  continuance  of  pos- 
session far  exceeding  twenty  years,  if  the  original  possession  can  be 
accounted  for  consistently  with  a  title  existing  in  another,  it  will  be  com- 
petent to  the  latter  to  rebut  the  presumption  arising  from  the  continuance 
of  the  possession  {t). 


law,  to  be  applied  whenever  the  facts  to 
which  it  is  applicable  arise ;  and  yet,  unless 
the  jury  strain  their  consciences  so  far  as 
to  find  a  grant,  in  the  actual  existence  of 
which  the  Court  itself  may  not  believe  (see 
Ld.  Mansfield's  observations,  supra,  904), 
the  rule  of  law  is  inapplicable.  In  other 
words,  the  rule  is  useless,  unless  the  jury, 
upon  the  recommendation  of  the  Court, 
find  a  fact,  which,  in  all  human  probability, 
never  existed,  and  which  is  perfectly  un- 
connected with  the  real  merits  of  the  case. 
Surely  so  heavy  a  tax  upon  the  consciences 
and  good  sense  of  juries,  which  they  are 
called  on  to  incur  for  the  sake  of  admi- 
nistering substantial  justice,  ought  to  be 
removed  by  the  assistance  of  the  legisla- 
tiu-e.     And  now  see  above,  note  (/t). 

(?«)  Darwin  v.  Uinon,  26  G.  3;  2  W. 
Saund.  175,  c;  siipra,  538.  Lewis  \. Price, 
2  W.  Saund.  175,  a.  Dougal  v.  Wilson, 
2  W.  Saund.  175,  b. 

(w)  Keymer  v.  Smmners,  B.  N.  P.  74. 
It  has  been  seen,  that  an  enjoyment  of  a 
right  of  way  by  the  public,  far  short  of 
twenty  years,  is  sufficient  to  aiibrd  a  pre- 
sumption of  a  dedication  to  the  public. 
Supra,  tit.  Highw  ay. 

(o)  Vin.  Ab.  Ev.  Q.  a.  pi.  8. 

Ip)  Holcroft  v.  Heel,  1  B.  &  P.  400, 
where  the  enjoyment  for  twenty-three  years 
seems  to  have  been  considered  to  be  an 
absolute  bar.     It  seems,  however,  to  be 


now  settled  that  the  enjoyment  operates 
as  presumptive  evidence  only.  See  Lord 
Mansfield's  obser^'ations  on  The  Mayor  of 
Kingston-upon-Hull  v.  Horner,  Cowp. 
102.  Darioin  v.  Upton,  2  W.  Saund. 
175.  c. 

{q)  So  held  by  Willes,  J.,  as  stated  by 
him  in  Darwin  v.  Upton,  2  W.  Saund. 
175,  c.  But  if  the  right  be  claimed  by 
prescription,  as  appurtenant  to  an  ancient 
messuage,  the  claim  will  be  rebutted  by 
proof  that  the  pew  began  to  exist  within 
time  of  legal  memory.  Griffith  v.  Mat- 
thews, 5  T.  R.  296.  *  There  the  right  was 
claimed  as  appurtenant  to  an  ancient  mes- 
suage ;  an  enjoyment  of  thirty  years  was 
proved ;  but  as  it  appeared  that  previous 
to  that  time  it  was  an  open  seat,  it  was 
held  that  the  declaration  was  not  sup- 
ported by  the  evidence.  Vide  supra,  tit. 
Pbw. 

(r)  Per  Ld.  EUenborough,  C.J.  in  Bealy 
V.  Shaic,  6  East,  214.  Darwin  v.  Ujdon, 
2  W.  Saund.  175,  b.;  Mich.  26  G.  3,  where 
the  Court  of  K.  B.  held  that  length  of  time 
was  presumptive  evidence  only. 

(s)  Per  Lord  Coke,  in  Isaac  v.  Clarlie, 
2  Buls.  306;  1  Roll.  132 ;  Vin.  Ab.  A.  a. 

if)  These  and  many  of  the  following  ob- 
servations having  been  written  previously 
to  the  late  statutes  of  Prescription  and 
Limitation,  must  be  taken  as  subject  to 
the  positive  provisions  of  those  Acts. 
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Where  user  is  iiroved,  and  it  is  not  shown  that  there  ever  was  a  time   dmnt 
when  the  user  did  not  exist,  the  jury  are  bound  to  find  a  prescription,  and   Pre.siunp« 
cannot  find  a  lost  grant  since  the  time  of  legal  memory,  unless  an  actual  *'""' 
grant  be  proved,  or  circumstances  be  proved  whicli  afford  probable  ground 
for  presuming  that  a  grant  was  in  fact  made  at  the  time  laid  (u). 

As  the  presumption  of  title  is  made  in  analogy  to  the  Statute  of  Limita- 
tions, 21  J.  1,  c.  16,  which  takes  away  the  right  of  entry  after  an  adverse 
possession  of  twenty  years,  it  seems  that  any  evidence  which  would  under 
that  statute  show  that  the  possession  of  the  land  was  not  adverse,  so  as  to 
bar  the  entry  of  the  lessor,  would  also  be  admissible  to  show  that  the 
enjoyment  of  the  right  was  not  adverse  {x). 

Thus  the  presumption  of  a  grant  of  an  incorporeal  right,  affecting  the 
lands  of  another,  may  be  rebutted  by  proof  that  the  exercise  and  enjoyment 
of  the  owner  was  acquiesced  in,  not  by  the  owner  of  the  inheritance,  but 
by  one  who  possessed  a  temporary  interest  only,  such  as  a  tenant  for  life, 
or  years,  whose  negligence  and  laches  cannot  be  allowed  to  prejudice  the 
owner  of  the  inheritance  (y).  Or  by  proof  that,  although  the  enjoyment 
was  with  the  acquiescence  of  the  owner  of  the  inheritance,  it  was  not  adverse,  ' 
but  was  with  the  leave  and  license  of  the  owner  of  the  soil,  or  was  exercised 
under  a  mutual  mistake  (z). 

The  technical  presumption  necessarily  assumes  that  it  was  practicable  to 
transfer  the  right  by  means  of  a  grant  or  other  conveyance  j  hence,  the  pre- 
sumption does  not  operate,  where  such  a  grant  could  not,  from  the  nature 
of  the  case,  have  been  made.  Such  a  presumption  cannot,  therefore,  be 
made  against  an  incumbent  of  a  living,  although  the  right  has  been  enjoyed 


(m)  Bleioett  v.  Tregoning,  5  N.  &  M. 
300.  S.  C.  3  Ad.  &  Ell.  554.  Qu.  Whe- 
ther a  custom  can  co-exist  with  a  prescrip- 
tive right  ?     lb. 

(x)  Supra,  tit. 'Ejectme'nt.  But  now 
see  the  stat.  2  &  3  Will.  4,  c.  71. 

(y)  Thus,  where  A.  being  tenant  for  life, 
with  power  to  make  a  jointure,  which  he 
afterwards  executed,  gave  license  to  H.,  in 
1747,  to  erect  a  weir  on  A.'s  soil,  for  the 
purpose  of  watering  jB.'s  meadows,  and  then 
A.  died,  and  the  jointress  entered,  and  con- 
tinued seised  down  to  1799,  when  an  action 
being  brought  against  the  tenant  of  ^.'s 
farm  for  diverting  the  water  of  the  river,  the 
Court  of  K.  B.  held  that  the  uninterrupted 
possession  of  the  weir  for  so  many  years, 
with  the  acquiescence  of  the  particular 
tenants  for  life,  did  not  affect  him  who  had 
the  inheritance  in  reversion.  Bradbury 
V.  Grinsell,  Mich.  41  Geo.  3  ;  2  W.  Saund. 
175,d.  And  in  Daniel  \.  North,  11  East, 
370,  it  was  held  that  an  enjoyment  of  lights 
for  more  than  twenty  years,  during  the 
occupation  of  the  opposite  premises  by  a 
tenant,  did  not  preclude  his  landlord,  who 
was  ignorant  of  the  fact,  from  disputing 
the  right  to  the  enjoyment  of  such  lights. 
See  also  Wood  v.  Veal,  5  B.  &  A.  454. 
Cross  V.  Lewis,  2  B.  &  C.  686. 

(z)  See    Campbell  v.    Wilson,  3   East, 

294.     In  that  case,  the  road  in  question 

had  been  used  by  the  defendant  for  more 

than   twenty   years,   an  award   had  been 

VOL.  II, 


made  about  twenty-six  before  the  action, 
the  operation  of  which  was  to  extinguish  all 
the  ways  then  existing,  except  particular 
ways,  not  including  the  one  in  question. 
Chambre,  J,  observed  to  the  jury,  that  it 
was  probable  that  the  defendant's  enjoy- 
ment of  the  way  over  the  plaintiff's  moss- 
dale,  after  the  award,  originated  in  mistake  j 
but  that  if  they  were  satisfied  that  the  en- 
joyment was  adverse,  and  that  it  had  con- 
tinued for  more  than  twenty  years  and 
upwards  before  the  action,  it  was  a  suffi- 
cient ground  for  presuming  a  grant.  The 
jury  found  for  the  defendant;  and  upon 
motion  for  a  new  trial,  it  was  objected,  as 
a  misdirection,  that  the  jury  had  been 
told  that  they  ouglit  to  presume  a  grant, 
although  they  were  of  opinion  that  the  user 
originated  in  mistake.  The  rule,  however, 
was  discharged,  on  the  ground,  it  seems, 
that  the  real  question  had  been  substan- 
tially left  to  the  jury,  there  being  no  evi- 
dence to  refer  the  use  of  the  way  to  the 
award.  Althougli  right  of  common  has 
been  exercised  for  far  more  than  twenty 
years,  yet  if,  from  the  nature  and  circum- 
stances of  the  enjoyment,  it  does  not  appear 
to  have  been  generally  known  to  all  those 
interested  in  opposing  the  right,  it  is  a 
question  for  the  jury  whether  the  enjoy- 
ment is  to  be  referred  to  a  right,  or  to  en» 
croachment.  Uawson  v.  Buke  of  Norfolli, 
1  Price,  247. 

3N 
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for  twenty  years  through  the  laches  of  his  i^redecessor,  for  the  latter  was 
incapable  of  making  the  grant  (a). 

Where,  by  a  statute,  it  is  essential  to  a  conveyance  that  it  should  be  made 
by  bargain  and  sale,  enrolled  in  Chancery,  it  will  not,  it  seems,  be  presumed, 
even  after  long-continued  enjoyment,  that  such  a  deed  was  enrolled,  unless 
some  foundation  be  laid  for  making  such  a  presumption ;  as  by  proof  that 
the  rolls  have  been  searched,  and  a  chasm  found  corresponding  with  the 
date  of  the  supposed  conveyance  (&). 

Where  possession  or  usage  has  been  of  long  duration,  although  it  neither 
furnishes  an  absolute  bar,  nor  operates  virtually  as  such,  in  analogy  to  the 
statutes  of  Limitations,  yet  such  evidence  is  so  far  regarded  and  recognized 
by  the  Courts,  that  a  practical  efficacy  is  given  to  it,  not  wholly  derived 
from  its  own  natural  weight,  as  estimated  by  a  jury,  but  partly  from  consi- 
derations of  policy  and  convenience  (e). 


(a)  Barliei'  v.  Richardson,  4  B.  &  A. 
670. 

{h)  Doe  V.  Waterton,  3  B.  &  A.  149. 
The  premises,  which  were  copyhold,  had 
been  surrendered  to  the  use  of  trustees,  in 
trust  for  the  poor  of  a  town,  and  the  trus- 
tees had  been  admitted  under  the  surren- 
der in  1743,  and  remained  in  possession 
till  1819.  See  also  Wright  v.  Smythles, 
10  East,  409,  But  see  E.  v.  Bucliby, 
7  East,  45. 

(c)  Proof  of  long-continued  possession 
does  not  in  any  case,  except  by  the  pe- 
remptory direction  of  a  statute  of  limita- 
tions, operate  as  a  bar,  but  merely  as 
evidence  of  a  legal  commencement.  In 
such  cases,  evidence  of  possession  is  of 
great  weight;  but  there  is  no  positive  rule 
which  says,  that  possession  for  one  or  two 
centuries,  or  any  time  within  memory, 
shall  be  a  sufficient  ground  for  presuming 
a  charter.  In  the  case  of  a  supposed  bye- 
law,  usage  is  evidence  to  support  it,  with- 
out the  production  of  the  original  written 
law,  or  the  loss  of  it.  In  all  such  cases, 
the  presumption  in  favour  of  rights,  of 
which  the  parties  have  been  in  long  and 
peaceable  possession,  is  founded  upon  prin- 
ciples of  sound  policy  and  convenience. 
Per  Ld.  Mansfield,  1  Cowp.  110.  In  Read 
V.  J3rookman,8T.  R.  1.S9,  Buller,  J.  said, 
"  For  these  last  two  hundred  years  it  has 
been  considered  as  clear  law,  that  grants, 
letters  jiatent,  and  records,  may  be  pre- 
sumed from  length  of  time.  It  was  so  laid 
down  in  Lord  Coke's  time,  12  Rep.  5,  as 
undoubted  law  at  that  tirue,  and  in  modern 
times  has  been  adopted  to  its  fullest  ex- 
tent." See  1  T.  R.  399.  n.— Where  the 
mayor  and  aldermen  of  a  corporation  had 
for  near  a  century  acted  as  the  trustees 
of  a  school,  and  received  the  rents  and 
profits,  it  was  held,  that  a  charter  might 
be  presumed.  Baricick  v.  Thomson, 
7  T.  R.  488. — Where  long  possession  has 
accompanied  a  recovery,  a  surrender  by 
the  tenant  for  life  will  be  presumed. 
2  Saund.  42.  7.  In  Biddulph  v.  At  her, 
2  \\i\».  23,  proof  that  the  owners  of  an 


estate  had  enjoyed  wrecks  for  the  space  of 
ninety-two  years,  was  held  to  be  strong 
evidence  of  right.  In  Hasselden  v.  Brad- 
vey,  3  G.  3,  C.  B.,  cited  by  Buller,  J., 
3  T.  R.  159,  it  was  held,  that  a  jury  might 
find  a  recovery  .on  presumption;  and  see 
Bridges  v.  Dulie  of  Chandos,  2  Burr. 
1665;  ^Mi/Vrt,  tit.  Recovery.  The  pro- 
duction of  an  original  lease  for  a  long 
term,  and  possession  for  seventy  years,  is 
evidence  of  an  assignment.  Earl  v.  Bax- 
ter, 2  Bl.  1288.  So  possession  of  land  for 
twenty  years,  and  evidence  of  a  deed, 
purporting  to  assign  an  old  term  of  two 
thousand  years,  is  evidence  of  an  original 
grant  of  that  term.  Benn  v.  Barnard, 
2  Cowp.  595.  In  Roe  d.  Johnson  v.  Ire- 
land, 11  East,  279,  where  a  surrender  had 
been  made  to  churchwardens,  and  tluir 
successors,  in  the  year  1636,  without 
naming  any  rent ;  but  in  1649  the  Par- 
liamentary Survey  charged  them  with  Qd. 
rent,  under  the  head  of  Freehold  Rents ; 
and  there  was  no  evidence  of  any  different 
rent  having  been  paid  since  that  time ;  and 
receipts  had  been  given  for  it  as  for  a  free- 
hold rent,  by  the  stewards  of  the  manor; 
it  was  held  to  be  evidence  on  which  the 
jury  might  presume  an  enfranchisement, 
even  against  the  Crown,  although  the  ma- 
nor had  continued  out  in  lease  from  before 
1636  to  1804,  although  an  old  tablet  of 
parochial  benefactions,  suspended  in  the 
church,  noticed  the  surrender,  but  made 
no  mention  of  any  enfranchisement ;  and 
Ld.  Ellenborough  said,  "  that  he  would 
presume  anything  capable  of  being  pre- 
sumed, in  order  to  support  so  long  an  en- 
joyment; and  that,  as  Lord  Kenyon  had 
said,  on  a  similar  occasion,  he  would  pre- 
sume not  only  one,  but  a  hundred  grants, 
if  they  were  necessary.  See  also  Lady 
Stafford  v.  Lnellin,  Skinn.  77.  King 
V.  Carpenter,  2  Show.  48.  A  grant  of 
property  of  the  Duchy  of  Lancaster  is  sub- 
ject to  the  same  incidents  as  other  Crown 
grants ;  a  grant  therefore  of  such  property 
whilst  out  on  lease,  not  recited  in  the 
grant,  is  void,  notwithstanding   an   user 
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1       .rror  in  hp  jrencrallv  true,  that  whenever  the  original  pos-  Gr^.t. 
It  seems,  however,  to  be  generauy         ,  l,v  thp  iiartv  who  Prr-ump- 

.1  4.  ^f +V.O  hnlripr  can  be  accounted  toi   ny  me  paiij    wuu   ii<-      i 

S:r  I  u.?:     a'tttctu:;.  .it,e,  and  *ere  i.  no  precise  poi„t  of  "»'■ 
f  rie't^lh  a  c.ea.y  adverse  po.e.i„..  -^^^^^Z^Z  Z 

,4     :c»m»  r.,.-,  yet  after  loug-con.inued  enjoyment   a  grant  ft  „   t,  e 
Crown  may  be  presumed.    After  long-oont.nued  exercise  of  a  r  glit 
adlvslby  theVrior  of  Stonely,  it  was  held,  that  a  grant  was  to  be  pre- 
!„m°d(<.)-  L  that  all  should  be  presumed  to  ha«  been  solemnly  done 
Xh  could  make  the  ancient  appropriation  good,  although  the  orrgmal 

grant  could  not  be  found.  .dvowson  of  a  curacy  under 

Where  the  question  was  as  to  the  riglit  oi  au.o  ,;   ,      , 

Si'irors;  rr:  r:^  rr  ■  ir:f  :^.^^^ 

The  Crown  was  pro^d  since  that  time  ;  but  tUose  claiming  under  the  gran 
had  eniled  the  nomination  or  appointment.     The  jury  found,  under  the 
dtrection'of  Ld.  Mansfield,  a  grant  of  the  advowson  by  the  Crown,  subso- 
nuent  to  the  errant  of  the  deanery  (/).  . 

There  it  w'as  proved  that  the  corporation  "f  Kingston-upon-Hull  had  in 
,774)  been  in  possession  and  receipt  of  toll-dues  on  goods  -'P?  '"^  ■"';  "  J 
port  of  Hull,  for  the  space  of  three  hundred  and  thirty  years  it "»  lef  t" 
the  jury  to  presume  a  grant  by  the  Crown  of  those  duties,  between  the  date 

„„.er.Uegrantr,o™ie3,tol700,..the  «„' ^^^r.^  S^  tn'in'^'.S'^v"  m' 
King  must  be  taken  to  have  been  deceived  '"  «»    °°'^' ^'l,„lj    that  althoiigb  the  ad- 
when  he  granted  that  which  he  conld  not  But  the  '.»""'"■";    ,     ,^        °  t  „f  the 
give  .eeo?di„g  t.  the  teniis  of  t,^  gran  •  v    ™        d  -^pas^  y  ___  ,|,,,..„„,„„ 
Alcock  V.  Cooke,  5  Bmg.  340.     Altliou  n  ^    -'                   j^  ^    intended,  in  respect 
the  King  may  hold  lands,  &c.  as  an  n.te-  yf  J^^^t^^^^J^^.^d  continued  possession, 
rior  lord,  he  holds  also  as  King     lb      See  jj  ^1\«  J^^^^^  ^  l^^^f^l  grant  by  the  king 
further,  Chad  v.  TUsed,  2  B.  &B.  403.  Jll^.Ve  said  Humphrey ;  tor  that  all  should 
(d)  See  Doe  d.  Femmck  v.  Read,  6  B.  ^^^  presumed  to  have  been  solemnly  done 
&  A.  232;  infra,  923,  note  (/).  ^^j^^'^j^  j^j„i,t  m^ke  the  ancient  appropria- 
te) Bedle  V.  Beard,   12  Co.    5.     The  ^-^^^      q^,  although  the  grant  could  not  be 
church  was  appurtenant  to  the  manor  of  gj^^wn.     And  it  was  alsosaid,  that  ancient 
Kimbolton,  which  manor,  cum  perfinenti-  possession  would  injure  instead  ot  strengrn- 
bus,  was  granted  by  Edward  the  First  to  ^^;      ^  title,  if,  after  a  succession  of  agp>, 
Humphrey  de  Bohun,  in  tail  general.     The  ^„^i  ^^.^  jecease  of  tlie  parties,  objections 
latter  granted  it  to  the  prior  of  Stonely  gj^^uld  prevail  which  might  have  been  an- 
and  his  successors,  wlio  held  it  till  the  dis-  ^^^^^ed  in  the  lifetime  of  the  parties,  and 
solution  of  the  monastery,  27  Hen.  8.     The  ^j,;,,     if  well  founded    would  have  be«i 
manor  had  descended  to  Edward  duke  of  g^^^^^    n.ade.     See    the    observations    ot 
Buckingham,  and  upon  his  attainder  king  j^ord  Mansfield  on  the  above  case,  Cowp. 
Henry  the  Ei'-hth  granted  the  manor,  with  io9,  110  ;    and    in    Eldridge   v.    Knoti, 
all  advowsans,  to  Wingfield,  and  afterwards  ^owp.  215. 

sold  the  rectory  as  impropriate  in  tee ;  and  MUbanh,  12  G.  3,  B.  R. ; 

the  plaintiff  claimed  by  mesne  conveyance  'i/YSinlL  note.    The  curacy  ap- 

ironi  the  vendee.    The  defendant  obtained  1  T.  R.  ^J J,  m  tne                          ^^ 

a  presentation  from    queen  Elizabeth  by  S«te  "l^itiHot  lading  been  licensed, 

lapse,  pretending  that  the  church  was  not  f "J, *'\ J^^^"^^^*^  Ue  could  not  maintau.  an 

!^I;:j^ST^:^r^S"nS'  ;LX  l^  «  -d  and  received  against 

Humphrey  de  Bohun,  under  the  description  an  intruder. 


of  maneriam  cum pertmentlbua  ;  and  that 
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Grant  from  of  the  charter,  5  Rich.  2d  (1382),  and  the  year  1441,  when  the  enjoyment 

the  Crown,    commenced,  and  the  jury  found  the  grant  (^). 

In  a  case  in  the  Duchy  Court,  between  the  King  and  Mr.  Brown,  it  was 
held,  by  Ld.  Mansfield,  that  possession  and  enjoyment  for  one  hundred 
years  operated  as  evidence  against  the  Crown  for  right  in  the  defendant,  if 
tlie  claim  could  have  a  legal  commencement  (Ji).  ' 

Legal  pre-        The  law  will,  in  many  instances,  found  a  presumption  in  fact  as  to  a  legal 

sumptions,    ^j^ig^  ^p^j^  q^Jj^j.  grounds  than  long-continued  enjoyment. 

The  presumption  of  law  is  omnia  Hte  esse  acta ;  and  upon  this  principle, 
wherever  trustees  are  bound  to  convey  an  estate  to  the  beneficial  owner,  it 
is  to  be  presumed,  for  the  sake  of  investing  one  who  has  the  lawful  posses- 
sion, with  the  legal  title,  that  they  have  done  their  duty  (i). 

In  the  case  of  Lade  v.  Halford  (h),  Lord  Mansfield  said,  that  he  and  several 
of  the  Judges  had  resolved  never  to  suffer  a  plaintiff"  in  ejectment  to  be 
nonsuited  by  a  term  outstanding  in  his  own  trustee,  or  a  satisfied  term  to  be 
set  up  by  a  mortgagor  against  a  mortgagee,  but  direct  the  jury  to  presume 
it  to  be  surrendered  (/).  So  a  surrender  of  a  satisfied  term  is  to  be  pre- 
sumed in  favour  of  the  owner  of  the  inheritance,  where  it  is  his  interest  that 
the  term  should  be  considered  as  surrendered  (m). 

Where  there  was  a  grant  of  a  stewardship  of  a  manor  in  1821,  and  it  ap- 
peared that  a  term  had  been  created  in  1712  to  attend  the  inheritance,  that 
upon  a  sale  in  1793  the  conveyance  contained  a  declaration  that  all  who 
held  outstanding  terms  should  hold  them  in  trust  to  attend  the  inheritance, 
it  was  held  that  it  was  properly  left  to  the  jury  to  presume  a  surrender  of 
the  term  in  support  of  the  grant  (n). 

And  a  surrender  may  be  presumed  from  the  acts  and  dealings  of  the 
owner,  when  they  are  inconsistent  with  the  supposition  that  there  has  been 
no  surrender,  and  there  is  no  reason  to  apprehend  that  none  has  been 
made  (o). 


(g)  The  Mayor  of  Kingston-upon-Hull 
V.  Horner,  1  Cowp.  102. 

(/t)  Cited  by  Ld.  Mansfield,  1  Cowp. 
110.  See  also  Roe  d.  Johnson  v.  Ireland, 
11  East,  280;  supra,  915;  Skinn.  78; 
Vin.  Abr.  ^v.  Q.  a.  2. 

(i)  See  Ld.  Ellenborough's  observations 
in  Keene  v.  Dearden,  8  East,  263.  See 
also  Lord  Kenyon's  observations  in  Doe  v. 
Staple,  2  T.  R.  696.  Boe  v.  Sybourn,  7  T. 
R.2. 

{k)  B.  N.  P.  110,  cited  in  Doe  d.  Bris- 
tow  v.  Peijge,  1  T.  R.  758,  in  note. 

(Z)  Lord  Kenyon,  in  the  case  of  Doe  v. 
Staple,  2  T.  R.  684,  and  Doe  v.  Sybourn, 
7  T.  R.  2,  expressed  his  approbation  of 
Lord  Mansfield's  doctrine.  In  England  d. 
Sybourn  v.  Slade,  4  T.  R.  682,  a  fatlier 
having  devised  lands  to  trustees,  in  trust 
to  convey  them  to  his  son  in  fee,  on  his 
attainmg  the  age  of  twenty-one ;  it  was 
left  to  the  jury  to  presume  that  this  had 
been  done,  alt'hoi'gh  twenty  years  had  not 
elapsed.     See  the  next  note. 

(7h)  Doe  d.  Burdett  v.  Wright,  2  B.  & 
A.  710.  Where  a  term  of  one  thousand 
years  was  created  by  deed  in  1717,  and  in 
1 735  was  assigned  for  the  purpose  of  se- 
curing an  annuity  to  A.,  and  after  that  to 


attend  the  inheritance  :  A.  having  died  in 
1741,  and  the  estate  having  remained  un- 
disturbed m  the  hands  of  the  owner  of  the 
inheritance  and  her  devisee  from  1735  to 
1813,  without  any  notice  having  been  in 
the  meantime  taken  of  the  term,  except 
that  iu  1801  the  devisor,  in  whose  posses- 
sion the  deeds  creating  and  assigning  it 
were  found,  covenanted  to  produce  those 
deeds  when  called  for  ;  it  was  held  that  the 
jury  were  warranted,  in  an  ejectment 
brought  for  the  premises  by  the  heir  at  law, 
to  presume  a  surrender  of  the  term.  In 
Doe  d.  Bristoto  v.  Pegge,  25  G.  3,  B.  R., 
1  T.  R.  758,  in  the  note,  Lord  Mansfield 
said,  "  I  found  tliis  point  settled  before  I 
came  into  this  court,  that  the  Court  never 
sufiers  a  mortgagor  to  set  up  the  title  of  a 
third  person  against  his  mortgagee ;  for  he 
made  the  mortgage,  and  it  does  not  lie  in 
his  mouth  to  say  so,  though  such  third 
person  might  have  a  right  to  recover  the 
possession.  Nor  shall  a  tenant,  who  has 
paid  rent,  and  acted  as  such,  ever  set  up  a 
superior  title  of  a  third  person  against  his 
lessor,  in  bar  of  an  ejectment  brought  by 
him." 

(n)  Bartlett  v.  Doivnes,  3  B.  «fe  C.  6I6. 

(o)  Lord  Tenterden,  in  Doe  v.  Hllder, 
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But  this   is   not   a  direct  and  immediate  anference  to  be  made  by  the  Presump^ 
Courts,  but   by    a  jury;  and  although  the  Court  wxll,  under  certain  c.r- 
cumstanees,  direct  a  jury  to  presume  an  outstanding  term  to  have  been 
surrendered  by  the  trustee,   yet,  if  such  a  presumption  be  not  made  by 
the  jury,  it  cannot  be  made  by  the  Court  0). 

But  a  surrender  of  an  outstanding  term   is  not  to  be  presumed  where       . 
the  purpose  for  which  the  term  was  created  remains  unsatisfied.     Thus 
an  unsatisfied  term,  raised  for  the  purpose  of  securing  an  annuity,  cannot 
durino-  the  life  of  the  annuitant  be  presumed  to  have  been  surrendered  {q). 


2  B.  &  A.  782,  observes,  "  So  where  acts 
are  done  or  omitted  by  the  owner  of  the 
inheritance,  and  persons  dealing  with  him 
as  to  the  land,  which  ought  not  reason- 
ably to  be  done  or  omitted,  if  the  term 
existed  in  the  hands  of  the  trustee,  and 
there  does  not  appear  to  be  anything  that 
should  prevent  a  surrender  from  being 
made,  the  act  or  omission  may  be  most 
reasonably  accounted  for  by  supposing  a 
surrender  of  the  term,  and  therefore  a  sur- 
render mav  be  presumed."  See  further 
as  to  the  doctrine  of  presuming  a  sur- 
render, Doe  V.  Putland,  Sugden's  V.  &  P. 
438.    Aspinal  v.  Kempson,  ib.  433. 

{j)')  See  Lord  Kenyon's  observations  in 
Goodtitle  d.  Jones  v.  Jones,  7  T.  R.  47  ; 
Mich.  1796.  In  that  case,  it  was  stated  in 
the  verdict  that  an  old  term  created  in  the 
preceding  century  had  been  assigned  from 
time  to  time,  and  was  in  existence  in  the 
year  1780. 

(q)  Doe  d.  Hodsden  v.  Staple,  2  T.  R. 
684.     In  1772  a  term  of  1,000  years  was 
created  by  deed,  for  the  purpose  of  secur- 
ing a  sum  of  5,000  L;  and  in  1787  the 
principal  and  interest  having  been  paid, 
the  residue  of  the  term  was  assigned  in 
trust  for  the  devisees  of  the  person  who 
created  the  term.     In  1789  the  premises 
were  conveyed  to  a  purchaser  by  deed,  and 
the  residue  of  the  term  was  assigned  in 
trust  for  the  purchaser,  her  heirs  and  as- 
signees, or  as  she  should  appoint,  and  in 
the  meantime  to  attend  the  inheritance. 
The  purchaser  entered  into  possession  of 
the  premises,  and  continued  so  possessed 
till  her  death.     In  1808  she  executed  a 
marriage-settlement,  reserving  to  herself  a 
power  of  appointment   by  deed  or  will, 
and  after  the  marriage,  she,  in  December 
1813,  devised  all  her  real  estate  ;  neither 
in  the  marriage-settlement  nor  in  the  will 
was  any  mention  made  of  the  term  of  1,000 
years ;  she  and  her  husband  having  both 
died,  it  was  held,  on  ejectment  brought  by 
her  heir  at  law,  that  there  were  no  pre- 
mises from  which  a  surrender  of  the  term 
could  be  presumed.     Doe  v.  Ploioman,  2 
B.  &  Ad.  573.     In  the  above  case  it  was 
admitted  by  counsel  in  argument,  that  it 
was  not  usual  in  practice  to  notice  such 
terms  in  a  marriage-settlement,  and  there- 
fore the  Court  held,   that   there  was  no 
ground  for  presuming  a  surrender.     Lord 


Tenterden,  in  the  same  case,   called  in 
question  the  decisions  m  Doe  v.  Wright, 
2  B.  &  A.  710 ;  and  Doe  v.  Hilder,  2  B.  & 
A.  782.    Those  decisions  have  also  been 
questioned  in  Doe  v.  Putland,  Sugden  on 
Vendors  and  Purchasers,  440 ;  by  Richards, 
C.  B.,   and   Graham,  B.,  in  Dearden  v. 
Lord  Byron,  ib.  444  ;  by  Richards,  C.  B., 
in  the  Marquis  of  Towmend  v.  Bishop  of 
Norwich,  Ib.  443,  and  Hayes  v.  Baily, 
lb.  444;  Aspinal  v.  Kempton,  Ib.  446,by 
Lord  Eldon,  C,  who  in  the  latter  case  ob- 
served upon  the  case  of  Doe  v.  Hilder,  2 
B.  &  A.  782  :  "  I  have  no  hesitation  in  de- 
claring that  I  could  not  have  directed  a 
jury  to  presume  a  surrender  of  the  term  in 
that  case  ;  and  for  the  safety  of  the  titles 
to  the  landed  estates  in  this  country,  I 
think  it  right  to  declare  that  I  do  not  con- 
cur in  the  doctrine  laid  down  in  that  case." 
See  Sugden  on  Vendors  and  Purchasers, 
8th  edit.,  from  440  to  446 ;  Matthews  on 
The  Doctrine  of  Presumption    and  Pre- 
sumptive Evidence,  226  to  259.     It  is  to 
be  remarked,  that  in  the  above  case  of 
Doev.  Plowman,  the  claim  of  the  heir  at 
law  was  allowed  to  be  defeated   by  the 
term  outstanding  in  his  own  trustee.     See 
further,  Evans  v.  Bicknell,  6  Ves.  184; 
HlUai/  v.  Wather,  12  Ves.  251 ;  Shannon 
V.  Broadstreet,  1  Sch.  &  Lefroy,  70 ;  Lee 
V.   Wallwyn,  9  Ves.  31;  1  Madd.  412. 
Twenty  years'  adverse  possession  against 
trustees  for   raising  portions   is  evidence 
that  the  right  of  the  trustees  has  been 
released  and  satisfied.  Doe  v.  Martyn,  8 
B.  &  C.  497.     The  presumption  of  a  sur- 
render of  a  term  can  only  be  made  where  a 
title  has  been  shown  by  the  party  who  calls 
for  the  presumption,  good  in  substance  but 
wantmg  in  some  collateral  matter  neces- 
sary to  complete  it  in  point  of  form,  and 
the  possession  has  been  consistent  with  the 
existence  of  the  fact  required  to  be  pre- 
sumed  ;  where  therefore  the  party  calling 
for  it   to  be  made    stood   only  upon   the 
naked  possession,  and  proved  neither  title 
thereto  nor  conveyance,  nor  how  he  acquired 
it,  and  the  only   ground  for  presuming  a 
mortgage  term  to  have  ceased  or  been  sur- 
rendered was,  that  proceedings  in  equity 
had  been  commenced  for  raising  monies  by 
sale  of  the  mortgaged   estates,  to  which 
the  mortgagee  was  a  party,  but  there  was 
no  proof  of  the  particular  estate  having 
been  sold,    or  the  mortgage-money  paid 
3  N  3 
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Prcsiimp-  So,  although  fis  against    a   mortgagor   who  seeks  to  defeat  the  title  of 

tlouoflaw.   his  mortgagee,  a  surrender  of  an  outstanding  term  will  be  presumed,  yet 

that  presumption  will  not  be  made  in  favour  of  a  prior  mortagee  against 

a  subsequent  mortgagee,  in  possession  of  the  title  deeds,  without  notice 

of  the  prior  incumbrance  (r). 

And  the  law  will  not,  in  any  case,  raise  such  a  presumption  on  a  supposed 
breach  of  trust  on  the  part  of  the  trustees.  Thus,  where  an  estate  was  con- 
veyed to  trustees,  in  trust,  to  sell  and  to  invest  the  money  arising  from  the 
sale  in  the  purchase  of  lands,  to  be  settled  to  certain  specified  uses,  but  till 
the  sale  to  permit  A.  to  remain  in  possession,  and  to  receive  the  rents 
and  profits,  A.  having  remained  in  possession  for  more  than  twenty  years, 
it  was  held,  on  an  ejectment  brought  by  the  trustees,  that  the  possession 
of  A.  was  not  an  adverse  possession  as  against  the  trustees,  and  that  no 
reconveyance  by  the  trustees  to  A.  could  be  presumed  (s).  And  the  jury 
will  not  be  directed  to  presume  the  surrender  of  a  term  to  attend  the 
inheritance  against  the  interest  of  the  owner.  Thus,  where  an  old  mortgage- 
term  of  one  thousand  years  was  created  in  1727,  was  recognized  in  a  mar- 
riage settlement  of  the  owner  of  the  inheritance  in  1751,  by  which  a  sum 
was  appropriated  to  its  discharge,  and  no  farther  notice  was  taken  of  it  till 
1802,  when  a  mortgage-deed,  to  which  the  owner  of  the  inheritance  and  the 
representatives  of  the  termors  were  parties,  assigned  it,  as  a  security,  it  was 
held  that  a  surrender  could  not  be  presumed  (^). 

Finally,  it  seems  that  an  artificial  presumption  of  this  nature  is  not  to 
be  made  gratuitously,  merely  because  a  term  is  satisfied,  unless  it  be  to 
answer  some  purpose  of  justice  (m).  It  is  to  be  remembered,  that  the  pre- 
sumptions here  spoken  of  are  the  mere  artificial  creatures  of  law,  depending 
entirely  on  considerations  of  legal  policy  and  convenience ;  they  are  pure 
legal  rules;  the  jury  being,  for  this  purpose,  mere  passive  instruments  in 
the  hands  of  the  Court.  Such  presumptions  difter,  therefore,  toto  ccelo, 
from  conclusions  drawn  by  a  jury,  when  they  determine  according  to  the 
natural  tendency  and  weight  of  the  evidence ;  a  distinction  of  importance, 
inasmuch  as  considerations  of  policy  and  convenience,  which  are  the  very 
source,  and  origin,  and  support  of  artificial  presumptions,  have  no  applica- 
tion to  conclusions  as  to  actual  matter  of  fact.  It  is  obvious,  that  wherever 
a  jury  is  required  to  find,  not  according  to  their  actual  conviction  of  the 
truth,  but  in  conformity  with  any  considerations  of  policy,  their  finding  re- 
solves itself  into  a  mere  rule  or  presumption  of  law. 

It  has  been  intimated,  that  the  doctrine  of  legal  presumptions  ought  not 
to  be  extended  (x).  This,  however,  is  a  matter  of  purely  legal  considera- 
tion.    The  practice  of  requiring  juries,  in  any  case,  to  be  mere  passive 

off,   the    Court   held,   tliat  no    presump-  the  occupation.    Doe  d.  Carr  v.  Bellyard, 

tion  could  be  made.  Doe  d.  Hammond  v.  3  M.  &  Ry.  111. 

Cooke,  G  Bing.  174,  and  3  M.  &  P.  411.  (r)  Goodtitle  d.  Norris  v.  Morgan,  1 

Where  the  wife  was  in  possession  of  the  T.  R.  735. 

premises  for  three  months  before  her  mar-  (*-)  Keene  v.  Dearden,  8  East,  248. 

riage,and  she  and  her  husband  continued  (t)  Doe  d.  Graham  v.  Scott,   11  East, 

iiftei-wards  in  possession  for  forty  years,  478,  and  supra,  916  (m)- 

lield,  that  the  juiy  might  assume  the  hus-  {u)  See  Lord  Eldon's    observations   in 

band's  possession   to  be  in  her  right,  and  Evans  \.  Bichiell,G\es.\M;  and  of  Lord 

referable  to  hej  prior  seisin,  and  suffici-  Ellenborough,  C.  J.,  in  Doe  d.  Gh-aliam\. 

eut  to  rebut  the  presumption  of  a  prior  Scott,  11  East,  478. 

title  in  the  wife's  father,  who  with  his  son  (x;  See  Lord  Eldon's   observations   ia 

iiud  heir  had  always  lived  near,  and  had  G  Ves.  184;  10  Ves.  259;  and  of  Abbott, 

never  disturbed  the  husband  and  wife  in  C.  J.,  5  B.  &  A.  216. 
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instruments  in  finding  facts  upon  their  oaths,  in  ^^  ^^^^^U'^^:   *^""'"^- 
Court  itself  did  not  believe  (2/),  although  now  established    is  oi  singular 
Court  ^t^«     <^^^  indirectly,  to  establish  an  artificial  presumption 

:Zh  for  wa^t  e  h  r  of  inclinadon  or  authority,  could  not  be  established 
rna^;pHed  directly.  It  seems  to  be  very  difticult  to  say,  why  such  pre- 
"  1  ios  should  not  at  once  have  been   established  as  mere  presumptions 

0  aw  to  be  applied  to  the  facts  by  the  Courts,  without  the  aid  of  a  jury 
That  course  wolld  certainly  have  been  more  simple,  and  any  ob,ec  ion,  as 

1  the  want  of  authority,  would  apply  with  equal  if  not  superior  force  to 
!he  establishing  such  presumptions  indirectly  through  the  medmm  of  a 

■^"subsequently  to  the  writing  the  preceding  observations,  the  stat.  2  &  3 
Wm  n71,l-s  been  passed  (.),  which  is  intituled,  "An  ^ct  for  shortenm^^ 
the  ter  n  of  Prescription  in  certain  cases,"  and  which  enacts,  s.  1,  that  no  claim 
which  may  be  lawfully  made  at  the  common  hiw  by  custom    1--^^^^^^^^^^ 
or  -rant  to  any  ric^ht  of  common,  or  other  profit  or  benefit  to  be  take  i  and 
foyed  f    m  o'  u^^on  any  land  of  the  king,  or  any  land  parcel  of  the  duchy 
o^Zn  aster,  or  o    the  duchy  of  Cornwall,  or  of  any  ecclesiastical  or  lay 
ertTor  bily  corporate,  except  such  matters  and  things  as  are  herein 
specially  provided  for,  and  except  tithes,  rents,  and  services,    hal  ,  where 
such  right,  profit,  or  benefit  shall  have  been  actually  taken  and  enjoyed  by 
any  person  claim^g  right  thereto,  without  interruption,  tor  the  ful   peno 
of  thirty  years,  be  defeated  or  destroyed  by  showing  only  that  such  ngh 
profit,  or  benefit  was  first  taken  or  enjoyed  at  any  time  prior  to  such  period 
of  thirty  years  ;  but  nevertheless  such  claim  may  be  defeated  m  any  other 
way  by  which  the  same  is  now  liabla  to  be  defeated  •,  and  when  such  right, 
profit,  or  benefit  shall  have  been  so  taken  and  enjoyed  as  aioresaid    or  the 
full  period  of  60  years,  the  right  thereto  shall  be  deemed  absolute  and  inde- 
feasible, unless  it  shall  appear  that  the  same  was  taken  and  enjoyed  by 
some  consent  or  agreement  expressly  made  or  given  for  that  purpose  by 

"^itt^'^'Thafno  claim  which  may  be  lawfully  ma.le  at  the  common  law, 
by  custom,  prescription,  or  grant  («),  to  any  way  or  other  easement,  or  to 

(,)  SeeLordMan^eld'soljervationsln  ^^^^^^^^^  :S:l;::f'i  ^^S 

Elclrirlge..  Knott,  I  Co.,.  2U  Ir/ffeS  Tw-  a  bar.      And  that   au- 

(z)  The  principle  ot  tins  Act,  and  the  ^^^^^  observes,  that  so  heavy  a  tax  on  the 

alterations  intended  to  be  eftected   Dy  it,  ^.^^^^^^^^cis  an<l  goo.l  sense  of  juries,  wliich 

are  very  clearly  and  succinctly  gtated  hy  ^^^^  ^.^^j^^  ^^  ^^  jj^p.jj.  foj.  the  sake 

Mr.   Baron  Parke  in  tlie  very  able  judg-  ^^.  ^^.^jnigteriu-i  substantial  justice,  ought 

ment    delivered   by  J"™  J° /Hf  „f '\°:  to  be  removed  by  the  Legislature."     The 

Brk/ht  V.  Walker,  1  C.  M.  &  K.  M  t  ,  ne  ^^^  .^^  question  is  hitended  to  accomplish 

there  observes,    "For  a    series   ot   years  ^^^.^^                 ^^^  shortening,  in  effect,  the 

prior  to  the  passing  of  this  Act   Judges  .^^  ^^  prescription,  and    making  that 

had  been  in  the  habit  of,  lor  the  further-  ^Qg^ggj,,jon  a  bar  or  title   in  itself,  wliich 

ance  of  justice  and  the  sake  of  peace,  to  f  _^^  ^^  before  only  by  the  intervention  of 
leave   it    to    juries    to    presume    a  grant 

from    a  long    exercise    of  f "  J'^^^^^rpor^l  J     >                              ^^^^  ^,^^     ^^^^^p. 

li^tatrt?  t  r  sS-tf  °Lmit/tLTs:  tiin"lf^a\raiit  could  -t  be  njade  wlj. 

sLh   p^efumptions  did    not    always  pro-  -o.^-:^^^i:^:,S:^\^i 

ceedon  a  belief  that  the  thing  presumed  neither  «°;^1^  ,;^*,.;'*,  Jf  Yand   durino-  the 

had  actually  takei^ga.^  ^h^ T^E  ISo^^rTwiTtl^^ccuJation  of  a  les- 

efficacy    was    given    to    tlie  existence   o        ^'°" ''f  ^''V'^"  "J'''i^ ',^,.,.  le  M   t  U.-ilO. 
possession  beyond  its  simple  and  natural       case  ot /ir/,;/*.^  v.  Walkc.,lL.H  x  «. 
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Presump-     any  watercourse,  or  the  use  of  any  water  to  be  enjoyed  or  derived  upon, 
tioD  of  law.  over  or  from  any  land  or  water  of  our  said  lord  the  king,  his  heirs  or  suc- 
cessors, or  being  parcel  of  the  duchy  of  Lancaster,  or  of  the  duchy  of  Corn- 
wall, or  being  the  property  of  any  ecclesiastical  or  lay  person  or  body  cor- 
porate, when  such  way  or  other  matter  as  herein  last  before  mentioned 


In  that  case  a  way  had  been  used  ad- 
versely for  20  years  over  land  in  posses- 
sion of  a  lessee,  who  held  under  a  lease  for 
lives  granted  by  the  Bishop  of  Worcester, 
and  it  was  held  that  this  user  gave  no  right 
as  against  the  Bishop,  and  did  not  affect 
the  see.  It  was  likewise  held  that  no  right 
was  gained  as  against  the  Bishop's  lessee. 
The  grounds  of  this  decision  are  fully  ex- 
plained by  Parke,  B.in  delivering  the  judg- 
ment of  the  Court,  and  are  a  valuable 
commentary  on  the  statute.  "  If  the  enjoy- 
ment," be  says,  "  takes  place  with  the  ac- 
quiescence or  by  the  laches  of  one  who  is 
tenant  for  life  only,  the  question  is,  what  is 
its  effect,  according  to  the  true  meaning  of 
the  Stat.  3  W.  4  ?  Will  it  be  good  to  give  a 
riglit  against  the  see,  and  those  claiming 
under  it,  by  a  new  lease,  or  only  against 
the  termor  and  his  assigns  during  the  con- 
tinuance of  the  term,  or  will  it  be  altogether 
invalid?  In  the  first  place,  it  is  quite  clear 
that  no  riglit  is  gained  against  the  Bishop  ; 
whatever  construction  is  put  on  the  7th 
section,  it  admits  of  no  doubt  under  the 
8th.  It  is  quite  certain  that  an  enjoyment 
of  40  years  instead  of  20,  under  the  circum- 
stances of  this  case,  would  have  given  no 
title  against  the  Bishop,  as  he  might  dis- 
pute the  right  at  any  time  within  three 
years  after  the  expiration  of  the  lease ;  and 
if  the  lease  for  life  be  excluded  from  the 
longer  period  as  against  the  Bishop,  it 
certainly  must  from  the  shorter.  Tiiere- 
fore  there  is  no  doubt  but  that  this  posses- 
sion of  20  years  gives  no  title  as  against 
the  Bishop,  and  cannot  affect  the  right  of 
the  see.  The  important  question  is,  whether 
this  enjoyment,  as  it  cannot  give  a  title 
against  all  persons  having  estates  in  the 
locits  in  qiio,  gives  a  title  against  the  lessee, 
and  defendants  claiming  under  him,  or  not 
at  all.  We  have  had  considerable  difficulty 
in  coming  to  a  conclusion  on  this  point,  but 
upon  the  fullest  consideration  we  think  that 
no  title  at  all  is  gained  by  an  user  which 
does  not  give  a  valid  title  against  all  and 
permanently  affect  the  see.  Before  the 
statute  this  possession  would  indeed  have 
been  evidence  to  support  a  plea  or  claim 
by  non-existing  grant  from  the  termor  in 
the  locus  in  quo  to  the  termor  under 
whom  the  plaintiff  claims,  though  such  a 
claim  was  by  no  means  a  matter  of  ordinary 
occurrence,  and  in  practice  tlie  usual 
course  was  to  state  a  grant  by  an  owner  in 
fee  to  an  owner  in  fee ;  but  since  the  sta- 
tute such  a  qualified  right  we  thiuk  is  not 
given  by  an  enjoyment  for  20  years;  for  in 
the  first  place,  the  statute  is  for  sliorteniug 
the  time  of  j)rebcript,ion,  and  if  the  periods 


mentioned  in  it  are  to  be  deemed  new  time 
of  prescription,  it  must  have  been  intended 
that  the  enjoyment  for  those  periods  sliould 
give  a  good  title  against  all,  for  titles  by 
immemorial  prescription  are  absolute  and 
valid  against  all.  They  are  such  as  abso- 
lutely bind  the  land  in  fee.  And  in  the 
next  place,  the  statute  nowhere  contains  any 
intimation  that  there  may  be  different 
classes  of  rights,  qualified  and  absolute, 
valid  as  to  some  persons  and  invalid  as  to 
others.  From  hence  we  are  led  to  conclude 
that  an  enjoyment  of  20  years,  if  it  give 
not  a  good  title  against  all,  gives  no  title 
at  all ;  and  as  it  is  clear  that  this  enjoy- 
ment whilst  the  land  was  held  by  a  tenant 
for  life  cannot  affect  the  reversion  in  the 
Bishop  now,  and  is  therefore  not  good 
against  every  one,  it  is  not  good  as  against 
any  one,  and  therefore  not  against  the  de- 
fendant. This  view  of  the  case  derives 
confirmation  from  the  7th  section,  which, it 
is  to  be  observed,  excludes  in  express  terms 
the  time  tliat  the  person  (who  is  capable  of 
resisting  the  claim  to  the  way)  is  tenant 
for  life,  and  unless  the  context  makes  it 
necessary  for  us,  in  order  to  avoid  some 
manifest  incongruity  or  absurdity, to  put  a 
different  construction,  we  ought  to  con- 
strue the  words  in  their  ordinary  sense. 
This  construction  does  not  appear  to  us  to 
be  at  variance  with  any  other  part  of  the 
act,  nor  to  lead  to  any  absurdity.  During 
the  period  of  a  tenancy  for  life,  the  evidence 
of  an  easement  will  not  affect  the  fee.  In 
order  to  do  that  there  must  be  that  period 
of  eujoyment  against  an  owner  of  the  fee. 
The  conclusion  therefore  to  which  we  have 
arrived  is,  that  the  statute  gives  no  right 
from  the  enjoyment  that  has  taken  place ; 
and  as  section  6  forbids  a  presumption  in 
favour  of  a  claim  to  be  drawn  from  a  less 
period  of  enjoyment  than  that  prescribed 
by  the  statute,  and  as  more  than  20  years 
is  required  in  this  case  to  give  a  right,  the 
jury  could  not  have  been  directed  to  pre- 
sume a  grant  by  one  of  the  termors  to  the 
other  by  the  proof  of  possession  alone.  Of 
course  nothing  that  lias  been  said  by  the 
Court,  and  certainly  nothing  in  the  statute, 
will  prevent  the  operation  of  an  actual 
grant  by  one  lessee  to  the  other,  proved  by 
the  deed  itself,  or  upon  proof  of  its  loss 
by  secondary  evidence,  nor  prevent  the 
jury  from  taking  the  possession  into  con- 
sideration, with  other  circumstances,  as 
evidence  of  a  grant,  wliich  they  may  still 
find  to  have  been  made  if  they  are  satisfied 
tliat  it  was  made  in  point  of  fact."  1  CM. 
&  It.  221. 
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Shall  have  been  actually  enioycd  (.)  by  any  other  Pe-n  dai^^^^^  ^^  ^ZZ... 
thpreto  without  interruption  (c)  for  the  full  period  of  twenty  years,  sliall 
b  Tetred  :r  destroyed  by  showing  only  that  such  -YJ^ -"- 
was  first  enioved  at  any  time  prior  to  such  period  of  twenty  years  but 
L^ertheless^Ichclainimay  be  defeated  in  any  other  ^^V^rt^e  Z 
same  is  now  liable  to  be  defeated ;  and  where  such  way  or  other  "^'^^ei  as 

hereinbefore  last  mentioned  shall  have  been  so  enjoyed  as  aforesaid   or  the 
hereiubetore  ^^^^^  ^^^^^^  ^^  ^^^^^^  ^^^^l^t^  and 

t^i:^:^!'^^^^^  that  the  same  was  enjoyed  by  some 
«t  or  agreement  expressly  given  or  made  for  that  purpose  by  deed  or 

"tec?  3.  That  when  the  access  and  use  of  light  to  and  for  the  use  of  any 


(b)  See  the  case  of  Bright  v.  Walker, 
1  n.  M.  &  R.  219,  and  the  very  learned 
iudg-ment  which   elucidates    as    well  the 
grounds  of  the  statute  as  the  eflPect  to  be 
given  to  its  provisions.     Mr.  Baron  Parke 
observes,   "that  in    order   to  establish  a 
rio-ht  of  way,    and  bring  the  case  within 
th°e  statute,    it  must   be  proved  that  the 
claimant  has  enjoyed  it  for  the  full  period 
of  20  years,  and  that  he  has  done  so  as 
of  right,  for  tliat  is  the  form  in    which, 
by  the  5th  section,  such  a  claim  must  be 
]ileaded,  and  the  like  evidence  would  have 
been  required  before  the  statute  to  prove 
a  claim   bv  prescription    or   non-existing 
grant.    Therefore,  if  the  way  shall  appear 
to   have   been   enjoyed   by  the   claimant, 
not   openly,  and    in   the  manner  that   a 
person  rightfullv  entitled  would  have  used 
it,  but  by  stealth,  as  a  trespasser  would 
have  done,  if  he  shall   have   occasionally 
asked   the  permission  of  the  occupier  of 
the  land,  no  title  would  be  acquired,  be- 
cause it  was  not  enjoyed  as  of  right ;  for 
tlie  same  reason  it  would  not,  if  there  had 
been  unity  of  possession  during  all  or  part 
of  the  time,  for  then  the  claimant  would 
not   have    enjoyed  as  of  right  the   ease- 
ment, but  the  soil  itself.     So  it  must  have 
been  enjoyed  without  interruption.    Again, 
such  claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  liable  to 
])e  defeated,  that  is,  by  the  same  means 
by  which  a  similar  claim  arising  by  cus- 
tom, prescription,  or  grant  would  now  be 
defeasible,  and    therefore  it    may  be  an- 
swered  by  proof  of  a  grant  or  of  a  li- 
cense, written  or  parol,  for  a  limited  pe- 
riod, comprising   the  whole  or  a  part  ot 
tlie  20  years,  or  of  the  absence  or  ignor- 
ance of  the  parties  interested  in  opposmg 
the   claim    and  their    agents  during   the 
whole  time   that   it  was   exercised.     Ihe 
enioyment  meant    by  the    statute    is   an 
open    notorious    one,  without    particular 
leave,  by  one  who  claims  without  danger 
of  being  treated  as  a  trespasser ;  whether 
this  right  claimed  be  strictly  legal,  as  by 
permission,   adverse  user,  or  by  deed,  or. 
although  not  strictly  legal,  yet  lawful  to 
the  extent  of  excusing  a  trespass,  as   by 


consent  in  writing  not  under  seal  in  case 
of  a  plea  of  40  years,  or  by  written  or 
parol    consent    in    case    of  a  plea_  ot    20 
years."     A  license  in  writing,  covering  the 
whole  period  of  40  years,  must  be  plead- 
ed •  so  must  a  license  by  parol,  covermg 
the' whole  period  of  20  years.     Tickle  v. 
Brown,  4  A.  &  E.  370.         ,     ^  ^     ,     , 
(c)  Under  a  plea  that  the  defendants 
had  for  20  years  and  as  of  right  and  with- 
out interruption  used  a  right  of  way,  the 
defendants   must  show   an  uninterrupted 
ri-litful  enjoyment  for  20  years.     If  they 
had  enjoyed  it  for  one  week  and  not  tor 
the  next,  and  so  on  alternately,  the  plea 
would    not  be   proved.      Per  Parke,   B. 
Monmouth  Can.  Co.  v.  Harford,  1  C.  M. 
&  R    631.      It  was  therefore  held  that 
when  permission  to  use  the  way  had  been 
asked  for  and  given,  the  occupiers  of  closes 
who  claimed  the  way  did  not  enjoy  it  un- 
interruptedly.    Every  time  that  the  occu- 
piers ask  for  leave,  they  admit  that  the 
former  license  has  expired,  and  tliat  the 
continuance  of  the  enjoyment  is  broken. 
Monmouth     Canal     Co.     v.     Harford, 
1  C.  M.  &  R.  031.     In  the  previous  case  ot 
Paiine  v.  Shedden,\  Mo.&  R.  383,  it  was 
held  that  the  enjoyment  of  a  right  of  way 
for  10  years,  coupled  with  an  enjoyment 
under  an  agreement  for  another  10  years, 
was  a  sufficient  enjoyment  under  the  sta- 
tute, for  the  agreement  to    suspend  the 
enjoyment  of  the  right  did  not  extinguish 
nor  was   it  inconsistent  with  the  right. 
Paijne  v.  Shtdden,  1  Mo.  &  R.  383.     So 
if  for  one  way  another  had  been  substituted 
by  consent  of  the  parties  for  an  indefinite 
time.     Per  Patteson,  J.,  Ibid.      See  Hall 
V.  Sioift,  4  Bing.  N.  C.  381.     The  statute 
requires   a  continuous   enjoyment  lor  20 
years  of  the  easement  as  such,  and  it  is 
unnecessary  to  reply  an  unity  of  possession. 
Oxley  V.  Gardiner,  4  M.  &  W.  496.     So 
an  agreement  or  license  within  the  period 
pleaded  is  evidence  on  a  traverse  of  the 
enjoyment,  for  it  breaks  the  contmuity 
and  disproves  the  plea.     See  Be?isley  v. 
Clarke,  2    Bing.    N.  C  75.      Tickle   v. 
Brown,  4  Ad.  k.  Ell.  370. 
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Presiimp-  dwelling-house,  workshop,  or  other  building,  shall  have  been  actually  en- 
tionoflaw.  joyed  therewith  for  the  full  period  of  twenty  years  without  interruption, 
the  right  thereto  shall  be  deemed  absolute  and  indefeasible,  any  local  usage 
or  custom  to  the  contrary  thereto  notwithstanding,  unless  it  shall  appear 
that  the  same  was  enjoyed  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing. 

Sect.  4.  That  each  of  the  respective  periods  of  years  hereinbefore  men- 
tioned shall  be  deemed  and  taken  to  be  the  period  next  before  some  suit  or 
action  wherein  the  claim  or  matter  to  which  such  period  may  relate  shall 
have  been  or  shall  be  brought  into  question,  and  that  no  act  or  other  matter 
shall  be  deemed  to  be  an  interruption  within  the  meaning  of  the  statute, 
unless  the  same  shall  have  been  or  shall  be  submitted  to  or  acquiesced  in  for 
one  year  after  the  party  interrupted  shall  have  had  or  shall  have  notice 
thereof,  and  of  the  person  making  or  authorizing  the  same  to  be  made. 

Sect.  5.  Provides  that  in  all  actions  on  the  case,  and  other  pleadings 
where  the  plaintiff  may  allege  his  right  generally,  such  general  allegation 
shall  still  be  deemed  to  be  sufficient;  and  if  the  same  shall  be  denied,  all 
the  matters  mentioned  and  provided  in  the  Act  shall  be  admissible  in  evi- 
dence to  sustain  or  rebut  such  allegation :  that  in  all  pleadings  to  actions 
in  trespass  it  shall  be  sufficient  to  allege  the  enjoyment  thereof  as  of 
right  (rf),  by  the  occupier  of  the  tenement  in  respect  whereof  the  same  is 
claimed,  without  claiming  in  the  name  or  right  of  the  owner  of  the  fee ;  and 
if  the  other  party  intend  to  rely  on  any  proviso,  exception,  incapacity,  dis- 
ability, contract,  agreement,  or  other  matter  thereinbefore  mentioned,  or 
on  any  cause  or  matter  of  fact  or  law  not  inconsistent  with  the  simple  fact 
of  enjoyment,  the  same  shall  be  specially  alleged,  and  not  received  in  evi- 
dence on  any  general  traverse  or  denial  of  such  allegation  (e). 

Sect.  7.  The  time  of  incapacity  through  infancy,  &c.  is  to  be  excluded  in 
the  computation  of  the  periods  mentioned,  except  when  the  right  or  claim 
is  declared  to  be  absolute  and  indefeasible. 

Sect.  8.  Where  any  land  or  water  upon  or  over  which  any  way  or  water- 
course shall  have  been  enjoyed,  has  been  or  shall  be  held  by  virtue  of  any 
term,  for  life,  or  years  exceeding  three  years,  the  time  of  enjoyment  during 
the  term  shall  be  excluded  in  the  period  of  computation  of  forty  years,  in 
case  the  claim  be  resisted  witliin  three  years  next  after  the  end  or  other 
sooner  determination  of  the  term,  by  any  person  entitled  to  any  reversion 
expectant  on  the  determination  thereof. 

Thirdly.  Where  the  law  raises  no  artificial  presumption,  but  the  jury 
are  left  to  make  their  own  inference,  according  to  the  natural  weight  of 
the  evidence. 


Circum- 
stantial 
evidence 


{d)  The  plea  (to  trespass  for  impound- 
ing cattle)  of  an  immemorial  right  to 
profit  a  prendre  in  B.  and  his  ancestors, 
commencing  before  time  of  legal  memory, 
is  not  supported  by  proof  of  a  grant  to 
an  ancestor  of  the  defendant  in  1755  • 
and  is  not  aided  by  the  stat.  2  &  3  W. 
4,  c.  71.  If  sec.  5  applies  to  such  rights, 
the  enjoyment  sliould  be  pleaded  for  one 
of  the  periods  there  stated.  Welcome  v. 
UjHon,  7  Dowl.  475.  A  plea  of  prescrip- 
tive sole  and  several  right  of  pasturage  in 
a  close  is  good,  and  parties  are  c'(iually 
entitled   to  hold  the  right  from  another, 


whether  they  claim  under  him  by  deed  or 
by  descent.  Welcome  v.  Upton,  6  M.  & 
W.  636.  It  was  held  also  that  recitals  in 
a  deed-poll  by  the  person  then  in  posses- 
sion (an  ancestor  of  the  present  owuer), 
and  relating  to  such  pasturage,  were  ad- 
missible as  evidence  of  pedigree ;  and  that 
leases,  &c.  made  by  the  grantor  wire  ad- 
missible as  evidence  of  the  seisin  of  the 
grantor,  and  of  the  enjoyment  of  those 
claiming  under  him.  Ibitf. 
^  (c)  See  Tickle  v.  Brown,-].  A  &  E.  370. 
Supra,  021. 
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Where  there  is  conflicting  evidence  as  to  enjoyment,  it  is  a  question  for   Circum- 
the  jury  to  whom  the  right  belongs  ;  but  if,  in  a  case  of  conflicting  evidence    «^^^ 
•IS  to  euioyment  and  possession,  a  documentary  title  be  proved  on  the  one 
side  it  must  no  doubt  prevail.     Wliere  documentary  evidence  of  title  on 
the  one  hand  is  opposed  to  strong  and  long-continued  evidence  of  enjoy- 
ment on  the  other,  even  a  record  may  under  the  particular  circumstances 

be  presumed  (e).  . 

Although  the  enjoyment  be  of  too  short  a  duration  to  constitute  either  an 
absolute  bar  against  one  who  claims  under  a  legal  title,  or  even  to  furnish 
any  technical  presumption  in  fact,  in  favour  of  the  right,  it  seems,  that  in  all 
cases  a  jury  may  find  a  grant,  conveyance,  or  release,  on  such  cogent  and 
legal  though  circumstantial  evidence  as  is  sufficient  to  convince  their  minds 
thlt  a  grant  or  other  conveyance,  essential  to  the  transfer,  according  to  the 
nature  of  the  property,  has  been  actually  executed  (/). 


(«)  Vide  supra,  914. 
(/)  See  the  observations  of  Lord  Ellen- 
borougli  in  Beuhj  v.  Shaw,  6  East,  214 ; 
Reeves  v.  Brymer,  6  Ves.  516,  and  Wash- 
bu/tun   V.  Brymer,  Peake's  L.  Ev.  xxv, 
and  infra,  tit.  Release.     From  which  it 
appears,  that,  where  a  court  of  equity  can- 
not infer  a   release   from    circumstantial 
evidence,   yet,  that  it  is  competent  to  a 
jury  to  find  one  upon  precisely  the  same 
evidence.     And  in  Eden  v.  Smith,  5  Ves. 
84:1,  a  letter  written  by  the  obligee  of  a 
bond,  to   the  mother  of  the  obligor,  in 
which  he  stated,  that  he  had  released  the 
sum  for  which  the  bond  was  given,  was 
held  to  be  sufficient  evidence  of  a  release 
in  equity,  and  tlie  Lord  Chancellor  (Eldon) 
said,  that  if  a  release  had  been  pleaded  at 
law,  the  letter  would  have  been  evidence 
of  it.     In  Eldridfje  v.  Knott,  Cowp.  214, 
it  was  held,  that  although  the  release  of 
a  quit-rent  could  not  be  presumed  in  law 
from  mere  nonpayment  for  a  less  term  than 
the  period  fixed  by  the  Statute  of  Limita- 
tions (fifty  years),  yet  that  a  release  might 
have  been  inferred  from  such  nonpayment, 
accompanied    with    other    circumstances 
which  rendered  it  probable.     And  see  tit. 
Payment.     See  also  the  case  of  Doe  d. 
Fenwick  v.    Reed,   5    B.  &  A.  2-32 ;    in 
which  case,  although  Abbott,  C.  J.,  ex- 
pressed an  opinion,  that  the  presumption 
of  grants  and  conveyances  had  been  car- 
ried too  far,  it  was  considered  to  be  pro- 
perly a  mere  question  for  the  jury,  whether 
a  conveyance  in  fact  had  actually  been 
made,    "indeed,  the  practice,  which  has 
prevailed  from  the  earliest  time  of  sanc- 
tioning the  finding  by  a  jury  of  a  title 
from  long-continued  possession,  admits  the 
principle,  for  such  evidence  is  purely  cir- 
cumstantial, and  may  frequently  be  weaker 
than  circumstantial  evidence  of  a  different 
description.     In  the  Trials  per  Pais,  179, 
it  is  laid  down,  "  the  jury  may  find  deeds 
or  matter  of  record,  if  they  will,  though 
not  showed  in  evidence."  Finch,  400.    See 
also  mpra,  G70.     Stone  v.  Grahham,  1 
Roll.  R.  3,  pi.  o.     Wood,  B.,  in  Mead  v. 


J\ror6?<r2/,2  Price,351,  said,  "  Lord  Keeper 
Henley,   in    Fannhawe    v.    Rotheram,  3 
Gwill.  1179,  says,  '  I  would  not  be  under- 
stood as  if  a  Judge  would  in  all  cases  ex- 
pect the  production  of  the  very  deed  or 
grant  of  exemption,  but  the  best  evidence 
the  nature  of  the  case  will  admit  of;'  and 
this  is  certainly  the  true  rule  of  law ;"  and 
see  Lord  Loughborough's  observations,  5 
Ves.  180,  Part  iv.  tit.  Tithes.     In  equity, 
a  surrender  of  a  copyhold  never  made  may 
be  presumed  from  lapse  of  time.     Kniyht 
V.  Adamson,  2  Freem.  106.     A  grant  is 
presumable  in  equity,  in  case  of  encroach- 
ment of  rent,  after  a  lapse  of  twenty  years, 
2  Vent.  516.     So  a  reconveyance  may  be 
presumed;  12  Ves.  261.     If  it  would  be 
the  duty  of  a  Judge  to  give  a  clear  direc- 
tion to  the  jury  in  favour  of  a  fact,   it 
seems  to  be  a  rule  in  equity  that  the  case 
is  to  be  considered  to  be  without  reason- 
able doubt;  but  if  a  Judge  would  be  bound 
to  leave  it  to  a  jury  to  pronounce  on  the 
effect  of  the  evidence,  it  is  to  be  considered 
in  equity  as  too  doubtful  to  conclude  a 
purchaser.  Emery  v.  Orococh,  6  Mad.  54. 
A  surrender  of  a  copyhold  was  presumed 
where  a  devisee  of  the  copyhold  had  been 
admitted,  and  there  had  subsequently  been 
two  surrenders  and  admittances.     Wilson 
v.  Allen,  1  J.  6c  W.  620.    The  tenant  in 
tail  having  the  reversion  in  fee,  dependent 
on  the  estate  tail,  in  1779  executed  a  deed 
of  feoffment  to  his  brother,  and  died,  leav- 
ing a  son,  who  continued  in  possession  for 
forty  years,  until  he  let  the  lands  to  one  of 
the  "lessors  of  the  plaintiff,  who  held  them 
for  six  years,  and  the  feofiee  never  entered 
into  possession,  but  in  1789  the  son  suf- 
fered a  recovery,  and  the  deed  of  feoffment 
was  found  amongst  his  deeds ;  it  was  held, 
that  the  jury  were  exonerated  in  presuming 
a  reconveyance  after  the  feoffment.  Tenny 
V.  Jones,  10  Bing.  75.     But  a  surrender 
will  not  be  presumed  in  favour  of  a  rever- 
sioner from  a  perception  of  profits  by  him  for 
eighteen  years,  which  must  have  been  known 
to  many  individuals  if  it  had  really  taken 
place.  Buy  v.  Williams,  2  Cr.  &  J.  460. 
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Presump-         The  nature  of  the  evidence,  tending  indirectly  to  prove  a  title,  is  too 

tion  in  fact,  plain  to  require  comment ;  it  is,  in  such  cases,  obviously  of  the  highest 

importance  to  account  for  tlie  non-production  of  the  supposed  deed,  either 

on  the  ground  of  probable  loss  or  destruction,  or  of  fraud  or  spoliation,  on 

the  part  of  the  adversary. 

Where  the  duration  of  enjoyment  does  not  constitute  an  absolute  bar,  but 
furnishes  a  mere  prima  facie  presumption  of  legal  title,  all  the  circum- 
stances incident  to  the  particular  case  are  admissible,  in  order  either  to 
confirm  or  rebut  such  a  presumption.  And  where  the  presumption  is  met 
by  evidence  tending  to  explain  such  enjoyment,  consistently  with  the  legal 
existence  of  the  adverse  claim,  it  is  for  the  jury  to  decide  upon  the  conflict- 
ing evidence  as  a  pure  question  of  fact.  Thus,  where  the  original  posses- 
sion by  the  party  who  has  long  continued  in  possession  is  accounted  for 
consistently  with  the  continuance  of  a  legal  title  in  one  who  claims  by 
virtue  of  a  title  antecedent  to  such  possession,  it  becomes  a  mere  question 
of  fact,  for  the  decision  of  the  jury,  whether,  under  all  the  circumstances  of 
the  case,  a  conveyance  has  actually  been  made ;  or  the  continuance  of  the 
possession  is  to  be  attributed  to  laches  and  want  of  care  on  the  part  of  the 
claimant  (</). 

It  has  been  doubted  whether  the  doctrine  of  presumption,  as  to  the  exe- 
cution of  deeds  of  conveyance,  has  not  been  carried  to  too  great  a  length  (A). 
The  reasons,  however,  which  have  been  urged  on  the  subject  are  properly 
applicable  to  leffal  and  artificial  presumptions  only,  that  is,  to  such  as  are 
made  by  the  Courts,  either  directly,  or  indirectly  by  means  of  a  jury,  and 
not  to  such  conclusions  in  fact  as  are  made  by  a  jury  upon  a  full  conviction 
of  the  truth  of  the  fact,  by  the  natural  force  of  the  evidence.    To  the  weight 

(g)  Doe  d.  Fe7uclck  v.  Reed,  5  B.  &  A.  ally  taken  place,  observing,  that  the  loss  of 
232.  Rooke  having  obtained  judgment  adeedof  conveyance  was  less  likely  to  take 
against  Charlton,  was,  by  agreement,  in  place,  than  of  a  grant  of  a  right  of  way  ; 
the  year  1747,  put  into  possession  till  and  that  during  the  marriages  of  Edward 
the  debt  should  be  satisfied.  In  1753  and  of  William  Charlton,  no  conveyance 
Rooke  assigned  the  remainder  of  the  debt  could  have  been  made  without  levying  a 
and  his  right  of  possession  to  Reed,  an-  fine,  which  being  of  record,  might  have 
other  creditbr,  under  whom  the  defendant  been  produced  if  it  had  existed.  The  jury 
claimed.  Reed  and  his  family  had  con-  found  for  the  lessor  of  the  plaintiff.  The 
tinned  in  possession  ever  since.  In  1801  Court  refused  a  rule  7iisi  for  a  new  trial, 
a  chancery  suit  had  been  commenced  by  which  was  moved  for  on  the  ground  of  mis- 
the  heir  at  law  of  the  former  owner,  to  re-  direction.  It  was  observed  by  the  Court, 
cover  possession,  and  in  1820  the  Vice-  that  the  original  enjoyment  was  consistent 
Chancellor  directed  the  action  to  be  brought,  with  the  fact  of  there  being  no  conveyance, 
prohibiting  the  defendant  from  insisting  and  that  it  was  a  question  of  fact  for  the 
that  the  debt  due  to  Reed  had  been  paid  jury  to  say,  whether  the  continuance  in 
twenty  years  ago.  or  still  remained  unpaid.  possession,  though  longer  than  was  war- 
The  title  deeds  (which  extended  to  other  ranted  by  the  original  condition,  was  to  be 
estates  also)  remained  in  the  hands  of  the  attributed  to  the  want  of  care  and  attention 
Charlton  family ;  the  lands  being  copy-  on  the  part  of  the  Charlton  family,  or  to 
hold,  the  name  of  Rooke  had  remained  the  fact  of  there  having  been  a  conveyance 
upon  the  manor  books  till  within  a  few  of  the  estate.  That  in  cases  of  rights  of 
years.  Moduses  had  been  paid  by  the  way,  the  original  enjoyment  cannot  be 
steward  of  the  Charlton  family  to  the  then  accounted  for  unless  a  grant  has  been  made; 
rector  of  Simonburn  in  1779,  for  some  of  and  hence  such  grants  after  long-continued 
the  estates  (amongst  others)  in  question.  enjoyment  are  to  be  presumed;  but  that 
Edward  Chariton  died  in  1767,  leaving  in  the  present  case  the  original  enjoyment 
a  widow,  and  a  son  under  age ;  the  son,  had  been  accounted  for. 
William  Charlton,  married  in  1778,  and  {h)  See  the  observations  in  JDoe  d.  Fen- 
died  in  1797,  leaving  a  son,  an  infant.  tcick  v.  Heed,  5  B.Sc  A.  2S2.  See  also  Lord 
Bayley,  J.,  informed  the  juiy  that  the  real  Eldon's  observations  in  Bvans  v.  Bicltnell, 
question  for  them  to  consider  wat^,  v.hother  (j  Ves.  174. 
they  believed  that  a  convevance  had  actu- 
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and  importance  of  circumstantial  evidence  to  jjrove  the  actual  execution  of  Prcsump- 
a  conveyance,  whose  existence  cannot  be  directly  proved,  there  is  no  limit  tioninfact. 
short  of  that  which  necessarily  produces  actual  conviction;  and  there  seems 
to  be  no  rule  of  law  which  excludes  such  evidence  from  the  consideration  of 
a  jury ;  if  there  were,  it  would  be  a  singular  and  anomalous  one,  which  shut 
out  evidence  of  a  nature  and  description  which  is  admissible  in  every  other 
case,  however  important  the  consequences,  even  upon  trials  for  murder  and 
treason.  Juries  are  bound  to  decide  according  to  the  actual  truth  of  the 
fact ;  they  are  to  do  this,  it  has  been  seen,  even  in  cases  where  a  party,  and 
even  the  Court,  would  be  bound  by  an  estoppel  («);  it  would  therefore  be 
absurd  and  inconsistent  to  say  that  a  jury  was  not  to  be  allowed  to  find 
according  to  the  real  fact,  where  they  were  satisfied  that  an  actual  conveyance 
had  been  executed.  In  an  action  of  ejectment,  for  instance,  how  could  they 
find  a  verdict  for  A.,  when  they  were  satisfied  from  the  evidence  that  he  had 
assigned,  released,  or  otherwise  conveyed  his  right  to  B.l  The  dicta  and 
decisions  to  be  found  on  the  subject,  as  well  as  legal  analogies  and  natural 
reason,  tend  to  the  conclusion  that  the  jury  are,  in  this  case,  as  in  all  others, 
to  find,  according  to  their  conscientious  conviction,  the  truth  of  the  fact. 
Mere  artificial  presumptions  ought,  no  doubt,  for  reasons  which  will  be 
adverted  to  (A),  to  be  confined  within  due  limits :  where  such  a  presumption 
operates,  the  inference  is  an  arbitrary  one,  drawn  from  a  few  facts,  and  is 
by  no  means  necessarily  true,  but  usually  rests  on  grounds  of  legal  policy 
and  convenience.  But  to  a  jury,  who  are  in  possession  of  all  the  circum- 
stances of  the  case,  and  are,  at  the  peril  of  their  oaths,  to  decide  according 
to  the  real  truth  as  collected  from  all  the  evidence,  a  far  greater  latitude 
may  reasonably  be  given  {l) :  they,  from  the  very  extensive  nature  of  the 
trust  committed  to  them,  are  limited  in  the  discharge  of  that  duty  by  no  boun- 
daries, except  those  of  truth  and  actual  fact,  which  they  are  always  bound 
to  find,  according  to  their  conscientious  conviction  and  persuasion,  derived 
from  the  evidence,  without  regarding  consequences,  and  unfettered  by 
extraneous  considerations  of  policy  and  convenience.  If  this  be  so,  it  follows, 
that  however  impolitic  and  inconvenient  it  may  be  to  extend  the  limits  of 
artificial  presumptions,  such  objections  have  no  weight,  or  rather,  are  wholly 
inapplicable  to  conclusions  drawn  by  a  jury  from  legal  evidence,  although 
circumstantial  in  its  nature,  tending  to  the  proof  of  the  facts  so  inferred.  It 
can  never  be  contended,  that  they  are  in  no  instance  to  be  allowed  to  infer 
the  execution  of  a  deed  from  circumstantial  evidence ;  such  evidence  fre- 
quently acts  with  an  almost  irresistible  degree  of  force,  such  as  no  rational 
inind  can  withstand.  But  if  this  be  once  admitted,  the  principle  must  extend 
to  all  cases  where  there  is  legal  evidence  tending  to  the  proof.  No  interme- 
diate limits  can,  consistently  with  principle,  be  interposed;  it  is  the  peculiar 
province  of  the  jury  to  estimate  the  weight  and  effect  of  evidence. 

Reasons  of  policy  and  convenience  are  the  very  foundation  ujion  which 
all  artificial  presumptions  are  built,  and  the  utility  and  propriety  of  such 
presumptions,  and  the  extent  to  which  they  ought  to  prevail,  whether  as 
conclusive  on  the  subject-matter,  or  merely  till  proof  be  adduced  to  the  con- 
trary, are  mere  matters  of  legal  consideration.     But  from  these,  the  conclu- 

(i)  Vol.  I.  tit  Estoppel.  a  conclusion  from  circumstantial  evidence, 

{k)  See  tit.  Presumption.     See  also  where    even   a  court  of  equity   cannot. 

Jsaacv.  CZa?-;^e,l  Roll.  R.  132,  pi.  9;  Vin.  Reeves  v.  Brymer,  6  Ves.  516;  mpra, 

Ah.  Ev.  Q.  a.  923,  note  (/). 
(0  A  jury,  it  has  been  seen,  may  draw 
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sions  of  the  fact,  drawn  by  a  jury  from  circumstantial  evidence,  differ  most 
widely  and  essentially  in  this  as  well  as  other  respects,  inasmuch  as  jurors 
are  bound  by  their  oath  to  decide  according  to  the  real  truth,  without  regard 
to  consequences ;  and  it  is  clear,  upon  principle,  that  their  functions  can 
never  be  properly  limited  by  any  considerations  of  mere  policj'^  and  con- 
venience (in),  whatever  maj'^  be  the  legal  effect  of  the  facts  when  found. 


(»i)  These  observations  have  been  intro- 
duced, in  order  that  objections  to  the  doc- 
trine of  mere  artificial  or  legal  presumptions 
may  not  be  applied  to  conclusions  made  by 
a  jury  from  circumstantial  evidence.  In 
the  case  of  Doe  d.  Putland  v.  Hilder,  2 
B.  &  A.  782,  the  title  of  the  lessor  of  the 
plaintiff  was  founded  on  a  judgment,  re- 
covered in  the  year  1808,  against  Richard 
Newman,  for  8,000  Z.  and  a  writ  of  elegit 
and  inquisition  thereon  in  1818.  On  the 
part  of  the  defendant  it  appeared,  that  in 
1762  the  premises  had  been  mortgaged  for 
a  term  of  one  thousand  years  by  Naylor, 
and  that  in  1799  the  mortgage  was  dis- 
charged, and  the  term  assigned  to  William 
Denman,  in  trust  for  John  Newman,  a 
purchaser  of  the  premises  to  attend  the 
inheritance.  In  1814,  Richard  Newman, 
to  whom  the  premises  had  descended  from 
the  purchaser,  executed  a  marriage  settle- 
ment, and  in  1816  conveyed  the  premises 
to  Sarah  Newman  his  mother,  as  a  security 
for  1,162  7.,  which  was  due  from  him  to  her. 
But  no  assignment  of  the  term  or  delivery 
of  the  deeds  took  place  on  either  occasion. 
Mrs.  Newman  died  in  1817,  and  in  1819 
an  assignment  was  made  by  the  adminis- 
trator of  the  trustee  of  the  term  in  1799,  to 
a  trustee,  in  trust  for  the  devisees  of  Mrs. 
Newman.  The  jury,  under  the  direction 
of  the  learned  Judge  who  tried  the  cause, 
presumed  a  surrender  of  the  tenn,  and  the 
Court  of  K.  B.  afterwards  refused  to  disturb 
the  verdict,  on  the  ground,  as  it  appears, 
thatthe  circumstantial  evidence  warranted 
such  a  finding  in  fact.  Upon  this  case, 
Mr.  Sugden  (in  his  letter  to  Charles  Butler, 
esq.  on  the  doctrine  of  presuming  a  sur- 
render of  terms,  assigned  to  attend  the 
inheritance  (1819)  has  very  forcibly  urged, 
that  in  such  a  case  the  possession  of  the 
cestui  que  trust  being  consistent  with  the 
existence  of  the  term  in  the  trustee,  no  pre- 
sumption, as  from  an  adverse  and  continued 
possession,  ever  arises.  This  argument 
seems  fully  to  prove,  that  a  surrender,  in 
such  a  case,  is  not  to  be  presumed  from 
mere  lapseof  time.  But  it  is  to  be  observed , 
that  the  Court,  in  refusing  a  new  trial,  did 
not  refuse  it  upon  that  ground,  but  relied 
principally  on  the  force  of  the  circumstan- 
tial evidence  to  prove  a  surrender  in  fact. 
The  subsequent  arguments  (so  well  urged 
by  Mr.  Sugden)  are  founded  principally 
upon  considerations  of  policy  and  con- 
venience, which  although  they  may  be 
entitled  to  the  greatest  consideration, 
where  the  question  is,    whether  a  legal 


presumption  ought  to  be  established  in  such 
cases,  are  inapplicable,  where  the  conclusion 
is  one  of  actual  fact  to  be  drawn  by  a  jury. 
The  very  mention  of  the  proposition  is 
absurd,  that  a  jury,  who  are  bound  by  their 
oath  to  pronounce  according  to  the  evi- 
dence, should  decide  contrary  to  their 
solemn  conviction,  on  any  collateral  sug- 
gestion of  convenience;  as,  for  instance, 
because  a  purchaser  is  a  favourite,  either 
in  a  court  of  law  or  equity.  If  it  be  ad- 
mitted that  in  the  case  of  Doe  v.  Hilder 
no  legal  presumption  of  a  surrender  resulted 
from  lapse  of  time,  still,  in  such  a  case, 
where  there  is  circumstantial  evidence  de- 
rived from  the  ordinary  course  of  practice, 
as  well  as  from  tlie  res  yestcB  of  the  in- 
dividual case,  it  is  a  question  of  fact  for 
the  jury,  whether  such  an  assignment  has 
been  actually  executed  or  not.  If,  in 
such  a  case,  it  appeared  that  any  uniform 
course  of  dealing  and  practice  prevailed 
as  to  such  transactions,  it  would  afi"ord 
a  strong  ground  for  the  jury  to  find,  in 
point  of  fact,  in  the  absence  of  any  reason 
for  supposing  the  contrary,  that  such  ordi- 
nary course  and  practice  had  been  adopted 
and  followed  in  the  particular  instance ; 
but  this,  it  is  obvious,  is  mere  matter  of 
evidence  to  be  found  and  acted  upon,  not 
by  the  Court,  but  by  the  jurj'.  In  the  late 
case  of  Doe  d.  Fenwick  v.  Reed,  which  has 
already  been  adverted  to,  the  great  distinc- 
tion between  a  legal  presumption  founded 
upon  mere  length  of  possession,  and  on  a 
finding  by  the  jury  that  a  conveyance  had 
actually  been  made,  was  acted  upon  by  the 
Court;  and  it  was  held,  that  no  legal  pre- 
sumption of  a  conveyance  could  be  properly 
founded  upon  a  long-continued  possessi  >n, 
the  origin  of  which  had  been  accounted  for ; 
but  that  it  had  been  properly  left  to  the 
jury  to  say,  whether,  under  all  the  circum- 
stances of  the  case,  a  conveyance  had  ac- 
tually been  executed  or  not.  The  plauitiff 
on  going  abroad,  agreed  with  the  defend- 
ant's testator  to  sell  an  instrument  at  a 
stated  price,  which  was  acknowledged  as 
taken  in  part  payment  for  another  instru- 
ment to  be  made  for  liim  on  his  return. 
After  a  lapse  of  20  years  and  the  death  of 
the  party,  he  returned  and  brought  his  ac- 
tion on  the  contract ;  the  defendant  having 
pleaded  performance,  and  the  acceptance 
of  an  instrument  in  satisfaction,  it  is  for 
tlie  jury  to  saj'  whether  they  find  the  con- 
tract alleged  in  the  plea  or  not,  and  (upon 
a  second  trial)  no  evidence  being  offered  to 
prove  the  plea,  and  the  jury  having  found 
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Evidence,  as  has  been  seen,  is 'either  direct,  where  the  witnesses  testify 
as  to  facts,  of  which  they  have  had  actual  knowledge ;  or  it  is  indirect, 
circumstantial,  or  presumjitive  {n),  where  the  fact  is  not  proved  by  direct 
evidence,  but  is  inferred  or  deduced  from  one  or  more  other  facts,  which  are 
directly  proved  or  admitted. 

According  to  this  definition,  circumstantial  or  presumptive  evidence  in- 
cludes all  evidence  which  is  not  positive  and  direct,  without  regard  to  its 
nature,  intensity,  and  degree  ;  whether  the  fact  in  issue  be  a  necessary  con- 
sequence from  the  circumstances  proved,  or  whether,  on  the  other  hand, 
their  tendency  to  establish  the  fact  may  be  rebutted  by  proof  to  the  con- 
trary ;  whether  the  inference  be  made  by  virtue  of  some  previously  known 
and  ascertained  connection  between  the  disputed  fact  and  those  which  are 
proved,  or  be  a  mere  deduction  of  reason,  exercised  upon  the  special  cir- 
cumstances of  the  case,  either  with  or  without  the  aid  of  connections  pointed 
out  by  experience. 

A  presumption  may  be  defined  to  be  an  inference  as  to  the  existence  of  Presump- 
one  fact,  from  the  existence  of  some  other  fact,  founded  upon  a  previous  tio^s,  kind 
experience  of  their  connection.  To  constitute  such  a  presumption,  a  pre- 
vious experience  of  the  connection  between  the  known  and  inferred  facts 
is  essential,  of  such  a  nature,  that  as  soon  as  the  existence  of  the  one  is 
established,  admitted,  or  assumed,  the  inference  as  to  the  existence  of  the 
other  immediately  arises,  independently  of  any  reasoning  upon  the  subject. 
It  also  follows  from  the  above  definition,  that  the  inference  may  be  either 
certain,  or  not  certain,  but  merely  probable,  and  therefore  capable  of  being 
rebutted  by  proof  to  the  contrary  (o). 

Presumptions  thus  defined  are  either  legal  and  artificial,  or  natural.  They  Artificial, 
are  artificial,  or  presumptions  of  law,  whenever  they  derive  from  the  law 
any  technical  or  artificial  operation  and  effect,  beyond  their  mere  natural 
tendency  to  produce  belief,  and  operate  uniformly,  without  applying  the 
process  of  reasoning  on  which  they  are  founded  to  the  circumstances  of  the 
particular  case.  They  are,  on  the  other  hand,  natural^here  they  act  merely 
by  virtue  of  their  own  natural  efficacy.  For  instance,  whenever  a  parti- 
cular presumption  arises  from  the  lapse  of  a  defined  space  of  time,  it  is 
always  in  its  nature  artificial ;  for  the  evidence,  when  left  to  its  own  natural 


for  the  plaintiff,  the  Court  refused  a  rule 
in  arrest  of  judgment.  Siboni  v.  K'lrli- 
man,\  M.  &W.  418. 

(«)  The  term  presu7nptive  has  been 
used  in  this  sense  by  Englisli  lawyers  in 
contradistinction  to  positive  and  direct 
evidence,  and  consequently  as  including  all 
evidence  whatsoever  arising  from  circum- 
stances, whether  conclusive  or  inconclusive 
in  its  nature.  See  Co.  Litt.  6 ;  Staundf. 
179;  Com.  367;  4  Comm.  353;  2  Haw. 
0.45,8.10;  1  St.  Tr.  181.  Lord  Coke, 
when  he  speaks  of  violent,  probable,  and 
light  presumptions  (Co.  Litt.  G),  evidently 
means,  not  presumptions  in  their  strict 
technical  sense,  but  presumptive  or  cir- 
cumstantial evidence. 

(o)  According  to  some  writers,  the  term 
presumption    is    not    strictly    applicable 


where  the  inference  is  a  necessary  one,  and 
absolutely  conclusive,  as  where  it  is 
founded  on  the  certain  and  invariable  course 
of  nature.  See  Evans's  Pothier.  If  any 
practical  advantage  could  be  derived  from 
this  distinction,  in  thus  limiting  the  mean- 
ing of  the  term,  it  would  be  proper  so  to 
use  it,  and  to  apply  the  more  general  term 
inference  to  all,  whether  conclusive  or  in- 
conclusive. Such  a  distinction  appears 
however  to  be  an  unnecessary  one;  and  it 
may  be  well  doubted  whether  the  distinc- 
tion itself  be  founded  on  sound  principles. 
The  Roman  lawyers  used  the  term  in  the 
more  extensive  sense.  Their  prasumptio 
juris  et  dejure  was  conclusive,  L.  3.  L.  9. 
Ff.  lib.  22,  tit.  2.  Heinecc.  El.  J.  C.  part 
4,  s.  122,  3. 
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efficacy,  is  not  confined  within  arbitrary  and  artificial  boundaries.  Thus, 
at  the  expiration  of  twenty  years,  without  payment  of  interest  on  a  bond  (o), 
or  other  acknowledgment  of  its  existence,  satisfaction  is  to  be  presumed  ; 
but  if  a  single  day  less  than  twenty  years  has  elapsed,  the  presumption  of 
satisfaction  from  mere  lapse  of  time  does  not  arise.  This  is  obviously  an 
artificial  and  arbitrary  distinction.  No  man's  mind  is  so  constituted  that 
the  mere  lapse  of  the  single  day  which  completes  the  twenty  years  would 
absolutely  generate  in  it  a  conviction  or  belief  that  the  debt  had  been  satis- 
fied. But  again  ;  satisfaction  may  be  inferred  from  the  lapse  of  a  shorter 
period,  if  it  be  rendered  probable  by  other  circumstances  ;  for  instance, 
from  the  lapse  of  nineteen  years ;  here  the  lapse  of  time  is  to  be  taken  into 
the  account  by  the  jury,  in  estimating  the  probability,  whether  under  all 
the  circumstances,  the  debt  has  not  been  satisfied.  Here,  however,  the 
lapse  of  time  possesses  no  artificial  or  arbitrary  operation,  but  is  left  to  its 
mere  natural  tendency,  to  convince  the  minds  of  the  jury  that  the  debt  has 
been  satisfied  {p). 


(o)  This  was  written  before    the    late 
statute. 

{p)  As  artificial  or  legal  presumptions 
are  founded  partly  upon  principles  of 
policy  and  utility,  independently  of  the 
real  existence  of  the  fact  inferred,  and 
consequently,  as  such  presumptions  must 
occasionally,  at  least,  be  made  contrary  to 
the  real  truth ;  it  follows,  that  these  pre- 
sumptions cannot,  consistently  with  just 
principles,  be  established,  unless  either  the 
real  fact  be  immaterial,  as  where  the  pre- 
sumption is  made  merely  for  the  purpose 
of  annexing  a  legal  consequence  to  the 
fact  on  which  the  presumption  is  founded ; 
or  where  the  fact  to  be  presumed  being 
material,  but  its  investigation  difficult  and 
remote,  a  general  rule  of  presumption  can 
be  established  of  practical  convenience,  and 
consistent  with  justice,  although  it  may 
occasionally  operate  contrary  to  the  truth. 
In  the  first  place,  presumptions  are  fre- 
quently made  for  the  mere  purpose  of  an- 
nexing a  lesal  incident  to  a  particular  pre- 
dicament of  fact.  If  the  fact  B.,  to  which 
a  particular  legal  consequence  is  annexed, 
be  absolutely  or  conditionally  presumed 
from  the  existence  of  the  fact  A.,  it  is 
obvious  that  tlie  effect  is  to  annex  to  the 
fact  A.  tlie  legal  consequence  which  belongs 
to  B.  The  making  such  presumptions,  and 
thus  annexing  legal  consequences,  is  an 
indirect  mode  of  legislation ;  and  in  esti- 
mating the  legal  value  of  such  a  presump- 
tion, it  is  plain  that  the  intermediate  or 
presumed  fact  may  be  left  out  of  the  ac- 
count ;  the  question  is,  whether  a  legal 
consequence  be  well  connected  with  a  par- 
ticular predicament  in  fact ;  in  other 
words,  wliether  a  rule  of  law  be  wisely 
constituted.  Thus,  if  from  the  adverse 
possession  of  an  incorporeal  interest  in  the 
lands  of  another,  unanswered,  a  grant  is  to 
be  presumed,  the  effect  is  to  annex  owner- 
ship as  an  incident  to  such  adverse  posses- 
sion unanswered ;  for  the  supposed  grant 
is  mere  fiction,  or   legal  machinery,  and 


the  only  question  is,  whether  the  legal 
consequences  really  incident  to  a  valid 
grant  are  well  annexed  to  such  a  state  of 
facts. — Again,  in  trover,  a  conversion  of 
the  plaintiff's  property  is  to  be  inferred  by 
a  jury,  from  the  fact  of  a  demand  by  the 
owner,  and  refusal  on  the  part  of  tlie  de- 
fendant who  is  in  possession  of  it,  such 
refusal  being  unexplained.  Here,  the  pre- 
dicament on  which  the  presumption  is  built 
renders  the  fact  presumed  in  reality  imma- 
terial, where  the  defendant  wilfully  with- 
holds the  pl-iintiff 's  property ;  it  is  of  no 
importance  to  the  real  justice  of  the  case, 
as  between  the  parties,  to  what  use  the 
defendant  may  have  applied  the  property, 
whether  he  has  consumed  the  goods,  or 
allowed  them  to  perish  in  the  course  of 
nature.  The  effect  in  such  cases  is  merely 
to  annex  to  one  fact  a  legal  incident  an- 
nexed by  law  to  another  fact,  to  which  the 
former  is  in  all  respects  equivalent.  Such 
presumptions  are  also  well  founded  in  prin- 
ciple where  the  investigation  of  a  fact  is 
difficult  and  precarious,  and  where  a  general 
rule  of  practical  utility  can  be  established, 
without  occasioning  positive  injustice  in 
individual  instances.  Within  this  prin- 
ciple, all  statutes  of  limitation,  and  the 
presumptions  made  in  analogy  to  them,  are 
founded.  All  these,  either  absolutely,  or 
provided  there  be  no  proof  to  the  contrary, 
substitute  the  lapse  of  some  definite  period 
of  time  for  proof  of  the  fact.  The  difliculty 
of  proving  a  debt  constantly  increases  with 
lapse  of  time,  and  may  at  last  become  im- 
possible ;  whilst  on  the  other  hand,  the 
probability  that  he  who  makes  no  claim  of 
payment  or  possession  has  a  right  to  make 
it,  continually  diminishes.  Convenience, 
therefore,  requires  that  at  some  period 
or  other  the  presumption  should  be  made, 
either  absolutely  or  otherwise,  against 
the  antiquated  claim.  And  as  such  a 
rule  or  presumption  must  be  general  in 
its  operation,  a  precise  and  definite  period 
must  of  course  be  appointed  for  its  opera- 
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tion.  The  great  advantages  of  this  in  point 
of  policy  and  convenience  are  of  the  most 
obvious  nature.  Tlie  operation  of  such  a 
rule,  whether  it  be  absolute,  or  1)C  but  a 
jirima  facie  presumjition,  l)eiog  purely 
artificial  in  its  nature,  may  he,  it  is  true, 
contrary  to  the  fact ;  but  of  this,  a  party 
who  knew  the  rule,  and  who  suiFers  there- 
fore merely  from  his  own  laches,  has  no 
just  ground  for  complaint.  So  by  the  stat. 
1  Jac.  1,  c.  11,  s.  2,  19  C.  2,  c.  6,  a  person 
who  has  been  abroad  for  the  space  of  seven 
years,  and  has  not  been  heard  of  within 
that  time,  is,  at  the  expiration  of  it,  pre- 
sumed to  be  dead ;  a  rule  of  convenience, 
on  account  of  the  difficulty  of  proving  the 
death  of  a  person  under  such  circumstances, 
and  attended  with  no  ])ositive  injustice  in 
any  individual  case,  the  presumption  ope- 
rating only  in  the  absence  of  proof  to  the 
contrary.  On  the  same  principle  were 
founded  the  decisions  of  the  Roman  law 
in  those  nice  cases  which  sometimes  hap- 
pen, where  it  is  impossible,  with  any  ap- 
proach to  certainty,  to  decide  which  of  two 
persons,  who  died  very  nearly  at  the  same 
time,  survived  the  other.  Cum  hello  pater 
cum  filio  periisset,  materque  filii  quasi 
postea  mortui  bona  vindicaret,  agnati  vero 
patris  quasi  filius  antea  perisset,  Divus 
Hadrianus  credidit,  patrem  priijs  esse  mor- 
tuum.  L.  9.  s.  1.  ff,  de  reb.  dub.  And 
again,  Mulier  naufragio  cum  anniculo  filio 
periit  quia  verisiraile  videbatur,  ante  matrem 
infantem  perisse,  virum  partem  dotis  reti- 
nere  placuit.  L.  26. if.  de  pac.  dot.  Where 
the  father  and  son  were  hanged  in  the  same 
cart,  and  the  question  was,  whether  the 
wife  of  the  son  was  entitled  to  dower,  the 
jury  found  upon  the  evidence  that  the  son 
survived  the  father;  for  it  appeared  that 
he  struggled  tlse  longest.  A  question  of 
the  same  nature  occurred  when  General 
Stanwix  and  his  daughter  were  lost  in 
the  same  ship ;  cited  in  7?.  v.  D?:  Kay, 

1  Bl.  R.  040.     And  see  Cro.  Eliz.  503; 

2  Comm.  132.  Wright  v,  Netherivood, 
2  Salk.  593,  note  by  Evans.  Taylor  v. 
Diplock,  2  Phillimore,  2G1.  Where  a 
husband  and  his  wife  perished  in  the  same 
■wreck,  the  Court  held  tliat  it  could  not 
presume  tliat  he  survived,  but  that  there 
must  be  some  evidence  that  he  did  so  to 
entitle  his  representative  to  take  adminis- 
tration to  property  vested  in  the  wife. 
Satterthioaite  v.  Poicell,  1  Curt.  705.  In 
such  cases  a  general  rule  is  preferable  to 
laborious  investigation  in  each  individual 
case,  where  the  result  must  always  be 
subject  to  doubt  and  uncertainty.  It  has 
been  said,- that  the  presumption  of  the  law 
is  better  than  that  of  man  (Esprit  des  Loix, 
1.  29,  c.  16).  A  position  much  too  large, 
if  it  be  not  limited  to  general  rules  of  the 
nature  above  alluded  to.     For  artificial 
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presumptions,  although  beneficial,  as  ge- 
neral and  practical  rules,  are  usually  very 
uncertain  and  precarious  instruments  for 
the  investigation  of  truth  in  particular 
instances ;  they  are,  therefore,  unfit  to  be 
employed  where  any  application  of  the  law, 
contrary  to  the  real  fact,  would  be  attended 
with  positive  injustice,  as  in  criminal  cases. 
Where  facts  are  not  necessarily  connected, 
the  connecting  them  by  means  of  artificial 
presumption  leads  to  error  in  fact.  Where 
facts  are  necessarily  or  usually  connected, 
technical  presumptions  are  unnecessary ; 
the  common  sense  and  experience  of  man- 
kind will  lead  them  to  the  proper  conclu- 
sions, giving  to  such  natural  presumptions 
such  weiglit  as  experience  warrants,  con- 
finned  as  they  are  on  the  one  hand,  or 
impeached  on  the  other,  by  the  whole 
context  of  circumstances  belonging  to  the 
case.  It  is  also  to  be  observed  that  pre- 
sumptions which  tend  to  the  actual  inves- 
tigation of  such  facts  as  are  usually  the 
subject  of  litigation  in  courts  of  justice,  are 
of  a  very  general  nature,  and  seldom,  if 
ever,  conclusive.  Thus  presumptions,  and 
strong  ones,  are  constantly  founded  on  a 
knowledge  of  mankiud;  a  man's  motives 
are  inferreil  from  his  acts,  and  his  conduct 
from  the  motives  by  which  he  was  known 
to  be  influenced;  it  is  presumed,  that  a 
rational  agent  intended  that  consequence 
which  his  acts  naturally  tended  to  accom- 
plish ;  that  he  consults  his  own  interests ; 
that  if  he  pays  or  acknowledges  a  debt,  it 
is  really  due ;  that  if  he  admits  himself  to 
be  guilty  of  a  crime,  the  admission  is  true; 
that  he  does  not  commit  a  crime,  or  do 
any  other  act  which  tends  to  his  prejudice, 
without  a  motive.  Presumptions  of  this 
nature,  in  almost  every  case  of  circum- 
stantial evidence,  afford  a  light  which 
may  be  considered  to  be  absolutely  essen- 
tial to  the  discovery  of  truth;  but  then 
they  operate  simply  by  their  own  intrinsic 
efficacy,  as  ascertained  by  experience,  and 
never  so  conclusively  as  to  form  the  basis 
of  an  artificial  rule  which  is  to  operate 
invariably.  All  presumptions  are  founded 
in  experience ;  but  so  infinitely  are  the 
transactions  of  mankind  complicated  and 
varied,  that  such  an  experience  of  the  ne- 
cessary or  even  ordinary  connection  be- 
tween particular  facts  as  will  serve  for  the 
basis  of  a7Jr?w«fiyfle«e  presumption,  still  less 
of  a  conclusive  inference,  is  unattainable, 
even  in  the  most  simple  instances.  So  far 
is  experience  from  warranting  such  pre- 
sumptions, that  it  evinces  their  inefficacy 
by  showing  that  a  general  presumption 
would  fi'equently  be  a  fallacious  one.  There 
is  no  subject  for  presumption  of  more  ordi- 
nary occurrence  than  is  afibrded  by  the 
prisoner's  recent  possession  of  stolen  goods, 
on  prosecutions  for  larciny ;  no  facts,  per- 
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Presump-  and  withoui  the  aid  of  a  jury.  Mediate  presumptions  are  those  which 
tions,  kinds  ^^^^^^^  ^^  ^^^jg  1,^^  ]-,y  ^j^g  ^^^  of  a  jury.  Thus  the  law  itself  presumes  that 
a  bond,  or  other  specialty,  was  made  upon  a  good  consideration ;  but  the 
law  cannot  presume,  from  the  lapse  of  twenty  years,  without  any  payment 
of  interest  on  a  bond,  or  acknowledgment  of  its  existence,  that  it  has  been 
satisfied  ;  the  presumption  is  to  be  left  to  a  jury.  Presumptions  may  there- 
fore be  divided (^)  into  three  classes:  1st.  Legal  presumptions  made  by  the 
law  itself,  or  presumptions  of  mere  law.  2dly.  Legal  presumptions  to  be 
made  by  a  jury,  or  presumptions  of  laio  and  fact.  3dly.  Mere  natural  pre- 
sumptions, or  presumptions  of  mere  fact. 

First.  Presumptions  of  mere  laio,  then,  are  artificial  presumptions,  made 
by  the  law  itself,  without  the  aid  of  a  jury.  These,  again,  are  either, 
1st.  Absolute  and  conclusive,  which  correspond  with  the  prasicmptmies juris 
et  dejure  of  the  Roman  law:  Or,  2dly.  Like  the  prcesumptioncs  Juris  of  the 
Eoman  law,  may  be  rebutted  by  evidence  to  the  contrary.  Thus,  the  pre- 
sumption of  law,  that  a  bond  or  other  specialty  was  executed  upon  a  good 
consideration,  cannot  be  rebutted  by  evidence  (r);  but,  although  the  law 
also  presumes,  or  intends,  that  a  bill  of  exchange  was  accepted  on  a  good 
consideration,  that  presumption  may  be  rebutted  by  proof  to  the  contrary. 
Artificial  presumptions,  made  by  the  law  itself,  are  not  in  general  used  as 
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Imps,  are  more  closely  and  usually  com- 
bined, in  legal  experience,  than  is  the  fact 
of  such  recent  possession  of  the  property 
by  the  prisoner,  with  the  fact  tliat  he  stole 
it;  yet  this  connection,  although  usual,  is 
by  no  means  necessary,  as  experience 
proves ;  no  artificial  presumption  can  there- 
fore be  founded  on  such  a  connection ;  the 
law,  it  is  true,  recognizes  it,  and  the  Judge 
usually  comments  upon  its  nature  and 
force  ;  but  no  artificial  weight  or  import- 
ance is  annexed  to  it,  and  the  juries  do  not 
convict  unless  they  are  fully  satisfied  and 
convinced  of  the  actual  guilt  of  the  pri- 
soner. Artificial  presumptions,  therefore, 
can  never  be  safely  established  as  a  means 
of  proof  in  a  criminal  case.  To  convict  an 
innocent  man  is  an  act  of  positive  injus- 
tice, which,  according  to  one  of  the  best 
and  most  humane  principles  of  our  law, 
cannot  be  expiated  by  the  conviction  of  an 
hundred  criminals,  who  might  otherwise 
have  escaped.  4  Comra.  352 ;  2  Hale,  289. 
From  such  presumptions  the  common  law 
is  justly  most  abhorrent;  and  happily  our 
statute-book  has  not  been  disgraced  Ijy 
many  violations  of  the  humane  principles  of 
the  common  law  in  this  respect.  The  abo- 
minable and  sanguinary  enactment  of  tlie 
statute  of  James  the  First  (21  Jac.  1,  c.  27), 
which  made  the  concealment  of  a  bastard 
child  by  the  mother,  evidence  that  she  mur- 
dered it,  no  longer  exists.  Eut  it  is  impossi- 
ble, without  a  feeling  of  indignation,  to  re- 
collect that  such  a  statute  did  exist  as  the 
law  of  this  country  for  nearly  two  centuries ; 
the  natural  effect  of  which  was  to  leave  a 
court  and  jury  no  other  altei'native  thau 
either  to  violate  their  oaths,  or  to  execute 
one  for  murder  whom  in  their  consciences 
they  believed  to  be  iuiioceiit.    The  enact- 


ment of  the  statute  45  Geo.  3,  c.  89,  s.  6, 
which  makes  the  having  a  forged  Bank  note 
in  possession,  knowing  it  to  be  forged,  with- 
out lawful  excuse,  felony,  but  which  pro- 
vides also  that  proof  of  the  excuse  shall  lie 
upon  the  person  accused^  is  a  law,  which, 
whatever  may  be  said  for  it  on  the  score  of 
necessity,  is  contrary  to  the  humane  spirit 
and  just  principles  of  the  common  law,  and 
is  liable  to  the  ohjections  which  have  been 
above  adverted  to,  inasmuch  as  it  raises  an 
artificial  presumption  of  guilt,  which  may 
or  may  not  consist  with  the  real  truth,  and 
consequently  in  its  technical  and  peremp- 
tory operation  tends  to  convict  the  innocent 
as  well  as  the  guilty. 

(q)  So  according  to  the  Roman  law, 
"  Pra3sumptio  conjectura  est  ducta  ab  eo 
quod  ut  plurlmum  fit.  Ea  vel  a  Lege  in- 
ducitur  vel  a  Judice.  Quae  ab  ipsa  lege 
inducitur  vel  ita  comparata  est  ut  proba- 
tionem  contrarii  liaud  admittat  vel  ut  eadem 
possit  elidi.  Priorem  doctores  presumpti- 
onem  juris  adpellant.  Qua?  ajudice  indu- 
citur conjectura  prsesumptio  homiuis  ad- 
pellari  solet  et  semper  admittit  probationem 
contrarii  quamvis  si  alicujus  momenti  sit 
probandi  onere  relevet."  Heineccius  El. 
J.C.,  p.  4,  s.  122,  3.  Ff.  Lib.  22,  tit.  3. 

(r)  Loive  v.  Peers,  4  Burr.  2225;  i.  e.  so 
long  as  the  deed  remains  unimpeached ;  a 
bond  or  other  specialty  may  be  directly 
impeached, on  the  ground  of  fraud;  and  then 
the  consideration  may  become  the  subject 
of  inquiry ;  but  whilst  the  legal  existence 
of  the  deed  stands  admitted,  the  presump- 
tion of  a  good  consideration  is  peremptory 
and  absolute.  After  a  verdict  for  the 
plaintifT,  the  Court  will  presume  all  things 
necessary  to  support  the  declaration.  P.C. 
Sioeeta2)2Jlc  v.  Jesse,  5  B.  &  Ad.  27. 
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rules  of  evidence  for  the  purpose  of  ascertaining  doubted  facts,  but  are,  in  Preeump- 
effect,  mere  arbitrary  rules  of  law,  which,  according  to  the  policy  of  the  tionsotlaw- 
law,  operate  in  some  instances  conclusively,  and  which,  in  other  instances 
ao-a'in  where  a  peremptory  and  absolute  operation  would  be  attended  with 
inconvenience,  may  be  answered  and  rebutted.  The  connection  between 
mere  natural  facts  cannot  be  known  but  from  actual  observation  and  ex- 
perience ;  but  purely  artificial  relations,  such  as  legal  incidents  and  con- 
sequences, the  mere  creatures  of  positive  law,  may  be  indissolubly  tied 
and  connected  together  by  the  rules  of  law.  A  law,  or  rule  of  law,  consists 
in  nothing  more  than  the  connecting  of  certain  consequences  with  parti- 
cular defined  predicaments  of  fact.  When,  therefore,  the  law  presumes  or 
infers  any  fact  to  which  a  legal  consequence  is  annexed,  from  any  defined 
predicament  of  facts,  the  law  in  effect  indirectly  annexes  to  that  predica- 
ment the  legal  consequence  which  belongs  to  the  presumed  fact(s). 

Ao-ain  ;  in  many  instances  presumptions  of  law  are  but  prima  facie  infe- 
rences or  intendments,  made  by  the  Courts,  liable  to  be  rebutted  by  proof 
to  the  contrary.  Thus  the  law  will  intend,  or  imply,  that  the  heir  at  law 
of  an  ancestor,  who  died  seised  of  an  estate,  was  in  possession  {t);  or  where 
a  fine  has  been  levied,  will  imply  that  it  has  been  levied  with  proclama- 
tions (m).  Or  that  the  examination  of  a  prisoner,  under  a  charge  of  felony, 
has  been  taken  in  writing  (.r),  until  the  contrary  of  these  facts  be  proved. 
Presumptions  of  this  nature  may  be  rebutted  not  only  by  evidence  to  the 
contrary,  but  also  by  contrary  presumptions  or  intendments  of  law.  Thus 
on  an  indictment  for  the  non-repair  of  a  road,  the  presumption  that  an 
award  in  relief  of  the  defendants  was  duly  made  according  to  the  direc- 
tions of  an  inclosure  act,  may  be  rebutted  by  proof  of  repairs  subsequently 
done  to  the  road  by  the  defendants  (?/).  But  the  presumption  in  favour  of 
innocence  is,  it  has  been  held,  too  strong  to  be  overcome  by  an  artificial 
intendment  of  law  {z). 

Secondly,  Presumptions  of  laio  and  /acf.— These  are  also  artificial  pre-  Of  law  and 
sumptions  which  are  recognized  and  warranted  by  the  law  as  the  proper  fact, 
inferences  to  be  made  by  juries  under  particular  circumstances.  These 
also  are  founded  partly  upon  principles  of  policy  and  convenience,  and 
frequently  in  analogy  to  express  rules  of  law  ;  and  for  this  purpose  a 
technical  force  and  efficacy  is  given  to  the  evidence  which  Avarrants  such 
presumptions,  beyond  its  mere  natural  tendency  to  convince  the  mind. 
Two  incidents  are  essential  to  presumptions  of  this  class :  1st,  The  inference 
cannot  be  made  by  the  Court,  but  ought  to  be  made  by  the  jury.  2dly, 
The  inference  is  never  conclusive. 

Presumptions,  therefore,  of  this  kind  are  very  closely  allied  to  those 
artificial  presumptions  which  are  made  by  the  law  itself,  but  which  are  in 
their  nature  inconclusive,  that  is,  to  the  prcesumptiones  juris  of  the  Roman 
law  (a).     They  are  of  a  class  intennediate  between  mere  artificial  presump- 

(s)  Su])ra,  928,  note  (p).  entitles  the  opposite  parties  to  give  secon- 

(t)  Watkins  on  Descents,  cli.  1,  p.  38.  dary  evidence.     It  does  not  autlionse  the 

(u)  3  Co.  86,  b.;  Watkins  on  Descents.  Jury  to  speculate  upon  the  l^robable  con 

But  if  the  intendment  be  rebutted,  pro-  tents.     Cooiyer  and   another  v.  Gibbo7is, 

clamations  must  be  proved,  in  order  to  bar  ^  yamp  O.  .J04 

■D      ivr       r>      O-IQ         Tha    cnnant.  W    5?<»7Y/,  tit.  ADMISSIONS. 

ground  for  presuming  a  surrender.     Cope-       -^  M.  ic  ts.ooh. 

land  V.  Watts  and  another,  executors  of  {z)  B.  v.   Twyniny,  2  B.  &  A.   38b ; 

Gubbins,   1    Starkie's   C.   9-3.     The   non-       infra,  686. 
productiou  of  books  upon  notice,  merely  (a)  Sujjra,  930,  note  {q). 
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Presump-  tions  made  by  the  law  itself,  and  mere  natural  presumptions,  whicli  are  to 
be  made  exclusively  by  a  jury.  They  may,  therefore,  not  improperly  be 
called  mixed  presumptions,  or  presumptions  oilaw  and  fact,  partaking  of  the 
nature  of  mere  Z^'^/aZ  presumptions,  in  this  respect,  that  they  are  artificial, 
and  of  the  nature  of  mere  natural  presumptions,  inasmuch  as  they  must  be 
made,  not  by  the  Court,  but  by  a  jury.  The  principle  and  origin  of  this  class 
of  presumptions  are  usually  not  remote  ;  they  are  for  the  most  part  instru- 
ments in  the  hands  of  the  Courts,  by  which  positive  statutes,  or  rules  of 
law,  are  extended  by  analogy  to  cases  which  do  not  fall  within  their 
express  legal  operation,  or  by  means  of  which  effect  is  given  to  rules  of 
evident  policy  and  convenience,  which  cannot  be  applied  directly  (b).  Thus 
a  jury  is  required,  or  at  least  advised,  by  a  Court,  to  infer  a  grant  of  an 
incorporeal  hereditament  after  an  adverse  enjoyment  for  the  space  of 
twenty  years  unanswered.  This  is  done  in  analogy  to  the  Statute  of  Limi- 
tations, 21  Jac.  1,  for  as  an  adverse  possession  of  twenty  years  is  sufficient 
to  confer  a  title  to  the  possession  of  the  land  itself,  a  fortiori,  it  ought  to 
confer  a  right  to  an  interest  arising  out  of  the  land  ;  but  the  Statute  of 
Limitations  does  not  extend  to  this  case,  and  therefore  the  benefit  and  con- 
venience of  such  a  limitation  is  obtained  indirectly,  bj^  thus  raising  an 
artificial  presumption  (c).  Presumptions  of  this  nature,  which  depend 
merely  on  acquiescence  for  a  specific  and  definite  period  of  time,  of  arbi- 
trary appointment,  are  most  obviously  artificial ;  their  operation  may 
depend  on  the  lapse  of  a  few  hours,  more  or  less  (rf). 

So  in  the  case  of  trover  ;  an  unqualified  refusal  to  deliver  up  the  goods 
on  demand  made  by  the  owner,  does  not  fall  within  any  definition  of  a 
conversion ;  but  inasmuch  as  the  detention  is  attended  with  all  the  evils  of 
a  conversion  to  the  owner,  the  law  makes  it,  in  its  effects  and  consequences, 
equivalent  to  a  conversion,  by  directing  or  advising  the  jury  to  infer  a  con- 
version from  the  facts  of  demand  and  refusal. 

Thirdly,  Natural  presumptions,  or  presumptions  of  mere  fact. — These 
depend  upon  their  own  natural  force  and  efiicacy  in  generating  belief  or 
conviction  in  the  mind,  as  derived  from  those  connections  which  are  pointed 
out  by  experience  (e) ;  they  are  wholly  independent  of  any  artificial  legal 
relations  and  connections,  and  differ  from  presumptions  of  mere  law  in  this 
essential  respect,  that  those  depend  upon,  or  rather  are,  a  branch  of  the 
particular  system  of  jurisprudence  to  which  they  belong  ;  but  mere  natural 
presumptions  are  derived  wholly  by  means  of  the  common  experience  of 
mankind,  from  the  course  of  nature,  and  the  ordinary  habits  of  society. 
Such  presuuqjtions  are  therefore  wholly  independent  of  the  system  of  laws 
to  be  applied  to  the  facts  when  established  ;  they  remain  the  same  in  their 
nature  and  operation,  whether  the  law  of  England,  or  the  code  of  Justinian, 
is  to  decide  upon  the  legal  effect  and  quality  of  the  facts  when  found. 

Many  presumptions  of  this  class  are  recognized  by  the  law,  and  there- 
fore, in  one  sense,  may  be  termed  legal  presumptions,  which  still,  unless 
some  degree  of  technical    force  and  weight  be  given  them  beyond  their 
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(6)  For  instances  of  the  latter  descrip- 
tion, vide  supra,  note  {p). 

(c)  The  presumption  that  a  bond  has 
been  satisfied  after  the  expiration  of  twenty 
years  from  the  time  when  interest  has  been 
paid,  or  other  acknowledgment  made  of  its 
existence,  is  built  on  the  same  principle. 
Vide  supra,  270.  823.  And  see  Searle  v. 
Lord  Barrimjton,  2  Str.  826 ;  2  Ld.  Rajon. 


1370.  Turner  y.  Crisp, 2Str.827.  More- 
land  V.  J3e?mett,  Str.  652.  Washington 
V.  Bryiner,  Peake's  L.  E.  29. 

{d^  See  the  observations,  supra,  927. 

(e)  These  no  doubt  form  the  basis  of 
numerous  legal  presumptions.  It  is  to  be 
presumed  that  a  party  will  adopt  acts 
done  for  his  benefit.  Bayly  v.  Culver- 
well,  8  B.  &  C.  448. 
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mere  natural  operation,  are  properly  to  be  ranked  in  this  class.  The  Natural 
recent  possession  of  stolen  goods,  on  a  trial  for  larciny,  is  recognized  by  [^q']^^""^" 
the  law  as  affording  a  presumption  of  guilt ;  and  therefore,  in  one  sense, 
is  a  presumption  of  law,  but  it  is  still,  in  effect,  a  mere  natural  presump- 
tion ;  for  although  the  circumstance  may  weigh  greatly  with  a  jury,  it  is 
to  operate  solely  by  its  own  natural  force,  for  a  jury  are  not  to  convict  on 
this  or  on  any  other  charge,  unless  they  be  actually  convinced  in  their 
consciences  of  the  truth  of  the  fact.  Such  a  presumption  is  therefore 
essentially  different  from  the  legal  presumptions  in  fact  lately  adverted 
to,  where  the  jury  are  to  infer  that  a  bond  has  or  has  not  been  satisfied,  as 
a  few  days  or  even  hours,  more  or  less,  have  elapsed,  when  the  twenty 
years  are  expiring. 

Although  it  be  the  peculiar  province  of  a  jury  to  deal  with  presumptions 
of  this  description,  and  to  make  such  inferences  as  their  experience  war- 
rants, yet  in  some  instances,  where  particular  facts  are  inseparably 
connected  according  to  the  usual  course  and  order  of  nature,  and  the  inter- 
position of  a  jury  would  be  nugatory,  the  Courts  themselves  will  draw  the 
inference.  Thus  on  a  question  of  bastardy,  where  the  child  has  been  born 
within  a  few  weeks  after  the  access  of  the  husband,  the  bastardy  of  the 
child  will  be  inferred  without  the  aid  of  a  jury  {f). 

Presumptions  of  this  nature  are,  as  has  already  been  observed,  co-extensive 
with  the  experience  of  mankind ;  there  is  in  fact  no  relation  whatsoever, 
whether  natural  or  artificial,  subject  to  human  observation,  which  may  not 
be  proved,  where  such  proof  is  material,  in  a  court  of  justice,  by  the  tes- 
timony of  those  wlio  have  had  experience  of  that  relation. 

A  mere  presumption,  in  the  proper  and  technical  sense  of  the  word,  is 
much  more  limited  in  its  nature  than  presumptive  or  circumstantial  evidence 
in  general.  A  presumption,  strictly  speaking,  results  from  a  previously 
known  and  ascertained  connexion  between  the  presumed  fact  and  the  fact 
from  which  the  inference  is  made,  without  the  intervention  of  any  act  of 
reason  in  the  individual  instance ;  on  the  other  hand,  circumstantial  evi- 
dence, that  is,  indirect  evidence  to  prove  a  fact,  may  depend  wholly  on  a 
process  of  reasoning  applied  to  the  facts  of  the  particular  case,  although 
the  mind  may  never  have  experienced  such  a  combination  before.  The  in- 
stance put  by  Lord  Coke  {g),  of  what  he  terms  a  violent  presumption,  is,  in 
reality,  a  case  of  indirect  or  circumstantial  evidence,  but  not  properly  pre- 
sumption in  the  strict  sense  of  the  word,  because  the  inference  results  from 
an  act  of  reason,  exercised  upon  the  facts,  and  not  upon  any  known  and 
ascertained  relations.  The  instance  which  he  gives  of  a  violent  presump- 
tion is  this  :  ''  where  a  man  is  found  suddenly  dead  in  a  room,  and  another 
is  found  running  out  of  that  room  with  a  bloody  sword  in  his  hand."  It  is 
plain  that  in  such  a  case  conviction  is  wrought  by  an  exercise  of  the  reason 
upon  the  circumstances,  (however  small  the  effort,)  by  which  the  mind, 
upon  the  slightest  reflection,  excludes  all  guilty  agents  but  one  ;  the  ex- 
cluding force  and  nature  of  the  circumstances  generate  conviction  by  nega- 
tiving, to  the  satisfaction  of  the  mind,  the  agency  of  any,  but  one,  indi- 
vidual. It  is  evident  that  a  witness  who  had  never  seen  such  a  transaction 
before  would  as  readily  come  to  the  proper  conclusion  as  one  who  had 
actually  had  experience  of  similar  facts ;  and  consequently  that  reason,  and 
not  any  previous  experience  of  similar  associations,  supplies  the  inference. 

(/)  B.  V.  Luffe,  8  East,  193.  {g)  Co.  Litt.  6. 
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In  practice,  however,  it  rarely  happens  that  some  natural  presumption, 
properly  so  called,  does  not  co-operate  with  the  exercise  of  reason  on  the 
particular  circumstances  to  produce  conviction.  And  on  the  other  hand, 
those  transactions  which  are  the  subject  of  judicial  inquiry,  and  indeed  all 
human  dealings,  present  such  an  infinite  variety  of  circumstances,  that  ex- 
perience alone,  however  essential  and  important  as  undoubtedly  it  is,  in 
supplying  inferences  which  tend  to  the  general  conclusion,  can  rarely 
simply  and  alone,  without  the  aid  of  sound  reason  and  discretion,  exercised 
upon  all  the  circumstances,  warrant  a  conclusion.  It  follows,  that  further 
remarks  on  mere  natural  presumptions  belong  properly  to  the  head  of  cir- 
cumstantial evidence  (7i). 

It  seems  to  be  a  general  rule,  that  wherever  there  is  evidence  on  which  a 
jury  has  founded  a  presumption  according  to  the  justice  of  the  case,  the 
Courts  will  not  grant  a  new  trial  («).  In  an  action  on  a  promissory  note, 
given  to  the  plaintifi"  by  the  defendant,  in  consideration  of  the  plaintiff's 
marrying  his  daughter ;  the  defence  was  that  the  marriage  was  not  a  legal 
one,  the  plaintiff  having  married  the  daughter  when  he  was  under  age,  and 
Avithout  the  consent  of  his  parents  or  guardian.  It  also  appeared,  that  when 
the  plaintifi'  came  of  age,  the  wife  was  lying  on  her  death-bed,  and  that  she 
died  in  three  weeks  afterwards.  The  jury  nevertheless  presumed  a  subse- 
quent legal  marriage,  and  the  Court  afterwards  refused  to  set  aside  the 
verdict.  Many  of  the  presumptions  which  are  recognized  by  the  law  are 
noticed  under  the  particular  subject  of  evidence  to  which  they  belong  {k)  ; 
it  may,  however,  be  projier  to  advert  to  some  of  the  most  general. 

The  law  of  England,  as  well  as  the  civil  law,  presumes  against  fraud, 
"  odiosa  et  inhonesta  non  sunt  in  lege  prsesumenda,  et  in  facto  quod  in  se 
habet  et  bonum,  et  malum,  magis  de  bono,  quam  de  malo,  prsesumendum 
est"(Z).  Thus  the  law  always  presumes  in  favour  of  innocence,  as  that  a 
man's  character  is  good  until  the  contrary  appear,  or  that  he  is  innocent  of 
an  offence  imputed  to  him  till  his  guilt  be  proved.  Where  a  woman  married 
again  within  the  space  of  tv«'elve  months  after  her  husband  had  left  the 
country,  the  presumption  of  innocence  was  held  to  preponderate  over  the 
usual  presumption  of  the  continuance  of  life  (m). 


(h)  See  Vol.  I. 

I't)  WWklnson  v.  Payne,  4  T.  R.  468. 
Lord  Kenyon,  in  tliat  case,  said  the  rule 
was  carried  so  far  that  he  remembered  an 
instance  of  it  bordering  on  the  ridiculous  ; 
where,  in  an  action  on  the  game  laws,  it 
was  suggested  that  the  gun  with  wliicli 
the  defendant  fired  was  not  charged  with 
shot,  but  that  the  bird  might  have  died 
in  consequence  of  fright ;  and  the  jury 
having  found  for  the  defendant,  the  Court 
refused  to  gi'ant  a  new  trial.  See  also 
Standen  x."  Standen,  cited  4T.  R.  469j 
where  a  marriage  was  presumed,  although 
there  was  strong  evidence  to  show  that 
there  had  not  been  time  enough  for  a  pub- 
lication of  banns  three  times.  It  may, 
liowever,  be  very  questionaljle  whether 
such  decisions  are  not  only  contrary  to 
Round  policy,  but  even  positively  mischie- 
vous. Do  they  not  afford  temptation  to 
juries,  in  hard  cases,  to  trifle  with  the 
sacred  obligation  of  an  oath  ?  See  Vol.  J. 
fcit.  New  Trial. 


(Ji)  See  tit.  Intention. — Prescrip- 
tion.— Custom. 

(Z)  10  Co.  56.  The  law  always  presumes 
against  the  commission  of  crime ;  and  there- 
fore where  a  woman  twelve  months  after 
her  first  husband  was  last  heard  of,  mar- 
ried a  second  husband,  and  had  children  by 
him  ;  held,  on  appeal,  that  the  sessions  did 
right  in  presuming,  pri?nA  facie,  that  the 
first  husband  was  dead  at  the  time  of  the 
second  marriage,  and  that  it  was  incum- 
bent on  the  party  objectmg  to  the  second 
marriage  to  give  some  proof  that  the  first 
husband  was  then  alive.  R.  v.  Js.  Glou- 
cestershire, 2  B.  &  A.  386. 

(m)  R.  V.  Tivijnmg,  2  B.  &  A.  386. 
And  see  Williams  v.  TheEast  India  Com- 
pany, 3  East,  192 ;  and  R.  v.  HaicMns, 
10  East,  211,  where  the  jury  having  found 
that  a  candidate  for  a  corpor&te  office  at 
the  time  of  election  declared  that  he  had 
taken  the  sacrament  within  the  year,  and 
the  allegation  not  liaving  been  negatived 
by  the  verdict,  the  Court  held  that  it  was 
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And  in  general,  where  a  jierson  is  required  to  do  an  act,  the  omission  to  Presuinp- 
do  which  would  be  criminal,  his  performance  of  that  act  will  be  intended  tions. 
until  the  contrary  be  shown  (n).  And,  therefore,  where  a  plaintiff  alleged 
in  his  declaration  that  the  defendants,  who  were  the  charterers  of  his  ship, 
liad  put  on  board  a  very  dangerous  and  combustible  commodity  (in  conse- 
quence of  which  a  loss  happened),  without  giving  due  notice  to  the  captain 
or  other  person  employed  in  the  navigation  of  the  vessel,  it  was  held  to  be 
incumbent  on  the  plaintiff  to  prove  his  averment  (o).  But  when  an  act,  which 
in  its  nature  is  criminal,  has  once  been  proved,  the  law  frequently  infers 
malice,  and  requires  exculpatory  proof  from  the  party.  Thus  in  case  of 
homicide,  after  proof  that  the  prisoner  killed  the  deceased,  the  law  will  pre- 
sume malice,  until  the  prisoner  justify  or  extenuate  the  act  (p).  So  if  a  man 
liold  a  market  near  to  the  legal  market  of  another,  and  on  the  same  day,  the 
former  will  be  intended  to  be  a  nuisance  (q). 

It  is  also  a  maxim  of  law,  in  principle  nearly  allied  to  the  former,  that   Omnia  rite 
"  omnia  praesumuntur  rite  et  solenniter  esse  acta  donee  probetur  in  contra-  esse  acta, 
rium."     Thus  it  will  be  presumed  that  a  man  who  has  acted  in  a  public 
office  or  situation,  was  duly  appointed  (r). 

Upon  proof  of  title,  every  thing  which  is  collateral  to  the  title  will  be 
intended  without  proof;  for  although  the  law  requires  exactness  in  the 


to  be  presumed  that  he  had  so  received  the 
sacrament.    In  Powell  v.  M'dburn,  3  Wils. 
355 ;  2  Bl.  851  ;  upon  tlie  trial  of  an  ac- 
tion for  money  had  and  received,  in  order 
to  try  the  plaintiff's  right  to  a  donative,  it 
was  held  that  it  was  unnecessary  for  hiia 
to  prove  at  the  trial,  although  called  upon 
to  do  so,  that  he  had  subscribed  the  ar- 
ticles of  the  church,  in  the  presence  of  the 
ordinary,   or  publicly  read  the  same,  or 
that  he  had  subscribed  the  declaration  of 
uniformity  contained  in  the  stat.  13  &  14 
Charles  2,  c.  4.     And  the  case  of  Munlie  v. 
Butler,  1  Roll.  R.  83,  was  cited  as  a  stroug 
one.     Monke  sued  for  tithes ;   the  defen- 
dant pleaded  that  the  plaintiff  had  not  i-ead 
the  articles  according  to  the  statute,  and 
the  Court   constrained    the   defendant   to 
prove  the  negative ;  and  Coke  said,  that  if 
such  a  matter  should  come  before  him  in 
evidence,  he  would  presume,  until  the  con- 
trary should  be  proved,  tliat  the  plaintiff 
had  read  the  articles.     And  in  Clayton's 
Rep.  Pleas  of  Assize,  fol.  48,  1G36,  where 
the    plaintiff   sued    for   tithes    under    the 
statute  Edw.  6,  it  was  held  that  the  plain- 
tiff should  not  be  put  to  prove  admission, 
institution  and  induction  ;  and  that  if  it 
was  otherwise,  the  defendant  might  prove 
it.     And  in  ejectment  by  a  rector  or  vicar, 
it  is  not  necessary  to  prove  that  he  was  in 
orders,  for,  according  to  Lord  Holt,  having 
established  his  temporal  title,  hie  religious 
or  political  title  was  to  be  presumed  {Dr. 
Hasker's  Cage,  Comb.  202).     Upon  an  in- 
formation against  Lord  Halifax  lor  not  de- 
livering up  the  rolls  of  the  auditor  of  the 
Cdurt  of  Exchequer,  the  Court  put    the 
plaintiff  on  proof  of  the  negative,  for  a  person 
shall  be  presumed  to  execute  his  oitice  till 
the  contrary  appears  (B.  N.  P.  2'J8 ;  Yin. 


Ab.  tit.  Echlence).  And  in  B.  v.  Coombs, 
Comb.  57.  the  defendant  having  sworn  an 
affirmative  for  which  an  information  was 
filed  against  him,  the  Court  directed  that 
the  prosecutor  should  first  give  probable 
evidence  of  the  negative,  and  that  Ihe  de- 
fendant should  afterwards  prove  the  af- 
firmative if  he  could. 

{n)  3  East,  192;  and  per  Lord  Ellen- 
borough,  B.  v.  luhabitants  of  Hasl'mg- 
Jidd,  2  M.  &  S.  558. 

(o)  WiUiams  v.  The  Bast  India  Com- 
pany, 3  East,  192. 

{p)  Fost.  256;  supra,  712.  So  the 
maxim  of  law  is,  qui  seinel  est  malus, 
semper  2}rcesumltur  esse  malus  in  eodem 
generc.     Cro.  Car.  387. 

(f/)  2  Will.  Saund.  175;  F.  N.  B.  184; 
11  H.  4,5. 

(y)  Supra,  note  (?«).  B.  v.  Verelst,  3 
Camp.  432.  Where  in  an  action  by  an 
attorney  for  costs  incurred  in  the  year 
1824  in  a  suit  in  the  Common  Pleas,  the 
defendant  proved  that  the  plaintiff  had  not 
taken  out  any  certificate  in  the  year  1814 
or  the  four  following  years,  and  that  he 
had  been  admitted  an  attorney  of  the 
King's  Bench  in  the  year  1792,  but  had 
not  since  been  readmitted  an  attorney  of 
that  Court,  but  there  was  no  proof  that  he 
had  not  been  re-adraitted  an  attorney  in 
the  Court  of  Common  Pleas,  it  was  held 
that  tlie  plaintiif's  acting  as  an  attorney 
afforded  prima  facie  cVidencQ  that  he  was 
then  an  attorney  of  the  Court  of  C.  P.,  and 
that  it  lay  on  tlie  defendant  to  show  that 
he  was  not  an  attorney  of  that  Court  when 
the  business  was  done.  Pearce  v.  Whale, 
5  B.  ik  C.  38.  See  Bcvan  v.  WiUiams, 
3  T.  R.  035  ;  mq)ra,  24.  309. 
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derivation  of  a  title,  yet  when  that  has  once  been  proved,  all  collateral  cir- 
cumstances will  be  presumed  in  favour  of  right  (s). 

If  therefore  a  man  declare  upon  a  grant  or  feoffment,  attornment  will  be 
intended  (t) ;  even  although  a  deed  be  essential  to  such  collateral  matter 
ex  institutione  hominis,  for  this  is  but  the  private  act  of  the  parties,  and  is 
not  allowed  to  control  the  judgment  of  the  law,  which  intends  all  collateral 
matters  {u).  But  it  is  otherwise,  although  the  matter  be  but  collateral, 
if  a  deed  be  essential  to  such  collateral  matter  ex  institutione  legis  (.r). 

So  Avhere  one  who  suffered  a  recovery,  had  power  to  do  it,  it  will  be  pre- 
sumed that  it  was  done  with  all  the  legal  requisites  (y).  So  it  is  always 
inferred  that  the  records  of  a  court  of  justice  have  been  correctly  made(z), 
that  Judges  and  juries  do  nothing  maliciously  (a),  and  that  the  decisions  of 
a  Court  of  competent  jurisdiction  are  well  founded  {h).  The  Court  will  not 
presume  any  fact  to  vitiate  an  order  of  removal  (e).  Upon  the  same  prin- 
ciple, the  Courts,  after  verdict,  will  presume  that  facts,  without  proof  of 
which  the  verdict  could  not  have  been  found,  were  proved,  although  they  were 
not  alleged  {d);  where  an  order  of  bastardy  purports  to  have  been  made  on 
the  evidence  of  the  mother,  who  is  a  married  woman,  and  on  other  evidence, 
the  Court,  in  support  of  the  order,  will  intend  that  the  other  evidence  was 
legal  evidence  (e).  So  it  will  be  presumed,  till  the  contrary  be  shown,  that 
a  child  born  in  wedlock  is  legitimate,  for  the  maxim  of  law  is,  "  Pater  est 
quam  niiptiae  demonstrant "  (/)  ;  that  the  signatures  in  parish  registers  are 
those  of  the  person  whose  duty  it  is  to  sign  them(<7) ;  that  a  rate  is  equally 
made  (h).  So  on  a  return  to  a  mandamus,  which  on  the  face  of  it  is  certain, 
the  Court  will  not  intend  facts  inconsistent  with  it,  but  will  intend  in  favour 
of  the  return  and  not  against  it(i).  So  that  an  estate  was  sold  as  directed 
by  a  statute  (k). 

But  notwithstanding  the  general  presumption,  omnia  rite  esse  acta,  posi- 
tive proof  may  still  be  necessary  if  any  counter  presumption  be  raised  by  the 
circumstances.  Thus  where  the  inhabitants  of  Haslinglield,  in  defence  of 
an  indictment  against  them  for  not  repairing  a  highway,  gave  in  evidence  an 
award  by  commissioners  under  an  inclosure  Act,  made  sixteen  or  seventeen 
years  ago,  by  which  they  awarded  that  the  highway  was  not  within  the 
parish,  but  it  appeared  that  the  defendants  had  repaired  it  ever  since,  it 


(s)  6  Co.  38.  2.  A  compensation 
awarded  by  a  jury  for  land  taken  for  tlie 
purpose  of  highway,  is  presumed  to  include 
a  compensation  for  the  burthen  of  holding 
up  the  fences.  Per  Grose,  J.,  jR.  v.  Llan- 
dillo,  2  T.  R.  232. 

(0  Ibid.  andCro.  Eliz.401. 

(?/)  6  Co.  38;  Bac.  Ab.  ^«.  639. 

(x)  Ibid. 

(v/)  2  Saund.  42,  (7) ;  iiifra,  tit.  Re- 

COVKRY. 

(z)  Read  v.  Jnclison,  1  East,  355. 

(rt)  Per  Eyre,  B.  1  T.  R.  503. 

(6)  6'Mp?'a,  Vol.  I.  tit.  Judgment.  Res 
judicata  pro  vcritate  accipitur,  L.  207,  ff. 
de  reg.  jur.  A  parish  certificate,  of 
the  date  1748,  was  signed  only  by  two 
churchwardens  and  two  overseers,  it  ap- 
pearing from  entries  in  visitation  books 
long  before  and  long  after,  down  to  the 
present  time,  that  four  churcliwardens  had 


always  been  regularly  chosen,  although  in 
12  instances,  between  1683  and  1829,  less 
than  four  had  been  sworn  in  ;  the  visitation 
books  for  1747  were  lost ;  and  the  session 
having  refused  to  presume  a  new  and  valid 
appointment  of  two  only  for  the  year  of 
the  date  of  the  certificate,  the  Court  con- 
firmed their  decision.  R.  v.  Upton  Gray, 
10B.&C.807. 

(c)  R.  V.  Stockton,  5  B.  &  Ad.  546. 

(d)  Spiers  v.  Parker,  1  T.  R.  141.  R. 
V.  Tioynbig,  2  B.  &  A.  386, 

(e)  R.  V.  Bedall,  Andr.  8. 
(/)  Supra,  tit.  Bastardy. 

(f/)  Taijlor  V.  CooTie,  8  Price,  653. 

(h)  See  tit.  Rate. 

(i)  Per  Buller,  Doug.  159.  See  further 
as  to  presumptions  in  favour  of  legality, 
Van  Omeron  v.  Dowick,  1  Camp.  44. 

(Ji)  Doe  V.  EvaJis,  1  Cr.  &  M.  450. 
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was  held  that  the  usage  raised  a  presumption  that  proper  notices  had  not    Presump- 
been  given  according  to  the  Act  (Z).  ^^°°^' 

Some  of  the  most  important  presumptions,  founded  on  lapse  of  time  and  From  time, 
leno-th  of  enjoyment,  have  already  been  considered  (m).  Where  the  existence 
of  a  particular  subject-matter  or  relation  has  once  been  proved,  its  con- 
tiniiance  is  presumed  till  proof  be  given  to  the  contrary,  or  till  a  different 
presumption  be  afforded  by  the  very  nature  of  the  subject-matter  (w).  Thus 
it  is  to  be  presumed,  within  certain  limits,  that  a  person  once  proved  to 
have  existed  still  exists  (o).  This  presumption,  it  has  been  seen,  ceases  at 
the  expiration  of  seven  years  from  the  time  when  the  person  was  last  known 
to  be  living  (p).  So  where  two  or  more  have  been  proved  to  be  partners, 
it  is  to  be  presumed  that  the  partnership  afterwards  subsists,  unless  the 
contrary  be  shown  {q).  Upon  an  indictment  for  a  libel  against  Lord  St. 
Vincent,  as  first  lord  of  the  admiralty,  after  proof  of  his  appointment  by 
patent  previous  to  the  publishing  of  the  libel,  it  was  held  to  be  evidence 
that  he  was  so  at  the  time  of  publication,  and  that  proof  of  the  determina- 
tion of  the  appointment  lay  on  the  defendant  (r). 

Where  a  party  holds  over  after  the  determination  of  a  lease,  an  agreement 
is  presumed,  to  hold  on  the  same  terms,  so  far  as  they  are  applicable  (s). 

Most  important  presumptions  are  derivable  from  the  conduct  of  parties, 
as  well  in  civil  as  criminal  proceedings.  If  circumstances  induce  a  strong 
suspicion  of  guilt,  and  where  the  accused  might,  if  he  were  innocent,  explain 
those  circumstances  consistently  with  his  own  innocence,  and  yet  does  not 
offer  such  explanation,  a  strong  natural  presumption  arises  that  he  is  guilty. 
And  in  general,  where  a  party  has  the  means  in  his  power  of  rebutting  and 
explaining  the  evidence  adduced  against  him,  if  it  does  not  tend  to  the  truth, 
the  omission  to  do  so  furnishes  a  forcible  inference  against  him. 

Presumptions  from  a  man's  conduct  operate,  as  has  been  seen,  in  the 
nature  of  admissions ;  for,  as  against  himself,  it  is  to  be  presumed  that  a 
man's  actions  and  representations  correspond  with  the  truth  {t).  These  are 
in  all  cases  evidence  of  the  fact ;  and  where  the  party  has  induced  another 
to  act  on  the  faith  of  such  representations,  and  where  he  cannot  shovv'  the 
contrary,  without  being  guilty  of  a  breach  of  good  faith  and  common  honestj^, 
such  representations  are  usually  not  barely  evidence  of  the  fact,  but  are 
absolutely  conclusive  {ii). 

Numerous  and  most  important  presumptions  are  founded  merely  on  the   Common 
common  and  ordinary  exjierience  of  mankind ;  as  that  a  man  will  not  pay   experience- 
a  debt  which  is  not  due  {x) ;  or  acknowledge  the  existence  of  a  debt  to 
which  he  is  not  liable.      That  every  man  contemplates  and  intends  the 
natural  consequence  of  his  act  {y). 


{I)  R.  v.  Inhabitants  of  Haslingfield, 
2  M.  &  S.  558. 

(w)  Supra,  tit.  Puescription. 

(n)  See  Lord  Ellenborough's  observations 
'mDoe  V.  Palmer,  IG  East,  55. 

(o)  2  Roll.  Rep.  461. 

{p)  Supra,  365;  and  see  the  stat.  19 
C.  2,  c.  6,  as  to  lessees  for  lives,  and  the 
Stat.  6  Anne,  c.  18. 

(q)  Supra,  tit.  Partners. 

(r)  R.  V.  Budd,  5  Esp.  C.  230.  R.  v. 
Tanner,  1  Esp.  C.  304. 

(«)  Digby  v.  Atkinson,  4  Camp.  475. 


Doe  V.  Ward,  1  H.  B.  97.  Roberts  v. 
Hayiourd,  3  C.  &  P.  432. 

{f)  Supra,  tit.  Admissions. 

(?<)  Supra,  31.  If  ^.  rent  lands  of  i?., 
the  incumbent  of  a  living,  and  pay  him 
rent,  he  cannot  show,  in  defence  of  au  action 
for  use  and  occupation ,  that  the  presentation 
was  simoniacal.    Cooke  w.Loxley, 5T.  R.4. 

(x)  "  Presumptionem  pro  eo  esse  qui 
accepit,  nemo  dubitat,  qui  enim  solvit  nun- 
quam  itaresupiuus  est  ut  facile  suas  pecu- 
nias  jactet  et  indebitas  effundat."  L.  25, 
if.  de  pi-obat. 

(y)  Supra, tit.  Intention. — Malice. 
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Many  again  are  derived  from  the  course  and  habit  of  dealing  in  a  parti- 
cular trade  or  business  ;  as  that  the  parties  intended  to  contract  according 
to  the  usual  course  of  dealing  (z). 

It  would,  however,  be  a  vain  endeavour  to  attempt  to  specif}-  the  nume- 
rous presumptions  with  which  the  knowledge  of  a  jury,  conversant  in  the 
common  affairs  and  course  of  dealing  in  society,  necessarily  supplies  them  ; 
it  is  obvious  that  such  presumptions  are  co-extensive  with  the  common 
experience  and  observation  of  mankind  (a). 

PRINCIPLE. 

When  the  Court  have  discovered  a  principle,  they  will  apply  it,  notwith- 
standing a  previous  misapplication  {b). 

PRIVILEGE  OF  COPYRIGHT,  &c.(c). 
The  proofs  in  an  action  for  an  injury  by  pirating  the  book  or  invention  of 
the  plaintiff  depend  of  course  upon  the  issues  joined  (rf) ;  from  the  nature 


(z)  Supra,  tit.  Custom. 

(rt)  For  other  observations  connected 
with  the  subject,  see  Vol.  I.  and  Ind.  tit. 
Presumption.  Although  the  owner  is 
liable  to  the  master  for  money  actually 
laid  out  for  the  benefit  of  the  ship,  yet 
he  is  not  liable  to  a  stranger  for  money 
advanced,  unless  it  be  expressly  advanced 
for  that  purpose.  Thacker  v.  3footes,  2 
2  M.  &  M.  79.  The  declarations  of  a  shop 
man  are  not  evidence  against  his  em- 
ployer, unless  made  in  the  course  of  his 
employer's  business.  Garth  v.  Howard, 
8  Bing.  451.  But  in  an  action  for  freight 
by  the  master,  the  declarations  of  the 
owner  were  admitted  as  evidence  for  the 
defendant.  Smith  v.  Lyon,  3  Campb. 
465;  EUenborough,  C.  J.  1813. 

(fe)  Per  Lord  "fildon,  C.  J.,  in  Broien- 
ing  V.  Wright,  2  B.  &  P.  24  j  and  see  7 
T.  R.  148. 

(c)  As  to  the  copyright  of  books  and 
music,  see  the  stat.  8  Ann.  c.  19;  41  G. 
3,  c.  107;  54  G.  3,  c.  156:— 12  G.  2,  c. 
36,  as  to  the  importation  of  books  re- 
printed abroad,  composed  or  written  or 
printed  in  Great  Britain : — 41  G.  3,  c. 
107,  s.  7,  as  to  the  copyright  in  books  in 
the  English  and  Scotch  universities.  The 
statutes  8  Ann.  c.  19,  and  54  G.  3,  c.  107, 
relate  only  to  works  published  in  this 
kingdom ;  if  an  author  publish  abroad, 
and  does  not  use  due  diligence  in  publish- 
ing here,  another  may  publish.  Clementi 
V.  Walher,  2  B.&C.  861  ;  4  D.  &  R.  607. 
A  single  sheet  or  page  of  music  is  a  hook 
withiu  tlie  meaning  of  the  Acts.  Cle- 
nienti  v.  Golding,  11  East,  244.  White 
V.  Geroch,  2  B.  &  A.  298.  Storace  v. 
Longman,  2  Camp.  27.  So  of  the  words 
of  a  song  applied  to  an  old  tune.  Hime 
V.  IJalc,'2  Camp.  29  ;  1 1  East,  244.  But 
there  can  be  no  copyright  in  a  work  of 
an  illegal  or  immoral  tendency.  Stock- 
lUile  V.  Onwhijn,  o  B.  &  C.  173;  2  Swan. 
413.  Hime  v.  Dale,  2  Camp.  29;  11 
East,  244;  7  Ves.  1.    T)iu  lirst  publisher 


may  sue  a  stranger,  though  he  has  impro- 
perly obtained  a  copy  of  the  work  in  the 
tirst  instance.     Cary  v.  Kenrsley,  4  Esp. 
C.  168.    A  party  may  acquire  a  copyright 
in  additions  to  another  work.      Cary  v. 
Longman,  3   Esp.   C.  273.     By  stat.   8 
Ann.  c.  19,  s.  11,  if  the  author  be  living 
at  the  expiration  of   14  years,   his  copy- 
right shall  extend  to  another  14  years.     It 
seems  that  an  assignment  during  the  first 
14,  would  cany  the    contingent  interest; 
see  2  Starkie's  C.  285  ;  7  T.  R.  625.     By 
the  stat.  54  G.  3,  c.  156,  s.  4,  the  right  is 
extended  to   28   years  from  the  time  of 
publishing,  and  for  term  of  life,  if  the  au- 
thor be    living  at    the   end  of  28    years. 
See  Brooke  v.  Clarke,  1   B.  &   A.  396. 
The  words  of  the  Act  are  prospective,  and 
do  not  revest  a  right  where  28  years  had 
previously  expired,     lb.      See  further,  2 
Bl.  Comiu.   407;  4   Burr.   2408.     Chitty 
on  the  Stat.   tit.  Copyright,  Infra,  note 
{I).     The   Acts    protecting   prints  do   not 
apply  to  such    as    are   executed    abroad, 
though  published  here.     Page  v.   Toum- 
send,  5  Sim.  395.     But  the  assignee  of  the 
copyright  of  a  foreign   musical  composi- 
tion is  protected,    and  so    is  a   foreigner 
residing  and  publishing    in  this    country. 
D'Almaine  v.  Boosey,  1  Young,  288.     As 
to  publication  of  lectures,  see  5  &  6  "W.  4, 
c.  65.     See  as  to  amendments  of  the  pa- 
tent, 5  &  6  W.  4,  c.  83. 

(rf)  See  tit.  Case.  Rule.?.  In  an 
action  for  infringing  the  plaintiff's  patent 
for  certain  improvements  in  a  carriage, 
the  defendant  having  pleaded,  1st,  the 
general  issue;  2dly,  that  the  improve- 
ments were  not  new ;  3dly,  that  the  plain- 
tiff was  not  the  first  inventor;  it  was  held 
that  it  could  not  be  objected  ou  these 
pleas,  that  the  patent  was  illegal  as  a 
monopoly,  and  that  it  was  sufficient  to 
maintain  the  action  to  show  an  imitation 
by  the  defendant  of  part  only  of  the  plain- 
tiff's improvements.  Gillett  v.  Wilby,  9 
C.  &  P.  334.     It  was  also  held  that  the 
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of  the  case,  these  usually  throw  it  on  the  plaintifF  to  prove  his  interest,  as 
author,  inventor,  or  assignee  of  the  book,  &c.,  in  respect  of  which  the  injury 
is  alleged. 

In  an  action  for  pirating  a  book,  under  the  st.  54  G.  3,  c.  156,  it  is  not 
necessary  to  show  that  the  plaintifF  had  previously  printed  the  work ;  and 
he  does  not  lose  his  copyright  by  having  sold  the  manuscript  before  it  was 
printed  (e). 

In  an  action  for  infringing  a  patent  (/),  containing  a  proviso  that  the    Patent. 

Specifica- 


plaintiff  was  entitled  to  the  Judge's  cer- 
tificate, under  the  st.  5  &  6  \Y.  4,  c.  83, 
s.  3.  lb.  In  case  for  infringing  a  patent, 
p]ea,  inter  alia,  that  the  improvements,  or 
some  of  them,  were  in  use  long  before, 
held,  that  under  5  &  6  W.  4,  c.  83,  s.  4, 
it  was  intended  that  the  defendant  shoukl 
give  an  honest  statement  of  the  objections 
on  whicli  he  meant  to  rely,  and  that  he 
nnist  state  with  precision  what  they  are ; 
and  where  they  were  as  general  as  the 
plea,  a  rule  absolute  was  granted  for  fur- 
ther and  better  particulars.  Fisher  v.  De- 
Dewlcli,4.  Bing.  N.  C.  706  5  6  So.  587 ; 
and  G  Dowl.  739. 

(e)  White  v.  Gcroch,  2  B.  &  A.  298. 
(y)  The  consideration  which  a  paten- 
tee gives  for  his  monopoly,  is  the  benefit 
which  the  public  are  to  derive  from  his 
invention  after  his  patent  is  expired ; 
which  benefit  is  secured  to  them  by  a 
epecification.  Turner  v.  Winter,  I  T.  R. 
G02.  A  specification  must  be  given  in 
clear  and  unequivocal  terms.  If  there  be 
any  unnecessary  ambiguity  in  the  specifi- 
cation, so  that  a  man  of  science  could 
not  produce  the  thing  intended  without 
trying  experiments,  or  anything  which 
tends  to  mislead  the  public,  as  if  he  makes 
tlie  articles  with  cheaper  materials  than 
those  whicli  he  has  enumerated,  although 
tlie  latter  will  answer  equally  well,  the 
patent  is  void.  Turner  v.  Winter,  1  T. 
R.  602.  No  merely  philosophical  or  ab- 
stract principle  can  answer  to  the  words 
of  the  St.  21  J.  1,  c.  3,  or  be  the  subject  of 
a  patent.  Bex  v.  Wheeler,  2  B.  &  A.  345. 
Patent  for  "  a  new  or  improved  method 
of  drying  and  preparing  malt."  la  the 
specification  it  was  stated,  that  the  in- 
vention consisted  in  exposing  malt  pre- 
viously made  to  a  very  high  degree  of 
heat,  but  it  did  not  describe  any  new 
machine  invented  for  that  purpose,  nor 
the  state,  wliether  moist  or  dry,  in  which 
the  malt  was  originally  to  be  taken,  for 
the  purpose  of  being  subjected  to  the  pro- 
cess ;  nor  the  utmost  degree  of  heat  which 
might  be  safely  used,  nor  the  length  of 
time  to  be  employed,  nor  the  exact  crite- 
rion by  which  it  might  be  known  when 
the  process  was  accomplished.  Held,  that 
the  patent  was  void,  inasmuch  as,  1st,  the 
specification  was  not  sufficiently  precise ; 
and  as,  2dly,  the  patent  appeared  to  be 
for  a  different  tiling  from  that  mentioned 
iu  the  specification.      Held,  also,  that  as 


the  word  malt  was  here  not  to  be  taken 
in  its  usual  sense,  viz.  of  an  article  used 
in  the  brewing  only,  but  in  the  colouring 
of  beer,  it  was  necessary    to  have  stated 
in  the  patent    the   purpose  to  which  the 
prepared  malt  was  to  be  applied,  and  to 
have  said,  that  it  was  obtained  for  a  new 
method  of  drying  and  preparing  malt  to 
be  used    in  the  colouring  of  beer.     Re.v 
V.  Wheeler,  2  B.  &  A.  345.     A  patent  is 
void,   if  the  specification  omit   an  ingre- 
dient used  by  the  inventor  for  expediting 
the  process.  "Wood  and  others  v.  Zinmier 
and  others.  Holt,  68 ;  Gibbs,  C.  J.  1815. 
Or  if  the  article  has   been   publicly  sold 
by  the   inventor    before    he    obtained  his 
patent.     Ibid.     The    patent   must  not  be 
more   extensive  than   the    invention.     If, 
therefore,  the  invention  consist  in  an  ad- 
dition or  improvement  only,  and  the  pa- 
tent be  for  the  whole  machine  or  manu- 
facture, it  is  void.     Bex  v.  Else,  11  East, 
109,  n.     If  a  patent  is  obtained  for  making 
several    things    by  one   process,  and   the 
process  fails   in    producing    any  one,  the 
patent  is  void.     The  consideration  of  the 
patentee's    exclusive    right    was  the    pro- 
ducing  the   several  things  specified,  and 
the  whole  of  them;   and  a  part  of  that 
consideration  has    failed,  and  with  it  his 
right.     Turner  v.  Winter,  I  T.  R.  602. 
Where   the   representation  of  the   party, 
stated  in  a  former  patent,  was  of  a  machine 
for  making   paper  of  certain    width    and 
length,  and  from  the  evidence  it  appeared 
that  the  party  was  not  possessed  of  any 
machine  capable  of  making  it  of  the  width 
stated,  though  at  a  later  period    he  had 
invented  such  a  method  as  applied  to  the 
machine  would  effect  it,  and  which   was 
properly  set  forth  in  the  subsequent  grant ; 
held  that  the  objection  to  the  first  grant 
was  fatal.     Bloxam  v.  Elsee,  6  B.  &  C. 
169.     Where  a  patent  is  obtained  for  an 
hnprovemeyit,    a  specification  not   distin- 
guishing what   is  new   from  what  is  old, 
is  bad.     Marfarlane  v.  Price,  1  Starkie's 
C.  199.     Ellenborough,  C.  J.  1816.     But 
see  Harmer   v.  Playne,    11    East,   101. 
Boville  V.  Moore,  2   Marshall,  211.     A 
patent  "  for  an  improved  method  of  light- 
ijig  cities  towns,  and  villages,"  is  too  ge- 
neral, where,   from    the   specification,   it 
appears  that  the  invention  consists  merely 
in  the  improvement  of  an  old  street  lamp. 
Lord  Cochrane  v.  Smethurst,  1  Starkie's 
C.   208.     Le  Blauc,  J.   1815.      And  al- 


tiou. 


Piracy  of 
patent. 


Print. 

Assign- 
ment. 


940  PRIVILEGE    OF    COPYRIGHT,    &C. 

specification  must  be  enrolled  within  an  appointed  time,  the  fact  must  be 
proved  accordingly.  A  proviso  that  a  specification  shall  be  enrolled  within 
one  calendar  month  next  after  the  date,  which  is  the  10th  May,  is  satisfied 
by  an  enrolment  on  the  10th  of  June  {g). 

Where  a  witness  was  called  to  prove  a  machine  not  new,  a  drawing  of  one 
the  witness  had  before  constructed  was  put  into  his  hand  and  objected  to; 
held,  that  he  might  look  at  it,  and  be  asked  if  he  had  such  a  recollection  of 
the  machine  made  by  him,  as  to  say  it  was  a  correct  drawing  of  it  {li). 

In  an  action  under  the  st.  17  G..3,  c.  47,  for  pirating  a  print,  it  is  siiflScient 
to  produce  a  print  struck  from  the  original  plate,  without  producing  the  plate 
itself  (0.  An  allegation  that  the  plaintiff  is  the  true  and  legal  proprietor,  is 
satisfied  by  evidence  of  an  assignment  from  the  original  owner  {h).  Bitt  as  an 
assignment  of  a  copyright  must  be  in  writing,  it  is  not  sufiicient  for  the  plain- 
tiff, in  an  action  under  the  stat.  8  Anne,  c.  19,  to  prove  a  parol  agreement 
between  himself  and  the  author,  according  to  which  the  plaintiff  is  to  enjoy 
the  exclusive  publication  in  England  (/)•  But  a  declaration  by  the  plaintiff 
that  he  has  parted  with  all  his  copyright,  is  evidence,  as  against  him,  that 
he  has  parted  with  it  by  legal  and  competent  means  {m).    But  the  mere 


though  an   inventor   introduce  a  new,  or 
extend  an  old  principle,  yet  if  his  speci- 
fication   be  limited  to    the  old   principle, 
the  patent  is  void.  B..  v.  Cutler,  1  Starkie's 
C.  354.     EUenborough,  C.  J.     If  a  patent 
be  taken  out  for  new  machinery,  and  also 
for  improved   machinery,   and  the   latter 
be  not  new,  the  whole  is  void.     Kay  v. 
Marslmll,  5  Bing.  N.  C.  492.     Where  a 
patent  is  granted  for   improvements  in  a 
machine,  for  which  a  former  patent  had 
been  granted,  and  whereof  a  specification 
had  been  enrolled,  "  so  as  a  specification 
particularly  describing    and    ascertaining 
the  nature  of  the  said  invention,  and  in 
what  manner  the    same  was   to  be  per- 
formed,   should   be    enrolled ;"    a  general 
specification  describing  the  whole  machine 
is  sufficient.    Harmer  v.  Playne,  11  East, 
101.     A  patent  was  granted  to  A.  B.  for 
a  new  invented   method  of  using  an  old 
engine  in  a  more  beneficial  manner  than 
was  before  known.  The  specification  stated, 
that  the  method  consisted  of  certain  prin- 
ciples,   and  described  the   method  of  ap- 
plying   those   principles  to    the   purposes 
of  the  invention  J    and  an    act  of  parlia- 
ment reciting  the  patent  to  have  been  for 
the   making  and  vending  certain  engines 
by  him  invented,  extended  to  A.  B.  for  a 
longer  term  than  fourteen  years   the  pri- 
vilege of  making,  constructing  and  selling 
the  said  engines  :  held,  that  the  invention 
was  the  subject  of  a  patent,  and  that  the 
patentee's  right  under  the  patent  and  act 
of  ])arliameut  was  valid.     Hornblower  v. 
Boulfon,  8  T.  R.  95.    In  Boulton  v.  Bull, 
2  H.  B.  463,  the  Court  were  divided  upon 
the  point.     See  Lofft,  395.     Where  a  per- 
son obtains  a  patent  for  a  machine  con- 
sisting of  an  entirely  new  combination  of 
parts,  though  all  the  parts  may  have  been 
used   separately  in  former   machines,  the 


specification  is  correct  in  setting  out  the 
whole  as  the  invention  of  the  patentee. 
But  if  a  combination  of  a  certain  number 
of  those  parts  has  previously  existed  up 
to  a  certain  point,  in  former  machines,  the 
patentee  merely  adding  other  combinations, 
the  specification  should  only  state  such 
improvements,  though  the  effect  produced 
be  different  throughout.  Bovill  v.  Moore, 
2MarshaU,  211. 

{g)  Watson  v.  Pears,  2  Camp.  294. 
And  see  Thomas  v.  Topham,  Dyer,  218  j 
Moore,  40.     Clayton's  Case,  2  Co.  1 ,  b. 

(h)  R.  V.  Hadclen,  2  C.  &  P.  184. 

(I)  Thomson  v.  Symonds,  5  T.  R.  41. 

(k)  Ibid,  and  see  Sayer  v.  Dicey,  3 
Wils.  60.  The  stat.  17  Geo.  3,  c.  57,  is 
confined  to  prints  struck  off  from  en- 
gravings printed  from  other  engravings, 
and  does  not  extend  to  prints  wrongfully 
struck  off  by  the  engraver  from  the  ori- 
ginal owner's  plate.  Murray  v.  Heath, 
1  B.  &  Ad.  805. 

(I)  Power  V.  ^yal'ker,  4  Camp.  8 ;  and 
3  M.  &  S.  7.  dementi  v.  Walker,  2  B.  & 
C.  866.  Qu.  whether  two  witnesses  are 
necessary.  Chitty  on  Stat.  tit.  Copyright. 
Evidence  that  the  plaintiff  acquiesced  in 
a  publication  by  the  defendant  six  years 
ago,  does  not  prove  a  transfer.  Latour  v. 
Bland,  2  Starkie's  C.  382.  But  qu. 
whether  an  admission  of  an  assignment 
would  be  sufficient.  Ibid,  and  see  Moore  v. 
Walker,  4  Camp.  9.  If  one  assigns  in  writ- 
ing a  copyright  sold  to  him  by  the  author, 
an  original  assignment  will  be  presumed 
till  the  contrary  be  shown.  Morris  v. 
Kelly,  4  J.  &  W.  481.  See  further  Cum- 
berland V.  Plumber,  1  Ad.  &  Ell.  580; 
and  St.  3  di  4  W.  4,  c.  15. 

(//;)  Moore  v.  Walker,  4  Camp.  9,  n. 
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fact,  that  for  many  years  before  the  action  the  defendant  had  published  the 
work  with  the  knowledge  and  acquiescence  of  the  plaintiff,  is  merely  evi- 
dence that  the  defendant  had  at  that  time  authority  to  publish,  but  is  no 
evidence  of  an  actual  transfer  by  the  plaintiff  to  the  defendant  (n). 

A  party  who  publishes  a  book  or  print  with  trifling  variations  (o),  in  order 
to  evade  the  penalties  of  piracy,  is  liable  to  the  author  (p).  Otherwise 
where  the  work,  by  the  publication  of  which  tlie  right  of  the  author  is  alleged 
to  have  been  invaded,  is  in  substance  a  new  work,  although  use  may  have 
been  made  of  the  original,  or  even  part  of  it  incorporated  in  the  new  work  (q). 
It  is  no  piracy  of  an  engraving  to  take  another  from  the  original  picture  (/■). 

An  action  on  the  case,  or  bill  for  an  injunction,  may  be  maintained  with- 
out proof  of  any  entry  at  Stationers'-hall ;  but  such  an  entry  is  essential  in 
order  to  support  an  action  for  a  penalty  (s).  Two  or  more  penalties  may 
be  recovered  in  respect  of  distinct  sales  of  copies  on  the  same  day  (t). 

In  an  action  under  the  stat.  8  G.  2,  c.  13,  s.  1,  to  recover  a  penalty  for 
pirating  an  engraving,  it  must  appear  that  the  date  and  name  of  the  author 
were  engraved,  in  order  to  entitle  him  to  a  penalty  (u). 

The  grant  of  an  exclusive  license  to  use  a  patent  amounts  to  no  more 
than  a  common  license,  and  will  not  invalidate  the  patent,  although  vested 
in  twelve  persons,  and  although  the  district  included  in  the  license  be 
co-extensive  with  that  of  the  patent  (x). 


Assign- 
ment. 


Variance. 


Piracy  of 
engraviiiff. 
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In  the  proceeding  by  Quare  Impedit(3/),  issue  is  usually  taken  on  a 


{n)  Latourv.  Bland,2  Starkie's  C.  382. 
It  was  also  held,  that  proof  that  the  plain- 
tiff had  ten  years  ago  given  a  receipt  to  the 
defendant  for  a  sura  of  money,  as  the  con- 
sideration for  the  transfer  of  the  copyright, 
was  not  evidence  of  a  transfer;  sedquiere. 

(o)  The  publishing  of  the  airs  of  an  opera 
under  the  form  of  quadrille  airs,  is  piracy. 
B'Almaine  v.  Boosey,  1  Young,  288. 

{p)  West  V.  Francis,  5  B.  &  A.  737  ; 
in  an  action  for  pirating  a  print.  For  in 
common  parlance,  there  may  be  a  copy  of 
a  print,  notwithstanding  mmute  variations 
from  the  original. 

{q)  It  is  lawful  to  incorporate  in  a  new 
work,  part  of  an  original  work,  provided  it 
be  not  made  a  pretext  for  stealing  the 
original.  Cary  v.  Kearsley,  4  Esp.  C.  1 68. 
Roworth  V.  Wilkes,  1  Camp.  94.  Seciis, 
if  so  much  be  copied  as  to  supply  a  sub- 
stitute for  the  original  work.  Ibid.  It  is 
said  that  a  fair  and  bon&Jide  abridgment  is 
not  an  infringement  of  the  copyright.  Lofft, 
775 ;  1  Bro.  451 ;  2  Atk.  141 ;  4  Esp.  C. 
168 ;  Chitty  on  the  Stat.  tit.  Copyright ; 
1  East,  361.  So  the  performance  of  a 
dramatic  work  on  the  stage,  is  not  a  pub- 
lication within  the  statute.  Colman  v. 
Wathen,  5  T.  R.  245.  Murray  v.  ElUston, 
5  B.  &  A.  657.  And  where  unwritten  lec- 
tures in  surgery  were  delivered,  it  was  held 
that  they  might  be  published,  as  the  plain- 
tiff was  not  the  author  of  any  hook-  Aber- 
nethy's  Case.  Secus,  in  the  case  of  a  ma- 
nuscript play  perfonned    on    the  public 


stage.  MncM'm  v.  Richardson,  Ambl. 
694.  Morris  v.  Kelly,  1  J.  &  W.  481 ; 
2  Camp.  27 ;  5  B.  &  A.  660. 

(r)  I)e  Berenger  v.  Wheble,  2  Starkie's 
C.  548.  Secus,  if  the  second  be  a  servile 
imitation  of  the  first  engi-aving.  Truster 
v.  Murray,  1  East,  363,  n. 

(s)  See  the  stat.  8  Ann.,  c.  19,  s.  2.  As 
to  an  injunction  in  Chancery  for  the  pro- 
tection of  a  copyright,  see  1  Madd.  Ch. 
149. 

(t)  Brooke  .  Milliken,  3  T.  R.  509. 
Under  the  stat.  miich  prohibits  the  selling 
of  books  printed  here,  and  reprinted  abroad 
(12  Geo.  2,  c.  36;  41  Geo.  3,  c.  107; 
54  Geo.  3,  c.  156),  it  is  immaterial  whether 
the  author's  copyright  is  extinct  or  not,  the 
statute  having  been  passed  for  the  purpose 
of  encouraging  printing  in  this  country. 
Chitty  on  the  Stat.  tit.  CoiJyricjht ;  2  Bl. 
Comm.  by  Christian,  417. 

(m)  Sayer  v.  Bicey,  3  Wils.  60.  Thomp- 
son V.  Syinonds,  5  T.  R,  41.  Seem,  as  it 
seems,  in  action  on  the  case.  Per  Ld.  Hard- 
wicke,  Blachvall  v.  Harper,  2  Atk.  92. 
And  see  Roicorth  v.  Wilkes,  l^Camp.  94. 
Beckford  v.  Hood,  7  T.  R.  620.  3Iac- 
mur'do  v.  Smith,  7  T.  R.  691. 

(ar)  Prothero  v.  3Iay,  5  M.  &  W.  675. 

(y)  By  the  common  law,  there  were  three 
writs  for  the  church  itself;  viz.  Right  of 
Advowson,  Quare  Impedit,  and  Assize  of 
Darrein  Presentment.  2  Inst.  357.  The 
writ  of  quare  impedit  lies  by  him  who, 
being  in  possession  of  an  advowson,  is  dis- 
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traverse  of  some  fact  essential  to  the  plaintiff's  title,  as  alleged  in  the 

declaration  (z). 
Title.  Where  the  title  is  put  in  issue,  the  plaintiff  must  prove  at  least  one  pre- 

sentation by  himself,  or  those  from  whom  he  derives  his  title,  and  the 

institution  and  induction  of  the  clerk  so  presented. 

If  it  be  probable  that  the  defendant  means  to  give  evidence  to  show  a 

title  in  himself,  it  becomes  a  matter  of  prudence  to  prove  the  exercise  of  the 

right  of  presentation  in  as  many  instances  as  possible. 

Where  the  presentation  has  been  made  in  writing,  the  document  should 

be  produced  and  proved ;  but  as  a  presentation  by  parol  is  sufficient  in  law, 

such  presentation  may  be  proved  by  parol  (a). 

Where  a  blank  was  left  in  the  bishop's  register-book  of  presentations  for, 

the  name  of  the  patron,  it  was  held  that  the  omission  might  be  supplied  by 

parol  (&). 

The  letters  of  institution  should  also  be  produced  and  proved.     Where 

they  have  been  lost,  the  bishop's  register  is  evidence  (c). 
Induction.         The  induction  under  the  bishop's  mandate  may  be  proved  by  any  witness 

who  was  present  at  the  time. 
Perpetual  Prima  facie,  the  right  of  nominating  a  curate  is  in  the  vicar  ;  or  if  there 

curacy.  ^^  ^^  vicar,  but  a  mere  perpetual  curate,  then  in  the  lay  rector  (c?). 


Presenta- 
tion. 


turbed  in  his  presentation.  2  Inst.  356 ; 
Com.  Dig.  Quare  Impedit,  D.  If  ttie 
right  of  nomination  be  in  A.,  and  that  of 
presentation  in  B.,  quare  inipedlt  lies  by 

A.  for  disturbing  his  right,  either  against 

B.  before  presentation,  or  against  the  in- 
cumbent after.  JR.  v.  The  Marquis  of  Staf- 
ford, 3  T.  R.  646.  A  defendant  obtaining 
judgment  on  demurrer  in  quare  impedit, 
is  not  entitled  to  costs.  Thrale  v.  Bishop 
of  London,  I  H.  B.  530. 

{z)  In  quare  impedit  there  is  no  general 
issue.  Read  v.  Broohman,  3  T.  R.  158. 
Windsor  v.  Bishop  of  Carlisle,  3  Bing. 
404.  An  allegation  that  the  right  to  ap- 
point a  curate  is  in  the  plaintiffs  as  owners 
of  messuages,  Sec.  charged  annually  with 
the  repairs  of  the  chapel,  is  not  sustamed 
by  proof  that  such  repairs  are  paid  out  of 
the  poor's  rates.  Shepjherd  v.  Bishop  of 
Chester,  6  Bing.  435.  In  quare  impedit, 
under  a  parcener  entitled  to  present  to  a 
(^fourth)  turn,  it  is  sufficient  to  show  the 
seisin  in  and  presentation  by  the  party  under 
whom  the  plaintiff  claims,  and  it  is  not  neces- 
sary to  show  that  the  presentations  on  otlier 
turns  were  made  by  persons  having  riglit 
to  make  them ;  the  party  is  not  supposed 
to  have  knowledge  of  their  title.  The  de- 
claration showing  that  particular  persons 
presented  on  particular  turns,  the  Court 
will  not  presume  that  such  presentations 
were  by  usurpation;  but  if  they  were  so, 
it  is  for  the  defendant  to  prove  the  usurpa- 
tion. A  conveyance  was  made  in  1762  of 
a  fourth  part  of  the  advowson,  the  turn  of 
presentation  not  being  to  take  effect  until 
after  the  death  of  the  then  incumbent,  ai;d 
of  the  two  next  prior  turns  ;  held  that  tlie 
consideration  of  such  conveyance  being  of 
"  20«.,  and  of  services  performed,  and  of 


other  good  and  valuable  causes  and  con- 
siderations," was  not  to  be  deemed  a  volun- 
tary conveyance  on  the  face  of  it,  and 
fraudulent  in  law,  the  jury  having  nega- 
tived fraud  in  fact.  Gully  v.  The  Bishop  of 
Exeter,  10  B.  &  C.  584,  affirming  the  judg- 
ment in  C.  P.  The  plaintiffs  in  error 
claiming  the  right  of  presentation  to  the 
vicarage  of  K.,  in  order  to  show  a  seisin  in 
the  party  under  whom  they  claimed,  read 
an  entry  from  the  visitation  book  of  the 
diocese,  from  which  it  appeared  that  H.  C. 
"  admissus  fuit  ad  inserviendum  curae 
animarum,"  in  the  church  of  K.,  by  the 
then  bishop,  and  from  a  long  list  of  other 
entries  curates  were  found  always  to  be 
admitted  only,  whilst  vicars  were  described 
as  "  admitted  and  instituted ;"  held,  that 
the  Judges  (at  bar)  before  whom  the  cause 
was  tried,  did  wrong  in  taking  the  con- 
struction of  the  entry  out  of  the  hands  of 
the  jury,  and  that  their  direction  to  the 
jury,  "  that  such  entry  as  to  the  admission 
of  H.  C.  was  in  legal  construction  to  be 
taken  to  meau  that  H.  C.  had  been  ad- 
mitted and  instituted  to  the  vicarage  of  K. 
on  a  presentation  by  some  other  person  to 
the  bishop,  and  that  the  only  question  for 
the  jury  was,  by  whom  was  the  presenta- 
tion made,"  was  improper,  and  that  the 
Court  of  Error  had  properly  directed  a 
venire  de  noco.  Cooke  v.  JEljjhin,  Bishop 
of,  1  Dow.  ii,  C.  247. 

(a)  Bishop  of  Meath  v.  Lord  Bel  field, 
1  Wils.  215 ;  supra,  tit.  Parol  Evidence. 

(b)  Ibid. 

(c)  As  to  the  form  and  effect  of  institu- 
tion, see  Burn's  Ecc.  Law,  tit.  Benefice,  V, 

(d)  Duke  of  Portland's  Case,  1  Hagg. 
C.  C.  C.  1.57.  Where  a  chapel  of  ease  has 
been  erected  witliiu  time  of  legal  Uicmory, 
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Ne  dis- 
turba. 


An  allegation  of  a  custom  in  parishioners  to  elect  a  curate,  is   not  sup-    Perpetual 
ported  by  proof  of  such  a  custom  in  parishioners  paying  church-rates  (e).   cufiicy. 
And  no  ecclesiastical  custom,  which  though  ancient  is  not  immemorial,  will 
deprive  a  rector  of  his  common-law  right  to  appoint  his  curate  (_/). 

If  the  defendant  plead  only  the  general  issue,  i.  e.  that  he  did  not  dis- 
turb, &c.  the  title  does  not  come  in  question  ;  the  plaintiff  either  has  judg- 
ment, or  proceeds  for  damages  for  the  disturbance  :  in  that  case  he  must 
prove  the  presentation,  the  bishop's  refusal,  and  the  institution  or  presenta- 
tion of  the  other  clerk  (g). 

Where  issue  is  taken  upon  the  avoidance,  the  fact  of  avoidance  is  alone    Avoidance, 
material ;  and  a  variance  as  to  tne  manner  of  the  avoidance  is  unimportant. 

Proof  of  an  avoidance  by  taking  another  living  without  a  dispensa- 
tion (7i),  or  by  privation,  is  sufficient,  although  an  avoidance  by  death  be 
alleged  (i). 


the  incumbent  of  the  parish  church,  in  the 
absence  of  a  special  agreement  to  the  con- 
trary, to  which  the  pai'son,  patron  and  or- 
dinary are  parties,  is  entitled  to  the  nomi- 
nation of  the  minister.  Faniworth  v.  The 
Jiishop  of  Chester,  4  B.  &  C.  55.5.  Ancient 
appropriations  were  either  plena  et  utroque 
jure,  or  2)le7io  jure  tarn  in  spiritualibus 
quam  in  teniporalihus,  or  plena  jure  in 
teniporalibus,  where  temporal  interests 
only  were  conveyed.  Tlie  stat.  15  Rich.  2, 
c.  6,  and  4  Hen.  4,  c.  12,  required  that 
vicarages  should  be  regularly  endowed ; 
vicarages  then  became  vicarages  with  cure 
of  souls,  and  the  monks  held  in  proprie- 
tatem  as  a  lay  fee.  Gibs.  Co.  1719.  Mal- 
lett  v.  2Yujtj,  1  Vern.  42.  Still  after  this, 
the  monks  (according  to  Sir  Wm.  Scott, 
1  Hagg.  Cas.  Consist.  C.  1G5)  were  too 
cunning  for  the  law,  and  obtained  appro- 
priations annexed  to  their  tables,  as  before, 
under  the  plea  of  poverty.  Thus  uniones 
ad  mensani  were  always  presumed  in  law 
to  be  in  utroque  jure ;  there  was  a  per- 
petual plenarty,  and  the  canon  de  supplen- 
dd  neqligentiu,  which  gives  tlie  right  of 
presentation  on  lapse,  did  not  apply  to  such 
appropriations.  The  monks  became  as  it 
were  immortal  incumbents,  having  the 
cure  of  souls  remaining  in  them,  and  the 
minister  a  mere  stipendiary.  From  this 
root  sprung  the  peculiar  kind  of  appro- 
priation without  a  vicarage  endowed,  and 
this  is  the  origin  of  stipendiary  tenures,  in 
which  the  impropriator  is  bound  to  provide 
divine  service.  Since  that  time,  the  sta- 
tutes of  Dissolution  enact  that  benefices 
of  every  description  should  be  held  as  they 
had  been  held  by  the  dissolved  religious 
houses  ;  a  grantee  who  had  obtained  what 
was  before  held  ad  inensam  plena  et  utroque 
jure,  would  have  the  complete  incumbency 
as  intitulatus  and  beneficiary.  If  such  an 
impropriator  took  orders,  he  might  perform 
the  duties  himself  without  institution,  only 
taking  the  oaths  imposed  by  the  later 
statutes,  and  it  could  only  be  the  circum- 
stance of  his  not  being  in  orders  which 
would  prevent  him  from  exercising  his 
ecclesiastical   rights  in  full  form  as  the 


monks  did  before ;  but  it  was  not  so  in 
ordinary  impropriations,  because  the  vicar 
holds  by  something  extrinsic  of  the  im- 
propriator. In  the  presumption  of  the 
canon  law,  the  monks  were  held  to  be 
impropriators  in  the  ordinary  and  common 
way ;  and  tliis  presumption  is  more  strongly 
fortified  in  the  law  of  England  by  the  Sta- 
tute of  Impropriations.  The  presumptions 
of  law  are,  that  a  benefice,  though  impro- 
priate, is  not  impropriated  /jZctio  et  utroque 
jure;  and  if  so,  that  there  is  an  endowed 
minister  to  whom  the  aura  anhnarwn  be- 
longs. It  is  true,  that  where  a  parson 
claims  tithes  as  vicar,  he  must  show  his 
endowment  to  show  of  what  he  is  endowed, 
but  in  him  the  cure  of  souls  entirely  re- 
sides; but  it  is  clear  that  one  who  claims 
as  lay  rector  does  not  show  the  cure  of 
souls  to  be  in  him,  and  the  presumption  of 
law  is  against  him.  See  the  able  judgment 
of  Sir  Wm.  Scott,  in  the  case  of  the  IJuJte 
of  Portland  v,  Bingham  (1  Hagg.  Cas. 
C.  C.  157),  in  which  it  was  held,  on  the 
above  grounds,  that  a  license  to  preach  in 
a  chapel  within  the  parish  of  St.  Mary-le- 
bone  could  not  be  impeached  by  the  lay 
rector  of  the  parish  in  a  civil  suit. 

(e)  Arnold  v.  Bishop  of  Bath  and 
Wells,  5  Bing.  316. 

(/)  Ibid. 

{(j)  See  Peake's  Ev.  438,  5th  edit. 

{h)  By  the  stat.  21  Hen.  8,  c.  13,  s.  0, 
if  any  person  having  one  benefice  with  cure 
of  souls,  of  the  yearly  value  of  8?,,  accept 
and  take  any  other  with  cure  of  souls,  and 
be  instituted  and  inducted  in  possession  of 
the  same,  the  first  benefice  shall  be  ad- 
judged void.  If  the  benefice  be  under  8/, 
a  year,  the  first  is  void  by  the  canon  law. 
Burn's  Ecc.  Law,  tit.  Avoidance.  And 
the  patron  may  take  notice  and  present. 
But  no  lapse  will  occur  without  notice, 
until  six  months  after  induction,  and  that 
only  in  cases  within  the  statute.  Hob. 
16G;  B.  N.  P.  125.  For  the  lapse  is  in- 
curred in  i-espect  of  negligence.  See  Burn's 
Ecclesiastical  Law,  tit.  Avoidance. 

(f)  Dyer,  377,  b.)  Co.  Litt.  182,  a. 
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Wliere  the  avoidance  arises  from  the  acceptance  of  another  living,  proof 
of  the  clerk's  subscription  to  the  articles,  after  his  appointment  to  the 
second  benefice,  is  essential  to  the  proof  of  avoidance ;  mere  evidence  of 
institution  and  induction  to  the  second  benefice,  without  more,  is  insuffi- 
cient. Such  subscription  may,  nevertheless,  it  seems,  be  presumed  from 
circumstances,  such  as  his  having  officiated  as  parson  of  the  second 
benefice.  The  first  living  will  still  be  void,  although,  after  subscribing  to 
the  articles  on  his  appointment,  the  party  neglect  to  read  them  within  two 
mouths  after  his  induction. 

Where  proof  was  given  that  a  presentation  was  made  by  a  patron  in 
extremis,  in  order  to  show  that  it  was  simouiacal,  it  was  held  that  it  was  not 
necessary  to  show  that  the  presentee  knew  the  fact  {k).  It  has  since  been 
held  that  such  a  presentation  is  not  simoniacal  {I). 

Curacies  augmented  by  Queen  Anne's  bounty  are  by  the  stat.  36  Geo.  3, 
c.  83,  s.  3,  to  be  considered  as  benefices  presentative,  so  that  the  license 
thereto  shall  operate  in  the  same  manner  as  an  institution  to  such  benefices, 
and  shall  render  voidable  other  livings  in  like  manner  as  institution  to  such 
benefices.  Where,  therefore,  it  is  insisted  that  a  living  has  been  avoided 
by  the  acceptance  of  such  a  curacy,  proof  must  be  given  that  the  curacy 
has  been  augmented  {m). 

Where  proof  of  a  dispensation  is  necessary,  the  retainer,  as  chaplain, 
must  be  proved  by  the  production  of  the  document,  and  by  the  testimony 
of  the  subscribing  witness,  as  in  ordinary  cases  ;  and  it  seems  that  a  copy 
of  it,  entered  in  the  Court  of  Faculties,  is  not  in  itself  sufficient  (n). 

In  a  case  of  an  avoidance  by  deprivation  or  resignation,  the  ordinary,  in 
proof  of  his  title  by  lapse,  must  prove  notice  of  the  fact  to  the  patron;  but 
in  case  of  an  avoidance  by  death,  no  notice  is  necessary  (o).  The  computa- 
tion is  by  calendar,  not  lunar,  months ;  and  the  day  the  church  became  void 
is  to  be  taken  into  the  account  {p). 

The  bishop  is  the  sole  judge  of  the  fitness  of  the  party  presented,  and 
may  in  his  discretion  reject  him  if  he  be  illiterate.  And  if  the  right  of 
nominating  be  in  .4.,  and  the  right  of  presentation  be  in  B.,  the  latter  may 
exercise  the  same  discretion  that  a  bishop  may  do  {q).  But  if  the  pre- 
sentee be  rejected  on  the  score  of  immorality,  the  fact  is  to  be  tried  by  a 
jury  (r). 

If  the  jury  find  for  the  plaintifi",  they  are  to  inquire  (s),  1st.  Whether  the 


{k)  Fox  V.  Bisliop  of  Chester,  2  B.  &  C. 
635.  As  to  the  effect  of  simoniacal  pre- 
sentation  in  collateral  proceedings,  see 
Cooke  V.  Loxley,  5  T.  R.  4.  The  grant  of 
the  next  presentation  of  a  living  void,  or 
of  an  advowson  during  avoidance,  is  void, 
not  because  it  is  chose  in  action,  but  be- 
cause contrary  to  soimd  policy,  as  encou- 
raging simony.  Per  Ld.  Mansfield  and  Wil- 
mot,  J.,  Wolfei-ston's  Case,  3  Burr.  1512. 

(I)  In  the  same  case  in  Dom.  Pro. 

(7h)  As  to  proof  of  augmentation,  see 
Doe  d.  Graham  v.  Scott,  11  East,  478; 
and  supra,  136. 

(?i)  Litt.  R.  1  i  Peake's  Law  Ev.  439, 
5th  edit. 

(o)  By  13  Eliz.  c.  12;  B.  N.  P.  124; 
2  Cowp.  869 ;  Keilw.  49,  b. 

Ijj)  2  Inst.  311;  B.N.  P.  125. 


(q)  The  Kiiiq  against  The  Marquis  of 
Stafford,  3  T.  R.  646. 

(r)  Ibid. 

\s)  By  the  stat.  Westm.  2,  c.  5,  if  six 
months  pass  by  the  disturbance  of  any,  so 
that  the  bishop  do  confer  to  the  church, 
and  the  very  patron  loseth  his  presenta- 
tion for  that  time,  damages  shall  be 
awarded  to  two  years  value  of  the  church ; 
and  if  six  months  be  not  passed,  but  the 
presentation  be  deraigned  within  the  said 
time,  then  damages  shall  be  awarded  to 
the  half-year's  value  of  the  church.  An 
usurpation  cannot  be  avoided  but  by  a  writ 
brought  infra  te7npvs  semestre,  and  no 
damages  are  recoverable  when  the  church 
remains  void.  B.  N.  P.  123 ;  Peake's  Ev. 
440,  oth  edit,  where  it  is  observed,  that 
these  are  seldom  matters  of  dispute  in  the 
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church  be  full;  and,  2dly.  If  so,  upon  whose  P-^"^^ation  ;  for  if  upon  ti^^   Inr^lry  Uy 
defendant's  presentation,  the  clerk  is  removable.     Sdly.  How  long  .t  has 
been  void      4thly.  The  yearly  value  of  the  living,  to  enable  them  to  assess 
damages  according  to  the  statute  of  Westminster  2,  c.  5  (0. 

f  rdefendant's  clerk  has  been  refused  admission,  he  must  be  prepared    Dejndant. 
with  e4lence,  not  only  to  controvert  the  plaintiff^s,  by  showing  that  the 
former  presentation  was  an  usurpation  on  his  right,  but  must  also  be  pre- 
pared with  such  evidence  to  support  his  own  title  as  was  necessary  on  the 
part  of  the  plaintiff,  for  in  this  case  both  are  actors  (u). 

Where  a  bishop  has  omitted  to  present  a  living  lapsed  to  him,  a  party 
who  may  present,  if  the  bishop  omit  to  present,  is  not  a  competent  witness 
for  one  who  claims  in  right  of  that  party  (x). 

QUO  WARRANTO. 

The  evidence  necessary  upon  the  trial  of  a  quo  rvarranto  information   Evidence^^^ 
must  of  course  depend  upon  the  particular  issues  joined  (y).  _  ^.^^^ 

It  has  already  been  seen  that  court-rolls  of  a  manor  and  corporation  books 
are  sicb  modo  to  be  regarded  as  public  books,  of  which  the  Court  will  m  some 
instances  grant  an  inspection  (.).  A  corporator  is  entitled  to  an  inspection, 
although  the  corporation  is  not  a  party  to  the  dispute  a).  So  as  to_  court- 
rolls  at  the  instance  of  a  tenant  of  the  manor,  who  has  been  refused  inspec- 
tion by  the  lord  (&).  But  where  the  application  is  made  at  the  suit  of  a 
corporator,  it  seems  that  the  rule  for  inspection  will  be  confined  to  ent.-ie3 
touching  tLe  matter  in  question  (c).  The  Court  will  not  ni  the  case  o  an 
action,  grant  a  rule  for  inspection  before  issue  joined  (d);  but  it  is  other- 
wise, as  it  seems,  in  the  case  of  a  quo  warranto  {e). 


Court-rolls 


suit,  but  that,  unless  they  be  admitted,  the 
plaintiff  ought  to  be  prepared  with  evi- 
dence to  ascertain  them. 

(O  B.N.  P.  123. 

(m)  Hob.  163. 

(or)  Gully  v.  Bishop  of  Exeter,  5  Bmg.  • 

171. 

(y)  Not  guilty,  and  non  ustirpavit,  are 
from  the  very  nature  of  tlie  charge,  bad 
pleas  i  the  defendant  must  either  justify  or 
disclaim.    B.  N.  B.  211. 

(z)  But  not  in  the  case  of  a  stranger, 
s?/7?ra,413.  Hodges  Y.  Atkins,  1  Str..307  ; 
3  Wils    38.     Mai/or  of  Southampton  v. 
areaves,  8  T.  R.  690,  by  which  the  cases 
of  the  Maijor  of  Lynn  v.  Denton,  I  T.  R. 
689 ;  Corporation  of  Barnstuple,  v.  La- 
they,  3  T.  R.  303 ;  3Iayor  of  London  v. 
Mayor  of  Lynn,  1  H.  B.  211;  were  ex- 
pressly overruled.     Where  an  apphcatioa 
was  made  by  one  not  a  corporator,  pending 
an  action  brought  against  him  for  tolls  by 
the  corporation,  it  was  refused,  although 
the  application  was  confined  to  all  books, 
papers,  vcritings,  &c.  touching  the  matter 
in  question.      Hodges  v.  AtJuns,  3  W  ils. 
38.      And    where    an     information    was 
moved  for  to  show  by  what  authority  the 
defendant   claimed  to   hold   a  court  leet 
within  the  borough  of  Wigan,  the  corpora- 
tion being  the  prosecutors,  the  Court  dis- 
charged the  rule  for  inspection,  saying  that 
one  private  person  would  have  as  good  a 
VOL.   II. 


right  to  inspect  the  deeds  and  evidences  of 
another.     R    v.  Bridgman,  2  Str.  1203. 
Mayor  of  Exeter   v.   Coleman,  Barnes, 
238.     And   see   Harrison   v.    Williams, 
3  B.  &  C.  162.     Brewers'  Company  v. 
Benson,  Barnes,  236.  By  the  stat.  32  G.  3, 
c.  58,  any  officer  of  a  corporation  having 
the  custody  of  or  power  over  the  records, 
shall  upon  demand  made  by  any  person 
being  an  officer  or  member  of  sucli  corpo- 
ration, permit  an  inspection  of  the  books 
and  papers  wherein  the  admission  or  swear- 
ing in  of  the  freemen,  burgesses,  or  other 
members  or  officers  shall  be  entered,  and 
shall  give  copies  or  minutes  of  the  admis- 
sion, or  entry  of  the  swearing  in,  under  a 
penalty  of  100  I.     This  extends  only  to  the- 
books  and  papers  in  which  the  admission 
or  swearing  in  is  entered,  and  not  to  orders 
for  sucli  admission  or  swearing  in.  Davies 
V.  Humphries,  3  M.  &  S.  223. 

(a)  Supra,  568.     R.  v.  Fraternity  of 
Hostmen  in  Ne^ocastle,  2  Str.  1223.  Tan 
cred  on  Q.  W.  336. 

(&)  R.  Y.  Lucas,  10  East,  235. 

(c)  R.  v.  Babb,  3  T.  R.  579,  Tancred 
on  Q.  W.  339. 

(d)  Sujrra,  ilG. 

(e)  See  Mr.  Tancred's  observations, 
Tancred  on  Q.  W.  344.  R.  v.  Hollister, 
C.  T.  H.  246.  J?,  v.  Justices  of  Surrey, 
Say.  165. 
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QUO  warranto: 


Proof  of  the 
franchise. 


User. 


Custom. 
Variance. 


Evidence  to  prove  the  existence  of  a  particular  franchise  is  either  direct 
or  presumptive.  Direct,  consists  in  the  production  of  the  letters  patent,  or 
charter  {f)  by  which  it  is  created,  from  the  proper  place  of  deposit  {g) :  the 
fact  also  admits  of  proof,  and  is  constantly  proved,  in  the  absence  of  direct 
evidence,  by  evidence  of  prescription  (A),  or  of  constant  usage,  from  which 
a  title  by  prescription  or  grant  may  be  presumed. 

It  has  been  seen  that  proof  of  an  ancient  grant,  without  date,  does  not 
necessarily  destroy  a  right  claimed  by  prescription  ;  for  the  grant  may  have 
been  before  the  time  of  legal  memory,  or  in  confirmation  of  a  prior  grant  (z). 

In  the  next  place,  a  legal  title  to  a  franchise  may  be  presumed  from  user, 
although  it  be  clear  that  the  title  is  not  prescriptive  ;  for  notwithstanding 
the  maxim  nullum  tempus  occurrit  Regi,  a  grant  from  the  Crown  may  be 
presumed  from  long-continued  enjoyment  (/i:),  even  against  the  Crown,  as  to 
a  claim  of  right :  still  less  would  such  an  objection  operate  against  the  pre- 
sumption of  the  grant  of  a  franchise  from  the  Crown,  where  the  grant  was 
not  inconsistent  with  the  rights  of  the  Crown,  but  rather  showed  a  benefi- 
cial exercise  of  the  royal  authority  for  the  benefit  of  the  subject. 

The  corporation-books  are  the  proper  records  of  the  transactions  of  the 
body,  for  the  purpose  of  proving  the  election,  swearing  in,  admission,  dis- 
franchisement and  restoration  of  particular  members  of  the  body  (Z). 

In  this,  as  in  other  cases,  proof  of  a  larger  custom  than  that  alleged  will 
not  be  fatal  as  a  variance :  thus,  where  a  custom  was  alleged  that  the  eldest 
son  of  a  freeman,  born  within  the  port  of  Hastings,  should  be  admitted  a 
freeman  of  the  town,  and  it  appeared  that  not  only  the  eldest,  but  that  all 
sons  so  born  were  entitled,  it  was  held  to  be  an  immaterial  variance  (j/z). 

Where  the  plea  alleged  that  a  court-leet  was  holden  immemorially,  part 


(_/■)  Where  the  corporation  was  com- 
posed of  a  mayor,  four  jurats,  and  two 
bailifFs,  and  by  the  charter  upon  any 
vacancy  it  should  be  lawful  for  the  mayor 
and  other  the  surviving  and  remaining 
jurats  and  bailiffs,  "or  the  greater  part 
of  them,"  of  whom  the  mayor  was  to  be 
one,  to  elect  one  of  the  burgesses  or  inha- 
bitants, held  that  as,  in  the  cases  of  the 
deaths  of  one  bailiff  or  of  two  jurats,  the 
ordinary  rule  of  construction  requiring  a 
majority  of  each  integral  part  to  be  present 
would  lead  to  an  absurdity,  if  not  inpossi- 
bility,  the  Court  would  give  it  a  consistent 
and  uniform  construction  by  holding  that 
an  election  might  well  be  made  by  a  majo- 
rity of  the  entire  number  of  the  mayor, 
jurats,  and  bailiffs.  R.  v.  Greet,  8  B.'&C. 
363.  Where  a  charter  temp.  Eliz.  gave 
powers  to  elect  to  vacant  offices  one  or 
more  of  the  "  burgesses  and  inhabitants," 
held  that  only  persons  filling  both  those 
characters  were  eligible ;  held  also,  that  a 
usage  subsequent  to  the  cliarter,  to  elect 
burgesses  not  being  inhabitants,  being  re- 
pugnant to  tlie  charter,  could  not,  after 
the  acceptance  of  the  charter,  be  supported 
by  antecedent  usage :  and  the  cliarter 
having,  after  a  surrender,  been  restored  by 
an  instrument  granting  to  the  corporation 
that  they  should  enjoy  all  franchises,  &c. 
which  they  had  previously  enjoyed  by 
virtue  or  pretence  of  any  charter,  or  by 


any  other  lawful  manner,  right  or  title ; 
held  that  such  instrument  only  restored 
such  rights  as  had  been  lawfully  exercised, 
and  consistently  with  that  charter.  R.  v. 
Sahoay,  9  B.  &  C.  424. 

{g)  Vide  Index,  tit.  Patent. — Record. 
And  see  an  excellent  Treatise  on  the  sub- 
ject of  Quo  Warranto  Informations,  by 
Mr.  Tancred. 

(/<)  See  tit.  Prescription, 

(t)  Supra,iit.  Prescription,  Adding- 
ton  V.  Clode,  2  W.  Bl.  989. 

(k)  Supra,  tit.  Prescription.  Bedle's 
Case,  12  Co.  Rep.  5.  R.  v.  Carpenter, 
2  Show.  48.  Bidduljih  v.  Ather,  2  Wils. 
23.  In  that  case  proof  of  usage  on  the 
part  of  a  plaintiff,  in  taking  wreck  in  right 
of  a  manor  for  the  space  of  92  years  with- 
out interruption,  was  held  to  be  stronger 
evidence  of  right  than  was  supplied  by 
evidence  of  two  records  in  eyre,  7  E.  1, 
and  a  judgment  in  trespass,  7  E.  3,  show- 
ing the  right  to  be  in  the  lords  of  the 
barony  of  Brambre.  And  qn.  by  some  of 
the  Judges,  whether  such  evidence  was  ad- 
missible at  alU 

(0  Symmers  v.  Regent,  Cowp.  489; 
Tancred  on  Q.  W.  355. 

(m)  Case  of  Henry  Moore,  17  How.  St. 
Tr.  914;  and  see  tit.  Variance,  and 
Bailiff,  S^c.  of  Tetckesbury  v.  Brichiell, 
1  Taunt.  142. 
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in  the  morning  and  part  in  the  evening,  and  that  the  custom  had  been  to 
elect  the  maj'-or  at  the  morning  court,  and  that  he  had  been  accustomed  to 
be  sworn  in  at  the  evening  court  by  the  steward  or  his  deputy,  issue  having 
been  taken  on  the  mode  of  election,  and  also  on  the  mayor  being  duly 
sworn,  it  appeared  at  the  trial  that  it  had  been  also  the  custom  for  the  leet 
jury  to  present  in  writing  the  candidates  who  had  most  votes  at  the  morn- 
ing court,  but  that  they  had  no  control  over  the  poll,  it  was  held  that  this 
was  a  merely  ministerial  act  on  their  part,  and  that  it  needed  not  to  be 
alleged  as  part  of  the  custom  (n). 

If  a  bye-law  be  pleaded  and  issue  taken  thereon,  proof  that  from  the 
time  of  the  supposed  bye-law  the  usage  at  elections  has  been  according  to 
such  supposed  law,  affords  presumptive  evidence  that  there  was  such  a  law, 
although  it  cannot  be  produced  (o).  Whether  a  corporation  has  accepted  a 
new  charter  or  not,  is  usually  matter  of  evidence ;  proof  of  their  having 
acted  under  it  is  evidence  of  acceptance  (p). 

In  the  case  of  the  King  against  the  Vice-chancellor  of  the  University  of 
Cambridge  (q),  it  was  observed  by  Lord  Mansfield,  in  giving  judgment,  that 
there  was  a  vast  deal  of  difference  between  a  new  charter  granted  to  a  new 
corporation,  who  must  take  it  as  it  is  given,  and  a  new  charter  given  to  a 
corporation  already  in  being,  and  acting  either  under  a  former  charter  or 
under  prescriptive  usage ;  the  latter,  or  corporation  already  existing,  are 
not  obliged  to  accept  the  new  charter  in  toto,  they  may  act  partly  under  it> 
and  partly  under  their  old  charter  or  prescription  ;  and  the  extent  to  which 


Custom, 
Variance. 


Proof  of 
bye-law. 


Acceptance 
of  charter. 


(?t)  R.  V.  Boidand,  3  B.  &  A.  130. 
(o)  When  the  election  of  mayor,  alder- 
men, &c.  is  by  charter  given  to  the  com- 
monalty, or  burgesses  at  large,  the  corpo- 
ration  may,  to  avoid  popular  confusion, 
make  a  bye-law  to  retsrain  the  power  of 
election  to  a  select  number;  and  though 
there  be  no  such  bye-law  to  be  found,  yet 
constant  usage  will  be  proof  that  there  was 
such  a  one,  and  the  Court  will  intend   it. 
Therefore,  it  is  in  daily  practice  to  plead 
such  supposed  bye-law  to  an  information 
as  made  at  a  particular  time,  and  then, 
upon  issue  joined  thereon,  to  support  it  by 
proving  that  the  elections  have  been,  from 
about  that  time,  agreeable  to  such  supposed 
bye-law.     B.  N.  P.  211.  4  Co.  78 ;  and  per 
Lord  Mansfield,  Cowp.  110.     But  no  bye- 
law  can  limit  the  class  out  of  which  such 
officers  are  by  charter  to  be  chosen ;  B.  N.  P. 
211;  R.  V.  Phillips,  1749  ;  for  that  would 
be  prejudicial  to  the  corporation.     But  in 
case  of  a  corporation  by  charter,  no  usage, 
how  long  soever,  can  support  an  election 
made  otherwise  than  according  to  the  terms 
of  the  charter.      And  therefore  where  a 
special  verdict  found  that  the  defendant's 
election  was  according  to  very  long  usage, 
but  did  not  find  expressly  that  there  was  a 
bye-law  for    the   purpose,  judgment   was 
given  against  the  defendant.      But   Lord 
Hardwicke  observed,  that  it  possibly  might 
be  otherwise  in  the  case  of  a  corporation 
by  prescription.  R.y.  Tomlyn,  C.T.  Hard. 
316.      Sixty   years  usage  has  been  con- 
sidered  sufficient  evidence  for  presuming 
the  existence  of  a  bye-law.     Perkins  v. 


Master,  S^-c.  of  Company  of  Cutlers, 
2  Sel.  N.  P.  tit.  Quo  Warranto.  Tancred 
on  Q.  W.  304.  A  corporation  has  power 
to  make  bye-laws  by  the  whole  body,  al- 
though power  be  given  by  charter  to  a 
select  body.  R.  v.  Westwood,  4  B.  &  C. 
781.  As  to  the  presumption  of  a  bye-law, 
R.  v.  Atwood,  4  B.  &  Ad,  481. 

{p)  B.  N.  P.  212.  Comb,  316,  In  the 
case  of  The  King  v.  Amery,  1  T.  R.  3G7, 
Lord  Mansfield  observed,  "the great  ques- 
tion is  as  to  the  acceptance  of  the  charter 
of  Car.  2,  but  that  cannot  involve  in  it 
much  difficulty.  We  know  the  obloquy 
that  charters  granted  at  that  time  lie  under: 
as  my  Lord  Hardwicke  said,  they  have 
never  received  any  countenance  in  West- 
minster Hall ;  and  he  would  never  give 
any  opinion  in  support  of  them,  unless  the 
strongest  evidence  was  laid  before  the 
Court  of  their  having  been  accepted  and 
uniformly  acted  under ;  therefore  there  is 
no  ground  in  this  case  for  a  trial  at  bar." 
And  see  R.  v.  Larwood,  Salk.  167,  where 
Holt,  C.J.  held,  that  although  the  corpo- 
ration of  Norwich  might  have  used  a 
charter  of  King  Car.  2,  either  as  a  new 
grant,  or  confirmation  of  their  former 
charter  (for  the  King  could  not  resume  an 
interest  which  he  had  already  granted),  yet 
that  having  made  their  elections  according 
to  the  new  charter,  it  was  evidence  of  their 
consent  to  accept  it  as  a  grant. 

{q)  3  Burr.  1647.     See  the  observations 
of  Lord  Mansfield,  C.  J.  and  of  Wilmot,  J. 
in  R.  V.  Amery,  1  T.  R.  367. 
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an  old  corporation  has  accepted  the  terms  of  a  new  charter  is  to  be  decided 
by  practice  and  usage  (r). 

But  in  the  case  of  The  King  v.  Westivood{s)  it  was  held  that  a  charter 
cannot  be  partially  accepted  ;  for  a  grantee  from  the  Crown  must  take  the 
whole  of  the  entire  grant,  or  reject  it  altogether. 

Where  issue  is  taken  upon  the  fact,  whether  A.  B.  was  mayor  at  the  time 
of  the  defendant's  election,  the  question,  whether  he  was  mayor  or  not 
dejtire,  is  put  in  issue,  and  evidence  is  admissible  to  show  that  he  was  not 
mayor  de  jure,  although  he  was  mayor  de  facto  {t).  But  the  contrary  had 
been  ruled  in  a  farmer  case,  where  the  mayor  having  died  long  before  his 
title  was  impeached,  it  was  held  that  proof  of  his  being  mayor  de  facto  was 
conclusive  evidence  as  to  the  right  {u). 

Although  it  be  hekl,  in  general,  that  the  person  elected  must  take  upon 
himself  to  support  the  right  and  title  of  his  electors,  as  in  the  election  of 
aldermen  of  the  city,  coroners,  members  of  parliament,  &c.  {x),  yet  for  the 
sake,  as  it  seems,  of  convenience,  a  distinction  has  been  made  in  cases  where 
the  right  of  election  depends  upon  corporate  franchises.  It  has  been  said 
to  be  a  general  rule,  founded  on  principles  of  justice  and  convenience,  that 
upon  a  quo  loarranto  against  particular  members,  the  prosecutor  cannot 
go  into  evidence  to  impeach  the  titles  of  other  corporators  de  facto,  being 
electors. 

It  has  been  said  that  one  who  is  not  a  party  to  the  record  is  a  competent 
witness,  although  he  has  acted  under  the  authority  of  the  custom  which  he 
comes  to  prove,  and  has,  if  the  custom  does  not  exist,  acted  illegally  ; 
Lord  Hardwicke,  in  giving  judgment  in  the  case  of  The  King  v.  Bray  (y), 

that  is,  he  would  not  suffer  the  title  of  the 
person  to  be  impeached  after  the  deatli 
of  the  person  from  whom  it  was  derived. 
As  he  had  in  fact  been  mayor,  it  should  be 
taken  that  he  was  regularly  so. 

(.r)  Symmer  et  al.  v.  The  King,  in 
error,  Cowp.  489.  The  issue  was  on  the 
replication,  that  the  defendants  were  not 
elected  in  manner  and  form  aforesaid  ;  and 
upon  the  trial,  the  Judge  (in  Ireland)  re- 
fused to  admit  evidence  offered  by  the 
defendants,  to  show  that  fifteen  persons, 
who  had  been  elected,  and  who  had  acted 
as  corporators  for  a  number  of  years,  were 
not  inhabitants,  &c.  and  had  not  resided 
for  one  whole  year  before  their  respective 
elections;  and  (as  is  said)  such  titles 
cannot  be  impeached  collaterally,  even 
although  notice  be  given  of  the  intention 
to  do  so.  lb. ;  see  Strode  v.  Palmer, 
Lilly's  Ent.  248.  Tufton  v.  Nevlson, 
2  Lord.  Raym.  1034;  but  Lord  Ellen- 
borough,  C.  J.,  in  B.  V.  Smith,  5  M.  &  S. 
271,  observed,  that  the  language  of  Lord 
Hardwicke  in  Symmer  v.  Megem,  was 
very  strong,  and  that  if  the  case  then  be- 
fore the  Court  had  turned  upon  it,  he 
should  have  desired  further  time  for  con- 
sideration. 

(»/)  B.  V.  Gray,  Sel.  N.P.  1087,  and 
by  the  name  of  B.  v.  Bray,  C.  T.  H.  358. 
An  information  was  brought  against  the 
defendant  to  show  by  what  authority  he 
claimed  to  be  mayor  of  Tintagel.  The 
question  was,  as  to  the  existence  of  an 


(?-)  3  Burr.  1647. 

(s)  4  B.  &  C.  781. 

{t)  B.  V.  W.  Smith,  5  M.  &  S.  271. 
And  see  B.  v.  Lisle,  2  Str.  1090;  Audr. 
163.  In  order  to  constitute  a  man  an  offi- 
cer de  facto,  there  must  be  at  least  the 
form  of  an  election,  although  that,  upon 
legal  objections,  may  afterwards  fall  to  the 
ground  ;  a  mere  acting  upon  usurpation  is 
not  sufficient.  lb. ;  and  see  B.  v.  Maiden, 
4  Burr.  2135.  2140,  and  Foot  v.  Proivse, 
Str.  625.  B.  v.  Hebden,  2  Str.  1109; 
Andr.  388.  B.  v.  Gnmes,  5  Burr.  2591. 
B.  v.  Smart,  4  Burr.  2241.  B.  v. Ward- 
ing, cited  in  B.  v.  Kynaston,  Cas.  Temp. 
Hardw.  150.  The  i^^sue  on  dchito  modo 
eleetus  puts  in  issue  the  law  as  well  as  the 
fact.  4  T.  R.  On  the  issue  whether  tlie 
presiding  officer  on  defendant's  election  was 
mayor,  the  title  dejure  as  well  as  de  facto 
is  put  in  issue.  B.  v.  Smith,  5  M.  &  S. 
271;  Tancred,  194.  And  see  Bird  w. 
Bale,  7  Taunt.  5G0. 

(»/)  B.  V.  Spearing,  "Winch.  Sp.  Ass.  cor. 
Blackstonc,  J.  ]  771,  1  T.  R.  4,  in  tlie  note. 
Tlie  only  material  issue  was,  that  the  Duke 
of  Boltim  was  not  mayor  of  Winchester, 
for  he  was  not  an  inhabitant  at  the  time 
he  was  chosen,  nor  for  some  time  before, 
and  so  not  eligible.  Blackstone,  J.  would 
not  suffer  the  parties  to  go  into  evidence 
at  that  distance  of  time  after  the  death  of 
the  Duke  of  Bolton,  to  prove  him  not  an 
inhabitant,  but  merely  whether  he  was 
mayor  or  not,  which   the  book  showed ; 
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observed,  that  it  was  every  day's  experience,  that  persons  who  have  formerly  Compe- 
executed  offices  in  a  corporation  are  produced  to  prove  what  they  did  when  te^cy. 
they  were  in  office,  and  what  has  been  usually  done  in  their  time,  although 
in  all  such  cases  these  officers  have  been  liable  to  be  punished  by  informa- 
tion for  their  unlawful  acts,  the  Statute  of  Limitations  not  extending  to 
informations  quo  imrranto,  and  yet  such  witnesses  have  lieen  always  allowed 
as  the  best  evidence.  In  the  same  case  Lord  Hardwicke  seemed  to  consider 
that  such  testimony  was  also  admissible  on  the  ground  of  necessity ;  he 
observes,  "  Wherever  any  unlawful  act  is  done  in  a  corporate  assembly,  the 
whole  assembly  is  liable  to  be  punished  by  informations  ;  and  yet  the  per- 
sons who  were  present  at  such  assemblies  are  always  allowed  to  be  good 
witnesses,  and  if  they  were  not  allov»^ed  there  would  be  no  evidence  as  to 
such  acts  at  all  "  {.z). 

A  judgment  of  ouster  against  one  corporator  is,  as  has  already  been  seen, 
evidence  against  another  who  claims  his  title  through  the  former  (a).     In 


alleged  custom,  that  at  a  court  leet  within 
the  town  the  old  mayor  elected  one  elisor, 
and  the  town-clerk  another ;  and  in  case 
the  town-clerk  refused  it,  or  was  absent, 
then  the  mayor  chose  both  elisors,  which 
elisors  nominated  the  jury  who  were  to 
elect  the  mayor  for  the  subsequent  year. 
There  were  also  informations  against  James 
Hoskins  for  exercising  the  office  of  elisor, 
and  another  against  Pascho  Hoskins  for 
exercising  the  powers  of  a  juror  in  that 
corporation.  Upon  the  trial  of  the  in- 
formation against  the  mayor,  an  issue 
having  been  taken  on  the  validity  of  the 
custom,  James  Hoskins  and  Pascho  Hos- 
kins were  called  to  prove  the  custom,  but 
their  testimony  was  rejected  on  the  ground 
that  they  were  called  to  support  a  custom 
which  they  were  concerned  in  interest  to 
maintain.  A  new  trial  was  afterwards 
granted,  on  the  ground  that  these  wit- 
nesses had  been  improperly  rejected.  Lord 
Hardwicke,  in  delivering  the  judgment  of 
the  Court,  stated,  that  as  to  the  objection 
that  James  Pascho  derived  his  own  a.itho- 
rity  from  the  custom,  the  answer  was,  that 
his  authority  was  ended ;  his  claim  was 
not  that  of  an  office  or  franchise,  but  a 
bare  authority,  for  he  was  only  an  elisor 
chosen  by  the  corporation  for  th&  purpose 
of  returning  a  jury  to  choose  a  mayor,  and 
that  is  not  an  office,  but  an  authority  con- 
stituted for  a  particular  purpose  ;  and  that 
as  to  the  second  objection,  which  was  the 
most  material  one,  that  he  was  liable  to 
be  punished  for  a  wrong  exercise  of  his 
power,  the  objection  went  rather  to  credit 
than  competency ;  and  his  lordship  said, 
that  he  did  not  know  of  any  case  in  which 
it  had  been  held  that  a  man  was  an  incom- 
petent witness  because  he  was  possibly 
liable  to  be  punished  in  an  information  in 
nature  of  a  quo  loarranto,  for  a  past  act, 
the  lawfulness  of  which  he  may  probably 
support  by  the  testimony  he  is  about  to 
give  in  another  action  to  which  he  not  a 
party.  See  in  general  as  to  competency, 
Witness— Interest — Corporation. 


(z)  It  may  be  doubted  whether  the 
reasons  alleged  in  support  of  this  decision 
be  strictly  sufficient  to  warrant  it  in  prin- 
ciple, without  resorting  to  the  plea  of 
necessity.  His  lordship  referred  to  the 
case  in  Roll.  Ab.  685,  pi.  3  ;  2  Hale,  280; 
where  three  defendants,  in  three  several 
actions  for  perjury  in  the  same  suit  in 
Chancery,  were  held  to  be  competent  wit- 
nesses for  each  other.  But  there  the  ver- 
dict for  one  would  be  no  evidence  in  favour 
of  anotlnu',  whereas  tlie  very  gist  of  the 
objection  in  the  principal  case  is,  that  the 
record  would  be  evidence  for  the  witness 
himself  to  protect  him  from  punishment. 
It  is  difficult  to  distinguish  the  case  la 
principle  from  that  of  indictments  against 
a  principal  and  accessory  in  case  of  felony. 
The  accessory  would  not  be  a  competent 
witness  for  the  former,  inasmuch  as  the 
record  of  conviction  would  be  evidence 
against  himself,  and  a  record  of  acquittal 
would  conclusively  discharge  him.  The 
case  cited  by  his  lordship  {Chaminon  v. 
Atkinson,  3  Keb.  90;  supra,  Vol.  I.  tit. 
Witness),  where  the  steward  of  a  manor 
was  held  to  be  a  competent  witness  to 
prove  a  custom  to  pay  a  fine  on  the  death 
of  the  lord,  although  the  establishment  of 
the  action  might  render  a  re-admission 
necessary,  and  so  entitle  him  to  a  fee, 
seems  to  have  proceeded  on  the  ground 
that  the  nature  of  the  interest  was  but 
contingent. 

(a)  *'«p)-rt.  Vol.  I.  tit.  Judgment.  B. 
V.  Hebden,  2  Str.  1109;  Sel.  N.  P.  1089; 
where,  on  a  quo  ivarranto  to  try  the  de- 
fendant's right  to  be  a  bailiff  of  Scarbo- 
rough, in  setting  out  his  right  he  showed 
his  own  election  under  Batty  and  Arm- 
strong, two  former  bailiffs,  alleging,  that 
at  the  time  of  his  election  they  were 
bailiffs.  One  of  the  issues  was  taken 
on  the  allegation  that  they  were  bailiffs. 
The  onus  of  proof  lying  on  the  defendant, 
he  gave  general  evidence  to  prove  their 
title  ;  and  on  the  other  hand  the  prosecutor 
gave  evidence  of  the  custom  of  the  borough 
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such  a  case,  however,  the  eiFect  of  the  judgment  may  be  repelled  by  proof 
of  fraud  or  neglect  (Z»). 

Six  years  are  not  a  bar  under  the  32  G.  3,  c.  58,  to  an  objection  to  the 
title  to  a  former  office,  when  the  want  of  title  is  impeached  on  election  to 
a  second  office  (c). 

Corporation  books  being  of  a  public  nature,  copies  of  them  are  admissible 
in  CTidence  (d);  consequently  the  Court  will  not  enforce  the  production  of 
the  original  books,  unless  an  inspection  be  necessary,  on  the  ground  of  an 
erasure,  new  entry,  or  other  circumstance  which  renders  an  inspection  of 
the  original  necessary  (e).    Vide  supra,  tit.  Inspection. 

RAPE. 

Bt  the  Stat.  9  G.  4,  c.  31,  s.  18,  carnal  knowledge  shall  be  deemed  com- 
plete, on  proof  of  penetration  only  (/). 

It  was  formerly  held,  that  a  child  under  the  age  of  seven  years  (^r)  could 
not  be  examined  as  a  witness ;  but  this  rude  and  inartificial  rule  of  mea- 
suring capacity  by  years  was  overruled  in  the  case  of  Brazier  (h),  where  it 
was  unanimously  held  by  all  the  Judges,  that  a  child  of  any  age,  if  she  were 
capable  of  distinguishing  between  good  and  evil,  might  be  examined  on 
oath  {i).  Lord  Hale  has  observed,  with  respect  to  the  proof  of  this  offence 
(and  his  observations  have  been  very  frequently  repeated  to  juries  in  after 
times)  (k) :  "  It  is  true,  rape  is  a  most  detestable  crime,  and  therefore  ought 
severely  and  impartially  to  be  punished  with  death ;  but  it  must  be  remem- 
bered, that  it  is  an  a3cusation  easily  to  be  made  and  hard  to  be  proved, 
and  harder  to  be  defended  by  the  party  accused,  be  he  never  so  innocent." 
Again,  he  observes  (Z),  "  The  party  ravished  may  give  evidence  upon  oath, 
and  is  in  law  a  competent  witness ;  but  the  credibility  of  her  testimony, 
and  how  far  she  is  to  be  believed,  must  be  left  to  the  jury,  and  is  more  or 
less  credible,  according  to  the  circumstances  of  the  fact  that  concur  in  that 
testimony.  For  instance,  if  the  witness  be  of  good  fame  ;  if  she  presently 
discovered  the  offence,  and  made  pursuit  after  the  offender ;  showed  circum- 
stances and  signs  of  the  injury  (m),  whereof  many  are  of  that  nature  that 
only  women  are  the  most  proper  inspectors.      If  the  place  wherein  the 


of  electing  bailifis,  and  produced  a  record 
whereby  judgment  of  ouster  was  given 
against  Batty  and  Armstrong.  Tliis  evi- 
dence was  admitted,  notwithstanding  the 
objection  taken  that  this  was  res  inter  alios 
acta ;  and  upon  a  motion  for  a  new  trial, 
after  a  verdict  for  the  Crown,  tlie  Court 
held  that  the  evidence  had  been  properly 
admitted;  for  the  defendant  (it  was  said) 
makes  title  under,  and  takes  upon  himself 
to  justify,their  election,  and  therefore  ought 
to  be  bound  by  what  has  been  transacted 
by  them. 

(ft)  lb.  and  R.  v.  Grimes,  5  Burr.  2598. 
R.  V.  Mat/or  of  York,  5  T.  R.  72. 

(c)  2  M.  &S.  71. 

{d)  B.  N.  P.  210.  R.  V.  Babb,  3  T.  R. 
579. 

(e)  Ibid. 

(/)  a.  V.  Jennings,  4  C.  &  P.  249. 
But  see  i?.  v.  Russell,  2  Mood.  &  M.  C. 
122.  A  boy  under  the  age  of  fourteen 
cannot  be  convicted  of  a  rape,  except  as  a 


principal  in  the  second  degree,  the  law  pre- 
suming him  incapable  of  completing  the 
offence ;  he  cannot  therefore  be  guilty  of 
an  assault  with  that  intent.  R.  v.  Elder- 
shaiv,  3  C.  &  P.  399. 

{(j)  Stra.  700  ;  Hale's  P.  C.  634,  5. 

{h)  1  Leach,  237 ;  East's  P.  C.  443  j 
and  see  Powell's  Case,  ib. 

(i)  Supra,  tit.  Infant.  R.  v.  Poioell, 
Leach's  C.C.  L.  128.  R.  v.  iJrazJer,  Leach's 
C.  C.  L.  237;   East's  P.  C.  443. 

Qt)  1  Hale,  635. 

{I)  Ibid.  6.33. 

{m)  Fresh  discovery  and  pursuit,  in  the 
case  of  an  appeal,  were  not  only  evidence 
to  support  it,  but  essential  to  it.  Thus, 
Bract  lib.  3,  cap.  28,  f.  147,  a., "  Cum  igitur 
virgo  cormpta  fuerit,  et  oppressa  statim 
ciun  factum  recens  fuerit,  cum  clamore  et 
hutesio  debet  accurrere  ad  villas  vicinas,  et 
ibi  injuriam  sibi  illatam,  probis  hominibus 
ostendere  sanguinem,  et  vestes  suas  san- 
guine tmctas,  et  vestium  scissuras." 
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fact  was  done  were  remote  from  people,  inhabitants   or  passengers  ;  ,f  the  ^nflrma- 
offender  fled  for  it:  these  and  the  like  are  concurnng  evidences  to  give  tory  evi 
gfeater  probability  to  her  testimony,  when  proved  by  others  as  well  as 

^''"But  on  the  other  side,  if  she  concealed  the  injury  for  any  considerable 
time  after  she  had  an  opportunity  to  complain ;  if  the  place  where  the  fact 
^rsupposed  to  be  committed  were  near  to  inhabitants,  or  common  recourse 
TpaXe  of  passengers,  and  she  made  no  outcry  when  the  fact  was  sup- 
1  dtole  do'ne,  when  Ind  where  it  is  probable  she  might  be  heard  by 
others;  these  and  the  like  circumstances  carry  a  strong  presumption  that 
hpr  testimony  is  false  and  feigned." 

The  fact  that  the  prosecutrix  made  complaint  recently  after  the  commis- 
sion of  the  alleged  crime,  seems  to  be  considered  as  admissible  generally  (n). 
ItTs  a  test  applicable  to  the  accuracy  as  well  as  the  veracity  of  the  witness  ; 
and  therefore  it  seems  that  her  account  of  the  transaction,  if  commumcated 

recently,  is  admissible  (o).  ,     .    ., ,         , .,  .,      .     .; 

In  principle,  such  evidence  is  not  in  general  admissible  until  the  testi- 
mony of  the  witness  has  been  in  some  degree  impeached,  by  an  attempt  to 
show  that  the  statement  is  a  fabrication.     But  in  a  case  of  this  nature,  after 
prima  facie  evidence  has  been  given  of  the  perpetration  of  the  crime,    he 
defence  usually  rests  upon  some  impeachment  of  either  the  honesty  or  the 
accuracy  of  the  witness,  and  in  either  case  the  evidence  seems  to  be  admis- 
sible on  the  strictest  principles.  ,    ,      o  i  * 
If  the  prosecutrix  be  an  infant  of  tender  years,  the  whole  of  her  account 
recently  given  seems  to  be  admissible,  for  it  is  of  the  highest  importance  to 
ascertain  the  accuracy  of  her  recollection  (p).     The  state  and  appearance 
of  the  prosecutrix,  marks  of  violence  upon  her  person,  and  the  torn  and 
disordered  state  of  her  dress  recently  after  the  transaction,  at  the  time  of 
complaint,   are  material  circumstances,  which  are   always  admissible  in 

evidence  (o).  ,  .     .     ,     .      ,i„ 

Several  (women  as  well  as  men)  may  be  convicted  as  principals  in  the 
second  degree,  in  an  offence  of  this  nature  (r).  .,   i   ^ 

The  wife  is  a  competent  witness  against  her  husband,  where  he  has  assisted  Compe^.^^^ 
another  to  commit  the  offence  (s).  ,p       ,,x  .^    <.  n^fon^P 

It  is  no  defence  that  the  prosecutrix  consented  through  fear(0,  or  that  Defence, 
she  was  a  common  prostitute  (m),  or  that  she  assented  after  the  fact  (or);  or 
that  she  was  taken  at  first  with  her  own  consent,  if  she  was  afterwards 
forced  against  her  will(y).    The  notion  that  her  conception  is  evidence  of 

consent  has  long  been  exploded.  

The  character  of  the  prosecutrix  for  chastity  may  be  impeached  by  general  Character, 
evidence  {z) ;  even  although  the  defendant  has  not  attempted  to  impeach 

M  1  Hale,  633.  Brazier^s  Case,  East's  (r)  1  Hale,  628,  9 ;  1  H^w   c  41,  s.  6 ; 

T.\^'  /.^  T       1,'=  r  r  T  4  Bl   Com.  212;  East's  P.C.  446. 

?o\  Sr'a~]^Xca?e'  Ea^'s  P.  C.  445.  (.    Lord  Cakehaven's   Case,   1   Hale, 

In  the  case  of  H.  v.  Clarke,  2  Starkie's  C.  Hu    .  116 ;  1  St.  Tr.  387     1  Str  b.33. 
241,  upon  an  indictment  for  an  attempt  to  {t)  Dalt.  10  o.  607  ;  Haw.  c.  411. 

commit  a  rape  npon  an  adult,  Holroyd,  J.  («)  1  Haw.  c.  41 ;  Bract.  147,  ». 

held,  that  the  pa  rticwZars  of  the  complaint  ^^^  ^^16.. 

made  by  the  prosecutrix  recently  after  the  East's  P  C  444'  Cro.  Car.  485. 

injury  were   not  admissible  in   evidence.  U;  ^^^.^.^^  ^^  "j.^^  vol.  1.  p.  176.     She 

^li)  see  B.  V.  ClarU,   2  Starki.s  C.      ^  ^t:^^,  T^l^^ 
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Character,  the  prosecutrix's  character  for  chastity  on  cross-examination  («).  But  evi- 
dence of  particular  facts  for  this  purpose  is  inadmissible  (^).  Nor  can  the 
prosecutrix  be  asked  whether  she  has  not  had  connexion  with  another  man, 
or  with  a  person  named.  The  prisoner  may,  however,  show  that  the  prose- 
cutrix has  been  previously  criminally  connected  with  himself  (c). 

Where  the  general  character  of  the  prosecutrix  for  honesty  has  been  im- 
peached by  cross-examination,  as  to  particular  facts,  evidence  of  subsequent 
good  conduct  is  admissible  on  the  part  of  the  prosecution  (d). 

Upon  a  trial  for  an  unnatural  crime,  an  admission  by  the  prisoner  that  he 
had  committed  such  an  offence  at  another  time  and  with  another  person, 
and  of  his  inclination  for  such  practices,  is  not  admissible  in  evidence 
against  him  (e), 

RATE(/). 

Notice.  On  an  appeal  against  a  poor's  rate,  the  appellant  must,  in  the  first  place, 

l^rovc  his  notice  of  appeal  in  writing,  signed  by  the  appellant,  or  his  at- 
torney OQ  his  behalf,  to  have  been  delivered  to  or  left  at  the  jjlaces  of  abode 
of  the  churchwardens,  or  any  two  of  them,  which  must  specify  the  particular 
causes  or  grounds  of  appeal ;  and  no  other  cause  or  ground  of  appeal  than 
such  as  are  stated,  can  (without  consent  of  the  overseers,  and  of  any  other 
person  interested  therein)  be  examined  or  inquired  into  by  the  Court  {g)  j 


common  prostitutes,  and  in  a  certain  public 
place,  to  look  out  for  men. 

(a)  R.  V.  Clarke,  2  Starkie's  C.  241. 
Supra,  note  (p). 

{b)  R.  V.  Hodgson,  Phillips  on  Ev.  176; 
IRuss.  &Ry.  C.C.L.  211. 

(c)  lb.  R.  V.  Aspinall,  cor.  Hullock,  B. 
Y..;-;:  Spr.  Assizes,  1827. 

{(I)  R.  V.  Clarke,  2  Starkie's  C.  241 .  The 
prosecutrix,  on  an  indictment  for  an  assault 
v/ith  intent,  &c.,  admitted  that  she  had 
several  years  ago  been  sent  to  the  house  of 
correction  on  a  charge  of  stealing  money 
from  her  master.  She  stated  that  she  had 
since  been  in  the  Refuge  for  the  Destitute, 
and  had  remained  there  two  years,  and 
had,  on  going  away,  received  a  reward  for 
good  behaviour;  and  the  superintendent 
of  the  establishment  was  admitted  on  the 
part  of  the  Crown  to  prove  the  good  con- 
duct cf  the  prosecutrix  whilst  in  that  asy- 
lum, and  the  practice  of  giving  rewards. 

(e)  Phillips  on  Ev.  143;  1  Burn's  J. 
393,  23d  edit. 

(_f )  A  retrospective  rate  is  bad.  Curtis 
V.  Kent  Waterworks  Co.,  7  B.  &  C.  214. 
A  poor's  rate  ought  to  be  founded  on  the 
principle  of  fair  annual  value  of  property 
to  let.  R.  v.  Company  of  Proprietors  of 
Liverpool  Exclmrxje,  1  A.  6i  E.  465. 

(f/)  By  the  stat.  41  Geo.  3,  c.  23,  sect. 
4  and  5.  The  justices  cannot  hear  an  ap- 
peal against  a  rate,  under  the  stat.  41  Geo. 
3,  c.  23,  on  the  ground  that  a  party  has 
.been  omitted  who  ought  to  be  rated,  un- 
less notice  of  appeal  has  been  served  on 


that  party.  R.  v.  Brooke,  9  B.  &  C.  915. 
It  ought  to  appear  on  the  face  of  the  rate 
in  respect  of  what  property  the  assessment 
is  made  on  each  individual  charged  in  the 
rate,  and  the  omission  would  be  a  suf- 
ficient ground  for  quashing  the  rate.  But 
where  the  notice  of  appeal  did  not  state 
such  as  one  of  the  grounds  of  appeal,  it 
was  held  that  the  court  of  quarter  sessions 
had  no  jurisdiction  to  quash  the  rate  for 
the  defect,  though  apparent  on  the  face  of 
it.  R.  V.  Bromyard,  8  B.  &  C.  240 ;  and 
2  M.  &  Ry.  280.  The  construction  of  the 
appeal  clause  in  55  Geo.  3,  c.  51,  s.  14,  is 
that  the  parish,  township  or  place  must  be 
aggrieved :  where  the  ground  stated  in 
the  notice  was,  that  particular  individuals 
in  one  township  were  rated  higher  than 
other  individuals  were  in  another  parish, 
it  was  held  to  be  insufficient.  The  Act  not 
having  required  any  grounds  of  appeal  to 
be  specified,  it  is  the  duty  of  the  justices, 
if  they  think  the  respondents  have  been 
misled  by  the  terms  of  tlie  notice  given,  to 
adjourn  the  appeal.  R.  v.  Westmorlaiul, 
Jxistices  of,  10  B.  &  C.  226.  The  inten- 
tion of  the  Legislature  (13  Geo.  2,  c.  18,  and 
55  Geo.  3,  c.  51)  being  clearly  to  include 
everyplace  having  a  jurisdiction  of  its  own, 
and  not  contributing  to  any  county  rate, 
nor  subject  to  the  commission  of  the  peace 
of  any  county ;  held  that  Berwick-upon- 
Tweed  was  within  the  effect  of  those 
statutes,  and  that  a  rate,  in  the  nature  of 
a  county  rate,  might  be  made  and  levied 
by  the  sessions  there.  R.  v.  Berwick 
Justices,  8  B.  &;  C.  327. 
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several  appellants  may  give  joint  notices  (/*),  and  one  appeal  against  several 
rates  is  sufficient  (i). 

Notice  of  appeal  must  also  be  given  to  the  persons  alleged  to  be  rated  or 
omitted,  or  over-rated  or  under-rated  (A).  But  where  one  of  the  grounds 
■was,  tliat  the  appellant  was  rated  in  a  higher  proportion  than  all  the  other 
inhabitants,  &c.  it  was  held  to  be  unnecessary  to  give  notice  to  all  (I). 

If  upon  the  trial  of  an  appeal  agaii'^t  a  poor's  rate,  the  appellant  object 
merely  to  the  quantum  of  the  rate,  he  ought  to  begin ;  but  if  the  objection  be 
that  he  has  no  rateable  property  within  the  place,  the  respondents  are  first  to 
prove  the  affirmative  (m).  Where  both  questions  are  put  in  issue,  and  in  all 
cases  where  it  lies  on  the  respondents  to  prove  any  affirmative,  by  analogy 
to  trials  at  Nisi  Prius,  the  respondents,"it  seems,  ought  to  begin,  and  go  into 
their  whole  case  {n).  Where  the  question  is  upon  the  quantum  of  the  rate,  it 
is  incumbent  on  the  respondents  to  show  probable  ground  for  the  amount 
at  which  they  charge  the  party  in  the  rate.  It  is  not  sufficient  to  show  that 
he  is  liable  to  be  rated  for  something,  and  leave  him  to  pare  down  the 
amount  as  well  as  he  can(o).  The  bare  possession  of  personal  property  is 
evidence  from  which  the  justices  may  draw  the  conclusion  that  the  possessor 
should  be  rated  {p) ;  but  if  the  justices  do  not  find  that  it  is  productive,  the 
Court  of  King's  Bench  cannot  make  the  inference  {q), 

Rateability  depends  either  upon  inhabitancy  or  occupancy;  the  word 
inhabitant,  as  used  in  the  statute  of  Eliz.,  means  a  resident  within  the 
parish  (?■). 

As  to  competency,  vide  supra,  Intebest — Inhabitant.  As  to  the  pro- 
duction of  rate-books,  vide  Vol.  I.  tit.  Public  Books  (s). 

In  an  action  of  trespass  for  executing  a  warrant  of  distress  under  a  poor's 
rate,  it  is  not  competent  to  the  plaintiff  to  object  to  the  validity  of  the  rate 
itself,  for  that  is  matter  of  appeal  {t).  Nor  to  the  form  of  the  warrant,  for 
the  defect  will  not  make  the  defendant  a  trespasser  ab  initio  {u).  But  it  is 
open  to  inquiry,  whether  the  plaintiff  occupied  the  lands  rated,  even  after  an 
appeal  decided  against  him ;  and  the  question  whether  the  overseers  had 
power  to  make  a  rate  for  the  whole  district  over  which  the  rate  extends,  may 
be  tried  in  an  action  against  the  justices  who  granted  the  warrant  {x). 


Notice. 


(/t)  It.  V.  Justices  of  Sussex,  15  East, 
206.     R.  V.  White,  4  T.  R.  771. 

(i)  R.  V.  Justices  of  Suffolk,  1  B.  &  A. 
C40. 

{k)  4  Geo.  3,  c.  23,  sect.  6. 

{I)  R.  V.  Justices  of  Suffolk,  1  B.  &  A. 
G40. 

(m)  R.  V.  Neiolmry,  4  T.  R.  473 ;  and 
see  R.  V.  Topham,  12  East,  546. 

(m)  Siqva,   Vol.    I.   tit.    Onus   Pro- 

BANBI. 

(o)  Per  Ld.  Ellenborougli,  R.  v.  Topham, 
12  East,  546. 

(/;)  R.  V.  Dursley,  6  T.  R.  53. 

iq)  Ibid. 

(r)  li.  v.mcholsoji,  12 'East,SSO.  Wil- 
liains  V.  Jones,  12  East,  346;  and  per 
Lord  Ellenborough,  R.  v.  Bishop  of  Ro- 
chester and  others, \2  East,  353. 

(«)  See  the  stat.  17  Geo.  2,  c.  38,  s.  14, 
as  to  books  of  rates,  and  their  production. 
Bythestat.  17  Geo.  2,c.  3,  s.  2,  the  churcli- 
wardens  and  overseers  shall  permit  any  in- 
habitant to  inspect  such  rate,  at  all  season- 


Onus  pro- 
baudi. 


able  times,  paying  1  s.,  and  shall  give  copies 
on  demand,  being  paid  6  d.  for  every  twenty- 
four  names,  under  a  penalty  of  20 1,  payable 
to  the  party  grieved.  As  to  books  of  over- 
seers' accounts,  see  the  stat.  14  Geo.  2, 
c.  38,  sect.  1 ;  inspection  and  copies  of 
them,  ibid. 

{t)  Hutchlns  v.  Chambers,  1  Burr.  579. 
And  in  an  action  for  a  gaol  rate,  it  was 
held  to  be  no  objection  that  the  property 
was  not  sufficiently  described,  that  being 
properly  a  ground  of  appeal.  Curtis  v. 
Co.  of  Kent  Waterworks,  7  B.  &  C.  314. 
But  the  objection  there  applied  to  a  mere 
inequality  in  the  rate,  not  to  a  radical  de- 
fect in  the  rate  itself.  R.  v.  Newcotnb,  4 
T.  R.  368,  per  Lord  Kenyon. 

(w.)  lb.  And  see  Durrant  v.  Boys,  6 
T.  R.  580.  So  if  the  distress  be  partly  for 
lands  which  plaintiff  does  not  occupy. 
Governors,  §-c.  of  Poor  of  Bristol  v.  Wait, 
1  A.  &  E.  261.  See  Marshall  v.  Pitman, 
9  Bing.  595. 

(,r)  Lane  v.  Cobham,!  East,  1.  Hilton 
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RATIHABITIO. — RECEIPT. 


RATIHABITIO. 

An  entry  by  a  stranger  for  a  condition  broken  is  sufficient,  if  assented  to 
before  the  day  of  the  demise  in  the  declaration  in  ejectment  (y). 

The  principle  does  not  affirm  a  stoppage  of  goods  in  transitu  by  a  mere 
volunteer  (z). 


RECEIPT  («). 

Effect  of.  It  has  been  seen  that  a  receipt  acknowledging  the  payment  of  money, 

although  it  be  strong,  is  not  conclusive  evidence  of  the  fact  (b).  If  a  man 
give  a  receipt  for  the  last  rent,  the  former  is  presumed  to  be  jiaid,  because 
he  is  supposed  first  to  receive  and  take  in  the  debts  vrhich  are  of  the 
longest  standing  (c) ;  "  especially  (says  C.  B.  Gilbert)  if  the  receipt  be  in 
full  of  all  demands,  then  it  is  plain  there  were  no  debts  standing  out ;  and 
if  this  be  under  hand  and  seal,  the  presumption  is  so  strong  that  the  law 
admits  of  no  proof  to  the  contrary." 

An  acknowledgment  by  deed  of  the  receipt  of  money  is  conclusive  evi- 
dence of  the  receipt  as  between  the  parties  (d). 

It  has  even  been  held  that  a  receipt  in  full  of  all  demands,  although  not 
under  seal,  is  conclusive,  in  the  absence  o{  mistake,  although  it  has  been  given 
by  the  debtor  to  the  creditor  for  the  purpose  of  defrauding  third  persons  (e). 


V.  Parish,  Cro.  Car.  22.  Harper  v.  Carr, 
7  T.  R.  270.  Milward  v.  Coffin,  2  W. 
Bl.  1330. 

(y)  Fltchett  v.  Adams,  Str.  1128. 

(2)  Siffkin  V.  Wing,  6  East,  371. 
Bight  V.  Cnthell,  5  East,  491.  And  see 
Bailey  v.  Culver  well,  8  B.  &  C.  441.  And 
further  as  to  the  application  of  the  maxim, 
see  R.  V.  Bulcock,  1  M.  &  S.  370 ;  and 
supra,  417. 

{a)  A  party  who  pays  money  may  ten- 
der a  stamped  receipt,  and  the  party  to 
•whom  the  money  is  payable  must  fill  it  up 
and  pay  tlie  amount  of  the  stamp,  under  a 
penalty  of  10 i. ;  43  Geo.  3,  c.  26,  s.  6.  Tlie 
obligor  of  a  single  bond  is  not  bound  to 
pay  without  an  acquittance.  Bro.  tit.  Falts, 
pi.  8 ;  Fortescue,  145.  One  of  several 
assignees  of  a  bankrupt  has  power  to  re- 
ceive payment  of  a  debt  to  the  estate,  and 
to  give  a  valid  receipt.  Smith  v.  Jameson, 
1  Esp.  C.  114.  Carr  v.  Bead,  1  Atk. 
095.  Sectts,  if  the  others  have  expressly 
dissented. 

{b)  Snpra,im. 

(c)  Gilb.  L.  Ev.  142. 

{d)  Baker  v.  Dewey,  1  B.  &  C.  704. 
Itoiontree  v.  Jacob,  2  Taunt.  141.  But 
it  will  not  be  conclusive  where  the  recitals 
show  that  the  money  was  not  paid.  Lani- 
pon  V.  Corhe,  5  B.  &  A.  G07.  So  a  re- 
ceipt endorsed  on  the  deed  is  not  conclu- 
sive. Stratton  v.  Bastall,  2  T.  R.  366. 
JLampon  v.  Corke,  5  B.  &  A.  611. 

(e)  Abler  v.  George,  1  Camp.  392; 
where  the  defendant,  in  an  action  for 
goods  sold  and  delivered,  gave  in  evidence 


an  account  stated  between  the  parties,  for 
the  balance  found  to  be  due,  which  was 
declared  to  be  in  full  of  all  demands.  To 
meet  this  defence,  it  was  proposed  to  prove 
that  before  the  receipt,  the  plaintiff  had 
assigned  the  whole  of  his  effects  for  the 
benefit  of  his  creditors,  of  which  the  de- 
fendant had  notice,  that  no  money  passed, 
and  tiiat  the  whole  was  a  collusion  between 
the  parties  to  defraud  the  creditors;  but 
Lord  EUenborough  held  that  the  receipt 
was  a  bar  between  the  parties,  and  in- 
timated, that  if  a  motion  had  been  made 
in  term  time  to  the  equitable  jurisdiction 
of  the  Court,  to  prevent  the  defendant  from 
setting  up  such  a  defence,  the  Court  might, 
perhaps,  have  interfered.  That  the  plain- 
tiff might  have  released  the  action ;  and 
that  it  was  impossible  to  admit  evidence 
of  his  attempting  to  defraud  others  and  to 
recognize  the  transfer  of  choses  in  action, 
without  confounding  all  legal  distinctions. 
Notwithstanding  these  reasons,  derived 
from  so  great  an  authority,  the  question 
not  having  met  with  any  solemn  decision 
in  Bank,  may  yet  be  open  to  consideration. 
A  receipt  not  under  seal  does  not  operate 
as  an  estoppel,  but  is  like  a  parol  declara- 
tion, mere  evidence  of  the  fact  of  payment ; 
and  it  is  for  thejury  to  estimate  its  effect. 
An  acquittal  under  seal  of  rent  due  on  a 
later  day,  is  a  bar  to  all  recovery  for  rent 
due  on  a  former  day ;  but  if  not  sealed, 
contrary  proof  shall  be  admitted.  B.  N.  P. 
56.  If  then  a  receipt,  or  parol  declara- 
tion, be  offered  as  mere  evidence  of  a  fact, 
are  not  the  circumstances  under  which  it 
was  given  equally  evidence  as  part  of  the 
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yet  It  seems  to  be  clear,  that  a  mere  receipt  not  under  seal  cannot  operate  as   Effect  of. 
an  estoppel,  but  is  mere  evidence  of  the  fact  to  be  submitted  to  a  jury,  and 


transaction,  as  explanatory  of  its  real  na- 
ture, and  as  showing  what  reliance  ought 
to  be  placed  upon  it  ?  Although  the  evi- 
dence of  fraud  be  not  admissible  merely  for 
the  purpose  of  establishing  the  right  of  a 
third  party  to  a  chose  in  action,  yet  why  is 
it  not  admissible  to  show  a  legal  title  sub- 
sisting in  the  plaintiff?  for  that  is  the  ten- 
dency of  the  evidence;  in  which  respect, 
such  a  receipt  differs  essentially  from  a  re- 
lease of  the  debt  under  seal,  which  would 
operate  as  an  estoppel,  or  a  security  under 
seal,  which  might  operate  as  an  extinguish- 
ment; whereas  a  mere  receipt  operates  as 
evidence  only.  No7i  constat  but  that  the 
plaintiff  himself,  although  a  wrong-doer  in 
being  a  party  to  such  collusion,  may  be 
willing  to  retrace  his  steps,  and  recover 
for  the  benefit  of  his  creditors,  for  whom 
he  is  a  trustee ;  and  it  is  difficult  to  say 
why  lie  should  be  estopped  from  so  doing 
by  any  act  which  would  not  amount  to  a 
legal  estoppel.  In  so  doing  he  does  not 
seek  to  take  advantage  of  his  own  wrong, 
but  having  done  wrong  endeavours  to  re- 
pair his  fault.  Where  indeed  a  release  has 
been  given  in  such  a  case  by  the  debtor, 
the  Courts  have,  upon  application  in  Bank, 
set  it  aside ;  (see  Legh  v.  Legli,  1  B.  &  P. 
447,  and  supra,  28,  note  («) ;)  but  it 
would  be  almost  impossible  to  say  A  priori 
with  what  evidence  the  defendant  may 
come  prepared  at  the  trial,  which  may 
have  been  fabricated  collusively  between 
himself  and  the  nominal  plaintiff;  and 
therefore  it  would  be  difficult  to  make 
any  application  to  the  Court  in  Bank, 
which  would  effectually  restrain  him, 
short  of  enjoining  him  from  setting  up  any 
subsequent  discharge  of  the  debt  by  way 
of  defence,  which  might  in  effect  be  to  pre- 
judge the  vphole  case.  As  the  Court  does 
undoubtedly  possess  wliat  has  been  termed 
an  equitable  jurisdiction  in  such  cases  (so 
termed,  not  because  it  does  not  properly 
belong  to  a  court  of  law,  as  distinguished 
from  a  court  of  equity,  but  because  it  is 
founded,  as  all  rules  of  law  are,  or  ought 
to  be,  on  just  and  equitable  principles), 
there  seems  to  be  no  reason  why  that 
jurisdiction  should  not  be  exercised,  ac- 
cording to  the  exigency  of  circumstances, 
in  Bank,  when  the  application  can  properly 
be  made  there,  or  upon  the  trial,  where 
a  fraud  is  sought  to  be  effected  under  the 
colour  and  pretext  of  mere  evidence  of  the 
fact,  provided  it  can  be  done  without  vio- 
lating any  rule  of  law.  It  is  by  no  means 
true  that  the  Court  will  not  regard  mere 
equitable  relations  with  a  view  to  the  real 
fact,  and  for  the  purposes  of  justice.  This 
is  very  frequently  done  in  tlie  action  for 
money  had  and  received.  But  in  the 
principal  case  there  seems  to  be  no  neces- 
sity for  regarding  mere  equitable  relations 


in  order  to  let  in  the  evidence  of  fraud ; 
the  simple  question  is,  whether  the  plain- 
tiff is  not  to  be  permitted  to  answer  and 
explain  that  which  is  mere  evidence,  by 
showing  that  the  transaction  taken  alto- 
gether has  no  tendency  to  prove  the  fact, 
but  is  bottomed  in  fraud.  The  receipt  not 
amounting  to  a  release  or  extinguishment 
of  the  debt,  it  still  subsists  in  law,  and  if 
it  subsist  in  law,  may  be  recovered  at  law, 
and  for  that  purpose  it  should  seem  that 
all  evidence  is  admissible  which  tends  to 
show  that  the  debt  still  subsists.  It  would 
be  a  solecism  to  say  that  the  debt  under 
the  circumstances  still  subsists,  but  that 
the  plaintiff  cannot  be  permitted  to  show 
that  it  still  subsists  by  evidence.  If  in- 
deed the  plaintiff  could  not  recover  but 
through  the  medium  of  a  fraud,  the  maxim 
would  apply  in  pari  delicto  potior  est 
conditio  defendentis ;  but  the  plaintiff 
seeks  but  to  recover  a  debt  honCi  fide  due 
to  him,  and  the  defendant  endeavours  to 
protect  himself  by  means  of  his  own  fraud. 
This  case  seems  to  be  directly  opposed  in 
principle  to  that  of  CocksJwtt  v.  Bennett, 
2  T.  R.  763  (and  see  S7nith  v.  Bromley, 
Doug.  671.  2d  ed.),  where  a  promissory 
note  given  by  the  defendant  to  the  plaintiff, 
in  discharge  of  part  of  a  debt  justly  due, 
was  held  to  be  void,  because  the  collateral 
effect  was  to  defraud  other  creditors  of 
the  defendants,  who  had  been  induced  to 
enter  along  with  the  plaintiff  into  a  com- 
position-deed;  and  the  plaintiff,  in  fraud 
of  the  other  creditors,  had  refused  to  exe- 
cute the  deed  unless  the  remainder  of  his 
debt  was  secured  by  giving  the  promissory 
note  in  question.  If  a  promissory  note 
given  as  a  security  for  a  debt  really  due 
can  be  impeached  by  evidence  of  fraud, 
in  respect  of  third  persons,  it  is  difficult  to 
say  upon  what  principle  such  evidence  is 
not  equally  admissible  in  order  to  impeach 
a  fraudulent  receipt.  The  Courts,  in  the 
cases  adverted  to,  proceed  upon  the  broad 
principle  that  a  security  is  void  if  given 
in  fraud  of  third  persons,  and  shall  not  be 
available  even  as  between  the  parties  them- 
selves. Tlie  same  principle  seems  to  ap- 
ply in  the  fullest  extent  in  the  case  of 
Alner  v.  Oeorge.  See  Bristoio  v.  East- 
man, 1  Esp.  C.  172.  In  the  case  of  Skaife 
V.  Jackson,  .3  B.  &  C.  421,  where  the  ac- 
tion was  brought  by  two  co-trustees,  and 
the  defendant  produced  a  receipt  given  by 
one  of  them,  it  was  held  that  it  was  com- 
petent to  show  that  the  receipt  was  fraudu- 
lently given,  and  that  the  money  was  not 
in  fact  paid.  In  Benson  v.  Bennett,  C.  P. 
sittings  after  Mich.  49  G.  3, 1  Camp.  394,  n. 
it  was  held  that  a  receipt  in  full  obtained 
by  fraud  was  a  nullity.  And  see  Walker 
V.  Consett,  Forrest,  157.  A  bill  is  drawn 
by  A.  on  B.,  and  indorsed  to  C.  two  years 
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Effect  of.  capable  of  being  rebutted  by  tbe  other  circumstances  of  the  case  {f).  In 
the  late  case  of  Lampoti  v.  Corke  {g),  in  an  action  for  goods  sold  and  deli- 
vered, and  on  the  money  counts,  the  defendant  gave  in  evidence  a  deed 
executed  by  the  plaintiff,  which  recited  that  the  plaintiff  had  given  posses- 
sion of  certain  premises  and  growing  crops,  taken  in  execution  by  the 
plaintiff  as  a  judgment-creditor  against  a  third  person,  and  that  tlie  defen- 
dant had  agreed  to  pay  the  plaintiff  the  sum  of  40 Z.  for  such  possession; 
and  also  stated,  that  in  jjursuauce  of  such  agreement,  and  in  consideration 
of  the  sum  of  40Z.  being  now  so  paid  to  the  plaintiff  as  hereinbefore  is 
mentioned,  and  also  in  consideration  of  the  sum  of  10s.  a-piece  paid  to  the 
plaintiff  and  the  judgment-debtor,  the  plaintiff  did  generally  release  the 
defendant ;  (there  was  also  indorsed  on  the  deed  a  receipt  by  the  plaintiff 
for  the  sum  of  40  Z.)  :  it  was  clearly  proved,  and  admitted,  that  the  sum  of 
40 1,  had  not  been  actually  paid.  And  it  was  held,  that  upon  the  construc- 
tion of  the  deed  itself  it  did  not  ojierate  as  a  release ;  and  that  as  the 
receipt  upon  the  deed  was  not  under  seal,  it  would  not  operate  as  an 
estoppel,  but  only  as  evidence,  and  then,  as  it  was  admitted  that  no  money 
had  in  fact  been  paid,  it  became  of  no  importance. 

A  receipt  in  full,  given  with  a  full  knowledge  of  all  the  circumstances, 
and  in  the  absence  of  fraud  (A),  seems  to  be  conclusive  (i). 

If  a  man  by  his  receipt  acknowledges  that  he  has  received  money  from  an 
agent  on  account  of  his  principal,  and  thereby  accredits  the  agent  with 
the  principal  to  that  amount,  such  receipt  is,  it  seems,  conclusive  as  to 
jDayment  by  the  agent  {k).  Thus  the  usual  acknowledgment  in  a  policy  of 
insurance  of  the  receij^t  of  premium  from  the  assured  is  conclusive  of  the 
fact  as  between  the  underwriters  and  the  assured  (I),  although  not  as 
between  the  underwriter  and  the  broker.  A  receipt  on  the  back  of  a  bill  of 
exchange  is  prima  facie  evidence  of  payment  by  the  acceptor  (?«).  The 
giving  a  receipt  does  not  exclude  parol  evidence  of  payment  {n). 

RECITAL. 

A  RECITAL  in  a  writ  of  supersedeas,  of  a  former  commission  of  bankrupt, 
is  evidence  that  such  prior  commission  (o)  issued  on  the  day  stated. 

after  it  has  become   due  ;   D.  pays  the  broker  to  give  credit  to  liira.    Foy  v.  Bell, 

balance  due  on  the  bill  to  C.  the  holder,  3  Taunt.  493. 

and  C.  indorses  the  bill  and  writes  a  re-  {k)  See  Dalzell  v.  Mair,  1  Camp.  532. 
ceipt  upon  it  in  general  terms  ;  the  receipt  In  an  action  by  the  assured  against  the 
is  not  conclusive  evidence  that  the   bill  underwriter  for  a  return  of  premium,  the 
has  been  satisfied,  and  parol  evidence  is  policy  having  been  effected  by  a  broker, 
admissible  to  explain  it.     Graves  v.  Key,  and  confessing  payment  of  the  premium  in 
3  B.  &  Ad.  313.  the  usual  form,  it  appeared  that  no  money 
(./■)  See  the  obsen'ations  of  Holroyd,  J.  had,  in  fact,  been  paid,  but  that  the  plain- 
in  Lainpon  v.  Corke,  5  B.  iSc  A.  611.  tiff,  being  the  holder  of  a  dishonoured  bill, 
({/)  o  B.  &  A.  606.  accepted  by  the  broker,  proposed,  in  satis- 
(/()  Benson  v.  Bennett,  1  Camp.  394,  n.  faction  of  the  bill,  that  the  broker  should 
(i)  Brhtoiv  v.  Eastvian,  1  Esp.  C.  172.  get  policies  underwritten  for  him,  and  the 
And  see  Branston  v.  Bohins,  4  Bing.  11.  broker  having  a  running  account  with  the 
Foy  v.  Bell,  3  Taunt.  493.     Any   agent  underwriter,  the  policy  was  effected  in  con- 
cmploycd  to  receive  money,  and  to  render  sequence ;  Lord  Ellenborough,  C.  J.  held 
accounts  of  money  received,  having  ren-  that  the  defendant  was  bound  by  the  re- 
dered  an  account  of  money  received,  can-  ceipt  in  the  policy, 
not  recover  back  money  paid  under  his           (?)  Ibid, 
own  misstatement.     Shaw   v.  Picton,  4  (y«)  Peake,  25. 

B.  &  C.  729.     Skyring  v.  Greenwood,  lb.  (n)  Ramhert  v.  Cohen,  4  Esp.  C.  214. 

281,  704 (r).     5ecM«  where  fraud  has  been  (o)  Gerv'ts  v.  Grand    Western    Canal 

practised  by  the  assured   to  induce  the  Comjumy,  5  M.  &  S.  7G. 
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So  a  recital  in  a  deed  of  a  former  deed  is  evidence  of  such  former  deed, 
against  a  party  to  the  latter  {p).  The  execution  of  a  deed  by  the  defendant 
is  evidence  of  the  conveyance  to  him  of  the  real  j)roperty  specified  as  his  in 
the  deed  {q). 

In  such  instances  the  evidence  operates  as  an  admission  by  the  party  of 
the  fact  recited.  But  where  a  plaintiff  in  tresjiass  produces  a  warrant,  in 
order  to  connect  the  act  of  the  bailiff  with  the  defendant,  the  warrant  is  not 
evidence  of  the  writ  which  it  recites ;  for  it  is  necessary  that  he  should 
produce  it  to  show  the  defendant's  agency,  and  this  affords  no  inference 
that  he  admits  the  existence  of  the  recited  writ  (r). 

An  indorsement  on  the  feoffment,  purporting  to  have  been  made  by  the 
attorney  employed  to  deliver  seisin,  that  he  had  done  so  in  the  presence  of 
A.,  is  not  evidence  of  the  fact,  although  the  deed  is  produced  by  the 
plaintiff  at  the  desire  of  the  defendant,  unless  the  plaintiff  claims  under 
ii{s). 

RECOGNIZANCE.    See  7  Geo.  4,  c.  64,  s.  31. 

RECOMMENDATION. 

When  construed  to  be  mandatory  {t). 

RECORD. 

The  mode  of  proving  a  record  by  mere  production,  or  by  copy,  has  Proof  of. 
already  been  considered  {ii) ;  where  the  record  is  jileaded  it  must  be  tried 
on  the  issue  of  mil  tiel  record,  and  then  it  should  be  proved  by  the  production 
of  the  record  itself,  or  of  its  tenor  sub  pede  sigilU  (x).  But  when  issue  is 
joined  on  the  fact,  the  record  may  be  given  in  evidence  in  support  of  the 
fact,  or  it  may  be  proved  by  means  of  a  sworn  copy  (y).  In  such  case  the 
whole  should  be  proved,  or  at  least  so  much  as  is  material  to  the  ques- 
tion (z).  A  document  purporting  to  be  a  record  of  the  conviction  of  a  pri- 
soner of  felony,  without  any  caption,  is  inadmissible,  being  imjDcrfect  as  a 
record,  inasmuch  as  the  indictment  does  not  appear  to  have  been  found  by 
persons  of  competent  jurisdiction  (a).  It  has  been  seen  that  the  record  of 
a  verdict  is  not  evidence  to  jjrove  the  facts  which  it  finds,  unless  the  judg- 
ment be  also  proved,  or  the  decree  founded  upon  it  where  the  trial  was  on 
an  issue  out  of  Chancery  (&).  By  the  stat.  3  &  4  Ed.  6,  c.  4,  and  13  Eliz. 
c.  6,  patentees,  and  all  claiming  under  them,  may  make  title  by  showing 
the  exemplification  or  constat  of  the  roll ;  and  these  statutes  extend  to  all 
the  king's  patents  which  concern  land  privilege,  or  any  thing  else  granted 
to  a  subject  or  corporation  (c).  The  nature  of  the  j)roof,  where  a  record 
has  been  lost,  has  already  been  considered  {d). 

(p)  Willes,  9;  and  supra,  tit.  Admis-  (x)  Sty.  22;  Sid.  142;  Bac.Ab.  Ev.  F.; 

SIGN,  supra,  Vol.  I.  tit.  Judgment. 

(q)  Laycock  v.  Ambler,  sittings  after  (?/)  Ibid. 

T.  T.  1825.     As  to  recitals   in  writs,  see  (z)  Trials  per   Pais,  166.      3  In.  173. 

282,  284.  1  Mod.  117.     Bac.  Ab.  Ev.  F.  10  Co.  92, 

()■)  Infra,  tit.  Trespass.  b.     Com.  Dig.  Ev.  A.  4. 

(s)  Doe  V.  Marquis  of  Cleveland,  9  («)  Coolie  v.  3Iaxwell,  2  Starkie's  C. 

B.  &  C. 864.  183. 

it)  Kirkhacli  v.  Hudson,  7  Price,  713.  {b)  Vol.  I.  tit.  Judgment. 

2  Powel  on  Devises,  24.  \c)  b  Co.  63.     Co.  Litt.  225,  b. 

(m)  Supra,  Vol.  I.  tit.  Record.  (d)  Supra,  Vol.  I.  tit.  Judgment. 
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Proof  of.  The  effect  of  a  record  of  a  verdict  and  judgment,  either  as  mere  evidence 

of  a  fact,  or  to  establish  the  legal  consequences  of  the  judgment  (e),  or  as 
operating  between  private  parties  (/),  either  by  way  of  estoppel  {g),  or  as 
evidence  of  a  disputed  fact  (A),  or  in  criminal  eases  (i),  or  where  the  judg- 
ment operates  in  rem  (k),  have  already  been  considered. 
How  im-  The  mode  of  impeaching  a  judgment,  decree,  or  sentence,  has  also  been 

peached.  considered  {I).  It  is  further  to  be  observed,  that  no  collateral  proof  is 
admissible  to  impeach  the  authenticity  and  accuracy  of  a  record.  Thus 
evidence  is  inadmissible  to  show  that  the  finding  of  the  jury  was  mistakenly 
indorsed  on  the  postea  (?«) ;  but  an  officer  may  be  examined  as  to  the  state 
and  condition,  although  not  as  to  the  matter  of  a  record  (?z).  A  judgment, 
though  erroneous,  is  binding,  until  it  be  reversed.  Thus  an  execution  on 
an  erroneous  judgment  is  valid,  until  reversal  (o).  An  accessory  cannot 
take  advantage  of  error  in  the  judgment  against  the  principal  (p).  And 
an  erroneous  judgment  against  the  husband  for  treason,  is,  whilst  unre- 
versed, sufficient  to  deprive  the  wife  of  her  dower  (q).  Where,  in  an  action 
of  trespass  for  an  injury  to  the  person,  the  record  of  an  acquittal  of  the 
defendant  is  produced,  for  the  jDurpose  of  showing  that  the  civil  action  has 
mero-ed  in  the  felony,  evidence  is  admissible  to  show  that  the  acquittal  was 
obtained  by  collusion  (r). 
Effect  of.  It  has  been  seen,  that  in  an  action  for  diverting  water  from  the  plaintiff's 

in  evidence,  jqji]^  ^  previous  verdict  for  the  defendant,  in  an  action  by  the  same  plain- 
tiff, for  the  disturbance  of  the  same  right,  was  held  to  be  admissible,  but 
not  conclusive  evidence  (s).  In  principle  it  is  exceedingly  difficult  to  con- 
ceive ill  what  degree  such  evidence  tends  to  rebut  evidence  adduced  to 
prove  the  right,  or  how  it  ought  to  be  estimated  by  a  jury,  where  the 
second  action  relates  to  a  later  period  of  time  than  the  former ;  the  verdict 
for  the  defendant  shows  indeed,  strongly,  if  not  conclusively,  that  the 
plaintiff  w'as  not  entitled  to  damages  in  the  former  action.  But  the  plea  in 
the  former  action  being  general,  it  does  not  at  all  appear,  neither,  as  it 
seems,  can  it  be  shown  by  evidence,  upon  what  ground  the  former  verdict 
proceeded.  It  is  consistent  with  the  former  verdict  that  the  plaintiff  fully 
established  his  right,  but  that  he  failed  in  proving  a  disturbance  by  the 
defendant,  or  that  the  latter  proved  satisfaction,  or  a  release,  which  was 
held  to  be  a  bar  to  the  action ;  how  then  can  the  verdict  be  evidence  to 
disprove  the  right,  when  it  is  perfectly  consistent  with  the  existence  of  the 
right  (t)  ?  And  even  assuming  that  the  former  verdict  was  founded  on 
evidence  as  to  the  right,  it  is  exceedingly  difficult  to  say  what  degree  of 
weight  in  the  scale  of  evidence  is  to  be   attributed  by  the  jury  to  the 


(e)  Vol.  I.  tit.  Judgment. 

(/)  Ibid. 

{(j)  Ibid. 

(/()  Ibid. 

(0  Ibid. 

(k)  Ibid. 

(Z)  Ibid. 

(m)  Reed  v.  Jackson,  1  East,  355. 

(?t)  Le'ujhton  v.  LeUjhton,  Str.  210. 

(o)  1  Ld.  Raym.  546.  Holmes  v.  Walsh, 
7  T.  R.  465. 

(p)  1  Hale,  625.  B.  v.  Baldwin,  3 
Camp.  265. 

(7)  Per  Lawrence,  J.  Holmes  v.  Walsh, 
7  T.  R.  465. 


(r)  Crosby  v.  Leng,  12  East,  412. 

(s)  Vooght  v.  Winch,  2  B.  &  A.  662, 
supra,  Vol.  I.  and  see  Outram  v.  More- 
icood,  3  East,  346,  and  Stmtt  v.  Boving- 
doii  and  others,  5  Esp.  C.  56. 

{t)  For  similar  reasons,  an  acquittal 
upon  an  indictment  for  the  non-repair  of  a 
highway,  under  the  plea  of  not  guilty,  is 
not,  as  it  seems,  evidence  to  repel  the 
obligation  to  repair  upon  the  trial  of  a 
second  indictment.  R.  v.  >S'^.  Pancras, 
Peake's  C.  219,  stipra,  Vol.  I.  But  a 
former  conviction  is  conclusive  as  to  the 
liability,  unless  fraud  be  shown,  ib. 
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opinion  of  a  former  jury,  without  the  means  of  knowing  the  reasons  which  Effect  of, 
led  them  to  that  decision,  or  how  far  they  are  to  distrust  tlieir  own  opinion,  in  evidence. 
formed  upon  grounds  which  tliey  do  know,  in  order  to  embrace  tlie  opinion 
of  strangers,  formed  upon  grounds  which  they  do  not  know,  and  of  wliich, 
by  the  rules  of  evidence,  they  cannot  be  informed.  A  previous  verdict  for 
the  plaintiff  is  not  liable  to  the  former  of  these  objections,  inasmuch  as  it 
necessarily  involves  the  proof  of  the  plaintiff's  right  (ti) ;  still  such  a  verdict, 
offered  as  evidence  under  the  plea  of  the  general  issue,  would  not  be  con- 
clusive (x). 

In  the  case  of  Bredon  v.  Harman  ( ?/),  it  was  held  that  in  a  qui  tarn  action, 
evidence  of  a  recovery  of  the  same  penalty,  by  another  plaintiff,  was  not 
admissible  to  defeat  the  action  on  the  issue  of  nil  debet ;  for  had  he  pleaded 
it,  the  plaintiff  might  have  replied  that  it  was  a  recovery  by  fraud  to  defeat 
the  prosecutor,  which  he  would  not  be  prepared  to  prove  under  that  issue ; 
in  this  case,  it  is  to  be  observed,  the  recovery  was  by  a  third  person,  to 
which  the  plaintiff  in  the  second  action  was  not  privy,  and  therefore  that 
he  ouo-ht  to  be  apprised  of  the  intended  defence  by  means  of  a  special  plea. 

Where,  however,  the  plaintiff  has  already  recovered  damages  in  trespass 
or  trover  for  a  conversion  of  his  goods,  the  record  will,  it  seems,  be  a  bar  to 
an  action  of  trover,  for  converting  the  same  goods  under  the  general  issue, 
for  the  effect  of  the  former  recovery  was  to  vest  the  property  in  the  defen- 
dant {z).     And  in  an  action  of  assumpsit  or  debt,  it  seems  that  a  former 


(m)  According  to  the  report  of  the  case 
of  Vooght  V.  Winch,  the  Court  announced 
an  opinion  that  the  defendant  might  have 
availed  liimself  of  the  former  verdict,  by- 
pleading  it  as  an  estoppel ;  but  as  that  was 
not  the  question  in  the  case,  but  at  most 
an  obiter  dictum,  it  may  not  be  improper 
respectfully  to  suggest  a  doubt  whether 
the  former  verdict  could  have  operated  as 
an  estoppel  to  the  second  action,  by  which 
damages   were  claimed   down  to  a  later 
period  than  in  the  former  action ;  for  the 
most   that  the  former  verdict   and  judg- 
ment proved  was,  that  the  plaintiff  was 
not  entitled  to  damages  in  respect  of  any 
supposed  injury  committed  previously  to 
the  former  action ;  it  could  not,  as  it  seems, 
be  conclusive  as  to  any  subsequent  claim, 
unless  it  were  conclusive  as  to  the  plain- 
tiff's right  to  the  water,  and  it  could  not  be 
conclusive  as  to  the  right,  inasmuch  as  no 
issue  was  joined  upon  the  right,  and  the 
verdict  might  have  turned  upon  a  matter 
collateral  to  the  right.     In  the  case  of  Sir 
Frederick   Evelyn   v.  Haynes,  cited   in 
Outram  v.  Moreioood,  3  East,  395,  upon 
a  second  action  for  obstructing  a  water- 
course, and  not  guilty  pleaded,  Ld.  Mans- 
field  held  that  a  former  verdict  for  the 
plaintiff,  when  given  in  evidence,  was  not 
considered  by  the  law  as  conclusive  as  to 
his  right ;  and  Lord  Ellenborough  adds,  it 
could  only  be  conclusive  upon  the  right,  if 
it  could  have  been  used,  and  were  actually 
used,  in  pleading  by  way  of  estoppel,  which 
it  could  not  be  in  that  case  ;  first,  because 
no  issue   was   taken   in  the  first  action, 
upon  any  precise  point,  which  is  necessary 


to  constitute  an  estoppel  thereupon  in  the 
second  action;  and  secondly,  it  was  not 
even  pleaded  by  way  of  estoppel  in  the 
second  action,  but  only  offered  as  evidence 
under  the  general  issue, 

(oj)  Sir  F.  Evelyn  v.  Haynes,  cited  3 
East,  supra,  note  (m). 

(y)  Str.  701  ;  and  in  the  case  of  Vooght 
v.  Winch,  2  B.  &  A.  662,  supra.  Vol.  I. 
tit.  Judgment,  the  case  of  Bird  v.  JRaii- 
dall,  3  Burr.  1345,  where  it  was  held,  that 
a  recovery  by  the  plaintiff  against  a  cove- 
nant servant  for  leaving  his  service,  was  a 
bar,  under  the  general  issue,  in  an  action 
against  a  defendant,  for  seducing  that 
servant  from  the  plaintiff's  service,  was 
denied. 

(2)  Adanis  v.  Broughton,  2  Str.  1078  ; 
Kel.  58.  b.  Andr.  18.  In  Smith  v.  Gibson, 
Rep.  T.  H.  319,  Ld.  Hardvvicke  observed, 
"  there  are  several  cases  where  a  recovery 
in  one  action  shall  be  a  bar  to  another  ac- 
tion of  the  same  nature,  but  that  is  where 
the  recovery  is  a  satisfaction  for  the  very 
thing  demanded  by  the  second  action.  In 
an  action  of  trover  the  plaintiff  recovers 
damages  for  the  thing,  and  it  is  as  a  sale  of 
the  thing  to  the  defendant  which  vests  the 
property  in  him,  and  therefore  it  is  a  bar 
to  an  action  of  trespass  for  the  same  thing." 
See  also  Martens  v.  Adcock,  4  Esp.  C. 
251;  infra,  Vendor  &  Purchaser. 
And  see  Com.  Dig.  Action,  K.  4.  A  re- 
covery in  trespass  may  be  a  bar  in  trover, 
but  a  verdict  for  the  defendant  in  trespass 
is  no  bar  to  an  action  of  trover.  Lofft  on 
Evidence,  533.  See  Vernon  v.  Hanson, 
2  T.  R.  287.     A.  recovers  against  B.  for 
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Effect  of,  verdict  or  judgment  for  the  same  cause  of  action  is  not  only  admissible,  but 
in  evidence,  frequently  conclusive  evidence,  although  it  be  not  pleaded.  In  Burrows  v. 
Jemi7io  (a),  King,  Lord  Chancellor,  said,  that  upon  a  trial  at  law  on  a  bill 
of  exchange  accepted  by  the  defendant,  he  would  permit  the  defendant  to 
prove  at  the  trial  that  the  acceptance  had  been  vacated  by  the  sentence  of 
a  court  of  competent  jurisdiction  in  the  country  where  it  was  made ;  and 
his  lordship  cited  a  case  which  came  before  him  in  the  ]\Iayor's  Court, 
when  he  was  Recorder  of  London,  where  a  mariner  having  sued  for  wages, 
and  there  being  a  sentence  against  the  plaintiff  in  the  Admiralty  Court,  in 
an  action  for  the  same  wages,  he  doubted  whether  he  could  allow  the  defen- 
dant to  give  the  sentence  of  the  Admiralty  Court  in  evidence  upon  non- 
assumpsit  ;  and  that  he  asked  the  opinion  of  Holt,  C.  J.  who  said,  that 
whatever  defeated  the  promise  might  be  given  in  evidence  on  non-assumpsit. 
In  the  case  of  Kitchen  and  others  v.  Campbell  (6),  in  an  action  for  money  had 
and  received  by  the  defendant,  upon  the  sale  of  certain  goods,  to  the  use  of 
the  plaintiffs,  as  the  assignees  of  a  bankrupt,  it  was  held,  that  a  verdict  for 
the  defendant,  in  an  action  of  trover  brought  by  the  same  plaintiffs,  as  such 
assignees,  to  recover  in  respect  of  the  same  goods,  was  a  bar  to  the  action. 
In  the  Ccse  o{  Lawre7ice  y.  Reynolds  (c),  which  was  an  action  on  the  case 
against  an  under-sheriff,  for  not  executing  a  bill  of  sale  to  a  trustee  for  the 
plaintiffs,  of  certain  goods  seized  by  him  under  a  fieri  facias,  at  the  suit  of  the 
plaintiffs,  it  was  held  tliat  a  rule  of  Court,  giving  specific  relief  to  the 
plaintiffs,  by  ordering  a  former  bill  of  sale  to  be  cancelled,  and  the  present 
bill  of  sale  to  be  executed,  was  a  bar  to  the  action  under  the  plea  of  not 
guilty,  on  the  broad  ground  that  a  man  should  not  be  permitted  to  pursue 
a  second  recompense  {d). 

So  it  has  been  held  that  under  the  plea  of  non-assumpsit,  a  garnishee, 
against  whom  a  recovery  and  execution  have  been  had  in  the  Mayor's  Court, 
in  foreign  attachment,  after  the  issuing  a  summons  to  the  defendant  below, 
and  nihil  and  non-inventus  returned,  may  protect  himself  by  giving  the  pro- 
ceedings in  evidence  on  an  action  to  recover  the  same  debt  (e),  and  that 
it  was  not  necessary  for  him  to  prove  the  debt  of  the  plaintiff  below,  who 
attached  the  money  in  his  hands.  Even  an  award  made  by  an  arbitrator,  to 
whom  the  parties  have  referred  the  question  in  dispute,  is  final  under  the 
plea  of  the  general  issue  to  an  action  of  assumpsit  if). 

As  an  award  made  by  the  referee  of  the  parties  is  conclusive  evidence 
tinder  the  general  issue,  the  record  of  a  verdict  and  judgment  must,  it  seems, 
in  principle,  be  equally  operative  ;  and,  in  general,  from  the  establishment 
of  the  rule,  that  a  release,  accord  and  satisfaction,  or  the  merger  of  a  simple 
contract  debt  in  a  higher  security,  is  evidence  in  bar  under  the  general 
issue  in  an  action  on  the  simple  contract  (g),  it  seems  also  to  follow  in  prin- 
ciple that  a  judgment  for  the  recovery  of  the  same  debt,  or  a  judgment  for 

goods  sold,  the  verdict  is  evidence  for  C.  in  (e)  Macdnniel  and  another  v.  Hughes, 

an  action  by  ^4.  against   C.  in  respect  of  3  East,  367  ;  and  see  1  Will.  Saund.  167,  a, 

the  same  goods.     Macbrain  v.  Fortutie,  3  and  the  cases  there  cited. 

Camp.  317.     And  see  Robinson  v.  Hud-  (/)  Price  v.  Hollis,  1  M.  &  S.  105. 

son,  4  M.  &  S.  473.  (</)  Com.  Dig.  tit.  Pleader,  2  G.  12, 

(a)  2Str.  732.  per  Holt,  C.  J.;  5   Ann.  2  W.  46;  Cro. 

(b)  3  Wils.  304.  S.  C.  2  Bl.  827.  Eliz.  201  ;  5  Mod.  314  ;  Cro.  Jac.  33 ;  Cro. 
(c)Cowp.  403.  Car.  415;  B.N.  P.  182.  A  right  of  action 
(d)  Note,  that  part  of  the  nile  wa?,  that  on  a  bond  is  merged  in  a  jndgment,  and 

all  further  proceedings  should  be  stayed.  tlie  obligee  can  have  no  new  action  whilst 
It  was  also  held  that  an  action  ought  to  the  judgment  remains.  Hiijgc7i's  Case,  G 
have  been  brought  against  the  high  sheriff.       Co.  43. 
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the  defendant,  for  the  sfime  cause  of  action,  are  equally  admissible  ;  such 
evidence  would  no  more  take  a  plaintiff  by  surprise,  than  evidence  of  a 
release  would,  for  he  is  equally  privy  to  both,  and  a  judgment  of  a  court 
of  competent  jurisdiction  shows  that  the  debt  does  not  exist. 

It  has  lately  been  held  accordingly.  In  the  case  oi Stafford  v.  Clarke,  the 
Court  held,  that  under  the  plea  oi  non-assumpsit,  the  defendant  might  give, 
in  evidence,  a  judgment  in  trover  between  the  same  parties  for  the  amount 
of  the  two  bills  sought  to  be  recovered  in  the  latter  action  (//). 

If  a  plaintiff,  having  several  causes  of  action,  ofier  evidence  on  the  trial, 
and  fails  for  want  of  proof  in  respect  of  one  or  more  of  such  causes  of  action, 
he  cannot  afterwards  bring  another  action  in  respect  of  those  causes  of 
action  in  which  he  has  failed  (i).  The  right  to  sue  on  a  promissory  note  is 
entire,  and  a  recovery  a  bar,  though  the  note  was  given  (but  not  expressed 
to  be)  for  securing  payments  accruing  due  from  time  to  time.  So  if  a  cog- 
novit and  receipt  be  given  in  a  first  action,  though  no  judgment  be  entered 

up  (/i). 


EfFect  of, 
inevideucu. 
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In  general,  whore  the  party  suffering  a  recovery  had  power  to  suffer  it,  it 
is  to  be  presumed  that  all  things  were  regularly  done  till  the  contrary 
appear  {m).  In  such  case  it  is  sufhcient  to  produce  and  prove  an  examined 
copy  of  the  recovery  (n).  But  where  the  party  suffering  the  recovery  had 
no  title  in  himself,  being  but  a  remainder-man,  or  reversioner  ;  or  if  there 
be  evidence  to  show  that  there  was  at  the  time  of  the  recovery  an  estate  for 
life  in  another,  then  a  surrender  by  the  tenant  for  life,  in  order  to  make  a 
tenant  to  the  precipe,  ought  to  be  proved  {o),  either  directly,  by  proof  of 
actual  seisin,  or  of  the  deeds  by  which  he  is  made  a  freehold  tenant,  or  by 
presumptive  evidence. 

Where  the  freeholder  is  a  trustee  for  the  tenant  in  tail  himself,  acting 
under  his  power  and  direction,  such  a  presumption  {p)  arises. 

So  the  presumption  may  be  founded  on  the  acquiescence  of  those  who 
were  interested  in  disputing  the  validity  of  the  recovery,  and  who  have 
had  opportunity  to  dispute  it  {q). 

Where  a  recovery  has  been  suffered  by  a  tenant  in  tail  during  the  exist- 
ence of  the  estate  for  life,  and  possession  has  long  gone  according  to  the 
recovery,  a  surrender  of  the  life-estate  is  to  be  presumed  (r).  This  presump- 
tion cannot  however  be  made  where  the  title  is  disputed  recently  after  the 


Recovery. 
Prcsump- 
tivo  evi- 
dence of 
surrender 
of  estate 
lor  lite. 


(Z()  2  Bing.377;  1  Saund.  87.  Chitty 
on  Pleading,  vol.  2,  p.  4:58. 

(t)  Per  Best,  C.  J.  2  Bing.  282. 

(*)  Siddal  v.  Raicdiffe,  3  Tyr.  441. 

{I)  By  the  stat.  3  &4  Will.  4,  no  reco- 
very shall  be  suffered  after  31  st  December 
1833. 

(m)  2  Burr.  1065.  But  if  the  deeds  be 
produced,  and  it  appear  that  there  was  in 
fact  no  good  tenant  to  the  pra;cipe,  the 
presumption  is  destroyed.  Earl  of  Suffolk's 
Case,  East,  1747  ;  2  Burr.  1073.  See  the 
case  of  Lincoln  College,  3  Co.  58.  Keen 
v.  The  Earl  of  Effimjhnm,  2  Str.  1267, 
wliere  the  question  was  (20  Geo.  2)  as  to 

VOL.  II. 


the  validity  of  two  recoveries  suffered  in 
1714  and  1721,  when  the  Court  held,  that, 
although  after  such  a  lapse  of  time  proper 
tenants  to  the  praecipe  would  be  presumed 
where  no  deed  appeared,  yet  these  being 
insufficient,  they  could  not  presume  that 
there  were  others  which  were  good.  Sed 
quaere. 

(n)  2  Cro.  455;  Lutw.  1549;  1    Mod. 
117. 

(o)  5  Mod.  211.  And  see  below  note  (e). 

(  ;))  Per  Lord  Mansfield,  2  Burr.  1073. 

(7)  Ibid. 

(/•)  Bridgesv.  Dn7/e of  Cha7idos,2  Burr. 
1065 ;  Bac.  Abr.  Ev.  V. 
3  (^ 
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Presump- 
tion of  sur- 
render of 
life  estate. 


death  of  the  person  who  was  entitled  to  hold,  without  the  aid  of  the 
recovery  (s).  If  there  he  tenant  for  life,  with  remainder  in  fee,  and  he 
in  remainder  suffer  a  recovery,  with  a  single  voucher,  if  the  recovery  have 
been  ancient,  and  there  has  been  constant  enjoyment  under  the  recovery, 
the  Court  will  presume  a  surrender  by  the  tenant,  so  as  to  make  a  lawful 
tenant  to  the  praecipe  (t). 

But  the  length  of  time  on  which  such  a  presumption  is  founded  is  to  be 
reckoned,  not  from  the  date  of  the  recoverj^,  but  from  the  period  when  pos- 
session began  to  go  according  to  the  recovery  {u).  If,  therefore,  after  the 
recovery  suffered  by  a  tenant  in  tail,  the  tenant  for  life  remain  in  possession 
for  more  than  thirty  years  afterwards,  the  lengtli  of  time  does  not  begin  to 
run  until  the  death  of  the  tenant  for  life  (x). 

And  it  seems,  therefore,  that  no  presumption  can  be  made  from  mere 
length  of  time  after  the  recovery  suffered,  unless  there  be  some  circumstance 
of  enjoyment,  and  acquiescence  under  the  recovery,  or  other  evidence  to 
show  that  a  recovery  has  in  fact  been  suffered ;  for  otherwise  there  is  no 
ground  to  build  a  presumption  upon.  For  instance,  if  an  eldest  son,  who 
has  a  remainder  in  tail,  should  privately  suffer  a  recovery,  and  his  father 
should  live  many  years  afterward,  there  would  be  no  pretence  for  presuming 
a  surrender  of  the  father's  life-estate  (y).  But  although  a  possession  by  a 
tenant  in  tail,  after  the  death  of  the  tenant  for  life,  may  be  ascribed  to  the 
tenancy  in  tail,  as  well  as  to  a  recovery  previously  suffered,  yet  after  a  long 
possession  by  the  tenant  in  tail  the  presumption  ought,  it  seems,  to  be  made ; 
for  it  is  probable,  from  the  acquiescence  of  the  tenant  in. tail  under  his  former 
recovery,  that  he  knew  that  it  was  not  defective  (r). 

In  the  case  of  Warren  d.  Webb  v.  Grenville  (a),  where  a  recovery  had  been 
suffered  by  a  son  who  was  tenant  in  tail  forty  years  before,  the  estate  for 
life  being  then  in  the  widow,  the  Court  expressly  held  that  a  surrender  was 
to  be  presumed  from  mere  lapse  of  time,  without  taking  into  consideration 
the  circumstantial  evidence,  tending  strongly  to  prove  that  a  surrender  had 
in  fact  been  made,  viz.  the  proof  of  the  debt-book  of  a  deceased  attorney,  in 
which  he  charged  32  Z.  for  suffering  the  recovery,  two  articles  of  which  were 
for  drawing  and  ingrossing  a  surrender  by  the  mother,  and  in  which  the 
bill  was  acknowledged  to  have  been  paid.  From  this  declaration  of  the 
Judges,  therefore,  it  should  seem  as  if  mere  lapse  of  time,  even  during 
the  life  of  the  tenant  for  life,  would  warrant  the  presumption.  This,  how- 
ever, is  qualified  and  limited  by  Lord  Mansfield's  account  of  the  case  in 
Bridges  v.  The  Duke  of  Chandos  (b) ;  from  which  it  appears  that  the  report 
of  Webb  V.  Grenville,  in  Strange,  is  defective,  in  not  stating  the  important 
fact,  that  the  jointress  (the  tenant  for  life)  had  been  dead  a  vast  number  of 
years,  a  circumstance  which  reconciles  the  declaration  of  the  Court  in  Webb 
V.  Grenville,  as  applied  to  that  case,  with  the  doctrine  expounded  in  Bridges 
V.  The  Duke  of  Chandos  (c). 


(s)  Bridges  v.  Duke  of  Chandos,  2  Burr. 
1065;  Bac.  Abr.  Ev,  F. 

(t)  Anon.  Vent.  257.  S.  C.  reported 
differently,  by  the  name  of  Green  v.  Fraud, 
3  Keb.  310,  311;  and  by  the  name  of 
Green  v.  Proud,  1  Mod.  117. 

(m)  2  Burr.  1065. 

(x)  Bridges  V.  Duke  of  Chandos,  2  Burr. 
1065. 

(y)  Per  Lord  Mansfield,  2  Burr.  107a 


(z)  Ibid. 

(a)  2  Stra.  1129. 

(b)  2  Burr.  1065, 

(c)  In  the  case  of  Dame  Griffin  v. 
Stanhope,  (Cro.  J.  455,)  the  Court  in- 
tended the  recovery  to  be  good ;  but  it 
appears  that  possession  had  gone  along 
with  the  recoverj\  In  2  Lutw.  1549,  at 
the  end  of  the  case  of  Leigh  v.  Leigh,  it  is 
laid  down,  that  in  everj'  common  recovery 
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By  the  stat.  14  Geo.  %  c.  20,  it  is  enacted,  that  all  common  recoveries   Statute  14 
sufFered,  or  to  be  suffered,  without  any  surrender  of  the  leases  for  life,  shall   ^'o^^"^  ^ 
be  valid,  provided  that  it  shall  not  extend  to  make  any  recovery  valid,    ><^i>.' 
unless  the  person  entitled  to  the  first  estate  for  life,  or  other  greater  estate, 
(in  case  there  be  no  such  estate  for  life  in  being),  next  after  the  expiration 
of  such  lease,  have  or  shall  convey,  or  join  in  conveying,  an  estate  for  life, 
at  least,  to  the  tenant  to  the  precipe. 

By  sect.  4,  in  favour  of  purchasers,  where,  by  neglect,  recoveries  have  not 
been  entered  of  record,  it  is  enacted,  "  That  where  a  person  shall  have 
purchased  any  estate  for  a  valuable  consideration,  whereof  a  recovery  was 
necessary  to  complete  the  title,  he,  and  those  claiming  under  liim,  having 
been  in  possession,  may,  at  the  end  of  twenty  years  from  the  time  of  such 
purchase,  produce  in  evidence  the  deed,  &c.  making  a  tenant  to  the  writ  of 
entry,  &c.  for  suffering  a  common  recovery,  and  declaring  the  uses,  &c. ; 
and  such  deeds  (the  execution  being  duly  proved)  shall  be  deemed  good 
evidence  for  the  purchaser,  &c.  that  such  recovery  was  duly  suffered,  and 
perfected  according  to  the  purport  of  such  deed,  &c.  in  case  no  record  can 
be  found,  or  the  same  should  be  found  not  to  be  regularly  entered  ;  provided 
the  person  making  such  deeds,  &c.  had  a  sufficient  estate  and  power  to  make 
a  tenant  to  such  writ." 

And  by  the  5th  sect,  of  the  same  Act,  it  is  enacted,  "  That  after  twenty 
years  from  the  time  of  suffering,  all  common  recoveries  shall  be  deemed 
good  and  valid  to  all  intents  and  purposes,  if  it  appear  upon  the  face  of  such 
recovery  that  there  was  a  tenant  to  the  writ ;  and  if  the  person  joining  in 
such  recovery  had  a  sufficient  estate,  and  power  to  suffer  the  same,  notwith- 
standing the  deed  or  deeds  for  making  the  tenant  to  such  writ  should  be 
lost,  or  not  appear." 

This  Act  applies  to  those  cases  only  where  the  party  who  suffered  the 
recovery  had  a  sufficient  estate  to  enable  him  to  do  so,  and  does  not  alter 
the  rules  of  evidence  as  to  recoveries  suffered  by  tenants  in  tail,  during  the 
existence  of  the  estates  for  life.  Where,  therefore,  the  party  suffering  the 
recovery  had  no  power  to  suffer  it,  but  only  an  estate-tail,  or  remainder 
expectant  on  the  death  of  the  tenant  for  life,  it  is  essential  to  prove,  either 
directly,  by  proof  of  the  necessary  deeds,  or  by  presumptive  evidence,  that 
there  was  a  good  tenant  to  the  praecipe  (<;). 

it  shall  be  intended  that  there  was  a  good  deed  granted,  barijained  and  sold  unto  L. 
tenant  to  the  precipe,  till  the  contrary  &  B.  the  said  land  and  premises,  and  the 
appear;  this,  however,  it  seems,  was  but  reversion,  &c.  to  hold  to  L.  &  B.  to  the 
the  reporter's  own  speculation,  and  not  an  use  of  i.  to  the  intent  that  he  might  be- 
adjudication  of  the  Court.  come  a  perfect  tenant  of  the  Ireehold,  in 
(e)  5  Mod.  211.  Sixty  vears  ago,  lands  order  to  suffer  such  recovery,  and  which 
were  limited  to  trustees  to  pay  debts,  re-  was  declared  to  enure  to  the  only  proper 
mainder  to  ^.  in  tail,  remainder  to  B.  in  use  of  the  tenant  in  tail,  his  heirs,  &c.  for 
tail  A .  had  possession,  and,  in  considera-  ever ;  and  the  deed  was,  after  the  return  of 
tion  of  800 1,  marriage  portion,  made  a  the  writ  of  seisin,  duly  enrolled  as  a  bar- 
settlement,  and  a  common  recovery  was  gain  and  sale  within  27  Hen.  8 ;  held  that 
suffered,  wherein  Moore  was  tenant  to  the  L.  thereby  became  solely  seised  of  the 
prajcipe,  who  vouched  A.,  who  vouched  premises,  so  as  to  be  a  good  tenant  of 
the  common  vouchee.  After  the  death  the  freehold  for  suffering  the  recovery. 
of  A.  without  issue,  the  remainder-man  Haggerston  v.  Hanbury,  5  B.  &  C.  101. 
brought  ejectment,  and  a  deed  to  make  Where  A.,  a  party  levying  a  fine  of  Hil. 
a  tenant  to  the  praecipe,  and  payment  of  1821,  having  in  the  following  April  dis- 
the  debts  was  presumed  from  length  of  trained  for  half  a  year's  rent  of  the  pre- 
possession by  A.  and  payment  of  the  800  Z.  mises,  due  at  Lady-day  1821,  and  other 
12  Vin.  Ab.  Q.  Where  tenant  in  tail  of  actions  being  then  pending  to  try  the  title 
an  estate  subject  to  a  long  term,  in  order  of  the  party,  and  another  as  heir-at-law, 
to  suffer  a  recovery  and  bar  the  entail,  by  the  rents  were  paid  mto  a  banker  s  to  abide 
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It  has  been  seen  that  a  fine  is  proved  by  the  production  of  the  chiro- 
graph (/).  It  will  be  presumed  that  a  fine  has  been  levied  with  pro- 
clamations, till  the  contrary  be  shown  (g).  But  to  prove  that  a  fine  has 
been  levied  with  proclamations,  it  is  necessary  to  produce  and  prove  a 
copy,  examined  with  the  roll :  the  chirograph  is  insufficient  for  the  pur- 
pose ;  for  the  chirographer  is  not  authorized  to  make  out  copies  of  the 
proclamations  (h). 

In  order  to  render  a  fine  available,  a  seisin  of  the  estate  by  the  party  who 
levied  it  is  essential  (i)  ;  but  proof  of  possession,  or  of  the  receipt  of  rent,  is 
prima  facie  evidence  of  seisin  (k). 


Dilapida- 
tions. 


Non- 
residence. 
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The  plaintiflf,  in  an  action  against  a  preceding  incumbent  for  dilapida- 
tions (Z),  must,  under  the  proper  issue,  prove  his  own  title  to  the  church,  as 
in  an  action  of  ejectment  (m).  Also,  that  the  defendant,  or  the  party  whom 
he  represents,  was  possessed  of  the  living.  Evidence,  by  way  of  admission, 
as  by  proof  of  his  having  acted  as  such,  by  taking  tithes,  or  other  profits  of 
the  living,  will  suffice  for  this  purpose.  Lastly,  he  must  prove  the  state  of 
dilapidation  in  which  the  premises  were  left,  and  the  amount  required  to 
put  them  into  a  proper  state  of  repair. 

It  seems  to  be  no  answer  on  the  part  of  the  defendant,  nor  even  to  be  evi- 
dence in  reduction  of  damages,  that  the  premises  were  in  a  dilapidated  state 
when  he  or  his  testator  took  possession  («). 

In  an  action  to  recover  penalties  for  non-residence  (o),  the  plaintiff  must 


the  event,  which  being  detennined  in  his 
favour,  were  ultimately  paid  over  to  his 
representatives,  hold,  that  never  haviug 
actually  received  any  rent,  he  was  not  to 
be  deemed  to  have  been  seised  at  the  time 
of  his  levying  the  fine,  which  consequently 
did  not  operate  as  a  bar  by  the  ejectment 
in  which  the  lessor  claimed  to  be  heir. 
J)oe  d.  Lidghlrd  v.  Laicson,  8  B.  &  C. 
606.  And  see  Lord  Townsend  v.  Ashe, 
3  Atk.  336;  5  Cruise  Dig.  tit.  35,  c.  5, 
s.  34,  p.  121.  Ejectment  by  a  tenant  in 
tail,  evidence  of  receipt  of  rents  for  thirty 
years  during  the  life  of  the  last  tenant  in 
tail,  and  for  seven  years  afterwards  the 
ancestor  had  had  seisin,  held  that  there 
was  no  such  presumption  of  a  fine  or  re- 
covery by  the  last  tenant  in  tail  as  called 
on  the  plaintiff  to  rebut  it.  Doe  v.  Pike, 
3  B.  &  A.  738. 

(/)  Siqn-a,  tit.  Fine. 

{g)  Supra,  931  (n). 

{h)  B.  N.  P.  129;  supra,  Vol.  I.  tit. 
Public  Documents. — Copies. 

(0  Where  a  fine  was  levied  by  tenant  in 
tail  in  remainder  during  the  life  of  tlie  te- 
nant for  life,  it  was  held  that  the  remain- 
der-man in  fee  was  not  bound  by  the  fine 
and  non-claim.  Doe  v.  Harris,  5  M.  & 
S.  326 ;  and  see  Doe  v.  Perkins,  3  M.  & 
S.  271;  siq)ra,  tit.  Fine.  Doe  v.  Lidg- 
bird,  8  B.  &  C.  606. 

(k)  Doev.  fF?7?ia/n.s,  Cowp.  622.  Supra, 
5G7. 


(Z)  In  an  action  against  the  executor  of 
a  deceased  rector  for  dilapidations,  the  in- 
cumbent is  bound  to  maintain  the  parson- 
age (assumed  to  he  of  a  size  suitable  to  the 
benefice)  and  the  chancel,  and  to  keep 
them  in  good  and  substantial  repair,  re- 
storing and  rebuilding,  when  necessary,  ac- 
cording to  the  original  form,  without  addi- 
tion or  modern  improvement,  but  lie  is  not 
bound  to  supply  or  maintain  anything  in 
the  nature  of  ornament,  to  which  painting 
(unless  necessary  to  preserve  exposed  tim- 
bers) and  whitewashing  and  papering  be- 
long, and  by  this  rule  the  damages  should  be 
estimated.  Wise  .v  Metcalfe,  10  B.  &  C. 
299.  Vacation  under  the  stat.  28  Hen.  8, 
c.  11,  s.  3,  means  vacation  de  facto.  One 
who  has  recovered  in  quare  i>n])€dit 
against  an  incumbent  dejure  only,  in  con- 
sequence of  presentation  to  a  second  bene- 
fice, cannot  recover  the  profits  either  from 
the  time  of  his  being  presented  or  of  suing 
out  the  quare  impedit.  Halton  v.  Cove, 
1  B.  &  Ad.  538. 

{m)  See  tit.  Ejectment. — Presump- 
tion.— QuAHE  Impedit. — Tithes. 

(»0  See  3  Burn's  Eccles.  Law,  184. 

(o)  By  the  st.  57  G.  3,  c.  99,  every 
spiritual  person  holding  any  benefice,  who 
shall,  without  such  license  or  exemption 
as  is  specified  in  the  Act,  wilfully  absent 
himself  for  any  period  exceeding  three 
months  together,  or  to  be  accounted  at 
several  times  in  any  one  year  (and  for  the 
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first  prove  the  obligation  to  reside,  by  evidence  of  the  holding  of  the  bene-  Non-^^^^ 
Jice  by  the  defendant.     The  formal  and  strict  proof  of  presentation,  institu- 
tion,   and   induction,   is   unnecessary;    it   is   sufficient   to   prove  that  the 
defendant  has  acted  as  incumbent,  as  by  receiving  tithes  or  other  profits  of 
the  living  in  that  character  O). 

Secondly,  he  must  prove  the  fact  of  absence ;  and  for  this  purpose,  it 
there  be  a  parsonage-house  within  the  parish,  residence  in  another  house 
will  subject  the  defendant  to  the  penalties  {q)  for  non-residence,  unless  he 
has  a  licence  from  the  bishop,  or  is  entitled  to  exemption  under  the  stat.  57 
G.  3,  c.  Oa,  s.  5,  15  (r). 

Lastly,  the  annual  value  of  the  living.  The  statute  57  Geo.  3,  c.  99,  Value. 
s.  44,  provides,  that  the  Court  in  which  the  action  is  pending  shall,  upon 
application  made  for  the  purpose,  require  the  bishop  of  the  diocese  to  certify 
in  writing  under  his  hand  to  the  Court,  and  the  party  named  in  the  rule, 
the  reputed  annual  value  of  the  living  ;  and  that  such  certificate  shall,  in 
all  future  proceedings  in  the  action,  be  received  as  evidence  of  the  annual 
value,  without  prejudice  to  the  admissibility  or  effect  of  any  other  evidence 
on  tlie  subject. 

A  variance  in  the  description  of  the  parish  is  fatal ;  as,  where  the  parish    Variance, 
was  styled  St.  Ethclhurg,  but  the  real  name  was  Ethelhurga  {s). 

The  defendant  may  prove,  in  defence,  under  the  general  issue,  tliat  he  is 
within  one  of  the  exemptions  specified  in  the  statute  ;  but  he  cannot  insist 
on  any  other  ground  of  excuse,  such  as  ill-health,  without  tlie  bisliop's  license, 
which  cannot  be  granted  but  on  evidence  laid  before  the  bisliop,  and  when 
ti-ranted,  will  be  evidence  in  bar  of  the  action  {t). 

*'  If  he  rely  on  an  exemption  from  his  appointment  as  chaplain,  he  must 
prove  the  appointment  by  the  proof  of  the  original  document  (m)  ;  and  he 
must  also  prove  the  delivery  of  a  notification  of  such  appointment  to  the 
bishop.  For  this  purpose,  the  original  notification  from  the  bishop's  registry 
ought,  it  seems,  to  be  produced  (r). 

One  presented  by  the  king  may  maintain  ejectment  for  the  rectory  against   %ctment 
one  who  has  been  presented  in  consideration  of  a  simoniacal  resignation   ^^  ^^ 
bond  {x). 

purposes  of  the  Act,  s.  38,  the  year  is  to  be  annual  value ;  and  when  it  shall  have  been 
deemed  to  commenceon  tlie  1st  of  January,  for  the  wliole  year,  tliree-fourths  ot  sucU 
and  to  end  on  the  :31st  of  December,  botli  in-  annual  value.    The  whole  of  such  penalties 
elusive ;  and,  s.  39,  a  month  is  to  be  deemed  are  ^'iven  to  the  informer. 
a  calendar  month,  except  when  a  month  or  (^)  Supra,  934  (wt) ;  and  tit.  Tithes. 
mouths  is  or  are  to  be  made  up  of  differ-  ,  -.   Canning  v.  New?nan,2  Brownl.  54. 
ent  periods,  in   wliieh   case   thirty   days  ^          j^^^^^  ^^ 
shal  be  deemed  a  month),   and  make  his  ^J^JlJ^^^'^JJ,,^  a  residence  withm 
residence  and  abid.ngat  any  otherplaceor  ^^^  °      ^^^^^        -^^  i,  sutttcient;    and 
places,  except  at  some  other  benefice  do-  "'^  xuuii-o  <ji  i  <-  i- 
native,  perpetual  curacy,  or  parochial  cha-  see  sec.  y.                            „  „   c   «   oai 
pelry,  of  which  he  may  be  possessed,  sliall,  (s)   Wilson  v.  Gilbert,  2  B.  &  I  .  -Bl. 
when  such  absence  sliall  exceed  such  pe-  (^)  Such  a  license,  if  pleaded,  will,  l)y 
riod    as    aforesaid,    and    not  exceed   six  the  45th  sect,  of  the  stat.,  entitle  the  de- 
months,  forfeit  one  third  of  the  annual  va-  fendant  to  double  costs, 
lue  (deducting  all  outgoings,  except  any  ..  Supra,  944, 

stipend  paid  to  any  curate) ;    and  when  g      ^^^j^^  1^^ 

such  absence  shall  exceed  six  months,  and  \^)  ^^^  /„    ,      ,    iT*      Uon-    ,.,.t  mifti- 

not  exceed  eight  months,  one  half  of  such  at  house  of  Bishop  sDep.  Reg.  nut  suft 

amiual  value  •  and  when'such  absence  shall  cient.     Vaux  v.  Vollamy,^  B.  L  Ad.  bio. 

exceed  eight  months,  two-thirds  of  such  (.r)  I)oe  v.  Fletcher,  8  B.  &  L.  Zo. 
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REFUSAL. — RELATION, — RELEASE. 


KEFUSAL. 

Where  a  condition  was  inserted  in  a  composition  deed,  that  it  should 
become  void  in  case  the  creditors  refused  to  execute  the  deed,  it  was  held 
that  the  mere  omission  to  execute  was  not  a  refusal  (y). 

RELATION. 

Lord  Coke,  in  the  case  of  Butter  v.  Baker,  says,  "  relation  shall  never  be 
strained  to  the  prejudice  of  a  third  party."  See  3  Tyr.  803.  The  title  of  the 
assignee  of  an  insolvent's  real  estate  does  not  relate  to  a  time  antecedent  to 
the  conveyance  (s). 

EELEASE. 

Proof  of.  A  RELEASE  («),  if  produced,  must  of  course  be  proved  in  the  ordinary 

way  ;  but  it  may  be  established  by  circumstantial  evidence  (b). 


(y)  Holmes  v.  Love,  3  B.  &  C.  242. 

(z)  Doe  y.  Telling,  2  Eiist,257.  Supra, 
tit.jNsoLVENT. — Bankrupt. — Ratiha- 
BiTio,  &c.  As  to  the  relation  of  an  attorn- 
ment to  the  grant,  see  Lord  Mansfield's 
judgment  in  Mossv.  GalUniore,  Doug.  249. 
Of  livery  of  seisin  to  the  feoffment,  ib.  In 
case  of  bankruptcy,  see  tit.  Bankruptcy. 

(a)  General  words  in  a  release  are  to  be 
taken  most  strongly  against  the  releasor. 
P.  C.  Thorpe  v.  Thorpe,  I  Ld.  Ravm. 
23.5;  2  Roll.  Ab.  409,  A.  I.  But  wliere 
there  is  a  particular  recital  in  a  deed,  and 
general  words  follow,  the  general  words 
shall  be  qualified  by  the  special  ones.  Ibid, 
and  2  Saund.  403 ;  3  Keb.  45.  59.  Lord 
Arlington  v.  Merricli,  1  And.  64;  2  Cro. 
623.  'Butcher  v.  Butcher,  1  N.  R.  113. 
Payler  v.  Homcrsham,  4  M.  «Sc  S.  423. 
Simmons  v.  Johnson,  3B.  &Ad.  175.  A 
release  given  by  the  indorsee  of  a  promis- 
sory note  to  the  payee,  will  not  extinguish 
the  claim  of  the  indorsee  against  the 
maker.  Carstairs  v.  Rolleston,  5  Taunt. 
551.  A  release,  in  the  usual  form,  of  all 
manner  and  causes  of  action,  &c.  extends 
to  all  inchoate  causes  of  action  then  exist- 
ing, and  will,  therefore,  preclude  the  re- 
leasor, being  the  acceptor  of  a  bill  for  the 
accommodation  of  the  releasee,  from  suing 
the  releasee  for  the  amount  afterwards  re- 
covered against  the  releasor  by  the  holder. 
Cnrttoright  &,-  others  v.  Williams,  2  Star- 
kie's  C.  343.  Scott  v.  Lifford,  1  Camp. 
C.  240.  In  cases  of  fraud,  the  Court  will 
set  aside  a  release  given  by  a  nominal  plain- 
tiff. Hichey  v.  Burt,  7  Taunt.  48.  Legh 
v.  Legh,  1  Bos.  &  Pull.  447 ;  or  by  a  co- 
plaintiff.  Jones  V.  Herbert,  7  Taunt.  421. 
A  release  by  one  of  several  churchwardens 
is  bad.  Cro.  J.  284;  Burn's  Ecc.  L.  tit. 
Chnrchivardens.  A  covenant  not  to  sue  for 
a  debt  operates  as  a  release.  Cro.  Eliz.  352 ; 
1  Roll. 939.  Com. Dig.  tit.  Belease,A.\.   A 


release  to  one  of  two  joint  trespassers,  is  in 
law  a  release  to  both.  Coolie  v.  Jenour, 
Holt,  66.  It  is  as  good  a  satisfaction  in  law 
as  a  satisfaction  in  deed.  Ib.  In  all  cases 
where  a  release  is  to  one  who  is  not  merely  a 
wrongdoer,  it  is  a  release  to  his  companion. 
Co.  Litt.  276;  Com.  Dig.  Release,  B.  4.  But 
a  covenant  not  to  sue  one  of  two  obligors 
does  not  operate  as  a  release.  Dean  v. 
Newhall,  8  T.  R.  171.  Supra,  348.  Tlie 
principle  of  a  composition-deed  is  that 
all  the  parties  are  supposed  to  stand  in  the 
same  situation  ;  where  the  words  of  re- 
lease are  general  as  to  all  the  parties  sign- 
ing it,  a  party  cannot,  by  splitting  his  debt 
compound  for  a  part,  and  by  reserving 
himself  as  to  the  residue,  obtain  a  greater 
proportion  of  his  entire  debt  than  other 
creditors  (c/m.  Gazelee,  J.)  Britten  v. 
Hughes,  5  Bing.  460.  The  appointment 
of  a  debtor  to  be  executor  releases,  because 
he  cannot  sue  himself.  Went.  Off.  Ex. 
ch.  2,  p.  73. ;  WiUiams,  Ex.  812.  In  what 
cases  a  legacy  to  debtor  discharges,  see 
2  Roper  on  Leg.  61.  3d  ed.  Woodburn  v. 
Woodburn,A'R.C.C.  226.  Jeffs  v.  Wood, 
2  P.  W.  132.    Williams  on  Ex.  810. 

(b)  Washington  §•  others  (executors) 
V.  Brymer,  Sitt.  at  Guildhall  after  Hil. 
42  G.  13.  Peake's  L.  E.  Appendix.  The 
action  was  debt  on  bond,  dated  27th  Sept. 
1 766,  for  800  I.  conditioned  for  payment  of 
400  I.  and  interest,  on  the  27th  Sejot.  1767. 
Pleas,  7ion  est  factum,  solvit  ad  diem,  sol- 
vit j^ost  diem,  a  release,  and  a  discharge 
under  an  Insolvent  Acton  28th  May  1778. 
To  rebut  the  presumption  of  payment,  the 
plaintiffs  produced. an  affidavit  made  by 
the  defendant  on  the  1st  July  1800,  before 
a  master  in  chancery,  to  whom  it  had  been 
referred  to  take  an  account  of  the  testa- 
tor's personal  estate ;  wlierein  he  stated, 
that  the  testator,  Michael  Foster,  having 
three  daughters,  to  each  of  whom  he  said 
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A  release  under  seal  operated  as  a  bar  in  assumpsit  under  the  general    Operation 
issue  (c),  and  was  conclusive,  although  not  pleaded,  as  it  might  have  been,    ^  • 

^'^irilrhowevlri'to  be  clear,  that  the  plaintiff  was  entitled  to  impeach    How  uj- 
such  release  by  evidence  of  any  matter  which  might  have  been  replied  m   Pe- 
avoidance  of  the  release,  had  it  been  pleaded.     For  the  plaintiff  could  not, 
bv  the  defendant's  omission  to  plead  the  release,  be  placed  in  a  worse  situa- 
tion than  if  it  had  been  pleaded  (.)•     Under  the  new  rules  a  release  must 
now  be  pleaded  in  cases  to  which  those  rules  are  applicable  {/  ). 


he  intended  to  give  a  portion  of  1,000  Z ;  the 
defendant  in  the  years  17G4  married  one 
of  them,  and  received  a  portion  of  oOO  /., 
with  an  assurance  that  he  intended  to  give 
him  500  /.  more  at  liis  death.    That  he  (the 
defendant)  heing  in  want  of  money  in  17()G, 
applied  to  tlie  testator  to  assist  him,  who 
then  lent  him  400/.  on  tlie  bond  in  ques- 
tion;  and    being    about  six    years  after- 
wards again  in  distressed  circumstances,  he 
again  applied  to  the  testator  to  assist  him, 
who  refused,  saying,  that  he  had  already 
had  his  .share  of  his  estate;  that  he  might 
do  as  he  pleased  with  what  he  had,  as  he 
should  never  call  on  him  for  it.    The  affi- 
davit then  added,  tliat  the  deponent  con- 
ceived that  the  testator  had  cancelled  the 
bond,  and  that  he  had  never  been  apiilied 
to  for  payment  by  him.     The  testator  died 
in  1791.     It  was  contended,  that  the  cir- 
cumstances afforded  strong  evidence  of  a 
release;  and  that  where  a  man  promised 
to  forgive  his  debtor,  it  must  be  presumed 
that  he  intended  to  do  it  by  legal  and  com- 
petent means ;  and  as  that  could  only  be 
by  a  release  under  seal,  it  was  to  be  pre- 
sumed that  a  release  had  been  executed. 
The  case  being  left  to  the  jury,  they  found 
for  the  defendant.     And  see  G  Ves.  olG; 
et  siipra,  tit.  Payment. 

(c)  Where  it  was  under  seal.  Lampon  v. 
Corke,  5  B.  &;  A.  GOG.     Jacob  v.  Eojcn- 
tree,  2  Taunt.  1G4;  infra,  note  (e).     The 
release  in  a   composition  deed   can   only 
operate  upon  whatever  debt  is  then  due 
to  the  party ;  it  was  held,  therefore,  that  it 
does  not  affect  bills  then  outstanding  and 
dishonoured   in    other   hands;    held   also, 
that  an  offer  of  a  composition  dispensed 
with  proof  of  notice  of  dishonour.  Marget- 
son  V.  Aitkin,  3  C.  &  P.  338.      A   deed 
recited  that  it  had  been  agxeed  that  —  I., 
part  of  the  purchase-money,  should  be  paid 
to   a  mortgagee,  and  the  residue  to   the 
vendor,  and  the   acknowledgment  of  the 
consideration  was  "  of  the  payment  of  the 
said  sum  of  —  I.  to  the  mortgagee  at  or 
before  the  sealing,  &c.,  the  receipt  whereof 
the  mortgagee  acknowledged,  &c.;"  but  as 
to  the  residue,  the  language  was,  "  in  con- 
sideration of  the  said  residue  paid  to  the 
vendor,  as  before  mentioned,  the  receipt 
whereof,  as  also  the  payment  of  the  mort- 


gage-money, making   in   the  whole  —  ?., 
the  vendor  thereby  acknowledged,  and  from 
the  same  and  every  part  thereof  acquitted, 
&c.;"a  receipt  was  also  indorsed  for  the 
full  sum;  the  Court {dissentienteNmghm, 
B.),   upon   the   authority  of  Lampon  v. 
Corhe  (5   B.    &  A.  GOG),   held   that   the 
vendor  was   not  estopped  from   showmg 
that  part  of  the  consideration-money  was 
unpaid,  the  words  of  acknowledgment  of 
the  consideration  paid  to  the  vendor,  "  as 
before    mentioned,"  referring  only   to  the 
agreement  to  pay,  and  not  to  an  actual 
payment.   Buttrell  v.  Summers,  2  Y.  &  J. 
407.     Where  it  appeared  in  an  action  by 
an    attorney  for    the    costs   of  defending 
in  another  suit  the  defendant's  son,  that 
the  plaintiff  had   prepared  a  release   for 
tlie  defendant,  upon  calling  him  as  a  wit- 
ness, in  case    his    conii)etency  should   be 
objected  to;  held, that  the  plaintiff, having 
imposed  on  the  Court,  ought  not  to  be  al- 
lowed to  profit  by  it,  and  should  be  deemed 
to  be  hi  tlie  same  situation  as  if  the  release 
had  been  actually  given  by  the  defendant, 
Williams   V.  Goodwin,   11    Moore,  342. 
Senible,  that  in  an  action  of  tort  against 
a  minor,  for  the  negligence  of  his  agent, 
the    guurdian    cannot    release   the  latter. 
Fraser  v.  Marsh,  2  Starkie's  C.  41.     A 
release  by  a  party  after  his  bankruptcy 
does  not  discharge  the  releasee,  although 
the  latter  was  ignorant  of  the  trader's  in- 
solvency, and   the   release  was   executed 
more  tlian  two  months  before  the  suing 
out  of  the  commission.     Mellor  v.  Pyne, 
3  Bing.  28.3.     A  party  seekhig  to  avoid  a 
composition  deed,  on  the  ground  of  a  re- 
fusal by  a  creditor  to  execute,  must  prove 
an   actual   refusal.      Holmes   v.  Lace,  3 
B.   &  C.  242.     See  further  Kesterton  v. 
Solway,  2  Chitty,  541.     A  release  extin- 
guishes the  debt.     Baker  v.  Deivey,   1 
B.  &  C.  704. 

(d)  Lampon  v.  Corke,  5  B.  &  A.  GOG. 

(e)  Supra,  Vol.  I.  In  the  case  of  Rown- 
tree  v.  Jacob,  2  Taunt.  141,  the  plaintiff, 
in  an  action  for  money  had  and  received, 
proved  the  receipt  of  103/.  as  prize- 
money  by  the  defendant,  who  was  a  prize 
agent,  on  the  plaintiff's  account.  The  de- 
fendant proved  in  answer  a  deed  of  assign- 
ment of  the  whole  of  the  plaintiff's  pay, 


(/)  See  tit.  R\JLES. 
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1MIH  IMCI.ICANU. 

Iliiw  till-  In  i>  I'MBc  wliiM't'  It  IViiiiiliilciil  n.l.MiBt'  U  «i«l  up  III  iiiiBwi'r  lu  n  jii«l  .li-ltf.  Il 

|l|lHI'll|l||.             Wt. 1(1(1,   II    HIKMIIR,    Imi   ImiIIi    lllCIIIIVCIlll'lll  mill    llllMKIBlnll  III    Im   |irrVl>Ml    lIlK   |l||(ll(- 

linrniiii  iIkI'imiIIiiij  llic  lii»lii il    I'V   {'< •'<•''  ''•' '•  '""'•'',V  I'OoiiKio  tim 

|.Hiiv  iiiiM.i'f  i'"««ii'iv  •'''<•>'"•' "'"""'.V  I"  M|iiHy(//). I  "■'"'"  "  '•  v«'''y 

lumMilit..  Il.iil  II  rtiiiil  (.r('i|iillv  iiilplil.  III.'  |Miily  f'lilllv   "I'  I' I  di'iiyliiK  II 

ii|iiiti  IiIhimiIIi,  iikiiIii  boikI   IIh-   |.liiliillll   I"'   Ihw    Im   Iiiivi-    IiU  I'li-n  IiIimI  liy  II 

jury.  'I'Ih'  j'tiily  iiiity.  Iiy  inni.iiim.  !••  u  ii'iirl  nl'  t<i(iilly,  nlilnln  mi  miiiw««r 
I'll. ill  liU  iiilv«i'Hiii'y  iiiiiMilli.mi  iiilvmiliini'  wlili'li  lio  i'..iiltl  nnl  ..lilHii.  .••  luw  ; 

liiil  iriid  ('lioimoti'.  wiilvft  lliiil  iiilviiiiliiHi'.  <••'"'•'  "•'"•II"  •"  I"'""  "'"•' '•  ••»»* 

itr  i'i(iillv  why  III'  slidiilil  iint  ill  oMi'O  liii|.i'm'li  Hii'  ili'i"!  I.'i  limi'l  I'V  "n  l.lt'lM'U 
ii|ii<ii  till'  liliil 

A  (li'Cil  t.r  rxiiHiiM'iil  U  rvlil.'nr.'  ..I'll  if'li'lini'.  •<  '•   I'"  Willi. "Ill  llv«'i\  (A). 

*(',,  |iiii|mmIIiih   I.'   Imv.'   I't'.'.i  until.'  (i.  II."        Ii..vl.iu   I .iLImIimhI   I.s   Imii.iIiiI.iiI    |iiiii- 

il.'lcnilidil.lii  I'linnliloiiiil I  KMlMiiliMiiil  Hi'i'"       «»((  llio   (>.Mil((((y,   II    ii|.|i.'iii«i,    llilll. 

IMiliI  III  III   lii'liiri"  Ilinil.'lU.iiv  III. 'II'.. r,  mill  iiimM.'I'h  nl' I'ltiml  iicn  In  u.'ii.nil  mudUiil.lu 

II  n'(«i'l|i|  In  lli.i  iiliilMllU'H  ImiKhvillhiH  wild  l.v  i'lihIo  t.l' Inw,    Hli  \V    lllnrlialnHi,  In  liU 

liiilt.iHxil  on  llii'  tiiii'l.      'I'lmin  \VM»  Mini,  t'vl  r..nini    Vi.l,  II,  |i,  4111,  iiHi'i  iili.mvlnn  lliid 

•  l.'IM'K  Mini    lllli  |illllnlliriltlil    lirluMiwInlii.'il  II    I. II. I    I'.'.'ll    n.ll.l.  Il.lll   lltt.nl,  M.'.  Iil.'lll,  Mllll 

llii>  t(ii'i'l|i|  III  II./    I (I. II  ili'li'iiil.iiil  Intnl.  nil.  |iii>|iii  mill   |>i  11111111  i.I^Ii'i'Im  i.r  n 

On  Hid  nllitii  tMiiitl,  II  witn  iMMViwI,   Hull  III nil  i.l' .mjiiII  v.  nli'i't  m  «.  "  Inil   lU'iy  l»lnil 

in ly    |iMnntiil    nl    llii<    IIiiik,  iinti    llttil    iiti        nl  litiml  In  t't|ttttllv  I'l'Miil'iilil.'  In  M  t I  itf 

vtint'tiKiM  in    rtHit<l|ila  liml   Iiitii   lirjil,  iiiiil        Inw,  nntl   ■ >  lintnl*  nrn  I'tiHnUultln  tnily 

lliiil  llii>  iiliilnlllt' WMn  lilt  i<iiliiiviniittil  iiinl  llii'iK,  iiH   riiitnl    In   iililiiliiliiu    n   iIxvIbo  nl' 

llitiniililliMM  iiiiiii,     'I'liii  |iliiliilllt 'n  riiiinnul  liintln.  wlilt'lt  Imilwiiy*  ••'itl  t.iil  i.l' lilt' i't|nlly 

rnlliiii  n|iiiii  lint  \vliti|i>  nl'  llin  I'lu'tiinnltint'tm  i'ihiiIh  In  Im  IIikik  ililrrniliiitl."    Ami  II  lin* 

In  ntinw  Ittiil    lltt<   niMlli<i    iiiIIihI   nil   liy  lln<  Iikkii  ilnlni  ntltiitl  In  llit>  llnnao  ul' l.inil*  lliiil 

llnllMltllllll    MIIM  M   |ilii<i.i  rnillil      Hill   HiK  llllV,         M   «lll  nl il   I  ntltlKiitntli'l   In'  ni'l  tinltll.  Ill 

l)'lvlll|l   nil   lIlK    lilllllillU'u   r^i  rttlliin    nl     Hlt<  ni'nttti    nl    ii|tlllv   Inl     riiinil    IM     llliliiinll  lull, 

itni'il,   mill  til)i.tttiltiiii   In  Hin  iiii'i<l|il,  rnniitl  I. Ill   innal  llinl  lit>  liliil  III  liiw  i>n  ilrrlniivH 

I'nr  llii'  ili'l'i'iiilmil.      A  innHnn  Ih'Iiih  mHi'(  ■  <'•'/  unit,  lining  niiilli'i'  fiiufwr  f)ii  njtnf/  t» 

Wiinln  ininln  Inin  ni'W  lihil,  mill  It  mil' «•/*<  hui»ittii  into.     Mm<   Ali   iU,  l\iiiiil,  \>.  mu\ 

Mi'linli'il,  HiK  rnni'l  ntllnnili'ly  illni<lnii'|ii<il  llii>  i<miiiii  llimn  t<lli<il,    In  Ihliiht  \    fCi/inni, 

IliK  mil',  ItniiHi,  ,1,  iiliHi'rtln(i,  Ilinl   wliiin        i    Hmr,  MINI,    l.nril    M Ilnitl    ■nv*.    Ilnti 

II  iniin  liy  iIi'ihI  tii'linnvvli'iUii  n  lilninrH'  |m  |iii  I'nnilii  nl'  i<i|nllv  miil  inniln  nl  Iimv  Inivn  it 
dmIIuIIi'iI,  IIIh  II  M.n.i.Mn.i,  ««lHiiMil  ii'i'i'lvln^  tinin<ni  (inl  |iii  Imllilliiii  In  iin|i|nt"M  ninl 
iinvlliliiii  Mmmlli'lil,  I'  ,1  I  nIrilMlni'ti  ii'lli>vi<  nuttlnal  liiimli  Inil  lln<  liili'i|innl- 
llnnliln   n|ii>n    llm  anli|i'i'l  i   Inil  nlnlcil,  ||ii(|.  Ilnil    nl'   llin    Iniini'l    In  nlli'll    ni'i'i'noMi y    |i> 

III  liU  Ini'lliii'iMvi'ii' i>r  n|ilnliin  llinl  II  t  nr  )Hvi'  innri<  ('.ini|.tnln  rt'ilit'XB  i  iinil  LnnI 
illi'l  Huiiliml  Hill  nvlili'iniK  nl'  Ilin  ilncil  (inil  l<niiuliliii|..iiHli,  I '.  Ill  ilin  i'iihi*  nl'  IhUh  v. 
ii<i<i<l|il  t'linlil  nnl  lti<  nii|i|inili'il,  Ilin  mln  ih'iH'i'n,  M  Vim,  .1.  V|IA,  miyM,  "  VVImni  Ilin 
innnl  liK  itlni'lnii(it'it.  In  llio  inmitlmil  nnln  Ciinil  nrciimii'my  liim  tlni'itn'il  it  ilnml  |i» 
nllltiul  In  HiId  ii'|iin|,  II  Id  nliiinl,  Hull '*  If  Im  "I'l  n«l.li<  I'm  limnl  mnl  lni|).iMlllnii,  I 
llii'ii'  IniH  liiitii  mi   Inii'MollInn  In  nli|iilnlii((  innnl  nii|i|iiini<  llnil  II  wniilil   lii>  i  i|iiMlly  ".'I 

il  ili'i'il.  Ilii' ii>lli>l  niiinllii.  Ill  iii|ii||y."    'I'l, In        imlilit  III  Inw,  ii|i<in  |il IIiim.  II       Init'iinilM 

|innlllnn,  wlii'lliiT  lini' ni  iinl,iliii<a  nnl  HiU'in  nl    Inw  ii'llnvn   liy  iiniltliiM.  tnlil   Ilin   liinlm- 

!••  Im  Wlli'i'milKil   liy  Hm  t<in)i<.     'I'lm  ijiirM.        ininil  nlilidni'il  liy  I'l I"   \^ I'*  liia.  Ulill. 

llnil  III'  rriiml  mii'Iiin  (mh  l^ir  md  I'liii  Im  cnl  In  Ilin  i'moi>  nf  CnrA/i/in//   v,  Hinumft,  ^^ 'I'. 

I.tIkiI  I'lnin  Ilin  ii'|.nrl  Hn  liiivn  lii<i<n  InH  In  It. '/IIH,  Aalinial,  ,1,  iiiiy«,  "  IT  IliU  ■xmiilly 

Hli' |mv,  lull  limy,  inlvln(i  nil  llm  inriilpl  ns  Im  riiiintnlniil,  n  nninl  nf  Inw  iiiity  itvnlil  if, 

tvnll  tin  Hm  ili'i'il,  liy  llii'li  viiilli'l  iii'itliHvinl  li»   wi'll  n«   it   I'niirl    nl'  i'(|iilly."     Hi'n  liUn 

III!' Intjinli'it  riiinil     I'lm t'lii'nnin|iiiiii|<H  wnin  l<iM'il    Ki'iiyniiV   nlnmrviillnnit   In    Ilin  niiino 

|niiliiililv    Inn    nll|ilil    In    wiuiiuil    „i,y    ||,,y  »i|,o„,  |i  'f '  ||    f„M ,       ||,    Whlln  V,   fllimiff, 

III  llntllii)!  Iiiinil  liM.liltinl  llm  nvlilnni'iMii  Ihn  I'lim,    III    I 'liiiii      It,   \t>,  II    wiin    nnlil,    Hull 

il I  llimll  mill  Hit' ii/n/n////'*  «<l/nn/n(«i  III  wlmrii  it    liniiil  I'lin  Im  I'lnnily  i'Nlitlillaln<il, 

llm   ltM>i'l|it,  mill    llin    nit'io    liitil    llmi    Hm  I'mnU  nl'  Inw  mn  i<niii|mli>iil  In  i'.ii'11'Un  II 

niimny  wiih  nnl  iii'lniillv  |iiiltl    nl   Hit<  Hint'.  rinii'nni'Hl  Jiiiluilli'llnii.     Mim  fnillnir  i\iw- 

tviiu  Inn  oli'iiilni'  m  riiiintliillnii  I'm  |iiimnniliiti  /•"'  v,  /,(»((/  ( 'mc/nw  ,  U  I',  W.  '/vJll, 

liiinil,     'I'lin  ilii|tUlnii  ni'i'iini,   liiilimit,  IVikk  ()/ )   A  ii'lnniiK  nnlnninly  mnl  ili'lllit'iiili'ly 

llm  lmi|inii|it' nl'   llii<    iijmil.  In  linvi'  tmi>n  n^nniili'tl  liy  i'inn|ii  Iniil  |iiiiHt>o  will   nnl    Im 

Iniinili'il  iijinii  Hii.   liioitllli'lini'y  nl'  llm  iivl>  nnl  nnliln  Ini'iinll  v,  t'M'i>|il  n|inn  I'lnm  iii'IiimI 

itini't'  In   llm   jinrlli'nlm    nnm  In  I'nliilillHh  iMiinrnr  rinnt)  iiml   liii|ini)||ln(i,     Hiiliintl  v. 

riiiinl,  mill  nnl  ii|inii  Hm  tnnnil  |innlHnii  Ilinl,  l\liiitiv,  II  MwdiimI,  1 1 1, 

uni'li  mi  ln«linninnl  nmlil   nnl   Im  ili'li'iili'il  (/i)   IM  V'ln     Ali,  '{'.  It,  |IA,      Ihillitiit  v. 

nl  Inw  liy  lull  mill  niillnllnlni  v  jiiumI  nl   l|,i  .S'</h'i7/,  I 'liiylmi.  If;, 


KKIM.KVIN.  tMM) 


ni.n.i.viN  (/). 

Il-' hniM'  lilt  juhiml  iMi  IIk'  iIuIiI  mI  |.ro|Mirly  ( A )•  <''"  |tlitliillir  iMiinl  |ii.>vi<  ||i,,|,i  ,,| 
olllini'  II  gt'llfftll  <M'  ii|M'i'liil  |i|ii|M'ilv  III  lli«  khimIo  nf  rilllln  ill  Hid  IIiik'  <>\  llio  |<"i|"'il,Y. 
l(il\lliK  (/).      A  iiiiird  iiiiaatiaBiii  V  rl^^lil  In  liioiillli'itiiil  (»»)■ 

holtd  juitlitj  liiUt'll   nil    llin    1I14I1I    "I'   |'i"|'""'',Vi    "'"    I'I'iliil'fl'  la   «'iiIII|.mI  Im 

lit<ulil(>0' 

WlmiK  llio  liiUlifl  la  iKlinlttciil,  iiimI    lit"  nllll'iliiillvn  iiC  riv«t»'y  laaim  lli'a  <ii «  |,i..- 

tlio  (Itir.iiiiliiiil,  no  wlii'ic  lie  |ilc<iii|q  hfnriiiii  liinmiiihiin  mily,   Ilia   i'iiiiiihiiI   iii«t    I'tuKll. 
I'lilllli'il  III  lutein  mill  III  ii'|ily  ("|. 

•  III  Iboiii.  hitii'li  nil  llii'  |ili'ii  III'  »»""  i<'l>il,  II   In  liiriiiiiltitiil  ..11  llii'    |ilciJiillir  In     Nmi  i>ii|iitt 
jlMiVK   I  III"   llllihlf/  III    lllivlll((    III    I  III'    rill  I  In  III    (J,«Hnlti(  y»),  1.1    I  in  I  I    ..I    lli.  rii,   In    llin 

(n  AbIii'iIII'iiI  I'liiiiiiMiiiliiwi'.iiilil  ii.|.liivv  Mill'     AliMli  mill,  vol.  •!,  |i,  fiM,    Itifilivlii, 

liy  will  iiiilv      lly  llii>  ahil    III  Miiitl iifjii  lliiiilaliiMv'a    i>iiai<,    wlixin    II    lo    lillil    itnwil 

liii  iiiluJil    ii'iilivv  liy  |iliiliil   otil   ••!   I'liiiili  lliDl  \vliiii' illaliiDK  mill  oiiIk  hik    |thi<ii  liy 

llltil    llli'    llilllilinii    I'liiill,  wlilili    la   ili'llVKil  Ai'l  III    I'liill ml,   niili'Vlli    il<><a    iKil    lln, 

mil    III    ltii>   iilv,   I  iiiiiiiil   ilii   II    liy    lii^o  .Vci'iM,  «vliii|(i  iiviiamia  mill   11    iiiiiii   mil   III 

ai>il|illiiii.       Iliillil    V     lli»t,    I I    lliiyiii,  ii<'iiii|iHlliiii.       Miluuitil    v,   ('t{ffhi,   V   Ml. 

Ulh       l(i>|ili'VlM  la  mil  Ilnii  wlllilii  lliii  IIIMI        'I'lm    aii|itiiliii    I'liiiil    liilm  ItMna    liy 

»ltll,Mi«t    U,  II,  -ll,       /'/i7i/«c/v     Wlllihil,  |llllilalilliu  Hill  alii>lllt'  iia   liil'  II  Ii<lll|ll  iif 

<l  ICiinl,  UHII,      II  In  Hill  iiKitiKi  Iiiiiii  III  |iiii-  I'uiiil.     OHli     IIH'i.      A  iiiiiii  limy  illaliiilii 

|in0lllliu  III  IKlHIVi'l'  lliiaaiiaajitil  iil'  it    ■|itii>|llii  1^11'  iiliu  I'llliai'  llllil   iivnw  I'lil'  iimillli'l.       Itllit. 

«||iiilli'l,      Ihiin  V.  M  </A<«#ii«i  VI  HIiiiIiWi'm  Alt,  //171/.  i'/»i  ( K,  I   <'iihi.  ||   /H   r(iilli,4ij 

r,  \<NM.      Ni'llliiT  Hill  I viil  iifii  illoliioa  <»i/'»«».  Ill    •I'lil'.oi'Ana.     Ill  I'.il,    I.Avuwiy, 

riHlll    llii'    |iii  iiilaia,  mil  iiii  ii|i|iiiiloiim  III  III'  IHU  j  IM 'n    'JH      ^vt*  iiovi'i  iiiiin  i\f'  I'liitV  t[f 

Hill    illnlli'aa,    liilnm    iiwiiy   llli>    llgltl    In    !•<  Ihitliil  v,    W  illfr,  1    A.  .V    I',,  'Jill, 
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Non  cepit. 


Noil  tenuit. 


place  (q)  specified  in  the  declaration.  But  it  is  not  essential  to  prove  that 
the  cattle  or  goods  were  taken  in  that  place  originally  (r),  or  that  the  goods 
were  the  property  of  the  plaintiff  (s).  It  is  sufficient,  under  this  issue,  or  on 
issue  joined  on  a  traverse  of  the  taking  in  the  place  specified  in  the  declara- 
tion, to  prove  a  detention  of  them  by  the  defendant  in  that  place  ;  for  it  is 
a  continuance  of  the  original  wrong  (t).  But  the  plaintiff"  would  fail,  unless 
he  showed  either  an  original  taking  of  the  goods,  or  a  subsequent  possession 
and  detention  of  them  there  (it). 

The  defendant  under  this  issue,  which  merely  denies  the  taking,  cannot 
dispute  the  ownership. 

Upon  issue  taken  on  a  plea  oi  non  tenuit  niodo  et  forma,  or  oi  non  demisit, 
&c.  in  bar  of  an  avowry  for  rent  (x)  in  arrear,  the  defendant  must  prove  the 


avowry,  to  state  merely  that  the  cattle 
•wire  on  the  lands,  and  the  owner,  if  he 
wishes  to  avail  himself  of  an  exception, 
must  bring  himself  within  it ;  the  avowry, 
also  stating  that  the  tenant  held  the  close 
in  which,  &c.,  amongst  other  lands,  and 
the  plea  only  stating  that  the  cattle  were 
not  levant,  &c.,  on  the  close  in  which,  &c., 
held  insufficient,  as  that  might  be  true, 
and  yet  they  might  on  other  of  the  lands 
demised.  Jones  v.  Poivell,  5  B.  &  C.  647 ; 
and  8  D.  &  R.  416;  and  see  Kempe  v. 
Crews,  1  Lord  Raym,  167.  Replevin  does 
not  lie  in  respect  of  a  caption  in  foreign 
parts,  for  it  may  have  been  justifiable  by 
the  custom  of  the  place.  Gil.  Repl.  164. 
It  is  a  caption  in  any  county  into  which 
property  taken.     Gil.  Repl.  165. 

{q)  The  place  is  material,  and  traversa- 
ble. Weston  V.  Carter,  1  Sid.  10.  Where 
the  plaintiff  brougiit  replevin  for  goods 
seized  under  a  warrant  of  distress  for  an 
assessment  under  the  stat.  13  G.  3,  c.  78, 
s.  47,  on  the  ground  that  the  premises,  iu 
respect  of  which  he  was  assessed,  were 
situated  in  another  township,  the  Court 
refused  to  set  aside  the  proceedings.  Fenton 
V.  Boyle,  2  N.  R.  399. 

(r)  Walton  v.  Kersop,  2  Wils.  354; 
Maltr avers  v.  Fossett,  2  Wils.  295 ;  B.N.P. 
54;  2B.  &P.  480. 

(s)  But  the  defendant  cannot  have  a  re- 
turn of  the  goods  under  that  plea.  1  Will. 
Saund.  347  (1).  In  analogy  to  the  prac- 
tice in  trespass,  quare  clan^umf regit,  it 
is  sufficient  to  put  the  locality  of  tbe  taking 
in  issue.  If  issue  be  joined  on  the  property, 
the  defendant  may  show,  in  mitigation, 
that  the  plaintiff  has  the  goods.  B.  N.  P. 
59 ;  Godb.  98. 

{t)    Walton  V.  Kersop,  2  Wils.  254. 
(w)  Johnson   v.    Wolyer,  1    Str.  507 ; 
B.  N.  P.  54.     Ahercrombie  v.  Parhhurst, 
2  B.  &  P.  481 ;  1  Will.  Saund.  347  (1). 

{x)  Rent,  in  general,  is  something  given 
by  the  lessee  to  the  lessor  for  the  use  of 
his  land.  Bac.  Ab.  tit.  Rent.  It  is  there- 
fore payable  so  long  as  the  engagement 
continues,  and  until  an  eviction.  And  a 
lessee  is  liable  on  his  express  covenant, 
although  the  engagement  has  ceased, from 
the  premises    having   been    biiriit    down. 


Bel/our  v.  Weston,  1  T.  R.  310.     3Io7ike 
V.  Coivper,  Ld.  Ray.  1477.     Rent-sei-vice 
is  where  the  tenant  holds  land  of  his  land- 
lord by  fealty  and  rent,  or  by  any  service 
and  certain  rent.  Lift.  sec.  213  ;  Co.  Lift. 
142.     And  fealty  is  a  common-law  incident 
to  rent- service.     Co.  Lift.  142.     And  so  is 
distress.    Bac.  Ab.  Rent,  K.    Or  the  land- 
lord may  have  his  remedy  by  an  assize. 
By  action  of  debt  at  common-law,  on  a  rent 
reserved  on  a  lease  for  years.     And  by  st. 
8  Ann,  c.  14,  s.  4,  against  a  tenant  for  life. 
Or  by  action  for  use  and  occupation,  where 
the  demise  is  not  by  deed.     11  G.  2,  c.  14. 
The  landlord  cannot  distrain  for  rent, 
corn  sold  under  aji.fa.  on  which  sale  the 
landlord  was  paid  his  year's  rent.  Peacock 
V.  Purvis,  2  B.  &  B.  302.     This  is  a  neces- 
sary consequence  of  allowing  such  crops  to 
be  seized.     Such  crops  as  are  frvctus  in- 
dustriales,  and  would  go  to  the  executor, 
have  always  been  considered  asseizable; 
lience  it  is  (per  Richardson,  J.)  that  so  lit- 
tle appears  on  the  subject  in  the  books; 
but  where  the  law  authorizes  a  seizure,  it 
authorizes  all  which  would  make  a  seizure 
available.     The  st.  11  G.  2  only  enabled 
landlords    to    distrain    crops    like   other 
goods  ;  but  other  goods  must  be  taken  as 
subject  to  prior  rights  which  have  attached 
them,  and  here  a  prior  right  had  attached 
inconsistent  with  the  landlord's  distress. 
The  landlord  cannot  distrain  unless  there 
be  an  actual  demise  at  a  fixed  rent.    Dunk 
V.  Hunter,  5  B.  &  A.  322 ;  Havierton  v. 
Stead,  3  B.  &  C.  478 ;  and  see  tit.  Use 
AND  Occupation.     Where,  in  replevin, 
it  appeared  that  the  lessee  was  also  agent 
for  the  lessor,  and  had  paid  for  him  the  in- 
terest due  upon  the  premises,  which  were 
mortgaged  for  twenty-five  years,  with  his 
knowledge  and  acquiescence,  the  interest 
being  equal  to  the  rent ;  held,  that  it  was 
equivalent  to  a  payment  as  rent,  and  avail- 
able upon  the  plea  of  riens  en  arriere. 
Dyer  v.  Rowley,  2  Bing.  94.     If  there  be 
separate  demises  of  two  parcels,  there  can- 
not be  a  joint  distress.     Rogers  v.  Bick- 
mire,  Str.  1040.     A  rent-charge  is  a  rent 
granted  by  deed  with  a  clause  of  distress. 
See  Bac.  Ab.  tit.  Rent.     If  tenant  in  fee 
make  a  feoftir.ent,  or  a  tenant  for  life  or 
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years  grant  all  his  estate,  he  cannot  reserve 
a  rent  without  deed.  2  Roll.  448  ;  Litt. 
s.  215 ;  Com.  Dig.  Rent,  B.  It  must  be 
reserved  out  of  manurable  lands  and  tene- 
ments on  which  the  lessor  may  distrain. 
Co.  Litt.  47.  a.  Buzzard  v.  Cupel,  8  B. 
&  C.  141.  It  is  an  entire  charge  and 
against  common  right,  but  is  divisible 
among  several  coparceners  and  tenants, 
and  subject  to  several  distresses.  Co.  Litt. 
146  b.  A  replevin  for  a  distress  for  a  rent- 
charge  is  within  the  st.  11  G.  2,  c.  19,  s. 
23,  as  to  taking  a  bond  for  the  effectual 
prosecution  of  the  suit ;  but  is  not  within 
the  22d  sect,  as  to  the  general  avowry  for 
a  distress.  Shxrrt  v.  Hubbard,  2  Bing. 
349.  Bulpit  V.  Clarhe,  1  N.  R.  56 ;  see 
also  as  to  rent  under  a  Canal  Act,  Leomin- 
ster Canal  Co.  v.  Coioell,  1  B.  &  P.  213; 
Willes,  429 ;  Heriot  Ciistom.  2  Wils.  28. 
A  rent-seek  is  a  rent  granted  without  a 
power  of  distress.  The  stat.  4  G.  2,  e.  28, 
s.  5,  gives  a  power  of  distress  for  rent-seek, 
rent  of  assize,  and  chief  rents,  as  in  case  of 
rent  reserved  on  a  lease.  And  at  common 
law  an  assize  lay  after  seisin,  as  by  the 
payment  of  a  penny.  Litt.  sec.  236;  and 
see  the  st  11  G.  2,  c.  19,  as  to  the  form  of 
avowry.  As  to  the  right  of  distress  by 
executors,  husbands  and  tenants, pur  autre 
vie,  see  the  st.  32  Hen.  8,  s.  37,  and  8 
Ann.  c.  14 ;  11  G.  2,  c.  19.  As  to  the  ap- 
portionment, suspension,  and  extinguish- 
ment of  rents,  see  Bac.  Ab.  tit.  Rent,  (M.) 
(?/)  Proof  of  an  agreement  for  a  lease  is 
insufficient.  Dunky.  Hunter, 5B.&Z  A.ti22. 
Haijuiard  v.  Hasioell,  6  Ad.  &  Ell.  265. 
Secus,  where  a  person  entering  under  an 
agreement  for  a  lease,  either  pays  rent 
{Knight  v.  Bennett,  3  Bing  361),  or  pro- 
mises to  do  so,  or  admits  rent  to  be  due. 
Regnart  v.  Porter,  7  Bing.  451.  Cox  v. 
Bent,  5  Bing.  185.  So  a  tenant  holding 
over  after  notice  to  quit  is  not  liable  to  a 
distress.  Jenner  v.  Clegg,  1  M.  &  R.  213. 
Cor.  Parke  &  Bolland,  B.  Where  the 
rent  was  payable  quarterly,  or  half-quar- 
terly, if  required,  it  was  held  that  the 
landlord  having  received  the  rent  quarterly 
for  twelve  months,  could  not,  without 
notice,  distrain  for  a  half-quarter.  Nul- 
lam  v.  Arden,  10  Bing.  299.  Where  by 
the  terms  of  an  agreement  to  take  a  lease 
at  a  certain  rent,  but  without  any  words 
of  demise,  the  landlord  undertook  to  com- 
plete certain  erections  which  he  never  did, 
and  no  rent  was  ever  paid  for  four  years, 
and  on  being  demanded,  the  tenant  said 
he  was  ready  to  pay  what  was  due  when 
the  erections  were  completed,  and  an 
allowance  made  him  for  the  expense  of 
his  own  erections  according  to  the  agree- 
ment ;  held,  that  there  being  no  promise 
of  payment  of  any  certain  rent,  but  only  a 
conditional  agreement  to  pay  something, 
to  be  ascertained  hi  reference  to  the  agree- 
ment, there  was  no  sufficient  right  shown 


to  a  rent  certain  to  entitle  the  landlord 
to  distrain.  Regnart  v.  Porter,  7  Bing. 
451.  Where  the  avowry  was  for  rent  due 
from  the  plaintiiF  as  tenant  of  premises 
at  a  yearly  rent  of  100  I.,  but  it  appeared 
that  the  defendant  was  entitled  to  two- 
thirds  only  as  tenant  in  common  with 
a  party  who  had  omitted  to  execute  the 
conveyance  to  him  ;  held  that  such  avowry 
was  not  supported.  Although  the  landlord, 
since  the  statute,  may  avow  generally,  he 
must  allege  truly,  and  prove  his  title  to 
the  rent  as  alleged.  Phllpott  v.  Bobbin- 
son,  6  Bing.  104;  and  3  M.  &  P.  320. 
Where  the  plaintiff  had  entered  under  an 
agreement  with  the  defendant  for  a  lease, 
and  in  an  account  of  dealings  between 
them  there  was  an  item  for  rent,  the 
amount  of  which  had  been  discussed  and 
altered,  it  was  held  to  constitute  an  ac- 
knowledgment of  a  tenancy  from  year  to 
year,  under  which  the  landlord  was  autho- 
rised to  distrain.  Cox  v.  Bent,  5  Bing. 
185;  and2M.  &P.  281.  And  see  Kjiight 
V.  Bennett,  2  Bing.  .361.  The  avowant, 
whilst  holding  for  a  term  of  years,  under- 
let part  to  the  plaintiff  from  year  to  year  ; 
and  u])on  the  expiration  of  his  own  term, 
agreed  with  his  landlord  to  hold  on  from 
month  to  month  ;  held,  that  in  the  absence 
of  any  new  agreement  between  the  plaintiff 
and  the  avowant,  the  former  tenancy  be- 
tween them  continued.  Peirse  v.  Sharr, 
2  M.  &  Ry.  418.  The  defendant,  after 
bringing  ejectment  against  the  plaintiff, 
cannot  afterwards  raise  the  relation  of 
landlord  and  tenant,  and  distrain ;  and  it 
makes  no  difference  that  the  ejectment 
was  directed  against  the  claim  of  a  third 
person  who  came  in  and  defended,  the 
plaintiff  being  suffered  to  remain  in  posses- 
sion, the  judgment  against  the  casual 
ejector  would  be  conclusive  against  the 
tenant.  Brldersv.  Smith,  5  Bing.  411. 
By  an  instrument  not  under  seal,  A.  agreed 
to  let  to  B.  on  lease  the  rectory  of  Z,., 
and  the  tithes  arising  from  the  lands  in 
the  parish  of  X.,  and  also  a  messuage 
used  as  a  homestead  for  collecting  the 
tithes,  at  the  yearly  rent  of  200Z.  A. 
cannot  distrain  for  rent  in  arrear;  the 
agreement  not  being  under  seal,  did  not 
operate  as  a  demise  of  the  tithes,  and 
no  distinct  rent  was  reserved  for  the 
homestead.  Gardiner  v.  Willianufon, 
2  B.  &  Ad.  3.36.  The  landlord,  having 
a  term  in  the  premises,  which  will  expire 
on  the  11th  November,  lets  the  premises 
orally  to  the  plaintiff,  to  hold  till  the  11th 
November,  paying  40/.  rent  immediately; 
the  agreement  amounts  to  a  lease,  of  which 
parol  evidence  may  be  given,  without  any 
assignment  made  in  writing ;  but  being  a 
demise  of  the  whole  interest,  the  defend- 
ant cannot  distrain.  Preece  v.  Correy, 
5  Bing.  24 ;  and  2  M.  &  P.  57.  And  see 
Poulteney  v.  Holmes,  1  Stra.  405.  Smith 
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Non  tenuit.  annual  rent  will  be  fatal  (z) ;  so  as  to  the  days  when  the  rent  becomes 
due  (a.)  But  a  variance  as  to  the  quantum  of  rent  due  will  not  be  material, 
provided  the  terms  of  the  holding  be  proved  as  laid. 

Where  the  defendant  made  cognizance  for  rent  for  two  years  and  a  quar- 
ter, ending  on  a  day  specified,  it  was  held  to  be  sufficient  to  prove  that  he 
was  entitled  to  rent  for  two  years  ending  on  that  day  (b).  Where  the  decla- 
ration was  for  taking  cows  in  four  closes,  and  the  avowry  stated  the  holding 
at  a  certain  yearly  rent,  and  the  evidence  was  that  the  four  closes,  and  also 
two  others,  were  held  at  that  rent,  it  was  held  to  be  no  variance  (c). 

The  defendant  avowed  for  the  yearly  rent  of  26Z.  payable  half-yearly,  by 
equal  payments,  every  second  Tuesday  in  November,  and  every  second  Tues- 
day in  May,  and  because  the  sum  of  20  /.  of  the  said  rent  for  one  year,  end- 
ing on  the  14th  day  of  November,  being  the  second  Tuesday  in  November, 
was  in  arrear,  &c.  It  appeared  that  the  rent-days  were  the  second  Tuesday 
in  November  and  the  second  Tuesday  in  March,  and  that  the  plaintiff  had 
said  so  ;  it  was  also  proved  that  the  plaintiff  entered  on  the  land  at  Candle- 
mas, and  the  house,  &c.  on  May-day,  and  the  variance  was  held  to  be 
fatal  (d). 

Where  the  defendant  avowed  that  the  plaintiff  held  four  closes  at  a  speci- 
fied rent,  proof  that  he  held  those  and  two  others  at  that  rent,  was  held  to 
be  no  variance,  every  part  of  the  land  being  liable  to  that  rent  (e).  An 
avowry  for  rent  payable  at  Martinmas,  means  Neio  Martinmas  (/).  The 
defendant  under  an  avowry  for  a  double  rent  under  the  st.  11  G.  2,  e.  1J>, 
s.  18,  cannot  recover  the  single  rent(//). 

A  verdict  for  a  defendant,  who  made  cognizance  as  the  bailiff  of  ^4.  i?.,.  is 
conclusive,  as  to  the  tenancy,  in  an  action  between  the  same  j)laintiff  and 
the  landlord  (/<). 

Coparceners  must  join  in  an  avowry  for  rent  in  arrear  (i). 

V.  Maplebank,  1  T.  R.  445.    But  a  tenant  See  Brown  v.  Sayer,  4  Taunt.  320.     So  if 

from  year  to  year,  underletting  from  year  the  defendant  avow  for  the  whole,  being 

to  year,  has  a  sufficient  reversion  to  entitle  entitled  only   to  two-thirds  of  the  rent, 

him  to  distrain.      Curtis  v.    Wheeler,   1  PhUpott  v.  Dohbinson,6  Bing.  104. 

M.&M.495.    Where  a  party  entitled  to  a  („)  Avowry   for  rent   payable   at   two 

lease  for  lives,  with  perpetual  right  of  re-  periods,  the  plaintiff  may  allege  that  he 

newal,  assigned  his  whole  interest,  reserv-  holds  by  rent  payable  at  one  absque  hoc, 

ing  a  rent,  with  power  of  distress  ;  it  was  Scc.  9  Co.  34.  Bac.  Ab.  tit.  Replevin  (K). 

held,  that  there  being  no  reversion,  he  could  in  Hill  v.  Ellard,  Lev.  141,  where  the 

not  avow  under  25  Geo.  2,  c.  13  (Irish  Act  plaintiff,  in  lieu  of  an  avowry  for  taking 

correspondmg  to  11  Geo.  2,  c.  19);  those  one  cow  damage-feasant,  pleaded  a  pre- 

statutes    bemg   confined   to   cases   where  scription  for  four  cows  and  a  half,  which 

there  is  a  reversion  or  interest  vested  in  was  found  for  liim,  the  Court,  on  motion 

the  lessor,  on  the  expiration  of  the  lease.  in  arrest  of  judgment,  held  that  it  was  suf- 

Pluck  v.  pujfjes,  1  Dow  &  C.  180.    Where  ficient  to   prove   the  prescription  for    so 

the  issue  18  as  to  the  amount  of  rent  which  much  as  covered  the  alleged  trespass, 

is  found,  but  the  jury  find  a  different  hold-  ,^.^    17    .          7-    j.       p  17    +   a'xa 

ing,  the  defendant  may  amend  under  the  ^^^  ^"''*y  ^-  ^'''^'^'  ^  ^^^*'  *^^- 

St.  3  &  4  VV.  4,  c.  42,  s.  24.     Regnart  v.  i*^)  Hargreave  v.  Sherwin,  6  B.  &  C. 

Porter,  7  Bing.  451.  34. 

(z)  Cossey  v.  Diggons,  2  B.  &  A.  546.  (d)  Collum  v.  Builer,   Lane.    Summ. 

The  allegation  was,  that  the  plaintiff  held  Ass.  1829,  cor.  Bay  ley  &  Hullock,  Js. 

under  the  yearly  rent  of  72 1.     The  evi-  /  \    tt                     oj.        •     c  -o  s  n  ha 

A                  Xu  ..  1      u  ij        J    \,              \.  (^)  J7argreave\.  Sher7vin,6Ti.ScC.3i. 

dence  was,  that  he  held  under  the  rent  of  )  U   c-    -.,       ^  ,^       o  ^-       00 r 

72 1.  9  s.,  and  the  variance  was  held  to  be  ^-^ )  ^"'■^*^'  ^-  ^(^^fon,  8  Bmg.  235. 

fatal.     The  plaintiff  having  also  ])leaded  {(/)  Johnstone  v.  Huddlestone,  4  B.  & 

riens  in  arrear,  it  was  lield  that  the  jury  C.  938. 

ought  to  be  discharged  from  giving  any  (h)  Hancock  v.  Welsh,  1   Starkie's   C. 

verdict  on  that  issue,  but  that  if  any  were  347. 

given,  it  ought  to  be  found  for  the  ])laintiff.  (i)  Ld.  Raym.  04. 
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A  joint-tenant  may  distrain  for  the  whole  rent,  but  he  ought  to  avow  for    Non  tcnuit. 
part  only  in  his  own  right,  and  make  cognizance,  as  bailiff,  to  the  rest  (A). 

Tenants  in  common  must  sever  in  an  avowry  for  rent(Z);  but  one  cannot 
avow  alone  for  taking  cattle  damage-feasant,  without  making  cognizance, 
as  bailiff,  of  the  rest  (m). 

The  general  principle  already  adverted  to  (n)  precludes  the  plaintiff  from 
disputing  his  landlord's  title  under  this  plea,  even  although  the  landlord  has 
obtained°possession  by  fraud  (o),  whilst  be  continues  in  possession  under 
the  avowant  who  first  let  him  into  possession  (j)) ;  neither  can  he  dispute 
the  title  of  the  assignee  of  the  landlord  to  demise  the  land  (q) ;  but  he  may 
rebut  the  presumption  derived  from  the  mere  fact  of  his  having  paid  rent  to 
one  from  whom  he  did  not  derive  his  original  possession,  by  proof  that  the 
rent  was  so  paid,  through  ignorance,  to  one  who  had  in  reality  no  title  (r) ; 
and  although  he  cannot  dispute  his  landlord's  title  to  demise,  he  may  show 


{k)  12  Mod.  OG;  Bac.  Ab.  tit.  Joint- 
tenant,  K. ;  5  Mod.  75.  151  ;  Tliomps. 
Ent.  -264 ;  3  Salk,  207.  So  for  Distress, 
Damage  feasant.     Ibid. 

(0  Co.  Litt.  188.b;  5  T.  R.  249. 
{m)  1  Roll.  Ab.  228.      Sir  \V.  Jones, 
283.    Thel.  Dig.  27.    5  T.  R.  249.  Culley 
V.  Spearman,'-!  H.  B.  28G. 

(«)  Supra,  424.  Tbe  stat.  11  G.  2,  c. 
19,  s.  22,  permitting  tbe  landlord  to  avow 
{generally,  witbout  setting  forth  the  demise 
or  bis  title,  the  plaintiff  can  neither  plead 
nihil  habuit  in  teneinenfis,  nor  give  such 
matter  in  evidence  under  the  plea  of  non 
tenuit,  or  no7i  demisit.  Syllican  v.  Strad- 
?i«(7,2  Wils.  208. 

(o)  Parry  v.  Home,  Holt's  C.  489.   See 
also  SylUvan  v.  Stradlinq,  2  Wils.  208. 
Parker  v.  Manning,  7  T.  R.  539 ;  B.  N.  P. 
139.    Palmer  v.  Ekins,  Ld.  Ray.   1552. 
Morgan  v.  A  mbrose,  Peake's  L.  E.  242 ; 
11  Ves.  344;  Say.  R.  13.     So  where  the 
party  under  whom  the  plaintiff  claims  has 
submitted  to  a  distress  by  the  defendant, 
Coopei-  V.  Bland,  1  Bing.  N.  C.  45.      So 
in  an  action  for  use  and  occupation,  the 
defendant  who  has  paid  rent  to  the  plain- 
tiff cannot  be  permitted  to  show  that  his 
presentation  to  the  living  was  simoniaeal. 
Cooke  v.  Loxley,  5  T.  R.  4.     Brooke  v. 
Watts,  6  Taunt.  333.     So  he  cannot  show 
that  the  plaintiff  has  demised  the  premises 
to  a  third  person  whose  interest  is  not  ex- 
pired.     Phipps  V.  Sculthorpe,  1  B.  &  A. 
60  (in  an  action  for  use  and  occupation) ; 
or  that  he  had  mortgaged  them  previous 
to  the  lease  to  the  defendant.     Alchorne 
v.  Gomme,  2  Bing.  54,  in  replevin.     See 
also  Balls  v.    Westwood,  2  Camp.  11 ; 
from  which  it  should  seem,  that  in  an  ac- 
tion for  use  and  occupation,  it  is  no  defence 
to  show  that  the  landlord's  title  has   ex- 
pired, unless  he  has  formally  renounced 
his  landlord's  title  and  commenced  a  fresh 
holding  under  another  person.     See  fur- 
ther Clarke  v.  Waterton,  2  Mo.  &  R.  87. 

{}))  See  Rogers  v.  Pitcher,  6  Taunt. 
209 ;  and  see  the  following  notes. 

(</)  Rennic  v.  Robinson,  1  Bing.  147. 


Where  the  plaintiff  had  taken  a  lease  from 
a  party,  though  a  mere  receiver,  hehl  that 
under  tbe  plea  of  non  tenuit,  he  could  not 
insist  upon  his  want  of  beneficial  interest  to 
demise ;  Dancer  v.  Hastings,  4  Bing.  2. 
Or  that  his  landlord,  by  whom  he  was  let 
into  possession,  acquired  the  property  by  a 
fraudulent  and  void  assignment.  Parry 
V.  House,  Holt,  48  ;  Dallas,  J.  And  nil 
habuit  in  tenementis  would  be  a  bad  plea, 
supra,  note  {n). 

(r)  Rogers  v.    Pitcher,  6  Taunt.  209. 
The  plaintiff  held  under  A.  B.,  and  after- 
wards paid  rent  to  the  defendant,  to  whom 
a  moiety  of  the  estate  had  been  delivered 
under  a  writ  of  elegit  against  A.  B.,  and 
the  plaintiff  was  permitted  to  show  that, 
previous  to  the  defendant's  judgment,^.  B. 
bad  conveyed  the  premises  to  a  creditor,  in 
satisfaction  of  a  debt  which  entitled  the 
latter  to   distrain ;    and   see   Phillips  v. 
Pearce,  5  B.  &:  C.  433.    And  a  plaintiff 
in  replevin  is  not  estopped  by  an  attorn- 
ment made   by   him  after   an   ejectment 
brought  seven  years  before  the  commence- 
ment of  the  replevin-suit,  during  which  no 
rent  had  been  demanded,  from  proving  a 
feoffment  to  himself  from  the  person  under 
whom  the  avowauts  claim.     Gravenor  v. 
Woodhouse,  1   Bing.  38  ;  see  tit.  Eject- 
ment ;  see  Rogers  v.  Pitcher,  G  Taunt. 
202.   Doe  V.  Ramsbottom,  3  M.  &  S.  516. 
England  v.  Slade,  4  T.  K.  682;  mpra. 
Ejectment.    And  a  lessee  is  not  estopped 
by  payment  of  rent  to  a  lessor  after  his 
title  had  expired,  and  after  notice  to  the 
lessee  of  an  adverse  claim,  unless  the  lessee 
had  full  notice  of  the  nature  of  the  adverse 
claim,  or  the  manner  in  which  the  lessor's 
title  expired.     Fenner  v.  Duplock,  2  Bing. 
10 ;  and  see  Gregory  v.  Doidge,  3  Bing. 
474.     Doe  v.  Edwards,  5  B.  6c  Ad.  1065. 
The  observations  of  Buller,  J.  in  Williams 
V.  Bartholomeic,  1  B.  6c  P.  326.     So  he 
may  show  that  a  payment  or  acknowledg- 
ment  was    made    under  the  influence  of 
a    fraudulent  misrepresentation.    Doe  v. 
Brown,  7  Ad.  &  Ell.  447. 
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the  landlord's  title  has  expired  subsequently  to  the  lease,  and  that  he  has 
been  compelled  to  pay  rent  to  another  {s) ;  for  otherwise  he  would  be  obliged 
to  pay  the  rent  twice  over. 

Proof  that  the  plaintiff  was  let  into  possession  of  land  under  an  agreement 
for  a  lease  before  the  lease  was  executed,  is  not  evidence  of  a  demise  during 
the  first  year  of  such  possession  {t).  A  payment  to  a  mortgagee  on  a  mort- 
gage affecting  the  premises,  with  the  avowant's  consent,  is  evidence 
under  this  plea  {u). 

The  plaintiff  under  this  plea  may  also  prove  an  eviction  by  a  third  person, 
and  an  attornment  to  him  (a-). 

Upon  issue  taken  on  the  plea  in  bar  to  an  avowry  for  rent,  that  no  rent  is 
in  arrear,  the  demise  is  admitted  as  alleged  in  the  avowry  (y) ;  and  it  is 
incumbent  on  the  plaintiff  to  prove  that  it  has  been  satisfied.  And  the 
defendant  will  be  entitled  to  a  verdict  if  it  appear  that  rent  is  in  arrear 
tea  less  amount  than  is  alleged  (c),  although  a  specific  sura  be  alleged  to  be 
in  arrear  (a);  for  the  substance  of  the  issue  is,  whether  any  rent  be  in 

arrear. 

The  plaintiff  cannot,  it  has  been  said,  under  this  issue,  prove  payment  to 
one  who  claims  by  a  superior  title,  under  a  threat  of  distress  (b).  This, 
however,  seems  to  be  doubtful,  for  if  the  payment  be  good,  there  is  no  rent 

in  arrear  (c). 

The  right  to  distrain  is  not  taken  away  by  a  mere  conditional  promise  to 
the  tenant,  who  has  not  performed  the  condition  (d). 

There  is  a  distinction  between  an  avowry  in  replevin  and  a  justification 
in  trespass ;  in  replevin  the  avowant  is  an  actor,  and  must  make  out  a  good 
title  in  all  respects  (e). 

Where  issue  was  joined  upon  non  tenuit,  and  also  upon  the  plea  of  riens 
in  arrear,  it  was  held,  that  the  first  issue  being  found  for  the  plaintiff,  the 
second  became  immaterial ;  and  that  the  proper  course  was  to  discharge 
the  jury  from  giving  a  verdict,  but  that  if  any  verdict  was  entered,  it  must 
be  for  the  plaintiff  (f). 


(s)  Doe  d.  England  v.  Slade,  4  T.  R. 
682,  and  per  Best,  L.  C.  J.  in  Fenner  v. 
Buploclt,  2  Biag.  10.  Where  land  be- 
longed to  a  parish,  and  the  churchwardens 
let  the  land  to  the  plaintiff,  it  was  held 
that  the  defendant,  in  action  for  use  and 
occupation,  was  not  estopped  from  denying 
the  plaintiff's  title  from  the  churchwardens. 
Phillips  V.  Pearce,  5  B.  &  C.  433. 

{t)  Hegan  v.  Johnson,  2  Taunt.  148. 
See  above. 

(m)  Dyer  v.  Beioley,  2  Bing.  94. 
(x)  Hopcraft  v.  Keys,  9  Bing.  613.  In 
the  case  of  an  eviction  by  the  landlord  him- 
self, qii.  whether  the  eviction  ought  not 
to  be  pleaded. 

(y)  Hill  V.  Wright,  2  Esp.  C.  669. 
Cooper  V.  Eggington,  8  C.  &  P.  748. 

(z)  Harrison  v.  Barnby,  5  T.  R.  246 ; 
2  B.  &  A.  249. 

(a)  Cobb  V.  Bnjan,  3  B.  &  P.  348. 
(ft)  Taylm-  v.  Zamira,  6  Taunt.  524. 
The  plaintiff  cannot  claim  in  his  plea  a  de- 
duction for  land-tax,  unless  the  sum  dis- 
trained for  was  due  at  time  of  such  pay- 
ment. Stuhbs  V.  Parsons,  3  B.  &  A.  516. 
Tile  payment  is  still  to  be  regarded  as 


compulsory  although  the  ground-landlord 
has  allowed  the  occupier  time  to  pay.  Car- 
ter V.  Carter,  5  Bing.  406. 

(c)  Where  the  plea  showed  that  the  plain- 
tiff had  paid  the  rent  to  the  defendant's 
mortgagee,  it  was  held  to  be  good  as  a  plea 
of  payment,  and  did  not  amount  to  a  plea 
of  nil  habuit  in  tenementis.  Johnson  v. 
Jo7ies,  10  Ad.&  Ell.  809;  1  P.&  D.  651. 

{d)  Trespass  for  distraining  goods,  plea 
alleging  the  plaintiff  to  be  under-tenant  to 
B.  the  defendant's  tenant,  and  that  the 
defendant  had  promised  that  so  long  as  he 
paid  the  rent  which  should  become  due  to 
the  defendant's  tenant,  he,  the  defendant, 
would  not  trouble  him  or  his  property,  and 
averring  that  he  had  paid  the  rent  up  to  a 
certain  period,  and  had  tendered  the  resi- 
due, but  did  not  allege  that  the  defendant 
had  any  notice  of  the  tender ;  held  that  it 
was  a  mere  conditional  promise  by  the 
defendant,  and  not  having  been  performed, 
he  was  not  to  be  deprived  of  his  remedy  by 
distress  by  any  proceeding  of  which  he  had 
no  notice.     Welsh  v.  Rose,  6  Bing.  638. 

(e)  B.  N.  P.  55. 

(/)  Cossey  v.  Diggons,  2  B.  &  A.  546. 
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If  the  plaintiff  traverse  the  fact,  as  alleged  in  the  cognizance,  that  the 
defendant  is  bailiif  to  the  party  under  whose  authority  he  distrained,  evi- 
dence of  a  subsequent  ratification  and  approval  of  the  act  will  be  sufficient, 
although  there  was  no  prior  command  given  (tj). 

In  the  case  of  an  avowry  for  rent  in  arrear,  the  avowant  ought  to  be  pre- 
pared with  proof,  not  only  of  the  amount  of  the  rent,  but  also  of  the  value 
of  the  distress ;  for  the  stat.  17  C.  2,  c.  7,  enacts,  that  if  the  plaintiff  be  non- 
suit after  cognizance  or  avowry,  and  issue  joined,  or  if  the  verdict  be  given 
against  the  plaintiff,  the  jurors  impannelled  to  try  the  issue  shall  inquire  of 
the  sum  in  arrear,  and  the  value  of  the  goods  or  cattle  distrained,  and  that 
the  avowant,  or  he  that  makes  cognizance,  shall  have  judgment  for  such 
arrears  or  so  much  as  the  goods  or  cattle  distrained  amount  to.  An  omis- 
sion to  find  the  value  of  the  distress  cannot  be  supplied  by  a  writ  of 
inquiry  (h). 

The  proof  of  a  prescriptive  right  of  common,  where  issue  is  taken  on  such 
a  plea,  when  pleaded  in  bar  of  an  avowry,  for  taking  cattle,  damage-feasant, 
is  considered  in  another  place  (i).  In  general,  evidence  of  a  more  limited 
rio-ht  than  that  alleged  will  he  insufficient  (A).  But  evidence  of  a  more 
ample  right  will  support  the  plea(/).  Thus,  if  the  plaintiflP  prescribe  for  a 
right  of  common  for  sheep,  his  replication  will  be  supported  by  evidence  of 
a  right  of  common  for  cows  as  well  as  for  sheep  (m). 

Where  the  lord  has  distrained,  and  issue  is  taken  on  the  levancy  and 
couchancy  of  cattle,  proof  that  part  only  were  levant  and  couchant  will  not 
support  the  issue  for  the  plaintiff  (n). 

A  plea  of  tender  of  a  specific  sum  admitted  to  be  due  for  rent,  is  not 
proved  by  evidence  of  the  tender  of  a  less  sum,  though  no  more  be  due  (o). 
A  tender  maybe  either  to  the  landlord  or  to  the  bailiflPwho  makes  the  dis- 
tress (p).  But,  in  general,  a  tender  to  a  bailiff"  {q),  with  proof  that  he  is 
agent  to  the  landlord,  is  not  sufficient  (r). 

Where  issue  is  taken  on  a  plea  of  tender  of  amends  to  the  person  entitled 


Traverse 
that  the 
defendant 
is  bailiff. 

Amount  of 
rent  and 
value  of 
distress. 


As  the  costs  are  now  divisible,  a  verdict 
ought  to  be  found  on  each,  except  by  con- 
sent. 

(g)  Trevllian  v.  Pine,  11  Mod.  112; 
Vin.  Ab.  tit.  Bailiff,  D. 

{h)  Sheape  v.  Culpepjwr,  1  W.  Saund. 
195,  b.  1  Lev.  255  ;  Ca.  T.  H.  297  ;  2  ^^^ 
763.  Bees  v.  Morgan,  3  T.  R.  349.  But 
the  avowant,  &c.  would  still  be  at  liberty 
to  take  his  judgment  as  at  common  law, 
for  the  statute  does  not  extins^uish  the  com- 
mon-law right.  3  T.  R.  349.  Balier  v. 
Lade,  Garth.  254.  And  where  the  plaintiff 
in  replevin  is  nonsuit,  the  defendant  is  not 
bound  to  have  his  damages  assessed  under 
the  statute,  or  take  the  earliest  opportu- 
nity to  prosecute  his  writ  de  retorno  ha- 
hendo.  And  he  may  distrain  the  same 
goods  for  rent  subsequently  accrued,  pre- 
vious to  suing  out  the  writ  de  retorno  ha- 
bendu,  without  waving  his  action  against 
the  sureties  on  the  bond.     1  Taunt.  218. 

(i)  The  evidence,  where  such  an  avowry 
or  cognizance  is  pleaded,  depends,  of 
course,  on  the  plea  and  issue  taken,  such 
as  of  a  freehold  or  other  title  to  the  locus 
in  quo,  defect  of  fences,  &c. ;  the  evidence 


Damage 
feasant. 


Tender  of 
amends. 


relating  to  which  is  considered  under  the 
appropriate  heads.   See  Trespass  ;  Libe- 

KUM  TENEMENTUM,  &C. 

(k)  Snpi-a,  tit.  Prescription. — Com- 
mon. And  see  Bring  v.  Henley,  B.  N.  P. 
59.  Botheram  v.  Green,  Cro.  Eliz.  593  ; 
B.  N.  P.  GO. 

(/)  Supra,  tit.  Prescription. 

{ni)  Bushioood  v.  Pond,  Cro.  Eliz.  722. 
Bailiffs  of  Tewkesbury  v.  Brickwood,  1 
Taunt.  142. 

(»i)  Sloper  v.  Allen,  2  Roll.  Ab.  706; 
B.  N.  P.  299  ;  sujira,  319. 

(o)  John  V.  Jenkins,  1  C.  M.  227.  A 
tender  before  distress  makes  the  taking, 
and  after  distress,  before  impounding, 
the  detention  unlawful.   Bvans  v.  Elliott, 

5  A.  &  E.  142.    See  Carpenter's  Case,  8 
Rep.  146,  b. 

{p)  Smith  V.  Goodioin,  4  B.  &  Ad.  413. 

{q)  Pilkington's  Case,  5  Rep.  76;  1 
Brownl.  173.  So  a  tender  to  one  deputed 
by  the  bailiff  is  bad.    Pinner  v.  Grevill, 

6  Esp.  C.  95. 

(r)  As  where  the  bailiff  is  the  landlord's 
usual  receiver.  Browne  v.  Powell,  4 
Bing,  230. 
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Ttmder  of 
aiiiends. 


Fraudulent 
removal. 


Compe- 
tency. 


to  receive  them,  it  seems,  that  evidence  of  a  tender  to  the  bailiff  making  the 
distress,  the  principal  being  present,  is  insufficient.  But  if  a  distress  be 
made  by  a  bailiff,  in  the  absence  of  the  principal,  and  the  bailiff  be  proved 
to  be  his  usual  receiver,  a  tender  to  the  latter  seems  to  be  equivalent 
to  a  tender  to  the  principal  (s) 

Where  the  cattle  were  distrained,  damage-feasant,  in  a  private  pound, 
and  the  distrainor  admitted  that  they  were  about  to  be  sent  to  a  public 
pound,  it  was  held,  that  a  tender  of  amends,  whilst  they  were  in  the  private 
pound,  was  not  too  late  (t). 

In  replevin  upon  goods  distrained  off  the  jjremises,  under  11  Geo.  2,  c.  1, 
as  on  a  fraudulent  removal,  it  must  be  shown  that  there  was  not  a  sufficient 
distress  left  on  the  premises  ;  the  justification  fails  unless  it  be  established 
that  the  defendant  is  without  remedy  except  by  action  (u). 

The  defendant  must  establish  that  the  goods  were  removed  fraudulently, 
and  with  the  view  to  elude  a  distress ;  where  the  proof  was,  only  tliat  some 
goods  had  been  removed  from  the  premises  openly,  and  the  jury  negatived 
that  any  rent  was  due,  the  Court  refused  a  new  trial  on  payment  of  costs. 
The  Court,  in  a  doubtful  case,  would  not  by  the  result  of  another  trial  subject 
the  plaintiff  to  double  costs,  and  revive  the  liability  of  the  sureties,  especially 
as  the  landlord  might  still  have  recourse  to  an  action  for  use  and  occupation 
if  rent  were  really  due  (x). 

Competency. — Where  the  avowry  alleged  that  the  plaintiff  and  J.  B.  were 
joint-tenants  under  a  lease,  and  J.  B.  was  rejected  as  a  witness  for  the  plain- 
tiff, on  the  voir  dire  without  examination,  for  the  purpose  of  explaining  his 
situation,  a  new  trial  was  granted  (y). 

The  declarations  of  the  party  under  whom  the  defendant  in  replevin  makes 
cognizance  are  not  admissible  against  the  defendant,  for  the  party  may  be 
called  as  a  witness  (r). 

Where  the  landlord,  after  distraining  on  the  under-tenant,  avows  in  the 
name  of  the  tenant,  the  latter  is  not  a  competent  witness  for  the  land- 
lord (a). 

But  in  a  later  case,  where  the  defendant  having  made  cognizance  first, 
under  a  demise  by  A.  to  B.,  and  secondly,  under  a  demise  from  B.  to  the 
plaintiff,  abandoned  the  second  cognizance,  it  was  held  that  he  might  call 
B.  as  a  witness  {b). 


{s)  Gilb.  on  Replevin,  89.  But  see  Pil- 
Mngton  v.  Hastings,  5  Co.  70.  Tender  to 
a  mere  servant  who  makes  the  distress  is 
insufficient.  lb.  And  Browne  v.  Powell, 
4  Bing.  230.  But  wliere  there  was  evi- 
dence of  a  wife  having  before  acted  as  tlie 
agent  of  her  husband,  as  to  the  impounding 
of  the  same  cattle,  it  was  held  that  she  was 
a  sufficient  agent  for  the  purpose  of  making 
a  tender  to  her.  Browne  v.  Powell,  4 
Bing.  230;  1  Will.  Saund.  347,  d.  (n), 
A  joint-tenant,  co-parcener,  or  co-heir  in 
gavelkind,  has  authority  to  distrain  as 
bailiff  to  his  co-tenant,  without  proof  of 
express  command.  Leigh  v.  Shejjherd; 
Jiob'mson  V.  Hoffman,  4  Bing.  562.  So  he 
may  appoint  a  bailiff  for  all.  lb.  But  q\i,. 
whether  he  can  so  distrain  against  the  will 
of  the  others.  Robinson  v.  Hoffman,  4 
Bing.  665.  A  tenant  in  common  is  not 
entitled  to  receive  a  co-tenant's  share  of 


the  rent  after  notice  not  to  pay  it  to  him. 
Harrison  v.  Barnby,  5  T.  II.  246.  An 
appointment  of  a  bailiff  by  a  corporation 
need  not  be  under  seal.  Smith  v.  Bir- 
mingham Gas  Compatiy,  1  A.  &c  E.  526; 
supra,  tit.  Agknt. — Corporation. 
(0  Browne  v.  Poicell,  4  Bing.  230. 
\u)  Parry  v.  Duncan,  1  Mood.  &  M.  C. 
633. 

{x)  Parry  v.  Duncan,  7  Bing.  243  ;  and 
5  M.  &  P.  19. 

{y)  Bunter  v.  Warre,  1  B.  &  C.  689. 
And  in  Tremlctt  v.  Sharland,  Exeter  Sp. 
Ass.  1837.  Roscoe  on  Ev.  474.  On  issue 
taken  on  the  joint  tenure  of  the  plaintiff 
and  his  father,  Gurney,  B.  admitted  the 
father  to  disprove  it. 

{z)  Hart  V.  Home,  2  Camp.  92. 
{a)   Upton  V.  Curtis,  1  Bing.  210. 
(6)  King  v.  Baker,  2  Ad.  &  Ell.  338. 
The  abandoning  the  issue  was  held  to  be 
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Replevin  Bo«rf(c).-Declaration  against  a  surety  plea,  that  the  plaintiff  in    Replevm 
reS.did  prosecute  his  suit,  and  that  it  is  still  depending,  xssue  being   Bond, 
taken  on  a  traverse  of  the  prosecution,  upon  evidence,  that  after  the  removal 
of  the  cause  into  the  court  above,  the  landlord  and  tenant  entered  into  an 
ao-reeraent  to  stay  proceedings,  the  surety  was  held  to  be  liable  (d). 

"where  a  defendant  made  cognizance  under  a  trustee,  and  also  under  the 
party  beneficially  interested,  it  was  held,  that  the  trustee  could  not  be  called 
to  support  the  title  (e).  .,•*<•     +i.„ 

Where  one  of  the  sureties  in  a  replevin  bond  was  a  mutual  witness  for  the 
plaintiff  the  Court  allowed  another  to  be  substituted,  on  his  being  approved 
of  by  the  prothonotary,  and  giving  notice  to  the  defendant's  attorney  to 
appear  before  him,  to  sanction  such  approval,  as,  in  case  the  surety  so  sub- 
stituted should  turn  out  to  be  insufficient,  the  defendant  would  be  deprived 
of  his  remedy  against  the  sheriff  (/).  A  record  in  replevin  between  the 
tenant  and  the  bailiff  of  the  landlord,  where  the  issue  was  found  for  the 
bailiff,  on  the  plea  of  non  tenuit,  to  an  avowry  for  rent,  is  evidence  in  an 

action  of  assumpsit  brought  by  the  landlord  to  recover  the  rent  which  was 

accruing  at  the  time  of  the  distress  {(/). 

REPUDIATION. 

See  Doe  v.  Sfnyth,  0  B.  &  C.  HO.     Supra,  tit.  CorvHOLD,  241.     And 
Townson  v.  Tichell,  3  B.  &  A.  31. 

REVERSION. 

In  an  action  on  the  case  for  an  injury  to  the  plaintiff's  reversion,  it  is   C^cfor - 
essential  to  prove,  1st,  The  plaintiff's  interest  in  the  reversion;  2dly,   The   ,,J^ ,.,,,,. 
damage  complained  of.  .  ^'°"' 

In  the  first  place,  the  plaintiff  ought  to  prove  his  reversionary  interest  {Ii) ; 
and  where  the  present  interest  of  the  tenant  and  the  reversionary  interest 
of  the  plaintiff  depend  on  a  written  instrument,  it  ought  to  be  produced  and 
proved  (i). 

equivalent  to    consenting  that  a  verdict  parts  of  a  bailding,  upon  the  question  vs-lie- 

should  be  found  against  him.     lb.     The  thertheplanititf's  reversionary  interest  was 

aecuracy  of  the  report  of  Upton  v.  Curtis  sufiieiently  estal.lisbed  by  mere  parol  evi- 

^vas  cStioned  b?  Lord  Denman  in  the  dence  of  the  occupier  holding  the  prenuses 

same  case     And  see  4  M.  &  Ry.  640.    Qu.  as  tenant  to  the  plan.t.ff,  without  producing 

.    fi^ttw  ctPt  "i^'^W  4  c  4-2  s  -'O.  the  written  agreement  under  winch  he  held, 

it    t    :asrwhe;etlie  wftntss  Is  U'^  the  Court  .^s  equally  divided.     Gaselee 

Srty>s  bailiff  making  cognizance.    See  and  Park    J^J^  being  oj  the  affirmative 

,\  1    jir  Fll    S'W  opinion;  L.  C  J.  Best,  and   iSurrougn,  j. 

f^'  The  assi^n;e  of  a  replevin  bond  may  of  tlie  negative.    Strotherv.  Burr,  5  Bing. 

sue    n  auo  heriourt  than  that  in  which  13G ;  and  2  M.  &  P.  207.     In  an  action 

the  re    fa.  lo.  is  returnable.     Wlhon  v.  brought  by  a  trustee  against  a  party  for 

Sarmtl  Dowl.  461.  an  injury  to  the  reversion  held,  that  having 

(TiioclUtt  V.  Mount  Stephen,  2  D.  the  legal  estate,  the  action  was  proper  y 

c  '^  040  brouglit  in  his  name,  although  the  cestui 

5  Per'  Chambers,    J.   in    GoMing  v.       que  trust  ^feared  to  have  demised  the 

Nias  5  Esp  C  272,  qu.  sec.  Johmon  v.       premises  and  received  the  rent,     lallance 

T,r     '     T  i  „  n   aa  v.  Savaiie,  7  Bing.  69.5. 

tr\   TinilJ^j  V    Jinilev    1  Bin"-.  92.     7  M  Cottenllv.  Hobby,  4  B.  6c  C.  4jo. 

J-^^    I^i^  ^'  It  appeared  in  that  case  that  the  plaintiff 

(^Hancock  v.  Welsh  ^-  Cooper,  1  had  demised  the  land  to  a  tenant  by  a 
StSie^  C  347.  And  Ld.  Ellenborough,  written  instrument  not  produced,  and  held 
C.  i   held  it  to  be  conclusive  evidence.  that  the  plaintiff  could  not  recover  on    he 

(h)  In  case  bv  a  reversioner  for  an  injury  count  for  an  injury  to  his  reveision,  but 
to  the  reversion,  by  pulling  down  certain       that  he  was  entitled  to  nominal  damages 
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Although  the  declaration  allege  that  the  tenancy  still  subsists  at  the  time 
of  the  action  brought,  it  is  suificient  to  prove  that  it  subsisted  at  the  time  of 
the  injury  committed  (A). 
Proof  of  Where  the  declaration  alleged  the  premises  to  be  in  possession  of  certain 

tenancy.  tenants  of  the  plaintiff,  it  was  held  that  the  allegation  was  not  satisfied  by 
proof  that  they  Avere  parish  paupers,  who  occupied  by  the  mere  leave  of  the 
plaintifF(Z). 

But  a  mortgagor  of  the  premises  is  tenant  to  the  mortgagee,  and  may  be 
so  described  (m). 

The  evidence  of  damage  is  usually  the  same  as  in  an  action  of  trespass  to 
the  land,  or  for  a  nuisance  (71).  The  action  lies  against  a  tenant  for  inclosing 
and  cultivating  waste  land  included  in  the  demise  (0). 

The  tenant  is  a  competent  witness  for  the  plaintiff  (p). 

The  reversioner  cannot  maintain  an  action  against  a  stranger  for  a  mere 
trespass,  although  it  be  done  under  a  claim  of  right,  unless  it  be  of  a  perma- 
nant  nature  (§-).  He  may  recover  against  his  tenant,  where  anything  is  done 
to  destroy  the  evidence  of  title  (?•). 

Where  there  is  a  doubt  whether  an  injury  has  in  fact  been  done  to  a  rever- 
sionary right,  as  by  a  tenant's  opening  a  new  door  in  a  dwelling-house  let 
to  him,  the  question  seems  to  be  one  of  fact  for  the  consideration  of  the  jury ; 


on  a  count  in  trover  in  respect  of  some 
brandies  taken  away,  the  value  of  wliich 
was  not  proved.  But  in  Strother  v.  Barr, 
5  Bing.  136,  tlie  Court  of  C.  P.  were 
divided  on  the  question  whetlier  in  such  a 
case  the  occupation  by  the  tenant  might 
not  be  proved  by  oral  evidence.  No  doubt 
the  mere  fact  of  occvpation  may  be  so 
proved,  but  in  such  an  action  it  is  necessary 
to  shew  a  reversionary  interest;  that  is,  it 
is  necessary  to  shew  not  merely  an  occupa- 
tion, but  an  occupation  as  tenant,  of  which 
the  writing  is  the  proper  evidence.  Vide 
infra,  tit.  Settlement. 
\k)   Vowlcs  V.  Miller,  3  Taunt.  137. 

{I)  Austen  v.  Gohle,  1  Camp.  320. 

(m)  Partridge  v.  Bere,  5  B.  &  A.  604. 

(?i)  Suj)rn,  tit.  Nuisance.  Case  by  a 
reversioner  of  a  house  in  Cheapside  against 
the  owner  of  the  adjoining  house,  for  pulling 
it  down  without  shoring  up  the  plaintifPs 
house,  in  consequence  whereof  it  was  im- 
paired^ and  in  part  fell  down.  Held,  first, 
that  upon  this  declaration  the  plaintiff 
could  not  recover,  on  the  ground  of  the 
defendant's  not  having  given  notice  that 
he  was  about  to  pull  down  his  house,  that 
not  being  alleged  as  a  cause  of  the  injury  ; 
secondly,  that  as  the  plaintiff  had  not 
alleged  any  right  to  have  his  house  sup- 
ported by  the  defendants,  he  was  bound  to 
protect  himself  by  shoring,  and  could  not 
complain  that  the  defendant  had  neglected 
to  do  it.  Peyton  ^-  others  v.  The  Mayor 
and  Conimondltji  of  London,  as  Governors 
of  St.  Thomas's  Hospital,  9  B.  &  C.  725. 
The  reversioner  is  entitled  to  sustain  a 
second  action  for  the  injury  to  his  rever- 
sion, by  continuing  an  obstruction,  &e. 
upon  an  issue  of  its  being  "  the  same  iden- 
tical  grievance"  the   continuance  of  the 


injury  for  a  subsequent  period  negatives 
that  issue.  Shadwell  v.  Hutchinson,  4 
C.  &  P.  333.  A  reversioner  may  main- 
tain an  action  for  a  nuisance,  though  it 
produces  no  present  injury  to  the  pre- 
mises, if  it  be  an  injury  to  the  right.  Shad- 
ioell  V.  Hutchinson,  1  M.  &  M.  350.  As 
where  the  defendant  obstructs  a  window 
by  raising  a  skylight.  lb.  Where  the 
lessee  opened  a  door  from  the  premises 
demised  into  the  street,  and  in  an  action 
by  the  landlord  for  injury  to  his  reversion- 
ary interest,  the  jury  found  that  no  injury 
was  thereby  occasioned  to  the  buildings, 
the  Court  held  that  it  ought  to  have  been 
also  left  to  the  jury  to  say  if  any  injury 
had  been  done  to  the  plaintiff's  reversion- 
ary rights,  as  destroying  the  evidence  of 
title,  as  in  that  case  the  action  was  main- 
tainable by  him,  and  granted  a  new  trial. 
Young  v.  Spencer,  10  B.  &  C.  145.  The 
removal  of  part  of  the  soil  by  a  highway 
surveyor  is  an  injury  to  the  reversioner, 
although  the  land  be  the  better  for  tlie 
removal.     Ashton  v.  Seal,  9  Bing.  1. 

(0)  Queeji's  College,  Oxford,  v.  Hallett, 
14  East,  489. 

{}))  Doddington  v.  Hudson,  1  Bing. 
257. 

{q)  Baxter  v.  Taylor,  4  B.  &  Ad.  72  ; 
1  N.  &  M.  11.  As  where  the  stranger 
claims  a  right  of  way,  but  the  act  is  not 
injurious  to  the  reversion.  lb.  Secus, 
where  the  injury  is  of  a  permanent  nature. 
Biddlesford  v.  Onslow,  3  Lev.  109.  As 
by  placing  a  spout  from  the  eaves  of  the 
defendant's  house  overhanging  the  pre- 
mises. Tucker  v.  Newman,  3  P.  &  D. 
14. 

(/•)  Young  v.  Spencer,  10  B.  &  C.  152. 
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for  such  an  alteration  by  the  lessee  is  not  necessarily  injurious  to  the  rever- 
sion (S).  •  N  . 

A  reversion  after  an  estate  for  years  is  assets  in  possession  (0-     A  reversion    whrn 
after  an  estate-tail  is  not  assets  {u).     But  a  reversion  after  an  estate  for  life    asset.. 
ought  to  be  pleaded  by  the  heir  {x).  •         .    ■, 

Where  a  plaintiff,  in  an  action  against  the  heir,  on  the  obligation  ot  the 
ancestor,  relies  on  the  descent  of  a  reversion,  it  should  be  shown,  either  that 
the  obligor  was  the  first  taker,  or  that  he  exercised  acts  of  ownership  over 
his  reversionary  interest  (7/).  n     <,    c -^ 

The  grantor  of  a  reversion,  Avho  seeks  to  recover  in  respect  of  a  forfeiture,    Forfeiture, 
must  prove  a  cause  of  forfeiture  subsequent  to  the  grant. 

It  is  a  general  rule,  that  the  grantee  of  a  reversion  cannot  take  advantage 
of  a  forfeiture  prior  to  the  grant;  for  neither  a  right  of  entry,  nor  a  right 
of  action,  can  ever  be  transferred  (z).  If  a  tenant,  whether  for  life  or  years, 
levy  a  fine,  and  the  reversioner  does  not  enter,  but  grants  his  reversion,  the 
grantee  cannot  enter,  or  maintain  ejectment  (a).  So  if  a  copyholder  make 
a  feofiment,  and  the  lord  alienes,  neither  the  grantor  nor  grantee  can  take 
advantage  of  the  forfeiture  {h). 

REWARD. 

In  an  action  for  a  reward  offered  to  any  one  who  should  give  information 
whereby  the  property  taken  on  a  robbery  might  be  traced  on  conviction  of 
the  parties,  he  who  first  gives  such  information,  although  it  be  not  commu- 
nicated immediately  to  the  party  robbed,  but  to  a  party  authorized  to  receive 
it  and  act  in  the  apprehension,  e.  g.  a  constable,  is  entitled  (<;). 

RULES  OF  COURT. 
By  an  Order  of  Hilary  Term,  4  W.  4,  after  reciting  the  stat.  3  &  4  W.  4,   R^l^e^of 
c  42,  s.  1,  which  enables  the  Judges  of  the  superior  Courts  of  Common  Law 
to  make  certain  regulations  as  to  proceedings  in  actions  at  law,  provided 

(s)  Youm  v    Spencer,  10  B.  &  C.  145.  cent,  such  grants  being  (before  the  statutes 

•  )  Sely\mgMingale,  1  Str.  665.  4  &  5  Ann,  c    16)  always  attended  with 

And  a  variance  as  to  the  county  where  the  attornment,  the  notoriety  of  them,  and  the 

lands  He  is  immaterial.     B.  N.  P.  178.     6  consequent  alteration  ot  the  tenant,  were 

Co    47    See  tit.  Heir.     See  also  2  Will.  deemed  equal  to  the  actual   entry  on  a 

Saund  ■?  note  4.     Co.  Lilt.  209,  a.    Com.  descent,  or  livery  ot  seism  on  a  gift  or  sale 

TX^pi'l^r  o  E  2  of  an  estate  in  possession;  such  attornment 

In)  MUdmay'scase,  6  Co.  a.  being   originally  ^'"•«'«  Z'";:^?"^'  ^"I  '» 

(x)  Dyer,  373,  b.  Carth,  129.     Mild-  later  days  sufficiently  attested      And  for 

'.^rZ  (\Cn  A=>  a  tWs   reason,    a  reversion    could    not    be 

"7y)  Foi  there  ca^  b;  no  mesne  seisin  of  granted  over  to  take  effect  infrduro,  any 

a  remainder  or  reversion  expectant  upon  more  than  an  estate  in  possession.     And 

an  estate  of  freehold,  so  as  to  make  a  this  principle  that  a  remainder  or  rever- 

possesdofratrls,  while  such  remainder  or  sion  on  a  freehold  will  admit  ot  no  mesne 

feTsion  continues  in  a  regular  course  of  seisin,  while  it  continues  ui  a  course  of 

Tscent.     But  as  such  remainder  or  rever-  descent,  and  such  acts  of  owners  up  have 

sion  may  be  sold,  devised,  or  charged,  by,  not  been  exerted    presents  a  solution  of 

the  person  entitled  to  it,  the  descent  of  it  the    ^^^^tion,    whether   a  reiuainder    oi 

mav  be  chano-ed  by  the  exertion  of  certain  reversion  on  a  freehold  shall  be  subject  to 

Sof  ownership.'as  by  granting  it  over  the   debts  of  the    -'^--^^-'^J-^-- 

for  term  of  life,  or  in  tail ;  for  the  exertion  or   reversioner. Watkins    on    Descents. 

of  such  acts  of  ownership  is  equivalent  to  S«iJ/-«,  tit.  Heir. 

the  actual  seisin  of  an  estate  which   is  ^)  <l°- ^T  ^  /A'    ;  v "  '^,„nrt    !•-> 

capable  of  being  reduced  into  possession  by  {a)  Fenn  d.  Mattheios  v.  Sniait,  U 

entry.      For  as   an   actual   entry   is   not  East,  444. 

practicable  in  the  case  of  such  reversion  or  (6)  Co.  Copyholder  s.  60. 

remainder,  the  alienation  of  them  for  a  (c)  Lancaster  v.    Walsh,  4  M.  &,  W. 

certain  estate  is  sufficient  to  turn  the  des-  16. 
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Rules  of        that  no  such  rule  or  order  should  have  the  effect  of  depriving  any  person  of 
Court.  tlie  power  of  pleading  the  general  issue,  and  of  giving  the  special  matter  m 

evidence,  in  any  case  wherein  he  then  was  or  thereafter  should  be  entitled 
to  do  so,  by  virtue  of  any  Act  of  Parliament  then  or  thereafter  to  be  in 
force,  the  following  Rules  and  Regulations  were  made  : 

First,  General  Rules  and  Regulations. 

I  Every  pleading,  as  well  as  the  declaration,  shall  be  entitled  of  the  day 
of  the  month  and  year  when  the  same  was  pleaded,  and  shall  bear  no  other 
time  or  date,  and  ever>'  declaration  and  other  pleading  shall  also  be  entered 
on  the  record  made  up  for  trial,  and  on  the  judgment  roll,  under  the  date 
of  the  day  of  the  month  and  year  when  the  same  respectively  took  place, 
and  without  reference  to  any  other  time  or  date,  unless  otherwise  specially 
ordered  by  the  Court  or  a  Judge. 

2.  No  entry  of  continuances  by  way  of  imparlance,  curia  advisare  vult, 
viceeomes  non  misit  breve,  or  otherwise,  shall  be  made  upon  any  record  or 
roll  whatever,  or  in  the  pleadings,  except  the  jurata  ponitur  in  rcspectu, 
which  is  to  be  retained. 

Provided  that  such  regulation  shall  not  alter  or  affect  any  existing  rules 
of  practice  as  to  the  times  of  proceeding  in  the  cause. 

Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrein  continuance, 
is  now  by  law  pleadable  in  Banc  or  at  Nisi  Prius,  the  same  defence  may 
be  pleaded,  with  an  allegation  that  the  matter  arose  after  the  last  pleading, 
or  the  issuing  of  the  jury  process,  as  the  case  may  be. 

Provided  also,  that  no  such  plea  shall  be  allowed,  unless  accompanied  by 
an  affidavit  that  the  matter  thereof  arose  within  eight  days  next  before  the 
pleading  of  such  plea,  or  unless  the  Court  or  a  Judge  shall  otherwise  order. 

3.  Alljudgments,  whether  interlocutory  or  final,  shall  be  entered  of  record 
of  the  day  of  the  month  and  year,  whether  in  term  or  vacation,  when  signed, 
and  shall  not  have  relation  to  any  other  daj^. 

Provided  that  it  shall  be  competent  for  the  Court  or  a  Judge  to  order  a 
judgment  to  be  enterel  mmc  pro  tunc. 

4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attorney  to  sue 
or  defend. 

5.  And  whereas  by  the  mode  of  pleading  hereinafter  prescribed,  the 
several  disputed  facts  material  to  the  merits  of  the  case  will,  before  the 
trial,  be  brought  to  the  notice  of  the  respective  parties  more  distinctly  than 
heretofore,  and  by  the  said  Act  of  the  3  &  4  W.  4,  c.  42,  s.  23,  the  powers  of 
amendment  at  the  trial,  in  cases  of  variance,  in  particulars  not  material  to 
the  merits  of  the  case,  are  greatly  enlarged. 

Several  counts  shall  not  be  allowed,  unless  a  distinct  subject-matter  of 
complaint  is  intended  to  be  established  in  respect  of  each;  nor  shall  several 
pleas,  or  avowries,  or  cognizances,  be  allowed,  unless  a  distinct  ground  of 
answer  or  defence  is  intended  to  be  established  in  resjiect  of  each. 

Therefore,  counts  founded  on  one  and  the  same  principal  matter  of  com- 
plaint, but  varied  in  statement,  description  or  circumstances  only,  are  not 
to  be  allowed. 

Ex.  gr. — Counts  founded  upon  the  same  contract,  described  in  one  as  a 
contract  without  a  condition,  and  in  another  as  a  contract  with  a  condition, 
are  not  to  be  allowed,  for  they  are  founded  on  the  same  subject-matter  of 
complaint,  and  are  only  variations  in  the  statement  of  one  and  the  same 
contract. 
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So  counts  for  not  giving,  or  delivering,  or  accepting  a  I)ill  of  exchange,    Wulesof 
in  payment,  according  to  the  contract  of  sale,  for  goods  sold  and  delivered, 
and  for  the  price  of  the  same  goods  to  be  paid  in  money,  are  not  to  be 
allowed. 

So  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  the  price 
of  the  saiiie  goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed. 

But  counts  upon  a  bill  of  exchange,  or  promissory  note,  and  for  the  con- 
sideration of  the  bill  or  note  in  goods,  money,  or  otherwise,  are  to  be  con- 
sidered as  founded  on  distinct  subject-matters  of  complaint,  for  the  debt  and 
the  security  are  different  contracts ;  and  such  counts  are  to  be  allowed. 
Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  allowed. 
But  a  count  upon  a  policy  of  insurance  and  a  count  for  money  hud  and 
received,  to  recover  back  the  premium,  upon  a  contract  imi)lied  by  law,  are 
to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed. 
But  a  count  for  freight  upon  a  charter-party,  and  for  freight  jvo  rata 
itineris,  upon  a  contract  implied  by  law  are  to  be  allowed. 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  land,  for 
the  same  time,  are  not  to  be  allowed. 

In  actions  of  tort  for  misfeasance  several  counts  for  the  same  injury, 
varying  the  description  of  it,  are  not  to  be  allowed. 

In  the  like  actions  for  nonfeasance,  several  counts  founded  on  varied 
statements  of  the  same  duty  are  not  to  be  allowed. 

Several  counts  in  trespass,  for  acts  committed  at  the  same  time  and  place, 
are  not  to  be  allowed. 

Where  several  debts  are  alleged,  in  indebitatus  assumpsit,  to  be  due  in 
respect  of  several  matters ;  ex.  gr.  for  wages,  work  and  labour,  as  a  hired 
servant,  work  and  labour  generally,  goods  sold  and  delivered,  goods  bar- 
gained and  sold,  money  lent,  money  ptiid,  money  had  and  received,  and  the 
like,  the  statement  of  each  debt  is  to  be  considered  as  amounting  to  a 
several  count,  within  the  meaning  of  the  rule  which  forbids  the  use  of 
several  counts,  though  one  promise  to  pay  only  is  alleged  in  consideration 
of  all  the  debts. 

Provided  that  a  count  for  money  due  on  an  account  stated  may  be  joined 
with  any  other  count  for  a  money  demand,  though  it  may  not  be  intended 
to  establish  a  distinct  subject-matter  of  complaint  in  respect  of  each  of 
such  counts. 

The  rule  which  forbids  the  use  of  several  counts,  is  not  to  be  considered 
as  precluding  the  plaintiff  from  alleging  more  breaches  than  one  ot  the 
same  contract,  in  the  same  count. 

Pleas,  avowries,  and  cognizances,  founded  on  one  and  the  same  principal 
matter,  but  varied  in  statement,  description,  or  circumstances  only  (and 
pleas  in  bar,  in  replevin,  are  within  the  rule),  are  not  to  be  allowed. 

Pleas  of  solvit  ad  diem,  and  of  solvit  post  diem,  are  both  pleas  of 
payment,  varied  in  the  circumstance  of  time  only,  and  are  not  to  be 
allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of  release,  are 
distinct,  and  are  to  be  allowed. 

Pleas  of  an  agreement  to  accept  the  security  of  A.  B.  in  discharge  of  tJie 
plaintiff's  demand,  and  of  an  agreement  to  accept  the  security  of  C.  D.  for 
the  like  purpose,  are  also  distinct  and  to  be  allowed. 

But  pleas  of  an  agreement  to  accept  the  security  of  a  tliird  i)ers()n  in 
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allies  of  discharge  of  tlie  plaintifF's  demand,  and  of  the  same  agreement,  describing  it 
<;ouit.  ^Q  |jg  j^„  agreement  to  forbear  for  a  time,  in  consideration  of  the  same  secu- 

rity, are  not  distinct ;  for  they  are  only  variations  in  the  statement  of  one 
and  the  same  agreement,  whether  more  or  less  extensive,  in  consideration 
of  the  same  security,  and  not  to  be  allowed. 

In  trespass  quare  ckiusum /regit,  pleas  of  soil  and  freehold  of  the  defendant 
in  the  locus  in  quo,  and  of  the  defendant's  right  to  an  easement  there;  pleas 
of  right  of  way,  of  common  of  pasture,  of  common  of  turbary,  and  of  common 
of  estovers,  are  distinct  and  are  to  be  allowed. 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right 
at  particular  times,  or  in  a  qualified  manner,  are  not  to  be  allowed. 

So  pleas  of  a  right  of  way  over  the  locus  in  quo,  varying  the  termini  or  the 
purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  damage  feasant,  are  to 
be  allowed. 

But  avowries  for  distress  for  rent,  varying  the  amount  of  rent  reserved, 
or  the  times  at  which  the  rent  is  payable,  are  not  to  be  allowed. 

The  examples,  in  this  and  other  places  specified,  are  given  as  some  in- 
stances only  of  the  application  of  the  rules  to  which  they  relate ;  but  the 
principles  contained  in  the  rules  are  not  to  be  considered  as  restricted  by 
the  examples  specified. 

6.  Where  more  than  one  count,  plea,  avowry,  or  cognizance  shall  have  been 
used,  in  aj^parent  violation  of  the  preceding  rule,  the  opposite  party  shall 
be  at  liberty  to  apply  to  a  Judge,  suggesting  that  two  or  more  of  the  counts, 
pleas,  avowries,  or  cognizances  are  founded  on  the  same  subject-matter  of 
complaint,  or  ground  of  answer  or  defence,  for  an  order  that  all  the 
counts,  pleas,  avowries,  or  cognizances  introduced  in  violation  of  the  rule  be 
struck  out  at  the  cost  of  the  party  pleading:  whereupon  the  Judge  shall 
order  accordingly,  imless  he  shall  be  satisfied,  upon  cause  shown,  that  some 
distinct  subject-matter  of  complaint  is  bond  fide  intended  to  be  established 
in  respect  of  each  of  such  counts,  or  some  distinct  ground  of  answer  or 
defence  in  respect  of  each  of  such  pleas,  avowries,  or  cognizances,  in  which 
case  he  shall  indorse  upon  the  summons,  or  state  in  his  order,  as  the  case 
may  be,  that  he  is  so  satisfied  ;  and  shall  also  specify  the  counts,  pleas, 
avowries,  or  cognizances  mentioned  in  such  application  which  shall  be 
allowed. 

7.  Upon  the  trial,  where  there  is  more  than  one  count,  plea,  avowry,  or 
cognizance  upon  the  record,  and  the  party  pleading  fails  to  establish  a  dis- 
tinct subject-matter  of  complaint  in  respect  of  each  count,  or  some  distinct 
ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cogni- 
zance, a  verdict  and  judgment  shall  pass  against  him  upon  each  count, 
plea,  avowry,  or  cognizance,  which  he  shall  have  so  failed  to  establish,  and 
he  shall  be  liable  to  the  other  party  for  all  the  costs  occasioned  by  such 
count,  plea,  avowry,  or  cognizance,  including  those  of  the  evidence,  as  well 
as  those  of  the  pleadings  ;  and,  further,  in  all  cases  in  whicli  an  application 
to  a  Judge  has  been  made  under  the  preceding  rule,  and  any  count,  plea, 
avowry,  or  cognizance  allowed  as  aforesaid,  upon  the  ground  that  some 
distinct  subject-matter  of  complaint  was  bona  fide  intended  to  be  estab- 
lished at  the  trial  in  respect  of  each  count  so  allowed,  or  some  distinct 
ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or  cognizance 
so  allowed,  if  the  Court  or  Judge,  before  whom  the  trial  is  had,  shall  be  of 
opinion  that  no  such  distinct  subject-matter  of   complaint  was  bond  fide 
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intended  to  be  established  in  respect  of  each  count  so  allowed,  or  no  such  Rules  of 
distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry,  or 
cot^nizance  so  allowed,  and  shall  so  certify  before  final  judgment,  such 
party  so  pleading  shall  not  recover  any  costs  upon  the  issue  or  issues  upon 
which  he  succeeds,  arising  out  of  any  count,  plea,  avowry,  or  cognizance 
with  respect  to  which  the  Judge  shall  so  certify. 

8.  The  name  of  a  county  shall,  in  all  cases,  be  stated  in  the  margin  of  a 
declaration,  and  shall  be  taken  to  be  the  venue  intended  by  the  plaintiff; 
and  no  venue  shall  be  stated  in  the  body  of  the  declaration,  or  in  any  sub- 
sequent pleading. 

Provided  that,  in  cases  where  local  description  is  now  required,  such 
local  description  shall  be  given. 

9.  In  a  plea,  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  of 
the  whole  action  generally,  it  shall  not  be  necessary  to  use  any  allegation 
of  actionem  non,  or  to  the  like  effect,  or  any  prayer  of  judgment ;  nor  shall 
it  be  necessary,  in  any  replication  or  subsequent  pleading,  intended  to  be 
pleaded  in  maintenance  of  the  whole  action,  to  use  any  allegation  of  "j)re- 
cliidi  non,"  or  to  the  like  effect,  or  any  prayer  of  judgment ;  and  all  pleas, 
replications,  and  subsequent  pleadings,  pleaded  without  such  formal  parts 
as  aforesaid,  shall  be  taken,  unless  otherwise  expressed,  as  pleaded  respec- 
tively in  bar  of  the  whole  action,  or  in  maintenance  of  the  whole  action. 
Provided  that  nothing  herein  contained  shall  extend  to  cases  where  an 
estoppel  is  pleaded. 

10.  No  formal  defence  shall  be  required  in  a  plea,  and  it  shall  commence 
as  follows  :— "  The  said  defendant,  by  ,  his  attorney, 
*  or  in  person,'  &c.]  says  that." 

11.  It  shall  not  be  necessary  to  state,  in  a  second  or  other  plea  or  avowry, 
that  it  is  pleaded  by  leave  of  the  Court,  or  according  to  the  form  of  the 
statute,  or  to  that  effect. 

12.  No  protestation  shall  hereafter  be  made  in  any  pleading ;  but  either 
party  shall  be  entitled  to  the  same  advantage  in  that  or  other  actions,  as  if 
a  protestation  had  been  made. 

13.  All  special  traverses,  or  traverses  with  an  inducement  of  affirmative 
matter,  shall  conclude  to  the  country. 

Provided  that  this  regulation  shall  not  preclude  the  opposite  party  from 
pleading  over  to  the  inducement,  when  the  traverse  is  immaterial. 

14.  The  form  of  a  demurrer  shall  be  as  follows  :— "  The  said  defendant, 
by  ,  his  attorney  [or,  *  in  person,'  &;c.,  or  '  plaintiff,']  says, 
that  the  declaration  [or,  <  plea,'  &c.]  is  not  sufficient  in  law,"  shewing  the 
special  cause  of  demurrer,  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows  :— "  Tlie  said  plain- 
tiff [or,  'defendant,']  says,  that  the  declaration  [or,  '  plea,'  &c.]  is  sufficient 

in  law." 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or  on  the  judgment 
roll  (according  to  the  nature  of  the  case),  shall  be  taken  to  be,  and  shall  be 
in  fact,  the  first  entry  of  the  proceedings  in  the  cause,  or  of  any  part  tiiereof, 
upon  record,  and  no  fees  shall  be  payable  in  respect  of  any  prior  entry 
made,  or  supposed  to  be  made,  on  any  roll  or  record  whatever. 

16.  No  fees  shall  be  charged  in  respect  of  more  than  one  issue  by  any  of 
the  officers  of  the  Court,  or  of  any  Judge  at  the  assizes  or  any  other  officer, 
in  any  action  of  assumpsit,  or  in  any  action  of  debt  on  simple  contract,  or 
in  any  action  on  the  case. 
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RiJes  of  17.  This  rule  is  repealed  ;  see  R.  G.  T.  T.  1  Vict.  post.9S7. 

Court.  18,  No  rule  or  Judge's  order  to  pay  money  into  Court  shall  be  necessary, 

except  under  the  3  &  4  W.  4,  c.  42,  s.21,  but  the  money  shall  be  j)aid  to  the 
proper  officer  of  each  Court,  who  shall  give  a  receipt  for  the  amount  in  the 
margin  of  the  plea,  and  the  said  sum  shall  be  paid  out  to  the  i)laintift"  on 
demand. 

19.  This  rule  is  repealed  ;  see  R.  G.  T.  T.  1  Yict.  post.  087. 

20.  In  all  cases  under  the  3  &  4  W.  4,  c.  42,  s.  10,  in  which,  after  a  plea 
in  abatement  of  the  non-joinder  of  another  person,  the  jjlaiutiffsiiall,  with- 
out having  proceeded  to  trial  on  an  issue  thereon,  commence  another  action 
against  the  defendant  or  defendants  in  the  action  in  which  such  jdea  in 
abatement  shall  have  been  pleaded,  and  the  person  or  ])ersons  named  in 
such  plea  in  abatement  as  joint  contractors,  the  commencement  of  the 
declaration  shall  be  in  the  following  form  : — 

^^ (Venue)  A.  B.,  by  E.  F.,  his  attorney  [or,  'in  his  own  proper  person,' 
&c.],  complains  of  C.  JD.  and  G.  H.,  who  have  been  summoned  to  answer 
the  said  A.  B.,  and  which  the  said  C.  D.  has  heretofore  pleaded  in  abate- 
ment the  non-joinder  of  the  said  G.  H."  &c.  [the  same  form  to  be  used, 
mutatis  mutandis,  in  cases  of  arrest  or  detainer.] 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent  or 
executors  or  administrators,  or  persons  authorized  by  Act  of  Parliament  to 
sue  or  be  sued  as  nominal  parties,  the  character  in  which  the  plaintiff  or 
defendant  is  stated  on  the  record  to  sue  or  be  sued  shall  not  in  any  case  be 
considered  as  in  issue,  unless  sjiecially  denied. 

PLEADINGS   IN   PARTICULAR   ACTIONS, 

I.     Assumpsit, 

I.  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  promissory 
notes,  the  plea  of  non  assumpsit  shall  operate  only  as  a  denial  in  fact  of  the 
express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from  which 
the  contract  or  promise  alleged  may  be  implied  by  law. 

^9-  ffr.~ln  an  action  on  a  warranty,  the  plea  will  operate  as  a  denial  of 
the  fact  of  the  warranty  having  been  given  upon  the  alleged  consideration, 
but  not  of  the  breach ;  and  in  an  action  on  a  policy  of  insurance,  of  the 
subscription  to  the  alleged  policy  by  the  defendant,  but  not  of  the  interest, 
of  the  commencement  of  the  risk  of  the  loss,  or  of  the  alleged  compliance 
with  warranties. 

In  actions  against  carriers  and  other  bailees,  for  not  delivering  or  not 
keeping  goods  safe,  or  not  returning  them  on  request,  and  in  actions  against 
agents  for  not  accounting,  the  plea  will  operate  as  a  denial  of  any  express 
contract  to  the  effect  alleged  in  the  declaration,  and  of  such  bailment  or 
employment  as  would  raise  a  promise  in  law  to  the  effect  alleged,  but  not 
of  the  breach. 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered,  the  plea 
of  non  assumpsit  will  operate  as  a  denial  of  the  sale  and  delivery  in  point 
of  fact;  in  the  like  action  for  money  had  and  received,  it  will  operate  as  a 
denial  both  of  the  receipt  of  the  money  and  the  existence  of  those  facts  which 
make  such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  notes,  the  plea  of 
non  assumpsit  sliall  be  inadmissible.  In  such  actions,  therefore  a  plea  in 
denial  must  traverse  some  matter  of  fact ;  ex.  gr.  the  drawing  or  making, 
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or  indorsing,  or  accepting  or  presenting,  or  notice  of  dishonour  of  the  hill   Rules  ot 
or  note  (d).  Court. 

3.  In  every  species  of  assumpsit,  all  matters  in  confession  and  avoidance, 
including  not  only  those  by  way  of  discharge,  but  those  which  show  the 
transaction  to  be  either  void,  or  voidable  in  point  of  law,  on  the  ground  of 
fraud  (e)  or  otherwise,  shall  be  specially  pleaded.  Ex.  gr.  Infancy — cover- 
ture— release — payment — i)erforniance — illegality  of  consideration  (y),  either 
by  statute  or  common  law — drawing,  indorsing,  accepting,  &c.  bills  or 
notes  by  way  of  accommodation — set-off — mutual  credit — unseaworthiness 
— misrepresentation — concealment — deviation — and  various  other  defences, 
must  be  pleaded. 

4.  In  actions  on  policies  of  assurance  the  interest  of  the  assured  may  be 
averred  thus  : — "That  A.,  B.,  C,  and  J).,  or  some  or  one  of  them,  were  or 
was  interested,"  &c. ;  and  it  may  also  be  averred,  that  the  insurance  was 
made  for  the  use  and  benefit,  and  on  the  account  of  the  person  or  persons 
so  interested. 

II.     In  Covenant  and  Debt. 

1.  In  debt  on  s])ecialty  or  covenant,  the  plea  of  iion  est /actum  shall 
operate  as  a  denial  of  tlie  execution  of  the  deed  in  ])oint  of  fact  only;  and 
all  otlier  defences  shall  be  specially  pleaded,  including  matters  which  make 
the  deed  absolutely  void,  as  well  as  those  which  make  it  voidable. 

2.  The  plea  of  nil  debet  shall  not  be  allowed  in  any  action. 

3.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of  exchange 
and  j)romissory  notes,  the  defendant  may  plead  that  "he  never  was  in- 
debted in  manner  and  form  as  in  tlie  declaration  alleged  ;"  and  such  i)lea 
sliall  have  the  same  operation  as  the  plea  of  7ion  assumjjsit  in  indebitatus 
assumpsit:  and  all  matters  in  confession  and  avoidance  shall  be  pleaded 
specially,  as  above  directed  in  actions  of  assumpsit. 

4.  In  other  actions  of  debt  in  which  the  ]Aiia.  o{  nil  debet  has  been  hitherto 
allowed,  including  those  on  bills  of  exchange  and  promissory  notes,  the 
defendant  sliall  deny  specially  some  particular  matter  of  fact  alleged  in  the 
declaration,  or  j^lead  specially  in  confession  and  avoidance. 

III.  Detinue. 

The  plea  of  non  dctinct  shall  operate  as  a  denial  of  the  detention  of 
the  goods  by  the  d<3fendant,  but  not  of  the  plaintiffs  property  therein  ; 
and  no  otlier  defence  than  such  denial  shall  be  admissible  under  that 
plea. 

IV.  In  Case. 

1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial 
only  of  the  breach  of  duty,  or  wrongful  act  alleged  to  have  been  committed 
by  the  defendant,  and  not  of  the  facts  stated  in  the  inducement  ,•  and  no 

(d)  In  an  action  on  a  bill,  held  that  ad-  (/)  In  assumpsit  on  a  cheque  by  the 
mitting  tJie  acceptance  and  indorsement  holder  against  the  drawer,  pleas,  1st,  that 
did  not  entitle  the  defendant  to  begin.  it  was  given  to  a  third  party  for  losses  a 
Pont'ifex  \.  JoUy,\)  C.  &  P.  30-2.  gaming  and  notice  to  tlie  plaintiff  before 

(e)  In  an  action  for  breach  of  contract,  he  received  the  cheque,  and  2dly,  that 
plea  that  it  was  obtained  by  fraud  and  the  plaintiff  gave  no  value  for  it,  and  issues 
covin,  the  defendant  was  held  to  be  entitled  on  the  notice  and  value  given,  held  that 
to  begin.  Steinkellerv.Ncrcton,^dC.k,'P.  the  plaintiff  was  entitled  to  begin.  Bimj- 
313.  luuii  V.  Staidey,  9  C  6c  P.  374. 
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Rules  of       other  defence  than  such  denial  shall  be  admissible  under  that  plea ;  all 
Court.  other  pleas  in  denial  shall  take  issue  on  some  particular  matter  of  fact 

alleged  in  the  declaration.  Ex.gr. — In  an  action  on  the  case  for  a  nuisance 
to  the  occupation  of  a  house,  by  carrying  on  an  offensive  trade,  the  plea  of 
not  guilty  will  operate  as  a  denial  only  that  the  defendant  carried  on  the 
alleged  trade  in  such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the 
house,  and  will  not  operate  as  a  denial  of  the  plaintiffs  occupation  of  the 
house.  In  an  action  on  the  case  for  obstructing  a  right  of  way,  such  plea 
will  operate  as  a  denial  of  the  obstruction  only,  and  not  of  the  plaintiflTs 
right  of  way  ;  and,  in  an  action  for  converting  the  plaintiff's  goods,  the  con- 
version only,  and  not  the  plaintifi"s  title  to  the  goods.  In  an  action  of  slander 
of  the  plaintiff,  in  his  office,  profession,  or  trade,  the  j^lea  of  not  guilty  will 
operate  to  the  same  extent  precisely  as  at  present,  in  denial  of  speaking  the 
words,  of  speaking  them  maliciously,  and  in  the  sense  imputed,  and  with  refer- 
ence to  the  plaintiff's  office,  profession  or  trade ;  but  it  will  not  operate  as  a 
denial  of  the  fact  of  the  plaintiff's  holding  the  office,  or  being  of  the  profession 
or  trade  alleged.  In  actions  for  an  escape,  it  will  operate  as  a  denial  of  the 
neglect  or  default  of  the  sheriff  or  his  officers,  but  not  of  the  debt,  judgment 
or  preliminary  proceedings.  In  this  form  of  action  against  a  carrier,  the  plea 
of  not  guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the 
receipt  of  the  goods  by  the  defendant  as  a  carrier  for  hire,  or  of  the  purpose 
for  which  they  were  received. 

2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  specially,  as 
in  actions  of  assumpsit. 

V.    In  Trespass. 

1.  In  actions  of  trespass  quare  clausum  fregit,  the  close  or  place  in  which, 
&c.  must  be  designated  in  the  declaration  by  name  or  abuttals,  or  other 
description  ;  in  failure  whereof  the  defendant  may  demur. 

2.  In  actions  of  trespass  quare  clausum  fregit,  the  plea  of  not  guilty  shall 
operate  as  a  denial  that  the  defendant  committed  the  trespass  alleged  in 
the  place  mentioned,  but  not  as  a  denial  of  the  plaintiff's  possession  or  right 
of  possession  of  that  place,  which  if  intended  to  be  denied,  must  be  traversed 
speciallj'. 

3.  In  actions  of  trespass  de  bonis  asportatis,  the  plea  of  not  guilty  shall 
operate  as  a  denial  of  the  defendant  having  committed  the  trespass  alleged, 
by  taking  or  damaging  the  goods  mentioned,  but  not  of  the  plaintiff's  pro- 
perty therein. 

4.  Where  in  an  action  of  trespass  quare  clausum  fregit,  the  defendant 
pleads  a  right  of  .way  with  carriages  and  cattle,  and  on  foot,  in  the  same 
plea,  and  issue  is  taken  thereon,  the  plea  shall  be  taken  distributively ;  and 
if  a  right  of  way  with  cattle  or  on  foot  only  shall  be  found  by  the  jury,  a 
verdict  shall  pass  for  the  defendant  in  respect  of  such  of  the  trespasses 
proved  as  shall  be  justified  by  the  right  of  way  so  found,  and  for  the  plain- 
tiffin  respect  of  such  of  the  trespasses  as  shall  not  be  so  justified. 

5.  And  where,  in  an  action  of  trespass  quare  clausum  fregit,  the  defendant 
pleads  a  right  of  common  of  pasture  for  divers  kinds  of  cattle— e.r.  gr. 
horses,  sheep,  oxen,  and  cows,— and  issue  is  taken  thereon,  if  a  right  of 
common  for  some  particular  kind  of  commonable  cattle  only  be  found  by 
the  jury,  a  verdict  shall  pass  for  the  defendant  in  respect  of  such  of  the 
trespasses  proved  as  shall  be  justified  by  the  right  of  common  so  found,  and 
for  the  plaintiff  in  respect  of  the  trespasses  which  shall  not  be  so  justified. 
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6    And  in  all  actions  in  which  such  right  of  way  or  common  as  aforesaid    il-^^;>f 
or  other  similar  right  is  so  pleaded,  that  the  allegations  as  to  the  extent  o 
tlie  right  are  capable  of  being  construed  distributively,  they  shall  be  taken 

''yro?idIdJnevertheless,  that  nothing  contained  in  the  fifth,  sixth,  or 
seventh  of  the  above-mentioned  general  rules  and  regulations,  or  in  any  of 
the  above-mentioned  rules  or  regulations  relating  to  pleading  in  particu  ar 
actions,  shall  apply  to  any  case  in  which  the  declaration  shall  bear  date 
before  the  first  day  oi  Easter  term  next. 

The  further  recital  order  and  general  rules  were  made  in  inn.  Itrm, 

^  w'hereas  it  is  expedient  that  certain  rules  and  regulations  made  in 
Hilary  Term,  in  the  fourth  year  of  his  late  Majesty  King  ^)  ^i^^'""  *  »^ 
Fourth,  pursuant  to  the  statute  of  the  3  and  4  W.  4,  c.  4-2,  s.  1,  should  be 
amended  and  some  further  regulations  made  pursuant  to  the  same  statute  ; 
It  is  further  ordered,  that  from  and  after  the  first  day  of  Michaelmas  term 
next  inclusive,  unless  parliament  shall  in  the  mean  time  otherwise  enac 
the  following  rules  and  regulations,  made  pursuant  to  the  said  statute  shall 

be  in  force: —  , 

1st  It  is  ordered  that  the  17th  and  l9th  of  the  General  Rules  and  Regula- 
tions made  pursuant  to  the  statute  3  and  4  W.  4,  c.  42,  s.  1,  be  repealed, 
and  that  in  the  place  thereof  the  two  following  amended  rules  be  sub- 
stituted ;  viz.— 

FOR   THE   SEVEKTEENTH    RULE. 

Payment  of  Money  Into  Court.-]  When  money  is  paid  into  Court  such 
payment  shall  be  pleaded  in  all  cases,  and  as  near  as  may  be  m  the  tol- 
iQw'ms^ovm,  mutatis  mutandis: — 

Form  of  Plea.-]     The  day  of  The  defendant 

(J   J)     \  |jy  his  attorney  (or  in  person,  &c.),  says  {or,  in 

af^  *     lease  it  be  pleaded  as  to  part  only,  add,  "  as  to  £  ,  being  part 

^    i     )  of  the  sum  in  the  declaration,"  or  "  count  mentioned,"  or 

-  a's  to  the  residue  of  the  sum  of  £  "),  that  the  plaintiff"  ought 

not  further  to  maintain  his  action,  because  the  defendant  now  brings  into 
Court  the  sum  of  £  ready  to  be  paid  to  the  plaintiff:  And  the 

defendant  further  says,  that  the  plaintiff"  has  not  sustained  damages  (or,  m 
actions  of  debt,  "  that  he  never  was  indebted  to  the  plaintiff"")  to  a  greater 
amount  than  the  said  sura  of,  &c.,  in  respect  of  the  cause  of  action  in  the 
declaration  mentioned,  (or,  -in  the  introductory  part  of  this  plea  men- 
tioned,") and  this  he  is  ready  to  verify  :  wherefore  he  prays  judgment  if  the 
plaintiff  ought  further  to  maintain  his  action  thereof. 

FOR   THE   NINETEENTH    RULE. 

As  to  proceedings  by  the  plaintiff  after  payment  of  money  into  Court.]  The 
plaintiff-,  after  delivery  of  a  plea  of  payment  of  money  into  Court,  shall  be  at 
liberty  to  reply  to  the  same  by  accepting  the  sum  so  paid  into  Court  m  full 
satisfaction  and  discharge  of  the  cause  of  action  in  respect  of  which  it  has 
been  paid  in  ;  and  he  shall  be  at  liberty  in  that  case  to  tax  his  costs  of  suit, 
and  in  case  of  nonpayment  thereof  within  forty  eight ^hours  to  sign  judg- 
raent  for  his  costs  of  suit  so  taxed  ;  or  the  plaintiff"  may  reply,  "  that  he  has 
sustained  damages  (or  that  the  defendant  was  and  is  indebted  to  him,  as 
the  case  may  be)  to  a  greater  amount  than  the  said  sum  ;"  and,  in  the  event 


988 


SEDUCTION. 


Rules  of 
Court. 


Proof  of 
a  rule  of 
Court. 


of  an  issue  tliereou  being  found  for  the  defendant,  tiie  defendant  shall  be 
entitled  to  judgment  and  his  costs  of  suit. 

General  Issue  by  statute.']  It  is  further  ordered,  that  in  every  case  in 
which  a  defendant  shall  plead  the  general  issue,  intending  to  give  the  sjjecial 
matter  in  evidence  by  virtue  of  any  act  of  parliament,  he  shall  insert  in  the 
margin  of  the  plea  the  words  "  by  statute,"  otherwise  such  plea  shall  be 
taken  not  to  have  been  pleaded  by  virtue  of  any  Act  of  Parliament ;  and 
such  memorandum  shall  be  inserted  in  the  margin  of  the  issue,  and  of  the 
Nisi  Prius  record. 

Payments  credited  in  particulars  of  demand  need  not  he  pleaded.]  In  any 
case  in  which  the  plaintiff  (in  order  to  avoid  the  expense  of  a  plea  of  pay- 
ment) shall  have  given  credit  in  the  particulars  of  his  demand  for  any  sum 
or  sums  of  money  therein  admitted  to  have  been  paid  to  the  plaintiff,  it  shall 
not  be  necessary  for  the  defendant  to  plead  the  payment  of  such  sum  or 
sums  of  money. 

Rule  not  to  apply  to  a  claim  of  a  balance.]  But  tins  rule  is  not  to  apply  to 
cases  where  the  plaintiflF,  after  stating  the  amount  of  his  demand,  states 
that  he  seeks  to  recover  a  certain  balance,  without  giving  credit  for  any 
jiarticular  sum  or  sums. 

Payment  in  reduction  of  damages  or  debt  not  to  be  allowed.]  Payment 
shall  not,  in  any  case,  be  allowed  to  be  given  in  evidence  in  reduction  of 
damages  or  debt,  but  shall  be  pleaded  in  bar. 

The  production  of  a  rule  of  court  made  in  a  particular  cause  is  usually 
sufficient,  without  further  authentication  ;  for  it  is  an  original,  whether  it  be 
a  rule  of  the  same  or  of  a  different  court  {g). 

It  has  been  seen,  that  the  production  by  the  defendant  of  a  rule  to  pay 
money  into  court,  did  not,  according  to  the  practice  of  the  Court  of  Com- 
mon Pleas,  at  least,  give  the  plaintiff's  counsel  a  right  to  reply  (/().  The 
production  of  a  rule  of  court  for  committing  a  defendant  convicted  of  a  mis- 
demeanor to  a  gaol,  to  be  imprisoned  for  a  term,  according  to  his  sentence, 
is  evidence  to  prove  an  allegation  that  he  has  received  judgment  of  imprison- 
ment for  that  term  {i).  Where  the  Court  for  relief  of  Insolvent  Debtors  had 
issued  amongst  their  officers  printed  rules  and  orders  of  the  Court,  for  their 
guidance,  held  that  one  of  the  printed  copies  was  admissible  to  show  the 
duties  of  those  officers,  although  the  original  rule  was  kept  under  the  seal  of 
the  Court,  and  there  was  no  proof  of  the  copy  having  been  examined  with 
the  original  {j).  What  took  place  in  court  i>revious  to  a  rule  being  made 
is  inadmissible  ;  the  Court  can  only  look  to  the  rule  itself  (/i). 
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In  an  action  (Z)  for  debauching  the  plaintiff's  daughter  and  servant  (?«), 


{g)  Selhy  v.  Harris,  Ld.  Raym.  745, 
per  Treby,  J.  If  at  a  trial  at  Nisi  Prius  a 
rule  of  the  Court  of  K.  B.  or  C.  P.  be  pro- 
duced, under  the  hand  of  the  proper  officer, 
tliere  is  no  need  to  prove  it  to  be  a  true 
copy,  for  it  is  an  original. 

(h)  2  Taunt.  2G7,  supra,  603. 

(i)  Carlile v.  Parkins,  cor. Abbott, C.J. 
"Westminster  Sitt.  after  Mich.  T.  1822. 

(j)  Dance  v.  Bobson,  1  M.  &  M.  294. 

{k)  Edwards  v.  Coojier,  3  C.  &  P.  277. 

(0  The  action  ia  usually  laid  in  case ; 


but  where  the  offence  has  been  accompa- 
nied with  an  iUcyal  entrj-  into  the  father's 
or  master's  house,  it  may  be  laid  by  way 
of  aggravation  in  trespass  quare  daimnn 
f regit.  Bennett  v.  Alcott,  2  T.  R.  107. 
Woodicard  v.  Walton,  2  N.  R.  476. 
MacTifadzen  v.  OUivant,  6  East,  387." 
And  a  count  may  be  joined  for  assaulting 
the  daughter.  2  N.  R.  476.  An  action 
for  assauling  the  plaintiff's  daughter  ri  et 
armis,  and  debauching  her  j^er  quod  ser- 
ritiuni  a>nisit  is  an  action  of  trespass. 
Woodicard  v.  M^alton,  2  N.  R.  476.     And 
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.  •        .™;.;/    it  is  necessary  to  prove,  1st,  That  the  daughter    Proof  of 
nor  ouod  serintium  amisit,  it  is  necessaiy  i»^  i  ,        i  ■  ^  r^^   service. 

?  T  with  the  plaintiff,  and  that  she  performed  some  acts  of  service  for 
v"  r  f^      ^t  senices  of  the  most  trifling  nature  are  sufficient  for  the  .ur- 
p^e^     hefel  t    noTmaster  and  servant  being,  in  sueh  cases    little  more 
than  matter  of  fiction,  made  use  of  to  support  the  action.     And  therefore  i 
uunecess  iry  to  pro.'e  any  contract  of  service  (o).     And  it  has  been  he  d 
torsuTc    nt  to  prove  a  right  to  the  service.     Where  a  daughter  lives  with 
Ler  ather  as  part  of  his  faniily,  and  subject  to  his  control  and  command,  no 
"of  of  service  is  necessary  (p).     And  where  the  child  is  a  minor,   and 
.alle  of  service,  service  may  be  presumed  (,).     And  the  action  -^^^^^^^^^^^ 
ta  nable  although  the  daughter  be  of  age,  if  she  reside  with  her  father  (r), 
or  aUhoughshe°beamarried  woman,  separated  from  her  husband  and  living 
ns  servant  to  her  father  (s).  .  , 

But  Although  the  daughter  be  a  minor,  yet  if  she  reside  in  another  per- 

soi^If^n  i  y   at  the  time'of  the  seduction,  without  an  intention  to  return  to 

her  fatler    the  latter  cannot  maintain  the  action,  although  she  actually 

etur  s    o  1^^^  "-^-  ^^"«'  "^  consequence  of  the  seduction,  and  is 

tninpd  bv  him  (0      Otherwise,  if  she  be  merely  absent  with  his  consen 
Td"  r  h    i  t^uii  of  returning,  even  although  she  be  of  age  (.) ;  or  i 
it  be  proved  that  the  defendant  engaged  her  as  a  servan  ,  and  induced  her 
to  live  in  his  house  as  his  servant,  with  intent  to  seduce  her  .r). 

the  daughter  has  a  fixed  residence  in  another  family,  the  person  with 
whom  shT  resides  may  maintain  the  action  (y).  And  the  jury,  in  such  a 
Tairare  not  n:;^ted  in  their  verdict  to  the  mere  damage  arising  from  the 

'^IM^f  daulliter^is  a  competent  witness  to  prove  the  seduction  (a) ;  and    Seduction. 

although  it'is  not  absolutely  essential  to  call  her  as  a  witness,  the  omission 

to  do  s°o  would  be  open  to  great  observation  (6). 

the  dictum  of  Buller,  J.  in    Bennett  v.      not  been    confined  when  the  action  was 

Alcott,  -2  T.  R.  167,  is  not  well  tounded  -"'"'"Xt^^  v  Alcott  2T.  R.  160.    And 

(m)  A  master  may  maintain  tlie  action  ^^  ..,"",  :„^7;„„oN    r    476 

althou-U  he  be  no  relation  to  the  party       sne  Woodward  ^-^^f^'h  -^-  «•*'''; 

S-r^r'^n're^Lrilirur,  inf.,.      ^^  service      ?„  Ld.  Ke„,o„,  F.,« 

's:^i:i^J^\Ji ;.«:,tr.:  -""S," v. «».«, ^  e,., 4. „. 
::;:;„u,ti,e. ■.«..,»«.,». p™ror.c«  ™'"']j-;;!;'2,f;i;::-,'Uc.387. 

tea  has  been  deemed  to  be  an  act  of  service.  493. 

Carry   C/ar/ee,  2  Chitty,  261.     3Iann\.  („)  Jrirln    v.  Deannan,  11  -bast,  44. 

Barrett   6  Esp.  C.  42.      In  the  case  of  Dean  v.  Peel,  5  East,  45.     Edmonson  v. 

J-osew/j  V.   Calendar,   cor.    Ld.    Denman,  Machel,  2  T.  R.  4. 

Winton  Sumra.  Ass.  1834,  (cited  Roscoe  on  ^,-j  j^^^-^^  ^  Bearmnn,  11  East,  24. 

Ev.  483,)  the  action  was  lield  to  be  main-  Wortluun,  2  Str.  1054. 

tainable    altliou^rh  the  plaintiff,  on  disco-  W  t.<'t«>.   .rc/^         , 

veri^'  tlifpresnancy  of  his  daughter,  had  (6)  See  Farma-  v.  Joseph,  Holt  s  C. 

turned  her  out  of  his  house,  and  she  had  451. 
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Dainttge.  The  plaintiff  should  be  jirepared  to  prove  the  amount  of  the  expenses  to 

which  he  has  been  put,  in  supporting  the  daughter,  and  supplying  her  with 
the  necessary  medical  attendance.  It  is  not  essential  to  show  that  an 
apothecary's  bill  has  been  actually  paid,  the  plainliff  being  lial)le  to  the 
payment.  But  it  seems  that,  in  such  a  case,  he  would  not  be  entitled  to 
recover  for  a  physician's  fees,  unless  they  have  been  actually  paid,  for  he  is 
not  legally  liable  to  pay  them  (c). 

The  jury,  in  a  case  of  this  nature,  are  not  confined  in  their  estimate  of 
damages  to  the  mere  amount  of  the  damage  from  loss  of  service,  and  the 
expenses  consequent  upon  the  seduction,  but  may  award  a  compensation  for 
the  loss  which  the  father  has  sustained  in  being  deprived  of  the  comfort  and 
society  of  his  child  (c?),  the  injury  he  sustains  as  the  parent  of  other  children 
whose  morals  may  be  corrupted  by  her  bad  example  (e),  and  for  the  dis- 
honour and  disgrace  cast  upon  the  plaintiff  and  his  family  by  such  an 
injury  (y).  The  plaintiff  should  be  ready  to  prove,  in  aggravation  of 
damages,  the  state  and  situation  of  his  family  at  the  time  (tj),  the  conduct 
and  demeanour  of  the  defendant,  and  the  terms  upon  which  he  was  allowed 
to  visit  the  family,  as  that  he  professed  to  visit  the  family  as  the  daughter's 
suitor  (A) ;  and  was  received  on  that  footing. 

It  seems,  though  the  contrary  has  been  asserted  (i),  that  evidence  to  show 
that  the  defendant  prevailed  by  means  of  a  promise  of  marriage  is  admis- 
sible (A),  for  this  is  properly  evidence  of  the  extent  of  the  injury,  and  of  the 
means  used  to  perpetrate  it,  which,  in  all  cases  where  the  jury  are  to  assess 
the  damages,  seem  to  be  material  for  their  consideration.  But  no  evidence 
of  the  daughter's  general  character  for  chastity  is  admissible  until  her  cha- 
racter has  been  impugned  on  the  other  side  (Z). 

(c)  I>ixon  V.  Bell,  1  Starkie's  C.  287.  woman  when  assailed  Iv  tl'.L'  dpfonco  set 

(d)  See  the  observations  of  Ld.  Eldon  up.  In  Wntaon  v.  Bay'hss,  London  Sitt. 
m  Bedford  v.  M'Koid,  3  Esp.  C.  120.  after  Easter,  1823,  Park,  J.  admitted  such 
And  see  Tulhdcje  v  Wade,  3  Wils.  19.  evidence,  saying  ti:at  otherwise  it  might 

(e)  Lord  EUenborough,  in  the  case  of  appear  to  the  jury  that  the  servant  was  a 
I-ncmy.  Dearman,U  East,  24,  observes,  mere  wanton.  In  that  case  she  was  not 
tliat  altuough  it  is  difficult  to  reconcile  the  daughter  of  the  plaintiff.  So  in  Mw- 
with  principle  the  giving  of  greater  da-  yatrorjd  v.  Murgatroyd,  York  Summer 
niages  on  a  ground  different  from  that  of  Assizes,  1828,  and  in  a  similar  case,  cor. 
the  loss  of  service,  which  is  the  legal  Bay  lev,  J.,  Lancaster  Summer  Assizes, 
toundation  of  the  action,  yet  that  the  prac-  1830 ;  and  see  Tullidge  v.  Wade,  3  Wils. 
tice  had  become  inveterate  and  could  not  18,  where  evidence  of  the  promise  was  ad- 
be  shaken.  Sel.  N.P.I  042.  Anxiety  and  mitted.  See  also  Capron  x.  Balmond, 
distress  of  mind  may  be  taken  into  the  Ex.  Sp.  Ass.  1831,  (cited  in  Roscoe  ou 
account  m  awarding  damages.  Andretcs  Ev.  484,)  where  Park,  J.  not  only  allowed 
v.  ^skey,  8  C.  &  P.  7.  proof  of  a  pron-.isc,  but  also  evidence  that 

(/  )  Southernwood  v.  Bamsden,    Sel.  the  defendant  had  persuaded  the  daughter 

9  «  1   T?  J*  ^if^  ^^^  Chambers V.  Irwin,  to  take  measures  to  destrov  her  offspring, 

/  \"  rrn"       ,  •  /-^    ...        . ,  ^"'^  '^^^  spokeu  to  hcr  about  hiring  a  nurse, 

{g)  the  plamtitt,  it  is  said,  may  give  and  other  arrangements  in  contemplation  of 

evidence  of  the  general  good  conduct  of  marriage;  these  facts  being  all  immediately 

his  family,  and  of  the  number  of  his  other  connected  with  the  fact  complained  of. 

children  in  aggravation  of  damages.     Bed-  (l)  BamfieU  v.  Massey,  1   Camp.  460. 

fordv.Mackoul,3E,p.  C   119.  And  it  has  been  said,  that  an  attempt  to 

(h)  Elliott  v.  Nickhn,  5  Price,  641 .  impugn  her  character  on  cross-examination 

{i)  JDoddx     Norns,   Z    C^mp.   ^IQ.  is  insufficient.     Doddy.  Norrls,  ZCanav. 

Peake  s  L.  Ev.  35o.  519.     go  an  attempt  to  prove  a  single  act 

(^)  See  Elliott  v.  Nichhn,  5  Price,  641,  of  unchastity  before  her  acquaintance  with 

and  the  observations  of  Garrow,  B.,  who  the  defendant  is,  it  has  been  said,  insuffi- 

said  the  distinction  is,  where  the  actual  cient  to  warrant  general  evidence      In  the 

promise  of  marriage  is  not  relied  on  as  a  case  of  Bamfieldx.  Massey,  the  dau-hter 

prominent  part  of  the  case,  but  is  merely  having  been  cross-examined  as  to  circum- 

col lateral  to  the  main  object  of  the  action,  stances  of  extreme  levity  of  conduct,  Lord 

as  to  vmdicate  the  character  ot  the  young  EUenborough  held  that  the  plaintiff  was 
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In  an  action  on  the  case  for  seduction,  the  plea  of  not  guilty  has  been  held   Dcfpuc.-. 
to  put  in  issue  the  sennce  as  well  as  the  seduction  {m).     The  daugliter  can- 
not be  contradicted  as  to  statements  with  respect  to  intercourse  with  others, 
as  to  which  she  has  not  been  cross-examined  («)• 

The  defendant  may,  in  mitigation  of  damages,  adduce  any  evidence  which 
tends  to  show  that  the  consequence  has,  in  part,  resulted  from  the  improper, 
negligent,  and  imprudent  conduct  of  the  plaintiff  himself. 

Where  a  father  permitted  one  whom  he  knew  to  be  a  married  man  to  visit 
his  daughter  as  a  suitor,  upon  an  alleged  probability  of  a  divorce,  or  of  the 
death  of  the  wife,  Ld.  Kenyon  went  so  far  as  to  hold  that  an  action  for 
seduction  could  not  be  maintained  (o).  The  defendant  may  also  give  evi- 
dence as  to  the  loose  conduct  and  the  bad  character  of  the  daughter  {p). 
But  if  she  be  asked  whether,  before  her  acquaintance  with  the  plaintiff,  she 
had  not  been  connected  with  other  men,  she  is  not  bound  to  answer  the 
question  {q).  Other  remarks  belonging  to  this  head  have  been  made  in 
another  place  (r). 

To  support  an  action  for  seducing  or  harbouring  an  apprentice  or  hired  Seduction 
servant,  tlie  plaintiff  must  prove  the  contract  (s)  of  ai)preuticeship  or  ser-  °|^^^^'^'- 
vice ;  the  soliciting  the  apprentice  or  servant  to  leave  the  service  ;  with  a 
knowledge  of  the  fact  {t),  that  he  was  at  the  time  the  apprentice  or  servant 
of  the  plaintiff;  or  that  the  defendant  harboured  the  party  after  notice  of 
the  contract,  and  a  request  to  deliver  him  up  ;  and  also  the  loss  of  service  (n). 
An  action  lies  for  enticing  a  journeyman  paid  by  the  piece  (i),  but  it 
does  not  lie  for  procuring  a  servant  to  leave  the  service  at  the  end  of  the 
term  for  which  he  is  engaged  (?/). 

Proof  that  the  defendant,  being  a  captain  on  the  recruiting  service,  asked 
the  plaintiff's  servant  whether  he  would  enlist,  and  gave  him  money,  is  suf- 
ficient evidence  of  enticement  {z). 

And  proof  of  an  indenture  of  service,  by  an  infant  negro  slave,  in  the 
West  Indies,  by  which  the  latter  covenanted  to  serve  for  a  term  of  years, 
entitles  the  master  to  recover  from  the  seducer  {a). 

The  plaintiff,  in  an  action  for  seducing  his  servant?,  may  recover  damages, 

not  at  libertv  to  call  witnesses  to  cliaracter,  {s)  But  tl.e  defendant  caunot  avail  him- 
there  bein- an  opportunity  for  explanation  self  of  any  defect  in  the  contract.  Keane 
on  re-exaiuination ;  but  in  a  later  case,  v.  Boycott  2  H.  B- 51 1 
where  the  cross-examination  of  the  party  (0  P^ake  s  C.  5o  ;  3  Comm.  142  See 
seduced  tended  to  show  that  she  had  WiUes,  577.  Fades  v.  Vandeput,  5  E&st, 
conducted  herself  immodestly  towards  39.  In  an  action  by  the  master  agamst  a 
the  defendant  before  the  seduction,  and  captain  of  a  ship  ot  war,  to  recover  da- 
kept  improper  companv,  the  plaintiff  was  mages  for  the  service  of  his  apprentice,  it 
allowed  (without  objection)  to  prove  the  was  held  that  the  statement  of  the  appren- 
general  good  character  and  itiodest  deport-  tice  to  the  defendant  that  he  was  an  ap- 
ment  of  the  daughter,  and  the  general  prentice  was  sufficient  evidence  of  know- 
respectabilitv  of  the  family.  Bate  v.  Hill,  ledge,  and  that  the  defendant  was  bound  to 
1  C  &  r   TOO  inquire. 

/'  N   rr  „                A1,  11   1  r   K.r  x>  ^9A  («)  Burr.  1352;  3  Comm.  142. 

But  see  tit.  Ca/e  and  Rules.  (x)  Hart  v.  Aldridge,  Cowp.  o4.   ^ote 

J  .L^,,    a  r    Xr  P    7  that  a  piece  was  left  imtuushed. 

(7i)  Ajidreu'S  v.  Askey,  8  C.  &  i'.   /•  ,  ,    „       ,,      ^      ,       „  t?        r-    ri'i. 

But  she  was  allowed  to  be  recalled,  for  (y)  Powell  v.  Gordon,  2  Esp.  C.  73o, 

the  purpose  of  being  so  cross-examined.  ^&c.  Ah.tit.  Master ^-  Servant,0.     Sem- 

j(jjjj*^    ^  hie,  if  a  journeyman  takes  in  the  work  of 

/  "\   -o  jj-        c  J  ^^n  T>„oV»'a  r  QiO  diflFerent  persons,  he  is  not  tiie  servant  of 

(o)  Reddw  v.  Schoolt,  Peake  s  C.  240.         ^^^^      ^i^^  ^^^^  Mansfield,  Cowp.  56,  sed 

{p)  Dodd  V.  Novis,  3  Camp.  519.  ^j^jg  ,„^^„ 

(^)  lb.     But  see  above,  note  («).  (z)  Keane  w  Boycott,  2  H.  B.  511. 

(r)  Supra,  tit.  Character.  («)  I'"d- 
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SKQUESTRATION, SESSIONS,    VKTVY. SET-OFF. 


Sciluction     not  merely  for  the  loss  of  service,  as  calculated  on  the  time  for  which  they 
of  servant,    were  engaged  to  serve,  bTit  on  the  whole  consequential  damage  (b). 


SEQUESTRATION. 

A  SEQUESTRATION  in  Scotland,  under  tlie  stat.  54  Geo.  3,  c.  137,  dis- 
charges a  debt  contracted  in  England  l)y  a  trader  residing  in  Scotland  (c). 

A  writ  of  sequestration  takes  effect  from  the  time  of  its  being  read  in  the 
parish  church  (</). 

SESSIONS,  PETTY. 
See  the  Act  for  regulating  the  Division  of  Counties,  9  Geo.  4,  c.  43. 


Notice. 


SET-OFF. 
Notice  of  set-off  having  been  given  under  the  statute  (e),  the  defendant, 


(6)  Guntor  v.  Astor,  4  Moore,  12; 
where  the  servants  were  liired  to  work  by 
the  piece,  and  the  jury  having  given 
1,600 1,  damages,  the  Court  refused  a  new 
trial. 

(c)  Sldmoay  v.  Hay,  3  B.&  C.  12. 

(d)  Doe  V.' Block,  3  Camp.  477.  See 
Burn's  Ecc.  Law,  vol.  3,  p.  340,  8th  ed., 
and  the  authorities  there  cited. 

(e)  By  the  stat.  2  G.  2,  e.  22,  s.  13, 
where  there  are  mutual  debts  between  the 
plaintiff  and  defendant,  or,  if  either  party 
sue  or  be  sued  as  executor  or  administrator, 
where  there  are  mutual  debts  between  the 
testator  or  intestate,  and  either  party,  one 
debt  may  be  set  against  the  other,  and  such 
matter  may  be  given  in  evidence  upon  tlie 
general  issue,  or  pleaded  in  bar,  as  the 
nature  of  the  case  shall  require ;  so  as  at 
the  time  of  pleading  the  general  issue  (*), 
where  any  such  debt  of  the  plaintiff,  his 
testator,  or  intestate,  is  intended  to  be  in- 
sisted on  in  evidence,  notice  shall  be  given 
of  the  particular  sum  or  debt  so  intended 
to  be  insisted  on,  and  on  what  account  it 
became  due,  or  otherwise  such  matter  shall 
not  be  allowed  in  evidence  under  such 
issue.  Where  there  is  any  other  plea 
than  the  general  issue  on  the  record,  the 
statute  does  not  permit  a  defendant  to 
avail  himself  of  a  set-ofF,  unless  pleaded. 
Webber  v.  Ve?m,  1  Ry.  &  M.  413. 

Where  the  defendant  means  to  insist 
that  the  sum  sought  to  be  recovered  was 
intended  in  satisfaction  of  a  debt  due  to 
him  from  the  plaintiff,  or  in  satisfaction  of 
a  claim  which  he  had  on  the  plaintiff,  a 
notice,  or  plea  of  set-off,  is  unnecessary  ; 
the  circumstances  are  admissible  in  evi- 
dence under  the  general  issue.  Dale  v. 
Sollett,  4  Burr.  2.  33.     Where  the  plain- 


tiff sues  in  indehitahus  asmmpsit,  this  still 
seems  to  be  the  case  notwithstanding  the 
said  rules.  And  so  it  is  where  tlie  as- 
signees of  a  bankrupt  sue  ;  for  by  the  stat. 
5  G.  2,  c.  32,  s.  28,  they  cannot  recover 
more  than  the  I)alanco  due  to  the  bankrupt. 
And  see  the  statute  46  G.  3,  c.  101,  and 
now  the  late  statute  6  G.  4,  c.  10. 

A  debt  to  be  available  by  way  of  set-.iff 
must  be  due  at  the  time  wJien  the  action 
was  commenced.  JSrtiits  v.  Prosscr,  3  T.  11, 
186.  Rogcr.son  v.  Ladbroolu;  1  Bing.  93. 
Freight  not  due  by  reason  of  the  non-comple- 
tion of  a  voyage,  and  sums  to  whi,  h  a  par- 
ty ;is  liable,  but  wliich  he  has  not  paid, 
cannot  he  set-off.  Lcinan  v.  Gordon,  8 
C.  &  P.  3!)2.  And  see  Dendij  v.  Powell, 
3  M.  &  W.  442. 

Where  the  arbitrator  found  for  the  plain- 
tiff, in  an  action  of  trespass,  40*'.  damages, 
and  for  the  defendant,  in  an  action  for 
goods  sold,  a  verdict  for  102  I.  wliich  lie 
directed  to  be  paid  on  a  future  day  ;  held 
that  the  latter  could  not  set  off  that  su!n 
against  the  plaintiff's  taxed  costs,  the  time 
not  having  expired  when  his  own  demand 
became  payable.  Young  v.  Gye,  10  Moore, 
198. 

There  can  he  no  set-off  to  an  avowry  for 
rent.  Sapsford  v.  Fletcher,  4  T.  R.  512. 
Nor,  as  it  seems,  to  an  action  of  assumpsit, 
for  not  accepting  a  bill  of  exchange  at  two 
months'  date,  according  to  the  contractupon 
a  sale  of  goods  ;  the  action  having  been 
brought  before  the  expiration  of  the  two 
mouths.  Hutchinson  v.  Beed,  3  Camp. 
329.  Nor  to  an  action  for  breaches  of  co- 
venant. Warn  v.  Bichford,  7  Price,  550. 
Nor  to  an  action  for  not  accepting  accom- 
modation bills,  whereby  the  plaintiff  was 
obliged  to  pay  the  amoiiut,  and  interest  and 


(*)  The  plea  oinon  est  factum  is  not  a  general  issue  for  this  purpose 
Thompson,  1  Starkie's  C.  311;  5  M.  &  S.  104. 


Oldersfiaw  v. 
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to  entitle  himself  to  enter  upon  evidence  of  the  set-ofF,  was  bound  to  prove    Notice, 
his  notice  according  to  the  statute. 


expenses.  Hardcastle  v.  Nethcrwood,  5  B. 
&  A.  93.  Aubery.  Lewis,  1  Mann.  Index, 
251.  But  it  seems  that  the  defendant 
might  have  pleaded  a  set-off  to  tliat  part  of 
the  count  which  charged  Iiim  with  tlie  ac- 
ceptances paid  by  tho  plaintiff.  lb.  Where 
the  plaintiff  in  an  action  for  not  account- 
ing, with  a  count  for  money  had  and 
received,  proved  a  balance  due  which 
might  have  been  proved  under  either 
count,  on  non-assuinjjslt  pleaded  with  a 
set-off  to  the  general  count,  it  was  held 
that  the  plaintiff  might  avail  himself  of  his 
set-off;  per  Gibbs,  C.  J.  Birch  v.  Dejjey- 
ster,  4  Camp.  387. 

Unliquiddted  damages  cannot  be  set  off. 
Freeman  v.  Hyatt,  1  Bla.  394.  JJows- 
Innd  V.  Thomson,  2  Bla.  910.  Howlett 
V.  Strickland,  Cowp.  56.  We'ujall  v. 
Waters,  G  T.  R.  488.  Gillett  v.  Maiv- 
man,  1  Taunt.  137. 

A.  guarantees  to  B.  goods  sold  by  liim 
to  C,  who  becomes  bankrupt.  A.  admits 
the  amount  of  goods  supplied,  yet  B.  can- 
not set  off  the  amount  against  A.  Craw- 
ford V.  Stirlinff,  4  Esp.  C.  207  ;  secits,  if 
the  dnmacje  to  B.  be  adjusted  between  A. 
and  B.  lb.,  and  see  Morley  v.  Inglis,  4 
Bing.  N.  C.  85.' 

In  an  action  by  a  servant  for  wages,  the 
master  cannot  set  off  the  value  of  goods 
lost  by  the  negligence  of  the  plaintiff,  al- 
though he  has  admitted  his  liability.  Le 
Loir  V.  Bristoic,  4  Camp.  134. 

But  where  it  was  part  of  the  original 
agreement,  that  the  servant  should  pay, 
out  of  his  master's  wages,  for  all  goods  lost 
by  his  mgligence,  the  value  may  be  de- 
ducteil  under  the  general  issue. 

And  a  custom  in  trade  to  set  off  the 
amount  of  damages  done  to  goods  dyed  is 
a  good  defence  under  the  general  issue. 
Bamford  v.  Harris,  1  Starkie's  C.  343. 

Money  agreed  to  be  paid  on  breach  of 
a  condition  of  an  agreement,  as  liquidated 
damages,  may  be  set  off.  Fletcher  v.  Dyche, 
2  T.  K.  32.  But  uncertain  damages,  re- 
sulting from  breach  of  covenant,  cannot. 
Weujall  v.  Waters,  G  T.  R.  488. 

A  manufacturer,  who  refuses  to  deliver 
goods  ordered  till  the  price  be  paid,  or 
security  given,  may  set  off  the  amount  as 
goods  bargained  and  sold.  Dunnwre  v. 
Taylor,  Peake'sC.  41. 

The  debt  set  off  must  be  due  from  the 
plaintiff  in  the  character  in  which  he  sues, 
to  the  defendant  in  t'le  character  in  which 
he  is  sued.  Stan'iforth  v.  Fellows,  1 
Marsh.  184. 

An  attorney  cannot  set  off  his  bill  for 
business  done  in  court,  unless  he  has  pre- 
viously delivered  a  bill  signed.  Bulman 
V.  Birkett,  1  Esp.  C.  449.  But  it  is  not 
necessary  that  a  month  should  intervene 
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between  the  delivery  of  tlie  bill  and  the 
trial.     Ibid. 

A.,  B.  and  C.  having  delivered  bills  to 
B.  for  a  specific  purpose,  the  assignees, 
under  a  commission  of  bankrupt  against 
A.  and  B.,  bring  an  action  against  D.  for 
the  proceeds  ;  D.  cannot  set  off  a  debt  due 
from  A.,  B.  and  C.  Stan'iforth  v.  Fellows, 
1  Marsh.  184. 

A  judgment  is  pleadable  by  way  of  set- 
off, although  a  writ  of  error  be  pending. 
Reynold  v.  Beerling,  cited  3  T.  R.  188. 
And  see  2  H.  B.  372. 

As  to  set-off  in  actions  brought  by  as- 
signees of  a  bankrupt,  vide  supra,  177. 

B.,  d  creditor  of  A.,  after  his  (^.'s) 
bankru])tcy,  but  before  his  certificate,  buys 
goods  of  him  ;  he  cannot,  to  an  action 
brought  by  .4.  after  his  certificate,  set  off 
the  debt,  for  it  was  bound  by  the  certifi- 
cate. Hayler  v.  Sherwood,  2  N.  &  M. 
401.  In  an  action  by  a  trustee  to  recover 
a  debt  due  to  the  cestui  que  trust,  the  de- 
fendant canuKt  set  off  a  debt  due  to  him 
from  the  latter.  Tucker  v.  Tucker,  1  N. 
^  M.  477. 

Where  the  defendant  had  sustained  a  loss 
by  means  of  .4.  B.,  which  was  fixed  at 
1,000/.,  and  A.  iJ.  engaged  that  he  would, 
for  the  space  of  four  years,  recommend  cer- 
tain parcels  of  cotton  to  the  defendant, 
which  he  should  purchase  by  notes  at  three 
months  date,  and  engaged,  at  the  expira- 
tion of  four  years,  to  pay  him  that  sum 
if  the  profits  did  not  amount  to  so  much, 
and  A.  B.  became  bankrupt,  it  was  held 
that  such  sum  could  not  be  set  off  against 
the  assignees.  Hancock  v.  Entwiile,  3  T. 
R.  435 

A.,  l)efore  his  bankruptcy,  deposits  a  bill 
with  B.  to  raise  money,  and  B.  advances 
money  to  A.  on  the  credit  of  the  bill.  B. 
has  not  a  lien  on  the  bill  for  the  general 
account,  but  only  for  so  much  as  he  lias 
advanced  on  the  particular  bill.  Key  v. 
Flint,  1  Moore,  4j1. 

Where  A.  purchased  of  B.  two  parcels 
of  goods  at  different  times,  and  to  be  paid 
for  at  different  times,  and  when  the  first 
became  due,  A.  lodged  in  B.'b  hands  a  bill 
of  exchange  for  a  larger  amount  than  the 
first  parcel,  B.  engaging  to  return  the 
overplus  when  the  bill  should  be  paid,  and 
B.  received  the  amount  of  the  bill,  and 
then  A.  became  a  bankrupt,  it  was  held, 
that  in  an  action  by  A.'i  assignees  for  the 
surplus  of  the  bill,  B.  might  retain  it  to 
satisfy  the  demand  of  B.  for  the  second 
parcel  of  goods.  Atkinson  v.  Elliott,  7  T. 
R.  378. 

Where  a  creditor  of  the  bankrupt  pur- 
chases goods  from  the  bankrupt  after  an 
act  of  bankruptcy,  but  more  than*  two 
months  before  the  commission,  he  is  en- 
titled (since  the  4G  Geo.  3,  c.  101,  s.  3) 
3S 
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Notice.  By  the  rules  of  Hil.  Terra,  4  W.  4,  a  set-ofF  must  be  pleaded  {d). 

A  set-ofF  being  pleaded,  the  plaintiflF  need  not  prove  the  whole  of  his  debt 


to  set  off  the  debt  due  to  him  in  an  action 
by  the  assignees  for  the  value  of  tlie  goods. 
Soiitlucood  V.  Taylor,  1  B.  &  A.  471. 

Goods  are  pledged  to  secure  a  debt,  part 
of  whicli  is  paid  before  act  of  banlvruptcy ; 
after  an  act  of  banltniptcy  fresh  advances 
are  made ;  this  is  not  a  case  of  mutual 
credit  within  the  statute  of  5  Geo.  2,  c.  30, 
s.  28.  The  statute  is  confined  to  demands 
on  such  credits  only  as  will  in  their  nature 
terminate  in  a  debt.  Bose  v.  Hart,  2 
Moore,  547  ;  8  Taunt.  499. 

A  guaranty  against  contingent  damages 
is  not  within  the  statute.  Sampson  v. 
Burton,  2  B.  &  B.  89. 

Where  the  exemtors  of  an  underwriter 
sue  a  broker  for  premiums,  the  defendant 
cannot  set  oif  returns  of  premium  wliich 
became  due  after  the  testator's  death. 
Houston  v.  Robertson,  4  Camp.  342. 

Wliere  A.  being  appointed  by  B.  to  re- 
ceive his  rents,  after  the  death  of  B. 
received  money  due  to  him  in  his  lifetime, 
it  was  held,  that  A.  could  not  set  off  against 
the  executrix  of  B.,  who  brought  an  action 
Ibr  this  debt  in  her  own  name,  a  debt  due 
to  him  from  the  testator ;  for  the  testator 
himself  never  had  any  cause  of  action 
against  the  defendant.  B.  N.  P.  180. 
Sh'iputa7i  V.  Thompson,  C.  B.  11  Geo.  3. 
Willes,  103.  So  it  is  where  the  plaintiff 
declares  as  executor,  the  cause  of  action 
having  arisen  after  the  death  of  the  tes- 
tator. Kilvington  v.  Stevenson,  Selw. 
N.  P.  145. 

A  debt  due  to  a  man  in  r'lght  of  his  loife 
cannot  be  set  off  in  an  action  against  him 
on  his  own  bond.  B.  N.  P.  179.  Paynter 
V.  Walker, East,  4  Geo.  3.  Coolies.  Dixon, 
B.  R.  1735. 


A  debt  due  from  tlie  wife  dum  solo,  can- 
not be  set  off  in  an  action  lirought  by  tlie 
husband  alone.  Wood  v.  Akcrs,  2  Msp.  C. 
594  ;  unless  tlie  husband  has  made  himself 
individually  liable.    Ibid. 

So,  where  the  husband  sues  alone  on  a 
promissory  note  given  to  the  wife.  Biir- 
rough  v.  3Ioss,  10  B.  &  C.  558. 

A  defendant  sued  for  his  own  debt,  may 
set  off  a  debt  due  to  him  as  surviving 
partner.  Slipper  v.  Stid-stonc,  5  Tr.  493. 
French  v.  Andrade,  fi  Tr.  582 ;  and  see 
Smith  V.  Barrow,  2  T.  R.  478. 

In  an  action  brought  by  an  ostensible 
and  dormant  partner,  the  defendant  may 
set  off  a  debt  due  from  the  ostensible 
partner  alone.  Hay  ^-  another  v.  Decy,  2 
Esp.  C.  469,  n.  cor.  Kenyon,  C.  J. ;  and 
vide  tit.  Partner;  and  France  v.  White, 
6  Bing.  N.  C.  33. 

A.  and  B.  indorse  a  note  to  B.  given 
them  by  C. ;  in  an  action  by  B.  (who  car- 
ries on  trade  separately)  as  indorsee  against 
C,  the  latter  may  set  off  a  debt  due  from 
^.  and  jB.  Puller  S; others  v.  Boe  Jj-  others, 
Peake's  C.  197,  cor.  Kenyon,  C.  J.  See 
Exparte  Harrow,  12Ves.  340.  Expnrte 
Stephens,  11  Ves.  27.  Exparte  Twogood, 
ib.  517  3  and  Fair  v.  M'Icer,  IG  East, 
130. 

The  different  situations  in  which  the 
buyer  and  seller,  and  their  factor  or  broker, 
are  placed  in  relation  to  each  otlier,  afford 
frequent  discussions  as  to  tlie  right  of 
set-off,  especially  where  the  bankruptcy 
of  one  of  the  parties  has  intervened.  Tlie 
great  principle  upon  which  many  of  these 
cases  turn,  is  tliis,  that  where  the  name 
of  the  principal  is  disclosed,  the  principal 
vendor  and  vendee  are  the  creditor  and 


(rf)  Brahani  v.  Partridge,  1  M.  &  "W. 
395.  Bendy  v.  Poioell,  3  M.  &  W.  442  ; 
see  tit.  RuLE-s.  In  an  action  for  the 
balance  of  an  account,  36  Z.  2s.  4d,  the 
defendant  pleaded  inter  alia  a  set-off  and 
payment  into  court  of  5s.,v/hich  was  taken 
out  of  court,  and  the  jury  gave  a  verdict 
for  351. 17  s.  4fZ.,  which,  witli  the5s.,made 
up  the  amount  claimed  by  the  plaintiff's 
particulars  of  demand,  but  they  found  also 
that  the  defendant  had  paid  a  sum  of 
29?.  17.<'.  3d.,  and  had  a  set-off  to  the 
amount  of  16/.  lOs.7  fZ.,itwas  held  that  the 
pleas  l)eing  severally  pleaded  to  the  whole, 
not  covering  the  whole  demand  established 
in  evidence,  the  defendant  was  not  entitled 
to  hav«  the  verdict  entered  for  him.  Kil- 
7ier  V.  Bailey,  5  Mees.  &  W.  382, 6c  7  Dowl. 
803.  Where  the  natiire  of  the  employment, 
transaction  or  dealing  constitutes  an  ac- 
count, consisting  of  receipts,  payments, 
debts  and  credits  ;  the  balance  only  is  the 
debt.  See  Green  v.  Farmer,  4  Burr.  2221. 
Where  J.  took  possession  of  a  house  on  the 


2d  of  June,and  on  asumof  money  becoming 
due  on  the  24tli  for  ground-rent  j)aid  it,  he 
was  held  to  be  entitled  to  deduct  the  pay- 
ment in  an  action  for  mesne  profits.  JJoe 
V.  Hare,  2  C.  &  M.  145. 

A  party  not  being  bound  to  plead  a  set- 
off to  an  action  brought  by  assignees  of  a 
bankrupt,  may  plead  tender  as  to  part,  and 
give  in  evidence  the  set-off  as  to  the  resi- 
due.    Wells  V.  Croft,  4  C.  &  P.  332. 

Where  a  set-off  is  pleaded,  a  plaintiff 
can  only  avail  himself  of  the  statute  of 
Limitations  by  replying  to  it  specially. 
Chappie  V.  Bursion,  1  B.  &  C.  1. 

See  as  to  set-off  on  a  bond,  Penny  v. 
Foy,  8  B.  &  C.  11. 

Upon  an  agreement  to  deliver  a  specific 
quantity  of  bark,  part  only  is  delivered, 
whicli  is  not  returned ;  the  value  of  this 
may  be  set  off.  Shipton  v.  Cusson,  5  B. 
&  C.  378.  The  provisions  of  the  stat. 
9  G.  4,  c.  14,  s.  4,  and  of  the  stat.  21  J.  1, 
c.  16,  are  applicable  to  any  debt  by  simple 
contract,  alleged  by  way  of  setoff. 
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in  the  first  instance,  but  only  the  l)alance  ;  and  on  the  defendant's  proving  a  Notice 
set-oft",  may  tlien  prove  other  parts  of  his  account  to  cover  h(e).  "Where 
the  phiintift'  proved  a  claim  on  a  special  count  in  assumpsit,  to  a  larger 
amount  than  the  balance  claimed,  the  declaration  containing  a  count  on 
an  account  stated,  and  the  defendant  having  pleaded  part-payment  and 
a  set-off,  the  plaintiff  took  a  verdict  for  the  balance,  with  an  indorsement 
on  the  posted  that  the  two  other  sums  were  allowed  to  the  defendant  if). 

Where  the  parties  had  expressly  agreed  that  a  particular  question  should 
1)6  tried  between  them,  the  Court  refused  to  allow  the  defendant  an  advan- 
tage of  a  set-off  which  it  was  the  intention  of  both  he  should  not  have  (</). 

Whether  the  set-off  be  pleaded,  or  notice  be  given,  the  defendant  must 
])rove  his  demand  as  if  he  were  plaintiff. 

The  proof  of  the  set-off  must,  of  course,  correspond  with  the  plea  or  notice 
of  set-off.  Nearly  the  same  degree  of  certainty  in  the  notice  and  proof 
seems  to  be  necessary,  as  if  the  defendant  had  brought  his  action  for  the 
subject-matter  of  the  set-off  (/t).     Under  the  set-off  for  money  paid  to  the 


Variance. 


debtor,  altliougli  the  agent  in  selling  acted 
under  a  del  creilere  commission. 

It'  a  factor  under  a  del  credere  commis- 
sion, sell  goods  as  liis  own,  and  tlie  buyer 
Jtnoic  liotlilng  of  tlie  principal,  the  buyer 
may  set  off  any  demand  whicli  he  may 
liave  on  tlie  factor  against  a  demand  for 
tlie  goods  niailo  bv  the  principal.  Gvorrjc 
V.  Clag{/ett,  7  T.  R.  3.JU.  Rtihonp  v.  Wll- 
lUnm,  7  T.  R.  300,  n.  Carr  v.  Hinchclljf, 
4  B.  &  C.  547.  An  auctioneer  permits 
goods,  sold  by  him,  to  be  taken  away  by 
tlie  purchaser,  after  an  intimation  of  the 
jnirchaser's  claim  against  tlie  principal ; 
the  purehaser  may  set  off  his  claim  in  an 
action  brought  by  the  auctioneer ;  secus,  if 
the  goods  had  been  sold  in  his  own  name, 
or  if  he  had  had  a  lien  upon  them.  Jarvis 
V.  Chappie,  2  Chitt.  57.  But  a  broker,  in 
selling  goods  without  disclosing  the  name 
of  his  principal,  acts  beyond  the  scope  of 
his  autiiority,  and  tlie  buyer  cannot  set 
off  the  debt  from  the  broker.  HuriiKj  v. 
Corrie,-l]i.  ic  A.  137. 

Where  a  broker  sold  goods  to  Smith  Sf 
Co.  on  a  commission  del  credere,  from  Me- 
siirier,  and  re-sold  the  goods  by  direction 
of  Smith  >Sc  Co.,  and  afterwards  disclosed 
the  name  of  his  principal  to  Smith  S^-  Co., 
and  after  the  expiration  of  the  credit  to 
Smith  ^'  Co.  paid  the  proceeds  to  Mesii- 
rier,  it  was  held  that  the  broker  could  not 
in  an  action  by  the  assignees  of  Smith  ^• 
Co.,  who  became  bankrupts,  set  ofl"  the 
payment  to  Mesurier.  Morris  v.  Chashy, 
4  M.  &  S.  5G0.  For  the  defendant  having 
sold  to  Smith  Sc  Co.,  as  broker,  and  having 
disclosed  the  name  of  his  principal  to 
Smith  §•  Co.  before  the  relative  rights  and 
situation  of  the  parties  were  altered,  it  was 
the  same  thing  as  if  the  disclosure  had 
taken  place  at  the  time  of  the  sale.  lb. 
And  see  Gnrncii  v.  Shiirpe,  4  Taunt.  242. 
Cumminff  v.  Forrester,  I  M.  &  S.  4!)5. 
Koster  v.  J^a-wn,  2  M.  &  S.  112.  Moore 
v.  Clemcntson,  2  Camp.  22.     Warner  v. 


M'Kay,  1  M.  &  W.  591.  The  case  of 
Grove  v.  Dubois,  1  T.  II.  112,  is  distin- 
guishable from  tliat  of  Morris  v.  Clensby 
in  tliis  respect,  that,  in  the  latter,  the  name 
of  the  principal  was  disclosed  before  any 
transaction  on  wliicli  the  defendant's  claim 
was  founded  took  place.  See  also  Morris 
V.  Clensby,  1  M.  &  S.  57fi;  where,  under 
tlie  same  circumstances  as  in  Morris  v. 
Cleasby,  4  M.  &c  S.5C(5,  except  that  it  was 
doubtful  whether  the  defendant  had  dis- 
closed the  name  of  his  principal  before  or 
after  the  payment  to  Mesurier,  the  Court 
granted  a  new  trial,  in  order  to  asct!rtain 
the  fact.  But  if  the  factor  has  a  lien  upon 
the  goods,  tlie  vendee  cannot  set  off  a  debt 
due  to  him  from  the  principal,  although 
the  name  of  the  principal  be  disclosed  at 
the  time  of  sale.  Atkyns  v.  Amber,  2  Esp. 
C.  49.3. 

By  the  stat.  8  G.  2,  c.  24,  mutual  debts 
may  be  set  off  against  each  other,  notwith- 
standing such  debts  are  of  a  different  na- 
ture, unless  where  either  of  the  debts  shall 
accrue  by  reason  of  a  penalty  contained  in 
any  bond  or  specialty ;  and  in  all  such 
cases  tlie  delit  intended  to  be  set  off  shall 
be  pleaded  in  bar,  in  whicli  plea  shall  be; 
shown  how  much  is  truly  and  justly  due  on 
cither  side;  and  in  case  the  plaintifi" shall 
recover,  judgment  shall  be  entered  for  no 
more  than  is  justly  due,  after  setting  one 
debt  against  the  other.  In  an  action  on  a 
bond,  the  defendant  in  his  plea  of  set-off" 
must  show  what  is  really  due  on  the  bond, 
and  the  averment  is  traversable.  Sym- 
monds  v.  Knox,  3  T.  R.  65.  Grimwood 
V.  Barriit,  6  T.  R .  4G0. 

(e)   Williams  v.  Daries,  1  C.  &  M.  4G4. 

(/)  Bult  v.  Burke,  7  C.  &  P.  80G. 

(J?)  Gould  v.  Oliver,  6  Sc.  648. 

{h)  B.  N.  P.  179.  Where  it  is  said,  that 
under  a  notice  of  set-off  for  use  and  occu- 
pation, the  defendant  cannot  set  off  rent 
reserved  by  indenture  of  lease.  Fowler  v. 
Jo7ies,  Sitt.  at  West.  Hil.  8  G.  2. 
S  s  -2 
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Against  as- 
signees of  a 
bankrupt. 


Answer  to 
set-off. 


Stat,  of 
Limita- 
tions. 


pliiintiff's  use,  the  tlefendant  may  prove  that  he  has  paid  bills  of  exfhange 
and  promissory  notes  for  the  plaintiff  at  his  request  («)•  And  under  a 
set-off  for  money  had  and  receired  to  the  use  of  the  defendant,  the  payment 
of  bills  by  the  defendant  to  the  plaintiff  is  presumptive  evidence  to  prove 
the  set-off,  without  actual  proof  that  the  amount  has  been  received  by  the 
plaintiff  (J). 

Where  the  defendant  sets  off,  against  the  assignees  of  a  bankrupt,  notes 
payable  to  the  bearer,  issued  by  the  bankrupt,  and  bearing  date  before  the 
bankruptcy,  he  must  prove  further  that  the  notes  came  into  his  hands 
before  the  bankruptcy  (/i) ;  but  it  was  held,  that  if  the  notes  had  been  made 
payable  to  the  defendant  himself,  the  date  would  have  been  reasonable 
evidence  of  their  having  come  to  his  hands  at  the  time  of  the  date(/). 

Proof  that  notes  to  the  amount  of  the  set-off  came  into  the  hands  of  the 
defendant  three  or  four  weeks  before  the  bankruptcy,  was  held  to  be 
evidence  for  the  consideration  of  the  jury,  to  show  that  those  were  the  notes 
produced  in  support  of  the  set-off  (?«). 

Where  the  defendant,  in  such  a  case,  sets  off  the  bankrupt's  acceptances 
given  in  exchange  for  his  own,  he  must  prove  either  that  the  obligation  on 
himself  to  pay  the  bills,  in  respect  of  which  the  acceptances  were  given, 
subsisted  before  the  bankruptcy,  or  that  there  was  a  mutual  credit  created 
in  the  origin  of  the  bills  {n). 

It  may  be  shown  by  the  assignees,  in  answer  to  a  claim  of  set-off  on  a  l»ill 
of  exchange,  that  it  was  indorsed  hy  a  third  person  to  the  defendants,  as  a 
mode  of  covering  the  amount  of  a  bill ;  for  the  defendants  do  not  hold  such 
bill  in  their  own  right,  but,  in  effect,  for  the  indorser  (o). 

Where  the  set-off  is  not  pleaded,  the  plaintiff  may  insist  on  the  Statute  of 
Limitations  at  the  trial;  for  he  had  no  opportunity  of  pleadin"-  it. 

It  seems  to  have  been  considered,  that  where  a  set-off  is  pleaded,  the 
plaintiff,  in  order  to  avail  himself  of  the  statute,  must  reply  it  specially  (/?). 
This,  if  it  be  law,  imposes  a  great  hardship  on  the  plaintiff;  for  as  he  cannot 
reply  more  than  one  matter,  he  is  placed  in  a  worse  sitiiation  than  the  de- 
fendant, who  can  plead  the  statute,  and  also  insist  upon  other  defences. 
It  seems  to  be  highly  unreasonable  tliat,  in  one  and  the  same  action,  the 
defendant  should  be  indulged  in  making  several  distinct  answers  to  the 
plaintiff's  claim,  and  yet  that  the  plaintiff,  in  his  answer  to  a  counter- 
claim on  the  part  of  the  defendant,  should  be  confined  to  one  answer. 
At  all  events,  where  the  debt  attempted  to  be  set  off  is  of  long  standing, 
the  jury  may  presume  satisfaction  from  lapse  of  time  and  other  circum- 
stances (q). 


(i)  Fletcher  v.  Lee,  cor.  Ld.  Ellenbo- 
rough,  C.  J.  Sitt.  after  Mich.  Term,  1817. 

{j)  Hehden  v.  Hansinh,  4  Esp.  46.  It 
has  been  said,  that  under  a  set-off  for 
money  had  and  received,  the  defendant, 
who  seeks  to  recover  for  an  over-payment, 
will  not  be  allowed  to  take  the  plaintiff  by 
surprise,  by  giving  it  in  evidence  under 
this  set-off.  Hampton  v.  Jarratt,  2  Esp. 
560,  cor.  Eyre,  C.  J. ;  sed  qncere ;  for  the 
pliintiff  might  have  iiad  a  bill  of  parti- 
culars. 

{k)  DicTison  v.  Evans,  6  T.  R.  57. 

(0  Ibid. 

{m)  Moore  y,  Wrhjht,  2  Marsh.  209. 


(")  Ouchterlomj  v.  JSasterby,  4  Taunt. 

838. 

(o)  Fair  V.  M'Irer,  16  East,  130. 

(p)  B.  N.  P.  180,  where  it  is  said,  that 
if  a  debt  barred  by  tlie  statute  be  pleaded, 
the  plaintiff  rnni/  reply  the  statute.  If  it 
be  given  in  evidence  on  notice,  it  may  be 
objected  to  at  the  trial.  Remington  v.  Ste- 
vens, Stra.  1271.  S.  P.  And  see  1  Starkie's 
C.  343.  Tlie  plaintiff  may  plead  that  he 
has  lieen  taken  in  execution  on  the  jud"-- 
ment  attempted  to  be  set-off.  Taulor  v. 
Waters,  blSl.kS.^QZ. 

(q)  Cooper  V.  Turner,  2  Starkie's  C, 
49/. 
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It  has,  however,  been  decided  that  the  plaintiff  must  reply  the  statute,  if  Stat,  of 
,  ^     ■     ■  .  -t.  /   \  Limita- 

he  mean  to  insist  upon  it(r).  ^^^^^ 

The  i)laintilf  cannot,  after  receiving  the  defendant's  particulars  of  set-off, 
and  keeping  them,  object  at  the  trial  tliat  they  were  not  delivered  within 
the  time  directed  by  the  Judge's  order;  he  ought,  it  seems,  to  apply  to 
the  Court  (s). 

An  allegation  of  an  agreement  to  set  off  a  specific  joint  debt  against  spe- 
cific separate  debts  previously  accrued,  is  proved  by  evidence  of  an  agree- 
ment prior  to  the  debts  accruing,  to  set  off  all  joint  debts  that  should  there- 
after arise  against  all  separate  debts  that  should  thereafter  arise  {tj. 

In  assumpsit  for  goods  sold  and  delivered,  it  is  no  answer  to  the  defen- 
dant's plea,  or  proof  of  set-off  after  notice,  that  it  was  agreed  that  the  goods 
should  be  paid  for  in  ready  money  (i<) ;  or,  that  the  defendant  brought  an 
action  to  recover  the  same  debt  before  the  i)laintiff's  cause  of  action  ac- 
crued (.r) ;  or,  that  the  defendant  has,  at  the  same  sittings,  recovered  a  ver- 
dict for  his  debt  (y) ;  or,  that  the  plaintiff  being  indebted  to  the  defendant, 
the  defendant  borrowed  money  under  an  express  promise  to  rej»ay  it  (z). 

The  plaintiff  cannot  use  a  notice  of  set-off  as  evidence  of  the  debt,  under    Effect  of. 
the  issue  oi'  non-assumpsit,  for  the  notice  is  in  the  nature  of  a  plea,  and  one 
plea  cannot  be  used  as  evidence  to  prove  a  fact  denied  in  anotiier  i)lea  (a)  • 
neither  can  a  particular  of  set-off  be  used  for  this  purpose,  for  it  is  incorpo- 
rated with  the  i)lea(ft). 

An  item  of  admission  in  a  set-off  does  not  supersede  the  necessity  of  proof 
of  that  item  by  the  jjlaintiff  (c). 

If  the  set-off  exceed  the  original  demand,  an  action  lies  for  the  surplus  (d). 
A  defendant  is  not,  in  any  case,  bound  to  set  off  his  cross-demand,  al- 
though the  action  be  brought  to  recover  the  balance  of  an  account  (e).  But 
if  he  does  not  set  it  off,  and  makes  default  at  the  trial,  the  plaintiff  may,  it 
seems,  either  take  a  verdict  for  the  whole  sum,  subject  to  a  reduction  in 
case  the  defendant  will  enter  into  a  rule  to  bring  no  action  for  the  set-off, 
or  for  the  balance,  with  a  special  indorsement  on  the  postea.  And  this 
indorsement  will,  it  seems,  be  a  ground  for  staying  the  proceedin"-s,  if 
a  cross-action  be  brought  if). 

Where  a  verdict  was  given  against  the  plea  of  set-off,  and  the  defendant 
afterwards  brought  an  action  for  such  cause  of  action ;  it  was  held,  that 
he  was  estopped  from  suing  for  the  same  rlemand.  And  a  plea  stating  the 
former  action,  and  that  the  second    action  was  for  recovery  of  the  iden- 

<r)  Chappie  v.   Durston,  1  C.  \:  J.  1.  the  vendor,  tliat  in  the  absence  of  any  evi- 

A  replication  of  the  Stat,  to  a  plea  (pf  a  pro-  tleuce  of  fraud,  it  was  to  be  taken  as  a 

missory  note  indorsed  by  the  adniinistrdtor  good  payment. 

of  the  payee  to  the  defendaht,  admits  the  (x)  jtwiAi.v  v. //«//,  Peake's  C.  210. 

making  and  indorsenunt  of  the  note.  Cr'rt/e  (y)  Ba.tJterri/le  v.  JJruivn,  Tr.   1   G.  3, 

v.  Capron,  1  Ad.  and  Ell.  102.  K.  B.  Sitt.;  B.  N.  P.  180.  JEva/i.'i  v.Pros- 

(j)  Lovdock  V.  Chevihj,  Holt's  C.  o.J2.  scr,  3  T.  R.  180. 

{t)  Kinnerley   v.    Hossack,   2   Taunt.  {z)  Lechinere  v.   Haickitis,  2   Esp.  C. 

170.  G2U.   Taylor  \.  0!tc;/,l^  Yes.  ISO.  i:iand 

(u)  Eland  v.  Kerr,  1  East,  375.  Com-  v.  Carr,  1  East,  375. 

forth  \.  Rireft,-2  M.  &   S.  510.     But  in  (a)  Harrington  v.  Mactnorri.s, oTannt. 

estimating  the  plaintitF'sdaina;ies,  the  jury  282. 

it  seems  should  take  into  consideration  the  (b)  Ibid. 

loss  sustained  from  non-payment  iu  ready-  (c)  Miller  v.  Johnxon,  2  Esp.  C.  602. 

money.     Ibid.      Note  that  payment  was  (rf)  Hennel  v.  Fairlam,  3  Esp.  C.  104. 

made   to  the   vendor's  brother  in   a  dis-  (e)  Laiiu/ v.  Chatham,  1   Camp.  252; 

honoured  bill    of  the  former,  which  was  1  Cliitty,  178,  n. 

taken  in  payment,  and  not  returned ;  it  was  (f)  Ibid, 
held,  ou  action  brought  by  the  assignees  of 

3  s  .3 
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tical  daiin  spcciHod  in  Ihut  Bet-oft;  is  not  answerodl.y  n  roi.lication  that 

no  evidence  was  oliered  to  substantiate  the  idea  of  set-oil" (i/)- 


IVirth  and 
ih'i-ivative 
se'tle- 
meiits. 


Hiring  and 
service. 


SETTLEMENT. 

Proof  that  a  party  Tv-as  born  in  a  particular  parisli  is  prima  facie  evidence 
of  a  settlement  there  (A).  But  it  has  been  lield,  that  the- dcclaratu.ns  of 
deceased  parents  are  not  evidence  as  to  the  place  of  birth  (*).  And  proot 
that  the  father,  grandfather,  or  any  other  male  ancestor  of  the  pauper,  was 
settled  in  the  parish,  is  prima  facie  evidence  of  the  settlement  of  the  pauper 
there-the  settlement  being  transmitted  from  father  to  son  until  a  new 
settlement  is  gained. 

If  the  settlement  of  the  father  cannot  be  ascertained,  proof  of  that  of  tlie 
mother  will  also  he  prima  facie  evidence  of  that  of  the  pauper  :  for  if  the 
father  had  no  settlement,  a  child  would  take  that  of  his  mother  (A). 

If  a  derivative  settlement  be  relied  on,  the  relationship  must  of  course  be 
proved  in  the  usual  manner  (Z). 

Presumptive  evidence  of  marriage,  by  proof  of  cohabitation,  reputation, 
&.C.  is  sufficient  (m). 

It  has  been  said  that  the  fact  that  the  pauper,  when  he  was  four  years 
of  age,  was  within  the  parish  of  A.,  is  no  evidence  of  a  settlement  there, 
though  no  evidence  be  given  to  show  a  settlement  elsewhere  (n)- 
A  bastard  can  gain  no  settlement  by  parentage  (o). 

The  evidence  to  prove  a  hiring  and  service  is  either,  1st,  Direct;  or, 
2dly,  Indirect.  1st.  Where  there  has  been  any  contract  (p)  between  the 
parties,  whether  written  or  oral,  capable  of  proof,  it  must  be  proved  ;  what 
passed  at  the  time  of  hiring  is  the  best  evidence  to  prove  the  nature  of  the 
contract ;  and  resort  ought  not  to  be  had  to  presumptive  evidence  where 
direct  evidence  of  this  nature  is  attainable.  If  the  terms  of  the  contract  be 
proved,  and  the  effect  of  that  contract  be  doubtful,  the  rpiestion  is  a  inire 
question  of  law  (g),  which  if  it  involve  real  difficulty,  may  properly  be  re- 


{(f)  Eastmure  v.  Laws,  5  Bing.  N.  C. 
444;  and  7  Bowling,  (P.  C.)  431. 

ill)  R.  V.  HeaUm  Norris,  6  T.  R.  653. 
i^.  v.  Wldxley,  2  Const,  14.  Tlie  fact  of  a 
pauper  remembering  himself  when  four 
years  of  age  in  the  parish  of  ^.,  is  no  evi- 
dence that  he  was  born  there.  R.  v.  Troio- 
hridge  Inli.,  7  B.  &  C.  252. 

Where  the  pauper,  a  bastard,  was  born 
in  Z.  during  a  wrongful  removal  of  the 
mother  from  5. ;  held,  that  the  latter  was 
clearly  in  law  its  place  of  settlement,  and 
the  Court  would  not  draw  any  presumption 
from  a  40  years'  relief  by  the  mother's 
parish,  where  the  child  had  followed  her 
during  nurture,  and  afterwards  continued, 
the  court  of  sessions  not  having  so  done. 
R.  V.  Great  SaUield,  6  M.  &  S.  408. 

(0  8  East, 530;  B.  N.  P.  294. 

{It)  Cripplegate  v.  St.  Saviour^s,  4 
Burn.  210,  23d  edit. ;  2  Bott.  13. 

(Z)  See  tit.  Pedigree. — Bastardy. 

(hO  R.  v.  Cliviger,  2  T.  R.  263.  R.  v. 
Stockland,  IVolan's  P.  L.  217,  1st  edit. 

(m)  R.  v.  TiiJifibitants  of  Trowbridge, 
7  B.  &  C.  252.  Note,  that  the  appeal  was 
against  an  order  of  removal  to  tiiat  parish. 


and  the  justices  at  sessions  quashed  tlie 
order  ;  l;ut  'jii.  win  ther,  though  they  were 
not  hound  to  act  upon  that  evidence,  they 
miglit  not  have  acted  on  it.  Ld.  Holt,  in 
Duke  of  Banbury  v.  Broughton,  Comb. 
364,  held  that,  where  a  child  is  first  known 
to  be,  thiit  parish  must  pro\  ide  for  it  till 
it  find  another. 

(o)  R.  v.  Mnrtleshnm,  10  B.  &  C.  77. 

Ip)  To  constitute  a  contract,  the  party 
hired  nnist  be  sui  juri-< ;  ami  therefore  a 
hical  militia  man,  liable  to  be  called  out, 
cannot  make  an  absolute  contract  for  a 
year.  R.  v.  Taunton  St.  James,  9  B.  & 
C.  831.  A  stiinilation  that  the  party 
hired  shall  comply  with  the  regulations  of 
the  factory  in  which  he  is  to  be  employed, 
which  regulations  are  occasionally  varied, 
is  not  an  exception.  J?,  v.  St.  John,  De- 
vizes, 9  B.  &  C.  896.  Secus,  where  the  en- 
gagement is  to  work  during  specified 
hours,  with  liberty  to  make  over-work. 
R.  v.  Birmingham,  9  B.  &  C.  925. 

{q)  If  there  be  anything  in  the  contract 
to  show  that  the  hiring  was  intended  to  be 
for  a  year,  a  reservation  of  weekly  wages 
cannot    control  that  hiring ;    but  if  tlic 


HIRING    AND    SERVICE. 


DOS) 


served  for  the  consideration  of  the  Court  above.  If  it  expressly  appear  Hiring, 
that  the  hirin-  was  a  general  one,  witliont  any  stipulation  as  to  tune,  the 
hny  will  infer^a  yearly  hirin-,  nnless  something  appear  to  raise  a  presump- 
tion to  the  contrary  (r).  And  it  has  been  held  by  the  Court  of  King's  Bench, 
tiiat  the  circumstance  that  the  servant  quitted  before  the  end  ol  the  current 
year,  is  not  sufficient  to  rebut  the  presumption  of  a  yearly  hiring  from  an 
indefinite  hiring  (s).  Neither  will  the  apprehension  and  understanding  of 
the  pauper  on  t"he  subject  make  any  difierence  (t).  Evidence  of  conversa- 
tions and  subsecpient  dealings  between  the  master  and  servant,  on  the 
subject  of  the  contract,  cotemporary  with  the  service,  is  admissible,  in  order 
to  control  the  presumption  («)•  But  although,  as  a  mere  presumption  of  aw, 
the  Court  above  will  infer  a  yearly  from  an  indefinite  hiring,  yet,  where 
there  are  any  circumstances  in  the  case  which  tend  to  a  contrary  conclusion, 
it  is  the  duty  of  the  Court  below  either  to  find  or  to  negative  the  fact  of  a 


payment  of  weekly  wages  be  the  only  cir- 
cumstance from  which  the  dnratinn  of  the 
contract  is  to  be  collected,  it  mu<t  be  taken 
to  be  only  a  weekly  hiriiiLC-     Per  liiilhr,  J. 
B.  V.  Newton  Toneij,  -2  T.  U.  4.-/1 ;  -2  15ott. 
2-23.     li.  V.  Odihum,  '2  T.  U.  V>-2-2.     If.  v. 
Piicklechiirch,  5  East,  3s2.  The  presump- 
tion of  a  weekly  hiring  is  rebutted  by  evi- 
dence of  a  stipulation  for  a  month's  notice 
to  quit.     It.  V.  Ildiitprestoji,  b  T.  R.  2()o. 
A  hirin'g  for  a  year,  determinable  within 
the  year  by  matter  subsequent,  is  never- 
theless a  good  hiring  for  a  year  within  the 
statute;  and   service  under  it   for   a   less 
period  than  a  year,  may  be  connected  with 
previous  service  under  a  hiring  for  a  less 
period  than  a  year.     R.  v.  Farlehjh  Wal- 
lop, 1  B.  &  Ad.  330.     Upon  an  agreement 
by  the  pauper  to  work  in  a  factor^r  for  four 
years,  and  "  in  all  things  to  observe  and  oley 
all  the  rules  and  regulations  of  the  master, 
as  well  witli  regard  to  the  hours  of  attend- 
ance and  of  work,  as   the  mode  and  par- 
ticulars of  working;"  after  executing  which 
she  was   told    by    the    foreman    that  she 
must  observe  the  working  hours,  and  if  cer- 
tain work  was  not  done  must  work  twelve 
hours  a  day;  held,  that  wiiat  passed  be- 
tween the  pauper    and    the   toreman  was 
inadmissible  to  explain  the  affreement,  and 
that  the  stipulation  in  the  contract  to  ob<  y 
the  rules,  &c.,  amounted  to  no  more  than  a 
contract  to  obey  the  orders  of  the  master, 
and  was  no  exception  to  the  agreement. 
R.  \.  St.  John,  Derhe.1,  9  B.  &  C.  890. 
Where  the  hiring  of  the  pauper  was  at  first 
by   the  week,   and    continued    for    eight 
months,  after  which  the  nature  of  the  em- 
ployment and  mode  of  payment  varied,  and 
the  pauper  continued  to  serve  for  several 
years,    held,    that   whether   there    was  a 
general  hiring,  or  an  express  hiring  for  a 
year,  was  a  question  entirely  for  the  ses- 
sions,  and    the    ease    was    therefore  sent 
back.     R.  v.  Roa,l,  1  B.  &  Ad.  302.     So 
where  on  a  hiring  in  the  terms  "  let  him 
stop  what  time  he  would,  he,  the  master, 
would    give  him   satisfaction,    if    not   in 
money,  in  clothes,"  and  the  sessions  fouud, 


as  a  fact,  that  there  was  no  general  hiring^ 
the  Court  refused  to  disturb  the  finding,  it 
being  a  question  of  fact  to  be  decided  by 
tliem.     R.  v.  Rusllstuv,  8  B.  &  C.()OS.  So 
where  the  pauper  was  told  he  might  stay 
a  fortnight,  until  another  came,  but  who 
was  not  engaged,  and  the  pauper  stayed  for 
three  years  and  a  quarter,  and  then  hired 
himself  at  another  place  without  consulting 
his  master,  wlio  afterwards,  on  being  told 
of  his  going,  only  said  "  th;.t  if  it  was  his 
uiiml  to  go  he  believed  he  nuist,"  ar.d  the 
sessions  foun.l  tl-.at  there   was  an  implied 
hiring  for  a  vear,  tlie  Court  refused  to  dis- 
turb the  decision.    R.  v.  St.  Martin,  Lei- 
center,  8  B.  &  C.  074.    And  see  R.  v.  Pen- 
dleton, lb  East,  449.     Sccns,  where  there 
are  no  premises  whatever  to  warrant  the 
finding  of  the  sessions;  as  where  tlie  hiring 
was  "  at  so  much  i)er  week,  and  a  month's 
wages  or  a    month's    warning;"   it  being 
manifestly  intended  that  the  service  should 
continue  "for  a  longer  period  than  a  week, 
and  therefore  a  hiring  unlimited  in  dura- 
tion, from  which  the  law  implies  a  hiring 
for   a  year,  the   Court   held,  that    there 
were  no  premises  to  warrant  the  sessions 
in  deciding  that  there  was  not  a  yearly 
hiring,  and  quashed  the  order.     R.  v.  St. 
Andreirs,  Pershore,  8  B.  &c  C.  079. 

(/•)  R.  v.  Wincanton,  2  Burr.  S.  C.  299; 
4  Burn.  270.  23d  edit.  R.  v.  Lerwick 
St.  John,  Burr.  S.  C.  002;  Burn's  J. 
270.  R.  V.  Worfeld,  b  T.  R.  .000  ;  1  Inst. 
420.  R-  v.  Bath  Eu*ton,  Burr.  S.  C. 
823.  R-  v.  Macdesjitld,  3  T.  R.  70-  But 
the  sessions  ought  to  draw  the  conclusion; 
infra,  1001,  note  (jk). 

(.v)  R.\.  Worfeld,b'T.n.bm. 
(t)  King's  Norton  v.  Camden,  2  Str. 
1139.  R.  V.  Seaton  and  Beer,  Cald.  440 ; 
4  Burn.  279.  R.  v.  Astley,  ibid.  R.  v. 
Wincaunton,  4  Burn.  270  ;  Burr.  S.  C. 
299. 

"  (?<)  R.  V.  Dedham,  Burr.  S.  C.  053.  R. 
V.  St.  Matthew's,  Ipswich,  3  T.  R.  449. 
D.  of  Buller,  J.  in  R.  v.  Seaton  and  Btcr, 
4  Burn.  279. 
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SETTLEMENT  : 


Hirina 


Fraud. 


Hiring, 
presump- 
tive evi- 
dence of. 


yearly  hiring  (?').  And  in  such  case  the  Court  will  not  disturb  the  finding 
of  the  sessions.  The  contract  of  liirinj^  beinj^  lost,  tlic  i)uui)er  iiuiy  be 
asked  whether  it  was  not  founded  in  part  upon  her  aj^reeing  to  cohabit 
with  her  master;  as  it  is  necessary  to  ascertain  the  nature  of  the  con- 
tract, whether  void  in  part  or  in  toto  {x). 

If  a  father  make  a  contract  for  his  son,  and  the  son  adopt  it  by  serving 
under  it,  it  is  the  contract  of  the  son,  by  his  ratification  of  the  contract  so 
made  (y). 

Where  it  is  doubtful  whether  the  parties  intended  a  contract  of  hiring 
and  service,  or  a  contract  of  apprenticeship,  parol  evidence,  as  has  been 
seen,  is  admissible  to  show  the  real  intention,  although  a  written  contract 
has  been  entered  into  (z). 

And,  in  general,  evidence  of  fraud  is  admissible  in  oi)position  to  the 
express  and  colourable  terms  of  the  contract,  as  to  show  tliat  the  parties 
really  contracted  for  a  year's  service,  although,  in  order  to  prevent  a  settle- 
ment, they  also  colourably  contracted  for  a  shorter  period.  But  there  is  no 
fraud  in  contracting  for  a  period  less  than  a  year,  although  in  order  to  i)re- 
vent  a  settlement  (a). 

Fraud  exists  in  those  cases  only  where  the  parties  actually  contract  for  a 
year  or  more,  but  ostensibly  contract  for  a  shorter  period,  so  as  to  secure 
the  benefit  of  a  contract  for  a  year,  or  of  longer  duration,  with  intent  to 
evade  the  legal  consequences  of  their  act  {b).  .The  same  obsen-ation  is 
applicable  where  less  than  the  true  consideration  is  expressed  in  a  deed  as 
the  purchase-money  to  be  paid  for  an  estate  (c). 

If  direct  evidence  as  to  the  terms  of  the  actual  contract  cannot  be  pro- 
cured, they  may  be  presumed  from  the  acts  and  conduct  of  the  parties. 
Thus,  in  general,  a  hiring  for  a  year  may  be  inferred  from  a  service  for  a 
year  {d),  especially  if  the  presumption  be  confirmed  by  the  conduct  of  the 
parties  in  relation  to  that  service.  And  it  seems  that  all  acts,  and  even 
declarations,  made  by  the  parties,  contemporary  with  the  service  and  con- 
nected with  it,  and  explanatory  of  the  terms  on  which  they  contracted, 
would  be  evidence  for  this  purpose  (e);  but  that  mere  naked  assertions', 
made  subsequently  to  the  service,  and  unconnected  with  it,  would  be  inad- 
missible. The  presumption  of  a  yearly  hiring  from  a  service  for  a  year,  is 
one  of  law  and  fact  (/) :  that  is,  the  court  of  quarter  sessions  ouglit  to  draw 
the  conclusion  from  such  evidence  standing  uncontradicted.  °But  if  the 
Court  below  does  not  find  a  yearly  Iiiring  from  such  evidence,  the  Court 
above  cannot  infer  one  {g).     And,  in  general,  where  the  evidence  of  a  on- 


{v)  See  Ld.  Kenyon's  observations  in  the 
preceding  case. 

{x)  B.  V.  Northwlncjjield,  1  B.  &.  Ad. 
912. 

{y)  R.  V.  Bitrbacli,  1  M.  &  S.  370. 

{z)  Supra,  tit.  Parol  Evidence.  A 
contract  to  teach  a  servant  does  not  neces- 
sarily exclude  a  contract  of  hiring  and  ser- 
vice. R.  V.  Burbcich,  1  M.  &  S.  370.  Pro- 
vided the  relation  of  master  and  servant 
otherwise  existed.  Sccus,  where  the  con- 
tract is  merely  to  teach  for  a  year.  R.  v. 
Kidwelly,  2  B.  &  C.  750.  Where  the  in- 
ference is  to  be  made  from  the  contract 
itself,  the  Court  will  collect  tlie  intention 
of  the  parties  from  the  whole  tenor  of  the 


instrument.  R.  v.  Tipton,  9  B.  &  C. 
888. 

(«)  R.  V.  Haufjhton,  1  Str.  83. 

{h)  R.  V.  Mursley,  1  T.  R.  G94. 

(c)  Supra,  791. 

{d)  R.  V.  Lyth,  5  T.  R.  327.  R.  v. 
Hales,  5  T.  R.  668.  Saint  James's  in 
Poole  v.  Holy  Trinity  in  Wareham, 
Cald.  141.     R.  V.  Hampreston  5  T.  R. 

(e)  Wlncanton  v.  Crediton,  B.  S.  C. 
299.  Wandsworth  v.  Putney,  2  Bott. 
194j*M;,m,  999(m). 

(/)  See  tit.  Presumption. 

<,JF^  ^f  ^"^'^^^yon,  R.  V.  Lyth,  6  T.  R. 
327.     R.  V.  Hales,  5  T.  R.  668. 
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trfict  is  merely  presumptive,  the  Court  below  must  draw  the  inference,  either   Hir^.?r,  ^ 
finding  or  negativing  a  contract  for  a  year  (A).  ?i\^e  evi- 

The  justices  below  may  infer  a  hiring  for  a  year,  from  continuance  ol   a^uce  of. 
service,  although  the  original  contract  was  for  less  than  a  year  (i). 

t;o  if  there  be  evidence  tending  to  prove  a  dispensation  with  the  service, 
the  justices  below  ought  to  find  whether,  in  fact,  there  was  a  dispensation 
or  not-  and  if  they  find  a  dispensation,  and  there  be  evidence  tending  to 
prove  it,  the  Court  above  will  not  interfere  (A),  although  the  Court  above 
would  have  formed  a  different  oi)inion  upon  the  facts  stated. 

The  fact  that  the  master  paid  the  whole-year's  wages  at  the  end  of  the    Service, 
year,  is  prima  facie  evidence  that  the  party  served  for  the  year(0. 

To  prove  a  settlement  under  an  apprenticeship,  the  deed  of  apprentice-  Appren- 
shi))  must,  of  course,  be  proved  in  the  usual  way  (»«),  properly  stamped (n).  "" 
But  it  is  sufficient  to  prove  that  it  was  executed  by  the  apprentice,  without 
proving  the  execution  by  the  master  (o).  In  the  case  of  a  parish  apprentice, 
as  well  as  in  any  other  (;>),  where  the  pauper  was  bound  as  a  parish  appren- 
tice, and  the  deed  was  executed  by  all  but  the  apprentice,  who  served  five 
months  under  the  indentures,  it  was  held  to  be  a  sufiicient  assent  on  the 
part  of  the  apprentice  (q). 

By  the  stat.  4;i  Eliz.  c.  2,  s.  5,  parish  apprentices  are  to  be  bound  by  the 
greater  part  of  the  churchwardens  and  overseers.  Where  one  of  the  two 
overseers  was  also  sole  churchwarden,  and  the  indentures  were  executed  by 
the  two  overseers,  the  binding  was  held  to  be  insufficient  (r).  But  by  the 
Stat.  51  G.  3,  c.  80,  such  indentures  which  have  been  or  shall  be  executed 
and  signed  by  two  persons  only,  acting  or  purporting  to  act  in  the  capacity 
of  churchwardens  as  well  as  of  overseers,  shall  be  valid.  It  was  held,  under 
this  statute,  that  where  there  were  three  officers  in  tiie  parish,  one  of  whom 
acted  as  churchwarden  as  well  as  overseer,  a  binding  by  that  person,  and 
one  of  the  others  who  acted  as  overseer,  was  sufficient  (s). 

(h)  R.  V.  InhahUautsof  Sencroff,2'Sl.  acts   that  leap-year  shall  consist  of  366 

&  S.  472.     R.  V.  Inhnhiiants  of  'Ti/rlri/,  days.     But  where  the  inference  is  one  of 

4  B.  &  A.  024.     See  tit.  Law  and  Fact,  mere  law,  arising  upon  the  facts  stated, 

YqI   j_  the  Court  above  is  not  liound  by  the  con- 

(i)  R.  V.  Long  Whatton,r>  T.  R.  447  ;  chi^ion  drawn  by  tlie  Justices  at  sessions. 
wliere  the  ori'^aiial  aprreement  was  for  ser-  R.  v.  Whiftlcbiiry,  G  T.  R.  404. 
vice  from  March  to  Michaelmas,  but  the  [1)  Mihcichv.  Creijf on,  Burr.S.C.  4Q3. 
service   continued  for  three   years.      See  (///)  .S'«;;m,  Vol.  I.  tit.  Deed.     A  bind- 
also  R.  V.  Iliiles,  5  T.  R.  (>(i8.     But  see  ing  by  deed  is  sufficient,  though  it  be  not 
R.  V.  Anlbujtou,  2  A.  &  E.  2(50,  where  the  indented.     31  G.  3,  c.  11. 
Court  quashed   the  order  of  sessions,  the  (h)  /«//y/,  tit.  Stamp. 
Court  below  having  implied  a  yearly  hiring  (o)  R.  v.  >Y.  Peter's  on  the  Hill,  14  G. 
from  premises  which  did  not  warrant  the  2 ;  2  Bott.  307.     R.  v.  Rihc^tester,  2  M. 
conclusion.     But   note  that  the  evidence  &  S.  135.     But  in  general  the  apprentice, 
negatived  the  conclusion  of  a  yearly  hiring  though  an  infant,  must  be  a  party.     It.  v. 
behi"  on  same  terms  as  before,  i.  e.  for  a  Cromford,  8  East,  2.5.  R.  v.  Chesterfield, 
gross  sum  for  a  term  less  than  a  year.  2  Salk.  470.     So,  if  he  be  an  adult.    R.  v. 

{k)   R.  V.  Inhabitants  of  Ti/rley,  4  B.  &  Rlpon,  9  East,  20a. 

A.  024.     Where  the  hiring  was  from  the  {p)  Ibid,  and  R.  v.  Fleet,  17  G.  3;  2 

13thof  Mdyl819tothel3thof  MaylB20,  Bott.  371. 

the  Litter  year  being  leap-year,  and  a  ser-  {q)  R.  v.  St.  Nicholas  m  Nottuujhnm, 

vice  till  the  12th  of  May' 1820,  viz.  305  2  T.  R.  726. 

days,  it  was  held  by  the  sessions  to  be  in-  (r)  R.  v.  All  Saints,  Derby,  13  East, 

sufticieut, and  per  Ld.Tenterden,"  whether  143. 

there  was  a  dissolution  or  dispensation  was  (.«)  R.  v.  St.  Margaret,  Leicester,  2  B.  & 
for  the  sessions  to  decide.  I  sliould  not  A.  20U.  See  the  stat.  50G.3,c.  130,  as  to 
be  disposed  to  interfere  with  their  judgment  parish  apprentices.  Where  the  apprentice 
if  I  thoun-ht  it  wrong,  which  I  do  not."  is  bound  to  a  master  residing  within  an  ex- 
Note,  the^statuti!  24  G.  2,  c.  23,  8.  2,  en-  elusive  jurisdiction,  notice  to  the  overseers 


1002  ^:ettlement  : 

Appreu-  By  the  stat.  54  Geo.  3,  c.  107,  it  is  sufficient  that  such  indentures  be  exe- 

tice.  cuted  by  the  overseers  of  a  township,  hamlet,  or  chapelry,  and  the  person  or 

persons  acting  as  churchwardens  or  chapelwardens  for  such  township,  ham- 
let, or  chapelry,  provided  such  person  or  persons  shall  have  been  duly 
sworn  into  the  office  of  churchwarden  of  the  parish  in  wliich  such  township, 
hamlet,  or  chapelry  is  contained,  or  into  tha  office  of  churchwarden  or 
chapelwarden  of  such  township,  hamlet,  or  chapelry.  And  by  sect.  2  of  the 
same  statute,  indentures  executed  by  the  overseers  and  by  the  churchwardens, 
&c.  or  chapelwardens,  &c.  acting  for  or  appointed  in  respect  of  any  town- 
ship, hamlet,  chapelrj^,  or  place,  or  the  major  part  of  them,  shall  be  valid. 

The  assent  of  two  justices  under  the  stat.  of  Eliz.  c.  43,  must  be  proved  in 
Avriting  (t) ;  and  as  this  act  is  a  judicial  one,  a  separate  signing,  without 
mutual  conference,  is  insufficient  (u).  But  it  is  sufficient  that  one  sign  alone, 
and  that,  after  meeting  on  the  subject,  the  other  signs  in  his  presence  (x). 

It  is  sufficient  to  prove  that  the  justices  who  assented  acted  as  justices  for 
the  county  at  the  time. 

Where  "the  respondents,  in  order  to  vacate  an  indenture  of  ajjprenticeship, 
by  proof  that  one  overseer  only  had  been  appointed,  gave  notice  to  the  aj)- 
pellants  to  produce  all  papers  and  writings  in  their  custody  and  powder,  and 
the  appellants  produced  one  book,  which  was  the  only  one  in  existence, 
and  the  parish  officer  Avho  produced  it  proved  that  no  appointments  were 
kept  by  the  parish,  it  was  held  that  the  respondents  could  not  inquire  of  a 
-witness  whether,  in  that  year,  there  had  been  one  or  more  overseers,  with- 
out proof  that  the  parish  had  the  actual  custody  of  the  appointment ;  for  the 
overseer  himself  has  the  legal  custody  of  his  appointment,  which  he  keeps 
for  his  own  justification  ;  and  no  notice  had  been  given  to  him  to  produce 
his  appointment;  recourse  could  not  therefore  be  had  to  secondary  evidence, 
before  the  means  of  obtaining  primary  evidence  had  been  exhausted  (y). 
Proof  of  In  order  to  render  a  service  under  another  person  than  the  original  master 

effectual  for  the  purpose  of  gaining  a  settlement,  evidence  is  necessary  of 
an  express  consent  by  the  master  to  such  service  (z) ;  the  mere  knowledge, 
on  the  part  of  the  master,  that  the  apprentice  served  another,  is  insuffi- 
cient (a) ;  and  so  is  a  general  consent  to  the  apprentice  to  work  where  he 
will  (b). 

"Where  the  evidence  of  assent  is  circumstantial,  it  is  for  the  sessions  to 
draw  the  conclusion  (c). 

of  the  poor  of  the  parish  within  which  the  (z)  R.  v.  HoJy  Trinity  in  the  Mbiories, 

apprentice  is  bound,  is  essential,     i?.  v.  8  T.  R.  605.     R.  v.  Cred'iton,  1  East,  .59. 

Newark,  3  B.  &  C.  59.     Abbott,  L.  C.  J.  R.  v.  Inhahitants  of  Ashhy-dc-la-Zouch, 

dissent  lent  e.  The  signature  by  two  justices  1  B.  &  A.  110.     R.  v.  Shebbear,  1  East, 

under  sec.  1,  need  not  be  under  seal.  Seciis,  73.     See  R.  v.  Burslem,  3  P.  &  D.  38. 

under  the  11th  sec.  where  the  overseers  (a)  R.   v.  Ideford,    Burr.   S.  C.  821 ; 

are  not  parties.     R.  v.  St.  Pmd,  Exeter,  4  Burn.  417. 

10  B.  &  C.  12;  and  see  also  1  &  2  G.  4,  (j)  _r_  ^,  gf^  j^^j^g^  Middlesex,  1   Bh 

c.  32,  and  R.  v.  Shrpton,  8  B.  &  C.  88,  as  553 .   5^^^..  S.  C.  542.     R.  v.  Inhabitants 

to  the  allowance  of  the  indenture,  where  of  Bow,  4  M.  &  S.  3S3.     R.  v.  St.  Helen, 

tlie  apprentice  is  bound  to  a  master  resi-  stonegate,  1  East,  285. 

dent  in  another  county.  ,  ^   -o        ry     ,-^        ■,  t-    4.    -r\      i> 

(c)  R.  v.  Crediton,  1  East,  o9.     R.  v. 

(0  R.  V.  Saltern,  1  Bott.  G13 ;  4  Bum.  InhaUtaiits  of  Ashby-de-la-Zuuch,  1  B. 

3^3.  &  A.  116.     R.  V.  Inhabitants  of  White- 

(u)  R.  V.  Hamstall  Ridgioare,  3  T.  R.  church,  1  B.  &  C.  574.     The  question  in 

380.  sucli  case  is,  whether  there  be  a  continuance 

(.r)  R.  V.  Winwlch,  8  T.  R.  455.  of  the  former  service  of  apprenticeship. 

((/)  Per  Ld.  Elleiiborough,  R.  v.  Stoke  See  R.  v.  Wabifleet,  All  Saints,  3  P.  ic 


assent. 


Goldinrj,  1  B.  &  A.  173.  D.  72. 
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In  the  case  of  a  settleineiit  by  servinjr  a  public  office  for  a  year,  if  the  By  serving 
office  be  of  a  public  nature,  as  that  of  constable,  or  collector  of  the  land-tax,  a  P^Wic 
the  law  recognizes  the  existence  of  the  office  {d).  But  if  the  office  be  of  a 
local  nature,  its  existence  must  be  established  according  to  the  circum- 
stances of  the  case;  by  means  of  the  original  grant,  if  it  still  exist ;  by  the 
court-rolls  of  a  manor  (e),  ancient  customaries,  or  entries  in  the  parish 
books  (/),  &c. 

And  proof  must  be  given  of  the  election  or  appointment  of  the  party  (/;). 
The  appointment  of  a  bors-holder  must  be  proved  by  the  presentment  of  a 
jury  at  the  leet  (/<)• 

The  words  of  the  stat.  3  &  4  W.  &  M.  c.  11,  s.  6,  are,  "shall  for  himself, 
and  on  his  own  account,  execute  any  public  office  or  charge."  Those  of  the 
stat.  9  &  10  W.  3,  c.  11,  are,  "  shall  execute  some  annual  office  in  such  parish, 
being  legally  placed  in  such  office."  It  seems  to  have  been  considered  by 
a  writer  of  great  experience  and  authority  on  this  branch  of  the  law,  to  be 
doubtful  whether  it  be  necessary  to  prove  a  regular  title  to  the  office,  as  in 
a  proceeding  by  quo  warranto ;  or  whether  acting  in  the  office  for  a  year  is 
not  prima  facie  evidence  of  a  legal  appointment  (i).  It  is  therefore,  at  all 
events,  a  matter  of  prudence  to  be  prepared  with  the  proper  evidence  to 
show  a  legal  appointment,  although  it  seems  that  evidence  of  the  actual 
execution  of  a  pul)lic  office  by  the  party  for  a  year  would  afford  presumptive 
evidence  of  a  legal  appointment,  against  the  inhabitants  of  the  parish  where 
he  so  acted,  for  the  purpose  of  a  settlement  (j).  Proof  of  residence  is 
essential  (A). 

For  evidence   of  a  settlement  by  estate,   the  observations  which  have    By  estate, 
already  been  made,  as  to  the  proof  of  a  legal  title,  may  be  referred  to  (Z). 
Proof  of  an  equitable  title  is  sufficient ;  and  this  must  be  proved,  as  in  the 
case  of  a  legal  title,  by  means  of  the  original  will,  probate,  or  deed,   by 
virtue  of  which  the  right  accrues  (??*). 

It  has  been  said,  that  in  settlement  cases  the  same  strictness  of  proof  is 

((Z)  Bishnin  v.  Coolt,  2  Const,  167.  not  be  any  execution  of  the  office  within 

(e)  4  Leon.  242.  *''^  3  &  4  W.  &  M.  c.   11,  and  that  no 

/  ^\   c      /'  "  ^    ,»        -.  m  T>  oi-n  settlement  was  gained.     B.  v.  Stogursey, 

if)  Stead  V.  Heaton,  4  T.  R.  009.  j  ^  ^  ^j_  ^y^^*  ^„^1  ^,^    ^^j^^t^/r  ^J^ 

(ij)   Stqjrci,  tit.   Character.  —  Con-  an  office  can  be  considered  an  annual  one 

STABLE.  within  the  statute. 

Jh)   Winghcan  v.  Sellbidge,  Burr.  S.  C.  ^j^  g^^  Berryman  v.  Wise,  4  T.  R.  306, 

""'  and  supra,  027. 

(*)  1   Nolan,  489.     A  party  not  certi-  (j.)  _r.  y.  Woodbridge,4  B.  &  Ad.  711. 

floated  was,   upon  the  nomination  of  his  Residence  by  a  curate  in  a  rectory-house 

employer,  chosen  titliing-man  at  a  court-  assigned  according  to  the  stat.  57  Geo.  3, 

leet,  and  ordered  to  be  sworn  into  office  g.  jjy^  ia  a  coming  to  settle.     R.  v.  New 

within  a  month,  under  a  penalty  ;  he  exe-  ington,  5  B.  &  Ad.  540. 

cuted  the  office  for  a  year  from  the  time  of  .^.  ^j^_  Eject.ment. 

liis  having  been  so  chosen,  but  was  never  ^  ' 

sworn  in  ;  held,  that  he  gained  a  settlement  (m)  A  pauper  seised  of  copyhold  lands, 
bv  executing  f/e/Vtc<o  an  annual  office  on  his  and  who  covenants  with  trustees  for  the 
own  account,  under  the  st.  3  &  4  W.  &  M.  payment  of  his  debts,  and  to  surrender  to 
c.  ll,s  0.  The  oath,  although  required  as  a  purchaser,  has  the  legal  estate  till  sur- 
a  sanction  to  the  tit  and  proper  execution  render.  R.  v.  Ardleigh,  2  N.  &  P.  240, 
of  the  office  for  the  interest  of  the  public.  The  mere  local  privilege  of  a  burgess,  who 
is  not  essential  to  its  due  execution.  R.  v.  has  no  estate  legal  or  equitable,  does  not 
Corfe  Mullen,  1  B.  &  Ad.  211.  Where  confer  a  settlement.  R.  w.  Bedford,  10 
the  pauper  performed  the  duties  of  parish  B.  &  C.  54.  Nor  will  an  estate  in  re- 
clerk,  and  afterwards  received  a  salary  mainder.  R  v.  Willoughbi),  10  B.  &  C. 
from  the  parish  officers,  but  never  received  02.  R.  v.  Eatington,  4  T.  R.  177.  R.  v. 
any  appointment;    held  that  there  could  Ringstead,9ili.&cC.'2\^. 
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settlement; 


By  estate,     not  requisite  as  in  ejectment,  where  the  object  is  to  change  the  possession 
and  affect  the  right  {n). 

It  has  been  seen,  that  the  sum  stated  in  the  deeds  of  conveyance,  as  the 
consideration  paid  for  an  estate,  is  not  conclusive  in  a  case  of  settle- 
ment (o). 
By  renting  The  evidence  to  prove  a  settlement  by  coming  to  settle  on  a  tenement  of 
a  tenement,  ^he  annual  value  of  10/.,  or  by  bond  fide  taking  a  lease  of  such  a  tenement, 
with  forty  days'  residence  {p)  in  the  parish,  requires  little  notice  in  the 
present  work.  The  question  whether  the  tenement  be  of  such  a  nature  as 
will  confer  a  settlement,  seems  to  be  one  of  mere  law  {q).  It  must  be  proved 
that  the  pauper  occuijied  a  tenement  of  the  yearly  value  of  10  Z.  during  the 
whole  of  the  forty  days'  residence  (r). 

It  is  not  necessary  to  prove  an  express  contract  for  the  tenement ;  it  is 
sufficient  if  the  pauper  reside  forty  days  in  a  tenement  of  sufficient  value 
with  the  permission  and  assent  of  the  landlord ;  for  the  law  implies  a 
contract  (s). 

And  it  has  been  held,  that  parol  evidence  of  the  fact  of  tenancy  was 
admissible,  although  the  party  held  under  a  written  agreement  (#). 

The  parties  may  show  that  the  real  annual  value  of  the  premises  was 


(n)  B.  V.  Butterton,  6  T.  R.  554. 

(o)  Svprti,  791. 

(p)  By  the  stat.  6  Geo.  4,  e.  57,  no 
settlement  shall  be  grained,  unless  the  tene- 
ment consist  of  a  house  or  building-,  being 
a  separate  and  distinct  dwelling-house  or 
building,  or  of  land  within  the  parish,  or 
of  both,  bond  fide  rented  by  such  person, 
at  the  sum  of  10  Z.  at  least,  for  the  term  of 
one  whole  year,  nor  unless  the  house  or 
building  or  land  shall  be  occupied,  and  rent 
actually  paid  for  the  term  of  one  whole 
year  at  the  least. 

{q)  See  R.  v.  North  Bedburn,  Cald. 
452;  2  Nolan,  31,  .32.  And  therefore  a 
case  reserved  should  state  the  nature  of 
the  tenement,  to  enable  the  Court  ahove  to 
judge.  It  was  held  to  be  insufficient  to 
state  that  the  pauper  rented  a  land  sale 
colliery.  lb.  See  R.  v.  Fladbury,  2  P. 
&  D.  271. 

(r)  R.  V.  Boicness,  4  M.  &  S.  210. 

(«)  Per  Ashurst,  J.,  R.  v.  Netherseal, 
4  T.  R.  258 ;  i.  e.  before  the  st.  59  G.  3, 
c.  50  ;  see  above,  note  {p).  A  prima  facie 
case  of  tenancy  having  been  made  out  by 
occupation  and  payment  of  rates,  the  oppo- 
site party  attempted  to  show  that  in  fact 
the  premises  were  let  to  the  pauper  and 
others ;  this  letting  appeared  to  have  been 
by  a  written  instrument ;  and  it  was  held 
that  it  could  only  be  proved  by  the  pro- 
duction of  such  written  instrument.  R.  v. 
Rmcden,  8  B.  &  C.  708.  Under  the  6  Geo.  4, 
c.  57,  the  terms  of  the  tenancy  are  material 
to  ascertain  what  is  the  rent  contracted 
for,  and  this  can  be  proved  only  by  refer- 
ence to  the  agreement  itself,  if  in  writing, 
and  not  by  parol ;  where  the  sessions  acted 
upon  parol  evidence,  the  written  document 
being  in  existence  and  not  produced,  the 
Court  quashed  the  order.     R.  v.  Mcrthyr 


Tydvil,  1  B.  &  Ad.  29.  A  tenement,  con- 
sisting of  a  dwelling-house  and  32  acres  of 
land,  was,  since  the  6  Geo.  4,  c.  57,  hired 
and  occupied  for  a  year  at  an  annual  rent 
of  20  /.,  and  a  year's  rent  paid  ;  27  acres  of 
the  land  were  situate  in  the  township  of  N., 
and  five  acres  within  that  of  P. ;  held,  that 
evidence  was  admissible  to  show  how  much 
of  the  entire  annual  rent  of  20  /.  was  paid 
in  respect  of  the  land  in  N.  R.  v.  The 
Inhabitants  of  Picherbuj,  2  B.  &  Ad.  267. 
Yet  the  intention  of  the  Legislature  clearly 
was  to  exclude  evidence  as  to  value.  Where 
under  the  6  Geo.  4,  c.  57,  the  pauper  bouit 
fide  rented  a  tenement,  being  a  distinct  and 
separate  dwelling-house  and  land,  at  a  rent 
exceeding  )0Z.  per  annum,  the  rent  for  one 
whole  year  having  been  paid,  hut  it  ap- 
peared that  he  underlet  the  land  ;  held, 
that  the  statute  not  expressly  requiring  the 
land  to  be  occupied  "  by  the  person  hiring 
the  same,"  it  was  a  sutiicient  occupation 
under  the  yearly  hiring.  R.y.  Great  Bent- 
ley,  10  B.  &  C.  520.  After  the  6  Geo.  4, 
c.  57,  the  sessions  found  that  the  pauper 
bona  fide  hired  the  tenement  of  10  Z.  value 
in  an  adjoining  parish,  but  that  being  un- 
able to  pay  the  rent  remaining  due,  it  was 
paid  fraudulently  by  the  officers  of  his  own 
parish ;  held  that  no  settlement  was  ob- 
tained. R.  V.  St.  Sepulchre's,  Cambridge, 
1  B.  &  A.  924. 

( t)  R.  V.  Inhabitants  of  the  Holy  Tri- 
nity, 7  B.  &  C.  611.  But  where  it  was 
proved  that  the  pauper  occupied  a  tene- 
ment of  10  Z.  value,  and  paid  rent  and  taxes, 
it  was  held  that  parol  evidence  could  not 
be  given  on  the  other  side,  of  a  letting  to 
the  pauper  jointly  with  others,  the  witness 
having  stated  that  there  was  a  letting  by 
writing:.  R.  v.  Inhabitants  of  Rawdcn, 
8  B.  &  C.  708. 


ORDEll    OF    REMOVAL.  1005 

greater  or  less   than   10 1.,  although   a  greater  or  less  sum  was  actually  Renting  a 
paid  (m).  tenement. 

The  Court  above  will  not  presume  that  a  taking  of  a  tenement  was  frau- 
dulent, unless  fraud  be  stated,  although  the  case  be  pregnant  with  sus- 
picion {v).  And  therefore,  where  fraud  is  objected,  the  Court  below  ought 
to  draw  the  conclusion ;  and  their  finding  will,  it  seems,  be  conclusive,  if 
there  be  evidence  tending  to  the  conclusion  that  the  taking  was  merely 
colourable  and  fraudulent  {lo). 

A  settlement  is  gained  under  the  late  statute,  6  G.  4,  c.  57,  although  the 
lessee  underlets  part  {x);  and  although  he  takes  two  tenements,  each  under 
10  Z.  rent,  but  together  exceeding  10  Z.  (y). 

A  settlement  is  obtained  by  payment  of  rates,  without  reference  to  the 
occupation  {z). 

An  order  of  removal,  duly  executed,  and  either  confirmed  or  unappealed   Order  of 
from,  is  an  adjudication  in  rem,  and  therefore  final  (a) ;  and  is  conclusive,  removal, 
not  only  as  to  the  settlement  of  the  parties  actually  removed,  but  also  as  to   conclusive 
the  facts  stated  in  the  order  by  way  of  description  of  those  parties.     Thus, 
where  A.  B.  and  his  wife  and  four  children  were  removed  by  that  descrip- 
tion to  F.,  it  was  held  that  F.  was  concluded,  as  to  the  marriage,  and  legi- 
timacy of  the  children,  by  omitting  to  appeal  against  the  order,  although  it 
turned  out  that  the  marriage  was  totally  void  (b).     And  such  an  order,  un- 
appealed from,  is  conclusive,  not  only  as  to  the   settlement  of  the  jDarties 
removed,  but  also   as  to  all  facts  which  are  necessarily  involved  in  the 
adjudication.     Thus,  if  a  woman  be  described  in  the  removal-order  as  the 
wife  oi  A.  B.,  the  order  unappealed  against  will  be  conclusive,  not  only  as 
to  the  settlement  of  the  woman,  but  also  as  to  the  fact  of  marriage  and 
the  settlement  of  the  husband,  for  they  are  involved  in  the  judgment  of  the 
justices  (c). 

Again,  where  two  were  removed  as  man  and  wife,  and  after  removal  had 
children,  which  were  bastards,  the  man  having  a  former  wife  living  at  the 
time  of  the  second  marriage,  it  was  held  that  the  order  unappealed  from 
was  conclusive  as  to  the  derivative  settlement  of  the  children,  for  that  could 
not  be  impeached  without  entering  into  the  merits  of  the  first  order  {d). 

So  where  a  woman  was  described  in  the  order  as  Elizabeth,  the  wife  of 
W.  T.,  and  the  order  was  imappealed  from,  it  was  held  that  the  parties  thus 
acquiescing  could  not  afterwards  insist  that  Elizabeth  was  not  the  wife  of 
IF.  T.,  and  that  it  was  conclusive,  not  only  as  to  her,  but  also  as  to  the 
derivative  settlement  of  three  children  who  were  born  during  the  coha- 
bitation of  the  mother  with  W.  T.  (e). 

(u)  R.  V.  Bilsdale  Kirkham,  2  Nolan,  {z)  R.  v.  St.  Mary,  Kalendar,  9  Ad.  & 

28,29.  Ell.  G26;  IP.  &  D.  497. 

{v)  Per  Lord  Kenyon,  R.  v.  Fillongley,  (a)  For  the  general  principle,  see  Vol.  I. 

2  T.  R.  709.  tit.  Judgment;    and   see  Malendine  v. 

{w)  See  R.  v.  Tedford,  Burr.  S.  C.  60.  Hunsdon,  Fol.  273.     Chnlbury  v.  Chip- 

R.  V.  Woodland,!  T.  R.  201.     But  see  ping  Farrln()don,2  '^aW.  ^%^.     R.v.  Le- 

R.v.  St.  Nicholas,  Harwich,  B.  B.C.  111.  verington,  Burr.  S.  C.71o;  2  Salk.  524. 

{x)  By  Littledale  and   Park,  Js.,  Bay-  527  ;  3  Salk.  524.  261 ;  Str.  232. 
ley,  J.  diss.  R.\.  Dltcheat,'d  B.  &iC.nQ.  (b)  R.   v.  Northfcatherton,  1  Sess.  C. 
Under  tliis  statute,  (which  repeals  the  stat.  154 ;  4  Burn,  666.     Nympsfield  v.  Wood- 
ed G.  3,  c.  50,)  the  tenement,  to  confer  a  Chester,  2  Str.  1172. 

settlement,  must  consist  of  a  separate  and  (c)  R.  v.  Binegar,  7  East,  377.     R.  v. 

distinct  dwelling-house,  or  of  land,  or  both,  Silchester,  Burr.  S.  C.  551, 

honti  fide  rented   at  the  sum  of  IQl.  per  {d)  Nympsfield  v.   Woodchester,'^  Btv. 

annum  for  one  whole  year,  and  be  occupied  1172.     R.  v.  Silchester,  Burr.  S.  C.  551. 

during  such  yearly  hiring.  (e)  R.  v.  St.  Mary,  Lambeth,  6  T.  R. 

{y)  R.  V.  Tadcaster,  4  B.  &  Ad.  703.  615. 


Order  of 
removal, 
conclusive 
efiect  of. 


1006  SETTLEMENT. 

And  such  an  order  is  conclusive,  although  the  party  i-emoved  be  mis- 
described  in  the  order.  Thus,  where  a  woman  was  removed  as  Elizabeth 
Smith,  widow,  it  was  held  that  this  was  conclusive,  not  only  as  to  her  set- 
tlement, but  even  as  to  that  of  her  husband,  Emanuel  Smith,  who  was  still 
living  (/). 

So  it  is  conclusive  as  to  all  legal  consequences.  Thus,  where  a  servant, 
during  the  year's  service,  was  removed  from  his  master  by  an  order,  against 
which  there  was  no  appeal,  and  in  four  days  after  the  removal  returned  to 
his  master,  and  completed  the  year's  service,  it  was  held  that  the  order  was 
conclusive  as  to  the  settlement,  the  legal  effect  Ijeing  to  dissolve  the  contract 
of  service  {g). 

Being  a  judgment  in  rem,  it  is  conclusive,  not  only  upon  the  parish  to 
which  the  removal  is  made,  but  against  all  the  world  (Ji). 

The  principle  of  these  decisions  is,  that  the  fact  to  be  proved  ])y  the  order 
has  already  been  decided  by  the  magistrates.  Hence  the  rule  does  not  apply 
where  the  adjudication  does  not  necessarily  involve  the  settlement,  or  fact 
in  issue.  In  other  words,  an  order  of  sessions  is  not  admissible  in  evidence 
on  any  collateral  point,  although  evidence  be  tendered  to  show  that  the 
order  was  in  fact  founded  on  a  decision  of  the  sessions  upon  that  collateral 
point  (j).  Thus,  where  the  question  was  as  to  the  settlement  of  Jere?7n'aA 
Booth,  Avho  was  proved  to  have  derived  a  birth-settlement  from  his  father 
in  Halifax  it  was  held  that  an  order  of  removal  of  the  father,  William 
Booth,  from  Halifax  to  North  Owram,  made  and  executed  after  the  sepa- 
ration of  the  son  from  his  father's  family,  and  his  marriage,  although  unap- 
pealed  against,  was  not  conclusive,  or  even  sufficient  to  rebut  the  evidence 
of  the  birth-settlement,  although  it  did  not  appear  that  William  Booth  had 
done  any  thing  to  gain  a  settlement.  Here  it  is  to  be  observed,  that  the 
settlement  of  Jeremiah  Booth  was  not  involved  in  the  adjudication,  for  the 
settlement  of  William  Booth  in  North  Owram  was  perfectly  consistent  with 
the  settlement  of  the  son  in  Halifax  ;  and,  according  to  the  general  rule,  it 
was  not  competent  to  the  parties,  who  relied  upon  the  order,  to  show  what 
the  grounds  of  the  judgment  were,  and  that  it  was  not  founded  upon  any 
subsequently  acquired  settlement  of  the  father  in  North  Owram,  but  upon 
an  original  settlement  there,  which  would  therefore  be  communicated  to  the 
son  (/f ). 

But  an  order,  though  not  appealed  against,  is  wholly  inoperative  where 
the  justices  who  made  it  had  no  jurisdiction  (Z) ;  or  where  the  removal  is 
made  to  a  place  which  does  not  maintain  its  own  poor  separately,  for  then 


(/)  R.  V.  Budgeley,  8  T.  R.  620.  B.  v. 
Silchester,BmT. S.  0.551.  R. y.  St. Mary, 
Lambeth,  G  T.  R.  615.  R.  v.  Btnegar',1 
East,  377. 

{cj)  R.  v.  Kenilworth,  2  T.  R.598. 

(7i)  B.  v.  Corsham,  11  East,  388. 

(i)  R.  V.  Knaptoft,  2  B.  &  C.  883. 

(A)  R.  V.  South  Oicram,  1  T.  R.  353. 
So  where  the  appellant  parish  offered  in 
evidence  an  order  of  sessions,  upon  aa 
appeal  against  an  order  of  removal  of  the 
pauper's  brother  to  the  appellant  parish, 
quashing  t!ie  order,  and  tendered  parol  evi- 
dence to  show  the  grounds  of  that  decision; 
it  was  held,  that  such  former  order  v--as 


properly  rejected  by  the  sessions,  as  the 
point  decided,  with  respect  to  the  brother 
was  not  necessarily  the  same  as  in  the  case 
then  sought  to  be  established ;  and  that  the 
point  as  to  the  father's  settlement  might 
only  have  come  collaterally  in  question, 
and  therefore  could  not  be  conclusive. 
R.  v.  Knaj)toft,  2  B.  &  C.  883.  And  see 
the  Duchess  of  KingstoiVs  Case,  11  St.  Tr. 
255 ;  R.  v.  Wlieeloch,  5  B.  &  C.  511,  where 
it  was  held  that  the  respondents  may  show 
that  a  former  order  was  quashed  on  the  pre- 
liminary objection  that  the  pauper  was  not 
chargeable ;  and  see  Vol.  I.  tit.  Judgment. 
{I)  R.  v.  Chilvers  Coton,  8  T.  R.  178. 
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there  are  no  parties  to  make  the  appeal  (m);  or  where  ilie  order  has  been    Or.lcrof 
,  .  •  I   /    \  removal, 

abandoned  by  the  removing  parish  {71). 

If  an  order  of  removal  from  the  parish  A.  to  the  parish  B.  be  quashed  upon 
appeal,  it  is  clear  that  this  will  not  bind  any  third  parish  (o).  Nor  the  re- 
moving parish,  where  it  has  been  quashed  for  want  of  form  (;>)  ;  but,  in  many 
instances,  a  discharged  order  has  been  held  to  be  conclusive  as  between  the 
contending  parishes,  the  removing  parish  failing  to  prove  that  any  new 
settlement  had  been  acquired  since  the  former  removal  (q) ;  and  it  is  to  be 
presumed  that  the  former  order  was  discharged  upon  the  merits.  Where, 
however,  upon  a  second  removal  and  appeal,  it  appeared  that  the  pauper 
was  a  certificated  man,  and  that  the  first  removal  was  before  he  became 
chargeable,  and  the  latter  after  he  became  so,  it  was  held  that  the  reversal 
of  the  first  order  was  not  conclusive  even  between  the  same  parishes  (r). 
And  the  principle,  it  seems,  is  applicable  to  all  removals  made  subsequently 
to  the  Stat.  35  Geo.  3,  c.  101,  which  renders  a  party  irremovable  till  actually 
chargeable ;  for  the  first  order  may  have  been  discharged  for  want  of  proof 
that  the  party  was  chargeable. 

By  the  stat.  55  Geo.  3,  c.  108,  s.  70,  two  magistrates  for  the  county  where  Examina- 
any  soldier  shall  be  quartered  {s),  in  case  he  has  either  a  wife  or  child,  may  tio.i_ot 
examine  him  on  oath  touching  his  settlement;  and  a  copy  of  the  affidavit, 
attested  by  a  magistrate,  and  delivered  to  the  party  making  it,  is  to  be 
admitted  in  evidence  at  the  sessions  with  respect  to  such  settlement.  The 
intention  of  the  Act  was  to  prevent  the  inconvenience  which  might  accrue 
from  taking  a  soldier  from  his  quarters  to  give  evidence  ;  and  the  copy,  thus 
attested,  is  to  be  lodged  in  the  hands  of  the  commanding  officer.  If  the 
soldier  go  abroad,  the  inconvenience  is  not  likely  to  happen,  and  the  statute 
does  not  apply  (t).  Whilst  the  attested  copy  is  in  existence,  no  other  coi)y 
can  be  received  in  evidence  (u) ;  but  the  original  itself  is  evidence,  as  well 
as  the  copy,  for  it  is  at  least  of  equal  authority,  and  therefore  it  would  be 
unreasonable  to  exclude  it  (x). 

(jn)  E.  V  SwalcUfe,  Cald.  248.  under  the  Act,  it  did  not  appear,  either  on 

(n)B.  V. Inhnb. ofI)id(Uesbur7j,l2Ea.st,  the  face  of  the  instrument  or  by  evidence, 
359  R  V  Llanrydd,  Burr.  S.  C.  688.  that  the  soldier  was  quartered  in  the  place 
Or  where  the  order  is  suspended  for  several  where  the  justices  had  jurisdiction,  it  was 
vears  and  the  pauper  dies  without  notice  held  to  be  inadmissible,  though  it  was  forty- 
of  the'order  to  the  other  parish.  B.  v.  Ink.  five  years  old.  R.  v.  Inh.of  All  Scant s 
ofLanincter,  3  B.  &  C  i'A.  There  must  Southampton,  7  B.  &  C.  790;  and  see  R. 
to  make  such  an  order  valid,  either  be  a  v.  Warh;/,  G  T.  R.  534.  R.  v.  Bdton, 
delivery  of  the  order  itself,  or  a  service  of  1  East,  14.  R.  v.  Chdvers  Cotton,  8  T^  R. 
a  copy,  at  the  same  time  producing  the  178.  R.  v.  Ho/me,  11  East,  380.  R.v. 
orioina  .  R.  v.  Iiiha.  of  A  In  wick,  5  B.  &  C.  Stoke  Urse;,,  1  Str.  9.  R.  v.Trpper,  1  b. 
lg|  -^  R.  v.  Hfdl,  3  Burr.    163G.     R.  v.    York, 

(0)  R.  V.  Benflei/,  Burr.  S.  C.  425 ;  4  5  Burr.  2684.  R.  v.  Furjiess,  1  Str  263. 
Burn.  72.  R.  v.  Cirencester,  Burr.  S.  C.  R.  v.  Corbett,  3  Salk.  261 .  R.  v.  Hellmff, 
17  •  4  Burn  672.  1  Str.  7.  R.  v.  Hidcott,  6  T.  R.  583.  The 

(p)  R.  v  St.  Ajulrew,  Holborn,  GT.  R.  case  of  the  Banburij  Peerage  is  in  point, 
gj3  and  it  was  necessary  at  all  events  to  prove 

(a)  Boston  v.  Carleton,  1  Str.  567.  R.  aliunde  that  the  soldier  was  quartered 
v  Bradenham,  2  Burr.  S.  C.  394.  B.  v.  within  the  jurisdiction.  The  rule  omnia 
Cirencester,  4  Burn,  672.  j^rasumuntur  vlte  esse  acta,  does  not  apply 

(r)  B  V.  Osgathorpe,  2  Str.  1256.    See       to  proceedings   by  magistrates  in  interior 
r\.  Wheelock,  5  B.  &  C.  51 1.  B.  v.  Inhab.       courts.     Per  Holroyd,  J.  in  B.v.Inhab. 
of  Wick,  St.  Laurence,  5  B.  &  Ad.  520,       of  All  Saints,  Southampton,  7   B.  &  C. 
where  the  Court  held  evidence  to  be  ad-       790.     See  the  stat.  59  G.  3,c.  12,  s.  2«. 
missible  to  show  that  the  first  order  was  (t)  Per  Lawrence,  J.,  B.  v.  Claijton-le- 

quashed,  the  pauper  being  then  irremov-       Moors,  5  T.  R.  708.  r  m  t,  ,np 

^j,lg_      '         1     *-  °  (,^)  2g_  y^  Clayton-le-Moors,  5  T.  R.  706. 

(J)  Where  upon  the  face  of  an  examina-  \x)  B.  v.  Warleij,  6  T.  R.  534. 

tion  of  a  soldier,  taken  by   two  justices 
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SETTLEMENT. 


Eelief.  Relief  given  by  a  parish  to  a  pauper  during  his  residence  in  anotiier  parish 

is  evidence  of  a  settlement  in  the  former  (?/);  but  this  merely  shows  the 
opinion  of  the  relieving  parish  at  the  time,  and  is  by  no  means  conclusive, 
but  is  open  to  explanation,  showing  that  the  parish  acted  under  mistake,  or 
ignorance  of  the  facts  (z).  But  it  has  been  held,  that  relief  given  to  a 
pauper  resident  within  the  relieving  parish  is  no  evidence  whatever  to  prove 
a  settlement  (a),  for  overseers  are  bound  to  give  relief  whether  the  pauper 
be  settled  there  or  elsewhere ;  and  this  was  so  held,  not  merely  where  the 
relief  had  been  confined  to  a  single  instance,  but  even  where  relief  had  been 
several  times  afforded,  and  where  the  pauper  had,  on  two  different  occasions, 
been  received  into  the  poor-house  for  a  fortnight  together,  and  had  been 
buried  at  the  expense  of  the  parish,  and  where  there  was  no  evidence  tending 
to  show  a  settlement  in  any  other  place  (Z*), 

A  notice  of  the  ground  of  appeal,  setting  up  a  settlement  by  being  rated 
to  a  tenement,  omitting  to  state  the  name  of  the  landlord,  is  not  sufficient 
to  admit  evidence  of  such  settlement  (c). 


(ij)  R.  v.  Wakefield,  5  East,  335.  R.  v. 
Maidstone,  2  Nolan,  121.  Althouoh  it  was 
giveu  in  one  iustai.ce  only,  and  afterwards 
refused.  R.  v.  Edinonstone,  8  B.  &  C. 
671.  And  see  J?,  x.  Inhab.  of  Dimton, 
15  East,  350.  Where  only  one  instance  of 
relief  given  whilst  the  pauper  resided  out 
of  the  parish  was  proved,  and  relief  had 
been  refused  upon  a  second  application,  the 
sessions  having  found  the  settlement  to  be 
in  the  relieving  parish,  the  Court  refused 
to  reverse  that  decision.  R,  v.  Edicln- 
stoice,  8  B.  &  C.  671.  Where  the  respond- 
ents relied  entirely  on  evidence  of  frequent 
relief  giveu  by  the  appellant  parish  to  the 
pauper  whilst  residing  in  the  respondent 
parish,  and  the  sessions  nevertheless 
quashed  the  order,  the  Court,  holding  that 
the  sessions  were  not  bound  to  act  merely 
on  such  prima  facie  evidence  of  settle- 
ment, refused  to  disturb  the  decision.  R. 
V.  Yancell,  9  B.  &  C.  894.  If  there  be 
evidence  on  one  side,  and  the  sessions  act 
on  what  is  not  evidence  on  the  other,  the 
Court  will  adjudicate.  Where  the  sessions 
acted  upon  continued  relief  generally,  as 
establishing  a  settlement,  the  Court  quash- 
ed the  order,  and  held,  that  relief  by  bind- 
ing out  a  child  apprentice,  does  not  carry 
the  eifect  of  relief  farther.  R.  v.  Coleor- 
ton,  1  B.  &  Ad.  25. 

(z)  Ibid.  And  the  Court  below  are  not 
bound  to  find  on  such  evidence  that  the 
pauper  was  settled  in  the  relieving  parish. 
R.  V.  Yancell,  9  B.  &  C.  894. 

(«)  R.  V.  Chaddertoji,  2  East,  27 ;  8 
East,  498. 

'(b)  R.  V.  Chatham,  8  East,  498.  Lord 
Ellenborough,  in  giving  judgment  in  this 
case,  considered  the  same  principle  to  be 
applicable  as  in  the  case  of  J?,  v.  Chadder- 
ton,  2  East,  27  ;  where  Lord  Kenyon  held, 
that  a  single  instance  of  relief  was  not 
evidence  of  settlement,  inasmuch  as  over- 
seers were  bound  to  relieve  casual  poor. 


But  it  is  difficult  to  rely  upon  this  reason, 
where  the  parish  gives  continued  relief  for 
a  great  length  of  time  ;  for,  although  they 
are  bound  to  relieve  casual  poor,  they  are 
not  bound  to  continue  such  relief  indefi- 
nitely. If  a  parish  has  maintained  an  im- 
potent pauper  for  the  space  of  twenty  years, 
it  seems  to  be  going  a  very  great  length  to 
say  that  this  is  no  evidence  whatsoever  of 
their  liability  to  maintain  him,  merely 
because  they  might  be  bound  to  afford 
casual  relief  in  the  first  instance,  espe- 
cially considering  that  the  relieving  parish 
have  the  means  in  their  own  power  of  ex- 
plaining the  reason  why  relief  was  given. 
Another  reason  assigned  for  excluding 
such  evidence  by  a  general  rule  is  the  im- 
policy of  admitting  such  evidence.  But  may 
it  not  be  fairly  inquired,  on  the  other  hand, 
whether  it  be  not  impolitic  to  exclude  the 
truth;  and  whether  it  be  not  impolitic, 
and  even  dangerous,  to  fetter  the  general 
rules  and  principles  of  evidence  with 
sweeping  and  peremptory  rules,  founded 
upon  considerations  of  policy  and  conve- 
nience wholly  collateral  to  the  investiga- 
tion of  truth?  Such  a  rule  is  capable  of 
being  perverted  to  the  worst  of  purposes  : 
a  parish  may  support  a  pauper  for  an  in- 
definite period,  and  wilfully  suspend  the 
removal  until  those  witnesses  who  could 
have  proved  a  settlement  are  dead.  In  the 
case  of  the  King  v.  Lo7ig  Buckley,  1  East, 
45,  relief  given  by  the  parish  to  a  pauper 
resident  from  time  to  time  for  twelve  years, 
was  held  to  be  evidence  of  the  due  stamp- 
ing of  the  pauper's  indentures  of  appren- 
ticeship. In  a  late  case  (R.  v,  Coleorton, 
1  B.  &  Ad.  25),  the  Court  of  K.  B.  held 
that  relief  to  a  pauper  within  the  parish 
ought  to  be  excluded  on  the  ground  of  po- 
licy and  convenience. 

(c)  R.  V,  Justices  of  Sussex,  3  P.  &  D. 
42. 
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SHERIFF  (c?). 

In  an  action  against  the  sherifF  for  a  false  return  of  mesne  process,  the  Mesne 
plaintiff  must  prove  :  Falsr^* 

First.  The  obligation  on  the  part  of  the  sheriff  to  arrest  or  detain.  return. 

Secondly.  The  default  of  the  sheriff,  either  in  neglecting  to  execute  the 
writ  when  he  might  have  done  so,  or  his  misconduct  subsequent  to  the 
arrest. 

Thirdly.  The  damage  resulting  to  the  plaintiff. 

First.  It  is  essential  to  prove  : 

1.  The  issuing  of  the  process  ; 

2!.  The  delivery  of  that  process  to  the  sheriff. 

If  the  process  has  been  returned  and  filed,  an  examined  copy  of  the  writ  ^™^^^[ 
and  return  will  prove  the  issuing  and  delivery  of  the  writ  to  the  sheriff  (e). 
But  if  it  has  not  been  returned,  the  sheriff's  attorney  should  be  served  with 
notice  to  produce  the  writ ;  and  on  proof  of  such  notice,  and  of  the  delivery 
of  the  writ  at  the  sheriffs  office,  or  to  his  agent  the  under-sheriff,  and  also 
that  search  has  been  made  at  the  Treasury,  and  that  the  writ  has  not  been 
returned  (/),  the  writ  may  be  proved  by  secondary  evidence  {g). 

It  seems  that  the  sheriff's  warrant  is  evidence  against  himself  to  prove 
the  issuing  the  writ,  although  it  would  not  be  evidence  for  him  (A)- 

The  production  of  a  bill  of  sale  executed  by  the  sheriff,  reciting  the  issu- 
ing of  the  writ  and  the  seizure  under  it,  is  sufficient  evidence  against  the 
sheriff  of  the  taking,  without  producing  the  writ,  or  directly  proving  the 
seizure  by  the  officer  (i). 

A  variance  in  the  description  of  the  process,  as  well  in  the  action  for  not  Variance, 
arresting  on  mesne  process  as  in  an  action  for  an  escape  on  mesne  process, 
or  any  other  action  against  a  sheriff,  founded  on  his  misconduct  or  negli- 
gence in  respect  of  the  execution  of  process,  would  be  fatal  {k) :  as,  if  the 
declaration  allege  that  the  plaintiff  sued  out  a  latitat  in  a  plea  of  trespass, 

(d)  All  actions  for  breach  of  dutv  must  not  doing  so.  Woodman  v.  Gist,  8  C.  & 
be  brought  against  the  high  sheriff,  though  P.  213.  The  bailiff  of  a  franchise  having 
for  the  default  of  the  under-sheriff  or  his  received  an  instrument  purporting  on  the 
bailiff.  Cameron  v.  Reynolds,  Cowp.  403.  face  of  it  to  be  a  common  slientt  s  war- 
But  it  has  been  held  that  the  act  of  the  rant  to  levy,  and  having  by  the  lord  s  di- 
bailiff  is  not  to  be  considered  as  the  act  of  rection  paid  the  proceeds  to  the  assignees 
the  sheriff,  so  as  to  fix  the  latter  with  the  of  the  plaintiff,  is  bound  by  such  adoi3tion 
knowledge  of  the  misconduct  of  the  former.  of  the  warrant  to  make  a  return.  Platel 
And  see  Windle  v.  Bicardo,  1  B.  &  B.  17,  v.  Doicze,  4  Bing.  N.  C.  204. 

where  it  was  held  that  the  sheriff  was  not  (^^ )  in  an  action  for  an  escape  on  mesne 

bound  by  the  act  of  the  ofticer  who  had  process,  upon  the  question  whether  notice 

improperly  indorsed  on  a  writ  of  summons  to  produce  tlie  writ  should  be  given  to  the 

or  a  writ  of  right,  that  the  four  knights  sheriff  (the  defendant),  or  his  successor,  the 

were  sworn.    Croivder  v.  Long,  8  B.  &.  C.  defendant  having  gone  out  of  office,  Colt- 

598.  man,  J.  held  that  as  it  did  not  appear  that  it 

(e)  The  indorsement  by  the  sheriff  of  was  incumbent  on  sheriff  to  hand  over  writ 
non  est  inventus  on  a  writ  of  ca.  sa.  is  to  his  successor;  notice  should  be  given  to 
evidence  of  the  delivery  to  him.  Blatch  the  defendant.  Aldridge  v.  Locke,  Liv. 
v.  Archer,  Cowp.  G3.     Tildar  v.  Sutton,  gum.  Ass.  1837. 

B.  N.  P.  66.  M'Neil  v.  Perchard,  1  Esp.  /^  s  g    n  p  66 

C.  263.     Jones  v.    Wood,  3  Camp.  229.  ).!      '     '     '    .'      r „,.!,■„,„    q    Fsn    C 
Fairlie  v.  Birch,  3  Camp.  397.                          ^  (0  Woodroard  v.  Lmkmg,  J   Lsp.  C. 

(/)  The  sheriff  is  bound  to  return  the  ■*^o-                                                     ,      i  , 

writ  within  a  reasonable   time,  althougli  (h)  i.  e.  if  not  amended  ui.der  tlie  UU? 

until  ruled  he  cannot  be  in  coutcmrt  for  statute. 
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loiu  sheuiff: 

Proof  of        and  the  proof  be  of  a  latitat  in  trespuss  with  an  ac  et'iam  (I) ;  but  if  a  ca.  sa, 
the  w)  it.       be  alleged,  it  will  be  supported  by  proof  of  an  alias  ca.  sa.  {in). 
Variance.  where  the  declaration  alleged  that  the  party  was  brought  before  a  Judge 

by  virtue  of  a  writ  of  habeas  corpus,  and  committed  by  him  to  the  marshal's 
custody,  at  the  suit  of  the  plaintiff,  as  by  the  record  thereof  now  remaining 
in  the  Court  of  King's  Bench  manifestly  appears,  it  was  held  that  the  alle- 
gation was  satisfied  by  the  production  of  the  writ  oi  habeas  corpus,  with  the 
committitur  indorsed  thereon  from  the  office  of  the  clerk  of  the  papers  of  the 
King's  Bench  prison ;  for  where  a  party  on  arrest  is  committed  by  a  Judge 
of  the  Court  of  King's  Bench  at  chambers  by  habeas  corpus,  this  writ  and 
the  committitur  thereon  are  not  returned  to,  or  filed,  or  kept  by  the  Court 
or  its  officers  at  Westminster,  but  are  kept  by  the  clerk  of  the  papers  of  the 
King's  Bench  prison,  in  whose  hands  they  remain  as  a  voucher  for  the  de- 
tention of  the  party  ;  and  therefore  they  are  neither  of  record,  nor  properly 
capable  of  being  entered  of  record,  either  by  themselves,  or  as  part  of  any 
other  record  or  proceeding.  It  was  therefore  held,  that  the  allegation  might 
either  be  rejected  as  surplusage,  or  at  any  rate  might  be  considered  as 
satisfied  by  the  production  of  the  writ  and  return,  which  were  quasi  of 
record  (ji). 

But  where  the  declaration  alleged  that  the  party  was  arrested  under  a 
writ  indorsed  for  bail  by  virtue  of  an  affidavit  now  onrecord,  but  no  affidavit 
was  produced  upon  the  trial,  the  Court  of  Common  Pleas  held  that  the 
plaintiff  had  properly  been  nonsuited  {o). 

Where  the  declaration  averred  that  a  recognizance  of  bail  was  entered 
into  before  a  Judge  at  chambers,  on  which  the  defendant  w^as  committed, 
and  on  the  record  it  purported  to  have  been  taken  before  the  Court  of  King's 
Bench,  the  variance  was  held  to  be  fatal  (j9),  and  it  was  held  to  be  incom- 
petent to  the  plaintiff  to  show  by  the  Judge's  book  that  bail  had  in  fact 
been  jiut  in  at  chambers. 

So  where  the  declaration  alleged  the  judgment  to  be  for  breach  of  pro- 
mises, and  the  record  showed  a  judgment  for  breach  of  one  promise  only  ((/). 

In  an  action  for  a  false  return  to  a  testatum  fieri  facias  against  bail,  an 
averment  that  the  plaintiff  recovered  by  the  judgment  of  the  Court,  is  not 
proved  by  a  record  w^hich  shows  merely  an  award  of  execution  (r). 

So  in  an  action  for  removing  goods  without  paying  the  year's  rent,  under 
the  stat.  of  Anne,  where  the  declaration  alleged  that  the  seizure  was  under 
2ifi.fa.  from  the  K.  B.,  and  the  evidence  was  of  a  writ  from  the  C.  B.  (*). 

(Z)  Gunter  v.  Clayton,  2  Lev.  85 ;  B.  alleges  tliat  the  affidavit  was  made,  gene- 

N.  P.  66.  rally,  without  saying  by  whom,  it  is  suffi- 

(/«)  Cro.  Jac.  380  ;  B.  N.  P.  05.  cieut  to  produce  an  office  copy.     Casburn 

{n)  Wigleyw.  .7o?ies,  5  East,  440.     See  v.  Beed,  2  Moore,  60;  and  see  B.  N.  P. 

the  observations  of  Heath,  J.  3  B.  &  P.  14.     In  Barns  v.  Eyles,  2  Moore,  565,  it 

458.  was  held  that  a  recommitment  by  the  Court 

(o)   Wehh  V.  Heme,  1  B.      P.  281.    Yet  ^^  execution  was  to  be  considered  as  a  re- 

qu.  whether  according  to  the  doctrine  in  cord,  and  alleged  to  be  so,  either  express 

Wkjley  V.  Jones,  the  allegation  "  by  virtue  ^r  in  substance.     But  see  Cooper  v.  Jones, 

of  an  affidavit  now  on  record,  might  not  be  -  M.  &  S.  202. 

rejected  as  surplusage ;"  it  was  wholly  un-  ^  )  _g^,,^„  ^  j  4  b.  &  C.  658. 

necessary ;  and  it  was  impossible  that  this  ,'^,         ,  '  ^  ^    0   ^   n^-, 

superfluous  allegation  could  at  all  mislead.  ('?>  Edwards  v.  Lvcas,  5  B.  &  C.  658. 

And  see  5<0fW«ritv.PaZ?«e;-,  3  B.  &  C.  2;  {r)  Phillipson  \.   Mangles,    11    East, 

infra,  1011.     It  seems  that,  at  all  events,  ^16. 

ari  examined  copy  of  tiie  affidavit  would  (.?)  Sheldon  \.  Whltaker, '^:B.k.C.Q5^. 

have  been  sufficient.     B.  N.  P.  114.     See  See  also  Gunter  \.  Clayton,  2  Lev.  85; 

tit.   Variance.     Where  the  declaration  infra^  tit.  Variance. 


MESNE    PROCESS. 


-PALSIi:    RETURN. 


1011 


But  an  unnecessary  allegation  of  a  scire  J'acias,  tiie  writ  having  been  issued 
within  a  year  of  the  judgment,  need  not  be  proved  {t). 

Where  the  declaration,  in  an  action  for  a  false  return  to  a  fieri  facias, 
stated  that  the  judgment  was  recovered  in  a  particular  term,  with  njjrout 
patef,  and  it  appeared  from  the  record  that  it  was  in  fact  recovered  in  a 
different  term,  it  was  held  that  the  prout  patet  might  be  rejected  {u). 

In  the  case  o{  Hendray  V .  Spencer  (x),  the  declaration,  in  an  action  for 
permitting  a  defendant  who  had  been  arrested  under  a  latitat  to  escape, 
alleged  a  latitat  against  Donner  and  J.  Doe ;  the  writ  produced  in  evidence 
was  against  Donner  and  two  others,  but  not  against  Donner  and  J.  Doe  ; 
but  Lord  Mansfield  overruled  tlie  objection. 

Secondly.  The  sheriff's  default  or  misconduct. — If  the  cause  of  action  be 
an  omission  to  arrest,  it  is  essential  to  show  that  the  sheriff  or  his  agent  ^^' 
might  have  arrested  the  debtor  had  he  done  his  dutj'.  For  this  purpose, 
as  the  default  is  usually  that  of  the  sheriff's  agent  or  bailiff  employed  to 
execute  the  sheriff's  warrant  issued  upon  the  writ,  it  is  essential  to  prove 
that  such  bailiff  was  employed  by  the  sheriff  or  under-sheriff  (?/).  This  fact 
should  be  proved  by  means  of  the  warrant  to  the  bailiff,  which  is  the  best 
evidence  for  that  purpose  (z).  It  is  not  sufficient  to  prove  him  to  be  a 
general  bailiff  to  the  sheriff,  and  that  he  has  given  a  bond  of  indemnity  to 
the  sheriff  (a).  For  this  purpose,  the  bailiff,  who  usually  keeps  the  warrant, 
should  be  served  with  a  suhpcend  duces  tecum  to  produce  it. 

Where  the  warrant  has  not  been  executed,  it  is  in  general  returned  to 
the  sheriff's  office  ;  where  it  lias  lieen  executed,  the  bailiff  usually  retains 
it  for  his  own  justification,  and  returns  to  the  office  a  memorandum  of  what 
has  been  done,  from  which  the  sheriff  makes  his  return  {b). 


Writ. 
Variance. 


Warrant, 


(i)  Bromfield  v.  Jones,  4  B.  &  C.  38-5. 
(m)  Stoddart  v.  Palmer,  3  B.  .Sc  C.  2. 

{x)  Cited  in  R.  v.  Pippett,  1  T.  R.  240; 
and  see  R.  v.  Loolmp,  cited  in  the  same 
case. 

{y)  Where  the  under-sheriff  gave  the 
officer  directions  to  follow  the  instructions 
of  W.  in  the  execution,  who  arranged  to 
take  goods  instead  of  money,  and  a  pack- 
age was  also  taken  by  the  officer  as  a  secu- 
rity for  his  poundage  and  fees,  and  ujjon 
their  being  paid  was  also  forwarded  to  the 
execution  creditor,  a  commission  founded 
upon  an  act  of  bankruptcy  prior  to  the  levy 
having  issued ;  held  that  the  sheriff  was 
bound  by  the  act  of  W.,  and  that  there  was 
a  sufficient  conversion  to  enable  the  assig- 
nees to  maintain  trover.  Carlisle  \.  Gar- 
land, 7  Blag.  298;  and  .3  M.  ^  P.  102. 
And  see  Price  v.  Hehjar,  4  Bing.  597. 
Where  the  officer  executing  aji.fa.  at  the 
request  of  the  parties  continued  in  posses- 
sion and  managed  the  farm,  and  the  under- 
sheriff  afterwards  acknowledged  by  letter 
the  receipt  of  further  sums  which  were  "  to 
be  added  to  the  return,"  and  referred  the 
defendant's  attorney  to  his  office  for  in- 
specting the  accounts,  held  that  the  sheriff 
luust  be  taken  to  have  adopted  the  acts 
of  his  officer,  and  was  therefore  liable  for 
the  balance  to  the  defendant  in  the  execu- 
tion. Underhill  v.  Wilson,  6  Bing.  G97. 
The   defendant,   an  execution  creditor  of 


J?.,  having  permitted  the  officer  to  with- 
draw from  the  possession,  afterwards  ruled 
the  sheriff  to  return  the  writ  and  obtained 
the  proceeds  of  the  sale,  but  in  the  interval 
another  creditor  had  issued  execution,  and 
upon  a  return  of  nulla  bona,  had  sued  the 
sheriff  for  a  false  return,  and  obtained  a  ver- 
dict against  him  ;  held  that  although  by  the 
general  rule,  the  sheriff  was  bound  by  the 
act  of  his  officer  acting  in  the  execution  of 
his  authority,  yet  that  be  was  not  liable  for 
his  misconduct,  of  which  he  had  no  know- 
ledge, and  which  had  been  induced  by  the 
act  of  the  defendant  himself,  and  that  the 
sheriff  was  therefore  entitled  to  recover 
back  the  proceeds  which  had  been  paid 
him.  Crowder  v.  Loriff,  8  B.  &c  C.  598. 
And  see  Cook  v.  Palmer,  G  B.  &  C.  739. 
Where  the  custom  of  the  county  was  for 
the  sheriff  to  appoint  a  special  bailiff  at 
the  party's  request,  who  indemnified  the 
sheriff,  held  that  the  sale  under  the  writ 
of  execution  and  receipt  of  the  money  by 
such  bailiff,  were  to  be  deemed  acts  of  the 
creditor  himself,  and  that  the  sheriff  would 
be  discharged  from  any  demands  in  respect 
of  such  proceeds.  Higgins  v,  M'Adam, 
3  Y.  &  J.]. 

(z)  Drake  v.  Si/kes,  7  T.  R.  113.  Wil- 
son v.  Norman,  I  Esp.  C.  154.  M'Nell, 
V.  Perchard,  1  Esp.  C.  263.  Llo2jd  v. 
Harris,  Peake's  C.  174. 

(«)  Ibid. 

{b)  Martin  v.  Bell,  1  Starkie's  C.  415. 
3  T  2 


1012  sheriff: 

■Warrant  to  If  the  warrant  has  been  returned  to  the  office  (c),  the  defendant's  attorney 
thelmilitl.  sijould  be  served  with  notice  to  produce  it ;  such  a  notice,  indeed,  ought 
always  to  be  served  where  there  is  the  least  doubt  as  to  the  custody  of  the 
warrant.  Where  the  warrant  had  been  returned  by  the  Itiiilift"  to  the  under- 
sheriff,  the  sheriff  still  being  in  office,  it  was  htdd  that  nntice  sorvfd  on 
the  sheriff"  was  sufficient  (c?).  And  if  the  warrant  has  not  been  returned, 
notice  to  the  defendant  to  produce  it  is  insufficient,  without  service  of  a  sub- 
poena duces  <ecM7«  on  the  bailiff  (<>).  Where  the  warrant  was  not  returned 
to  the  sheriff's  office,  but  given  by  the  officer  to  a  third  jx-rson,  and  could 
not  be  found  after  diligent  inquiry,  secondary  evidence  of  the  contents  was 
held  to  be  admissible  without  notice  to  the  defendant's  attorney  to  produce 
the  warrant  {/)• 

If  the  bailiff  does  not  produce  the  warrant,  but  proves  that  it  has  been 
delivered  at  the  sheriff's  office,  j)arol  evidence  of  the  contents  (after  notice 
to  produce)  is  admissible.  But  as  the  bailiff  is  usually  the  real  defendant 
in  the  cause,  having  given  a  bond  of  indemnity  to  the  sheriff,  it  is  of  course 
impolitic  to  make  him  a  witness,  if  the  sheriff's  autliority  to  him  can  be 
proved  by  other  means. 

The  necessity  of  proving  the  warrant  may  be  superseded  by  evidence  of 
an  admission  on  the  part  of  the  sheriff,  or  his  under-sheriff,  tliat  the  bailiff 
was  ai)pointed  by  the  sheriff  to  execute  the  writ  (//) ;  l)ut  no  <leelarution  by 
the  bailiff,  that  he  acted  under  a  warrant  from  the  sheriff,  operates  by  way 
of  admission  against  the  sheriff,  even  although  he  has  given  a  general  bond 
of  indemnity,  for  he  is  not  a  general  agent,  but  acts  under  a  special  authcv 
rity  {h)  And  even  a  written  paper,  purporting  to  be  a  copy  of  the  warrant, 
and  delivered  as  such  by  the  bailiff  at  the  time  of  levying,  is  not  evidence 
against  the  sheriff,  for  it  amounts  to  no  more  than  au  admission  by  the 
bailiff(0- 

Proof  that  the  name  of  a  bailiff  has  been  indorsed  on  the  writ  in  the 
sheriff's  office,  together  with  proof  that  it  is  the  usual  course  in  the  sheriff's 
office  to  indorse  upon  the  writ  the  name  of  the  bailiff  who  is  to  execute  it, 
is  sufficient  evidence  of  authority  (A) ;  but  the  mere  proof  of  an  examined 
copy  of  a  writ  returned  and  filed,  with  the  name  f)f  a  Iiailiff  indorsed  as 
em])loyed  to  execute  the  writ,  is  not  in  itself  sufficient  to  show  the  agency, 
without  some  further  evidence  to  show  that  the  indorsement  was  made  by 
authority  of  the  sheriff  (Z). 

But  proof  of  a  document  produced,  on  notice  given,  from  the  slieriff's 
office,  containing  an  order  to  a  bailiff  to  give  the  necessary  instructions  for 

(c)  A  warrant  obtained  from  the  office  554.  In  Fernwr  v.  Phillips,  the  writ  be- 
of  the  London  agent  of  tlie  sherifi',  is  suffi-  ing  produced  with  the  name  of  J?,  indorsed 
cient  to  connect  the  sheriff  with  the  acts  upon  it,  it  was  held  to  be  a  question  for  the 
of  the  officer  executing  it.  Shepherd  \.  jury  whether  jB.  acted  under  the  sherifi's 
Wheeble,  8  C.  &  P  534.  authority,   the   indorsement  being  pritnA 

(d)  Taplin\.  Attij,  3  Bing.  165.  facie  evidence  of  the  fact.     But" the  ad- 

(e)  Ibid.  mission  of  the  under-sheriff  is  not  admi'«- 
(/)  Minslmll  v.  Lloyd,  2  M.  &  W.  450.  sible  against  the  sheriff,  unless  the  declara- 
{g)  Sanderson  v.   Baiter,  3  Wils.  309.       t'O"  accompany  an  official  act,  or  unless 

Jones  v.  Wood,  3  Camp.  228.  he  charge  himself  being  the  real  partv  ia 

(h)  Drake  v.  Sykes,  7  T.  R.  113.  *K^  <if"S^-     Snotchall  v.  Goodrich,  4  B.  & 

h\  Ibid,  -Ad.  541.     Supra,  tit.  Admissiox. 

{k)  Blatchy.  Archer, Coyv^.QQ.  Tealhy  (1)  Hill   v.  Sheriff  of  Middlesex,    7 

V.  Gascoi(jne,  2  Starkie's  C.  202.    Francis  Taunt.  8.     Jones  v.  Wood,  3  Camp.  229. 

V.  Neave,  3  B.  &  B  26.    So  in  an  action  for  Contra,  M'Neil  v.  Perchard,  1   Esp^'c". 

i\tov\'mv,,Boicden\.W(iit]unan,i)'MooYL',  263.     Hilly.  Leigh,  \  RQ\t,'Zn. 
183.  Fcnnor  v. Philijis, cited  ibid;  1  Marsh, 
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,nakin,   a  return  to  the  writ  in  question    and  -"Gaining  his  answer,  is   JV...nMo 
sutHcient  to  show  that  he  was  tlie  agent  oi  the  shentt  in  the  execution  ot 

'' Vl^lVri'examined  copy  of  the  writ,  as  returned  by  the  ^^-iff  ^^th  the 
officer's  name  indorsed  was  produced,  and  it  was  shown  to  have  been 
executed  by  a  person  of  that  name,  and  proof  was  given  of  the  course  of 
heleiii-';  office  to  grant  a  warrant  to  the  officer  whose  name  was 
!!!dorsed,  or  if  not,  to  strike  out  the  name  and  insert  that  of  another,  it  wa. 
held  to  be  sufficient  pri;««/«cie  evidence  («). 

Evidence  by  the  officer,  that  he  had  seized  under  a  warrant  brought  to 
,,i,a  bv  one  who  said  that  it  came  from  the  sheriff's  office,  and  that  he  knew 
the  hand-writing  upon  it,  but  had  since  lost  it,  was  held  to  be  sufficient  (o). 

Next,  the  detlult  of  the  sheriff,  either  in  allowing  the  debtor  to  escape   Sh.df ,, 
after  an  arrest  (p),  or  by  showing  that  after  notice  (.y)  to  the  sheriff  where 
the  debtor  was  to  be  found  he  neglected  to  arrest  him,  or  that  the  debto 
was  to  be  met  with  in  the  places  which  he  was  known  to  frequen  ,  and 
mi..ht  have  been  arrested  (r) ;  for  the  sheriff  is  bound  to  use  all  lawful 
me^ns  in  his  power  for  the  purpose  of  discovering  and  arresting  tlie  debtor 

Proof  of  notice  to  the  agent  of  the  under-sheritt-  in  London  will  not  a^  ail 
as  notice  to  the  under-sheriff,  inasmuch  as  his  agency  is  in  its  nature  wholly 
unconnected  with  such  purposes  (»).  1^,1,.^ 

But  independently  of  any  notice  to  the  sheriff,  he  is  bound  to  make  due 
imiuiry  for  the  purpose  of  arresting  the  debtor «).  ^    ,  ,,       ,      -ff 

The  declaration  of  the  under-sheriff  is  admissible  to  affect  he  sheriff, 
because  he  is  the  general  agent  of  the  sheriff,  hut  the  ^l-^-^.^-"  »*  ^^^ 
bailiff  is  not  evidence  against  the  sheriff,  even  although  he  has  given  a  bond 
of  indemnity,  until  it  be  proved  by  the  warrant,  or  otherwise,  that  he  is  the 
special  agent  of  the  sheriff,  and  then  such  admissions  by  him  in  his  capacity 
of  a<^ent  are  admissible  evidence  against  the  sheriff  (u). 

And  accordingly,  in  the  case  of  North  v.  Miles  (a:),  on  an  action  for  a 
false  return  of  n«n  inventus,  it  was  held,  that  an  acknowledgment  by  the 
bailiff  to  the  plaintift-'s  attorney,  in  answer  to  his  inquiry  why  the  writ  had 
not  been  execute.l,  was  admissible  ;  for  what  he  said  on  that  occasion  might 
be  considered  as  part  of  his  act  touching  the  execution  of  the  writ,  for 
■which  tiie  defendant  was  responsible. 

,    X    r             Tir     I  t  „,w;.»r  -^  Pamn            /^A  Hc  niav  show  that  at  tlu!  tiinc  wlien 
(,«)  Jane.  v.  \i  ood  S,-  another  3  Camp.           (<?)      «       ^     ^^  ,,^,,  ,,,,„  ^vrested  he 
^')>i      Nntp  tlip  action  was  tor  a  lalfee  re-        I'w  i'a'<-j  uu(,  ■■<'•■  

Ur.  .  .hcriU-,  omcer,  Uad  returned  „„H»  [^  ™,;";«U:11^«H^^^^^^^^      ft 

bona.                           ,    „  «  r-  t  T  o-^a  J«  a  false  return.     Bechford  v.  Montague, 

(„ )  Scott  V.  Marshall,  2  C  &  J.  238  is  J  f^l^rf^'i™"  Th«  plaintiff  is  not  bound 

(")  Moon   v.  Raphael,  2   Scott,  489 ,  -^Esp.  C^  ^^^^  sheriff  with  infbr.nation    to 

'^;;^Wiiv.^ro/,er,Cowp.63.    Bare  -f  ^im  to  idenUfy^nd  arre^  the  debtor. 

J/di  will  not  in  general  amount  to  an  ^y^l^;^'^^:^:]^-^^^.  189. 

arrest.    Rmsen  v.  Lucas,  1  Ry.  &  M.  27.  »)  ^~y  ,7  //  ^' ^.^^    N.  C.  197;     ' 

Berry  v.  Adxuuson,  G  U.  ic  C.  o30 ;  mjra,  (0  Uyke  v.  i'"^'^'  "^  ""^S 

tit.  Trespass.     Where  the  defendant  is  ^"ds^«^l//-fXserv\tions  of  Lawrence,  J. 

in  custody,  the  delivery  of  a  writ  to  the  (m)  ^,'-^  *"^  ^"^'^  ,  t,  «   ^g 

sheriff  is  an  arrest  inlaw.     B.N.P.66;  in  I>mAe  v.  .S</*.^  7  T.  B.  IM- 


sheriff  is  an  arrest  in  law.     B.  N.  P.  66 ;       in  Vra'<e^:  ^yn^  ' 

3  r  3 


and  vide  infra,  tit.TKESPA8S. 
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SHERIFF 


Shuriff's 
(letuull. 


Damage. 


An  admission  oi"  an  escape  by  the  under-sheritt"  is  evidence  ugainrt  tiie 
sheriff  in  an  action  for  an  escape  (y),  or  for  a  false  return  (z)\  and  decluru- 
tions  made  by  the  bailiff  whilst  he  has  the  debtor  in  custody  («),  are  also 
evidence  against  the  sheriff. 

Thirdly.  The  damage  resulting  to  the  i)laintiff ;  tiiat  is,  either  that  the 
plaintiff  has  been  delayed  in  recovering  his  debt,  or  that  he  has  lost  it,  or 
is  likely  to  lose  it.  For  this  purpose,  he  must  jirove  the  original  debt  as 
averred  in  the  declaration  (b),  with  the  same  degree  of  particularity  as,  it 
seems,  and  no  more  than,  would  have  been  requisite  in  the  original  action 
against  the  debtor  himself  (c). 

But  the  law  will  infer  a  damage  from  the  mere  breach  of  duty  ;  and  there- 
fore where  the  sheriff  had  the  debtor  in  custody  the  day  after  the  return  of 
the  writ,  and  no  actual  damage  had  been  sustained,  the  Court  held  that  the 
plaintiff  was  entitled  to  recover  (rf). 

And  the  plaintiff,  it  seems,  may  avail  himself  of  any  evidence  for  this 
purpose  that  he  could  have  used  against  the  debtor;  even  an  admission  by 
the  debtor  as  to  the  existence  or  amount  of  the  debt,  made  previously  to  the 
default,  is  evidence  for  this  purpose.  Thus,  where  the  debtor  was  sued  as 
the  drawer  of  a  bill  of  exchange,  ])roof  of  an  acknowledgment  by  him  that 
he  had  received  notice  of  the  dishonour,  is  evidence  of  the  fa(;t(«'). 

The  reason  of  this  seems  to  be,  not  that  there  is  any  jjrivity  between  the 
original  debtor  and  the  sheriff,  but  because,  otherwise,  the  plaiutiif  would 
be  placed  in  a  worse  situation  by  the  defendant's  wrongful  act :  for  if  the 
defendant  had  done  his  duty,  the  acknf)wk'dgment  of  the  original  debtor 
would  have  been  evidence  of  the  debt,  and  the  defendant  ojight  not  to  take 
advantage  of  his  own  wrong  in  depriving  the  jilaintiff  of  this  evidence.  The 
very  loss  of  the  evidence  would  constitute  a  damage  to  support  the  action. 
Or  the  case  may  be  considered  in  this  point  of  view: — After  proof  of  the 
defendant's  default,  the  question  is  as  to  the  damoge  sustained  by  the 
plaintiff;  and  an  acknowledgment  by  the  del)tor  is  evidence  to  prove  that 
damage,  for  it  shows  to  what  extent  the  plaintiff  might  legally  have  reco- 
vered against  the  original  debtor.  Such  evidence  should  also  be  given  as 
the  nature  and  circumstances  of  the  case  supply,  to  show  the  extent  to  which 
the  plaintiff  has  been  damnified ;  as,  that  subsequent  attempts  to  arrest  the 
debtor  had  been  ineffectual;  that  he  is  since  dead,  or  that  he  has  absconded 


iy)  YahsUy  v.  Boble,  1  Lord  Ravm. 
190;  Peake's  C.  Go. 

(z)  Kejiipland  v.  Macauley,  Peake's  C. 
C5. 

(a)  Bowsher  v.  Calley,  1  Camp.  391,  ii. 

(b)  Porker  v.  Feim,  2  Esp.  C.  470 ;  4 
T.  R.  611.  If  the  plaintiff  has  lost  the 
whole  debt,  the  jury  may  give  him  da- 
mages to  that  extent,  together  with  what 
he  has  lost  in  costs ;  but  if  he  can  still 
recover  bis  debt,  the  damages  may  be  di- 
minished accordingly.  Scott  v.  Henley, 
1  Mo.  &  R.  227.  No  action  lies,  unless 
some  damage  has  been  sustained.  Williavis 
v.  Mostyn,  4  M.  &  W.  145 ;  but  see  below, 
1114. 

(c)  Alexander  v.  Macauley,  4  T.  R.  61 1. 
Gtmter  v.  Cleyton,  2  Lev.  85  ;  B.  N.  P.  66. 
Proof  of  the  precise  sura  is  unnecessary, 
ib. ;  but  if  the  debt  arose  on  a  sale  of  goods 
on  credit,  and  it  appeared  that  at  the  time 


of  arrest  the  credit  was  unexpired,  the 
variance  would  be  fatal.  White  v.  Jones, 
5  Esp.  C.  162.  If  the  declaration' state 
tliat  the  party  was  indebted  for  goods  sold 
and  delivered,  it  must  be  so  proveil.  Parker 
v.  Fenn,  2  Esp.  C.  477,  n.  ;  although  the 
exact  sum  need  not  be  proved,  B.  N.  P.  66. 

{^d)  Barker  v.  Green,  2  Bing.  317  ;  and 
see  Broicn  v.  Jarris,  1  M.  cc  W.  704. 
Williams  v.  Mostyn,  4  M.  &  W.  145. 
Gibbon  v.  Coggon,  2  Camp.  188.  If  the 
defendant  take  issue  on  a  collateral  matter, 
some  damage  will  be  presumed.  Broicn 
V.  Jarvis,  1  M.  ic  W.  704. 

(e)  Williams  v.  Bridges,  2  Starkie's  C. 
42.  cor.  Abbott,  J.  Sloman  v.  Heme,  2  Esp. 
C  695.  An  acknowledgment  of  a  debt 
made  by  debtor  after  arrest,  but  before  an 
escape,  is  evidence  in  an  action  for  the 
escape.  Pagers  v.  Jones,  1  B.  k  C.  86 ; 
and  see  Gibbon  v,  Coggon,  2  Canij).  188. 
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or  become  insolvent.     If  the  plaintiff  has  not,  in  fact,  been  injured  by  the 
sheriff's  laches,  the  damages  will  be  merely  nominal  (/). 

In  an  action  for  an  escape  on  mesne  process  {g),  if  no  return  has  been  made,  Escape  on 
the  writ  itself  may  be  pro.luced,  and  proof  must  be  given  of  the  delivery  ~  P--^" 
of  the  writ  to  the  under-sheriff",  of  the  warrant  to  the  bailiff  (A),  and  of  an 
arrest  (i)  by  the  latter  before  the  return  of  the  writ. 

If  the  action  be  brought  against  the  marshal  of  the  Queen's  Bench  for  an 
escape  after  a  commitment  by  a  Judge  upon  an  habeas  corpus,  the  habeas 
corpus  with  the  committitur  annexed,  should  also  be  proved;  and  as  this 
remains  in  the  custody  of  the  marshal,  notice  should  be  given  to  produce 

'  It  must  also  be  shown,  that  after  the  arrest,  &c.,  the  defendant  suffered 
him  to  escape,  and  that  he  was  at  large,  or  in  improper  custody,  alter  the 
return  of  the  writ  (A),  and  that  bail  above  has  not  been  put  in.  Proof  by 
the  defendant  that  bail  has  been  put  in,  and  perfected  in  a  term  subsequent 
to  the  return  of  the  writ,  will  not  afford  any  defence  to  an  action  which  has 
been  previously  commenced  (/).  But  if  the  defendant  in  the  original  action 
has  put  in  and'perfected  bail,  or  having  put  in  bail,  has  rendered  himself  in 
their  discharge  before  the  time  for  bringing  in  the  body  has  expired,  the 
action  will  not  be  maintainable,  although  no  bail-bond  has  been  taken  (?«). 

If  the  sheriff  has  returned  api  corpus,  proof  of  the  writ  and  return  will 
prove  the  arrest  (n). 

The  production  of  the  writ  by  the  plaintiff;  in  order  to  show  the  obligation 
on  the  sheriff  to  arrest  and  detain  the  debtor,  does  not  entitle  the  sheriff  to 
have  his  return,  which  is  indorsed  upon  the  writ,  read  in  evidence  as  part 
of  the  document  (o). 

The  admission  of  the  under-sheriff  of  an  escape  is  evidence  against  the 

Lastly.  The  plaintiff  must  prove  his  debt,  and  the  damage  which  he  has    Damage, 
sustained  from  the  sheriff's  negligence  (ry). 

( /•^   T^,n»P^t  V   Tinleii  Clav  34.  will  be  an  escape.     Hawldns  v.  Plomei-, 

iiA   <,.,,r-n   Kiio  and  that  bailhas  not  been  put  in,  •*  evi- 

'^  ,Vr„'o!V„Seicot  .0  .how  .,.a.  *      J..c.  ,;f  an  -/-„;5«[f-Jtt/p 

bu.'n,.,!.  hi,  ejcaU     «»- /-i"-.  ^;ZVT^^:^Zt%S^"J^^:, 

1  R  k  M   '^(5     Gniner  y.  Sparks,  I  Salk.  nmi  oui  oi  jjubuu  lui   a.  j  , 

79      Vide  4«rt7t  TuESPAss.     A  war-  sbort,  although  he  -^^[.^ ^^^^^^^J^ 

rant  directed  to  A.  and  B.  is   returned  his   own  custody.     ^^ dhams  v.  Mostyn, 

indorsed  by  A.,  but  the  arrest  is  proved  4  M.  &  W.  14o.  .     ^  ,,   ^  ^   „_ 

to   have  been  made   by  a  person   calling  (Z)  Moses  v.  Norris,  4  M.  &  S-  ^5J/. 

himself  B. ;  this  is  evidence  to  cliarge  B.  .  ^^  Pariente  v.  Plumtree,  '2  B.  &  P.  35. 

with  the  arrest.     Slack  v.  BramUr  and  pairra'V.Birch,-dCamv.Sm.  And 

Tebbs,  Sheriffs  of  London,  and  Coulson,  ^^K^  ^eriff  is  bound  by  his  return  as  well 

1  E«.P-  ^-Jf-         r  K  T7o=f  ^40      See       as  to  the  fact  as  the  time  of  the  arrest. 

(7)   Wtglet/\.  Jones,  5  B&st,  440.     bee       ^  ,^ 

Watson  v.  Sutton,  Salk.  272.   See  also  the  1  J>1"-  ^  «•  -"'-_  c.^rkie's  C  189 

Stat.  8  &  9  W.  3,  c.  27,  s.  9;  infra,  1020.  io)Adey  v.  5r,.  /.  ,  ^  f  f^^^^  \;S 

(k't  In  the  case  of  mesne  process,  the  cor.  Holroyd,  J.     But  the  return,  wmcu 

sh  riff  U  t^takethe  body  of'the  debtor,  was  t'-t  the  party  had  ^-n -scucj^  wa. 

and  bave  him  ready  to  produce  on  a  cer-  afterwards  admitted  to  be  read  a.  pa.t 

tain  day;   it  is  therefore  suttieient  if  he  the  detendant's  evidence.     Q». 
brin-  in  tlie  body  on  that  day.     But  in  {p)  Yabsley  v.Voble,  1  J<^- "^jm.  lau. 

thecal  of  an  arU  in  execnUon,  if  the  Kempland.:  Macauley,  Peake  .  C.  75, 

party  be  at  large  for  the  shortest  space  of  supra,  Vd\4. 
time,  whether  before  or  after  the  return,  it  (7)  Supra,  lui*. 

3  T  4 


lOlG  sheriff: 

Escape.  If  the  plaintiff  allege  that  he  has  a  good  cause  of  action  apainst  tho  imrty 

Damage.       suffered  to  escape,  he  must  prove  a  cause  of  action,  or  he  will  be  liuhle  to  he 
nonsuited  (r). 

Where  a  sheriff's  officer  kept  the  defendant  in  his  custody  after  the  return 
of  the  writ,  and  then  took  him  to  prison,  it  was  held,  that  as  tlie  plaintiff 
had  sustained  no  damage,  the  action  was  not  maintitinuble  (.«). 

By  the  new  rules  of  Hil.  Terra,  4  W.  4,  in  actions  on  the  case  for  an 
escape,  the  plea  of  not  guilty  shall  only  operate  as  a  denial  of  the  neglect 
or  default  of  the  sheriff  ar  his  officers,  but  not  of  the  debt,  judgment,  or  pre- 
liminary proceedings. 
D(>fence.  The  sheriff  may  show  in  defence,  that  the  defendant  in  the  original  action 

did  in  fact  put  in  and  perfect  bail,  or  that  he  put  in  fmil  and  rendered  him- 
self in  their  discharge  before  the  time  for  bringing  in  the  body  had  expired, 
although  no  bail-bond  was  taken (^).  But  the  jjutting  in  bail  after  the 
expiration  of  the  term  in  which  the  writ  is  returnable,  will  be  no  defence 
to  an  action  previously  commenced  (u). 

The  sheriff  may  also  show  that  the  debtor  was  rescued  in  tjoing  to  gaol ; 
but  after  he  has  once  been  within  the  walls  of  a  prison,  a  rescue  by  any  but 
the  King's  enemies  will  be  no  excuse  (x). 

It  is  no  defence  to  show  that  the  plaintiff  knew  of  the  escape,  yet  pro- 
ceeded in  his  action  to  judgment,  but  had  not  charged  the  debtor,  who 
returned  to  gaol,  in  execution  (i/),  for  it  is  no  waiver. 

It  is  a  good  defence  to  show  that  the  bailiff  who  permitted  the  escape 
was  appointed  at  the  special  request  of  the  plaintiff  (r),  but  the  mere  sug- 
gestion of  a  particular  officer  by  the  plaintiff  is  no  defence  (a). 

If  the  bailiff  of  a  liberty  arrest  on  the  sheriff's  mandate,  and  suffer  an 
escape,  the  bailiff,  and  not  the  sheriff,  is  responsible  (b). 

A  mere  request  that   a   particular  person  named    shouM  be  employed, 

does  not   constitute  him   a  sjiecial  bailiff  of  the    party,  and   relieve    the 

sheriff  (c). 

False  re-  In  an  action  for  a  false  return  to  a  writ  of  Jieri  facias,  the  plaintiff  must 

^iiratoa       prove,  if  put  in  issue,  1st.  The  judgment  (</),  the  vrrit  o{  Jteri  facias,  and 

(r)  2  Lev.  85;   B.  N.   P.  GG.      But  a  for  carrjinff  tlic   process   into  execution, 

variance  as  to  the  amount  will  not  be  ma-  iVichvll'x.  Darlcy,  2  Y.  &  J.  399. 

terial.     Ibid.  (y)  Rnvemcrof  t  \ .   Eyles,  6   Geo.  3, 

{s)  Plank  v.  Anderson,  5  T.  R.  37.     A  C.  B.,  B.  N.  P.  69. 

plea  of  a  bail-bond  taken  with  a  condition  (r)  Ford  v.  Leeke,  G  Ad.  &  Ell.  6!)9. 

according  to  the  stat.  and  assigned  to  the  (a)  Butxon  v.  Mcg<joft,  4  Dowl.  P.  C. 

plaintiff,  the  replication  denying  that  there  557. 

was  any  such  condition,  &c.,  the  issue  is  (b)  Noy,-27;  B.  N.  P.  G9 ;  3Wil9. 309. 

not  supported  by  proof  of  a  bond,  in  the  (c)  But'  where  the  piaintiif' s   attorney 

condition  of  which  the  prisoner's  name  is  requested  the  writ  of  ca.  sa.  to  be  exe- 

left  in  blank.     Holden  v.  Raphael,  4  Ad.  cuted  by  a  particular  bailiff,  and  himself 

6  Ell.  228.  accompanied  the  officer  and  directed  him 
(0  Pariente  v.  Plumtree,  2  B.  &  P.  35.  to  do  an  iict  which  constituted  the  arrest 

But  if  the  defendant  has  been  permitted  to  illegal,  the  defendant    having  afterwards 

go  at  large  without  a  bail-bond,  the  Court  escaped ;  held  that  it  amounted  to  making 

will  not  stay  the  proceedings  upon  the  de-  the  officer  a  special  bailiff,  and  that  the 

fendant  putting  in  bail.      Webb  v.  Mat-  plaintiff  could  not  sue  the  sheriff  for  the 

thew,  1   B.  &  P.   225.     Fuller  v.  Prest,  escape  from  illegal  custody,  and  rendered 

7  T.  R.  109.  so  by  the  conduct  of  his  own  attorney, 
(m)  Moses  v.  JVorrh,  4  M.  &  S.  397.  Doe  v.  Frye,  5  Bing.  N.C.  573 ;  7  Sc.  704  ; 
(x)  B.  N.  P.  68,    And  it  seems  that  the  and  7  Dowl.  606.     Corbet  y.  Brown,  6 

officer  having  had  the  party  once  in  his  Dowl.  629. 

custody,  the  subsequent  escape  and  rescue  (d)  The  judgment  is  mere  inducement  ; 

do  not  defeat  the  liability  of  the  sheriff,  it  the  falsity  of  the  return  is  the  ground  of 

being  his  duty  to  take  sufficient  means  action,  although   the   injury   depends   on 
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return  re^  2dlv.  The  warrant  to  the  bailiff  (/)  ;  and  that  the  defendant 
luul  ...ods  within  the  county  (g)  ;  that  the  bailiff  had  express  notice  of  such 
.oodX  where  that  was  the  iact;  or  that  he  might  have  levied  had  he  used 
due  d  li-ence  •  or  that  he  actually  did  seize  goods  of  the  defendant  (h) 

n  :  ^tt;  case,  where  the  goods  having  been  claimed  by  a  th.d  per-  Title  to  t.o 
son  and  the  sheriff,  on  receiving  an  indemnity,  has  returned  «uZ/a  bona,  the  P-perty. 
plaintiff  should  be  prepared  with  such  evidence  as  the  case  affords  to  prove 
that  the  goods  were  really  the  property  of  the  debtor,  as  by  proof  o  Ins 
possession  of  and  dealing  with  the  property  as  his  own ;  and  particularly 
with  such  evidence  as  shows  that  the  transfer  to  the  claimant  was  either 
merely  colourable  in  order  to  defeat  the  execution,  or  that  it  is  void  as 
affainst  a  judgment-creditor  under  the  statute  13  Eliz.  c  5  (0- 

In  such  case,  it  may  be  advisable  to  give  notice  to  the  sheriff  s  attorney 
to  produce  the  bond  or  agreement  to  indemnify  the  sheriff;  and  it  it  be 
made  to  appear,  either  by  the  instrument  itself,  or  by  the  sheriff  or  his 
accent's  admission,  that  the  sheriff  is  indeumified  by  another,  any  declara- 
tfon  on  the  subject  by  the  latter  will  be  evidence  for  the  plaintiff  ^ 

An  allegation  in  a  declaration  for  a  false  return  of  nulla  bona  to  a  fieri 
facias  against  the  goods  of  A.  and  B.,  that  "  although  A.  and  U  had  goods 
&c.  within  the  bailiwick,"  is  supported  by  proof  that  either  ot  them  had 
eoods,  for  the  averment  is  severable  (k). 

The  plea  of  not  guilty  puts  in  issue  the  making  of  the  return  and  he 
breach  of  duty  (Z).  It  does  not,  in  an  action  for  not  levying  on  the 
debtor's  goods  within  a  reasonable  time,  put  in  issue  the  fact  of  there  being 
goo<ls  (4  to  levy  upon.  For  the  breach  is,  that  the  defendant  did  iK,t  use 
due  diligence,  and  returned  mdla  bona  ;  and  if  it  appeared  that  he  did  not 
return  nulla  bona,  the  latter  part  of  the  breach  could  be  disproved  if  he  did 
use  due  diligence,  the  former  part  could  be  disproved  («)•     So  the  defen- 

=f ^  ?S;^i^- '-'  -ei'^  ^teitrr^^^e = 
WtBB^^^^,  L-'S^o^S?;a«r^:t 

^'^/J^^'V^^'.n   inn  I'alance   of  the   proceeds    constituting    a 

\{)\Z  wri?s   having   issned    at  the  debt  from  the  former  sheriff  to  the  debtor 

Ji^^  1  against  a  'mining  company  cannot  be  taken  in  execat.on  unde    1  &  2 

under  which  property  was  taken  and  sold  Vic     c   110    «J\   «J^L  ^  ^  f/^^^    ,„ 

due  to  S.,  and  notliing  due  to  IJ..  and  it  (k)  ^fr't^- ^l ^^SSn  2  M  &  W.  739. 

.as  orde  ed  that  U.e  balance    after  pa^-       ,,^  ^rre^.trthe  ne.  rules,  in- 

rid^ pa^v/rt tf:  ^c^tv;,  th  tt?eS-.:-f r-^t^  s;:^^:. 

plaintiff  having  issued  an  execution  aga.ns         '^' '^'ifJ^^^^Zk,  3  M,  &  W.  188. 
the  company  in  the  same  year,  and  atter  (m)  ^''"''^-^^  ^  j^.^^,  v.  Alcock, 

the  then  sherifl'  had  gone  out,  issued  an  (n)  Per  Parke,  o.  m  i.^ 
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Falsi- re-       claiit  cannot,  under  this  plea,  set  up  the  bankruptcy  of  the  ilditor  iM-rnre 

tuni  t.)  a       execution  (o). 

Deieiice.  Where  the  sheriff  has  made  default  in  not  levying  on  goods  the  joint  jjni- 

perty  of  the  debtor  and  another,  the  measure  of  damages  is  half  the  value 
of  the  goods  (p). 

If  the  defence  be,  that  before  the  sale  under  the  ])laintitl"'s  writ  the  former 
defendant  was  declared  a  bankrupt,  having  committed  an  act  of  bank- 
ruptcy previous  to  the  execution  of  the  writ  by  the  sherirt(y),  the  latter 
will  be  bound  to  prove  all  the  facts  necessary  to  support  the  comuiission(r). 
To  an  action  for  a  false  return  of  nulla  bona,  the  sheriff  may  show  that  the 
plaintiff  lost  his  legal  priority  of  execution  by  directing  him  not  to  levy  till 
a  future  day,  and  that  in  the  mean  time  anotlier  writ  was  delivered  to 
him(s) ;  or  that  he  assented  to  the  act  of  the  slieriff  {/),  or  accepted  of  the 
amount  levied  with  knowledge  of  the  circumstances  (ji).  Where  the  defence 
is  that  the  execution  debtor  was  privileged,  being  a  domestic  servant  to  n 
foreign  minister,  the  plaintiff  may  prove  in  reply  that  the  appointment  was 
merely  colourable  (.r).  So  tlie  defendant  may  impeach  the  judgment  where 
it  is  manifestly  fraudulent  {y). 

To  an  assignment  previous  to  the  execution  the  plaintiff  may  reply  by 
showing  that  the  assignment  was  fraudulent (z). 

The  sheriff  having  levied  under  ^.fi.fa.  received  notice  from  the  plaintiffs 
to  retain  the  amount,  and  that  application  would  be  made  to  set  aside  the 
judgment  as  fraiululent ;  he  was  afterwards  served  with  a  rule  to  return 
the  writ,  and  without  informing  the  ])laintiffs  he  j)aid  over  the  money; 
held,  that  having  lent  himself  to  the  execution  creditor,  he  must  stand  or 
fall  with  his  right,  and  that  it  was  competent  to  the  plaintiffs,  in  an 
action  for  a  false  return,  to  show  that  such  judgment  and  execution  were 
fraudulent  (a). 

3  M.  &  W.  188.  And  it  sccins  that  the  plea  npply  for  an  indemnity ;   ibid,    per    Lord 

admits  the  judgmoiit,  the  writ,  tlie  deli-  Elleiibonmgh. 

very  of  it  to  the  defeudant,.  as  well  as  that  (//)   Tjihr  v.  ThcDuhe  of  Lcedx, 2  i^tar- 

there  were  goods   of  the   debtor's  in  his  kie's  C 'ill);  Latch. '222.     Perm  \.  Scho- 

bailiwick,  and   notice  of  the  fact  to  the  ley,  o   E.sp.  C.  245.    Hnrrod  v.  Benton, 

defendant.    S.  C.  (i  Dowl.  P.  C.  38!).    The  8  B.  &  C.  219.     But  in  the  first  case,  Ld. 

word  '  falsely '  is  but  a  Cunclusion  in  law,  Elleiihoroutrh  held,  that  such  evidence  must 

and  is  not  traversable.  be  direct  to  show  that  the  juduMneiit  was 

(p)   Wright  v.  Lulnson,  2  M.  &  W.  739.  void  under  the  statute,  but  tliat  all  the  cir- 

{p)  Tyler  V.  Duke  of  Leeds,  2  Starkie's  cumstances  between  the  parties  could  not 

'-'•  -l"-  be  gone  into  to  show  fraud  ;  it  ini<fht  be 

(q)  So  although  the  act  of  bankruptcy  that  the  indemnitv  to  the  sheriff  was  iu- 

becomes  complete   after   the  levy,  as  by  sufficient.     In  Penn  v.  Scholey,  5  Esp.  C. 

lying  in  prison  for  two  months  ;  but  when  24-5,  evidence  was  admitted  to  prove  that 

completed,  has  relation  to  a  day  prior  to  the  judgment  obtained  against  Frost  was 

the  delivery.     Cooper  v.  Chitty,  \  Butt.  fraudulent  and  collusive.     In  order  to  prove 

20.     Chippendale  v.  Brigden,  B.  N.  P.  that,  recentlv  before   this  judgment  and 

41.     The  petitioning  creditor  is  a  compe-  execution,  Penn,  the  plaintiff  in  the  pre- 

tent  witness  for  the  sheriff.     Wright  v.  sent  action  against  the  sheriff,  was  iu  debt 

Lainsoji,  2  M.  &  W.  739.  to  Frost,  an  execution,  at  the  suit  of  Frost 

(r)  Ibid. ;  supra,  120.  against  Penn,  was   proved,  and  evidence 

(«)  Bradley  v.  Wyndham,  1  Wils.  44.  was  admitted  of  the  affidavit  of  Frost,  made 

Kempland  v.  Macauley,   Peake's  C.  95,  for  the  purpose  of  entering  up  judgment 

Smallcomb  v.  Bucltingham,  1  Ld.  Raym.  on   a  warrant  of  attorney  by  Penn,  on 

251 ;  Salk.  320.  which  judgment  was  signed,  in  which  he 

(0  Stewart  v.    Whitaker,  1    R,  &  M.  ^^^'^'"'^  "^^^*  t^e  sum  of  200 /.,  secured  by 

310.  the  warrant  of  attorney,  was  unpaid. 

(«)   Benyon   v.    Garrett,   1    C.   &    P.  ^x  ^^''"^^  T/ ^T'^"''''-^,3^f  V.-'?J.;« 

154  ^  '  («)   Warmollx.  yoim(j,oB.kC.  (iUO; 

/,      ^  ,     „  „,  „  and  8  D.  &  R.  442.     And  see  Kempland 

{x)    Belvallc  v.  Ploiner,  3  Camp.  47.       \.Macauley,Vc.^kt'sV.(\o;  and  Saunders 

In  a  case  of  difficulty  the  sheriff  ought  to       v.  Bridijcg,  '3  li.  \  A.  95. 
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Or  he  may  show  that  the  execution  under  another  writ,  relied  on  by  the 
sheriff,  was  fraudulent  and  collusive  ;  the  execution  of  the  first  writ  having 
been  suspended  by  the  sheriff  at  the  request  of  the  execution  creditor  (b). 

Where  a  previous  execution  is  fraudulently  kept  on  foot,  the  first  writ 
affords  no  defence  for  non-execution  of  a  second  (c)  ;  and  where  the  second 
writ  is  delivered  to  a  succeeding  sheriff,  the  latter  is  bound  to  make  in- 
quiry whether  possession  under  the  first  be  not  fraudulent  (J). 

The  right  of  action  for  a  false  return  to  a  fi.  fa.  is  not  waived  by  the 
acceptance  of  the  sum  levied  on  account,  and  in  part  satisfaction  of  the 
amount  indorsed  (e). 

It  is  also  an  available  defence,  that  the  defendant  has  paid  the  money 
levied  to  the  landlord,  under  the  st.  of  Anne,  c.  14,  for  arrears  of  rent.  In 
such  case,  some  evidence,  it  seems,  should  be  given  that  the  rent  was  due  (f). 

A  verdict  found  on  an  inquisition  by  the  sheriff  to  ascertain  the  property, 
is  not  evidence  for  the  sheriff,  even  in  mitigation  of  damages  (r/). 

The  plaintiff  in  an  action  (A)  for  an  escape  of  one  in  execution,  must  first 
prove  that  tlie  party  was  once  in  lawful  custody  (i).  If  the  sheriff'  has 
returned  cepi  corpus,  the  plaintiff"  should  prove  an  examined  copy  of  the 
judgment,  writ  and  return  ;  but  if  the  writ  has  not  been  returned,  it  may 
be  produced,  and  the  plaintiff"  must  then  proceed  to  prove  an  arrest  by 
the  sheriff,  by  jjroof  of  the  warrant  to  the  bailiff",  and  of  an  arrest  of  the 
party  by  the  bailift"(A).  If  the  action  be  brought  against  the  marshal  of 
the  King's  Bench,  or  the  warden  of  the  Fleet,  upon  a  commitment  in  exe- 


Falsc  re- 
turn to  a 
fi.  fa. 
Defence. 


Escnpo. 
Execution. 


(i)  Kcniplnnd  v.  Macauley,  Peake's  C. 
C5.     Savnders  v.  Bridges,  3  B.  &  A.  95. 

(c)  Lovlck  V.  Crowder,  8  B.  &  C.  132. 

(d)  lb.  Bcingr  apparently  the  goods  of 
the  defendant  under  the  execution,  the 
sheriff  was  hound  to  seize  them.  Rice  v. 
Sei;jeant,l  ^lod.  37.  Brondley\.  Wynd- 
ham,  1  Wils.  44 ;  1  Ves.  245. 

(e)  Holmes  v.  Clifton,  3  Perr.  &  D, 
65G. 

(/)  Knit/Jiflry  v.  Birch,  3  Camp.  251. 
The  landlord  has  been  held  to  be  an  in- 
competent witness  for  this  purpose,  but  it 
seems  that  tJie  objection  would  be  removed 
by  an  Indort^ement  under  the  late  statute. 
If  the  plaintiff  after  payment  of  rent  and 
taxes  assent  to  the  defendant's  quitting  the 
])remises  and  sue  out  a  en.  .su.,  he  cannot 
afterwards  maintain  the  action  for  a  false 
return.    Stuart  v.  Whitaker,  R.  &  M.  310. 

{g)  Glo-tsop  v.  Pule,  3  M.  6c  S.  175.  It 
might  be  otherwise  if  the  question  were  as 
to  malice. 

(/t)  Debt  lies  for  an  escape  in  execution, 
upon  an  equitable  construction  of  the  stat. 
West.  2 ;  and  1  R.  2,  c.  12.  But  if  a  plain- 
tiff have  execution  on  a  statute  of  lands, 
goods  and  body,  and  the  prisoner  escape, 
because  the  lands  remain  in  execution, 
debt  will  not  lie,  but  only  an  action  on  the 
case.  Cro.  Jac.  G57;  B.  N.  P.  68.  It 
lies  at  the  suit  of  a  hundred,  after  the 
plaintiff  has  been  taken  on  a  ca.  n<i.  for 
costs,  and  escaped.  N.  B.  P.  68 ;  Fitzg. 
296. 


(i)  In  an  action  for  an  escape  of  a  party 
under  an  attachment  for  nou-perfonnancc 
of  an  award,  the  plaintiff  alleged  a  mutual 
submission,  but  offered  no  sufficient  evi- 
dence of  it ;  held,  that  the  allegation  was 
material,  and  was  not  supported  by  proof 
of  the  rule  for  the  attachment,  which  was 
not  alleged.  The  plaintiff  was  bound  in 
such  action  to  prove  not  only  the  escape, 
but  that  the  party  was  lawfully  detained, 
and  having  alh^ged  the  award,  was  bound 
also  to  show  that  it  was  made  upon  the 
submission  of  the  party.  Senihle,  it  would 
have  l)een  sutbeient  for  the  declaration  to 
have  begun  with  the  rule  for  the  attach- 
ment: after  verdict,  proof  can  be  pre- 
sumed of  such  matters  only  as  are  alleged 
on  the  record.  Braziei-  v.  Jones,  8  B. 
&C.  125;  and  2  M.  &  Ry.  88. 

{k)  As  to  the  arrest,  see  above,  tit. 
Arrest,  and  below,  tit.  Trespass  ;  and 
Blntch  V.  Archer,  Cowp.  65.  In  that 
case,  the  son  of  the  officer  stated,  that  at 
the  time  of  the  arrest  he  had  the  authority 
in  his  pocket,  the  officer  himself  being  at 
the  distance  of  30  rods,  and  not  in  sight, 
and  it  was  held  to  be  a  good  arrest.  If 
a  party  be  already  in  custoily  at  the  suit 
of  one  plaintiff,  and  a  writ  be  then  delivered 
to  the  sheriff  at  the  suit  of  another  party, 
the  delivery  of  the  writ  is  an  arrest  in  law, 
and  if  the  prisoner  escape,  the  second  plain- 
tiff may  lecover  against  the  sheriff'.  B.  N. 
P.  66. 
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cution,  snch  cominitment,  wliicli  is  the  act  of  the  Comt,  should  he  proved 
by  an  examined  copy  of  the  coirnnittitur  entered  of  ree<ird  (/). 

Where  a  prisoner  renders  himself  in  discharge  of  his  hail,  ami  the 
plaintiff's  attorney  accepts  him  in  execution,  the  render  is  entered  in  the 
Judge's  book,  and  a  committitur  is  filed,  and  if  the  prisoner  escape  the 
marshal  is  not  chargeable  without  notice,  either  by  serving  him  with  u 
rule,  or  entering  a  committitur  also  in  his  book  without  proving  the  party 
actually  in  prison  (m). 

If  a  debtor  be  in  custody  of  the  sheriff  at  the  suit  of  one  creditor,  and  a 
second  creditor  deliver  a  ca.  sa.  to  the  sheriff  on  his  own  suit,  the  delivery 
of  the  writ  is  an  arrest  in  law  (n). 

The  Stat.  8  &9  Will.  3,  c.  27,  s.  9,  directs,  that  if  any  person  desiring  to 
charge  another  with  any  action  or  execution,  shall  desire  to  be  informed  by 
the  marshal  of  the  K.  B.,  or  warden  of  the  C.  P.,  or  his  deputy,  or  by  any 
other  keeper  or  keepers  of  any  other  prison,  whether  such  a  person  be  a 
prisoner  in  his  custody  or  not,  every  such  marshal,  warden  or  keeper  shall 
give  a  true  note  in  writing  thereof  to  the  person  requesting  the  same,  or  his 
attorney,  on  demand ;  and  if  such  marshal,  warden,  keeper  or  deputy,  shall 
give  a  note  in  writing  that  such  person  is  an  actual  prisoner  in  his  custody, 
such  note  shall  be  taken  as  evidence  of  the  fact  (o). 

In  practice,  when  a  prisoner  in  custody  of  the  marshal  is  to  be  charged 
with  a  King's  Bench  execution,  a  rule  is  obtained  for  the  marshal  to  ac- 
knowledge the  defendant  to  be  in  his  custody.  Such  an  acknowledgment  is 
of  course  evidence  to  prove  the  fact.  Where  a  prisoner  is  in  custody  of  the 
warden  of  the  Fleet,  and  is  charged  with  a  Common  Pleas  or  Exchequer 
writ,  a  habeas  corpus  is  obtained,  the  return  to  which  proves  the  fact  of  his 
being  in  custody  {p). 

A  succeeding  sheriff  is  not  liable  for  an  escape,  on  mere  evidence  that  the 
debtor  was  in  custody  of  the  preceding  sheriff  under  an  execution,  without 
showing  at  what  time  the  escape  took  j)lace ;  and  it  seems  in  such  a  case 
to  be  essential  to  show  that  he  was  comprised  in  the  indenture  by  which  the 
sheriff's  predecessor  delivered  over  the  prisoners  in  his  custody  iq). 

The  plaintiff  must  then  prove  that  the  debtor  was  at  large  after  the  arrest, 
either  before  or  after  the  return  of  the  writ.  The  permitting  the  debtor  to 
be  out  of  the  defendant's  custody  for  any  purpose,  or  the  shortest  space  of 
time,  will  amount  to  an  escajjc ;  as,  where  the  l>ailiff  of  a  lil)crty,  after 
arresting  the  debtor,  takes  him  out  of  the  bailiwick,  and  delivers  him  into 
the  county  gaol  (r) ;  or  the  debtor  is  allowed  to  go  out  to  settle  his  affairs, 
in  the  custody  of  a  bailiff  (s). 


(Z)  Turner  v.  Eyles,  3  B.  &  P.  45fi. 
Wigley  v.  Jottes,  6  East,  440.  See  Barnes 
V.  Eyles,  2  Moore,  661, 

(;/t)  B.N.  P.  67,  8;  Salk.  272. 

(n)  Salk.  274;  B.  N.  P.  66. 

(o)  See  B.  N.  P.  68. 

Ip)  Peake's  Ev.  422, 5th  edit 

(</)  DfUHtlson  V.  Seymour,  1  M.  &  M. 
34 ;  and  see  the  cases  there  cited  in  the 
note.  Westley's  Case,  3  Co.  71,  b.;  Cro. 
Eliz.  365 ;  Poph.  85 ;  Mo.  688.  B.  N.  P. 
68  ;  and  note  in  M.  &  M.  35. 

(r)  Benton  v.  Sutton,  1  B.  &  P.  24 ; 


where  the  sheriff  permitted  the  debtor  to 
go  about  with  a  follower,  before  he  took 
him  to  prison.  And  per  Eyre,  C.  J.,  the 
custody  of  the  follower,  after  the  writ  once 
executed,  amounted  to  nothing;  he  could 
have  no  power  to  detain  the  prisoner,  if  he 
had  chosen  to  escape,  and  the  warrant 
would  have  been  no  justification  to  him  if 
mischief  had  happened.  Wherever  the 
prisoner  in  execution  is  in  a  different 
custody  from  that  likely  to  enforce  pay- 
ment, it  is  an  escape,  per  Buller,  J.  lb. 
And  see  Hawkins  v.  Plainer,  2  W.  Bl. 


(js)  Boothman  v.  The  Earl  of  Surrey,  2  T.  R.  5. 
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Under  a  count  for  a  voluntary  escape,  the  plaintiff  may  prove  a  negligent   Escape. 

escape  (0- 

By  the  stat.  8  &  9  Will.  3,  c.  48,  "  If  the  marshal  or  warden,  or  their 
leputies,  or  the  keeper  of  any  prison,  after  one  day's  notice  in  writing  given 
for  the  purpose,  shall  refuse  to  show  a  prisoner  committed  in  execution 
to  the  creditor,  or  his  attorney,  such  refusal  shall  be  adjudged  to  be  an 
escape." 

And  although  the  debtor  be  not  permitted  to  depart  out  of  custody,  he 
ought  to  be  taken  to  prison  within  a  convenient  time(M).  If  the  officer 
use  unreasonable  delay,  or  give  more  liberty  than  he  ought,  it  will  be  an 
escape  (v). 

If  a  sheriff  on  going  out  of  ofHce  omit  to  deliver  over  a  prisoner  charged 
with  his  execution  to  his  successor,  it  is  an  escape;  and  if  a  sheriff  die,  the 
new  sheriff  must  at  his  peril  take  notice  of  all  prisoners  in  his  custody,  and 
the  executions  with  which  they  are  cliarged  (x). 

If  the  plaintiff  allege  that  the  sherifi'  took  A.  B.  and  his  wife  in  execution   Variance, 
(on  a  judgment  against  both  for  a  debt  due  from  the  wife  dum  sola),  and  that 
he  permitted  both  to  escape,  and  prove  only  that  he  took  the  husband,  and 
permitted  him  to  escape,  the  variance  is  not  fatal  {y). 

Where  the  declaration  stated  mutual  bonds  of  submission  to  arbitration, 
an  attachment  against  E.  F.  for  non-performance  of  the  award,  an  arrest  on 
the  attachment,  and  a  committal  by  a  Judge  at  chambers  (on  E.  F.  being 
brought  l)efore  him  hy  habeas  cot-pus)  to  the  custody  of  the  marshal;  held 
that  the  ])laintiff  was  bound  to  prove  the  execution  of  the  submission  bonds 
by  h'unsrifsxs  well  as  E.F.(z). 

The  plaintiff  is  entitled  to  recover  the  whole  debt ;  and  therefore,  in  an 
action  of  debt,  evidence  as  to  the  situation  and  circumstances  of  the  debtor 
is  immaterial  (a). 

If  the  debtor  has  not  been  taken  on  a  fresh  pursuit,  the  defendant  cannot   Defence, 
avail  himself  of  any  excuse,  by  way  of  defence  {b),  short  of  showing  that  the 

1049.     But  a  sherifF  is  not  bound  to  take  with  other  prisoners,  and  again  escape,  the 

the  prisoner  immediately  to  the  county  second  sheriff"  will  be  chargeable.    B.  N,  P. 

gaol.     Houldifch  v.  Zi«T/?,4  Taunt.608;  69;  2  Lev.  109. 

where  the  prisoner  was  detained  for  four-  {y)  1  Sid.  5;  B.  N.  P.  65.  If  both  ba- 
leen days  before  the  return  of  the  writ,  in  ron  and  feme  be  taken  in  execution,  and 
a  lock-up  house  which  did  not  belong  to  the  feme  be  suffered  to  escape,  an  action 
the  arresting  officer.  If  the  sheriff"  re-  lies,  although  the  baron  continue  in  prison, 
ceive  the  sum  indorsed  on  the  writ  from  1  Roll.  Ab.  810;  B.  N.  P.  65.  But  the 
the  prisoner,  and  before  payment  over  to  present  practice  is  to  discbarge  the  wife, 
the  plaintiff' liberates  the  prisoner,  it  is  an  where  both  are  taken  in  execution.  Tidd, 
escape.  Slnchford  v.  Austin,  14  East, 466;  104.3,  7th  edit. 
4  B  &  C.  31  (-)  Brazier\.  Jones,  8  B.  &  C.  124. 

(0  Bonafous  v.  Walker,  5  T.  R.  126.  (a)  2  T.  R.  126;  2  Bl.  1048.    Robinson 

A  release  by  mistake  is  a  voluntary  escape.  v.  Taylor,  2  Ch.  C.  T.  M.  456.     In  an  ac- 

Fileivood  v.  Clement,  6  Dowl.  P.  C.  508;  tion  on  the  case,  the  jury  may  give  such 

and  see  2  Str.  873.  damages   as  will  cover  the  loss,  and  the 

(m)  Per  Heath,  J.,  1  B.  &  P.  28 ;  and  plaintiff   may    still    recover    against    the 

what  is  a  convenient  time  is  a  question  for  debtor.     See  2  T.  R.  126. 
the  judge.     Ibid.  (^)  The  defendant  must  either  traverse 

(v)  fbid.  '  some    particular   fact  or    plead  sjjecially. 

(ar)   3  Co    71 ;    B.  N.  P.  68.     By  the  See  tit.  Rules.     See  the  stat.  8  &  9  W.  3, 

Stat.  3  Geo.  i,  the  under-sheriff"  is  answer-  c.  27,  s.  6,  as  to  the  plea  of  retaking  on 

able  till  a  new  sheriff  be  appointed.     An  fresh  pursuit.     By  the  stat.  7  G.  4    c.  57, 

assignment  by  an  under-sheriff  to  the  sue-  s.  81,  the  defendant  may  show  under  the 

ceeding  sheriff,  although  not  bv  indenture,  general  issue  that  he  discharged  tlie  pri- 

19  a  good  assignment  (B.  N.  P.69;  1  Barnes,  soner  under  an    order    of    the    Insolvent 

2.59).     If  a  man  in  execution  escape,  and  Court.     See  Saffery  v.  Jones,  2  B.  &  Ad, 

return  again,  and  afterwards  be  made  over  196. 


1023  sheriff: 

Escape.         escape  was  occasioned  by  the  act  of  God,  or  the  Kin-'s  enennes(r),  ..r  l,y 
Execution.    ^,,^  f,,,,,,]  and  covin  of  the   party   really  interested    in  the  jnd-nient  dl). 
^^''■""''-        \  rescue  from  the  defendant's  officers  while  they  were  conveying  the  debtor 
nndera  habeas  corpus{e),  or  the  destruction  of  the  prison  by  a  mob  (^  ), 
atl'ords  no  defence.  ,       ,  ,  i 

iMvsh  pur-        The  defendant  cannot  defend  himself  by  proof  tluit  the  debtor  escaped 
M.it.  ao-ainst  his  will,  and  that  he  made  fresh  pursuit,  and  reto.,k  hun  before  the 

commencement  of  the  action,  without  a  special  plea  supporte.l  by  affidavit  (//). 
The  defendant  may  also,  under  a  special  plea,  prove  that  the  debtor  returned 
into  his  custody  before  the  commencement  of  the  action  ;  but  he  must  show 
that  the  debtor  remained  in  custody  till  the  commencement  of  the  action. 
Where  the  replication  traversed  the  keeping  and  detaining  modo  etjorma, 
and  the  plaintiff  proved  that  the  debtor  again  escaped,  and  died  out  oJ  cus- 
tody, it  was  held  that  he  was  entitled  to  a  verdict  (A).  The  plea  of  no 
escape  admits  an  arrest  (i). 

It  is  no  defence  to  show  that  the  debtor  in  execution  paid  the  debt  to  the 

sheriff  (;')• 

A  sheriff  or  other  officer  cannot  take  advantage  of  an  error  in  the  jto- 
cess(A);  but  he  may  show  that  the  judgment  was  actually  void  as  coram 
non  judlcc  (/) ;  as,  where  the  action  is  for  an  escape  after  the  e.vecution  of  a 
ca.  sa.  on  a  judgment  given  in  an  inferior  court  on  a  bond  which  was  made 
beyond  the  limits  of  the  jurisdiction  (/«)•  H'lt  the  sheriff  is  liable,  although 
the  ca.  sa.  issued  after  a  year  from  the  judgment  with.)ut  a  scire  facias;  for 
this  process,  though  erroneous,  is  not  void  (^n). 

It  is  a  good  defence  to  an  action  against  a  sheriff  or  gaoler  for  an  escape, 
that  he  discharged  the  i)risoner  from  custody  by  virtue  of  an  order  of  the 
Insolvent  Debtor's  Court;  he  need  not  show  that  the  i)roceedings  upon 
which  the  order  is  grounded  were  properly  taken,  or  that  the  insolvent  was 
within  the  walls  of  a  prison  when  he  petitioned  for  his  diseliarge  {o). 

In  an  action  for  an  escape  on  final  process,  a  plea  that  tlie  party  escaped 
through  the  fraud  and  covin  of  an  unknown  person,  unto  and  to  the  use  and 
benefit  of  whom  the  judgment  had  been  assigneil,  was  iield  to  be  supported 
by  showing  that  the  escape  was  by  the  contrivance  of  the  jiarty  Avho  liad 
really  paid  the  consideration  of  the  assignment,  though  in  form  made  to 

(c)  1  Roll.  Ab.  808  ;  4  Co.  84  ;  B.  N.  P.  shall  not  take  advantage  of  any  error  in 

66.     As  from  the  prison  taking  fire,  or  be-  the  proceeding,  so  tl»e  defendant,  if  lie  kill 

ing  broken  open  by  the  King's  enemies.  the  slierifi',    sliall   not    take   advantiige  of 

\d)  Hiscocks  v."  Jones,  M.  &  M.  269.  error  in  the  process.    Macalh/s  due,  \i  Co. 

(e)  O'Nlelw.  Marson,BwxT.-2%\-l.    Fitz  68;  B.  N.  P.  6.J.      But  where  an  action 

Jc/fHes' Case,  1  Sid.  13;  3 Co. 44;  B.N. P.  was  brought  against  the  marshal  of  the 

67  ;  3  Keb.  51.  305;  1  Stra.  431.  K.  B.  for  not  receiving  a  copy  of  the  de- 

(  f)  Alsept  V.  Eyles,  1  H.  B.  108.  claration  against  a  prisoner,  per  quod  the 

{',/)    Roll.    Ab.    808,    pi.    1.       By  the  plaintiff  lost  his  suit;  and  it  appeared  that 

stat.  8  &  9  W.  3,   c.  27,  this  plea  may  be  the  declaration  was  tendered  at  the  prison 

pleaded  to  an  action  charging  a  voluntary  before  the  bill  was  filed;  the  plaintiff  was 

escape.    Bonafonsv.  Walker,  2T.  R.  126;  nonsuited.     Ekins  v.  Ashton,  Midd.  1752, 

and  the  plaintiff  may  reply  a  voluntary  per  Lee,  C.J. ;  B.  N.  P.  65. 
escape.     1  Vent.  211 ;  B.  N.  P.  67.     See  (;)  Carth.  148 ;  B.  N.  P.  65,  66. 

Gil.  Ev.  240.     V\^^oi  nil  debet.  (m)  B.  N.  P.  65.     Where  the  Court  has 

{h)  Chambers  v.  Jones,  11  East,  406.  cognizance  of  the  cause  the  judgment  is 

(z)  B.  N.  P.  67.  only  erroneous ;  but  if  the  Court  has  no 

( ?•)  Slackford  v.  Austen,  14  East,  468;  jurisdiction  it  is  void.     B.  N.  P.  66. 
and  see  Crozer  v.  Pilling,  4  B.  &  C.  31.  (n)  Cro.  Eliz.  188 ;  B.  N.  P.  66 ;  Cro.  J. 

ik)  B.  N.  P.  65.     Weaver  v.   Clifford,  3.  289.     And  the  sheriff  may  justify  in  an 

Cro.  J.,  3.    Burton  v.  Eijre,  ib.  288.    As  a  action  of  false  imprisonment, 
sheriff,  where  he  is  charged  witli  an  escape,  (o)  Saffery  v.  Jones,  2  B.  &;  Ad.  598. 
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another;  the  substance  of  the  plea  being  that  it  was  by  the  covin  of  the 
party  really  interested  in  the  judgment  Q?). 

Where  a  sheriff  seizes  goods  in  execution  after  an  act  of  bankrujjtcy  cora- 
niittcd  by  the  judgment-debtor,  on  which  a  commission  afterwards  issues 
and  he  sells  ])art  of  the  goods  on  the  day  on  which  the  commission  issues 
and  part  the  next  day,  he  is  liable  in  an  action  by  the  assignees  for  money 
had  and  received  to  their  use,  unless  he  can  show  that  he  paid  over  the 
money  to  the  execution-creditor  before  he  had  notice  of  the  commis- 
sion {q). 

Where  the  sheriff  has  returned  to  a  writ  oi  fieri  facias  that  he  has  levied 
the  mone}',  debt  or  assumpsit  lies  to  recover  it(/-),  although  no  demand  has 
been  made  (s) ;  and  the  sheriff's  return  upon  the  writ  proves  conclusively 
the  receipt  of  the  amount  to  the  use  of  the  plaintiff  (0>  but  raises  no  pre- 
sumption that  the  money  has  been  paid  over  to  the  execution-creditor  (?<). 
It  is  not  sufficient  to  prove  the  taking  and  selling  of  the  goods  by  a  jtersou 
reputed  to  be  the  officer  of  the  sheriff  without  proof  of  the  writ  of  execution 
and  warrant  (x).  He  is  entitled  to  retain  his  poundage,  but  no  more  (y). 
He  may  prove  in  defence  that  the  sum  was  levied  on  goods  which  were  not 
the  property  of  the  defendant  in  the  former  suit(z). 

In  an  action  on  the  case  against  a  sheriff,  who  has  returned  to  a  writ 
of  venditioni  exponas,  that  he  has  sold  part,  and  that  the  residue  remains  in 
liis  hands  for  want  of  buyers,  and  where  the  declaration  alleges  that  he  had 
not  the  money  levied  at  the  return  of  the  writ  before  the  King,  &c.,  but 
that,  contrary  to  his  duty,  he  had  paid  the  sum  levied,  and  delivered  the 
goods   to  divers  persons   unknown,  the   sheriff  may  show  that  the  goods 


{p)  Hiscocki  V.  Jones,  1  M.  &  M.  200. 

(7)  Lee  V.  Lopez,  l.j  East,  230,     Wlicre 
tlie  sheriff  seizes  goods  of  a  bankrupt  be- 
fore an  act  of  baiikniptey,  on  an  execution 
witliin  the  scope  of  the  stat.  0  G.  4,  c.  IG, 
8.  101,  the  execution  being  on  a  judgment 
by  nil  elicit,  and  after  notice  of  an  act  of 
bankruptcy,  sells  the  goods,  and  pays  the 
proceeds  to  tJie   execution-creditor,  he  is 
liable  to  the  assignees  for  money  had  and 
received  to  their  use.     Notleij  v.  Buck, 
8  B,  &  C.  100.     But  in  this   case  great 
stress   was   laid  on  the  fact  of  previous 
notice.      In  a  later  case,  the  sheriff  had 
seized  the  goods  under  a  Ji.  fa.  on  a  Judg- 
ment entered  on  a  warrant  of  attorney,  and 
sold  the  goods,  and  paid  over  the  money  to 
the  judgment-creditor,  but   without   any 
notice  of  the  act  of  bankruptcy,  and  before 
the  issuing  the  commission  ;  the  case  was 
argued  in  the  Court  of  King's  Bench,  but 
no  judgment  has  been  given.     In  the  case 
of  Venwn    v.  Hankey,  2  T.  R.  121,   it 
was  held,  that  a  banker  was  not  justified 
in  paying  the  drafts  of  a  trader  after  the 
notice  of  tlie  act  of  bankruptcy  ;  and  Bul- 
ler,  J.  observed  in  his  judgment,  "  If  the 
sheriff  had  a  right  to  levy  money  under  an 
execution,  he  was  bound  to  pay  it  over  to 
the  party  at  whose  suit  the  execution  is- 
sued;  and  therefore  it  is  inconsistent  to 
say  that  the    sheriff   levied   the    money 
legally,  but  paid  it  over  illegally."    Where 
a  sheriff  levied  after  an  act  of  bankruptcv, 
the  Court  stiiyed  the  proceeding?  on  pay- 


ment of  tlie  money  levied,  and  costs  up 
to  the  time  of  the  application,  deducting 
poundage  and  costs  of  execution.  Pro- 
binia  v.  Roberts,  1  Chitty,  577  ;  Deacon's 
B.  L.  7oO.  Where  the  sheriff  hail  seized 
and  sold  goods  of  a  bankrupt  without 
notice,  but  Jiad  afterwards  paid  over  the 
proceeds,  upon  an  indemnity  from  the 
execution-creditor,  held  that  the  indemnity 
was  virtually  notice  before  the  payment, 
and  that  the  assignees  were  entitled  to 
waive  the  tort,  and  recover  in  the  action 
for  money  had  and  received.  Young  v. 
Marshall,  8  Bing.  45, 

(r)  Hob,  200, 

(«)  Dale  V,  Birch,  3  Camp.  347,  Long- 
dill  V,  Jones,  1  Starkie's  C,  345,  Jefferies 
V.  Sheppard,  3  B.  &  A,  690, 

(0  Dalev.  Birch,  3  Camp.  347,  Cator 
V,  Stolies,  1  M.  &  S.  599. 

(m)  Cator  V.  Stokes,  1  M.  &  S.  599. 

(x)   Wilson  v.  Norman,  1  Esp.  C.  154. 

(2/)  Londill  v.  Jones,  1  Starkie's  C.  340. 
Where  the  proceeds  are  not  sufficient  to 
satisfy  the  plaintiff's  damages,  the  sheriff 
is  not  entitled  to  any  more  than  the  pound- 
age allowed  by  the  stat.  29  Eliz.  c.  4. 
Buckle  V.  Bewes,  3  B.  &  C.  088.  The 
right  to  poundage  under  the  stat.  of  Eliz. 
is  not  affected  by  tlie  late  stat.  1  Vict. 
c.  55.  Davies  v.  Griffith,  Ex.  M.  T.  1838, 
Roscoe  on  Ev.  040. 

{z)  Brydges  v.  Walford,  1  Starkie's  C. 
389, 
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were  in  fact  the  property  of  the  assignees  of  the  defendant,  who  had  become 
bankrupt  («). 

In  an  action  for  taking:  insufficient  pledges  on  a  replevin-bond  (b),  the 
phiintiff  (c)  must,  according  to  the  issues  taken  (d),  prove  the  sum  due  for 
rent,  the  taking  the  distress,  the  replevin,  the  bond,  the  judgment  in  th.- 
replevin-suit,  &c.  as  alleged,  and  the  insufficiency  of  one  or  both  the  sun - 
ties.  The  replevin  must  be  proved  by  the  warrant  or  precept  of  the  shcrill 
or  his  deputy  («).  The  bond  is  usually  proved  by  means  of  the  attesting 
witness,  notice  having  been  given  to  the  defendant  to  produce  it  ;  but  it 
seems  that  where  the  sheriff,  or  his  officer,  has  taken  a  rei)levin-bond 
according  to  the  statute,  which  is  produced  l)y  the  defendant  upon  the 
trial,  proof  of  its  execution  by  means  of  tiie  attesting  witness  is  not 
essential  (/).  The  proceedings  and  judgment  must  be  proved  as  alleged  (g). 
It  seems  that  slight  evidence  of  the  insufficiency  of  the  sureties  is  suffi- 
cient to  throw  the  burthen  on  the  sherili;  for  they  are  known  to  him,  and  it 
19  his  duty  to  take  care  that  they  are  sufficient  (/<^.  it  is  comi)etent  to 
show  that  they  were  in  debt,  and  tliat  on  application  for  jmyment  they 
promised  payment  but  did  not  pay  (/).  But  if  the  sureties  were  appa- 
rently responsible  persons,  the  sheriff  is  not  liable,  although  they  are  not 
actually  so,  and  although  he  neglected  to  inquire  into  their  actual  re- 
sponsibility (J ) ;  and  therefore  it  is  essential  to  prove  either  that  the 
sheriff  or  his  agent  actually  knew  that  they  were  insufficient,  »)r  that  the 
badness  of  their  credit,  or  insolvency,  was  notorious  in  the  neighbourhood 
of  their  residence,  so  that  the  sheriff"  or  his  deputy  might  have  ascertained 
the  fact  if  they  would  (A). 


(o)  Bnjdgesy.  Walford  nnd  another, 
1  Starkie'a  C.  380,  iu  the  note.  Se/nhli; 
an  action  does  not  lie  against  the  slicritl", 
who  has  not  been  ruled  to  return  the  writ, 
for  not  having  the  money  in  court  accord- 
ing to  the  exigency  of  the  writ.  More- 
land  v.  Leigh  and  another,  1  Starkie's  C. 
388.  See  2  Inst.  452.  Com.  Dig.  Return, 
F.  1. 

(b)  The  Stat.  11  Geo.  2,c.  23,  enacts, 
"  that  all  sheritt's,  and  other  officers  having 
authority  to  grant  replevins,  shall  in  any 
replevin  of  a  distress  for  rent  take  from  the 
plaintiS'  and  two  rcspom^ible  persons,  as 
sureties,  in  their  own  names,  a  bond  in 
double  the  value  of  the  goods  distrained, 
conditioned  for  prosecuting  the  suit  with 
efiect  and  without  delay,  and  for  duly  re- 
turning the  goods  and  chattels  distrained, 
in  case  a  return  shall  be  awarded.  The 
sheriff  on  a  replevin  of  distress  taken 
damage  feasant  is  not  bound  to  take  more 
than  one  surety.  Hucker  v.  Gordon,  '.^ 
Tyr.  107  ;  1  C.  &  M.  58. 

(c)  A  bailiff  who  makes  cognizance  may 
maintain  the  action.  Page  v.  Earner^  1 
B.  &  P.  378. 

{d)  See  the  new  rules,  Hil.  Term,  4  W.  4, 
infra,  tit.  Rules. 

(e)  The  bailiff  should  be  served  with  a 
subpcena  duces  tecum,  to  produce  the  pre- 
cept, and  notice  should  be  given  to  the  de- 
fendant's attorney  to  produce  it  at  the  trial. 
(/)  Per  Abbott,  C.  J.  in  Scott  v.  Waith- 
man,  Westm.   sitt.  after    Mich,   term,  3 


Geo.  4 ;  3  Starkie's  C.  108.  Barnes  v. 
Lucax,  1  H.  A:  .M.  2(>4.  Wh.re  tlie  bond  had 
been  put  in  cvidrnee  and  rrfcrred  to  on  both 
sides,  the  court,  on  a  motion  for  a  new 
trial,  held  it  to  lie  ecpiivalent  to  an  ad- 
mission of  tlie  Itond.  Ji'ffery  v.  Bastard, 
4  Ad.  &  Ell.  823. 

(</)  Supra,  Vol.  1.  tit.  Judgment. 
And  see  as  to  variance  in  the  names  of  tlie 
suitors  in  the  county  court,  Draper  v. 
Gnrratt,  2  B.  &  C.  2 ;  and  Vol.  I.  tit. 
Vauianck. 

{h)  B.  N.  P.  00.  Saunders  V.  Darling, 
sitt.  at  Westm.  C.  B.  Trin.  10  Geo.  3.  He 
is  bound  to  exercise  reasonable  discretion 
and  caution,  and  whether  he  has  done  so  or 
not  is  a  question  for  the  jnrv.  Jeff'ery  v. 
Bastard,  4  Ad.  &  Ell,  823.  "  He  ought'not 
to  rest  satisfied  with  the  representations  of 
sureties  themselves.    lb. 

(<)  The  circumstance  of  one  of  the 
pledges  having  repeatedly  promised  pay- 
ment to  his  creditors,  and  of  his  having 
broken  such  promises,  is  evidence  against 
the  sheriff.  Gu-ylUni  v.  Scholey,  0  Esp. 
C  100.  A.xford  v.  Perrott,  4  Bing.  586. 
Archer  v.  Hall,  ib.  404. 

{j  )  Hindle  v.  Blades,  5  Taunt.  225. 

(/<)  Per  Abbott,  C.J.  in  ^'co^^  v.  Wuith- 
man,  Westm.  sitt.  after  ilich.  term,  3 
Geo.  4.  3  Starkie's  C.  168.  Where  a 
surety  does  not  reside  within  the  sherifTs 
bailiwick,  it  is  proper  to  search  the  sherifTs 
office  where  he  does  reside,  in  order,  pre- 
vious to    taking    his  boud,   to  ascertain 
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The  sureties  are  competent  as  to  their  own  sufficiency  (/). 

Doubts  have  been  entertained  as  to  the  extent  of  the  sheriff's  liability  (/w), 
but  it  seems,  that  if  in  the  replevin  suit  the  present  plaintiff  has  had  judg- 
ment merely  for  the  return  of  tlie  goods,  he  cannot  recover  more  than 
double  their  value. 

And  no  more  can  be  recovered  against  the  sheriff  for  taking  insufficient   Insufficient 
sureties,  than  could  have  been  recovered  against  the  sureties,  supposing  sureties, 
tliem  to  have  been  sufficient  (n).      And  the  plaintiff  cannot  recover  the  costs 
of  an   action   against   the   sureties   without   giving   notice    to  the  sheriff, 
for  he  has   a  riglit  to  be  furnished   with  the  opportunity  of  saving  the 
expense  (o). 

In  an  action  againt  the  sheriff  for  arresting  and  taking  an  insufficient 
bail-bond,  the  declaration  alleged  a  cause  of  action  against  W.  S.,  who  before 
the  arrest  was  as  well  known  by  the  name  of  F.  S.,  and  had  oftentimes 
admitted  the  same  to  the  plaintiff,  of  all  which  the  defendant  had  notice, 
and  that  after  arresting  him  upon  a  writ,  in  the  name  of  W.  S.,  the  sheriff 
had  released  him  upon  insufficient  bail ;  the  plea  denied  the  having  such 
notice  that  the  party  was  as  well  known  by  the  one  name  as  the  other,  and 
then  went  on  to  answer  insufficiently  the  latter  branch  of  the  declaration, 
it  was  held  on  demurrer,  that  as  being  mere  matter  of  evidence,  the  declara- 
tion as  to  that  part  was  bad ;  held  also,  that  the  sheriff,  by  having  in 
the  first  instance  taken  the  bail-bond,  had  not  rendered  himself  liable, 
as  having  elected  to  treat  the  arrest  as  valid  (p). 

In  an  action  against  a  sheriff  of  a  Welch  county,  for  neglfgence  in  losing    For  negli- 
a  replevin  bond  taken  by  him  ujion  a  distress  for  rent  due  to  plaintiff,  by   S^^"^|;"j'^^ 
which  he  was  prevented  from  having  an  assignment,  and  suing  thereon;    rep'Sii, 
the  declaration  alleged  that  the  plaint  was    removed    out  of  the  county    ]^q^^_ 
court  of  the  said  sheriff,  by  re.  fa.  lo.,  into  the  court  of  great  sessions,  but  it 
appeared  that  such  removal  was  after  the  defendant  had  gone  out  of  office: 
held  that  the  averment  being  not  an  allegation  of  description  but  of  sub- 
stance, it  was  wholly  immaterial    who  the    individual  was  who  presided 
in  the  court  at  the  time  of  the  plaint  being  removed,  and  that  the  word  said 
might  be  rejected  as  surplusage  {q). 

The  third  count,  after  stating  the  plaint  and  its  removal  and  proceed- 
in'^s  above,  with  the  bond  conditioned  for  the  appearance  of  the  tenant, 

whether  anv  process  is  out  against  him.  that  the  defendant  was  hable  beyond  the 

Sution  v.  iVaite,  8  Moore,  27.     It  is  not  penalty  of  the  bond.     This  .case,  however 

nccessarv  that  the  sheriff  should  make  per-  seems  to  have  been  deliberately  over-ruled 

sonal  inquiry  ;  it  is  sufficient  if  a  person  in  the  subsequent  case  oi  Evans  v.  Bran- 

known  ti  the  sheriff  make  inquiry  as  to  dc;  2  H.  B.  547.     In    H^fford  y.  Alger 

the  credit  and  reputation  of  a  tradesman  (1  Taunt.  218),  it  was  he  d  tha   the  two 

and  communicate  a  favourable  result  to  sureties  were  together  liable  only  to  the 

the   sheriff,  lb.      Reputation  is  evidence  amount  of  the  penalty  of  the  bond,  and  the 

of  credit.    Scott  v.  Waithman,  3  Starkie's  costs   of   the  suit  on  the  bond     even  al- 

^  j-Q  though  a  greater  loss  is  admitted  on  the 

'(I)  Hindle  V.  Blade..,  5Taunt.  225;  1  geadjng..  Jeffery  v.  Bastard,  4  Ad.  & 
Saund.l95.g.(«).    ^,^  .,       ._  „  ,33  ("„)  i>««.  v.   Brander,  2   H.    B.  3G. 

Evans  v.  Brander,  2  11.  B.  oil  ,  ^\nele  ^-^ 

damages  were  limited  to  double  the  value  ^      7"     /          „        ,,  ^  ^-^  .« 

Qf  thi  goods  distraine.1.     In  a  later  case  (0)  Baker  y.  Garrett,  3  B.ng.  ofa. 

(Peake's  L.  Ev.  425,  5th  edit.)  the  Court  (P)  ^'•""f//^  T"  f  SlTo' 

ofC.  P.  is  stated  to  have  held  that  the  de-  D.  269  ;  and  10  Ad.  &  Ell.  840^ 

fendant  was  liable  to  the  full  extent  of  (q)  Perreau  v.  Bevan,  5  B.  &  C.  2So, 

the  penalty  of  the  bond.     In  Concannon  8  D.  &  R.  72. 

v.  Lethbrldge  (2  H.  B.  3G),  it  was  held 
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iiud  proseeiUing  his  tuit  with  effect,  averred  the  judgment  that  the  tenant 
should  take  nothing  by  liis  writ,  but  be  in  naercy,  &.c.  with  an  awurd  of  tlie 
return  of  the  goods,  that  the  tenant  did  not  make  a  return,  wherel)y  the 
bond  became  forfeited,  the  defendant's  l)reiieh  of  iluty  in  losing  the  bond, 
whereby  plaintiff'  was  damnified  ;  audit  was  olij>eted  at  the  trial,  first,  that 
the  action  was  not  maintainable,  as  the  rej)levin  bond  could  not  have 
been  enforced  upon  the  judgment  for  want  of  a  writ  de  rcturno  habendo 
being  awarded,  and  return  of  elongala  thereon  ;  and  secondly,  that  the 
avowant  having  electeil  to  jjroceed  under  17  Car.  -J,  c.  7,  was  contiued  to  his 
execution  under  that  statute:  held  that  the  not  having  j)ro3eruted  the  suit 
with  success  was  a  breach  within  the  meaninfj  of  the  words  '•  prosecut- 
ing with  effect,"  and  the  plaintiff  would  have  been  entitled  to  recover  in 
respect  thereof  if  the  bond  had  been  assigned  without  any  writ  de  retomo 
having  been  issued,  althougli  a  breach  in  that  respect  had  not  been  formally 
assigned:  held  also,  that  although  it  appeared  that  the  jury  had  jtroceeded 
to  inquire  into  the  arrears  and  value  of  the  distress,  according  to  the 
17  Car.  2,  and  a  judgment  had  been  signed  according  thereto,  as  well  as  the 
common-law  JTidgment,  yet  that  the  plaintiff  having  elected  to  j)rove  under 
that  statute,  was  not  confined  to  his  execution  under  the  statute,  but  might 
also  have  proceeded  against  the  sureties  on  the  bond,  and  therefore  against 
the  sheriff  for  the  damage  occasioned  by  his  negligence  in  losing  it  (r). 

A  sheriff  having  taken  one  surety  only  in  a  replevin  bond,  may  sue  him  («)  ; 
but  in  an  action  against  him  for  not  having  returned  the  goods,  the  decla- 
ration suggesting  breaches  according  to  the  stat.  8  &  9  M'il.  3,  the  defendant 
is  liable  to  a  moiety  only  of  the  damages  recovered  ngainst  the  sheriff.  He 
is  not  liable  to  the  costs  incurred  by  the  sheriff  in  defending  an  action 
against  him  for  taking  insufficient  pledges  {t). 

In  an  action  against  the  sheri.f  by  a  landlord,  for  not  paying  rent  due 
in  respect  of  the  premises  on  which  goods  are  taken   in  execution  (?/),  the 


(?•)  Ibid.  And  see  Chapmnti  v.  Jiiitcfirr, 
Cartli.  248.  Gwillin  v.  Ilolhronk,  1  h.  & 
P.  410.  D.  ofOriuond  v.  Bierhii,  C'artli. 
510.     Turner  v.  Turner,  2  H.  iiH.  107. 

(a)  x\usten\.  Howard,  1  Moore,  082; 
2  Marsh,  352 ;  7  Taunt.  28. 

(t)  Artsttn  v.  Howard,  1  Moore,  08. 
Sureties  in  a  replevin  bond  are  not  dis- 


rharged  by  giving  time  to  the  principal. 
Moore  v.  liowmuker,  0  Tuunt.  37!J. 

(«)  Under  tlie  »tat.  8  Ann.  c  14,  8.  1. 
which  enact.s,  that  nogoods  or  chattels  npoii 
any  messuage,  lands  or  tenements,  leased 
for  life,  term  of  years,  at  will,  or  otherwise, 
shall  be  liable  to  be  taken  by  virtue  of  an 
execution  *,  on  any  pretence  whatsoever. 


*  The  plain  sense  of  the  words  is  confined  to  executions  on  judgments.  Per  Ld  Ten- 
terden,  C.  J.  in  Brandling  v.  nnrrhu,ton,  7  n.  &  C.  407.  These  words  include  an  exe- 
<^^]^oniov  co^tBoi  3,  r^onsnii  {Henchet  v.  Kin.pson,  2  Wils.  140) ;  an  outiawrv  in  a  civU 
suit  (5^.  Johns  College  v.  il/«/To^^  7  T.  R.  259) ;  a  seizure  under  a  conm>ission  oihnnk- 
yuY>t  iBucMeyv  Taylor,  2  Til.  GOO).  Seem,  Lee  v.  Lopez,  15  East,  2:W;  ea:  parte 
Bev,me,  Co.  B.  L  190;  lo  East,  2:30.  If  the  sheriff  seize  goods  under  an  e.xecution, 
which  IS  aftenvards  o^;erhaled  by  a  commission  of  bankrupt,  the  sheriff,  as  against  the 
assignees,  will  not  be  allowed  to  deduct  a  year's  rent  as  due  to  the  landlord,  unless  he 
had  actually  paid  it  over  be  ore  notice  of  the  commission.  Lee  v.  Lopez,  15  East,  230. 
And  a  sheriff  who  has  se.zed  goods  under  an  execution  after  an  act  of  bankruptev  con.- 
mited,  cannot  defend  himself  on  the  crround  of  liability  to  the  assignees.  Duckv.'Brnd. 
rfy//  M  Clelland,  20/.  J>t.  John's  College  v.  Murcott,  7  T.  R.  hd.  An  extent  in  ahl 
IS  not  withm  the  s  at.  B  v.  De  Can.,  2  Price,  17.  The  trustee  of  an  ^.s  and.ngsa^s- 
fied  term  ass.gne^  to_attend  the  inheritance,  is  a  landlord  within  the  statute.  C^lyer  l. 
^pcar  2  B.  &  B.  6/  A  vendee,  on  taking  possession,  agrees  to  pav  100  I.  per  annum 
^/  ;L,tro  B  ^r  Vr  ^^'^'"''^  ''''"  ''  '■'^"''  ^'"^  ^'"'i"  the  statute,  dunders  v. 
pZZ'^Wit^a:;:^  S^IT"""  "'''  '"^  ^'^^"^"^  ^^  ^"  ^--*-  -  administrator. 

The  statute  contemplates  adverse  executions  issued  by  third  persons,  and  not  by  the 
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plaintiff  must  prove,  1.  The  demise  to  the  tenant,  and  that  the  rent  is  due,   Action  l.y  a 
as  stated  in  the  declaration  ;  2.  The  levy  by  the    sheriff;  3.  Notice  of  the   lanllord. 
sum  in  arrear,  to  the  sheriff  or  his  deputy;  4.  The  removal  by  the  sheriff; 
5.  The  value  of  the  goods  seized. 

After  proving  the  demise   and  occupation  by  the  tenant,  it  is  not  neces-   Rent  duo. 
sary  to  prove  the  state  of  accounts  between  the  plaintiff  and  his  tenant ;  it 
lies  on  the  defendant  to  prove  that  the  rent  has  been  paid  (x).     It  is  suffi- 
cient to  prove  the  rent  due  by  virtue  of  an  agreement  to  pay  rent  in  ad- 
vance (y). 

The  plaintiff  will  not  be  entitled  to  recover  in  respect  of  any  rent  which    Levy, 
has  accrued  after  the  seizure  (z),  although  the  sheriff  still  remained  in  pos- 
session (a). 

The  act  of  levying  must  be  proved  against  the  sheriff,  and  he  must  be 
connected  with  the  acts  of  the  bailiff  in  the  same  manner  as  in  action  for  an 
escape  or  false  return  (b). 

Although  some  notice  to  the  sheriff  of  the  landlord's  claim  is  necessary  (c),   Notice, 
no  specific  form  of  notice  is  rerpiired  by  the  statute;  it  is  sufficient  if  the 
sheriff's  knowledge  can  be  proved  from  circumstances  (J). 

It  is  sufficient  for  the  plaintiff  to  prove  the  removal  of  part  of  the  goods    Removal. 
of  the  tenant,  without  showing  that  enough  is  not  left  to  satisfy  the  Tcnt{e). 

It  is  no  defence  to  show  that  the  goods  after  removal  were  reploced  upon 

unless  tlie  party  at  whose  suit  the  said  ex-  v.  nnrher,  \  Price,  274.     But  where  the 

ecution  is  sued  out  shall,  before  the  renio-  pliiiutilf  declared  on   it   special   count  for 

valofsuch  ffoods  from   off  the  said   pre-  taking,' -^oods  of  a  teuant  in  execution,  witli- 

niises,  l)y  virtue  of  such  execution  or  ex-  out  leaving  sutHcient  to  satisfy  the  arrears 

tent,  pay  to  the  landlord,  or  his  liailiff,  all  of  rent,  with  a  count  in  trover  ;  held  that 

such  sums  of  money  as  are  due  for  r.nit  for  the  pleadin|.'s  admitting:  the  defendant  to 

the  said  premises  at  the  time  of  such  taking  have  taken  the  goods,  and  having  no  riglit 

of  the  goods,  provided  the  arrears  of  rent  to  take  tlieni  without  leaving  sufficient  to 

do  not  amount  to  more  than  one  year's  satisfy  the  plaintiff's  rent,  the  verdict  was 

rent.    By  the  stat.  11  G.  4,  c.  11,  these  pro-  riglit  on  the  first  count,  and  that  no  other 

visions  are  extended  to  the  seizure  and  sale  execution  appearing,  the  statement  of  the 

of  goods  under  process  out  of  the  Common  party   levying  sufficiently  connected   him 

Pleas  at  Durham.   See  BrandUng  v.  Bar-  with  the  defendant,  without  producing  any 

rlngtuu,!  B.  &  C.  407.  warrant,      lived  v.   Thoyts,  6  M.  &  \V. 

(x)  Hfinhotiv.  Barry,  7  Price,  690.  410;  and  8  Dowl.  410. 
It  is  tlnrefire  nnnecessnrv  for  the  plantiff  (b)  Supra,  1011. 

to  call  the  tenant  as  a  witness.     Ibid.  (c)  See  Arjrltt  v.  Gamett,  3  B.  &  A- 

(y)  Ibid.     And  such  rent  may  be  dis-  441.     Smith  v.  Russell,  ^'raunt.  400. 
trained  for  bv  a  landlord  who  anticipates  (d)  Where  the  sale  has  been  conducted 

au  execution  bv  a  judgment-creditor.  with  great  secrecy  and  dispatch,  it  is  for 

(z)  1  M.  6c  S.  24.x  the  jury  to  say  whether  the  sheriff  knew 

(a)  Hoskhisv.  Knight,l  M.  .<c  S.  245.  that   rent   was    in   anear.      Andrews   v. 

Even  although  growing  corn  was  the  sub-  Jjlxon,  3  B.  ic  A.  045. 
ject  of  seizure,  which  mutt  necessarily  re-  {e)  Colyer  v.  Spear,  2  B.  &  B.  70. 

main  on  the  premises  to  ripen.    Gwilliain 


landlord  ;  where,  therefore,  he  had  issued  an  execution  against  the  tenant,  the  fruits  of 
which  he  was  compelled  to  refund  to  the  assisnees  of  the  latter  under  the  Insolvent  Act, 
7  G.  4,  c.  o7,  s.  34,  it  was  held  that  he  was  not  entitled  to  retain  the  year's  rent.  Tay- 
lor V.  Lanyon,  6  Bing.  536. 

The  Stat,  ajjplies  to  gonds  in  apartments,  parcel  of  a  messuage,  &c.  llmrgood  v. 
Richardson,  AC.  ScV.AAl- 

In  an  action  against  the  sherifr'bv  the  landlord  for  not  reserving  a  year  s  rent,  a  release 
given  to  the  tenant  after  the  jury  are  swoni,  does  not  prevent  the  plaintiff  from  recover- 
ing. The  lease  of  an  under-tenant  is  equally  within  the  11  G.  2,  c.  19,  as  tnat  of  an 
immediate  lossi-e.     Thvrgood  v.  R l chard <!0-n ,  7  P.ing.  48. 

The  landlord  is  entitled"  to  the  full  year's  rent,  as  against  an  executi;n  creditor,  and 
is  not  bound  by  any  abatement  he  had  previously  allowed  to  his  tenant.     Williams  v. 

Lewsey,  8  Bing.  2t5. 

-"  ^  3  V  2 
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the  premises  (/);  otherwise  to  show  that  the  plaintiff  assented  to  a  remo- 
val {g),  although  the  assent  were  founded  on  an  undertaking  by  the  bailiff 
and  auctioneer,  which  cannot  be  enforced. 

Proof  of  the  value  of  the  goods  is  necessary  for  the  jmrpose  only  of 
showing  the  amount  of  the  plaintiff's  loss,  by  the  defendant's  act.  The 
parties  are  not  bound  by  the  amount  actually  produced  by  the  sale  (/<). 

In  an  action  against  the  sheriff  for  having  wrongfully  paid  a  year's  rent 
to  the  landlord  of  the  premises  on  which  tlu'  debtor's  goods  were  seized  un- 
der &.Ji.fa.,  it  is  incumbent  on  the  sheriff  to  give  some  evidence  to  show 
that  the  sum  was  due(j);  and  it  seems  that  the  landlord  would  not  be  a 
competent  witness  for  this  purpose  ;  for  if  the  plaintiff  succeeded,  the  wit- 
ness would  be  liable  to  the  sheriff,  and  the  judgment  would  be  evidence  to 
prove  special  damage. 

The  sheriff  cannot  maintain  trespass  against  a  landlord  for  distraining 
goods  taken  in  execution,  where  the  siieriff  has  abandoned  tlie  ]>ossession  of 
the  goods  (A). 

In  an  action  of  trespass  or  trover  against  the  sheriff,  for  seizing  the  plain- 
tiff's goods  under  a  fieri  facias,  proof  of  the  warrant  is  sufficient  to  connect 
the  sheriff  with  the  acts  of  the  bailiff  (0  >  '^"^  ^^'^  evidence  will  be  no  proof 
of  the  writ  to  the  sheriff,  but  he  must  prove  it  in  support  of  his  jilea  of  jus- 
tification {m).  A  bill  of  sale  executed  by  the  sheriff,  reciting  the  writ  and 
seizure,  is  evidence  of  the  taking  (/i)- 

Proof  that  the  bailiff,  under  the  sheriff's  warrant,  upon  an  execution 
against  the  goods  of  ^1.,  seized  those  of  ii.,  is  evidence  to  sujiport  an  action 


(/)  Lane  v.  Crockett,  7  Pricr,  5nn. 

Xg)  lioth(nii  V.  Tl'oorf,  3  Camp.  C.  2.5. 

(/t)  The  plaintiff  may  sliow  that  more 
might  have  been  produced.  Sic  Foster  v. 
Jniton,  1  Dowl.  P.  C.  3.J.  The  jury  are 
not  bound  to  pive  even  tlie  sum  for  wliieh 
tliev  sold.  Per  Parke,  J.  Calvert  v. 
JoiUffi;  2  B.  &  Ad.  4i>-i. 

(i)  Keightleij  v.  Birch  §•  another,  3 
Camp.  521. 

{h)  1  H.  B.  543;  3  M.  &  S.  175; 
Peake's  C.  65. 

{I)  Gihhins  v.  Phillips,  7  B.  &  C.  535. 
Grey  v.  Smith,  1  Camp.  387.  The  sheriff 
it  has  been  seen  (supra,  tit  Baxkki  tt), 
is  held  to  be  liable  where  he  seizes  and 
sells  the  goods  of  a  bankrupt  after  an  act 
of  bankruptcy,  although  he  liad  no  no- 
tice of  the  bankruptcy  or  commission. 
Potter  V.  Starkie,  cited  in  Stephe7is  v. 
Ehoall,  4  M.  &  S.  259 ;  2  M.  &  S.  260. 
This  goes  much  beyond  the  former  decision 
of  Baylcy  v.  Bunnlng,  1  Li  v.  173,  and 
Cooper  V.  Chitty,  supra,  116;  but  has 
been  recognized  in  several  instances.  See 
Price  V.  Hehjer,  1  Biug,  697.  Lazarus 
V.  Waithmon,  5  Moore,  313.  Stead  v. 
Gasgoigne,  8  Taunt.  527.  Billon  v. 
Langley,  2  B.  &  Ad.  131.  Carlisle  v. 
Garland,  7  Bing.  298.  In  the  case  of 
Balme  v.  Hvtton,  2  C.  &  .1. 19,  the  Court 
of  Exchequer  decided  to  the  contrary ;  but 
the  judgment  was  reversed  in  the  Ex- 
chequer Chamber,  9  Bing.  471 ;  and  in 
Garland  v.  Carlisle,  4  Bing.  N.  C.  7 ;  the 


same  question  was  determined  accordingly 
in  the  House  of  Lords.  And  see  Grorcs 
v.  Coirhani,  H)  Bing.  5.  Wht-re  tlie  siie- 
riff sells  goods  which  were  the  lianknipt's, 
after  a  secret  act  of  Imiikniptey,  without 
notice,  but  under  an  indrmnity  pays  over 
the  amount  to  tlie  jiidgmeiit-cn-ditor,  he  is 
liable  to  the  assignei'S  lor  money  had  and 
reeeived.  Young  v.  Marshall,  8  Bing. 
43.  Goods  had  Iteen  taken  in  execution 
about  the  time  of  the  change  of  sheriffs, 
and  after  an  action  of  trover  by  assignees 
was  set  down  for  trial,  the  writ  which  had 
not  been  returned  had  been  seen  with  a 
form  of  r-'tiirn,  with  the  defindant's  (the 
jfrescnt  slicriff )  name  indorsed,  but  at  the 
trial  the  writ  was  prodiici d  with  that  name 
erased,  and  the  name  of  the  fonner  sheriff 
instead  ;  held  thai  as  the  first  indorsement 
if  produced  would  have  In-en  conclusive 
against  the  defendant,  as  rendering  him 
responsible  for  the  sale,  it  was  for  the  jury 
to  say  wlutJier  his  name  had  been  put 
thereon  by  mistake  in  the  otticer,  or  subsf;- 
qiiently  erased  as  an  afterthought,  to  turn 
the  plaintiff  round.  Waferhousi:  v.  A  thin- 
son.  2  C.  &  P.  345.  The  plaintiff  is  not 
bound  by  the  price  of  the  goods  at  the  sale, 
though  where  the  plaintiffs  as  assignees 
would  be  bound  to  sell  them,  it  may  be 
consid(!red  a  fair  measure  of  damages, 
Waterhouse  v.  Atkinson,  3  C.  &  P.  345. 

(wi)   Grey  v.  Smith,  1  Camp.  387. 

(n)  Woodward  v.  Larking,  3  Esp.  C. 
286. 
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the   acts  of  his   Trespass  or 
trover. 


of  trespass  against  the  sheriff,  who  is  liable  civlliter  for 

bailiff(o). 
A  sheriff  seizing  goods  under  a  distress  for  taxes,  is  not  entitled  to  notice 

of  action  (p). 

The  sheriff  cannot  justify  the  arresting  the  real  defendant,  or  taking  his 
goods,  where  his  name  is  mistaken  in  the  writ  (rj). 

But  it  is  a  good  defence  to  an  action  by  the  husband  and  wife,  for  seizing 
goods  belonging  to  the  wife  as  executrix,  to  show  that  the  goods  were  treated 
as  the  goods  of  the  husband  (r).  So  case  lies  against  the  sheriff  for  selling 
goods  absolutely  under  an  execution  against  a  party  who  had  hired  them, 
provided  on  seizure  made  he  gave  notice  that  the  debtor  had  but  a  qualified 


(o)  Smidersoji  v.  Baker,  3  Wils,  309 ; 
and  the  cases  there  cited.  And  see  Wood- 
fjate  V.  KnntchbuU,  2  T.  R.  148.  Ack- 
worth  V.  Kcinpe,  1  Doug.  40.  Even  where 
lie  arrests  after  the  return  of  the  writ.  Per 
Tindal,  C.  J.  Price  v.  Peck,  1  Bing. 
N.  C.  385.  And  see  Underhill  v.  Wihon, 
6  Bing.  ()S)7.  The  sherift"  is  not  liable  for 
the  acts  of  his  bailiff,  where  the  sheriff  acts 
in  a  judicial  character.  Tuniio  v.  Mor- 
ris, 2  C.  M.  .t  R.  298  ;  ittfru,  tit.  Tuks- 
I'ASs.  lie  is  liable  civilltcr  for  all  doue 
by  bailiff,  which  he  would  not  have  done 
but  lor  the  warrant.  Smart  v.  Hutton, 
K.  B.  Mich.  T.  1833.  He  is  liable  in  tres- 
pass for  seizing  defendant's  goods  after 
notice  of  writ  of  error,  although  tliere  be 
no  further  supersedeas.  Belnhaic  v.  Mur- 
sJiall,  4  B.&  Ad.  336.  Where  an  indem- 
nity hoiid  has  bet!n  fraudulently  obtained 
by  "the  sheriff's  officer,  it  is  a  good  defence 
to  an  action  on  the  bond  by  the  sheriff. 
Raphael  v.  Goodman,  3  Nev.  &  P.  547. 
{p)  1  Bing.  369. 

Iq)  Shadijett  v.  Clipson,  8  East,  328. 
3Iorgan  v.  Bridges,  2  B.  &  A.  647.  2 
Starkie's  C.  314.  Cole  v.  Hindson,  6 
T.  R.  234.  Scandorer  v.  Warner,  2 
Camp.  270.  Where  a  defendant  has  been 
arrested  by  a  wrong  christian  name,  and 
the  sheriff  returns,  "  I  have  taken  A.  B. 
sued  by  the  name  of  C.  B."  he  is  a  tres- 
passer* R.  V.  Sheriff  of  Surrey,  1  Marsli. 
75.  But  if  a  party  being  asked  his  real 
name  previous  to  the  issuing  of  process, 
admit  it  to  be  John,  he  cannot  afterwards 
Insist  that  his  name  is  Wil.Uam.  Price 
V.  Uarwood,  3  Camp.  108. 

(r)  Quicke  v.  Staines,  1  B.  &  P.  298. 
And  see  Mace  v.  Cadell,  Cow)).  232,  and 
infra,  tit.  Trover.  For  where  the  exe- 
cutrLx,  or  her  husband  by  her  permission, 
has  converted  the  goods,  it  does  not  lie  iu 
the  mouth  of  either  to  say  that  they  are 
not  tiie  property  of  the  husband,  in  a  case 
between  tlie  executrix  and  one  of  his  cre- 
ditors. Per  Eyre,  C.  J.  This  might  be 
to  the  delusion  of  creditors.  But  if  A. 
and  B.  cohabit  as  man  and  wife,  and  the 
sheriff  seize  the  goods  of  B.  in  the  house  of 
A.  under  an  execution  against  J..,  and  sell 
them  after  notice  that  they  are  the  goods 
of  B.,  he  will  be  liable.  Edwards  v. 
Bridges,  2  Starkie's  C.  396.     And  where 


a  sheriff,  under  a  writ  off  .fa.  against  A., 
sold  the   furniture  in  his  house,  where  he 
lived  with  a  woman  to  whom  he  had  been 
married,  and  to  whcnn  the  goods  belonged 
before  the  marriage,  it  was  held  that  the 
woman,  having  afterwards  discovered  that 
tlie  marriage  w;is  void,  might  recover  from 
the  sheriff  the  value  of  the  goods,  although 
it  exceeded  the  price  for  wliich  they  were 
sold.     Glasspoole  v.  Young,  8  B.  ^:  C.  696. 
For  the  sheriff  has,  under  a  writ  against 
A.  in  fact  taken  the  goods  o{  B.,  and  the 
plaintiff  acquiesced  merely  because  she  did 
not  know  that  she  had  power  to  resist. 
In  an  action  against  the  sheriff  for  a  false 
return  of  nulla  i<o«r/,  it  appeared  that  pre- 
vious to  the  marriage  of  the  party  by  an 
agreement  reciting  that  ccrtaia  furniture, 
&c.  was  the  property  of  the  wife,  it  was 
agreed  that  she  was  to  have  it  if  she  sur- 
vived, but  if  he  survived  she  was  to  be 
entitled  to  dispose  of  it  by  will,  and  he 
then  covenanted  that  he  would  not  sell  or 
dispose  of  it,  and  that  if  she  survived  he 
would,  by  his  will  or  otherwise,  convey 
or  insure  to  her  all  the  real  or  personal 
estate  he  should  die  possessed  of;  but  the 
whole    provision   of  the  agreement  pur- 
ported to  leave  him   in  possession  of  his 
marital  rights,  and  her  interests  upon  the 
events  happening  were  to  be  enforced  by 
means  of  his  covenant ;  held,  that  under 
such  circumstances,  the  return  of  nulla 
bona   to   a  f.  fa.  against  the  husband, 
was   improper;    but    it   appearing    that 
the  wife,  being  in  the  separate  possession 
of  such  goods,  had  demised  them  with  cer- 
tain premises  for  a  term,  as  slie  was  to  be 
taken  to  be  the  agent  of  her  husband,  the 
sheriff  could  not  during  the  continuance  of 
such  demise  seize  the  goods,  and  therefore 
in  that  respect  the  return  of  nulla  bona 
was  warranted  by  law.     Izod  v.  Lamb, 
1  J.  &  C.  35.     Where  the  plaintiff,  who 
had  long  cohabited  with  the  party  whose 
goods  had  been  seized  by  the  defendant  in 
execution,  claimed  part  of  the  goods  as 
her  separate  property,  the  Court  held  that 
it  had  been  properly  left  to  the  jury  whe- 
ther they  had  not  been  given  up  by  her, 
and  become  the  property  of  the  party  with 
whom  she  had   cohabited.     Edwards  v. 
Farebrother,  2  M.  &  P.  293 ;  and  3  C.  & 
P.  524.     See  Mace  v.  Cadell,  Cowp.  232. 
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s  ill:  1(1  if: 


Tnsp;.ss  or    interest  in  the  goods (.s).     Unclt-r  an  ex.Tution  on  tinul  proc^-^s,  u  party  is 
""^^■'■-  estopi^ed  from  denving  the  name  in  which  he  has  been  sued  (0-     l^'it  tre»- 

mxfs  lies  -..gainst  the  sheriff  for  taking  one  in  exec.tiun  who  is  not  the  real 
defendant,  .Uhough  of  the  same,  name  ;  yet  if  the  party  8o  arrested  led  the 
slieriff  int<,  error,  he  cannot  recover,  but  the  defence  it  seems  ought  to  he 
speciallv  pleaded  {u). 
Sheriff*  Where  the  defence  is(x),  that  the  goods  were  fraudulently  assigned  to  the 

plaintiff  by  a  debtor  against  whom  the  process  issued,  in  order  to  defeat  the 
execution  of  his  creditor,  the  assignment  is  void  against  that  creditor;  hut 
in  such  case,  in  order  to  defeat  the  assignment,  it  is  necessary  to  prove  the 
judo-ment  as  well  as  the  writ  (t/).  But  if  the  assignment  or  delivery  of  pos- 
session were  mereh  colourable,  and  the  j.roperty  still  remained  in  the 
debtor  against  whose  goods  the  execution  issued  (z),  the  sheriH  would,  it 
seems,  be  entitled  to  a  verdict  without  proof  of  the  judgment,  the  i.hiintiff 
having  no  propert^  in  the  goods  (a). 

The  defendant  cannot,  under  a  plea  traversing  the  jdaintiff's  possession, 
show  that  tlie  plaintiff  became  owner  under  an  assignment  after  the  delivery 


(«)  Dean  v.  WhUnltcr,  1  C.  &  P.  347. 
\t)  Beeves  v.  Sinter,  7    B.  &  C.  4H7. 
And  see  Go^dd  v.  B(inics,-^  Timnt.  4HH. 

(m)  Laidley  v.  Syltes  find  others,  York 
Assizes.  A  writ  of  executior:  for  the  costs 
of  a  non  pros,  was  issued  r.gainst  Ethvunl 
i,aidh'V,  under  whicli  the  sheriff  amsted 
Edward  Laidh'V,  tlui  son  of  tlie  nal  party. 
After  tlie  arrest,  tliu  attorney  of  tlie  jmrty 
who  sued  out  the  exeeution  knew  that  the 
Ij'ahitiff  had  been  arrested.  Buyley,  J. 
lield  that  the  party  who  sued  out  the  exe- 
cution was  liable  fur  not  liavin^  corrected 
the  mistake,  althougli  no  evidence  was 
given  to  prove  his  knowledge  of  it.  Evi- 
dence having  been  given  to  show  that  the 
plaintiff  had  been  guilty  of  a  trick  in  per- 
sonating the  father,  against  whom  tlie  writ 
had  been  issued.  Bay  ley,  J.  said,  that  if 
lie  had  been  guilty  of  a  trick,  and  hud 
foisted  liimself  on  the  oflicer  as  the  party 
against  whom  the  execution  issued,  it 
might  have  been  pleaded  in  excuse,  but 
tlie  general  issue  only  having  been  pleaded, 
he  admitted  the  evidence  in  extenuation. 
See  Morgan  v.  Bridges,  1  B.  &;  A.  G47. 

(ar)  This  defence  may  be  given  in  evi- 
dence under  a  plea  traversing  property  in 
the  plaintiff.  Trespass  by  tlie  plaintiff  for 
taking  goods,  which  the  plaintiff  claimed 
by  sale  from  the  sheriff,  the  defendant, 
under  the  plea  that  the  goods  are  not  the 
plaintiff's,  may  show  that  the  plaintiff  took 
them  under  an  assignment  from  the  sheritF, 
which  was  fraudulent  as  regarded  the  de- 
fendant, who  had  seized  them  under  a 
hona  fide  execution.  Ashey  v.  Minett, 
3  N.  &  P.  231.  Such  evidence,  it  seems, 
would  not  be  admissible  under  the  general 
issue.  But  see  Howell  v.  White,  2  Mo.  & 
11.  200,  contra. 


(y)  Lake  v.  Bilhr.t,  1  Lord  Raym.  733. 
Martin  v.  Pndger,  5  Bur.  StKH.  Glii.tier 
V.  JUve,  1  Bing.  20'J.  Ackirorth  v.  Kemp, 
Doug.  40  ;  2  Bl.  404.  See  the  ol>serva- 
tions  of  Bayhy,  J.  in  Doe  v.  Murle.u,  0 
M.  Jt  S.  114.  If  tlie  sheriff  levy  under  a 
writ  against  the  goods  of  A.,  who  brings 
nn  action,  the  writ  is  a  defence;  he  was 
bound  to  oliey  it.  If  B.  brings  the  action, 
and  tlif  slierfff  insists  that  the  aosignment, 
as  airainst  a  judgment-creditor,  is  fraudu- 
lent, he  niustshow  the  judgment  to  prove  the 
fraud,  fur  he  relies  on  a  matter  dehors  the 
writ,  which  is  essential  to  his  justification. 
(z)  The  fact  tliat  goods  after  an  assign- 
ment remained  in  tiie  posst-ssion  of  the 
vendor  or  assignor,  is  a  badge  of  fraud, 
but  is  not  conclusive  evidence  of  fraud; 
supra,  tit.  Fk.mdulent  Co.nveyanme  ; 
and  per  Lord  Tenterden,  C.  J.  in  East- 
wood V.  Bromt,  1  Ry.  &  M.  313.  And 
see  Benton  v.  Thornhill,  7  Taunt.  14'J. 
Latimer  v.  Jiatsou,  4  B.  A:  C.  Go2.  Wat- 
kins  V.  Birrfi,  4  Taunt.  833.  Joseph  v. 
Ingram,  8  Taunt.  838;  and  the  cases 
cited  supra,  tit.  FRAUDULENT  Convey- 
ance. 

(a)  See  Martin  v.  Podger,  5  Burr.  2631. 
Trespass  for  seizing  the  goods  of  John 
JIartin  under  an  execution  against  Wil- 
liam Martin;  the  defendant  proved  the 
fieri  facias  against  the  goods  of  William, 
and  also  that  he  seized  the  goods  as  Wil- 
liam's, but  did  not  prove  the  judgment ; 
the  Court,  on  a  motion  for  a  new  trial, 
after  a  verdict  for  the  plaintiff,  held  that 
the  judgment  ought  to  have  been  proved; 
but  held  also,  that  it  ought  to  have  been 
left  to  the  jury,  whether  the  plaintiff  was 
not  in  possession  under  a  fraudulent  bill  of 
sale  from  William. 


*  Fcr  the  proofs  in  an  action  by  the  assignees  of  a  bankrupt  agabist  the  sheriff,  vide 
pra,  tit.  Bankrupt,  117,  Uc. 
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of  the  writ  to  tlie  sheriff,  for  tlie  assi|2^ninent,  '\^  bond  fide,  triinsferrod  the 
property,  iilthoii<i;h  the  sherifi",  unless  in  the  case  of  a  sale  in  market  overt, 
might  still  \v\y{l>). 

The  judgment  debtor  is  not  a  competent  witness  to  prove  that  he  did  not  Coinpe- 
assign  the  goods  to  the  plaintiff,  which  have  been  taken  in  execution  by  the  tency. 
sheriff;  for  the  effect  of  his  testimony  would  be  to  pay  his  own  debt  at  th.e 
l)laintifi''s  expense  (c).  In  an  action  by  the  plaintiffs  as  assignees  of  a  bank- 
rupt, against  the  sheriff  and  a  judgment-creditor,  for  seizing  goods  in  the 
possession  of  the  bankrupt  after  the  bankruptcy,  under  an  execution  on  the 
judgment,  which  had  been  obtained  on  a  debt  contracted  by  the  trader 
subsequently  to  the  commission,  Lord  Tenterden,  C.  J.  held  that  evidence 
was  admissible  on  the  part  of  the  plaintiffs  to  prove  the  acquiescence  of  the 
bankru])t  under  the  commission  {d). 

A  declaration  made  by  a  i)arty  at  the  time  of  executing  an  instrument, 
tenfling  to  sliow  that  the  assignment  was  made  for  the  purjjose  of  defrauding 
creditors,  is  admissible  to  prove  the  fact;  otherwise  of  declarations  made  at 
a  different  time  {e). 

An  action  does  not  lie  against  a  sheriff  for  an  act  done  by  him  in  a  judicial 
capacity  {/). 

In  an  action  against  a  sheriff  for  extortion  committed  by  his  bailiff  (//),    Extortion. 
the  plaintiff  must  prove  the  issuing  the  writ  (/<),  the  warrant  (i),  and  the 
extortion  committed  by  the  builiff(A) ;  but  where  it  appears  from  the  return 
to  the  writ  itself,  that  more  has  been  taken  for  executing  the  writ  than  the 
sheriff  was  entitled  to,  proof  of  the  warrant  is  unnecessary  (I). 


(h)  Snmm-l  v.  Dukf,  3  M.  Sc  \V.  C,r,-2. 

(c)  Blatid  V.  Andeji,  2  N.  R.  :33I.  Note, 
that  the  judtj:incnt-debtor  liiul  sold  a  house 
to  the  plaintiff,  and  whetlu^r  the  goods  in 
that  liouse  were  sold,  or  not,  at  the  same 
time,  was  matter  of  dispute.  If  tlie  judg- 
ment-debtor would  have  been  liable  to  the 
plaintiff,  in  case  of  his  failure,  to  the 
amount  of  the  goods,  he  would,  it  seems, 
have  stood  indifferent. 

(r/)  Bernasconi  v.  Farebrother,  sitting 
after  Mich.  1830. 

(e)  Phillips  v.  Earner,  1  Esp.  C.  357. 
And  see  Penn  v.  Schuleij,  o  Esp.  C.  243. 
Lewis  v.  lio(jers,  1  C.  M.  &  R.  48.  A. 
sued  out  a  writ  otji.fa.  against  the  goods 
oi  B.,  the  sheriff  executed  a  bill  of  sale  of 
certain  goods  to  A.,  after  which,  B.  re- 
maiuing  in  possession  of  the  goods,  the 
sheriff  retook  them  under  another  execu- 
tion against  B.;  the  declarations  of  B.  at 
the  time  of  the  second  execution  are  evi- 
dence for  the  sheriff  to  show  that  ^.'s 
execution  was  colourable.  Willies  v.  Far- 
ley, 3  C.  &;  P.  3y<3.     See  also  Vol.  I.  331. 

{f)  And  therefore,  it  is  said,  an  action 
does  not  lie  against  the  sherifi"  for  the  act 
of  his  bailiff  in  taking  goo<ls  in  execution 
on  a  judgment  in  the  county  court. 
Tinsley  v.  Nassau,  1  j\I.  6c  M.  o2.  And 
see  Holroyd  v.  Breare,  3  B.  ^«c  A.  473; 
infra,  tit.  Trespass. 

ig)  See  the  provisions  of  the  stat.  28 
Eliz.  c.  4,  and  32  Geo.  2,  c.  28.  An  action 
under  the   former  of  these   statutes,  for 


taking  more  for  a  levy  than  the  statute 
allows,  may  be  maintained  by  the  party 
against  whose  goods  the  writ  was  issued, 
although  there  were  not  goods  to  the 
amount  of  the  debt  and  costs,  and  the  sum 
overcharged  is  deducted  out  of  the  sum  to 
be  paid  over  to  the  creditor.  Judgment 
was  arrested  where  the  declaration  jdeaded 
the  statute  of  28th  Eliz.  as  of  the  29th 
Eliz.     Runisey  v.  Taffnell,  i)  IMoore,  425 ; 

2  Bing.  555.  The  plaintiff  is  entitled  to 
three  times  the  full  amount  of  the  damages. 
4  B.  Ot  C.  154. 

{h)  Supra,  1009.  And  if  the  judgment 
be  alleged  in  the  declaration,  it  should  also 
be  proved.    Savatje  v.  Smith,  2  Bl.  1101. 

(i)  Supra,  1011.  The  sheriff  is  not  liable 
in  respect  of  extortion  committed  by  one,  to 
whom  the  execution  of  the  warrant  is  not 
entrusted  with  authority  as  bailifi".  George 
V.  Perriiig,  4  E«p.  C.  63.  If  a  writ  di- 
rected to  the  coroner  be  executed  by  an 
otlicer  of  the  sheriff,  the  latter  is  not  liable. 
Sargeant  v.  Cowaii,  3  Tyr.  538;  S.  C. 
1  C.  &  M.  491. 

(k)  Semhle,  that  the  stat.  43  G.  3,  c.  46, 
includes  the  expense  of  levying.  Where 
the  amount  levied  is  insufficient  to  satisfy 
the  plaintiff's  claim,  a  bailiff  who  retains 
any  part  which  ought  to  be  paid  over  is 
guilty  of  a  taking  or  receiving  within  the 
statute  28  Eliz.  c.  4.     BucMe  v.  Btnves, 

3  B.  6c  C.  688. 

(/)  Woodgate  v.  Knatchbull,  2  T.  R. 
148. 
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Refusing 
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Action  for 
escape. 


Sale  by  a 
sheriff. 


In  un  action  uniler  tlie  stat.  32  Geo.  2,  c.  2)^(/«),  to  recover  the  penalty  ol 
50/.  for  taking  more  than  is  by  law  allowed  for  waitin<,'  till  hail  is  )_'iven,  it 
has  been  held,  that  it  is  essential  to  ])rove  a  regular  table  of  lees  settled  in 
pursuance  of  the  Act(n);  but  if  the  plaintiff  fail  upon  the  counts  for  the 
penalties,  he  may  still  recover  the  excessive  payment,  in  an  action  for  money 
had  and  received  (o). 

In  debt  against  the  sheriff  for  penalties,  on  32  L>eo.  2,  c.  28,  for  taking 
the  plaintiff  on  arrest  to  a  public  drinking  house  without  his  consent,  helil, 
that  the  plea  admitting  the  arrest  to  have  been  made  by  the  defendant's 
officer,  and  the  evidence  showing  the  same  person  to  have  taken  the  ])laintif}' 
to  such  house,  it  was  not  necessary  to  ])roduce  the  warrant  to  connect  the 
defendant  with  the  officer  to  make  him  liable  (;;). 

In  an  action  against  a  sheriff,  or  other  returning  officer,  for  refusing  a 
legal  vote,  it  seems  to  be  settled  that  it  is  not  sufficient  merely  to  prove  that 
the  defendant  obstructed  the  legal  right  of  the  plaintiff' to  vote,  provided  he 
acted  bond  fide,  and  to  the  best  of  his  judgment;  but  that  it  is  essential  to 
show  that  he  acted  maliciously,  and  from  some  im]>roper  motive  (</). 

An  action  lies  at  the  suit  of  a  sheriff  against  a  defendant  who  has  wrong- 
fully escaped,  previous  to  any  recovery  or  action  or  demand  against  the 
sheriff  himself  (r). 

NVhere  a  sheriff  sells  a  term  under  a  writ  q{  fieri  facias,  which  is  after- 
wards set  aside  for  irregularity,  the  produce  of  the  sale  being  directed  to  be 
returned  to  tlie  termor,  the  latter  cannot  afterwards  maintain  ejectment 
against  the  vendee  («). 


{in)  An  officer  making  an  arrest  is  not 
justified  in  taking  tlie  party  to  gaol  within 
twenty-four  hours,  on  the  mere  omission  of 
the  party  to  nominate  a  convenient  liouse 
to  he  taken  to ;  to  refuse  implies  a  request. 
Simpson  v.  Renton,  o  B.  &  Ad.  35. 

(«)  Jacques  \.  Whitcomb,\  Esp.  C.  301. 
Martin  v.  Slade,  2  N.  II.  59.  Hannani 
V.  Ornterod,  1  Esp.  C.  36-2,  n.  The  stat. 
2311.  (1,  which  prohibits  tlie  sheriff  from 
taking  more  thaii  \s.  Sd.,  and  the  bailiff 
from  taking  more  than  id.  on  an  arrest,  Is 
repealed  by  the  stat.  7  W.  4,  and  1  Vict, 
c.  55,  which  allows  sheriffs  and  their 
officers  to  take  such  fees,  and  no  more, 
as  arc  allowed  by  the  officers  of  the  courts 
at  Westminster,  under  the  sanction  of  the 
Judges.  Previously  to  this  statute,  the 
Courts  of  C.  P.  and  Exc.  held  that  the 
stat.  23  H.  6,  was  still  in  force,  and  that 
no  more  could  be  taken  than  was  allowed 
bv  that  statute.  Innes  v.  Lei-y,  2  Scott, 
189.  PhUpott  v.  Selhij,  Excii.  Trin.  T. 
1835.  Although  in  Martin  v.  Bell,  6 
M.  &  S.  220,  it  was  held  by  the  Court  of 
K.  B.  that  the  table  did  not  ajiply  to  the 
sheriff's  fees  for  an  arrest,  but  that  he  was 
entitled  to  take  what  was  allowed  by  the 
Master  on  taxation. 

(0)  Lovell  V.  Simpson,  3  Esp.  C.  153. 
In  Martin  v.  Slade  (2  N.  E.  59),  the 
plaintiff  having  been  nonsuited  for  not 
proving  the  special  counts,  the  Court  re- 
fused to  grant  a  new  trial  in  order  to  let 
the  plaintiff  in  to  recover  the  exc(*ss  on 
the  money  counts;  but  it  is  not  intimated 


that  the  plaintiff  might  not  have  recovered 
for  money  had  and  received  at  the  trial, 
liad  he  made  the  point.  See  Martin  v. 
Bell,  1  Starkie's  C.  413. 

(p)  Barsham  v.  Bidlorh,  2  Per.  &  D. 
241  ;   and  10  Ad.  it  Ell.  23. 

(7)  See  Cnllen  v.  Morris,  2  Starkie's  C. 
577.  Smjeanf  v.  Mihrard,  Luilers,  248. 
The  Brid(jicafcrc&M;  1  Peck,  108;  Orme's 
Dig.  242.  Tlie  Sea  ford  case,  Simeon,  129; 
Orme's  Dig.  251.  ^Dreic  v.  Colton,  2  Lud. 
245.  Contrarv  to  the  opinion  of  Holt,  C.  J. 
in  Ashhij  v.  White,  2  Lord  Ravm.  938  ;  0 
>rod.  4G;  1  Salk.  19';  Holt.  524  ;  1  Brown, 
45.  And  see  Grew  v.  MiUcard,  2  Lud. 
245. 

(r)  Sherijf  of  Nonclch  v.  Bradsliaw, 
Cro.  Eliz.  53.  For  if  the  sheriff  were 
oldiged  to  wait,  the  action  might  be  too 
late,  and  the  very  escape  is  a  wrong. 

(s)  Doe  v.  Thorn,  I  M.  &  S.  425.  That 
a  sale  of  a  chattel  is  valid,  although  the 
execution  be  afterwards  set  aside  for  irre- 
gularitv,  see  Dver,  3G3,  pi.  4;  5  Rep.  90; 
8  Rep.'9fi,  b.  183.  But  see  Turnery.  Fol- 
(jdte,  T.  Ray,  73.  And  the  sheriff  cannot 
be  treated  as  a  trespasser  (per  Bayley,  J. 
in  Boe  v.  Thorn,  1  M.  &  6.  427).  But  qn. 
wlien  the  term  is  extended  on  an  eligit,  or 
forl'eited  on  outlawry,  and  sold,  and  the 
judgment  of  outlawry  is  reversed.  Cro.  J. 
246;  Cro.  Eliz.  278.  A  sheriff  may  jus- 
tify under  an  irregular  as  well  as  under  an 
errnnecns  judgment,  so  as  the  writ  be  not 
void;  and  a  purchaser  may  gain  a  title 
under  him,  for  they  are  not  privy  to  the 
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Where  a  lessor  in  ejectment  claims  as  purchaser  from  the  sheriff,  who    Sale  by  a 
sells  under  a  fieri  facias  at  the  suit  of  the  lessor,  he  should  prove  the  judg-    «'i^"  . 

ment  as  well  as  the  writ(0-  ,         xi      ^    • 

-But  where  the  vendee  is  a  stranger,  it  is  sufficient  to  produce  the  ^im 

facias,  without  proving  a  copy  of  the  judgment  («)• 

The  property  in  goods  is  not  divested  out  of  the  owner  till  execution 

executed ;  and  therefore  a  sale  and  execution  under  a  second  writ  will  hind 

the  goods,  and   the  plaintiff  who  sued  the  first  may  recover  against  the 

slipriff  r^^ 

Evidence  of  an  assignment  of  a  lease  taken  in  execution  hy  one  who  acts   Assign- 
as  under-sheriff,  is  evidence  of  an  assignment,  without  proof  of  the  appoint- 
ment of  the  under-sheriff  (y).  ., 

A  return  by  the  sheriff  being  the  official  act  of  a  public  officer,  is  evidence   Return. 
a.>-ainst  third  persons.     If  he  return  a  rescue,  the  Court  will  so  far  give 
credence  to  it  as  to  issue  an  attachment  in  the  first  instance  (z).     So  it  is 
evidence  against  the  defendant  upon  an  indictment  for  a  rescue,  although 

not  conclusive  (a).  c  r.    e    *■ 

The  sheriff's  return  that  he  has  levied,  is,  it  seems,  evidence  of  the  tact  as 
against  third  persons  (b);  but  the  return  that  he  has  levied  under  a  writ  of 
fi.fa.  does  not  afford  even  prima  facie  evidence  that  he  has  paid  the  money 
over  to  the  judgment-creditor  (c). 

A  sheriff  may  recover  money  paid  to  B.  under  an  execution  at  his  suit 
against  the  goods  of  C.,the  sheriff  having  been  compelled  to  pay  the  amount 
in  an  action  by  another  execution  creditor,  for  a  false  return,  unless  B.  can 
show  that  the  sheriff  had  notice  of  his  bailiff's  misconduct  (d). 

Where  before  the  execution  of  a  writ  of  fieri  facias,  the  attornies  of 
another  creditor  obtained  a  warrant  under  a  fieri  facias,  from  the  same 
sheriff  directed  to  their  clerk,  and  executed  it  before  the  first  execution  was 
put  in,  it  was  held,  that  the  attornies  were  liable  to  the  sheriff  for  money 
had  and  received  to  his  use,  he  having  returned  that  he  had  levied  under 
the  first  writ,  and  in  fact  paid  over  the  money  (e). 

The  debtor  is  a  competent  witness  for  the  plaintiff  in  an  action  for  an    Cornpe- 
escape  on  mesne  process,  for  he  could  neither  plead  the  recovery  in  bar  of         y- 
an  action  for  the  debt,  nor  give  it  in  evidence  in  reduction  of  damages  (/). 
And  an  owner  of  goods,  who  1ms  forcibly  taken  them  out  of  the  sheriff  s 
possession,  is  a  competent  witness  for  the  sheriff  in  an  action  for  a  false 
return  of  nulla  bona  to  a  writ  of  fieri  facias,  to  prove  that  the  goods  were  not 

irregularitv.     Tidd,  024,  3d  od.     A  party  where,  in  an  action  against  a  j^dgment- 

„,ay  justitV  under  an  erroneous  judgment,  creditor  for  having  sued  ^^^^^Mrthe 

for  it  is  tlie  act  of  the  Court,  but   not  after  a  sufiicient  execution  levied  under  the 

iL     an  i    eglr  judgment,     l'  Str.  509 ;  first,  it  was  held   that  the  sheriff's  returns 

Ti,l  1  ooj.  Sd   edit  on  the  two  writs  (which  were  produced  by 

(t)  ioel'niand  v.  Smith,  2  Starkie's  the  plaintiff),  in  which  he  stated  that  he 

C  ^m      limtony   Cole  Carth.  44t3.  had  forborne  to  sell  under  the  first,  and  had 

If-     ■^'"^^"  y-  ^«'^' ^'^""       -;  ^„id  ^„jer  the  second  writ  at  the  request 

(«)  me  6.  Battens.  Murless,^  M. &  S.  ^^^^            .      ^^^^^  ^^.^^^^^  „f  th,  f^et 

110.     Hoffman  v.  Pitt,  o  Esp.  C.  2-  ^^^  the  defendant. 

(a-)  Paijne  v.  Drew,  4  East ;  and  see  ^^-^  ^^^^^  ^  Stokes,  1  M.  &  S.  609. 

Peake's  C.  66.  ui)  Crowder  v.  Long,  8  B.  &  C  598. 

(y)  Doe  d.  James  v.  Braion,  5  B.  &  A.  ).  ^-^^^.^g  y.  Pmjnter,  1  D.  &  R.  :307, 

243.                                                          ^     ,  ( /•)  Per  Abbott,  C.  J.  in  Hunter  v. 

(z)  R.  V.  ElMns,4:  Burr.  2129.  Gyfford  xl;,,/ 4^  B.  &  A.  210;  B.  N.  P.  67.     R-  v. 

v.  Woodgate,  11  East,  297.  M'arden  of  the  Fleet,  12  Mod.  337.    Cciss 

(a)  Per  Ld.  Ellenborough,inGi(ifo*f;v.  y.  Cffwerow,  Peake's  C.  124.     Powell  v. 

Woodgate,  11  East,  297.  Hard,  Str.  650;  and  see  Richardson  v. 

{!>)  Oyfford  v.  Woodgate,  11  East,  267  ;  Srnith,  1  Camp.  277. 
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the  property  of  the  debtor;  for  the  sheriff,  after  returning  ntilla  bona,  could 
not  maintain  an  action  against  him  for  the  rescue,  iu  case  the  plaintiH"  were 
to  succeed  (f/). 

On  a  charge  against  the  warden  of  the  Fleet  for  permitting  the  escape  of 
prisoners,  a  prisoner  who  has  escaped,  but  who  has  been  retaken,  is  a  com- 
petent witness  against  the  warden,  although  he  has  given  a  bond  conditioned 
for  his  being  a  true  prisoner ;  for  the  record  of  conviction  would  be  no 
evidence  against  the  warden  either  in  an  action  by  him  ujion  the  bond,  or 
in  an  action  of  false  imi)risonment  by  the  witness  (h) ;  and  in  an  action  for 
the  original  debt,  the  defendant  could  not  avail  himself  of  the  judgment 
against  the  sheriff  (I). 

A  surety  is  competent,  in  an  action  for  taking  insufficient  sureties,  as  to 
his  sufficiency  (k). 

A  declaration  by  a  sheriff's  officer  respecting  goods  which  he  has  seized 
under  a/i.  fa.,  and  are  in  las  possession,  was  held  to  be  evidence  against  the 
sheriff,  although  made  after  the  return  day  of  the  writ  (/). 

A  sheriff's  officer  who  has  given  security  for  the  due  execution  of  arrests, 
is  not  a  competent  witness  for  the  defendant  (to). 

But  an  assistant  employed  by  the  sheriff's  officer  is  a  competent  witness 
for  the  defendant,  without  a  release  («). 


1. 


STAMP. 

Where  necessary  with  reference  to  the  subject-nuitter  : — Administra- 
tion, Agreement,  Appraisement,  &c.  103-4. 

2.  Re-stanii)ing,  when  necessary,  1051. 

3.  Several  stamps,  when  necessary,  10r;2. 

4.  Stamp  of  a  different  denomination,  when  sufficient,  10o4. 

5.  Objection,  when  and  how  to  be  taken  as  to  the  want  of  a  proper  stamp, 

or  the  time  or  manner  of  stami)ing,  ibid. 

6.  Presumptive  evidence  that  an  instrument  has  been  properly  stamped, 

1055. 

7.  The  consequence  of  the  want  of  a  proper  stamp,  1050. 

8.  For  what  collateral  purposes  an  unstamped  writing  may  be  used,  1058. 

Where  a  party  is  bound  to  prrtve  his  title  as  administrator,  at  the  trial, 
by  evidence  of  letters  of  administration,  and  it  appears  that  he  sues  for  a 
greater  value  than  is  covered  by  the  ad  valorem  stamp  of  his  letters  of  ad- 
ministration, they  cannot  be  received  in  evidence  (o). 


{g)  Thomas  v.  Pearce,  5  Price,  547. 
See  Pitcher  v.  Bailey  (8  East,  171),  where 
it  was  held,  that  an  officer  guilty  of  breach 
of  duty  in  permitting  a  prisoner  to  go  at 
large  on  his  promise  to  pay,  could  not,  after 
being  obliged  to  pay  the  money  to  the  cre- 
ditor, recover  it  from  the  debtor.  And 
seeEylesY.  Faiknei/,  cited  Peake'sC.  144. 
A  verdict  against  the  sberifF  in  an  action 
for  a  false  return  of  7iulla  bona,  does  not, 
as  in  trover,  vest  any  property  in  the  goods 
in  him,  but  they  remain  liable  to  a  sul)se- 
quent  execution  ( Underwood  v.  Mordant, 
2  Vern.  237).  And  wliere  a  debtor  in 
execution  escapes,  though  with  the  consent 
of  the  gaoler  or  sheriff,  a  recovery  against 
the  sheriff  of  less  than  the  whole  debt  will 
not  preclude  the  creditor  from  retaking  the 
debtor,  even  although  twelve  months  have 


e.xpired,  without  a  tcire  facias.  B.  N.  P. 
«),  cites  Linthal  v.  Gardiner,  Hil.  20  & 
2!)  Car.  2.  per  Hales.  Collopv.Urand/ey, 
Trin.  31  Car.  2  ;  Tli.  Br.  282. 

(h)  R.  V.  Tlie  Warden  of  the  Fteet,\2 
Mod.  337.     R.  V.  Ford,  2  Salk,  G90. 

(i)  Per  Ld.  Tenterden,  C.  J.  4  B.  &  A. 
210.  The  sheriff  could  maintain  no  action 
against  the  debtor  fur  a  voluntary-  escape. 
Eyies  V.  Faikney,  Peake's  C.  143.  Pitcher 
V.  Bo  ill  I/,  8  East,  171. 

(k)  1  Will.  Saund.  195  (/).  Hindle 
V.  Blades,  5  Taunt.  225. 

(/)  Jacob  V.  Humphrey,  2C.&M.413. 
S.  C.  4  Tyr.  272. 

(wi)  Powell  V.  Hard,  2  Ld.  Ray.  141 1. 

(n)  Clarke  v.  Lucaf,  1  Ry.  &  M.  32. 

(q)  Hunt  V.  Stevens,  3  Taunt.  113. 
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But  it  h  otherwise  ^vhere  the  character  in  which  the  plaintiff  sues  i3  MmMs- 
aduuttcd  by  tlie  plea;  as,  where  an  administrator  sues  upon  promises  to  the 
intest.tc,  ami   makes  profcvt  of  the  letters  of  administration,  and  the  de- 
fendant pleads  merely  non  usxumpsit  (p). 

Where  i  «ued  out  a  comini-^f^i  .n  of  bankruptcy  on  a  debt  due  to  him  as 
executor  but  the  probate  was  insufficiently  stamped,  a  sufficient  stamp 
being  afterwards  affixed,  it  was  held  to  be  sufficient  to  support  the  commis- 

sion  {q).  . 

1  probate  stamp  is,  it  has  been  held,  primd  facie  evidence  against  an 
executor  of  the  receipt  of  assets  to  an  amount  covered  by  the  stamp  (r). 
The  55  Geo.  3,  c.  184,  sched.  part  3,  imposes  an  ad  valorem  duty  on  letters 
of  administration,  where  the  estate  is  above  20Z.in  value,  exclusive  of  what 
the  deceased  shall  have  been  possessed  of  or  entitled  to  as  a  trustee,  and 
not  beneficially.     An  intestate  had  granted  an  annuity  to  A.,  and  had  after- 
wards by  deed  conveyed  his  property  to  B.,  wlio  covenanted  to  indemnify 
him  a-ainst  the  payment  of  the  annuity,  default  being  subsequently  made 
in  tl.e°  payments  during   the  intestate's  lifetime;    the  annuitant  sued  the 
..rantor's  administratrix,  and  recovered  judgment  for  debt  and  costs,  exceed- 
Ivr  -A,  I     The  a.lmi.ustratrix  paid  this,  and  then  sued  B.  on  his  covenant  for 
the  amount.     TJeld  that  the  right  to  recover  this  sum  was  part  of  the  intes- 
tate's  estate,  and  rendered  the  letters  of  administration  liable  to  stamp 
duty;  and  that  the  intestate,  if  he  had  lived,  could  not  have  been  con- 
sidered in  respect  of  this  sum  as  a  mere  trustee  for  the  annuitant,  having  no 
lieneficial  interest  (s). 

Such  a  merely  contingent  covenant,  or  the  damages  to  be  recovered  under 
it,  could  not  be  a  matter  of  valuation,  or  be  treated  as  part  of  the  intestate  s 
estate,  so  as  to  be  taken  into  account  in  the  amount  of  the  stamp  or  the 
letters  of  administration  {t). 

In  an  action  on  a  replevin  bond  by  the  sheriffs  assignee,  the  ^ajuation  by    Affidavit, 
the  broker  appeared  on  the  margin  of  the  bond,  as  "  on  oath ;     held  that  the 
11  G  2,  c.  19   s.  23,  though  requiring  the  value  to  be  ascertained  on  oath 
did  not  make  it  necessary  that  such  value  should  be  ascertained  by  affidavit 
in  writing,  and  that  no  affidavit  stamp  was  therefore  necessary  to  such  me- 

niorandum  on  the  bond(?0-  , 

By  the  Stat.  55  G.  3,  c.  184,  an  agreement,  or  any  mmute  or  memorandum   Agree- 
„f  an  agreement  (x),  made  in  EnglanJ  (y)  under  hand  only  (z),  or  made  in  ■"««. 

(/•)  Foster  v.  Blaltdoclte,  5  B.  &  C.  328.  ^^^  ^„^  y.  Roberts,  2  Mood.  &  M.  C. 

As  to  the  duty  ou  lefjacies  in  India,  see  ^^ 

The  A  ttorney  General  v.  Sir  C.Cockerell,  ^^^^  ^   j^^^^^  4  Bjng,  I93, 

;,er';rJi'brs.,,,ta'r.;;fpl;r'.o''^  ;;)A™rec„.la.era,writi„,n.t,lgned 

to)  A  letter  written  in  England,  agree-       Un.ka,.,lT>Mn. 800.  «*«»n-f S 
inri  accept  a  bill  drawn  in  Jamaica,  re-      f»™'9*;  ° J;,,^;^^^^^^^^^^  a  war- 

,,ui,os  a  .iamp.     Crutchlev  ..  Mann,  5      ten  ^^'^-^^^^^^Z*  held  tl.at  a  paper, 

"S'lfL  instmrneat  be  sealed,  .1.0„g.       -' tf.L"  T  :Xc''7,f™Tr  iJfe 

i,?:rpe7  af  nS  '"c^';Sv.'  Z^      »c\,..«r,  w,t„out  prejudice  to  h.  r.,..  to 
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Scotland  without  any  elauso  of  rfiristrafion  Cnn<l   not  otherwis».'  cliiirL'f'd  in 


hy  tlie  partii'9  is  not  within  the  statute.  A 
written  paper  delivereil  hy  tlie  auctioneer 
to  one  to  whom  lands  were  h't  liy  auction, 
C(>utainin<i^  the  deseription  of  tlie  hind:),  tlie 
term  for  which  they  were  let,  and  the  rent, 
but  not  signed  by  the  auctioneer  nor  any  of 
the  parties,  was  held  to  be  admissible  in 
evidence  without  a  stump  (linmjihottnm  v. 
Tunbridgc,  2  M.  &  S.  4:3-1) ;  for  it  was  held 
to  be  no  more  than  a  mere  declaration  by 
the  auctioneer,  and  not  like  an  uriuinal 
inimite.  Aiirl  see  Adding  v.  Fitirfmln,  H 
Starkie's  C.  277  ;  Iiigruin  v.  Lea,  2  (Jump. 
'  o21.  But  in  a  similar  case,  where  the  note 
was  signed  by  the  auctioneer,  it  was  hehl 
that  a  stamp  was  necessary  {Rnmshottoni 
V.  Mortley,  2  M.  &c  S.  44.',),  ulthon-.'h  the 
name  of  the  lessiir  was  omitted  ;  for  it  was 
evidenceof  part  ofa  contract,  aIthoin;li  not 
of  a  complete  contract,  to  satisfy  the  Statute 
of  Frauds.  Ibid.  \m\  ivv  Diilisunw  Stark, 
4  Esp.  C.  103.  Jjoc  V.  Ctirtirright,  supra, 
57.  A  paiier  which  operates  but  incident- 
ally as  evidence  of  an  atrieeniont,  is  admis- 
sible without  a  stanij).  Notice  of  a  dissolu- 
tion of  partnership  is  evidence  to  prove  that 
a  partnershi])  once  sub-isted.  Wlieldon  v. 
Matthews,  2  Ch.  tMH).  Where  a  broker 
soufrht  to  recover  for  doin;;  business  by 
commission,  it  was  held  that  a  prospectus 
of  the  terms  on  which  lie  did  l)usin(ss  was 
functus  qfficio  previous  to  the  enterini,'  into 
a  parol  contract,  and  mi;.'ht  be  read,  though 
iinstani])ed.  Edgar  \.  IUick,\  Starkie's  C. 
4(i4.  Butsee  iri/Zir////*  v  Soiighton,  infra. 
Where  land  was  let  by  parol,  on  the  same 
terms  as  were  contained  in  a  fonuer  lease, 
it  was  held  that  the  former  lease  could  not 
be  read  without  a  stamj).  Turner  v.  Power, 
1  M.  &  M.  i;n  ;  7  B.  ii  C.  (i2i>.  Where 
the  plaintift"  declared  on  two  ajrreements, 
by  the  second  of  which  alterations  were 
made  in  the  first,  but  the  second  only  was 
stamped,  held  that  the  second  mi^ht  be 
looked  at  to  see  whether  it  contained  varia- 
tions, and  that  the  plaintiff  could  not 
waive  the  second  and  proceed  on  the  first, 
for  the  first  agreement  was  at  an  end  by 
the  alterations  made.  Bccd  v.  Deere,  7  B. 
&  C.  2G1.  In  an  action  for  work  and  labour, 
a  mere  proposal  and  estimate  made  by  the 
plaintiii',  but  not  finally  acceded  to,  is'  evi- 
dejice  for  the  defendant,  without  a  stamp, 


in  reduction  of  the  demand  il'einiijorit  v. 
Hamilton,  '2  Starkie's  C.  47.>).  In  an  ac- 
tion for  not  delivering;  (jo<k1s  niaiiufuetured 
by  tlie  defendant  in  coiisei|Ui-iice  of  an  order 
from  the  phiintifT,  a  memoraiidiiin  siemd 
by  the  plaiutitt'ouly,  deserildnu'  the  natiir. 
and  (piantity  of  the  jjimmIs,  but  not  si>ecif\  - 
ini;  the  price,  may  be  given  in  evidenco 
without  a  stamp,  and  it  was  held  that  the 
acceptance  of  the  order,  and  the  preciiM; 
terms  i.f  the  contract,  miiiht  be  proved  by 
other  eviilence.  Ingrnm  v.  Lea,  2  Tamp. 
521.  Where  B.  was  direete<l  liy  letter  from 
C.  to  pay  a  sum  of  money  to  I),  out  of  the 
proceeds  of  poods  in  tlie  hands  of  li., 
and  li.  by  letter  to  D.  asrced  to  pay  the 
money,  it  was  held  that  this  was  not  an 
a^'reement  between  li.  and  ('.,  and  then- 
fore  that  an  airreement-stainp  whs  impro- 
per; but  that  the  order  from  //.to  ^'.ouifht 
to  have  been  stamped  as  an  order  for  pay- 
ment of  money  out  ofa  fund  which  might 
or  niipht  not  be  available,  nntlcr  the  stiitiite 
'i'i  (Jeo.  3,  r.  184.     Firbnnk  v.  Bell,  1  11. 

&  A.  m. 

A  cognovit  requires  no  stamp  {Amc»  v. 
Hill,  2  B.  &  P.  loO),  unless  it  contain 
matter  of  apreement  {lieardim  v.  Swaheij, 
4  Kast,  18H);  neitlMT  does  a  mere  notice 
to  others  of  a  (li-<solution  of  partnership 
(Jenkins  v.  BUzard,  1  Starkie's  ('.  4ln, 
cor.  Lord  Klleiiborouzh) ;  but  it  has  been 
held  that  the  instructions  for  advertising 
the  dissolution  in  the  dazette,  written  in 
the  form  of  an  apreeni'iit,  siirned  by  the 
parties,  and  attotted,  rei|uired  a  stamp. 
May  V.  Smith,  1   Ksp.  (.'.  2H.3. 

It  seems, that  a  mere  acknowledprnent  in 
writing  that  money  is  due,  refjuires  no 
stamp.  Fisher  v.  Leslie,  1  Esp.  C.  42(1 ; 
1  Camp.  491),  per  Ablwtt,  C.  J.  Sitt.  after 
Hil.  lt<22.  Israel  V.  Israel,  I  (amp.  4!«>. 
Contni,  (t'uy  v.  //</;TM,Chitty,<).  B.  428, n. 
And  see  Barlow  v.  Broadhnrgt,  J)  Moore, 
471;  iw^Vn,  i;i(i7,note(/>).  See  also  U'^N 
kins  V.  Hewlett,  1  B.  &  B.  1 .  So  an  ac- 
knowledgment "  -M  r.  T.  has  left  in  my  hands 
200/."  requires  no  stamp;  the  action  was 
broitirht  to  recover  the  money.  Tonikiru 
V.  Ashley,  (\  B.  &c  C.  541.  And  a  note 
Bent  l>y  a  broker  to  his  principal,  of  a 
purchase  he  has  made  of  shares,  requires 
no  stamp.     Joseph*  ▼.  Pebner,  1  C.  &  P. 


recover  against  tbe  drawer,  might  be  read 
without  a  stamp.  Hill  v.  Johmon,  3  Carr. 
&  P.  C.  455.  Where  the  defendant  had 
upon  a  treaty  for  a  lease,  got  into  posses- 
sion, but  the  lease  had  never  been  pre- 
pared, the  defendant  saying  he  should 
dispute  the  lessor's  title ;  held,  that  the 
draft-lease,  signed  by  the  plaintiff  and  de- 
fendant, "we  approve  of  the  within  draught," 
did  not  import  an  agreement  to  require  a 
stamp.  Doe  d.  Lanihourn  v.  Pedgriph, 
4  C.  &  P.312.     A  broker's  note,  "  Bought 


for  Mr.  T.  50  Continental-gas  shares,  at 
2/.;  premium,  8/.;  already  paid,  500/.  j 
commission,  G/.  5«. ;  500/.  5j«.  ;"  sent  by 
a  broker  to  his  principal, is  evidence  against 
the  broker,  though  not  stamped.  Tonikins 
V.  Savory,  4  Mann.  &  Ry.  538.  For  it  is  a 
mere  note  by  the  broker  to  his  principal  to 
inform  him  of  what  he  has  done.  S.  P. 
Josephs  V.  Pebner,  1  C.  &  P.  341.  And  see 
MuUett  T.  Hutchinson,  1  B.  &  C.  639 ; 
Langdon  v.  Wilson,  7  B.  ic  C.  (i40. 
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that  schedule,  nor   expressly  exempted  from   all  stamp-duty),  where  the 


llU'llt. 


341  ;  3  B.  &  C.  039.  See  Childers  v. 
Boulnois,  1  D.  &  11.  8.  A  written  acknow- 
letlgment  tliat  a  statement  of  payments 
made  is  correct  requires  no  stamp.  Wll- 
lard  V.  Moss,  1  Bing.  134  ;  and  see  Jacob 
V.  Lincbay,  1  East,  4G0.  Barlow  v. 
Broadhurst,  4  Moore,  471.  So  an  aeknow- 
ledu^ment  of  iiolding  bills  for  the  purpose  of 
procuring  discount,  requires  no  stamp. 
MuHett  V.  Hutchison,  7  B.  &  C.  G3i). 

Letters  containing  evidence  of  a  contract 
to  marry  require  no  stamp.  Orford  v.  Cole, 
2  Starkie's  C.  3.jl ;  infra,  1():38.  Neither, 
as  it  seems,  do  contracts  relating  to  such 
matters  as  admit  of  no  pecuniary  estimate 
of  value  ;  vide  </t/W<,  1038.  Where  ^.  en- 
tered into  a  written  agreement  with  B.  for 
land  to  make  bricks,  and  C.  afterAvards 
made  an  offer  of  another  piece  of  land  to  A. 
on  the  terms  mentioned  in  that  agreement, 
and  at  a  subsequent  time  yl.  orally  accepted 
the  offer  ;  it  was  held  that  the  written  pnj- 
posal  was  admissilde  without  a  stamp. 
Drant  v.  Brown,  3  B.  Ac  C.  GG.5.  But  a 
written  ]):iper  signed  by  an  auctioneer,  and 
delivered  to  the  bidder  to  whom  lands  were 
let  by  auction,  containing  such  a  descrip- 
tion, must  be  stamped.  Ranusbottom,  v. 
Mortley,  2  M.  iSc  S.  44o.  An  agreement 
made  at  sea  requires  no  stamp.  Xiinenes 
V.  Jnqnes,  1  Esp.  311  ;  G  T.  R.  4i)!).  An 
agreement  made  in  a  foreign  country  must 
be  stamped  accordinj^  to  the  law  of  that 
country.     Aires  v.  Ilodijson,  7  T.  K.  241. 

The  following  have  been  held  to  require 
a  stamp : — A  joint  and  several  note  ex- 
pressing no  time  of  payment,  with  an  in- 
dorsement wliich  states  it  to  be  given  as  a 
security  for  balances  which  one  of  the 
makers  may  owe  the  payee,  to  be  in  force 
for  six  months,  and  no  money  to  be  called 
for  sooner  in  any  case,  as  between  the  real 
parties,  is  an  agreement,  and  must  be 
stamped.  Leeds  and  others  v.  Lancashire, 
2  Camp.  205.  See  2  B.  &  P.  213;  \Villes, 
393.  A  letter  undertaking  to  pay  interest 
for  a  debt  admitted  to  be  due.  Smith  v. 
Nightinf/aie,  2  Starkie's  C.  377.  A  written 
paper  tending  to  alter  the  terms  of  another 
written  contract,  which  requires  a  stamp. 
Marsden  v.  Reid,  3  East,  o72:  An  instru- 
ment by  wliicli  a  tenant  under  a  lease  from 
A.  states  "  that  he  attorns,  and  becomes 
tenant  to  C.  and  D.  sequestrators  in  a  writ 
issued  out  of  Chancery,"  and  as  the  tenant 
did  not  receive  possession  from  C.  and  D., 
he  may  dispute  their  title,  and  the  lease 
is  an  answer  to  the  action.  Cornish  v.  Sew- 
ell,S  B.  .*c  C.  471.  A  stipulation  in  an 
instrument  not  under  seal,  purporting  to 
convey  land,  not  to  disturb  the  party  in- 
tended to  tak<>  the  premises.  R.  v.  Ridg- 
well,  G  B.  &  C.  GGo.  A  bill  of  exchange, 
expressing  the  terms  of  agreement  between 
a  landlord  and  in-coming  tenant.  Nichol- 
son V.  Smith,  3  Starkie's  C.  128. 

It  is  not  sufficient  to  produce  in  evidence 


a  copy  of  the  original  printed  agreement, 
with  a  stamp  affixed  to  it.  Williaim  \. 
StoiKjhtun,  2  Starkie's  C.  292. 

The  agreement  on  which  the  action  was 
brought  was  contained  in  a  prospectus  of 
terms  delivered  by  the  ])Uiiutiff  to  the  de- 
fendant, by  which  it  was  stipulated  that 
unless  three  months'  notice  was  given  of 
the  intention  to  remove  a  child  from  his 
school,  he  should  be  entitled  to  be  paid  for 
the  whole  year :  it  was  held  to  be  necessary 
to  produce  the  printed  copy  of  the  pro- 
spectus so  delivered ;  and  that  it  was  not 
sufficient  to  produce  another  copy,  though 
stamped  with  an  agreement-stamp.    Ibid. 

If  several  things  requiring  distinct  stamps 
are  written  on  tiie  same  paper  with  only 
one  stamp,  they  cannot  be  made  available 
by  annexing  distinct  stamps  on  separate 
papers.     Ld.  Ray.  1445;  Str.  716. 

Where  the  instrument  contains  several 
contracts  of  demise  to  several  tenants  for 
different  estates,  at  different  rents,  set 
against  each  signature,  with  hut  one  stamp, 
it  is  a  matter  of  circumstantial  evidence  to 
which  contract  the  stamp  shall  be  applied. 
Doe  d.  Copley  v.  Day,  13  East,  241. 

And  if  the  same  piece  of  paper  contain 
two  agreements,  and  one  stamp  be  affixed 
to  that  part  of  the  paper  which  contains 
the  defendant's  contract,  and  oa  whicli  the 
stani])  officer's  rcceii)t  for  the  penalty  is 
written,  it  is  sufficient.  Powell  v.  Ed- 
viunds,  12  East,  3. 

If  a  paper  be  produced  with  a  single 
stamp,  and  it  appear  to  have  contained 
originally  two  distinct  agreements,  one  of 
which  has  been  erased,  it  lies  on  tlie  ob- 
jector to  show  that  the  stamp  is  to  be 
applied  to  the  erased  agreement.  Wad- 
dington  V.  Francis,  5  Esp.  182. 

Where  a  written  wager  is  doubled  by  an 
indorsement  on  the  same  paper,  two  stamps 
are  requisite.  Robson  v.  Hall,  Peake's  C. 
127.  But  if  there  be  one  stamp  only,  the 
instrument  is  admissible  as  evidence  of  the 
first  wager.  Ibid.  And  see  Henfree  v. 
Bromley,  G  East,  309. 

^\  here  a  contract  is  signed  by  one  party, 
and  previously  to  the  accession  of  the  other 
party  a  new  stipulation  is  inserted,  the 
agreement  is  single  and  entire,  and  re- 
quires but  one  stamp.  Knight  v.  Crpclt- 
ford,  1  Esp.  C.  189. 

An  agreement  by  several  for  a  subscrip- 
tion to  one  common  fund,  such  as  for  making 
a  wet  dock,  though  several  as  to  each  sub- 
scriber, requires  but  one  stamp.  Daois  v. 
Will ia nix,  13  East,  232.  See  also  Baker  v. 
Jar  dine,  13  East,  235,  n.  as  to  the  assign- 
ment of  the  prize-money  of  several  seamen 
payable  out  of  one  fund ;  and  Godson  v. 
Forbes,  1  Marsliall,  525. 

B.  copies  a  letter  containing  an  agreement 
between  himself  and  A.,  and  acknowledges 
it  by  a  memorandum  written  on  the  copy ; 
ii.'s  father  indorses  a  guaranty  upon  it, 
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STAMP 


Agree- 
ment. 


matter  thereof  shall  be  of  the  value  of  ^O/.  (y)  ..r  upwards  wh.-th.-r  tin- 
same  shall  be  only  evidence  of  a  contract,  or  ol.li^nitnry  u|...n  tlie  parti.- 
from  its  being  a  written  instrument,  t()<(cthor  witli  every  srhe.lule,  rec.ipt, 
or  other  matter (r)  put  or  indorsed  thereon,  <.r  annexed  thereto,  »halJ  bear 

a  1 Z.  stamp  (a). 

The  schedule  provides,  that  where  divers  letters  shall  be  offered  in  .-vi- 
dence  to  prove  any  agreement  between  the  j.arties  who  shall  have  written 
such  letters,  it  shall  be  sufficient  if  any  one  of  such  letters  shall  be  Htauip.-d 
with  a  duty  of  1  /.  15s.,  although  the  same  shall  in  the  whole  contaiu  twice 
the  number  of  1,080  words  or  upwards  (b). 


referring  to  the  written  copy ;  one  stamp 
was  held  to  be  sufficient.  Stead  v.  Lid- 
diard,  1  Bing.  TJO.  An  agreement  in 
consideration  of  7,000/.  to  present  t.>  a 
living  on  the  next  vacancy,  iloes  not  re- 
quire an  ad  valorem  stamp.  Wilinot  v. 
Wilkinson,  6  B.  &  C.  oOG. 

(y)  This  is  a  substantive  enactment,  and 
not  an  exception,  and  does  not  operate 
unless  the  matter  of  agreement  shall  be  of 
the  value  of  20 1,  or  upwanls  ;  this  8uj)- 
poses  that  the  value  of  the  contract  is 
measurable  in  money.  The  clause,  tlicrt- 
fore,  does  not  apply  to  a  mere  contract  to 
marry  {Orford  v.  Cule,  2  Starkie's  C. 
351),  nor  to  the  sale  of  several  lots  by 
auction,  where  the  separate  value  of  each 
lot  is  under  20/.  Ennnrrson  v.  Ileelis, 
2  Taunt.  38.  But  see  Buldi'ij  v.  Pnrkrr, 
2  B.  &  C.  37.  The  parties  ay-reed  to  refer 
a  claim  for  1-33  bundles  of  willow,  and 
costs;  it  appeared  that  the  value  of  13.3 
bundles  was  13/.,  the  award  was  for  H/. ; 
and  it  was  held  by  Bayley,  J.  that  a 
stamp  was  not  necessary.  Cooke  v.  Green, 
York  Summ.  Ass.  18'2'.i.  The  words  of  the 
Act  are  ambiguous,  and  it  is  incuiulient 
on  the  objecting  party  to  uuikc  out  the 
affirmation.  Per  Lonl  Tenterdiii,  in  J)oe 
V.  Avis,  Sitt.  '28  A  p.  18-2S,  cited  Chitty 
on  Stat.  964.  Therefore  an  agreement  by 
a  tenant  to  hold  premises,  with  fixtures, 
at  2  «.  6  d.  per  annum,  is  admissible,  in 
the  absence  of  proof  that  the  right  to 
occupy  is  of  the  value  of  20  /.  lb.  So  in 
the  case  of  an  agreement  to  carry  and  de- 
liver a  parcel  of  the  value  of  200/.;  for 
the  subject-matter  of  agrcnnicut  is  not  tin- 
value  of  the  parcel,  but  tlie  price  of  car- 
riage. Latham  v.  Rutlei/,  1  liy.  &  M.  13. 
See  also  Chadwicke  v.  Sills,  1  R.  &  M.  15. 
An  agreement  to  indemnify  from  all  costs 
and  charges  which  anotlier  may  incur  as 
bail  for  a  party  arrested  for  more  than 
20/.  was  held  to  require  a  stamp,  although 
the  costs,  &c.  incurred  did  not  amount  to 
that  sum.  Williams  v.  Jarrctt,  5  B.  6t 
Ad.  32.  An  agreement  is  not  liable  to  be 
stamped  except  where  it  is  binding  per  se 
as  such.  Per  Patteson,  J.  JR.  v.  St.  Mar- 
tins, 2  A.  &  E.  210.  An  attornment  re- 
quires no  stamp.  Doe  v.  Edwards,  6  N. 
&  M.  633.  And  see  Parker  v.  Dubois, 
1  M.  &  W.  30.  Shackell  v.  Rosier,  2 
Bing.  N.C.  G-iO.     A  letter  from  an  attor- 


ney, C'lntaiiiin','  an  ai-kn  >wlr(i'.;iiii-iil  of 
monej-  n-ecivid,  a  .'><)/.  bill,  to  be-  appli  d 
by  him  profrs?*ionally,  n-quiri-s  ii  >  stump. 
Liuijdim  V.  Wilson,  7  W  ic  V.  (WO,  in). 
Multett  V.  Hutchinson,  7  B.  &  C.  (»;«>. 
And  see  Tunihins  v.  Sarorij,  !J  B.  ^c  ('. 
704.  On  up|M.>ul  iigainst  an  order  of  n- 
movnl,  the  a])|M-llunts,  to  ohow  that  tiic 
pauiMT  served  more  than  f  )rty  days  as  11:1 
apprentice  in  the  n-s|>ondi-ut  parish,  wirli 
the  a8»«-iit  of  his  muster,  produced  a  wri'- 
ten  paper,  jjurjiorting  to  certify  tiiat  tli 
father  of  the  pauper  airn-ed  to  give  h  - 
master  H*.  for  the  tenu  of  iiis  apprentir-  - 
ship;  held,  tliat  there  )>eiiig  notiiini;  t> 
show  that  the  value  of  the  subjert-mattr; 
of  the  agreement  was  20/.  it  illd  not  r- 
(juire  a  stump.  H.  v.  Inhtthitnnts  of  En- 
dcrhy,  1  B.  i  .-Vd.  20,'>.  An  ngreemi-nt  liy 
the  execution  creilitor  to  the  sherilf,  to 
indemnify  liim  on  the  sale  of  i^ikmIs,  \\:\* 
held  to  recpiire  u  stump,  nithouuli  th' 
value  of  tlic  gixnls  was  under  20/.  Sheji- 
lurd  V.  Whedile,  H  C.  k.  P.  534.  qu. 

(:)  A  schedule,  or  inventory,  iuinexe<l 
to  a  dee«i  or  aj^reenu-nt,  must  be  iiichuled 
in  the  calculation  as  |»art  of  the  iristrn- 
ment  {Lake  v.  As/iwell,  3  Enst,  32(>) ;  but 
a  schedule  or  inventory  not  annexe  1  to  th 
instrument,  but  merely  referred  to,  is  sub- 
ject to  a  duty  of  1  /.  5  jt.,  and  if  it  contain 
2,H>0  words  or  upwards,  for  every  entir.- 
ipmntity  of  wiirds  after  the  first  1,08),  I 
liable  to  a  duty  of  1  /.  5*.  See  ott  (j.  :i 
c.  184,  S(-hedule,  tit.  Agreement. 

(a)  That  is,  where  the  agreement  doe 
not  contain  more  than  1,080  words;  but  • 
more  than  1,080  words,  u  stamp  iluty  "i 
1  /.  15*.  is  i)ayable  ;  and  for  every  enlir 
f|uaiitity  of  1,080  words  over  and  aboM 
the  lirst  1 ,080  words,  a  further  progressi-. ; 
duty  of  1  /.  5«. 

(h)  Similar  provisions  are  made  by  ti. 
statute  48  (i.  3,  c.  149.  .\  clause  in  for- 
mer agreement,  referred  to  in  subsequen: 
agreement,  not  to  be  included  in  esti- 
mating the  stamp  necessary.  Atttrood  \. 
Small,  7  B.  *:  C.  39-'.  An  instnmicnt 
legally  stamped  is  admissible,  though  it 
refer  to  other  instruments  which  are  not 
stamped.  Duek  v.  Rraddi/l,  M'Clell. 
207  ;  13  Price,  4.55.  In  Parkins  v.  Mo- 
ravia, 1  C.  iSc  P.  376,  it  was  doubted  whe- 
ther an  agreement  in  a  series  of  letter* 
containing  fewer  than    1,060  words,   re- 
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The  schedule  also  contains  the  following  exemptions  from  stamp  duties.   Agrce- 
Label,  slip,  or  memorandum,  containing  the  heads  of  insurances   to   be   ^n^"^' 
made  by  the  corporations  of  the  Royal  Exchange  Assurance,  or  London 
Assurance,  of  houses  and  goods  from  fire,  and  also  any  memorandum  or 
agreement  made  between  master  and  mariners  of  any  coasting  vessel,  for 
wages. 

Memorandum  or  agreement  for  granting  a  lease  or  tack,  at  rack-rent,  of 
any  messuage,  land,  or  tenement,  under  the  yearly  rent  of  5  I.  (c). 

Or   for  the    hire   of  any  labourer,    artificer,    manufacturer,    or    menial 
servant  {d). 

Memorandum  or  agreement  made  for  or  relating  to  the  sale  of  any  goods, 
wares,  or  merchandize  {e). 


quired  a  W.  lus.  stamp;  but  it  seems 
that  the  liigher  stamp  is  not  necessary. 
Cliitty  on  Stat.  9G4.  Fifjrnres  are  to  be 
counted  us  words  ;  but  an  indorsement  on 
the  back  and  patre  of  tlie  particulars,  con- 
tainiug  a  mere  repetitiou  of  tlie  description 
of  the  property  descrilK-d  in  another  page 
of  the  same  particulars,  arc  not  to  be 
counted.  Lord  Dudley  and  Ward  v. 
Robins,  Chitty  on  Stat.  1)04.  Several 
subscribers  to  an  agreement  to  contribute 
to  a  defence  against  a  claim  to  compel 
them  to  grind  at  a  soke  mill,  agreed  to 
sul)scribe  the  sums  underwritten,  and  to 
pay  in  proportion  to  those  suius  ;  it  was 
held  that  the  names  and  sums  under- 
written were  to  be  reckoned  as  part  of  the 
agreement.  Llnley  v.  Clarhson,  Exc, 
Hilary  T.  1833.  In  an  agreement  refer- 
ring to  a  map  annexed,  held  that  the 
names  of  the  place  in  the  map  were  to  be 
counted  with  the  view  to  the  amount  of 
the  stamp.  Wickers  v.  Jivans,  4  C.  &  P. 
359.  A.  li.  P.  are  to  be  counted  as 
words,  so  of  £.  s.  d.  at  head  of  column, 
but  need  not  be  counted  for  eaeli  item 
separately.  Coventry  on  Stamps,  147. 
Dudley  and  Ward  v.  Robins,  3  C.  k.  P. 
28. 

(c)  A  building  lease  under  b  I.  per  aimum 
is  not  within  this  exception.  Doe  d.  Hun- 
ter V.  Boulcot,  2  Esp.  C.  5U.J. 

{d)  It  has  been  held  that  the  term  hiring 
does  not  extend  to  an  apprentice,  and  that 
the  assignment  of  an  apprentice  is  not 
within  the  exemption.  4  T.  R.  709.  R.  v. 
St.  Paul's,  Bedford,  0  T.  R.  4o2. 

(e)  The  following  agreements  have  been 
held  to  fall  within  this  clause : — An  agree- 
ment by  a  broker,  on  the  sale  of  goods,  to 
indemnify  a  purchaser.  Curry  v.  Edensor, 
3  T.  R.  524.  A  guaranty  for  the  pajTnent 
of  goods  bought  by  a  third  person.  Wat' 
kins  V.  Vince,  2  Starkie's  C.  309.  War- 
rington V.  Furhor,  8  East,  242.  An 
agreement  to  take  a  share  of  the  goods 
purchased  by  another  on  their  joint  ac- 
count, and  to  pay  for  them  at  a  fixed 
price.  Venning  \.  Leckic,  13  East,  7.  An 
agreement  to  cancel  a  former  agreement 
relating  to  a  sale  of  goods.  Whitioorth  v. 
Crockett,  2  Sturkie's  C.  431.     All  agree- 


ments which  have  for  their  primary  object 
the  sale  of  goods.  Smith  v.  Cator,  2  B.  & 
A.  778.  For  a  quantity  of  linseed  oil,  not 
made,  but  to  bo  pre|)ared  out  of  materials 
in  the  vend  r's  possession.  Wilks  v.  At- 
kinson, 2  Taunt.  1 1  ;  1  Marshall,  412. 
Ingram  v.  Lea,  2  Camp.  521.  Hughes  v. 
Breeds,  2  C.  &  P.  159.  Garhutt  v.  Wat- 
son, 5  B.  &  A.  013.  An  agreement  to 
make  and  deliver  a  chattel  within  a  cer- 
tain time.  Prince  v.  Arnold,  2  C.  M.  &  R. 
013.  Hughes  v.  Breeds,  2  C.  &  P.  159. 
A  recii|)t  f.ir  the  price  of  a  horse,  contain- 
ing a  warranty  of  soundness.  Skrme  v. 
Elmore,  2  Camp.  407.  For  a  crop  of  po- 
tatoes, although  growing  in  a  close,  but  to 
be  removed  immediately,  and  conferring  no 
interest  in  the  land.  Wancick  v.  Bruce, 
2  M.  &  S.  205.  Parker  v.  Staniland, 
11  East,  .302.  Evans  v.  Roberts,  5  B.  &  C. 
829.  Watts  v.  Friend,  10  B.  &  C.  446. 
Earl  of  Falmouth  v.  Thomas,  1  C.  &  M. 
89.  Smith  V.  Sumner,  9  B.  &  C.  561. 
An  unstamped  agreement  is  valid  as  far  as 
it  relates  to  the  sale  of  goods,  although  it 
contains  stipulations  concerning  the  mode 
of  payment  and  other  things.  Heron  v. 
Granger,  5  Esp.  209.  Forsijth  v.  Jervis, 
1  Starkie's  C.  437  ;  and  see  Grey  v.  Smith, 
1  Camp.  388.  An  agreement  that  the 
plaintiff  will  sell  a  ship,  part  of  the  price 
to  be  secured  by  a  mortgage;  that  plaintiff 
will  procure  the  ship  to  lie  chartered  on  a 
voyage,  and  that  the  earnings  shall  be  paid 
to  the  plaintiff  as  part  of  the  price;  and 
that  at  the  end  of  the  voyage  the  mortgage 
shall  close.  Meering  v.  Duke,  2  M.  &  R. 
121.  An  agreement  to  supjily  a  house 
with  water.  West  Middlesex  W,  Co.  v. 
Suicercrojip,  M.  &  M.  408. 

The  following,  it  has  been  held,  are  not 
within  the  exemption: — A  contract  in  fieri 
for  the  making  of  goods.  Buxton  v.  Be- 
dall,  3  East,  303.  Towers  v.  Osborne, 
1  Stra.  500,  tam  qu.;  and  vid.  Wilks  v. 
Atkinson,  0  Taunt.  11;  1  Marshall,  412. 
An  engagement  to  provide  for  bills  in  case 
certain  goods  in  the  factor's  bauds  should 
remain  unsold  when  the  bills  became  due. 
Smith  V.  Cator,  2  B.  &  A.  778.  An  agree- 
ment for  the  sale  of  growing  crops,  which 
give  an  interest  in  the  laud.    Waddington 
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Memorandum  or  agreement  made  hetweon  tlio  mnsti-r  and  iiinriiien  <-r 
any  ship  or  vessel,  for  wages,  or  any  voyage  coastwise  from  port  to  port  in 
Great  Britain. 

Also  letters  containing  any  agreement  not  before  exempted  in  respect  of 
any  merchandize,  or  evidence  of  such  agreement,  wliiih  shall  paw  l)y  tlie 
post  between  merchants  or  other  persons  carrying  mi  trade  or  comuierre  in 
Great  Britain,  and  residJng  and  actually  being,  at  the  time  of  sending  such 
letters,  at  the  distance  of  fifty  miles  froui  each  other  (/). 

The  appointment  of  an  assistant  overseer  requires  a  '_>/.  st«inp(//). 

Where  nothing  but  the  mere  value  of  the  goods  is  referred  to  ap[>raiser^, 
an  appraisement-stamp  upon  the  written  valuation  is  sufficient  (A).  An 
appraisement  made  merely  for  the  private  information  of  the  p«rsou  em- 
ploying the  valuer  is  not  liable  to  any  duty  (/). 
Apprentice.  Money  paid  by  parish  officers  as  the  consideration  for  taking  an  appren- 
tice is  not  liable  to  the  stamp-duty  imposed  by  the  stat.  S  Ann.  c.  9,  s.  3.5  (A). 
Nor  is  any  duty  i)ayable  where  the  jtreaiium  is  paid  out  of  u  public  annual 
charitable  subscription  (/),  or  out  of  any  charitable  donation-fund  belonging 
to  the  parish  {in,  or  out  of  money  given  by  a  will  to  put  out  children  appren- 


Appoint- 
mcnt. 
A))praise- 
ment. 


V.  Briitow,  2  B.  &  P.  4vj3.  Emmer*nn  v. 
Heelis,  2  Taunt.  :}8.  Croshtf  v.  Wnilj- 
worth,  0  East,  0U2.  Scoirilt  v.  linxnll, 
1  Y.  &  J.  3tKI.  An  a<mfiia'iit  to  supply 
from  time  to  time  numbers  of  a  pt-riodical 
work.  Boydel  v.  JJruiiinwnt/,  1 1  Kast, 
142.  An  agrcemint  between  mcrclmnts 
that  one  shall  take  a  share  in  tiif  ouitU 
and  adventure.  Lee  v.  Banner,  1  Iv*p.  C. 
498.  An  engrasieuitnt  by  a  princi{)al  to  a 
factor  to  provide  for  bills  drawn  on  the 
latter  when  they  btcame  due,  if  certain 
goods  in  the  possession  of  the  factor  have 
not  been  then  sold.  Stnith  v.  Cator,  2 
B.  &  A.  778.  An  aiireement  fwr  the  sale 
of  goods  and  goodwill.  South  v.  Finch, 
3  Bing.  N.  C.  oOTi.  An  agreenjcnt  by  a 
principal  to  provide  for  bills  dr;iwn  on  his 
factor  in  ca^-e  certain  troods  should  remain 
unsold  by  the  factor  when  tli^'  bills  be- 
came due.  Smith  v.  Cator,  2  H.  A:  .\.  77M. 
Contracts  under  siiil.  Clnyton  v.  Bur- 
tenshaic,  5  B.  &c  C.  41.  \  warranty  of  a 
horse  is  within  these  exreptions.  Skrine 
V.  Elmore,  2  Camp.  407.  If  a  lease  in 
writing  contain  also  a  contract  for  the  sale 
of  goods,  it  cannot  be  read  unless  it  be 
stamped  as  a  lease.  Corder  v.  Drakeford, 
3  Taunt.  382.  Note,  the  reason  assigned 
by  Mansfield,  C.  J.  was,  that  it  was  not 
intended  that  the  defendant  should  buy 
the  goods,  unless  he  had  the  lease  of  the 
premises.  This  case  differs  from  that  of 
Grey  v.  Smith,  1  Camp.  387,  where  a  re- 
ceipt for  money  and  agreement  being 
written  on  the  same  piece  of  paper.  Lord 
Ellenborough  held,  that  a  receipt-stamp 
warranted  the  reading  of  the  paper  as  a 
receipt ;  but  he  said  that  if  what  followed 
had  at  all  controlled  or  qualified  what 
went  before,  he  should  have  rejected  the 
whole.  See  Heron  v.  Granger,  5  Esp.  C. 
269,  where  Lord  Ellenborough  held  that 
an  agreement  for  the  sale  of  goods  need 
not    be   stamped,   although    it    contained 


otlier  stipulations  ;  but  it  Is  to  bo  obserred 
that  all  tho«<'  stijiuliiti ms  were  conmrfp'! 
witii  the  sale  of  the  i;cK>ds.  If  a  co<jti  » i' 
contain  matter  of  ntrreenient,  it  niu^t  I"' 
stan)p«vl  as  an  asTreement.  A  met  v.  Hill, 
2  B.  Jt  P.  l.'>0.  It  se .nis,  in  general,  tlint 
where  two  distinct  and  iincinnfctcl  mut- 
ters arc  written  on  the  same  panbmcnt  or 
paper,  so  that  either  may  b«»  rejected  in 
toto,  without  altering  <>r  affVrting  th- 
trnns  of  the  nthir,  earh  m«y  lie  rend  if 
prop«Tly  stamp«'d,  jntt  a*  if  the  other  did 
not  fxi.«t  ;  but  that  if  they  lie  so  connected 
OS  to  f|iialify  each  other,  neither  can  b«* 
read  without  a  stump  which  will  cover 
both. 

(/)  See  the  provisions  of  the  statirtc 
32  tJeo.  3.  .\n  atfreenient  b«-twcen  mer- 
chants re^iiding  within  fifty  miles  of  each 
other,  fi)r  the  outfit  of  a  sliij),  rupiin  •<  n 
stamp.  Liiijh  v.  Banner,  1  Esp.  C.  40:l. 
The  litter  of  an  aijent  written  to  a  creilitor 
residing  atwve  fifty  miles  from  him  is 
exempted  {Machmzie  v.  Banks,  .1  T.  K. 
17(>\  although  it  bind  the  agent,  and  not 
the  principal ;  seinhle,  ibid. 

(f/)  H.  v.  Inh.  ofKeir,  8  B.  &  C.G-Vj. 

(h)  Leedtv.  linrroics,  12  East,  1;  sec 
aUo  Perkins  v.  I'ottt,  2  Ch.  329. 

(i)  Under  the  stat.  4Ci  Hen.  3,  c.  43,  48 
Geo.  3,  c.  149,  .V>  Geo.  3,  c.  184,  a  valua- 
tion of  parish  lands  by  two  parishioner'*, 
for  the  purp<ise  of  making  a  rate,  requires 
no  stamp.  Atkinton  v.  Fell, 5  M.  ic  S.  240. 
Jackson  V.  Shepherd,  2  C.  &  M.  301.  A 
broker  called  to  prove  the  value  of  goods, 
is  not  I  ound  to  ])rodnce  an  inventory  writ- 
ten on  an  appraisement  stamp.  Stafford 
V.  Clarke,  1  C.  &  P.  26. 

(k)  R.  V.  St.  Petrox,  4  T.  R.  19<!. 

(/)  B.  V.  St.  Matthew,  Bethnal  Green, 
4  Burn,  388.  23d  edit.  8  Mod.  365.  See 
44  G.  3,  c.  98,  s.  190. 

(m)  R.  V.  Skeffingtm,  3  B.  .^  A.  382. 


APPOINTMENT,    AWAItD,    SCC.  10  11 

tice9(7i).     But  whero  it  is  \)ro\eiX  aliunde  that  a  ])reinium  was  puiil,  a  mere    Appren- 
recital  in  the  deed  that  it  was  paid  out  of  a  ciuiritaljle  fund  is  not  sufficient   *■''-'''■ 
to  prove  the  fact  (o). 

A  stipuhition  that  the  master  sliall  have  part  of  the  earnings  of  an  appren- 
tice does  not  render  an  additional  duty  necessary  (p). 

Where  the  mother  of  an  illegitimate  child  agreed  with  the  intended  master 
that  10/.  should  be  paid  as  the  premium,  to  be  inserted  in  the  indenture, 
and  that  he  shouM  receive  something  more,  and  her  husband  paid  the  10/., 
which  was  inserted,  and  she,  witliout  Iier  husband's  knowk'dge,  ])aid  two 
guineas  and  a  haW  more,  it  was  held  that  the  full  sum  was  inserted  (q) ; 
there  was  no  valid  contract  to  pay  more. 

Where  it  was  agreed  that  five  guineas  should  be  given  as  a  premium,  and 
that  sum  was  inserted  in  tiie  indenture,  and  the  duty  paid,  it  was  held  to  be 
well,  although,  in  fact,  four  guineas  only  had  been  ])aid(?");  the  sum  con- 
tracted for  having  been  inserted,  the  stamp  being  of  the  same  description, 
and  the  duty  appropriated  to  the  same  fund,  as  if  four  guineas  had  been 
inserted  and  paid  for. 

An  indenture  placing  out  an  a])prentice  with  the  consent  of  trustees  of 
certain  i'unds  bequeathed  for  the  l»inding  out  of  poor  api)rentice9,  is  exempt 
from  duty,  although  the  trustees  are  not  parties  to  tiie  deed  (s). 

In  an  action  on  an  ajjprentice-deed,  it  is  no  objection  that  the  plaintiff 
was  not  called  at  the  trial  to  make  oath  as  to  the  amount  of  i)remium 
actually  paid  {t). 

A  covenant  by  the  friends  of  the  ai)prentice  to  provide  him  with  clothes, 
is  not  a  benefit  within  the  stat.  8  Anne,  c.  9,  s.  45(?z). 

It  seems  that  a  lease  operating  as  an  assignment  ought  to  be  stamped  as 
such  (x). 

A  mere  attornment  does  not  require  a  stamp  (y). 

A  writing  by  wliich  a  party  admits  a  recovery  against  him  in  ejectment 
and  a  demise  by  the  lessor  to  A.  B.,  to  whom  he  thereby  attorns  as  tenant, 
does  not  require  a  stamp  (;:). 

An  award  in  writing,  an<l   under  seal,  need  not  be  stamped  as  a  deed,    Award, 
unless  it  be  delivered  as  a  deed  (a). 

An  arbitration  bond  does  not  require  an  agreement  stamp,  although  it 
contains  stipulations  as  to  the  mode  of  paying  costs  (/»). 

The  appointment  of  an  umpire  by  two  arbitrators  requires  no  stamp  (r). 

(n)  R.  V.  Clifton -upo7i  -  Uuiismore,  i  defendant  for  a  longer  term  than  he  had,  it 

Burn,  IWI),  2M  edit.  was  held,  tliat  tlie  counterpart  executed  by 

(o)  R.  V.  Skfffitiijton,  3  B.  &  A.  382.  t}ie  defendant,  and  bearing  a  30 «.  stamp, 

{p)  li.  V.  Wantatje,  1  East,  GOl.  And  was  inadmissible  on  an  issue  on  the  assign- 
see  44  G.  3,  c.  98 ;  and  H.  v.  Bradford,  1  inent.     lb. 

M.  &  S.  151 ;  and  stat.  48  Geo.  3,  c.  149;  (?/)  I)oe  v.  Edioards,  1  A.  &  E.  93, 

and  Gijf  k.  Felton,  4  Taunt.  870.  (r)  Doe  v.  Smith,  3  N  P.  335. 

(7)  E.  V.  Bourton-on-Uunsmore  Ink.,  (a)  Brown  v.    Vanser,    4    East,  584. 

9  B.  &;  C.  872.  Where  an   Inclosure   Act  gave    commis- 

(»•)  R.  V.  Keyrishom,  5  East,  309.  sioners  a  pow(T  to  award  lands  in  excliaiige 

(«)  R.  V.  Qnaintoii,'!  M.C!<  S.  338.  for  others  in  an  adjoining  parish,  and  also 

(t)  Stitcart  V.  Laictoii,  1   Bing.  374;  to  award  lands  to  those  who  bought  them 

and  see  Le'ujh  v.  Kent,  3  T.  R.  304.     Gye  of  persons  entitled  to  allotments,   it  was 

v.  Felton,  4  Taunt.  880.  held  that  they  might  award  lands  given  in 

(h)  R.  v.  Ltifjliton,  4  T.  E.  732.    R.  v.  exchange  partly  for  other  hinds  and  i)artly 

Waltoii-le-JJale,  ST.  11.  aii).  for  money,  and  that  the  award  need  not 

(x)  Baker  v.   (^vtrnaj,  1   Bing.  N.  C.  have  an  o^f  i-rt/«rc'««  stamp.  iJoed.  Siiffield 

240.     Where  the  plaintiff',  a  termor,  in  con-  v.  Prestoit,  7  B.  &  C.  392. 

sideration  of  ICO/.,  and  a  yearly  sum  of  (/>)  In  re  Wansboroiajh,'^  ChMiy,  AO. 

75  /.  payal)]e  quarterly,  under-leased  to  the  {c)  Rontlcdge  v.  7'/(077!^ow,4Taunt.  704. 
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Awiinl.  A  ]iapor  drawn  up  in  pnrsnanoo  ofiin  aprconiont  1)y  two  parties  to  ascer- 

tain tlie  aniount  of  an  account,  requires  an  afjneuient  stanij)  ((^/). 
Bills  of  All  bills  of  exclianfre(c),  and  promissory  notes  for  the  payment  of  -J/,  or 

exclianga.      upwards,  require  a  stamp  (/"). 


The  Court  will  not  set  aside  an  award  for 
being  made  on  an  inipro])er  stamp,  if  no 
atteinjii  be  made  to  enforce  it.  Preston  v. 
Ea.stu-ood,  7  T.  R.  n5. 

{(1)  Jchb  V.  M'Kinnon,  M.  &  M.  340. 
But  it  seems  that  the  opinion  of  counsel, 
by  which  parties  agree  to  abide  does  eot 
require  an  award  stamp.  Bond  v.  Emer- 
son, 2  A.  &  E.  184.  An  award  of  land  by- 
commissioners  of  inclosure  requires  an 
award  not  an  ad  vdlorein  stamp.  Doe  v. 
Preston,  7  B.  &  C.  392. 


(e)  An  unstamped  bill  is  a  nullify,  and 
ini]ioses  no  obligation  to  present  it.  ^VUsun 
V.  Vi/stni,  4  Taunt.  288.  An  invoice  of 
goods  to  whiih  a  memorandum  is  sul)- 
joined,  "  Mr.  S.,  please  to  pay  the  above 
account  to  Messrs.  D.,"  and  signiil  by  the 
plaintiff  (in  an  action  for  goods  sold ),  is 
not  a  bill  or  order  for  the  payim  nt  of 
money.  Morris  v.  Solomon,  2  .Mo.  ic  R. 
2(i<i.  ' 

(/)  By  tin-  Stat,  o.j  Geo.  3,  c.  184,  sche- 
dule, tit.  Pill  of  Exchauije. 


Inland  Bills  of  Exchange,  draft,  or  order  to  the  bearer,  or  to  order,  either  on  demand 
or  otherwise ; 

Not  exceeding  two  months  after  date, 
or  sixty  days  after  sight. 
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"  Received  oi  A.B.  100/.  which  I  pro- 
mise to  pay  with  lawful  interest,"  is  a 
promissory  note.  Green  v.  Dnris,  4  B.  & 
C.  235.  An  instrument  inoj)erative  as  a 
promissorj-  note,  not  being  for  the  ])aynient 
of  any  definite  sum,  is  admissible  in  evi- 
dence under  the  count,  on  an  account 
stated,  although  improperly  stamped  as  a 
promissory  note.  Barlow  v.  Broadhnrst, 
4  Moore,  471.  A.  having  consigned  goods 
to  B.  sent  him  the  following  order ;  "  pay 
to  C.  I),  the  proceeds  of  a  sbipnient  of 
goods,  value  about  2,000/.  con.-igned  by 
me  to  you ; "  B.  consented  by  writinsj"; 
held,  that  neither  of  these  writings  required 
a  stamp  as  a  bill,  draft,  or  order  for  pay- 
ment of  money,  &c.  Jones  v.  Simpson,  2  B. 
&C.  318. 

A  stamp  for  a  bill  payable  at  a  time  not 
exceeding  two  mouths  after  date,  or  sixty 
days  after  sight,  is  iusnfficient  for  a  note 
payable  two  months  after  sight.  Sturdy 
V.  Henderson,  4  B.  &  A.  692.  A  letter 
from  ^.  to  jB.  requesting  him  to  pay  to  C. 
GOO/,  out  of  the  first  proceeds  that  "should 
become  due  from  goods  of  ^1.  then  in  the 
liands  of  B.,  is  an  order  for  the  payment  of 
money,  and  an  agreement-stamp  is  insuf- 
ficient, although  tliG  letter  formed  part  of 
a  correspondence  between  the  three  par- 
ties. Butts  v.  Sicnnn,  2  B.  &  B.  78.  And 
see  Firbank  v.  Bell,  1  B.  &  A.  36.  Siinra, 
103G. 
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An  inland  bill  for  the  payment  of  any 
sum  of  m<mey  weekly,  monthly,  or  at  any 
other  stated  periods,  if  made  payable  to 
the  bearer,  or  toortler,  or  if  delivered  to  the 
jiayee,  or  some  person  on  his  or  her  be- 
lialf,  where  the  total  amotmt  of  the  money 
thereby  made  payalile  shall  be  specified 
therein,  or  can  be  ascertaine<l  therefrom,  is 
liable  to  the  same  dutj-  as  a  l»ill  of  exchange 
for  the  like  sum  payable  to  the  Ijearer  or 
order.  iVot<B  under  the  Lonls'  Act  need 
not  be  stamped.  ( Tehel  v.  Casen,  7  T.  R. 
070.  Boirring  v.  Edgar,  1  B.  .^  P.  270. 
Contra,  Pitman  v.  Ilai/nes,  7  T.  R.  530,) 
A  bill  for  the  payment  of  30/.  and  interest, 
three  months  after  date,  requires  only  a 
stamp  applicable  to  a  bill  for  a  sum  not 
exceeding  30  /.  Pnissing  v.  Ing,  4  B.  Sc 
A.  204.  Peacock  v.  Murrell,  2  Starkie's 
C.  558.  Bearden  v.  Biyins,  1  Mann.  &  R. 
130.  A  promissory  note  for  11  /.  payable 
to  A.  B.  on  demand,  is  a  promissory  note 
payable  to  the  bearer  on  demand,  within 
the  meaning  of  the  55  G.  3,  c.  184,  and 
requires  a  2  .*.  stamp.  Keates  v.  Whieldon, 
8  B.  ix  C.  7.  Note,  it  was  insisted  that  the 
first  division  of  that  part  of  the  schedule 
ap.  lied  only  to  such  notes  as  were  re- 
issuatile ;  but  it  was  answered  that  others 
than  bankers  might  take  out  a  licence  to 
re-issue  such  notes.  But  in  Moyser  v. 
Whitakcr,  9  B.  &  C.  409,  where  the  note 
was  i»ayablc  to  A.  B.  or  order  on  demand. 
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By  the  o.^  G.  3,  c.  184,  tlnifrs,  or 

the  Court  held  t'uat  the  note  was  witliin  the 
second  class  mentioned  in  the  schedule, 
being  a  note  payable  in  any  other  manner 
than  to  the  bearer  on  demand,  and  not  ex- 
ceeding two  mouths  after  date ;  and  see  also 
Armitnge  v.  Bern/,  ij  Bing.  oO,  and  qi(cere 
as  to  Kentes  v.  Whielden.  A  promissory 
note,  payable  to  M.  M.,  without  the  words 
"  order,"  or  "  bearer,"  or  any  words  to 
indicate  the  time  of  payment,  is  not  a  pro- 
missory note  payable  to  the  bearer  on  de- 
mand within  the  statute.  Ckeethnin  v. 
Butler,  5  B.  &  Ad.  8;57.  And  see  Dixon 
V.  Chambers,  1  C.  M.  &  R.  845,  where 
the  same  was  held  as  to  a  note  payable 
to  A.  on  demand,  with  lawful  interest 
until  payment.  A  memorandum  acknow- 
ledging an  advance  as  a  loan,  ''  in  pro- 
mise of  payment,  of  which  I  am  tiiankful 
for,  and  shall  never  be  forgotten  by,"  &c., 
was  held  to  be  a  promissory  note.  Ellis 
V.  Mason,  1  Dowl.  51W.  So  of  a  nienio- 
randum,  "  Mem.  That  \,B.  P.,  had  TW.  5*'. 
for  one  month  of  my  mother,  and  from 
this  date  to  be  paid  by  me  to  her."  Shri- 
vell  V.  Payne,  8  Dowl.  441.  Where  tlie 
note  was  expressed  to  pay  the  sum,  "  to  be 
held  as  a  collateral  security  for  any  mo- 
nies owing  to  the  holder  from  M.,  if  the 
securities  then  or  afterwards  placed  in  their 
hands  should  not  be  realized,"  was  held 
not  to  be  a  promissory  note,  being  payable 
oidy  on  a  contingency.  lioblns  v.  May, 
3  P.  &  D.  147.  A  note  to  pay  tlu;  amount 
by  certain  instalments  at  certain  periods, 
and  lO;.,  (the  remainder),  to  go  as  a  set-off 
for  an  order  of  i?.  to  T.,  and  the  remainder 
of  his  debt  from  D.  to  hiui,  reepures  an 
agreement-stamp,  and  is  evidence  of  an 
account    stated.      JJaiies   v.    Wilkinson, 

2  P.  &  D.  ioU;  10  Ad.  &  Ell.  98.  S.  C. 
A  promissory  note  for  40  /.  payable  to 
A.  B.  or  bearer,  is  in  law  payable  on  de- 
mand; and  therefore  requires  a  5*.  sta'i^p 
under  the  stat.  oo  Geo.  3,  c.  184,  sche- 
dule, part  i.  tit.  Promissory  Note;  Whit- 
lock  V.  Underwood,  2  B.  &  C.  157. 
The  word  date  m(  aus  the  actual  date  on 
the  face  of  the  bill ;  a  bill  payulile  at  two 
months'  date,  and  stamped  as  such,  is 
good,  though  post-dated  and  issued  before 
the  day,  the  party  being  liable  to  a  penalty 
only.  Williams  v.  Jarrett,  5  B.  &  Ad.  32. 
A  bill  payable  to  the  order  of  the  drawer 
and  taken  up  by  him,  may  be  re-issued 
without  a  fresh  stamp.  Hubbard  v.  Jack- 
son, 4  Bing.  300.     Callow  v.  Lawrence, 

3  M.  &  S.  1)7.  Srciis,  of  a  bill  payable  to 
the  order  of  a  third  person,  and  paid  by 
the  drawer.  See  Beck  v.  Kobly,  1  H.  B. 
85).  Supra,  tit.  Bill  of  Exchange. 
A  bill  of  exchange  is  liable  to  alteration 
without  a  new  stamp  (as  it  seems)  until  it 
is  in  the  hands  of  a  person  entitled  to 
make  a  claim  upon  it.  Downes  v.  Bi- 
chardson,  5  B.  &:  A.  G74 ;  and  see  Stephens 
V.  Lloyd,  M.  &  M.  292.    Jacobs  v.  Hart, 


)r(lers  (7)  for  the  payment  of  money  to    Bankers" 

drafts. 

G  I\I.  &  S.  143.  Kcnnerly  v.  Nash,  1 
Starkie's  C.  452.  An  exchange  of  accej)t- 
ances  is  an  issuing.  Cardwell  v.  Martin, 
9  East,  190.  As  to  the  onus  of  proving  the 
time  when  an  alteration  was  maile,  when  it 
becomes  material,  sea  above, 250, and  Haii- 
nan  v.  Dickinson,  5  Bing.  183.  Johnson 
V.  Duke  of  Marlborough,  2  Starkie's  C. 
313.  A  bill  written  out  and  accepted  here 
to  be  transmitted  to  one  abroad  for  his 
signature  as  drawer,  does  not  require  an 
English  stamp.  Gow.  56.  So  a  1  ill  drawn 
in  Ireland  in  blank  and  transmitted  to 
England  to  be  filled  up,  does  not  require 
an  luiglish  stamp.  Snaith  v.  Mingay, 
1  jr.  &  S.  87.  Crutchly  v.  Mann,  5 
Taunt.  529.  But  an  acceptance  of  a  bill 
in  England,  though  drawu  aI>road,  is  an 
inland  hill.  Aniner  v.  Clark,  2  C.  M. 
&  H.  418. 

The  Stat.  55  G.  3,  c.  184,  s.  12,  imposes 
a  jienalty  of  100  L  on  any  person  issuing  a 
bill  or  note  dated  subsequently  to  the 
issuing,  so  as  not  in  fact  to  liecome  pay- 
able in  two  months,  if  made  payable  after 
date,  or  in  sixty  days,  if  made  payable 
after  sight  after  the  day  of  issuing,  unless 
it  be  stamped  as  a  bill  or  note  for  payment 
of  money  at  any  time  exceeding  two 
months  from  the  date,  or  sixty  days  after 
sight.  This  section,  it  is  to  be  observed, 
merely  imj)oses  a  penalty,  on  the  issuer, 
and  docs  not,  as  it  seems,  preclude  a  bond 
Jide  holder  without  notice  from  giving  it 
in  evidence.  See  Peacock  v.  Murrell,  2 
Starkie's  C.  558.  A  note  for  the  payment 
of  400  /.  (awari^ed  to  J.  S.)  to  the  repre- 
sentatives oft/.  S.,  three  months  after  his 
decease,  deducting  thereout  any  interest 
or  money  which  J.  S.  might  owe  to  the 
defendant  on  any  account,  is  not  a  pro- 
missory note  to  pay  a  definite  sum  at 
all  events,  and  may,  although  impro])erly 
stamped,  as  a  note,  be  given  in  evidence 
under  the  account  stated.  Barlow  v. 
Broadhurst,  4  Moore,  471.  And  see  Wat- 
kins  V.  Hewlett,  3  Moore,  211.  The  word 
date  is  intended  to  mean  the  time  of  pay- 
ment, on  the  face  of  the  bill.  Upstone  v. 
Marchant,  2  B.  &  C.  10.  Peacock  v. 
Murrell,  2  Starkie's  C.  158. 

{g)  Where  a  letter  was  addressed  by 
the  holders  of  a  fund  out  of  which  pay- 
ment was  to  be  made  in  these  terms, 
"  after  paying  yourselves  the  balance  we 
owe,  we  authorize  you  to  pay  one  half  of 
the  remainder  of  the  proceeds  of  said  ship- 
ments to  il/e.vATA-.  R.§- Co., provided  the  same 
shall  not  exceed  5,000 1. ;"  it  was  held  not  to 
require  a  stamp  as  an  order  for  the  pay- 
ment of  money  within  55  Geo.  3,  c.  184, 
sch.  p.  1,  the  parties  to  whom  the  pay- 
ment was  to  be  made  being  the  agents  to 
H.  &  L.,  on  whose  account  it  was  to  le 
made,  and  to  be  supidied  or  paid  over 
as  circumstances  re(iuired.  Hutchieson  V. 
Hey  worth,  1  Per.  &  D.  26G. 
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the  bearer,  on  demand,  and  drawn  upon  any  banker  (//),  nr  person  acting 
as  a  banker,  who  shall  reside  or  transact  the  business  of  a  banker  within 
ten  miles  of  the  place  where  such  drafts  or  orders  shall  be  issued,  are 
exempted  from  duty,  provided  such  pluce  be  specified  in  such  draft,  and 
that  it  bear  date  on  or  before  the  day  when  issued,  and  do  not  direct  the 
payment  to  be  made  by  bills  or  promissory  notes. 

The  effect  of  an  alteration  in  a  bill  of  exchange  (i)  has  already  been  con- 
sidered. 

Goods  carried  from  a  port  in  Scotland  to  another  in  England  are  not 
exported  so  as  to  render  the  bill  of  lading  liable  to  a  stamp-duty  (A). 

A  bill  of  sale  of  a  ship  is  not  void  although  it  omits  to  set  out  the  true 
consideration,  and  is  not  stamped  with  an  ad  lulorrm  ^Uuny  (l) :  but  the 
parties  are  liable  to  a  penalty  for  not  setting  out  the  true  consideration  {in). 

Parties  may  legally  stipulate  for  the  loan  of  a  less  sum,  in  order  to  avoid 
a  higher  duty  (w). 

A  bond  conditioned  for  not  converting  a  house  to  a  particular  ])uri»ORe 
does  not  require  an  ad  valorem  stamp  (o).  Neither  dues  a  covenant  to  pay 
an  annuity  as  a  consideration  for  giving  up  a  trade  (;?)  require  an  ad  valtt- 
rem  stamp,  although  the  covenantor  was  to  have  possession  of  a  house  for 
the  purpose  of  carrying  on  the  business. 

A  bond  conditioned  for  the  safe  custody  and  production  of  a  box  con- 
taining the  subscriptions  of  a  benefit  club,  is  within  the  exemption  in  tlie 
33  G.  3,  c.  54,  s,  4(5). 

If  several  persons  bind  themselves  in  a  penalty  by  one  bond,  conditioned 
for  the  performance  by  each  and  every  of  them  of  the  same  matter,  one 
stamp  only  is  requisite  (r),  for  it  is  all  one  transaction.  A  bond  conditioned 
for  the  payment  of  annual  rent  for  a  definite  period  ought  to  l>e  stamped 
according  to  the  aggregate  amount  of  the  whole  rent  secured  (.«).  Where 
a  bond  is  conditioned  for  the  payment  of  all  sums  of  money  advanced  and 


(/()  An  unstamped  draft  drawn  on  A.B. 
bricklayer,  is  not  within  tlie  exception  ; 
Castlcman  v.  Baij,  2  B.  &  P.  :3K:1  :  and 
an  acknowledgment  by  the  drawer  at  the 
bottom  that  a  tbird  person  paid  it  for 
him,  is  not  receivable  to  give  effect  to  the 
draft.  Ibid.  A  cbeck  bearing  date  after 
the  day  when  issued,  required  a  stamp 
under  the  31  G.  3,  c.  25.  {Allen  v.  Keei-cx, 
1  East,  435 ;  3  Esp.  C.  281 .  Whit  well  v. 
Benneft,  3  B.  &  P.  559.)  As  to  an  order 
for  paying  money  out  of  a  fund  which  may 
or  may  not  ))e  available,  see  Firbank  v. 
Bell,  1  B.  &  A.  36;  mjyra,  755, note (5). 

(i)  Supra,  254.  A.  and  B.  agree  to 
give  a  bill  dra^vn  by  A.  and  accepted  by 
B.,  to  C,  for  a  debt  due  from  them  to 
him;  they  send  instead  a  promissory 
note,  which  he  immediately  returns  to  be 
altered ;  a  fi-esh  stamp  is  unnecessary. 
Webber  v.  Maddoehs,  3  Camp.  1.  An  ac- 
commodation bill  may  be  altered  before 
it  has  been  negotiated.  Doicnes  v.  Ri- 
cliardson,  5  B.  &  A.  674.  Atwood  v. 
Griffin,  2  C.  &  P.  368. 

(Jt)  Scotland  v.  Wilson,  5  Taunt.  533, 
under  tlie  stat.  48  Geo.  3,  c.  149.  But  a 
3  s.  stamp-duty  is  imposed  by  the  stat.  55 
Geo.  3,  c.  184,' on  bills  of  lading  of 


carried  coasticise.  Tliough  a  bill  of  lading 
be  improperly  stamped,  the  plaintiff  may 
in  trover  prove  his  title  by  parol  evidence. 
Daris  v.  Rcyunlds,  1  Starkif's  C.  115. 

(/)  Rohinson  v.  Macdontiell,  5  M.  &  S. 
228.  Duck  V.  Brnddyll,  13  Price,  445. 
Xo  bill  of  sale  or  transfer  need  now  be 
stamped.     0  Geo.  4,  c.  41. 

(m)  Bv  the  stat.  55  G.  3,  c.  184,  3.  22. 

{n)  Shcphrrd  v.  Hnll,  3  Camp.  180. 

(o)  Hwjhes  V.  King,  1  Starkie's  C.  119. 

\p)  Lt/lnirn  v.  Warrington,  ^  Starkie's 
C.  162.  'Under  the  stat.  48  O.  3,  c.  149, 
which  imposes  an  nd  valoriin  duty  upon 
the  conveyance  of  any  lands,  tenements, 
rents,  annuities,  &c. 

(7)  Carter  v.  Bond,  4  Esp.  C.  253. 

(r)  Botcen  v.  Ashley,  1  N.  R.  274.  By 
the  stat.  55  G.  3,  c.  184,  tit.  Bond,  where 
the  sum  to  be  rccorered  is  wholly  un- 
limited, a  stamp  of  the  value  of  25  Z.  is  re- 
quisite. Where  the  sum  to  be  recovered 
is  limited  to  a  particular  amount,  the  same 
duty  is  payable  as  if  that  sum  were  pay- 
able. 

(s)  Attree  v.  Anscomb,  2  M.  &  S.  88. 
See  Collins  v.  Collins,  2  Burr.  820.  Wal- 
cot  V.  Goulding,  8  T.  R.  126.  Willough- 
by  v.  Sieinton,  6  East,  550. 


COMPOSITION    DEED.— CONVEYANCE,   &C.  1U15 

to  be  advanced,  it  ought  to  be  stamped  as  for  an  unlimited  sum,  although    Bond, 
a  sum  certain  be  specified  as  a  penaltj^(0. 

A  bond  conditioned  to  secure  a  London  banker  in  respect  of  the  balance 
due  from  a  country  banker,  stipulating  that  the  whole  amount  ultimately 
recoverable  should  not  exceed  1,000 Z.,  does  not  require  a  25/.  stamp  (it). 

A  bond  to  secure  damages  to  be  recovered  on  a  new  trial,  where  plaintiff 
has  already  recovered,  requires  a  35s.  stamp,  as  a  bond  not  otherwise 
charged  (r)-  So  of  a  bond  under  a  penalty  of  500  Z.  not  to  convert  a  public- 
house  into  wine-vaults  (x). 

A  bond  and  mortgage-deed  being  given  to  secure  the  same  sum,  are  exe- 
cuted at  the  same  time,  but  are  dated  on  different  days,  the  mortgage-deed 
bearing  an  ad  valorem  stamp,  the  bond  a  1  /.  stamp ;  it  was  held  that  the 
bond  was  improperly  stami)ed  (y). 

In  debt,  on  a  bond  stamped  with  a  H.  stamp,  to  secure  a  sum  due  upon  an 
indenture  of  even  date,  it  was  held  to  be  necessary  to  produce  the  indenture, 
in  order  to  show  whether  the  bond  required  an  ad  valorem  stamp  (z). 

A  bond  given  to  secure  the  amount  of  a  verdict  on  a  new  trial  granted,  is 
a  mere  indemnity  bond,  and  a  35s.  stamp  is  sufficient. 

A  bond  conditioned  for  the  i)ayment  of  1,000/.  and  interest  on  a  day 
certain,  requires  only  a  35  s.  stamp  (a).  But  in  the  case  of  a  bond  given  to 
secure  1,0<X)/.,  and  broker's  charges  for  commission  (a  matter  not  merely 
collateral),  a  5/.  stamp  is  not  sufficient  (/>). 

A  composition  deed  Ijetween  a  debtor  and  his  creditors,  though  executed    Composi- 
by  a  number  of  creditors,  requires  but  one  stamp  {c).  ^'""^  '^''''^'^• 

A  conveyance  to  trustees,  in  trust,  to  sell,  with  a  primary  trust  to  pay  all    Convey- 
the  other  creditors,  and  a  resulting  trust,  as  to  the  residue,  to  pay  to  the    auce,  &c. 
parties  conveying,  does  not  require  an  ad  valorem  stamp.     The  stat.  55  G.  3, 
c.  184,  sch.  1,  tit.  Conveyance,  operates  upon  actual  sales  between  vendor 
and  vendee  only,  and  therefore  a  common  deed-stamp  is  sufficient  (<:/). 

A  lease  is  not  a  conveyiuice  {e),  neither  is  a  mere  agreement  to  convey  (/). 
A  conveyance  by  a  father  to  a  son,  of  a  freehold  estate,  in  consideration  of 
natural  love  and  affection,  and  of  a  provision  made  by  the  son  to  augment 
his  sister's  fortune,  is  not  a  conveyance  upon  sale,  so  as  to  require  an  ad 
valorem  stamp  {g). 

it)  Scott  V.  Alhop,  2  Price,  20.    Secus,  the  principal  sum  (exceeding  35s.).  Dear- 

wlicre  the  amount  is  limited,  although  tlie  rfe»i  v.  jBrnn*-,  1  M.  &  Ry.  130. 

instruuunit  operates  as  a  continuing  gua-  {b)  JJickson  v.  Cass,  1   B.  &  Ad.  343. 

rantee.     WiU'uim,s  v.  Rawlinson,  3  Bing.  Paddon  v.  Bartlett,  2  Ad.  &  Ell.  9. 

71 ;  1  R.  &  M.  283.    Thompson  v.  Couke,  (c)  See  the  observations  of  Mansfield, 

8  Moore,  588;  and  see  Jay  v.   Wai-ren,  C.  J.  in  Bowen  v.  Ashley,  1  N.  R.  274. 

1  C.  &  P.  532.  By  the  stat.  55  Geo.  3,  c.  184,  schedule, 

(m)  Lloyd  v.  Heathcote,  I  C.&M.  336.  tit.   Composition,  a  duty  of  \l.  lbs.   is 

(v)  Lopez  V.  Be  Tastet,  ^'Y-dunt.  712.  payable,  with  a  further  progressive  duty 

(x)  Huijhes  V.   King,    1    Starkie's   C.  for  every  entire  quantity  of  1,080  words, 

\\Q,  over  and  above  the  first  1,080. 

(?/)  Wood  v.  Norton,  9  B.  &  C.  885.  (^d)  Coates  v.  Perry,  3  B.  &  B.  48 ;  and 
For  the  words  of  the  exempting  clause  are,  gee  Whitwell  v.  Binudale,  Peake's  C.  168. 
"heartily  even  date,"  55  G.  3,  c.  184,  An  assignment  by  indenture  of  a  judgment- 
schedule,  tit.  Bond.  debt  does  not  require  an  ad  valorem  stamp, 
(z)  Walmer  v.  Brierly,  1  Mo.  &  R.  but  only  an  ordinary  deed-stamp.  Warren 
529.  Secns,  where  it  appears  that  tlie  other  y.  Howe,  2  B.  &  C.  281. 
instrument  requires  an  ad  val.  stamp.  lb.  .  ^  j^^^  ^  Chenhals,  4  M.  &  S.  23. 
And  Qum  v.  King,  1  M.  &  W.  42.  WilJdnson,  6  B.  &  C. 

(a)  Bixon  v.  Robmson,   1   Mo.  ic  K.  \.>  i 

113.     So  if  the  bond  be  also  conditioned  ^""-                                          .    -r>    t   r.   o^o 

for  the  performance  of  collateral  acts,  it  {ij)  Denn  v.  Manifold,  \f-^    tV,  v 

requires  only  the  s-tamp  appropriated  to  Belcher  v. Sykes, OB. icC.iU.  bee  VV hit- 
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A.  covenants  to  give  up  his  trade  to  C,  and  allow  him  to  carry  it  on  in 
his  house  for  ten  years,  C.  covenanting  to  pay  1,000/.  for  the  fixtures  ut 
the  time  of  executing  the  deed,  and  1,000/.  per  annum  for  ten  years;  a.i 
ad  valorem  stamp  is  not  requisite,  the  good-will  of  the  trade  not  heing 
distinct  substantive  property  (h).  An  agreement  is  entered  into  by  .4.  and 
B.  under  seal  to  dissolve  partnership,  A.  agreeing  to  take  the  whole  interest 
and  debts,  and  to  pay  B.  50,000/. ;  this  is  not  a  sale  of  proi)erty,  and  an  ad 
valorem  stamp  is  unnecessary  (i).  The  stat.  55  G.  3,  c.  184,  tit.  Conviyance, 
which  requires  the  consideration  for  the  lease  to  be  set  out,  applies  only  to 
considerations  which  pass  between  the  lessor  and  lessee  (A). 

Close  copies  (/)  of  law  proceedings  may  be  used  as  evidence  without  any 
additional  stamp  (wi). 

A  copy  of  a  judgment  in  the  House  of  Lords  requires  no  stamp  (h). 

Although  a  copy  of  a  court-roll  must  be  stamped,  the  original  need  not(o). 

A  cognovit  requires  no  stamp,  unless  it  contain  matter  of  agreement  (/>). 

It  seems  to  be  a  general  principle,  that  where  several  concur  in  the  same 
transaction,  although  each  be  severally  bound,  and  the  deed  or  covenant  be 
the  separate  deed  or  convenant  of  each,  one  stamp  only  is  requisite.  As, 
if  a  debtor  compound  with  his  creditors,  and  each  creditor  executes  the 
deed,  covenanting  either  to  give  furtlier  day  of  jtuyment,  or  to  accept  of  a 
certain  sum  as  a  composition  [q). 

An  indorsement  on  an  annuity  deed  subsequent  to  the  execution,  making 
it  subject  to  redemption,  requires  a  new  stainp  (r). 

An  agreement  under  seal  for  a  lease  requires  a  1  /  15. s.  stamp,  as  a  deed 
not  otherwise  charged  (s).  A  deed  ]iroduced  stampprl  with  the  stamp 
required  by  the  48  G.  3,  c,  149,  was  held  to  be  admissible,  altiiougii  it  had 
not  affixed  a  stamp  of  less  value  required  at  the  time  when  the  deed  was 
executed  (/). 

It  was  held  under  the  stat.  37  G.  3,  c.  90,  s.  7,  tliat  a  schedule  of  goods 
referred  to  by  a  deed  to  which  it  had  been  annexed,  &.c.  must  be  stamped 
according  to  the  number  of  words,  according  to  the  progressive  duty  im- 


iccll  V.  Bhnsdale,  Peake's  C.  168.  Coates 
v.  Perry,  6  Moore,  188. 

{h)  Lyhurn  v.  Warrington,  1  Starkie's 
C.  16-2. 

(i)  Belcher  v.  Syhes,  6  B.  &  C.  234; 
and  see  also  Mounsey  v.  Stephensun,  7  B. 
&  C.  403,  as  to  an  iigreemcut  under  seal 
not  to  set  up  a  shop  ;  see  also  Blandy  v. 
Herbert,  9  B.  &  C.  396. 

(/e)  Boone  v.  MitcheU,  1  B.  &  C-  18. 

{I)  By  the  stat.  55  G.  3,  c.  184,  tit. 
Copy,  an  attested  copy  of  an  agreement, 
contract,  &:c.  made  for  the  security  or  use 
of  any  person  being  a  party  to,  or  taking 
any  benefit  or  interest  immediately  under 
it,  shall  be  sulject  to  the  same  amount  of 
duty  with  the  orioiual.  It  is  reported  to 
have  been  held,  that  an  attested  copy  of  a 
deed  on  a  \  s  stamp  was  admissible  as  se- 
condary evidence.  Ditcher  v.  Ketirlck,  1 
C.  &  P.  161. 

(m)  Doe  d.  Lucas  v.  Fulford,  1  Blacks. 
288.  Copies  of  court-rolls  are  aJmissihle, 
altliongh  the  surrenders  he  made  out  of 
Court ;  revenue  laws  do  r.ot  alter  the  rules 
of  evidence.     Doe  v.  Mec,  4  B.  &  Ad.  617. 


(n)  Jonct  v.  Randall,  Cowp.  17;  Bl. 
289. 

(o)  Doe  v.  HnU,  16  Enst,  208. 

{p)  Ames  v.  Hill,  2  B.  A:  P.  150.  Rear- 
don  V.  Stcabey,A  East,  188.  Supra,  \0'iVi. 
An  a'jreenient  contemporary  with  the  cog- 
novit to  give  time,  docs  not  render  a  stamp 
on  the  cognovit  necessarj'.  Morleyv.Hall, 
2  Dowl.  P.  ('.  494. 

{(j)  Per  MansBeld,  C.  J.  Bowen  v.  Ash- 
ley, 1  N.  R.  278.  A  deed  not  otherwise 
charged  in  the  schedule  to  the  Act  55  Geo. 
3,  c.  184,  not  expressly  exempted,  is  liable 
to  a  duty  of  1 1.  15*.,  and  also  to  a  pro- 
gressive duty  of  1  /.  OS.  for  every  addi- 
tional quantity  of  1,080  words 

(/•)  Shumanv.  Wetherhead,  1  East, 537. 
It  has  been  held  that  an  indorsement  on  a 
deed  limiting  the  power  of  trustees,  need 
not  be  stamped.  Heine  v.  Hale,  3  Esp. 
C.  237.  Qu.  and  vide  Chitty  on  St.  988. 

(s)  Clayton  v.  Burtenshaw,  5  B.  isc  C. 
41  ;  7  D.  i:  R.  800.  And  s.  e  as  to  articles 
of  agrc'jm.'ut  under  seal  which  do  not  re- 
quire an  ad  valorem  duty,  supra,  1045. 

{t)  Doe  V.  V/hittin'jham,  4  Taunt.  20. 
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posed  by  that  xVct,  and  not  merely  the  single  schedule  stamp  imposed  by    Deed, 
the  first  section  (u). 

A  deed  indorsed  on  a  former  deed,  as  a  further  security  for  advances 
made  and  to  be  made  under  the  first  deed,  is  exempted  from  an  ad  valorem 
duty  if  the  first  deed  be  stamped  with  an  ad  valorem  stamp  (a). 

A  conveyance  to  trustees  in  trust  to  sell,  pay  debts,  &c.,  with  a  resulting 
trust  to  the  debtors,  does  not  require  an  ad  valorem  stamp,  as  on  a  sale  or 
mortgage  {y.) 

Where  seventeen  coiiies  of  a  declaration  in  ejectment  had  been  ingrossed    Ejectment, 
on  both  sides  of  the  paper,  the  Court  set  them  aside  as  irregular  (2). 

A  feoffment  in  consideration  of  natural  love  and  affection,  and  10  s.,  does 
not  require  two  stamps  of  1  /.  15  s.  each  {a). 

An  instrument  made  in  a  foreign  country  must  be  stamped  according  to    Forei"-n 
the  law  of  that  country  {b) ;  but  until  the  law  of  that  country  be  proved,  it   instruuieut. 
will  be  presumed  that  no  stamp  is  requisite  (c). 

A  contract  made  at  sea  requires  no  stamp  (rf). 

An  instrument  made  here  for  the  performance  of  acts  abroad  is  liable  to 
the  stamp-laws  of  this  country  (e).  A  bill  of  exchange  indorsed  in  Ireland, 
with  blanks  being  left  for  the  date  and  time  of  payment,  and  name  of  the 
drawee,  and  completed  in  England,  is  to  be  considered  by  relation  as  a 
bill  drawn  in  Ireland  {f). 

The  articles  of  a  Swedish  ship  made  in  Sweden,  and  deposited  by  the 
captain  on  his  arrival  in  England  with  the  Swedish  consul,  were  held  to  be 
admissible,  without  a  stamp,  to  show  the  terms  on  which  a  Swedish  sailor 
was  subsequently  hired  in  London  {g). 

The  stat.  55  G.  3,  c.  184,  which  requires  an  ad  valorem  ?,idi\n^  according  to    Lease, 
the  amount  of  the  consideration  given  for  the  lease  (A),  applies  only  to  the 
consideration  as  between  the  lessor  and  lessee  ;  and  therefore  does  not  apply 
to  a  consideration  given  by  the  lessee  to  procure  a  lease  from  the  lessor  (i). 
•    A  lease  (j)  for  years  at  a  pepper-corn  rent,  in  consideration   of  a  sum 

(m)  Luke  v.  Ashwell,  3  East,  326.  An  abroad,  but  really  made  in  England,  can- 
indorsement  on  a  deed  of  excliange  of  the  not  he  enforced  liere.  Jordaine  v.  Lash- 
execu ting  parties,  date,  &c.  is  no  part  of  fc/-oo/tt',  7  T.  U.  03 1 .  Abraha  111.  \.  Dubois, 
the  deed.  Windier  v.  Fearon,  4  B.  &  C.  4  Camp.  20!).  By  the  1  &  2  G.  4,  c.  55, 
C(i3  ;  7  D.  &  K.  185.  deeds  exicuttd  in  England  relating  to  Ire- 

(x)  Under  the  stat.  48  Geo.  3,  c.  149.  land  are  to  he  stamped  as  deeds  executed 

Robinson  v.  Mucdonnell,  5  M.  &  S.  228.  in  that  country  ouglit  to  be,  altlioui;h  they 

(y)  Coates  V.  Perri/f'S  B.&cB.'iS.  contain  covenants    to    pay  obligatory  in 

(z)  Doe  d.  Irimn  v.   Roe,  1   D.  &.  R.  England. 
562.     See  the  stat.  55  Geo.  3,c.  184.  (f)  Snaith  v.  Min(jay,  1  M.  &  S.  87.    ' 

{n)  Doe  V.  Wheeler,  2  Ad.  &  Ell.  28.  {tj)   Wklnbled  v.  Mububenj,  2  Esp.  C. 

{h)  Aires  v.  Hodijson,    7  T.    R.  241.  454. 
Cleijg  V.  Levy,  3  Camp.  KiG.     Snuith  v.  (/*)  The  stamp  is  regulated  by  the  fine 

Mingay,  1  si.  k,  S.  87.90.  or  rent  expressed  to  be  paid;  a  niisstate- 

(c)  Clcgg  v.  Levy,  3  Camp.  IGO.  In  ment,  althougli  criminal,  does  not  avoid 
general  the  courts  do  not  notice  the  reve-  the  lease.  Doe  v.  Lewis,  10  B.  &.  C. 
uue  laws  of  a  foreign  country.     James  v.  073. 

Catherwood,  3  D.  &:  R.   190;  Chitty  on  (j)  Boone  v-  Mitchell,  1  B.  &   C.  18. 

Bills,  7th  edit.  57,  n.  'f  j^e  ad  valorem  stamp  is  to  be  regulated 

(d)  XimcjieswJaques,!  Esp.  C.  311.  by  the  consideration  on  the  face  of  the 

(e)  StoiielaJie  v.  Dabb,  5  Burr.  2C73.  lease.  Duck  v.  Braddyll,  1-2  Vrice,  45o. 
So  as  to  bills  drawn  in  England  on  a  (j)  For  tlie  decisions  upon  ti;e  point, 
foreign  country.  See  55  Geo.  3,  s.  184,  whether  an  instrument  is  to  be  considered 
Sched.  1.  So  promissory  notes  made  as  an  agreement  or  a  lease,  vide  «////•«,  tit. 
abroad  must  pay  the  same  duty  as  Eng-  Use  and  Occupation.  Upon  a  sale  by 
lish  notes  before  tJicy  are  negotiated,  ex-  auction  of  the  "  herbage  of  closes"  for  five 
cept  notes  payable  in  Ireland  only.  Ibid.  months  for  40  I.  paying  a  deposit  of  10  L, 
s.   20.      A    bill    purporting    to  be    made  and  a  joint  note  for  the  remainder  payable 
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Ljase.  certain,  did  not  require  an  ad  valorem  stamp  under  the  ptnt.  48  O.  H,  c.  Ill), 

but  merely  a  lense-stamp  (A).  A  lease  containint;  several  di.stiiiet  demiHeH 
of  several  tenements,  at  several  rents,  commencing  tnjui  diHereiit  periods, 
ought  to  be  stamped,  not  according  to  the  aggregate  of  the  rents,  but  with 
a  stamp  equal  in  amount  to  the  aggregate  of  the  duties  on  tlie  several 
demises  (Z). 

Where  the  same  instrument  contains  an  agreement  for  the  sale  of  fixtures 
and  words  of  present  demise  of  house,  a  lease-stamp  is  re(piisite  (rn). 

Where  by  instrument  under  seal,  A.  agreed  to  hire  premises  of  li.  at  n 
certain  rent,  but  no  time  was  fixed  for  the  commencement  or  dt'terniination 
of  the  tenancy,  and  it  was  also  agreed  that  A.  should  take  the  fixtures  and 
stock  in  trade  at  a  valuation,  it  was  held  that  a  stamj)  of  30 «.  was  not 
sufficient  (n). 

A  lease  of  two  farms  has  different  habendums  and  covenants  ;  an  ad 
valorem  stamp  for  the  amount  of  both  rents  is  sutticieiit  {o). 

Where  an  instrument  for  Avant  of  a  seal  can  operate  as  an  agreement 
only,  an  agreement  stamp  is  sufficient  (j)). 

Where  a  farming  lease  refers  for  the  covenants  to  an  expired  lease,  wliich 
is  properly  stamped,  the  latter  cannot  be  considertil  as  a  schedule,  cata- 
logue, or  inventory,  within  the  GO  G.  3,  c.  184  (ly). 

An  agreement  not  under  si  al  demising  a  dairy  and  s])ecific  land,  is  not 
void  as  containing  a  demise  of  incorporeal  hereditaments;  and  as  deujisitig 
several  matters  at  a  fixed  rent,  is  properly  stamped  with  an  ad  vulorent 
stamp  (r). 

A.  agrees  orally  to  lease  to  B.  land  on  the  terms  contained  in  a  written 
lease  of  premises  let  by  A.  to  C.     The  lease  cannot  be  read  without  being 
stamped  (s). 
IVcws-  A  newsjjaper  may  be  read  in  evidence  without  a  stomp  (/). 

paper.  A  mortgage  deed  is  stamped  with  the  ud  valorem  duty  stamp  for  Ami. ; 

upon  a  transfer  and  further  advance  of  1,(MI0/.  the  new  tid  valorem  stamp 
must  cover  both  sums  («).     Hut  a  furth.r  ad  valorem  Anuii>  on  each  sum  on 

within  tliat  ppiiod,  and  if  not  ffivcn  to  tlie  (m)  Conlerw  J)nlfl<■f,)r,l,:^Tn\lnt.r^»2. 

satisfaction  of  the  vendor,  tliiit  la-  should  (n)  Clayton  v.  Burtrnthait;  r,  B.  &  C. 

be  at  liberty  to  relet  the  j)reniises,  helil  to  4).     For  the  instrument  was  not  a  lease, 

be  properly  stamped  with  a  1  /.  stamp,  as  but  an  ajrreement  for  a    leas.',  and  l»einir 

a  conveyance  or  leas(>  ujion  the  sale  of  any  under  seal,  ivnihie,  it  required  a  stamp  of 

lands  or  tenements  under  50  /.     Cattle  v.  1  /.  1 .-.  ».  us  a  dee.l  not  otherwise  rhar-'ed  • 

GftwWe,  5  Binp.  N.  ('.  4G.  l,„t  ..yen  considered  as  a  lease,  the  stamp 

{h)  Itoe\.  Chcnlmls,4M.:s.  S.  23.  But  would  be  insuftieienf,for  the  a-reement  as 

by  the  stat.  5o  Geo.  3,  c.  184,  tit.  Lease,  to  j^'oods,  beiuu'  bv  dee.l,  is  not  within  the 

w'liere  a  lea^e  is  granted  in  consideration  exception,  and  the  ./oods  were  not  merely 

ot  a  fane  or  premium,  at  a  yearly  rent  not  accessory  to  the  demise, 

exceeding-  '201.,  or  without  any  rent,  the  (u)  Blount  v.  Pearman,  1  Bins;.  N.  C. 

same  duty  is  payable  as  for  the  convey-  438;  and  see  Parry  v.  Deene,  5  A.  &  E. 

ance  on  a  sale  of  lands  of  the  same  amount,  651 

except  in  case  of  leases  for  a  life  or  lives,  {p)  Stone  v.  Rogers,  2  M.  &  W.  443. 

not  exceedmg  three,  and  leases  for  a  term  (rj)  \Vhieh  (schedule,  p.  1.)  reuuires  a 

absolute,  not  exceeding    twenty-one,  by  25  *.  stamp.     Sfnitt  x.  liohinmn,  S  U.  ic 

ecclesiastical  bodies  Ad.  305.     Where  a    lease  ,lulv  stan.ped 

(0  Boazey  Jackson,  3  B.  &  B.  185.  refers  to  one  not  stamped  (having  been 

But  no  fraud  being  intended,  the  Court  abandoned),  the  whole  may  be  regarded 

reiused  to  set  aside  the  verdict  on  account  as  one  lease.     Pearce  v.  Cheslyn,A  Ad. 

ot  the  insuthciency  of  the  stamp.     So  a  &  Ell.  225. 

3/.  stamp  is  not  sufficient  on  a  lease  re-  /  \'n'  '    ,r    ,          ,       ^    , 

serving  370 1,  for  house  and  land,  but  co^  ^'"^  ^'  ''■  ^ochrorthy,  2  N.  &  P.  383. 

tainingalso  a  distinct  reservation  of  507.  (*)  Turner  v.  Power,  7  B.  &  C.  025. 

for  furniture  and  lixtures.     Cosltrw  Coio-  (0  -?»'•  v.  Pcom-,  Peakc's  C.  75.- 

llng,  7  Bing.  457.  („)  Xa«i  y.  Pearce,  3  N.  ic  M.  320. 
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on  a  transfer  and  further  advance,  is  sufficient  without  a  further  deed- 
stamp  (x) 


Policy. 


A  mere  extension  of  the  time  of  a  ship's  sailing  does  not  render  a  new 
.tamp  on  a  policy  of  insurance  necessary  (y).  A  policy  on  goods  to  be 
thereafter  declared  and  valued,  which,  in  fact,  covers  several  distinct  in- 
terests, which  are  afterwards  declared  and  indorsed  upon  the  policy  cannot 
be  read  unless  it  be  stamped  according  to  the  fractional  p^irts  of  100  Z.  in- 
cluded in  each  separate  interest,  although  the  stamp  be  sufficient  to  cover 
the  whole  amount  (z).  ,      ,    .         i,-*    /   n 

A  policy  of  insurance  effected  without  a  stamp  is  an  absolute  nullity  (a), 
and  cannot  be  rendered  valid  by  a  stamp  subsequently  affixed  by  the  com- 
missioners on  payment  of  a  penalty  (b). 

It  was  held  that  ^postea  could  not  be  read  in  evidence  in  another  cause   Postea. 
without  being  stamped  (c).  *      p  „     w 

A  paper  in  the  handwriting  of  a  party,  containing  acknowledgments  of  llece.pt. 
sums   paid   at   specified   times,   upon   the  times   of  payment  requires   a 
stamp  (^).      But   a  written    acknowledgment  at   the   foot  of   an  account 
current,  stating  that  it  is  correct,  is  evidence  without  a  stamp  (.).     If  a 


{x)  Doe  V.  Rowe,  4  Bing.  N.  C.  737  ; 
6  So.  S-io. 

(y)  Kensington  v.  Inglis,  8  East,  273. 
See  Brocldebanky.  Sugrite,  1  B-  &  Ad.  81. 
Neither  does  a  memoramluiu  giving  leave  to 
put  baek  and  discharge  part  of  tlie  cargo, 
the  ship  heing  too  deep  in  the  water.   Wttr 
V.  Aberdeen,  2  B.  &  A.  320,     Nor  an  al- 
teration   rendered    necessary   by   cirouin- 
stances  after  the  ship  has  sailed,  by  wliich 
the  voyage  described  as  from  A.  to  li.  is 
altered,  by  adding  E.  or  F.     liinnstroni 
V.  Bell,  oM.  &  S.  2()7.    Nor  an  alteration 
which  does  not  vary  the  legal  effect  of  the 
risk  already  int-ured  against.       Sanderson 
V.  Simons,' -i  Moore,  42.     See  also  Saun- 
derson  v.  APCnllum,  4  Moore,  5.     Lfivg- 
htrrne  v.  Caloijan,  4  Taunt.  321).     See  the 
Stat.  2S  Geo.  3,  c.C)3,  s.  13,  which  provides 
that  the  Act  shall  not  extend   to   prohibit 
the  making  any  lawful  alteration  in  the 
terms  or  conditions  of  any   policy.     The 
alteration  of  a  policy  "  on  ship  and  outfit," 
by  substituting  "  ship  and  goods,"  requires 
a  new  stamp.     Hill  v.  Patten,  8   East, 
173.     Supia,  867. 

(z)  Rnpp  \.  Allnutt,loEast,  GOl.  The 
Stat.  35  Geo.  3,  c.  03,  s.  1,  imposes  a  duty 
of  2*.  (id.  for  every  100/.,  and  a  like  duty 
for  every  fractional  part  of  100/.  Sect.  14 
avoids  every  such  contract  unless  properly 
stamped.  The  stat.  48  Geo.  3,  c.  149, 
Schedule,  tit.  Policy  of  Assurance,  pro- 
vides, that  if  separate  interests  shall  be  in- 
cluded in  one  policy,  the  duty  shall  be 
charged  in  respect  of  each  and  every  frac- 
tional part  of  100/.  as  well  as  in  respect 
of  every  full  sum  of  100/.  insured  upon 
every  separate  and  distinct  interest. 

(«)  By  the  stat.  35  Geo.  3,  c.  63,  s.  14 
&  15. 

(6)  Roderiche  v.  Horil,  3  Camp.  103. 
(f)  R.  V.  Hammond  Page,  2  Esp.  C. 
64'J,  in  the  note. 


(f/)  Wright  V.  Shawcross,  2  B.  &   A. 
501,  in  the  note.     But  it  was  intimated 
by  the  Court,  according  to  the  reiwrt  of 
this   case,   that   the    case    of  an  account 
current  would  be  different,  for  there  the 
sums  stated  to  be  received  are  not  written 
in  the   account   upon  the  receipt  of  the 
money,  but  long  after,  and  only  amount  to 
admissions  of  money  received  at  an  ante- 
cedent time.     This  case  is  very  shortly  re- 
ported, and  the  distinction  stated  to  have 
been  made  by  the  Court  between  a  written 
acknowledgment    made    at    the    time    of 
payment,  and  one  made  at  a  subsequent 
period,  is  not  a  very  clear   and   distinct 
one.     See  Clarke  v.  Houghton,  3  D.  Sc  R. 
325.    A  bill  of  i)arcels  subscribed,  "  Settled 
by  two  bills,  one  at  nine  and  the  other  at 
twelve  months,"  requires  (as  has  been  held) 
a  receipt-stamp.   Smith  v.  Kelby,  Peake's 
C.  25,  n.     Or   an   agreement-stamp,  ac- 
cording to  the  report  4  Esp.  C.  249.     So 
an   acknowledgment    of    having   received 
acceptances,  accompanied  with  an  under- 
taking to  provide  for  them,  requires,  it  is 
said,  a  receipt-stamp.     Scholey  v.  Walsby, 
Peake's  C.  24.     Wntkiiis  v.  Hewlett,  2 
B.  6c  B.  1 ;  5M;;rrt,1036. 

(e)  Wellard  v.  Moss,  1  Bing.  134;  7 
Moore,  533.  Note,  the  account  contained 
items  of  sums  admitted  to  have  been  re- 
ceived. In  Jacob  v.  Limlsey,  1  East,  400, 
where  the  defendant  had,  at  the  l)ottom  of 
each  page  of  a  written  account  of  goods 
and  cash  furnished  him  by  the  plaintiff, 
written  the  words,  "  Received  the  con- 
tents—J.  Lindsey,"  it  was  held  that  the 
account  and  admissions  were  not  receivable 
in  evidence;  but  that  the  plaintiff  might 
prove  that  the  defendant,  on  calling  over 
each  item,  admitted  it  to  be  correct.  In 
the  later  case  of  M'ellard  v.  Moss,  it  was 
observed,  that  in  Jdcob  v.  Lindsey  the 
term  used  by  the  admitting  party  was  not 


lOoQ  stamp: 

Hidliil.  tnidesinan  wiite  "  settled  "  under  his  bill,  and  suliscrilie  liis  iiiiliuU,  In-  i- 
liable  to  a  penalty  for  giving  a  receipt  without  a  stump  (A).  A  mere  ne- 
knowledgment,  not  of  the  payment  of  money,  but  that  nnmey  in  t\u*- 
and  owing,  requires,  it  seems,  no  stamp  (f). 

In  an  action  on  an  attormy's  bill  by  a  surviving  partner,  a  nu-mornndum, 
"  settled  all  accounts  of  law  business  up  to  this  day,  and  will  givt-  a  receipt  lu 
full  of  all  demands  when  called  for,"  requires  an  agreement-stamp  only  (d). 

A  receipt  is  admissible  when  stamped  as  such,  although  it  notices  the 
terms  or  consideration  of  payment  (<») ;  as,  where  a  parish  officer  gave  a 
receipt  to  the  ]daiiitilf  in  these  terms,  "  Received  of  A.  B.  a  bill  at  two 
months  for  3-3/.,  which,  when  paid,  will  discharge  him  from  the  exi»en>es  of 
an  illegitimate  child,  &c."  The  child  afterwards  dying,  it  was  held  that 
the  document,  properly  stamped  as  a  receipt,  was  evidence  in  an  action 
brought  to  recover  back  the  money  ;  for  the  action  was  brought  nut  on  any 
agreement  contained  in  that  paper,  but  on  the  ground  that  ujion  the  facts 
of  the  case  the  money  was  recoverable.  The  receipt  merely  showed  that 
the  money  had  been  paid  on  account  of  the  umintenance  of  a  bastard 
child (y*);  but  if  the  terms  of  acknowledgment  be  connected  with,  and 
qualitied  by,  the  terms  of  an  agreement  eontaiued  in  the  same  instrument, 
it  cannot,  it  seems,  be  read  as  a  receipt  without  an  ngreenu'nt-stamp(*/). 

A  recei[)t  for  money  paid  to  deputy  receivers  requires  no  stamp,  thougii 
signed  by  their  clerk  (/<). 

Where  the  indorsements  on  a  bond  had  left  no  space  for  receii)ts  on  sub- 
sequent payments,  it  was  held  that  such  receipts  written  on  plain  jjajier, 
and  annexed  to  the  bond,  were  admissible  in  evidence  (j).  It  seems  that  an 
indorsement  by  a  bailiff  on  a  warrant  issued  on  aji.fa.,  acknowledging  the 
receipt  of  the  levy-money,  is  admissible,  in  an  action  against  the  bailiffs 
surety,  to  prove  the  receipt  of  the  money,  without  a  stamp  (A).  A  receipt 
for  the  sum  of  52Z.  lO*.  was  held  to  require  a  stamp  for  that  sum,  and  al- 
though it  expressed  that  a  former  sum  of  100/.  had  been  paid  before  (/). 

acknoidedfjvd,    but    received.      And    see  (</)  Tthhutt  v.  AmbUr,  9  C.  &  P.  00. 

Clarke    v.    Honijhton,   3    D.    &    It.    :Vi.'>.  (<■)    Wathim  \.  l{eirlett,\  H.  &».  1. 

mbdbi  V.  Morris,  2  C.  &;  P.  44.     Iltuc-  (/)   IMd.     Pur    Uiilmrdson,   J.  — .Note, 

^^«A•  V.  ir»r/T,  :W).  &  C.  ()U(J.     Qu.  win-  HurrDugli,  J.   seiiiis    to   have   cdn.siilenci 

ther  an  iudorsement  by  a  l)ailirt"  on  a  war-  that  a    receipt    would   be   evi.leuci!  of  an 

rant  under  a  Ji.fu.,  "  Discharge  the  do-  agreement.      He    says,    "  Suppose    there 

fendant — I  have  received  the  within  levy  were  a  re'eipt  for  oOO/.   for   buildinjjf  a 

money,"  requires   a  stamp.     Sheriffs  of  house,  would  tJmt  lie  inca|)ablt!  of  ln-ing 

London  v.  Tyndall,  1  Esp.  C.  3U4.  produced  in  evidence  us  beinj^  ])riKjf  of  an 

{b)  Spaicf'orth  v.  Alexander,  2  Esp.  C.  agreement .'"     A  receipt  for  the  price  of  a 

621.  horse,  with  the  words  subjoined,  "  War- 

(c)  Thus,  a  writing  containing  the  words  ranted  sound,"    upon  a   receipt-stamp,  is 

and  letters  i.  o.  u.  eight  guineas,  is  neither  admissible    without   an    agreement-stamp, 

a  receipt   nor   a  promissory  note,  and  is  Skrine  v.  Elinvre,  2  Camp.  407.     lirotcn 

evidence  without  a  stamp.     Fisher  \.  Les-  v.  Fnje,  Devon  Sumrn.  Assizes,  cor.  Law- 

lie,  1  Esp.  C.  426.     Israel  v.  Israel,  1  rence,  J.  there  cited;  and  see  2  Atk.  i;)5. 

Camp.  409.     Childers  v.  BouUois,  1   D.  But   this  rests  upon  the  exception  as   to 

&  R.  C.  8  ;  and  per  Abbott,  L.  C  J.    Guy  agreements  relating  to  the  sale  of  goods, 

V.    Davis,  Chitty,  0.  B.   428,  u.     Secus,  kc. 

where  the  instrument  does  not  merely  ae-  {g)  Grey  v.  Smith,  1  Camp.  387,  cor. 

knowledge  that  such  a  sum  is  due,  but  Lord  Ellenborousfh.     And  see  Corder  v. 

the  receipt  of  so  much  money  on  account  Draheford,  3  Taunt.  382.     Odye  v.  Cuok- 

of  another  person,  to  be  applied,  &,c.     Catt  ney,  1  Mo.  ic  R.  517. 

V.  Hoicard,  3  Starkie's  C.  3.      "  H.  has  {h)  Edden  v.  Read,  3  Camp.  338. 

advanced  me  50  I.  on  furniture,  &c.,   de-  (i)   Orme  v.  Yvung,  4  Camp.  336. 

livered  to  him  at  S."    The  memorandum  (/c)  Perchard  and  another  v.  Tindall, 

does  not  require  a  stamped  receipt.    Hu.c-  1  Esp.  C  394. 

ley  v.  O'Connor,  8  C.  &  P.  204.  {I)  Uibdin  v.  Morru,  2  C  ic  P.  44. 
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A  receipt  by  a  stnge-manager  of  ii  theatre  in  satisfaction  of  "'  all  my  arrears    R .cipt. 
for  tlie  last 'season,"  does  not  require  a  stamp  for  a  receipt  in  full  (m). 

Where  a  witness,  on  being  shown  an  unstamped  receipt  signed  by  him- 
self, said  that  he  had  no  doubt  that  he  had  received  it,  but  that  he  had  no 
recollection  of  the  fact,  it  was  held  to  be  sufficient  evidence  of  the  pay- 
ment, and  that  the  receipt  having  been  used  not  as  an  acknowledgment  but 
to  refresh  the  recollection  of  the  witness,  did  not  require  a  stamp  (n). 

Where  an  ac^reement  between  landlord  and  tenant  operates  as  a  surrender   Surrender. 
of  a  term  of  years  by  the   latter   to  the  former,  the  agreement  must  be 
stamped  as  a  surrender  (o). 

A  defeazance  on  a  warrant  of  attorney  to  confess  judgment  does  not  re-   Warrant  of 
quire  a  stamp  in  addition  to  that  imposed  on  the  warrant  of  attorney  (p).       ^"ornoy. 

•^(Uy    It  is  a  general  rule  that  a  stamp  which  has  once  been  used  for  a    Re-starap- 
particular  purpose  cannut  be  again  used  for  a  similar  purpose.    Where  a  re-  ^-j^^^  ^.^_ 
deemable  annuity  was  granted,  and  afterwards  redeemed,  and  the  deeds  char-ed  by 
delivered  up  uncancelled,  it  was  held,  that  on  a  re-delivery  of  the  same   satbfac- 
deeds  to  secure  a  subsequent  advance,  fresh  stamps  were  necessary  (q).     So   tion. 
it  was  held  that  affidavits  used  on  showing  cause  at  chambers  cannot  be 
used  in  court  unless  they  be  re-sworn  and  re-stamped  (r).     But  that  an  affi- 
davit defective  for  want  of  title  might  be  intitled  and  re-sworn  without  a 

fresh  stamp  (s). 

An  instrument  altered  whilst  in^m,  and  before  it  is  completed,  requires  Alteration 
but  one  stamp.  As,  where  a  contract  is  signed  by  one  party,  and,  previous  whilst  m 
to  the  accession  of  the  other,  a  fresh  stipulation  is  added  (0 ;  or  another 
oblirror  is  added  to  a  bail-bond  before  it  has  ])een  acc^-pted  by  the  obligee  (u) ; 
or  a"promissory  note,  before  it  is  negotiated,  is  converted  into  a  bill  of  ex- 
change, in  furtherance  of  the  original  intention  of  the  parties  (.r) ;  or  the 
date^on  a  bill  of  exchange  is  altered  after  acceptance,  with  the  assent 
of  all  parties  ( 7/);  or  a  promissory  note  is  first  signed  by  one  party  and 

/    \   r.-i.j-         Tir       o  e>  r  H' V  4.4.  it  has  been  seen  that  the  mere  correction 

(«)  Maugham  v.  ^^'^^vL  (^'^->V^  ciian-e  will  not  render  a  new  stamp  neces- 

1^;  ,^r;'5"-^  '■  ^t'"'  t  ^^.  &  B  70        sary      Supra,  1042  ;  and  see  HuLhins  v. 
(o)   WUlunu^  V.  Sawyer    3  B.  L  B  70.       s^y  /      .  ^  ^. 

The  Stat.  5o  Geo.  3,  c.  164    ^'chedule    ,  ^c.«,  -  .1  ^  ^  ^  ^ 

tit.  Surrender    m^ucs  a  stun.p  of  the  B,^^  "^•//iteration  bv  the  drawer  witliout 

amount  of  3  I  lo  s  ^^^  ^^^^^,^^  ^^.  ^,^^  ^^^,,p^^,^^  by  adding  the 

(/»)  Ca>cfhornev.Holbe7i,\y.R.21J,  ^^^^^    « pavable  at  Mr.   B.'*,    L'hig%vell- 

as  to  the  stauip,  see  Barrow  v.  Masluter,  ^^^^^^  „  j^  ^  ntateriiil  alteration.      Cowie 

4  East,    431.     By   the  slat.  55  Geo.  3,  ^   HalsaU,  4,  "Q.  &i  X.Vdl. 
c.  184,  the  duty  is  the  same  as  upon  a  bond  ^  Moore,  414. 

to  the  same  amount.     Qu.  Wliether  an  au-  ,,   p^j,j^g  ^^„^;  others  v.  Nicholson,  C. 

thority  to  a  proxy  to  vote  requires  a  stamp  ^    ^^.^^^    ^^^3      Mann.  Ind.  3U7.     And 

under  the  stat.  55  Geo.  3,  c.  184,  Schedule,  ^^^  ^  Taiint.  469. 

tit.  Letter  of  Attorney,  which  imposes  a  .  Knhiht  v.  Crocliford,  1  Esp.  C.  189. 

general    dutv  of  1/.    15. v.    on    letters    or  ,    ,   ,,   .  „„  „     „,,„*7,    r,  tvt  &  S    -i^S 

po«  ers  of  attorney.    See  Monnmdh  Canal  ( «)  f  «</««  TL^  t.rl'tion  beinrmade 

!r.  jr    '  I  u    i  -R   H'  \   A-^'\  And  note,  tliat  the  alteration  Deing  maue 

Company  v.  Kendall,  4  B.  "^  A.  4^3.  ^.^.^  ^^^^  'cneurrence  of  the  agent  of  the 

{q)  Hammond  v.  Foster,  5  T.  11.  b3o.  ^^j^^^.  ^yi^m-s,  the  aheration  does  not  avoid 

It  was  also  held  t^.at  a  memorial  was  re-  ^j^^  bond."  liiid.     And  Zouch  v.  Clay,  1 

quisite.    So  a  bill  of  exchange  once  issued,  ^^^^^^  j^-.  .2  j^gjj^  ^72.  881  ;  2   Lev.  35. 

if  altered  afterwards  in  a  material  part,  Murkman\.  Gonaston,  Moor,  574;  Cro. 

requires  a  new  stamp.     Master  v.  Miller,  ^.^^  ^^^^ 

^,!^t\fi^:''^::'K:^itwt  .^  ;^....v  M«.^^,3Camp.l;  and 

Hams,  10  E*ist,  437.     Ker.haw  v.  Cox.  3  ^i^e  supra,  104-. 

Esp.  C.  24(1.     Cowle  v.  Hahall,  AM.i^A.  (y)  Johnson  v.  Garnett,J  Chitty  s  K. 

1!)7.     DuthwnUe  v.  Luntly,  4  C.i;:;).  179.  122.     But  see  Walton  v.  Hastings,  -  CU. 

M'liUosh  v.  Hayden,  R.  6:  M.  303.     But  121 
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STAMP  : 


Alteration 
whilst  in 
fieri. 


Mistake. 


Several 
stamps. 


Where  one 
paper  con- 
tains seve- 
ral matters. 


altorwards  by  another,  who  has  agreed  to  join  as  a  surety  hcfore  the 
advance  of  money  to  u  third  ])erson,  and  who  signs  before  tlie  money  is 
advanced  (z). 

An  alteration  by  a  drawer  who  has  a  general  authority  to  draw  on  tlie 
acceptor,  does  not  render  a  new  stamp  necessary  (a). 

"Where  a  bill  of  sale  of  a  shij)  misrecited  the  certificate  of  registry,  and 
was  re-executed  by  consent  of  all  parties  after  the  mistake  had  been  recti- 
fied, it  was  held  that  a  new  stamp  was  not  necessary  (b). 

And  it  seems  to  be  a  general  rule,  that  a  mere  mistake  in  the  terms  of  an 
instrument  may  be  altered  so  as  to  make  it  correspond  with  the  real  inten- 
tion and  meaning  of  the  parties,  without  a  fresh  stamj) ;  as  where  an  agent 
makes  a  mistake  in  a  policy  of  insurance,  by  declaring  the  interest  in  a 
wrong  name  (c). 

Where  an  indorsement  was  made  on  an  annuity  deed,  after  the  execution 
of  the  deed,  containing  a  clause  of  redemption,  it  was  held  that  such  in- 
dorsement required  a  stamp  (d).  So,  where  a  written  wager  was  afterwards 
doubled  by  an  indorsement  on  the  original,  a  secouil  stamp  was  held  to  be 
necessary;  but  there  being  one  stamp  only,  the  instrument  was  held  to  be 
evidence  of  the  first  wager  (/■)• 

The  insertion  of  the  words  "  or  order"  in  a  bill  of  exchange,  according  to 
the  intention  of  the  parties,  but  accidentally  omitted,  does  not  render  a  new 
stamp  necessary  {J"). 

If  a  paper  produced  bear  a  single  stamp,  and  lias  contained  two  agree- 
ments, one  of  which  has  been  erased,  the  staxuyh  prima  facie  sufiicient,  and 
it  lies  on  the  adversary  to  show  that  both  the  agreements  were  on  the  paper 
when  the  stamp  was  affixed  (f/). 

3dly.  It  was  held  that  an  affidavit  intitled  in  several  causes  could  not  be 
read  unless  it  were  impressed  with  the  corresponding  number  of  stamps  (//). 
If  several  admissions  of  corporators  as  freemen  be  written  on  the  same 
paper,  stamped  but  with  one  stamji,  the  first  admission  only  can  be  read  {i) ; 
so  if  two  separate  affidavits  be  written  on  the  same  paper  (j).  A  lease  con- 
taining several  distinct  demises  at  distinct  rents,  must  be  stamped  accord- 
ing to  the  aggregate  of  the  stamps  required  for  the  several  demises  (A). 

If  difterent  matters  (Z)  wholly  unconnected  be  written  on  the  same  parch- 
ment or  paper,  they  may,  it  seems,  be  considered  as  distinct  and  detached 
instruments  with  reference  to  stunp-duties  ;  but  if  the  two  i)arts  quality 
each  other,  such  a  stamp  as  will  cover  both  is  requisite  (?«)•     Where  a  pro- 


(2)  Ex  parte  White,  3  Deacon  &  Chittv, 
360. 

(«)  Johnson  v.  Gtbbs,  2  Chitt.  103. 

(b)  Cole  V.  Parkins,  12  East,  471. 

(c)  Robinsonv.  Touraij,  1  M.  &  S. 218. 
Sawtell  V.  Loudon,  5  Taunt.  359:  sinna, 
869.  ^      ' 

(d)  ScMiman  v.  Weathcrhend,  1  East, 
537.  But  see  Herne  v.  Hale,  3  Esp.  C. 
237.  An  annuity  deed  and  memorial  re- 
quire but  one  stamp.  Cooke  v.  Jones,  15 
East,  237. 

(e)  liobson  v.  Hall,  Peake's  C.  127.  So 
where  after  the  agreemtnt  was  complete 
and  stamped,  the  parties  made  an  altera- 
tion by  au  indorsement  upon  the  back  of 
the  agreement.  Reed  v.  Deere,  2  C.  6:  P. 
024;  IB.&c  C.  261. 

(/)  Byrom  v.  Thomson,  3  P.  (Sc  D.  71. 


(</)  Waddington  v.  Francis,  5  Esp.  C. 
182. 

{h)  Anon.  3  Taunt.  409.  li.  v.  Carlile, 
1  Chitty,  451. 

(i)  Gilby  v.  Lochyer,  Doug.  217.  R.  v. 
Keeks,  2  Ld.  Ray.  1440 ;  12  East,  8.  Perry 
v.  Bourchicr,  4  Camp.  80.  WaMimjfon  v. 
Francis,  5  lisp.  C.  1»2.  Chitty  on  St.  tit. 
Stamps,  UGl.  9(J5.  And  if  several  tilings 
requiring  several  stamps  be  written  on  the 
same  paper,  with  only  one  stamp,  they  can- 
not be  made  available  by  annexuig  dis- 
tinct stamps  on  separate  papers.  Lord 
Ray.  1445;  2  Str.  710. 

(J)  1  Chitty,  452,  u. 

{k)  Boaze  v.  Jackson,  3  B.  &  B.  185; 
13  East,  241. 

(1)  \'u\c  supra,  1048. 

(m)  CurdtT  v.  Brakeford,  3  Taunt.  382. 


OF    DIFFERENT    DENOMINATION,    kc. 
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misgorv  note  vras  given  without  a  stamp,  and  the  maker  indorsed  upon  it  a    Where  one 
memorandum  that  he  had  paid  a  certain  sum  for  interest,  it  was  held  that    ^^'"gg""" 
the  memorandum  might  be  read  as  an  admission  that  a  principal  sum  was    ^^^  matters, 
due  which  would  yield  so  much  interest  (n).    Where  the  same  paper  contains 
several  different  contracts  by  different  persons  relating  to  different  things, 
and  bears  but  one  stamp,  the  contract  may  be  read  to  which  the  stamp  is 
applicable,  if  such  application  can  properly  be  made.     In  general  the  stamp 
will  be  considered  as  applicable  to  the  contract  by  the  party  who  first 
executed  the  instrument  (o). 

An  agreement  by  several  subscribers  to  a  common  fund  (p),  or  of  refer-   Single 
ence  by  several  underwriters  (q)  of  a  policy,  or  an  assignment  of  the  prize-   ^j^^^^^f. 
money  of  several  seamen  on  board  a  privateer  payable  out  of  the  same    ficient. 
fund,  requires  but  one  stamp  (r). 

Where  A.  wrote  a  letter  to  B.,  containing  the  terms  of  an  agreement,  to 
which  B.  became  party  by  signing  his  name  at  the  bottom  of  the  letter,  and 
C.  became  guarantee  for  A.  to  B.  by  an  indorsement  on  the  other  side  of 
the  paper,  it  was  held  that  one  stamp  was  sufficient,  the  whole  constituting 
one  transaction  (s). 

So,  if  an  agreement  refer  to  another  document,  and  the  two  form  in  fact 
but  one  agreement  (t). 

Where  an  apprentice  was  bound  by  indenture  to  serve  A.  B.  for  the  first 
four  years,  and  his  father  for  the  last  three,  it  was  held  that  one  stamp  only 
was  necessary  (m). 

So  where  A.  as  principal,  and  B.  as  surety,  were  jointly  and  severally 
bound  to  pay  to  the  creditors  of  C.  14  5.  in  the  pound  on  account  of  their 
debts,  and  by  the  same  bond  B.  was  bound  to  indemnify  A.  against  all 
loss  {x). 

Where  two  parts  of  an  agreement  are  signed  by  both  plaintiff  and  defen- 
dant, and  the  plaintiff  proves  that  one  of  those  parts,  properly  stamped,  is 
in  the  possession  of  the  defendant,  who  has  had  notice  to  produce  it,  but 
does  not  produce  it,  the  plaintiff  may  prove  the  agreement  by  means  of  the 
unstamped  part  in  his  own  possession  {y). 


Supra,  1040.  Grey  v.  Smith,  1  Camp.  387. 
Heron  v.  Oranger,  5  Esp.  C.  2G9.  Ames 
V.  Hin,  2  B.  &  P.  150.  Where  the  pri- 
mary object  of  an  agreement  is  the  sale  of 
a  ship,  the  introduction  of  other  matter 
connected  with  the  sale,  or  an  agreement 
to  cause  the  ship  to  be  chartered,  does  not 
render  another  stamp  necessary.  Tooke 
V.  Mecring,  ]  Danson  &  Loyd,  35. 
(n)  Mauley  v.  Peel,  5  Esp.  C.  121. 
(o)  Doe  V.  Bay,  13  East,  241.  Poioell 
V.  Echcards,  12  East,  6.  Perry  v.  Borir- 
chier,  4  Cowp.  80.  But  see  below,  1055. 
(p)  Davis  V.  Williams,  13  East,  232. 
See  Bowen  v.  Ashley,  1  N.  R.  274.  Cook 
V.  Jones,  15  East,  237.  Allen  v.  Morrison, 
8  B.  &  C.  565  :  where  it  was  held  that  a 
power  of  attorney  executed  by  the  mem- 
bers of  a  club  of  mutual  insurance,  autho- 
rizing particular  persons  to  sign  the  club 
policies,  required  but  one  stamp.  And  see 
Stead  V.  Liddiard,  1  Bing.  196.  Boaze 
V.  Jachson,  3  B.  &  B.  185.  Allen  v. 
Morrison,  8  B.  &  C.  565.  Qu.  Whether 
a  release  to  two  witnesses  with  one  stamp 
only  is  good.     Spicer\.  Burgess,  1  C.  M. 


&  R.  129.  Where  a  party  released  one 
witness,  and  on  its  appearing  on  the  trial 
that  the  release  of  another  witness  would 
be  necessary,  the  name  was  introduced 
and  executed  by  the  party  before  delivery 
to  either,  a  fresh  stamp  was  held  to  be 
unnecessary.     lb. 

(q)  Goodson  v.  Forbes,  6  Taunt.  171. 

(r)  Baker  V.  Jardine,  13  East,  235,  n. 
Vide  supra,  1037. 

(s)  Stead  V.  Liddiard,  1  Bing.  196. 

(0  Peate  v.  Dickon,  1  C.  M.  &  R.  422. 

(m)  B.  v.  Loidh,  8  B.  &  C.  247. 

{x)  Annandale  v.  Pattison,  9  B.  &  C. 
919.  Where  three  parties,  in  consideration 
of  plaintiff  discharging  a  debt  of  a  third 
party,  severally  undertook  to  indemnify  to 
the  extent  of I.  each,  and  in  the  mean- 
time severally  to  execute  bills  for  such 
respective  sums,  held  that  one  stamp  to 
the  instrument  was  sufficient.  Ramsbot- 
tom  V.  Davi^,  7  Dowl.  173;  and  4  Mees. 
&  W.  584. 

(y)  Waller  V.  HorsfaU,  1  Camp.  501. 
Garnous  v.  Swift,  1  tauut.  507,  n. 
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4.  By  the  55  Geo.  3,  c.184,  9.  10,  all  instruments  upon  whioli  otnnips  nhnll 
have  been  used  of  an  improper  denuinination  or  rate  of  duty,  l»ut  of  eqiml  or 
greater  value  in  the  whole,  with  or  than  the  regular  stamps,  shall  he  deemed 
valid  and  efiectual  in  law,  except  in  cases  where  the  stamj)  used  on  such 
instruments  shall  have  been  specially  appropriated  to  any  other  instrument, 
by  having  its  name  on  the  face  thereof  (r). 

Where  a  latter  agreement  incorporat«'s  a  former  one  liy  reference,  the 
amount  of  stamp  is  regulated  by  the  number  of  words  in  the  latter  agree- 
ment, not  including  the  former  one  (a). 

By  the  stat.  1  &  2  Vict.  c.  85,  stamps  denoting  the  duties  payable  on  deeds, 
&c.  in  either  part  of  the  United  Kingdom  are  permitted  to  be  used  in  the 
other. 

5.  An  objection  to  the  want  of  a  stauiji  must  be  taken  at  the  trial  (6), 
wheutakeii.   before  the  instrument  is  rend,  and  the  party  objecting  ouglit  to  be  prepared 

with  the  statute  which  requires  the  stamp,  and  to  sustain  his  objection  by 
collateral  proof,  where  it  is  necessary  (c).  If  the  defect  appear  collaterally, 
the  objection  cannot  be  removed  by  the  contents  of  the  instrument  itself. 
Thus,  where  it  appears  that  1-2/.  has  been  paid  to  the  master  as  a  premium 
with  an  apprentice,  a  recital  in  the  deed  itself  is  not  admissible  to  show 
that  the  premium  was  payable  out  of  a  public  charitable  fund  (rf).  But  it 
seems  that  it  would  be  otherwise  if  the  objection  should  appear  from  the 
instrument  alone  (e). 

After  consent  to  a  Judge's  order  for  the  admission  of  an  original  instru- 


Objectlon, 


(z)  See  Unbinson  v.  DryhnroiKjh,  H  T.  R. 
317,  when;  it  was  held  that  arlic'es  of 
afjreeineiit  under  seal  could  not  l>u  re- 
ceived in  evidence,  being  stainprd  with  an 
agreement-stamp  of  the  same  value,  but 
diifereiitly  formed.  See  also  Mnnnimj  v. 
Lirie,  Bayley  on  Bills,  37  ;  and  J'lirr  v. 
Price,  I  liast,  ijo,  where  it  was  held  tiiat 
a  promissory  note  made  after  tlie  jiassing 
of  the  Stat!  37  G.  3,  c.  !)U,  Imt  stamped 
with  a  stamp  of  the  value  of  i)  d.  instead 
of  8rf.,  could  not  bo  received  in  evidcice. 
See  also  Chamberlain  v.  Porter,  1  N.  R. 
30.  The  Stat.  37  G.  3,  c.  13(),  enacted, 
that  bills  and  notes  subsequently  made, 
and  stamped  with  an  iniprojjer  stam]),  but 
of  ecjual  or  greater  value  tlian  the  stamp 
required,  might  be  stamped  by  the  eom- 
misoioners  on  ])ayment  of  the  duty  and  a 
penalty.  In  Taylor  v.  Haijue,  "2  East, 
414,  where  the  proper  stamp  on  a  promis- 
sory note  was  1  s.  0  d.  applicable  to  three 
different  funds,  and  a  stamp  of  2«.  value 
was  imposed,  payable  to  the  same  funds  in 
larger  proportions,  it  was  held  that  the 
stamp  was  sufficient.  And  see  Aichesun 
v.  :^}ia7-land,  1  Esp.  C.  '29:2.  ^^"he^e  five 
guineas  was  agreed  to  be  given  as  an  ap- 
prentice fee,  and  that  sum  was  inserted  in 
the  indenture,  and  the  duty  paid  according 
to  the  stat.  8  Anne,  c.  9,  it  was  held  to  be 
sufficient,  although,  in  fact,  four  guineas 
only  were  paid  ;  for  the  full  sum  received, 
given,  kc.  was  inserted,  and  the  duty  paid 
for  it,  and  the  stamp  was  of  the  same  de- 
scription, and  the  duty  appropriated  to  the 
same  fund,  as  if  four  guineas  only  had  been 


paid.  a.  v.  Keijushain,  '>  East,  3()D.  And 
see  li.  v.  InhdhitaiUs  of  Quiiintmi,  *2  M. 
&  S.  338.  Where  a  deed  was  produced, 
properly  stampe<l  according  to  the  stat. 
48  (Jpo!  3,  c.  149,  it  was  held  to  be  admis- 
sible in  evidence,  although  not  stamped 
with  a  stamp  of  less  value,  sucii  as  was 
reipiisite  at  tiie  time  wiien  tiie  dee<l  was 
executed.  Due  d.  Dyke  v.  Whittiiigham, 
4  Taunt.  '20. 

(«)  Atticood  v.  SmaU,  7  «.  &  C.  390. 
But  where  an  agreement,  and  a  writing 
described  as  annexed  to  it,  contains  more 
than  1,080  words,  a  :)0.«f.  stamp  is  required, 
although  the  writing  was  in  fact  annexed 
after  the  execution  of  the  agreement. 
Veal  v.  yir/iolh,  1  Mo.  &  R.  '248.  And 
see  Liiily  v.  Vlarkson,  1  C.  .k  .M.  437. 

(b)  A  plea  to  an  action  (.n  a  bill  that  it 
was  not  duly  stamped,  was  held  ill  on  special 
demurrer.  Hoirard  v.  Smith,  4  Bing. 
N.  C.(!84;  and  G  Sc.  438. 

(c)  yVuddiinjton  v.  Francis,  5  Esp.  C, 
18'2.  Lord  Dudley  and  Ward  v.  Robing, 
3  C.  k  P.  '20.  If  it  be  objected  that  the 
stamp  is  sufficient  to  cover  the  quantity  of 
words  Contained  in  an  agreement,  proof 
should  be  given  by  a  witness  who  has 
counted  the  counterpart.  Boicrimj  v. 
Stevens,  '2  C.  &  P.  337.  The  Judge  in 
that  case  directt'd  the  officer  of  the  court 
to  count  the  triginal,  and  refused  to  call 
another  cause,  to  give  tim^  to  have  the 
instrument  properly  stamped.     Ibid. 

(f/)  R.  v.  Skcjfinyton,  3  B.  &  A.  38'2. 
(e)  Ibid.     And  see  the  opiuiou  of  llol- 
ro;  d,  J.  iu  that  case. 
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ment  or  a  counterpart  of  a  deed,  an  objection  cannot  be  taken  to  the  insnfli- 
ciency  of  the  stamp  (/).  The  refusal  by  a  party  to  produce  an  instrument, 
to  enable  the  other  party  to  get  it  stamped,  does  not  exclude  the  latter  from 
objecting  to  the  want  of  a  proper  stamp  (r/). 

It  is  sufKcient  if  tlie  instrument  bear  a  proper  stamp  when  it  is  produced 
upon  the  trial,  although  it  was  not  stamped  when  it  was  executed,  or  when 
it  was  produced  on  a  former  occasion  (A) ;  and  the  adversary  cannot  show 
that  the  instrument  was  not  stamped  when  made  (i),  unless  the  commis- 
sioners are  expressly  prohibited  from  subsequently  affixing  a  stamp  (/t). 
And  in  such  case  an  inquiry  as  to  the  time  of  stamping  is  admissible  (Z). 

Where  the  instrument  has  been  stamped,  on  payment  of  a  penalty  it  is 
admissible,  although  the  commissioners'  receipt  has  been  erased ;  and  it  is 
unnecessary  to  prove  the  receipt  (ra). 

The  instrument  itself  must  bear  the  stamp;  it  is  not  sufficient  to  produce 
another  piece  of  parchment  or  jiaper  with  the  stamp  annexed  to  it  (n). 

Where  the  instrument  contains  several  demises  to  several  tenants,  with 
but  one  stamp,  it  is  a  matter  of  circumstantial  evidence  to  show  to  which  of 
the  demises  the  stamp  is  applicable  (o). 

0,  Previous  to  the  admission  of  secondary  evidence  to  prove  the  contents 
of  a  deed  or  other  instrument  which  has  been  lost  or  destroyed,  evidence  is 
uecessary  to  show  that  it  was  properly  stamped  (p).  But  the  fact  that  it 
was  so  stamped  may  be  presumed  from  circumstances.     Where  an  apprentice 


O'ljoption, 
whentaken. 


Time  and 
manner  of 
stamping. 


Presump- 
tive evi- 
dence of 
stamp. 


(/)  Doe  V.  Smith,  2  Mo.  &  R.  7. 
(g)  Gardiner  v.  Chil(h,  8  C.  &  P.  347. 
(/t)  li.  V.  The  Bishop  of  Chester,  Str. 
G24.  Rofjers  v.  James,  7  Taunt.  147 ; 
2  Marsh.  425.  Even  where  a  motion  has 
been  made  on  the  express  ground  that  the 
stamp  is  insufficient.  Burton  v.  Kirkby, 
7  Taunt.  174.  With  some  exceptions,  as 
in  the  cases  of  hills,  notes,  receipts,  and 
policies,  instruments  unstamped  or  impro- 
jjcrly  stamped  may  be  properly  stamped 
on  payment  of  the  proper  duty  and  5?. 
penalty.  See  the  stat.  37  G.  3,  C.13G; 
44  G. .%  c.  08  ;  48  G.  3,  c.  14,  s.  2.  The 
Court  will  enlarge  a  rule  to  show  cause  for 
the  puri)ose  of  procuring  the  instrument  to 
be  projjerly  stamped.  Doe\.  Roe,  5  B.  & 
A.  7()8;  Str.  024;  Ciiitty  on  the  Stat. 
939.  So  in  Equity.  Hiuldlestone  v.  Bris- 
coe, 11  Ves.  595;  9  Ves.  231.  291.  With 
respect  to  the  effect  of  a  stamp,  the  Court 
will  inquire  as  to  the  time  wiicn  a  period 
is  limited  l)y  a  statute.  R.  v.  Preston, 
5  IJ.  ^:  Ad"  1028.  R.  v.  Tomllnson, 
3  Dowl.  P.  C.  49. 

(i)  Wrhjht  V.  Riley,  Peake's  C.  173; 
and  see  R.  v.  The  Bishop  of  Chester, 
Stra.  024.  The  statutes  do  not  avoid 
deeds  which  are  not  properly  stamped, 
but  prevent  them  from  being  read  in  evi- 
dence whilst  unstamped,  and  subject  the 
parties  to  penalties.  Ibid.  See  8  Mod. 
304. 

{k)  As  in  the  case  of  a  policy  of  in- 
surance under  the  statute  35  Geo.  3,  c.  03, 
s.  14. 10.  Roderick  v.  Hovil,  3  Camp.  103. 
Rnppy.  Allnutt,  cited  3  Camp.  U)(i,  n. 
Or  an  indenture  of  appreuticcship  under 


the  Stat,  8  Ann.  c.  9.  R.  v.  Chipping 
Norton,  5  B.  &  A.  412.  And  31  Geo.  3, 
c.  25,  8.  1 9,  as  to  bills  of  exchange,  ice. 

{I)  Green  v.  Davies,  4  B.  &  C.  235. 
Butts  V.  Sivann,  2  B.  &  B.  78.  And  an 
indorsement  on  the  instrument,  showing 
that  the  stamp  had  been  affixed  after  the 
making  of  it,  is  evidence  of  the  fact  against 
the  party  producing  it.  lb.  An  order  for 
the  payment  of  money  out  of  a  particular 
fund,  cannot  be  made  available  l)y  a  sub- 
seeiuent  stamping  of  the  order  by  the  com- 
missioners. Butts  V.  Swann,  2  B.  &  B. 
78;  1  B.  &  A.  30. 

(m)  Apothecaries'  Company  v.  Ferny- 
hough,  2  C.  &  P.  438. 

(w)  Str.  017;  Ld.  Ray.  1445. 
(o)  BoeA.  Copley  v.  Day,  13  East,  241. 
So  where  the  captain  and  crew  were  re- 
leased, and  the  captain's  name  stood  first, 
and  the  instrument  bore  but  a  single  stamp, 
and  the  release  was  first  tendered  to  liiui, 
it  was  hehl  that  he  was  competent.  Perry 
v.  Bourchier,  4  Camp.  80. 

(p)  Supra,  Vol.  I.  But  if  it  appear  that 
the  instrument  was  not  stamped,  evidence 
of  its  contents  is  inadmissible,  even  for  the 
purpose  of  proving  the  value  of  the  land 
which  was  the  subject  of  the  a<jreement. 
R.  V.  Castlemorton,  3  B.  &  A.  588.  Even 
although  it  has  been  destroyed  by  the 
wrongful  act  of  the  party  who  takes  the 
objection.  Ripplner  v.  Wright,  2  B.  &  A. 
478.  An  instrument,  though  it  come  out 
of  the  possession  of  the  adversary,  cannot 
be  read  unless  it  be  properly  stamped. 
Doc  d.  St.  John  v.  Hore,  2  Esp.  C.  724. 
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had  retjularly  served  under  an  indonturo  executed  thirty  years  u^n,  and  tin 
parish  in  whicii  the  apprentice  was  settled  tinder  that  indenture  liad  rnljevod 
him  for  the  last  twelve  years,  it  was  held  that  the  sessions  had  rightly  pre- 
sumed that  the  indenture  was  stamped,  although  it  was  proved  on  the  other 
side  by  the  deputy-registrar  and  comptroller  of  the  apprentice  duties,  that 
it  did  not  appear  that  any  such  imlenture  had  been  stamped  or  enrolled  [tj); 
for  the  2)resumption  of  law  is  07nnia  rit^  esse  acta;  ami  against  the  negative 
evidence,  the  justices  below  might  reasonably  set  the  possibility  of  an 
irregularity  in  the  returns  made  to  the  office.  And  where  a  party  refunes 
to  produce  an  agreement  after  notffce  given,  it  will  be  presumed,  as  against 
him,  that  it  is  properly  stamped  until  the  contrary  appear  (r). 

7.  "Where  a  stamp  is  necessary,  an  unstamped  instrunuMit  cannot  be  road 
in  evidence  for  the  purpose  of  giving  to  it  any  legal  operation  («) ;  neither 
can  its  place  be  sujjplied  by  parol  evidence.  Thus,  a  bill  of  sale  unstnm|)ed 
cannot  be  received  in  evidence,  neither  can  the  vendee  resort  to  i)arol  evi- 
dence (t).  And  it  makes  no  difference  that  the  agreement  iajuitrtus  officio. 
Thus  an  agreement  to  assign  an  ai)i)rentice  cannot  without  a  stamp  Ije  re- 
ceived as  evidence  in  a  settlement  case,  after  the  expiration  of  the  appren- 
ticeship (m).  And  it  made  no  difference  whether  the  instrument  be  framed 
in  pursuance  of  an  agreement,  or  the  j)arties  agree  ex|)ressly  or  impliedly  to 
be  bound  by  the  terms  of  an  existing  instrument  (y). 

A  note  given  as  an  ajjprentice  fee  cannot  be  enforced,  the  indentures  of 
apprenticeshi])  being  void  for  want  of  a  proper  stamp;  although  the  master 
has,  in  fact,  maintained  tlie  apprentice  for  a  time  {x).  Where  a  creditor  is 
paid  by  an  unstamped  draft,  he  may  recover  on  his  original  denuind,  al- 
though he  has  neglected  to  present  the  draft  for  payment  (y). 


(9)  B.  V.  LoJtg  Buchhy,  7  East,  4.0. 
And  see  R.  v.  East  Knoyle,  4  Burn,  441  ; 
Burr.  S.  C.  151.  B.  v.  Badbi/,  1  Const, 
490. 

(r)  Crisp  v.  Anderson,  1  Starkie's  C. 
35. 

(«)  By  the  provision  of  the  stat.  9  &  10 
W.  3,  c.  25,8.  59,  which  enarts,  inter  alia, 
that  no  such  record,  deed,  instrument,  or 
writing,  shall  be  pleaded  or  p;iven  in  evi- 
dence in  any  court,  or  admitted  in  any 
court  to  be  good,  useful  or  available  in  law 
or  equity,  until  the  vellum,  parchment,  or 
paper  on  which  such  deed,  instrument,  or 
writing  shall  be  written  or  made,  shall  be 
marked  or  stamped  with  a  lawful  mark  or 
stamp.  These  provisions  have  been  con- 
tinued by  the  subsequent  Acts  :  see  37 
G.  3,  c.  13G,  P.  2.  3  Taunt.  IIG;  and  see 
the  statutes  23  G.  3,  c.  49,  s.  14 ;  ib  c 
50,  s.  14 ;  35  G.  3,  c.  55,  s.  10  ;  37  G.  3J 
c.  19,  s.  3.  By  the  stat.  37  G.  3,  c.  19,  s.  3, 
no  indenture,  lease,  bond,  or  other  deed  shall 
be  pleaded,  or  be  good,  useful,  or  available 
in  any  manner  whatever,  unless  the  same  be 
stamped  as  required  by  that  Act.  See  also 
the  stat.  55  G.  3,  c.  184,  s.  8,  which  re- 
enacts  the  provisions  of  former  Stamp  Acts. 
See  Grreen  v.  Davies,  4  B.  &  C.  235.  Wright 
y.  Biley,  Peake's  C.  173.  Service  under 
indentures  of  apprenticeship  not  stamped 
gives  no  settlement.  B.  v.  Edgworth,  3 
T.  R.  353.     And  see  Hunt  v.  Utevens,  3 


Taunt.  1  U>.  The  payment  of  money  into 
court  admits  the  validity  of  the  instrument. 
I.trnel  v.  Binjnmin,  'A  Camp.  40;  .iii/irii, 
H'2t<.  Tile  want  of  a  stamp  diM-s  not  uvtiid 
a  sale  of  a  ship  by  a  bill  of  sale.  Bahiiisun 
v.  Mnedonnell,  o  M.  &  S-  228.  The  sta- 
tute 48  G.  3,  c  129,  s.  22,  directs  that  on 
tlie  sale  of  any  interest  in  lands  or  other 
property,  real  or  personal,  the  true  consi- 
deration shall  be  set  forth  under  a  penalty  ; 
the  onussion  does  not  avoid  the  <leed  ;  jwr 
Abbott,  C.  J.  Dne  v.  Hodgson,  Sitt. 
after Easttr  1823.    Vide  supra,  tit.  Leask. 

(0  Per  Lord  Kenvon,  BoUestiin  v.  Hih- 
bert,  3  T.  11.  40«).  "  .\nd  s.e  Breicer  \. 
Palmer,  supra,  57  ;  3  Esp.  C  2]  3.  P.  C- 
in  W/iifc  V.  n'iison,  2  B.  &  P.  llC 

(m)  B.  v.  Inhabitants  of  St.  Paul,  Bed- 
ford, n  T.  R.  452. 

((■)  Turner  v.  Power,  7  B.  &  C.  025. 
Drant  v.  Brotcii,  3  B.  &  C  G(i5.  Wal- 
lis  v.  Brown,  4  A.  &  E.  877.  B.  v.  Cas- 
tleinurton,  3  B.  ic  A.  it^^.  Blppiner  v. 
Wright,  2  B.  k  Aid.  478,  supra,  i>(j. 

(x)  Jack-ton  v.  Warwick,  7  T.  R.  121. 
B.  V.  Chipping  Norton,  5  B.  &  A.  412. 
Where  the  plaintiff  declared  in  assumpsit 
for  meat,  drink,  ice  supplied  to  the  defend- 
ant's apprentice,  and  it  appeared  that  the 
indentures  were  void  for  want  of  a  stamp, 
the  plaintiff  was  non-suited.  Aldridgc  v. 
Ewen,3  Esp.  188;  cor.  Lord  Kenvon. 

(2/)    M'iUon   V.     V'gsar,   4  Taunt.  288 
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The  givinj?  a  bill  of  exchange  or  note  without  stamp,  or  improperly 
stamped,  in  discharge  of  a  debt,  will  not  preclude  the  creditor  from  proving 
his  original  debt  (z).  Such  a  bill  is  no  payment,  although  the  parties  would 
have  paid  it  if  presented  in  due  time  (a). 

The  same  rule  applies  where  the  original  document  is  in  the  adversary's 
possession  (b),  and  in  that  case  it  is  not  sufficient  to  produce  a  copy  properly 
stamped.  Where  a  schoolmaster  sought  to  recover  on  the  ground  of  a  re- 
moval of  a  scholar  without  notice,  contrary  to  the  terms  of  a  printed  pro- 
spectus delivered  to  the  defendant,  it  was  held,  that  the  identical  copy  so 
delivered  must  be  produced  duly  stamped.  It  has  been  seen  that  parol  evi- 
dence is  inadmissible,  although  the  instrument  has  been  lost  (c),  or  even 
destroyed  by  the  party  who  objects  to  the  want  of  a  stamp  (d) ;  yet  in  such 
a  case,  or  where  the  adverse  party  refuses  to  produce  the  instrument,  it 
seems  that  it  will  be  presumed  to  have  been  properly  stamped  until  the  con- 
trary appear  (^).  But  if  the  adversary  produce  the  instrument  upon  notice, 
it  cannot  be  read  unless  it  be  properly  stamped  (/"). 

If  a  plaintiff  establish  a  prima  facie  case  of  contract  by  oral  or  cir- 
cumstantial evidence,  without  its  appearing  that  .any  written  contract  was 
made,  the  defendant  cannot  defeat  the  claim  by  means  of  an  unstamped 
written  contract  (//).  But  if  it  appear,  by  the  plaintiff's  own  showing,  or 
cross-examination  of  his  witnesse-^,  that  an  original  agreement,  written  or 
oral,  has  been  superseded  by  a  written  one,  it  must  be  produced,  properly 
stamped  (h). 

Where  an  instrument  had  been  improperly  stamped  under  the  advice  of 


Conso- 

(l\I('IlCCM)f 

want  of 
stamp. 


su}yra,  307-  Wilson  v.  Kennedy,  1  Esp. 
C  245.  Farr  v.  Price,  1  East,  58.  Sin- 
gleton V.  Bai-rett,  2  C.  &  J.  368.  Cundy 
V.  Marriott,  1  B.  &  Ad.  090.  Tyte  v. 
Jones,  1  East,  58,  n.  And  see  Puchford 
v.  Maxwell,  GT.  R.  52.  Aires  v.  Hodij- 
son,  7  T.  R.  241.  White  v.  Wilson,  2  B- 
&  p.  118.  AVherea  draft  is  given  in  pay- 
ment of  a  demand  before  tlie  time  of  credit 
is  expired,  jiayable  at  the  expiration  of 
the  credit,  the  creditor  cannot  sue  on  the 
original  debt  until  the  expiration  of  the 
credit.  Swears  v.  Wells,  1  Esp.  C  317. 
So  an  unstamped  receipt  Iiaviisg  been 
given,  the  debtor  may  i)rove  the  fact  of 
payment  by  oral  evidence.  Ramhert  v. 
Cohen,  4  Esp.  C  213;  and  see  Parol 
Evidence.  The  Court  will  not  entertain  an 
objection  founded  on  the  want  of  a  proper 
stamp  to  an  instrument  which  it  is  not  ne- 
cessary to  produce  in  evidence.  Thynne 
V.  Protheroc,  2  M.  &  S.  553,  and  per  Lord 
Eldon,  in  Huddleston  v.  Uriscoe,  11  Ves. 
590.  A  party  who  executes  the  counter- 
part of  a  deed  properly  stamped  cannot 
object  that  the  original  is  not  properly 
stamped.     Paitl  v.  Meche,  2  Y.  &  J.  116. 

(z)  Brown  v.  Watts,  1  Taunt.  353. 

(rt)   Wilson  v.  Vysar,  4  Taunt.  228. 

(&)   Williuins  V.  StoiKjhton,  2  Starkie's 
C.  292  ;  cor.  Lord  Ellenborough,  C.  J. 

(c)  B.  V.  Castlemorton,  3  B.  &  A.  588  ; 
supra,  1055. 

(d)  Rippiner  v.    Wright,  2   B.  &  A. 
478. 

VOJ,.   II. 


(e)  Crisp  V.  Anderson,  1  Starkie's  C.  35. 

(/)  Doe  d.  St.  John  v.  Hore,  2  Esp. 
C.  724. 

(g)  Reed  v.  Deere,  7  B.  &  C.  206.  B.  v. 
Padstow,  4  B.  &  Ad.  208.  Fielder  v.  Bay, 
OBing.  332.  .S'wyjra,  tit.  As.su mpsit.  The 
defendant  cannot,  it  seems, for  this  purpose, 
insist  on  reading  an  unstamped  agree- 
ment written  on  the  paper  which  contains 
the  contract  on  which  the  plaintiff  sues.  It 
appeared  in  an  action  against  an  acceptor, 
that  on  the  bill  becoming  due,  his  name 
liad  been  erased,  and  another  bill  had  been 
drawn  on  the  back  of  the  first,  and  it  was 
held  that  the  latter  being  unstamped  could 
not  be  read  to  the  jury  as  evidence  to  show 
that  the  original  had  been  cancelled. 
Sweeting  v.  Halse,  9  B.  &  C.  365. 

(h)  The  plaintiff  declared  on  two  agree- 
ments, the  latter  had  been  substituted  for 
the  former  containing  variations;  the  first 
was  stamped,  the  latter  not :  it  was  held 
that  the  plaintiff  could  not  recover  on  either. 
Beed  v.  Deere,  7  B.  &  C.  261.  Where 
the  terms  of  an  agreement  were  incorpo- 
rated in  a  promissory  note,  duly  stamped, 
and  the  note  was  altered  by  consent,  so  as 
to  require  a  fresh  stamp,  tlie  note  was  still 
held  to  be  admissible  to  prove  the  tenns  of 
the  contract.  Sutton  v.  Toonier,  7  B.  & 
C.  416.  In  this  case  it  is  observable  tliat 
the  agreement  itself  remained  unaltered, 
and  the  written  evidence  to  prove  it  was 
in  relation  to  that  agreement  properly 
stamped. 
3  Y 
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STAMP. 


May  be 
used  for 
some  col- 
lateral 
purposes. 


officers  of  the  Stamp-office,  the  Court  set  aside  the  nonsuit  on  paynient  of 
costs  as  between  attorney  and  client  (i). 

A  memorandum  in  the  form  of  a  promissory  note  ia  inadmissible  for  the 
purpose  of  taking  a  case  out  of  the  Statute  of  Limitations,  unleus  it  be 
stamped  (A). 

8.  But  an  unstamped  instrument,  althou<2jh  inadmissible  whore  a  stamp  is 
requisite  to  give  effect  to  the  instrument,  may  yet  be  receivable  in  evidence 
for  collateral  purposes  {I).  Thus,  upon  an  indictment  for  the  forgery  of  the 
instrument,  it  is  always  receivable  in  evidence,  though  unstamped  (m).  So 
an  unstamped  cheque  is  admissible  for  the  purp<tse  of  identifying  property 
/  •        stolen,  on  an  indictment  for  larciny  {n).     liut  on  an  indictment  for  a  con- 

>^  -z-w^^  spiracy  to  cheat  and  defraud  "  the  just  and  lawful  creditors  ''  of  a  party,  an 
yir  ^Ll,^"-^^  agreement  entered  into  by  the  party  is  admissible  in  evidence  to  show  the 
,  J  fraud  intended,  or  other  crime,  altliougli  not  stamped  (o).     And  where  the 

U~A/^^ru  1^      defence  in  an  action  on  a  note  fur  money  lent,  was  that  the  loan  wus  usurious, 
y        /^       it  was  held  that  a  memorandum  of  agreement  as  to  the  terms  might  lie  given 
l^  /Lirv^     *'*^in  evidence  without  a  stamp  (/>).     In  some  instances  it  has   been  held  that 
/  2    '     %     C    ^^  unstamped  instrument  cannot  be  read  in  a  criminal  case  as  evidence  for 
\  ^^^^2—^.^^.^    *h^  purpose  for  which  it  was  intended.     Thus,  on  an  indictment  for  setting 
fire  to  a  house  with  intent  to  defraud  an  insurer,  an  unstamped  policy  is  not 
admissible  in  evidence  to  prove  tlie  contract  of  insurance  (q).     And  upon  an 
indictment  against  a  clerk  for  embezzling  his  master's  money,  it  has  been 
held  that  an  unstamped  receipt  given  by  the  servant  to  the  debtor  who  ])aid 
him  the  money  was  not  evidence  against  the  prisoner  (r). 

And  even  in  a  civil  aetion,  an  agreement,  altliough  unstampe<l,  is  admis- 
sible for  the  collateral  i)uri)ose  of  jiroving  usury  (n).  So,  an  illegal  and  un- 
stamjjed  policy  may  be  read  in  evidence  to  pnive  the  effecting  of  a  lottery 
insurance  {t).  And  in  an  action  against  a  candidate  at  an  election  for 
bribery,  an  unstamped  paper,  purporting  to  be  a  promissory  note,  which 
had  been  given  by  the  voter  as  a  cloak  for  the  bril)e,  is  evidence  to  prove 
the  fact  of  payment  (m),  or  to  confirm  the  testimony  of  a  witness  (x).  Rut 
an  unstamped  agreement  for  letting  a  tenement  is  not  evidence  in  a  settle- 
ment case  to  prove  the  value,  for  that  is  the  essence  of  the  contract  {y). 


(i)  Clayton  v.  Burtemhaw,  5  B.  &  C. 
41.  B.  V.  Chipping  Norton,  5  B.  &  A. 
412. 

(*)  Jmes  V.  Byder,  4  M.  &  W.  32, 
although  the  stat.  9.  G.  4,  c.  14,  s.  8,  ex- 
empts memorandums  made  for  that  pur- 
pose. 

(J)  The  Court  may  inspect  an  unstamped 
writing  in  order  to  ascertain  whether  its 
contents  be  such  as  to  exclude  parol  evi- 
dence. R.  V.  Peiidleton,  15  East,  449 ;  or 
to  require  a  stamp,  or  different  stamp.  But 
an  unstamped  instrument  cannot  be  read 
as  evidence  to  the  jury  of  the  contract  on 
which  the  party  sues.  Jardine  v.  Payne, 
1  B.  &  Ad.  670. 

(7?0  R.  V.  Hawkeswood,  Leach,  295; 
East's  P.  C.  955.  7?.  v.  Morton,  ibid. 
B.  V.  Beculist,  ibid.  956.  B.  v.  Davis, 
ibid,  and  supra,  tit.  Forgery;  Starkie'a 
Crim.  PI.  110.  B.  v.  Hawkesworth,  1  T.  R. 
450.  So  trover  lies  for  an  unstamped  in- 
strument. Scott  V.  Jones,  4  Taunt.  865. 
In  Whittoellv.  Dimsdale,  Peake'sC.  107, 


I.nrd  Kenyon  is  ropresontctl  to  have  said 
that  an  unstamped  aurecment  was  not  ad- 
niissiblo  in  evidence  for  any  purp<i8e  what- 
soever ;  the  instrument  wus  (iffiTcii  there  to 
show  an  intention  on  tlie  i)art  <>f  a  trader 
to  defraud  bis  creditors  by  a  fraudulent 
agreement  with  his  children  in  order  to 
prove  an  act  of  bankruptcv. 

(«)  B.  v.  Pooley,  3  B.  &  P.  311  ;  Russ. 
&  Rv.  C.  C.  L.  31. 

(o)  B.  V.  Fowle,  4  C.  &  P.  592. 

(/>)  Nath  V.  Buncombe,  2  M.  \  M.  104. 

{q)  B.  V.  Gilson,  1  Taunt.  95 ;  supra, 
51. 

(r)  Per  Bayley,  J.  Lancaster  Sum.  Ass. 
1821.  So  in  the  case  of  a  fraudulent  con- 
veyance, supra, 138. 

(.s)  So  ruled  by  Abbott,  L.C.  J.,  Guild. 
Sitt.  after  Mich.  1822.  Nash  v.  Dun- 
combe,  1  M.&  R.  104. 

{t)  Holland  v.  Dvffin,  Peake's  C.  58. 

(?/)  Dover  v.  Mestaer,  5  E.sp.  C.93. 

(x)  Ibid. 

\y)  B.v.  Castlemortov,  3  B.  &c  A.  088. 
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In  an  action  for  money  lent,  the  defendant  was  permitted  to  give  a  pro-    Coiluleral 
missory  note  in  evidence,  although  unstamped,  given  by  him  to  the  plaintiff,    P^'i'post-'s. 
to  prove  that  the  latter  had  fraudulently  procured  him  to  write  it  when  he 
was  in  a  state  of  intoxication  (z). 

An  unstamped  receipt  may  be  used  by  a  witness  who  saw  the  money  paid, 
to  refresh  his  memory  (a).  An  unstamped  contract  containing  directions  to 
an  agent,  is  evidence  to  prove  those  directions  (b).  And  although  an  instru- 
ment be  inadmissible  in  evidence  for  want  of  a  stamp,  yet  the  Court  may 
look  at  it  for  collateral  purposes,  and  to  see  how  far  it  affects  the  reception 
of  other  evidence.  If  an  unstamped  contract  relate  to  the  sale  and  delivery 
of  goods,  and  a  contract  be  2>roved  by  jjarol  only,  the  Court  will  look  at  the 
instrument  to  see  whether  it  applies  to  the  goods  then  sought  to  be  re- 
covered upon(c).  So,  justices  at  sessions  may  look  at  an  unstamped  agree- 
ment relating  to  an  expired  hiring  and  service,  to  see  when  it  ceased  to 
operate,  in  order  to  guide  them  in  receiving  or  rejecting  parol  evidence  to 
prove  a  subsequent  hiring  and  service  (rf). 

But  an  unstami)ed  bill  of  exchange,  though  written  on  the  liack  of  a 
stamped  bill,  is  not  admissible  as  evidence  to  the  jury  that  the  stamped  biU 
has  been  cancelled  by  the  consent  of  the  parties  (e), 

STATUTE. 

As  to  the  proof  of  a  private  Act,  see  Vol.  I.  tit.  Statute.  As  to  the  dis- 
tinctions between  public  and  private  Acts,  see  Com.  Dig.  tit.  Parliament, 
R-  7  (/). 

By  the  stat.  33  Geo.  3,  c.  13,  the  clerks  of  the  Parliaments  shall  indorse  on 
every  Act  the  day  on  which  it  receives  the  royal  assent,  and  such  indorse- 
ment shall  be  taken  to  be  part  of  the  Act,  and  to  be  the  date  of  its  com- 
mencement where  no  other  shall  be  produced  (ff).  As  to  the  effect  of  the 
preamble  on  the  construction  (h)  of  a  statute,  see   Crespigny  v.  Williams, 

{z)  Gregory  v.  Frazer,  3  Camp.  454.  (/)  Acts  procured  by  public  companies 

In  an  action  to  recover  the  price  of  goods  are  to  be  considered  in  the  light  of  contracts 

obtained  by  a  third  party  from  the  plain-  made  by  the  Legislature  on  the  behalf  of 

tiff,  an  unstamped  instrument  which  had  every  person  interested  in  anytiiing  to  be 

been  made  use  of   in  the  transaction  was  done    undi^r    them ;    per  Lord    Eld  on,   in 

received  as  evidence,  and  it  was  lield  to  be  Blahemorev.  Glamorganshire  Canal  Co., 

immaterial  whether  the  fraud  was  commit-  1  Mylne  &  Keene,  1G2. 

ted  by  a  party  to  the  trust  or  by  a  third  ^  ^  Although  an  offence  be  committed 

person.   Keable  v.  Payne,  .3  iNev.  6.  P.  o3l.  ^^^^^[^^^^  ^^  ^1,^  ^^p^^^  ^j.  ^  ^^^^^  g^^^^^e, 

(rt)  Rambert  v.  Cohen,  4  Esp.  C.  -213.  judgment  cannot  be  given  after  the  repeal. 

Jacob  V.  Lindsntj,  1  East,  400.  Maugham  jf    y,   M'Kenzle,  R.  &  R.  4'i9 ;  and  see 

v.  Hubbard,  8  H.  &  C.  14.      Tiiough  a  Phillips  v.  Hopicood,  10  B.  &  C.  39.     A 

witness  (a  bankrupt),  in  an  action  against  repealed  statute  is  to  be  con.sidered  as  if  it 

his  assignees,   has  no  recollection  of  the  i,ad  never  existed.     It  is  clear,  however, 

fact  of  20/.  having  been  paid  to  him,  ex-  jh^t  it  enures  to  justify  all  that  is  done 

cept  from  an  entry  in  the  books  of  the  according  to  it  whilst  it  was  in  force, 
plaintiff  signed  by  him,  but  on  seeing  the 

books,  says  that  he  has  no  doubt  of  having  {h)  The  general  must  yield  to  the  par- 
received  the  monev,  this  is  evidence  of  the  ticular  intent,  per  Best,  J.  Crease  v. 
fact.     K.  B.  Easter  T.  1828.                               ■ ,  5  Bing.     Barham's  Case,  8  Rep. 

/7\   rr   I    .     ^        rtQ  Tr       II.     at    T         118  b.;     and  see   Dwarris   on  the  Sta- 
(6)  Hedge's  Case,  28  Howell's  St.  Tr.      ^^^^^     '^^   ^^^^  ^.^,^.^  ^,^^  ^^^^;„„.  ^^  ^ 

/  \  T^      Ti     ,       T   ,-T7    4.   A-r:  statute,  when  to  be  deemed  included  to  be 

(c)  Per  Bayley,  J.  lo  East,  4o5  ^.^^^.^  '.^^  ^^^.^^^j  ^^^^^^    ^^^  ^j.^  obser- 

(d)  R.  V.  Inhabitants  of  Pendleton,  15  vations  of  Holroyd,  J.  in  Doe  v,  Waterton, 
East,  449.  2  B.  it  A.  149. 

(e)  Siceeting  v.  Halse,  9  B.  &  C.  365. 
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SURETY. 


4  T.  U.G90;  Bac.  Ab.  Statute,  I.  Statutes,  wl'f"  I'ornii-'sire.  w)irn  ronii»ul- 
pory,  Crisp  v.  Jiimbufi/,  H  Binrr.  394.  The  eHcct  of  vaiiaiH-e  in  tin-  (liM<ri|i- 
tion  of,  li.  V.  B;crs,\  A.l.  &  Ell.  :3-i7. 


Action 
a'^ainst 
principal. 


Actual 
payment 
of  jiioney. 


Action 
against  a 
oo-suretv- 


SURETY  (i). 

In  an  action  by  a  surety  against  a  principal  f<>r  iii<>ii(\  |iii!(l  on  uccoiMit  ni 
the  latter,  tlie  plaintiff  nnist  prove  tiie  oriirinal  obliu'ation  by  proof  of  tiie 
bond,  a"-reeinent,  or  other  instrument  by  wiiich  he  iH-eauK!  surety.  Ami  un- 
less the  fact  appear  from  the  instrument  itself  as  executeil  by  the  defend- 
ant, proof  must  be  given  that  the  plaintiff  became  a  party  at  the  instance 
of  the  defendant  in  the  character  of  surety.  In  the  next  ])lace  he  must 
prove,  that  he  was  called  upon  to  pay  the  money,  and  that  lie  ])aid  it  after 
notice  given  to  the  defendant,  or  tlnit  thf  latter  has  refusi-d  to  pay  the 
money.  If  he  has  been  comi»elled  to  ]»ay  l)y  legal  process  (A),  it  shfiuld  be 
proved  in  the  usual  way;  and  if  the  money  has  been  levied  by  execution, 
a  copy  of  the  judgment  and  writ  should  be  proved.  The  surety  cannot  sup- 
port the  action  for  money  j)aid  if  he  has  merely  given  a  security  for  i»«y- 
ment(Z).  lie  nmst  jjrove  actual  j)aymcnt  by  the  testimony  of  the  agent 
who  ])aid  it,  or  the  party  who  received  it(/M).  The  mere  acknowledgment 
by  the  latter  that  he  has  received  the  money  will  not  be  sufficient  (h). 

One  who  has  been  bail  for  the  defendant  may  recover  the  expenses  to 
which  he  has  been  put  in  taking  him,  ns  money  paid  to  his  u.^e  ;  but  a  surety 
cannot  recover  the  costs  of  a  suit  brought  by  an  agent  against  himself  to 
recover  those  expenses,  which  suit  he  has  uniu'ces-iarilv  defended  (^y). 

A  surety  in  an  action  against  a  co-surety,  must  in  like  nnmner  jtrove  their 
obligation  as  co-sureties (/»),  his  application  to  the  defendant  to  ]iay  his 
sh^re;,  and  the  payment  by  himself.  It  has  been  held  that  the  record  of  the 
judgment  against  several  co-defendants  in  ussuinjjsit  will  be  evidence  for  one 


(i)  An  executor  stands  in  tiic  situation  of 
a  surely  for  the  jmynient  of  Iiiracy  duty  Jiy  a 
lef^atee.  Hales \'.  Freii)ui»,-2  li.  vV  K. :«)1 . 
As  to  the  construction  of  instruuunts  liind- 
ing  parties  as  sureties,  sec  al>ov(',tit.  Cii'A- 
RANTEE.  Where  a  bond  was  fiivcn  to 
commissioners  of  sewers  for  //.,  u  collector 
who  had  acted  in  the  same  othce  under 
a  comnunission  which  had  expired,  and 
had  received  various  sums  under  that  com- 
mission which  had  not  been  accounted 
for,  the  language  of  tlie  bond  being  '•  to 
receive  all  rates,  and  to  render  an  account 
to  the  said  commissioners  for  the  time  being 
of  all  money  already  received  or  to  be 
thereafter  received  by  virtue  of  any  rate  ;" 
held,  that  it  was  a  breach  in  not  account- 
ing for  the  rates  received  by  him  under 
assessments  made  by  the  commissioners 
under  the  former  commission.  Sramder'i 
V.  Tayhr,  9  B.  &  C.  3.5. 

(A)  An    allegation   of   the    payment   of 
money  recovered  is  satisfied  by  evidence  of 
the  payment,  and  production  of  the  posfea 
no  judgment  having  been  entered  up.  Har- 
rnp  V.  BradsTiaic,  9  Price,  3.58. 

{!)  Taylor  v.  Hirji/ms,  3  East,  169; 
supra,  tit.  Assuji^-$ir. 


(in)  An  accommorlution  accejitor  may 
recover  against  a  drawer  for  wlmm  he  has 
accepted  a  bill,  and  compelled  to  pay  the 
amount,  on  the  count  for  money  paid. 
Vntderlri/drn  v.  Pniiia, liWih.  .5'JH.  An 
accommodutinn  acce])tor  of  bills  proved  by 
tlie  holders  cannot  by  payment  or  other- 
wise have    the   benefit   of  further   proof. 

1  (n.icJ.-2-2i. 

{n)  Dunn  v.  Slee,  Holt's  C.  339  ;  wh.re, 
in  an  action  by  one  co-surety  against  an- 
other, the  evidence  of  thi'  principal  to 
prove  that  one  of  the  cretlitors  had  ad- 
mitted payment  of  the  debt  was  rejected 
by  Park,  J.  ;  and  the  Court  of  ('.  B.,  after 
a  verdict  for  the  plaintiff,  refused  a  rule 
nifi  for  a  new  trial.  Supra,  2(>0  ;  infra, 
10(53. 

(o)  Fkher  v.  Falloics,  ft  Esp.  C.  171. 
Neither,  as  it  seems,  can  he  recover  from 
the  principal  the  corts  of  defending  the 
suit  by  the  creditor  against  himself. 

(p)  See  as  to  the  obligation  to  contri- 
bute where  the  sureties  are  bound  by  sepa- 
rate  instmments,    Mayhew  v.   Crickett, 

2  Swanst.  185;  infra,  'lOG'2  {g). 
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111)011  Avliom  the  whole  of  the  damages  has  been  levied,  to  obtain  contribu-    Action 

.        ,.  ,  ,    .  against  a 

tion  iroiii  the  rest  {q).  co-surety. 

If  two  co-sureties  join  in  such  action,  either  against  the  principal  or 
against  a  third  co-surety,  it  will  be  incumbent  on  them  to  prove  that  they 
paid  the  money  out  of  a  joint  fund  ;  for  if  each  pays  money  out  of  his  own 
l)rivate  funds,  they  cannot  maintain  a  joint  action  (?•).  A  co-surety  cannot 
charge  another  with  the  moiety  of  the  costs  of  an  action  defended  without 
the  others'  consent  (s). 

In  an  action  by  one  assignee  under  a  commission  of  bankrupt,  who  has 
been  compelled  to  pay  the  charges  of  the  messenger  under  the  commission, 
against  another  assignee,  it  is  not  necessary  to  prove  that  the  defendant 
has  in  his  hands  any  funds  from  the  bankrupt's  estate  (0- 

By  the  statute  6  Geo.  4,  c.  10,  s.  52  (zf),  where,  at  the  time  of  issuing   Surety  for 
the   commission  {x),   any   person    shall   be   surety  {y),    or   liable    for    any 


a  bankrupt. 


(</)  Supra,  li>;  2  N.  R.  371. 
{)■)  Oxhoine  V.   Htirper,  5  Enst,  22.3, 
where,  after  a  dissolution  of  partnership, 
one  of  three  j)artncrs  drew  a  bill  in  the 
name  of  the  finn,  which  tlie  other  two  were 
obliged  to  pay;  and  a  joint  iiction  by  them 
against  the  former  was  held  to  be  main- 
tainable, because  they  had  jointly  borrowed 
money  to  pay  the  bill,  and  had  given  tiieir 
joint  note  for  it.     Where  two  sureties  have 
been    eompflled  to    ])ay  money    for    their 
l)rincipal,   each  should    bring    a    S('])arate 
action  ngainst  the  princi])al  for  the  money 
which  he  lias  personally  paid  {Brandy. 
Boulcot,  3  B.  &  P.  235) ;  or  against  each 
of   the  other    sureties    for    contribution. 
Cowel  V.  Edwauh,  2  B.  &  P.  208.     A., 
H.,  C.  and  D.,  being  joint-owners  of  one 
ship,  and  E.  the  owner  of  another,  a  prize 
was  taken  and  condemned,  and  by  agree- 
ment shared  between  them.     Sentence  of 
condemnation  being  afterwards  reversed, 
A.  and  B.  paid  the  whole  amount,  C.  and 
D.  having  become  bankrupts.     It  was  held 
that  A.ixml  13.  could  not  sue  i?.  for  a  moiety ; 
for  either  the  money  was  paid  on  the  part- 
nership account,  in  which  case  all  ought  to 
have  joined,  or  on  the  separate  account  of 
each,  in  which  case  each  should  have  sued 
separately.    Grahmti  v.  liohertson,  2  T.  R. 
282.     Note,  it  does  not  appear  that  the 
money  paid  was  the  joint  property  of  A. 
and  B. 

{s)  One  of  two  sureties  having  been  called 
upon  to  make  good  deficiencies  of  the  prin- 
cipal, and  judgment  having  been  obtained 
against  him,  cannot  charge  his  co-surety  f(,r 
the  costs  unless  he  was  authorized  by  him 
to  defend  ;  and  having  obtained  back  from 
the  Crown,  monies  received  from  the  prin- 
cipal, he  is  bound  to  apply  that  money  to 
the  payment  of  the  debt,  and  the  verdict 
must  be  for  half  the  damages,  deducting  half 
the  sum  recovered.  Knhjht  v.  Hughes, 
1  M.  &  iM.  C.  247,  and  3  C.  &  P.  467. 
(0  Hart  V.  BUjgs,  Holt's  C.  245. 
(m)  The  Stat.  49  Geo.  3,  c.  121,  s.  8,  and 
the  above  clause,  were  passed  to  relieve 
sureties  from  the  difliculties  under  which 
tliey    were  before   placed.      Before  these 


statutes,  if  a  surety  had  no  counter-secu- 
rity, and  till'  creditor  had  not  proved,  he 
had  110  remedy  by  proof  under  the  commis- 
sion ;  but  if  the  creditor  had  proved,  then 
the  surety  had  an  equitable  right  to  stand 
in  the  place   of  the   creditor.     Ex  parte 
Rysicicke,  2    P.    Wms.  8!).      Ex  parte 
Matthews,  0  Yes.  285.     Ex  parte  Atkin- 
son, C.  B.  L.  210;    Deacon's  B.  L.  291. 
Beardniore  v.  ("ruttenden,  C.  B.  L.  211. 
And  where  he  had  a  counter-security,  he 
could  not,  according  to  the  later  authorities, 
lie  admitted  to  prove  under  that  security, 
unless  he  had  paid  the  original  debt.    In  re 
Bowness,  C.  B.  L.  101.     Ex  parte  Fin- 
don,  ib'ul.  149.     Ex  parte  Walker,  4:  Ves. 
38.3.     But  see  Toussaint  v.  Murt'innant, 
2  T.  R.  100.     Martin  v.  Court,  ibid.  G40. 
Hodgson  v.  Bell,  7  T.  R.  97.     liolfe  v. 
Caslon,  2  H.  B.  570.    Or  unless,  where  the 
principal  debt  accrued  by  breach  of  a  bond, 
the  breach  was  committed  and  the  debt 
accrued  before  the  bankruptcy.     Martin 
V.    Const,  2  T.    R.    040.     Croohshank  v. 
Thonipso7i,  2  Str.  11(50.     The  provisions 
of  these  statutes  seem  to  have  been  devised 
for  the  benefit  of  the  surety,  who  is  enabled, 
not  compelled,  to  stand  in  the  place  of  the 
creditor.     See  Mead  v.  Braham,  3  M.  & 
S.  91.     Toionsend  v.  Downing,  14  East, 
505.     But  if  he  receive  dividends  on  the 
proof  of  the  creditor,  he  is  estopped  from 
afterwards   proceeding  against  the   bank- 
rupt.     Ex  parte  Lobhon,  17   Ves.  334. 
And  they  are  so  far  compulsory,  that  where 
the  surety  might  have  proved,  the  certifi- 
cate will  be  a  bar.     Westcott  v.  Hodges, 
5  B.  &  A.  12.     Vansandau  v.  Corsbie,  8 
Taunt.  550;  3  B.&  A.  13. 

{x)  The  Stat,  does  not  apply  to  any  debt 
which  accrues  after  the  issuing  the  com- 
mission. Mucdougal  v.  Baton,  2  Moore, 
G44. 

{y)  A  retiring  partner  compelled  to  pay 
debts  which  the  continuing  partner,  who 
became  bankrupt,  has  coveuanted  to  pay, 
is  within  the  statute.  Wood  v.  Dodgson, 
2  M.  &  S.  195.  But  the  rule  dois  not  in- 
clude co-sureties  tor  a  debt  where  one  co- 
surety becomes  bankrupt,  but  (semble)  those 
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del.t  (z)  of  the  Imnkrupt,  or  bail  (.0  for  tl.e  bankrupt,  oitl.or  to  tho  .h.-ntt  or 
to  the  action,  if  he  shall  have  paid  the  ,lebt,  or  any  part  thereof  .n  .l.^charge 
of  the  .vhole  debt  (ft),  although  he  may  have  pai.l  the  san.e  a  ter  the  eom- 
mission  issued,  if  the  creditor  shall  have  proved  h.s  debt  ,mder  the  com- 
mission,  shall  be  entitled  to  stand  in  the  place  ot  the  creditor  as  to  the 
dividends,  and  all  other  rights  u.uler  the  said  commussion  wh.ch  the 
creditor  possessed  or  would  be  entitled  to  in  respect  of  such  proof  (c);  or 
if  the  creditor  shall  not  have  proved  under  the  oo.mnission,  such  surety  or 
person  liable  shall  be  entitled  to  prove  his  demand  ,n  respect  of  s.ich  pay- 
ment as  a  debt  under  the  commission.  ,    •     ,■  ,, 

The  surety  in  a  lease,  the  principal  having  become  bankrupt,  is  liable 
for  breaches  of  covenant  between  the  date  of  the  commission  and  the  sur- 
render of  the  lease  by  the  assignees  to  the  lessor,  under  the  provisions  of 

6Geo.  4,  c.  16,  s.  75(^).  .      .       „  ,  , 

The  law  implies  a  promise  of  indemnity  in  all  cases  where  several  are 
iointly  liable  to  another  upon  a  contract.  But  the  law  implies  no  promise 
where  the  liability  arises  ex  malcjicio  (e) ;  and  therefore  ^nll  not  enforce 
even  an  express  promise  to  indemnify,  where  money  is  knowingly  advanced 
in  furtherance  of  an  illegal  purpose  (/).  ^ 

In  an  action  against  a  surety  to  recover  the  debt  of  tho  principal,  it  is,  a.s 
has  already  been  seen,  necessary  to  prove  a  promise  in  writing  (^).  Proof 
of  a  demand  is  unnecessary,  for  a  surety  is  bound  to  inquire  whether  hia 


cases  only  where  the  bankrupt  is  tho  i)rin- 
cipal  debtor.  Clements  v.  Lauyleij,  5  B. 
&  Ad.  372.  Wliere,  upon  tlic  grant  of 
an  annuity,  the  bnnkrupt,  as  surt'ty,  eovc- 
nanted  jointly  and  severally  with  the  irran- 
tee  to  pay  tlie  annuity,  in  case  default 
should  be' made  by  the  ^'rantor,  provided 
that  the  grantee  should,  in  sucii  case,  give 
twenty-one  days'  notice,  in  writing,  of  the 
sum  in  arrear,  previous  to  any  proceeding 
against  the  surety  ;  held,  that,  on  the 
bankruptcy  of  the  surety,  before  any  de- 
fault made,  the  grantor  was  not  entitled 
to  prove  for  the  value  of  the  annuity  under 
G  Geo.  4,  c.  IG,  s.  54.  Marks,  ex  partu, 
3  Deac.  (b.  c.)  133 ;  and  3  Mont.  &;  Ayr. 
521. 

(r)  This  word  does  not  extend  to  the 
value  of  an  annuity  paid  by  the  surety 
after  the  bankruptcy.     Flanatjun  v.  Wat- 
kins,  1  13.  &  C.  316  ;  1  Bing.  413.     A  dis- 
charge by  a  certificate  from  the  debt  dis- 
charges the  bankrupt  also  from  all  conse- 
quential damages ;  and  therefore  the  ac- 
ceptor of  a  bill  for  the  accommodation  of 
the  drawer  cannot,  after  the  bankruptcy 
and  certificate  of  the  latter,  maintain  an 
action  against  him  for  not  providing  him 
with  funds,  whereby  he  had  incurred  the 
costs  of  an  action,  and  had  been  obliged  to 
sell  an  estate  to  raise  money  to  pay  the 
bills.     Vansandau  v.  Corsbie,  3  B.  (k  A. 
13;  2  JNloore,  602.     Brind  v.  Bacon,  5 
Taunt.  183.     A  surety  for  the  payment  of 
rents  where  none  is  due  at  the  time  of  the 
bankruptcy,    is  not  within  the    statute. 
Macdougall  v.  Paton,  2  JMoore,  644 ;  8 
Taunt.  584.      See   Imjlis  v.  Ji'JDoitgal, 
1    Moore,   196.    An    accommodation  ui- 


dorser  is  a  person  liable  to  pny  the  debt, 
Bassctt  V.  Dodijin,  !)  Bing.  «)53.  Sec 
Pemjmnn  v.  Stnigall,6  Bing.  3G1). 

(«)  These  vvord.s  as  to  bail  were  not 
contained  in  the  stat.  41)  Geo.  3,  c.  121, 
9.  8. 

(/))  A  payment  of  part  merely  in  dis- 
charge of  the  surety's  personal  liability  is 
not  witiiin  tiiis  clause.  Sniiffen  t.  SdiiI- 
*t'/i,5  B.  &  A.  852.  Tlie  joining  in  a  new 
bond  is  not  a  payment  within  the  statute. 
Ex  parte  Serjeant,  1  G.  &  J.  183  ;  2  G. 
&  J.  23.  And  see  Ex  parte  Hunter, 
5  Madd.  165;  2  G.  &  J.  7. 

(c)  These  latter  words  were  not  in  the 
Stat.  4i)  Geo.  ,3,  c.  121,  s.  8.  Therefore  he 
stands  in  the  place  of  the  creditor  as  to  his 
right  as  to  the  bankrupt's  certificate.  Ex 
parte  Gee,  I  G.  &J.  330. 

(d)  Tuck  V.  Fi/son,  6  Bing.  321. 

(e)  Mcrnjifcather  v.  Nixon,  8  T.  R. 
18().  Farehrother  \.  Amhji,  1  Camp.  343. 
Where  the  shcrifi',  upon  the  representation 
of  the  execution  creditor,  took  the  goods 
of  a  stranger  in  execution,  and  afterwards 
was  sued  by  him,  and  paid  damages,  held 
that  he  was  entitled  to  recover  them 
against  the  original  plaintiff;  and  affirmed 
in  Dom.  Proe.  Humphreys  v.  Pratt, 
2  Dow  &  C.  288.  See  the  cases  and  dis- 
tinctions on  this  subject,  supra,  75, 76. 

(/)  Cannan  v.  Bryce,  3  B.&  A.  179; 
supra,  78. 

((/)  Supra,  475.  The  obligation  to  contri- 
bute exists,  although  the  sureties  are  con- 
stituted by  different  instruments.  Per 
Lord  Eldo'n,  C,  in  Maylicic  v.  Crickett, 
2  Swanst.  185, 
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principal  has  paid  or  not  (h).     But  one  who  engages  as  surety  for  the  debt  Action 
of  another,  is  not  liable  to  the  expenses  of  a  fruitless  suit  against  the  prin-  against  a 
cipal,  at  all  events  unless  he  has  had  notice  of  the  creditor's  intention  to   ^"^^'•y* 
sue  (i).    So  a  sheriff,  in  an  action  for  taking  insufficient  sureties  in  replevin, 
is  not  liable,  without  such  notice,  to  the  costs  of  a  fruitless  suit  against  the 
sureties  in  the  replevin  bond  (k).    The  declaration  or  admission  of  the  prin- 
cipal is  not,  it  seems,  evidence  to  prove  the  debt  to  be  due  from  the  principal 
to  the  plaintiff,  for  the  principal  himself  may  be  called  (I). 

If  A.  guarantee  the  payment  of  such  goods  as  B.  shall  deliver  to  C,  the 
declaration  of  C.  of  his  having  had  goods  is  not  admissible  to  prove  the  fact 
against  A.(m),  for  the  engagement  is  to  pay  for  such  goods  as  shall  be 
delivered,  not  for  such  as  C.  shall  acknowledge  to  have  received ;  the 
defendant  has  a  right,  therefore,  to  have  the  delivery  proved.  Besides 
this,  the  evidence  is  not  the  best  that  the  case  admits,  and  to  receive  it 
would  be  to  open  a  door  to  collusion  (n).  Neither  are  the  subsequent 
declarations  of  the  principal  admissible  to  prove  the  terms  of  the  original 
contract  (o). 

So,  on  the  execution  of  a  writ  of  inquiry  on  an  indemnity-bond,  admis- 
sions by  the  principal  as  to  the  amount  of  the  damage  are  inadmissible  (/?). 

And  in  an  action  against  a  co-surety  on  a  bond  for  contribution,  a  declara- 
tion by  one  of  the  obligees,  after  the  payment  of  part  of  the  money  by  the 
principal  obligor,  that  it  had  been  received  on  account  of  the  bond,  is  not 
admissible  evidence  for  the  defendant  {q),  although  such  a  declaration 
made  at  the  time  of  payment  seems  to  be  admissible  as  part  of  the  res 
gestce{r). 

It  is  otherwise  where  the  principal  himself  is  the  real  defendant  in  the 
action  :  as,  where  the  sheriff  brings  an  action  against  a  surety  for  his 
bailiff,  who  is  tlie  real  defendant  in  the  action  (s),  having  indemnified  the 
surety. 

But  although  the  declarations  or  entries  of  the  principal,  whilst  living, 
cannot  be  admitted  against  the  surety,  it  is  a  very  different  question 
whether  such  evidence  may  not  be  admissible  after  the  death  of  the  party. 

In  the  case  of  Goss  v.  Watlbujton  (t),  the  action  was  on  a  bond  given  by 
the  defendant  as  surety  for  a  collector  of  taxes,  then  deceased  ;  the  conHi- 
tion  was,  that  Watts,  the  principal,  should  collect  all  duties,  should  render 
an  account  of  such  collection  to  the  plaintiff,  and  deliver  up  to  him  all 
books  and  accounts  entrusted  to  his  care.  The  alleged  breach  was,  that 
Watts  had  received  100  Z.,  but  had  not  paid  it  over  when  required.  On  a 
•writ  of  inquiry,  after  judgment  by  default,  the  plaintiff  produced  the  books 
of  Watts,  which  had  been  handed  over  by  him  to  his  successor  in  office, 

(h)  Atkinson  v.  Carter,  2  Chitty,  203.  (p)  Cutler  v.  Netolin,  cor.  Holroyd,  J., 

But  semblc,   that  in  an  action  against  a  Winch.  Spring  Ass.  1819;  Manning's  Ind, 

guarantee  for  goods  supplied  to  another,  a  137. 

dcMuaud  from  the  guarantee  is  necessary.  .  .  _p^^^^  ^  g^      jj^^.^  ^  399^ 

Per  Abbott,  L.  C.  J.,  m  Brocklebanh  \.  ^^'                          ' 

Mom-e,  Sitt.  after  Trin.  1823.  (r)  Ibid.;  see  tit.  Payment. 

?k)  fb"d^'  ^'  ^'"'''""^^'  ^  ^'''^'  ^^'  (^)  P^<=^^^'i  V.  Tindall,  1  Esp.  C.  394. 

\l    Sup^a,  Vol.  I.  tit.  Hearsay.-De-  ^ote,  that  it  does  not  appear  that  in  this 

^  '       i'     y  case  any  evidence  was  given  to  show  that 

CLARATiONS.  the  defendant  was  indemnified  by  the  bai- 

{'n)Evan,  ^-Beattie,  5  Esp.  C.  26.  j.g.     ^..^^                ^.^    Admissions,  23; 

(«)  bee  Ld.  Ellenborough  s  observations,  ^^^  ^^^  ^^^^^^^  '^ ^              ^.^^^  ^ ^  ^ 

0  Lsp.  C.  2G.  rj.  1 

(0)  Bacon  v.  Chesney,  1  Starkie's  C.  "^    '  "' 

192.  (t)  3  B.  &  B.  132. 
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containincr  the  names  of  parishioners,  the  Bums  with  whicli  tiify  lia.i  l.e<'n 
charged,  with  marks  at  tlie  side  to  indicate  paymeut.  Hi-ceipts,  si^jned  l»y 
Watts,  for  sums  received  by  him  in  his  official  character,  were  aUo  pro- 
duced. The  plaintiff  had  a  verdict  for  the  whole  of  the  claim,  subject  to 
reduction  in  case  the  Court  should  be  of  opinion  that  this  evidence  was 
inadmissible.  The  Court  decided  jirofessedly  upon  a  very  narrow  ground, 
viz.  tliat  the  entries  in  the  book  were  admissible  as  beintr  entries  in  a  public 
book,  especially  as  the  due  delivery  of  sucii  books  was  part  of  tiie  condition 
of  the  bond.  But  the  Court  is  stated  to  have  held  that  there  was  not 
enough  in  the  circumstances  of  the  case  to  admit  the  receipts  of  Watts 
against  his  surety  (u). 

A  private  book  kept  by  a  deceased  collector  of  taxes,  containing  entries 
by  him  acknowledging  the  receipt  of  sums  in  his  character  of  collector,  is 
admissible  in  evidence  in  an  action  against  his  surety,  although  the  parties 
who  have  paid  them  are  alive,  and  miirht  have  been  called  (r). 

And  in  the  case  oiWhitnash  v.  George {x),  in  an  action  on  a  bond  to 
bankers  conditioned  for  fidelity  of  clerk,  it  was  held  that  entries  by  the 
clerk  in  books  which  it  was  his  duty  to  keep,  of  receipt  of  sums  of  money, 
were  evidence  after  his  death  to  prove  the  fact  of  such  receipt. 

In  general,  giving  time  to  the  principal  affords  no  defence  to  an  action 
against  the  surety,  where  he  is  bound  by  a  specialty  (y).     Uut  this  seems 


(«)  It  is,  however,  to  be  observed,  tliat 
it  was  nnnccessarj-  to  decide  the  question 
as  to  the  receipts,  and  that  no  evidence 
was  triven  of  tlie  death  of  the  jiarties  wlio 
paid  the  money;  and,  with  great  deference 
to  the  opinion  of  the  Court,  it  may  be  suIh 
mitted  whether  j/rivate  entries  tlius  made 
by  a  eoll-'ctor  do  not,  after  tlie  death  of 
tlie  collector,  and  of  the  party  who  j)aid 
the  money,  fall  within  the  general  rule  as 
to  entries  made  by  a  receiver  against  liis 
own  interest.  The  admissibility  of  such 
evidence  in  general  rests  ujion  the  impro- 
bability that  a  receiver  would,  against  liis 
0^  interest,  make  a  false  entry  of  a  fact 
peculiarly  within  his  knowledge ;  a  prin- 
ciple which  seems  to  be  as  applicable  to 
the  case  of  a  collector  as  to  that  of  any 
other  receiver.  And  it  is  verj'  difficult  to 
say  that  the  same  principle  does  not  apply 
to  the  case  of  receipts,  even  more  forcibly 
than  to  entries  in  a  private  book ;  for  the 
collector,  by  delivering  the  receipt  to  the 
party  interested,  at  once  openly  avows  his 
receipt  of  the  money,  charges  himself,  and 
discharges  the  party  liable.  Tlie  admissi- 
bility of  such  evidence  rests,  therefore,  on 
the  great  improbability  that  the  collector 
has  given  a  false  receipt,  to  his  own  obvious 
and  immediate  detriment,  and  that  both  he 
and  the  party  to  whom  the  receipt  was 
given  were  parties  to  an  enormous  fraud, 
for  the  remote  prospect  of  injuring  the 
surety  after  the  collector's  decease.  See 
the  general  principles.  Vol.  I. 

(r)  Midclleton  v.  Milton,  10  B.  &  C. 
317. 

(.r)  3  B.  &  C.  556.  There,  according  to 
Lord  Tenterden,  C.  J.,  the  entries  were  ad- 
initted,  not  altogether  as  entries  made  bv 


liim  against  his  interest,  but  because  the 
entries  were  made  by  him  in  those  accounts 
which  it  was  his  duty  as  clerk  to  keej),  and 
whi<-h  the  defeii<iant  had  contracted  he 
should  keep  faithfully. 

(//)  It  is  no  defence  nt  low  to  an  action 
on  a  bond  against  a  sunty,  that  the  obligor, 
by  a  parol  avrreenient,  lias  given  time  to  the 
]>rincipul,  where  no  injury  1ms  been  sus- 
tained {Davy  V.  Prendinnjaxt,  h  B.  &  A. 
1S7).  Nor  is  it  any  defence  in  equity. 
Prtndenjn.it  v.  Jjnr'ii,  (!  Mad.  1-J4.  The 
same  point  was  decide<l  in  linltecl  v.Jar'- 
ro/f/ (cited  ibid.)  in  the  Exchequer  (8  Price, 
4(!7),  and  in  the  house  of  Lords.  (.\nd  see 
T/ir  Trent  I\i'(ivigatio>i  Company  v.  Hur- 
ley, 10  East,  .34  ;  mprn,  511.)  Tlie  case 
of  Dory  v.  Prendertjogt,  5  B.  &  A.  ](!•>, 
seems  to  have  been  decided  on  the  ground 
that  an  obligation  by  an  instniment  un- 
der seal  cannot  be  discharged  by  parol. 

It  lias  been  seen,  that  in  the  case  of  bills 
of  exchange,  the  giving  time  to  the  ac- 
ceptor, without  the  assent  of  the  drawer, 
will  usually  discharge  the  latter.  Supra, 
250. 

The  cases  of  bail  and  replevin-bonds  are 
provided  for  by  the  statutes  which  give  the 
Courts  jurisdiction  over  them.  5  B.  &  A. 
19'2.  See  further.  Bank  of  Ireland  v. 
Beresford,  G  Dow,  234.  Boulthee  v. 
Stubbs,  18  Ves.  20.  Hamilton  v.  Strat- 
ton,  cor.  Abbott,  C.  J.,  Sitt.  Westm.,  July 
0th,  1819,  Mann.  Index,  284. 

Sureties  in  a  replevin-bond  are  not  dis- 
charged by  giviug  time  to  the  plaintiff. 
Moore  v.  Bowmaher,  6  Taunt.  379.  In 
a  bill  by  the  sureties  to  be  relieved  against 
a  rejdev in-bond,  upon  the  ground  of  their 
having  been  placed  in  a  worse  situation  by 
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to  be  founded  moiiily  on  a  technical  consideration  of  tlie  nature  of  the 
instrument  (c). 

Where  the  guarantee  is  not  under  seal,  there  is  no  technical  rule  which 
restrains  a  court  of  law  from  doing  justice  ;  still  less  is  there  any  which 
constrains  the  Court  to  compel  payment  by  a  surety  who,  in  justice  and 
equity,  has  been  discharged  by  the  conduct  of  the  creditor  (a). 

The  surety  is  discharged  by  an  agreement  with  the  principal,  which  alters 
his  situation  for  the  worse,  and  increases  his  risk  (b).  In  such  cases,  the 
transaction  between  the  creditor  and  the  principal  may  be  regarded  as  a 
fraud  upon  the  surety  (c).  It  is  otherwise  where  the  surety  himself  is 
a  party,  or  assents  to  the  arrangement,  for  then  he  cannot  complain  of 
fraud  (d).  The  surety  is  also  discharged  where  a  recovery  against  him,  and 
which  in  turn  enabled  him  to  recover  over  against  the  principal,  would  be 
contrary  to  an  agreement  on  the  part  of  the  creditor  to  discharge  the  prin- 
cipal, for  it  would  operate  as  a  fraud  upon  the  principal  (e).     But  where  the 


Burety 
when  (iis- 
char-ied. 


dealings  of  the  creditor  with  their  principal 
witiiout  tlieir  consent,  it  appearing  tliat  on 
the  trial  at  law  of  the  replevin-suit  the 
parties  liad  consented  to  a  general  reference 
of  rent  as  well  tlien  due  as  at  tlie  time 
of  the  distress,  and  the  landlord  tiiereby 
obtained  the  advantage  of  a  general  and 
final  adjustment,  at  tlie  same  time  that  the 
sureties  niiu:iit,  if  bound  tliereby,  be  fixed 
witli  rent  for  wliich  tlicy  were  not  strictly 
liable ;  held,  that  tlie  landlord  must  be 
considered  to  liave  waived  all  claims  upon 
the  replevin- bond,  and  a  perpetual  injunc- 
tion therefore  decreed.  Ward  v.  Henley, 
1  Y.  &  J.  285. 

(z)  Seethe  last  note, 
(a)  See  the  observations  of  Abbott, 
L.  C,  J.,  in  Davy  v.  Prendercjnst,b  B.&  A. 
187.  And  see  Murray  v.  King,  b  B.  &  A. 
Hio.  Bulti'c.l  V.  Jarrold,  8  Price,  467. 
Peel  V.  Tatlock,  1  B.  &  P.  419.  Coonibe 
V.  Wool/,  8  Bing.  loO.  i?.  and  S.,  part- 
ners, executed  joint  and  several  bonds  to 
O.,  on  an  ailvance  of  money  to  tlie  firm, 
and  before  the  day  of  payment  of  the  first, 
,S'.  died,  and  K-  being  introduced  as  part- 
ner, the  firm,  in  consideration  of  tlie  effects 
and  outstaniling  debts,  agreed  to  pay  a 
certain  sum  to  the  executors  of  S-,  and  in- 
demnify against  the  bonds,  amongst  other 
scheduled  partnership  debts;  the  new  firm 
continued  to  pay  O.  tlie  interest,  and  he 
subsequently,  without  the  consent  of  S.'s 
executors,  extended  the  time  of  payment  of 
the  bonds  for  three  years,  and  on  a  further 
advance,  took  a  collateral  security,  reserv- 
ing his  riglit  against  .S'.'s  executors,  but  the 
arrangement  was  concealed  from  them  ; 
held,  that  by  such  indulgence,  the  repre- 
sentatives of  S.  were  discharged  from 
liability  (attinning  the  judgment  below  of 
the  Master  of  the  Rolls).  Onkeley  v. 
Pasheller,i  CI.  6c  Fi.  207. 

(fe)  Rees  v.  Berrlngton,  2  Ves.  jun.,  540. 
Low  v.  E.  I.  Company,  4  Ves.  jun.  824. 
Nishet  v.  Smith,  2  Bro.  C.  C,  570.  Ex 
parte  Smith,  3  Bra.  C.  C.  1.  Eyre  v. 
Jiartroj),Z  Mad.  221. 


(c)  lb.  And  see  Jones  v.  Lewis,  4  B. 
&  C.  515,  note  (a). 

{d)  Where  a  party  who  had  lent  his 
name  to  bills  deposited  with  the  plaintiff 
as  a  security,  upon  a  deed  of  comjiosition 
being  eutered  into,  giving  time  t  >  the  prin- 
cipal, consented  tliereto  before  the  bills  be- 
came due,  itwaslieldsufiieient  to  revive  the 
liability,  and  that  sucli  promise  was  valid 
without  any  new  consideration,  not  as  the 
constitution  of  a  new  hut  the  revival  of  an 
old  debt.  Smith  v.  Winter,  4  M.  &  W. 
4G2.  Where  the  guaranty  provided  that 
tlie  prinei))al  miglit  extend  tlie  period  of 
credit,  and  hold  over  or  renew  bills,  and 
compound  witli  him  or  the  parties  liable, 
as  the  phuntiff  might  think  fit,  without  in 
any  manner  discliargiiig  tlie  surety,  held 
that  a  discharge  and  release  under  a  com- 
position-deed of  the  debtor  did  not  dis- 
cliarge  the  surety.  Coicper  v.  Smith, 
4  M.  &  W.  5U). 

{e)  Supra,  tit.  Bii.L  op  Exchange, 
250.  Burke's  Case,  cited  in  English  v. 
Dnrley,  2  B.  &  P.  61 .  Ex  parte  Gifford, 
6  Ves.  805.  Boulthee  v.  Stubbs,  1 8  Ves. 
20.  Ex  parte  Glendinning,  Buck.  517. 
In  that  case,  the  Chancellor,  Lord  Eldon, 
held  that  if  a  creditor,  entering  into  au 
agreement  for  com;)osition  with  the  prin- 
cipal, meant  to  retain  liis  remedy  against 
tlie  surety,  the  reservation  must  be  ex- 
pressed on  the  face  of  the  dceil,  and  could 
not  be  sh'jwn  by  parol  evidence.  In  such 
a  case,  the  proceeding  against  the  surety 
could  not  operate  as  a  fraud  against  the 
principal.  Ibid.  And  see  Burke's  Case, 
cited  Ex  parte  Gifford,  6  Ves.  809.  In 
the  case  of  Perfect  v.  Musgreave,  6  Price, 
111,  it  was  held  that  the  surety,  a  joint 
maker  of  a  promissory  note,  was  not  dis- 
charged by  the  creditor's  (the  payee)  en- 
tering into  a  composition  with  the  principal 
(the  other  joint  maker),  and  receiving  the 
amount;  for  the  taking  the  composition 
was  an  advantage  to  the  surety.  But  qu. 
whether  it  would  not  operate  as  a  fraud  on 
the  principal.    See  also  Wtc/jo//s  v.  Norris, 
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surety,  though  called  on  to  pay  the  debt,  has  deprived  himself  of  the  right 
to  claim  over  against  the  principal,  he  may  still  be  liable  notwithstanding 
the  discharge  of  the  princii)al.  The  taking  a  further  security  from  the  prin- 
cipal, even  by  deed,  does  not  discharge  the  surety,  the  joint  maker  of  a 
promissory  note  with  the  principal  (/),  when  it  api)eiirs  to  have  been  the 
intention  of  the  parties  that  the  original  security  sliould  still  remain  in 
force  (ff). 

It  has  been  held  that  an  agreement  between  the  creditor  and  one  co-surety, 
by  which  the  former  gives  time  for  payment,  made  without  the  privity 
of  another  co-surety,  will  not  discharge  the  latter  (/*).  A  surety  is  not  dis- 
charged by  a  fraudulent  payment  by  the  ])rincipal  (/).  In  general,  any 
concealment  from  the  surety  of  an  agreement  between  the  i)rincipals  wliicli 
enhances  his  responsibility,  will  vitiate  the  contract  (A).  Neither  the  prin- 
cipal nor  the  surety  is  a  competent  witness  for  the  other  (/). 

It  is  a  general  rule,  that  one  who  is  surety  or  guarantee  for  the  conduct 


3  B.  &  Ad.  41;  and  Harrison  v.  Cour- 
^o«W,  3  B.  &  Ad.  3G ;  and  tit.  Bill  op 
Exchange,  251.  An  action  by  the  Iioldcr 
of  a  bill  of  exchange  or  promissory 
note,  accepted  or  made  for  the  accom- 
modation of  another,  is  not  barred  by  a 
composition  made  between  the  holder  and 
principal,  where  by  the  terms  of  tlie  com- 
])osition  the  power  of  enforcing  payment 
from  the  principal  is  reserved.  y'uhoUs 
V.  Norris,  3  B.  &  Ad.  41.  Nor  where  tJie 
remedy  against  the  sureties  is  reserved, 
lb.  And  Fentum  v.  Pococh,  j  Taunt,  llt'i. 
Carstalrs  v.  RoUeston,  o  Taunt.  o.Jl .  Nor 
even  by  a  composition  and  release,  though 
nothing  is  said  as  to  the  bill  or  note,  where 
the  holder  on  taking  the  bill  or  note  <Iid  not 
know  that  it  was  for  accommodation.  An 
acceptor  for  the  accommodation  of  the 
drawer  is  not  discharged  from  an  action  at 
the  suit  of  the  indorsee  by  the  circumstance 
of  the  latter  having  released  the  assignees 
of  the  drawer,  who  had  become  bankrupt, 
the  indorsee  kuowuig  at  the  time  of  his 
agreement  with  the  assignees,  though  not 
at  the  time  of  indorsement,  that  the  bill 
■was  for  accommodation.  Harrison  v. 
Courtouhl,  3  B.  &  Ad.  36.  A  surety  con- 
testing his  liability  to  an  action  against 
him,  pending  which  the  principal  becomes 
bankrupt,  and  the  creditor  proves  for  the 
debt,  and  by  his  signature  enables  the 
bankrupt  to  obtain  his  certificate,  is  not 
thereby  discharged  in  law.  Browne  v. 
Carr,  7  Bing.  505.  Nor  does  he  acquire 
any  equity,  since  by  admitting  his  liability 
he  might  himself  have  proved  against  his 
principal's  estate.  Broicne  v.  Carr,  2  Russ. 
600.  The  mere  passive  act  of  the  obligee 
not  suing  the  principal,  is  no  ground 
for  relieving  the  surety ;  so  although  the 
principal  become  a  separate  debtor  by  a 
separate  instrument  in  a  higher  sum. 
£:yre  v.  Everett,  2  Russ.  381.  It  is  a 
settled  rule  in  courts  of  equity  that  where 
a  surety  pays  the  debt  of  the  principal,  he 
has  a  clear  right  to  the  benefit  of  ail  instru- 
ments and  securities  given  for  payment  of 


the  debt.  JJoirhiggen  v.  Bourne,  1  Younge, 
111.  Where  the  defendant  entered  into 
a  guarantee  for  another  to  the  extent  of 
400/.,  and  the  party  afterwards  becoming 
insolvent,  assigned  his  effects  to  trustees 
for  the  l>enefit  of  his  creditors,  under  which 
tile  plaintitf  received  t<g  Id.  in  the  pound 
on  bis  entire  debt  of  (!-25/.,  iield  that  the 
surety  was  entitled  to  tlie  ttenefit  of  such 
dividend  in  respect  of  so  much  of  the  debt 
as  he  had  giianinteed,  which  was  therefore 
to  bedetlucted  from  tiie  amount  of  his  gua- 
rantee. Banlwill  V.  Li/dall,  7  Bing.  4t<'J. 
See  Palcif  v.  Field,  l-2\es.  435. 

(./■)   Twopenni/y.  Yoanff,  3  li.kC.  208. 

(g)  I  bid.  .'^ee'  JJean  v.  Aewhnll,  8  T.  R. 
1G8 ;  where  it  was  held  tiiat  a  covenant 
not  to  sue  one  of  two  jc>int  and  several 
obliirors  did  not  operate  as  a  release,  and 
could  not  be  pleaded  in  bar  of  an  action 
against  the  other.  In  general,  where  it 
apj)ears  to  be  the  intention  of  the  parties 
to  a  new  instrument,  that  the  former  shall 
remain  in  force,  the  new  one  does  not 
extinguish  the  former.  Solly  v.  Forbes, 
2  B.  .S:  B.  38;  3  B.  &  C.  211. 

(/;)  Dunn  v.  She,  1  Holt's  C.  399. 

(i)  Gregory  v.  Bissell,  6  Madd.  18G. 

(A)  Pidcock  v.  Bishop,  3  B.  &  C.  005; 
suprd,  o\\.  Where  the  defendant  joined 
in  a  note  as  surety  on  an  advance  to  a  third 
party,  with  a  mortgage  as  a  collateral 
security,  in  which  it  was  recited  that  a 
previous  debt  from  C.  had  been  paid,  but 
was  in  fact  agreed  to  be  retained  out  of  the 
second  advance,  it  was  held  to  amount  to 
such  a  fraud  in  law  as  to  invalidate  the  de- 
fendant's liability  as  surety  on  the  note. 
Stone  v.  Compton,  5  Bing.  N.  C.  142. 

(0  SuprafWd, and  Vol. I. tit.  Witness. 
See  Toicnsend  v.  Downing,  14  East,  505; 
where  it  was  held  that  an  uncertificated 
bankrupt  was  not  competent  to  prove  pay- 
ment in  an  action  against  liis  surety,  oa 
a  bond  at  the  suit  of  a  creditor  wlio  had 
elected  to  prove  his  debt  under  tlie  com- 
mission under  the  statute. 
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or  liability  of  another  to  several  parties,  is  discharged  from  further  liability   Action  ^ 
on  the  death  of  one  of  those  parties,  for  he  may  have  engaged  from  con-  '^^^^ 
fidence  in  the  prudence  and  superintendance  of  the  deceased  party  {m). 

In  an  action  by  the  indorsee  against  an  acceptor  for  the  accommodation 
of  the  drawer,  the  drawer,  who  has  become  bankrupt  and  obtained  his  cer- 
tificate is  a  competent  witness  to  prove  that  the  bill  had  been  usuriously 
discounted ;  for  as  the  statute  enables  the  defendant  to  prove  under  the 
commission,  as  soon  as  he  has  paid  the  witness  is  discharged  (n). 


*  SURRENDER (o).     See  Copyhold. 

TENDER. 

If  the  defendant  plead  a  tender  (;>),  which  the  plaintiff  denies,  the  debt  Onus  pro- 
stands  admitted,  and  proof  of  the  tender  is  incumbent  on  the  defendant.         bandi. 

If  the  general  issue  be  pleaded  as  to  part  of  the  demand,  and  a  tender  as 
to  the  residue,  it  will  be  incumbent  on  the  plaintiff  to  prove  that  the  defen- 
dant was  indebted  in  a  larger  sum  than  that  admitted  by  the  ])lea  of  tender. 
If  he  fail  in  that  proof,  the  only  question  will  be  as  to  the  tender,  which 
admits  the  debt  pro  tanto. 

In  order  to  constitute  a  legal  tender,  it  is  essential  to  prove  an  actual  offer  When  suffi- 
of  the  sum  due,  unless  the  actual  production  and  offer  of  the  money  be  dis-  ^^^^  '" 
l)ensed  with  by  the  express  declaration  of  the  creditor  that  he  will  not  accept 
it,  or  by  some  equivalent  act  {q). 

{m)  Ld.  Arlington  V.  ilfcrricfte, 2  Sannd. 
411.  Weston  v.  Barton,  4  Taunt.  673. 
Simpson  V.  Cooh,  1  Bing-.  452.  Strange 
V.  Lee,  3  East,  484.  And  see  Bodenham 
V.  Purchas,  2  B.  &  A.  39.  So  in  the  case 
of  a  new  partnership.  Wright  v.  Russell, 
2  Bl.  934 ;  3  Wils.  530.    Dance  v.  Gilden, 

2  M.  iSi  M.  34.     Or  an  addition  by  taking 
in  a  new  member.     Bcllalrs  v.  Ehioorth, 

3  Camp.  C.  53.     But  see  Barclay  v.  Lu- 
cas, 1  T.  R.  291,  n.     Secns,  if  an  intention 
be  manifested  by  the  terms  of  tlie  instru- 
ment, tliat  the  liability  to  a  fluctuating 
body    sliould    be    continued.      Metcalf  v. 
Brain,  12  East,  400.    "Where  the  plaintiff 
took  a  joint  note,  with  the  knowledge  that 
the  defendant,  one  of  the  makers,  was  only 
a  surety,  and  afterwards  accepted  a  com- 
position from  the  other,    and  discharged 
liim  from  arrest;    lield,  that  unless  such 
composition  were  taken  with  the  express 
consentof  the  defendant,  he  was  discharged. 
Hnll  v.   Wilcox,    2  M.  &  M.  58.      The 
principle  of  discharging  a  surety  by  the 
giving  time  by  the  creditor,  is  a  refinement 
of  a  court  of  equity,  and  will  not  be  ex- 
tended ;  where  by  tlie  arrangement,  taking 
a  cognovit  with  a  stay  of  execution  until  a 
day  earlier  than  that  on  which  judgment 
could  have  been  regularly  obtained,  time 
was  not  given,  but  the  remedy  in  fact  ac- 
celerated, the  Court  refused  to  interfere. 
Huhne  v.  Coles,  2  Sun.  12. 

(n)  AsMon  v.  Lovges,  1  M.  &  M.  127. 

(o)  Qu  whether  it  can  operate  infuturo. 
See  Watkins  on  Copyholds.  Of  olhce,  how 
made,   see  Bac.  Ah.,  Corporations,  E.  8. 


Where  the  representatives  of  a  party  who 
held  premises  for  ninety-nine  years,  at  a 
jieppercom  rent,  after  his  death,  signed 
a  paper,  whereby  they  did  "  renounce  and 
disclaim,  and  also  surrender  and  yield  up, 
&c.  all  right,  title,  &c.  in  tlie  premises  for- 
merly in  the  possession  of  their  testator  as 
tenant  thereof,"  held  that  on  a  finding  of 
the  tenancy  still  subsisting,  the  instrument 
could  only' be  construed  as  a  surrender,  and 
not  as  a  disclaimer.  Doe  v.  Stagg,  5  Bing. 
N.  C.  504 ;  and  7  Sc.  690. 

(p)  The  defendant,  on  pleading  a  ten- 
der, pays  tiie  money  into  court  {Maclelhm 
V.  Howard,  4  T.  R.  194.  Jenkins  v.  Ed- 
toards,  5  T.  R.  97 ) ;  and  as  he  admits  the 
debt  pro  tanto,  he  cannot  ]dead  tlu'  general 
issue  as  to  that  part  of  the  demand. 

{q)  See  Thomas  v.  Evans,  10  East,  101; 
infra,  1070 ,  and  Dickinson  v.  S/iee,  4  Esp. 
C.  08,  cor.  Lord  Kenyon,  cited  by  Bayley,  J. 
in  the  former  case.  There  the  defendant 
■went  to  the  plaintiff's  attorney,  saying  that 
he  was  come  to  settle  with  him  on  the 
plaii. titty's  account,  and  produced  a  paper 
containing  the  statement  of  the  account, 
in  which  he  made  the  balance  ol.  5  s., 
which,  he  said,  he  was  ready  to  pay,  but 
produced  no  money  or  notes.  The  plain- 
tiff's attorney  said  "he  could  not  take  that 
sum,  as  his  client's  demand  was  about  8^. 
And  this  was  held  to  be  no  tender;  for 
there  should  have  been  an  offer  to  pay  hy 
actually  producing  the  money,  unless  the 
plaintiff  dispensed  with  the  tender  ex- 
pressly, by  saying  that  the  defendant 
need  not  produce  the  money,  as  he  would 
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A  tender,  to  be  legal  and  ctlectuul,  must  be  unqualified  by  any  eondition  ; 
where,  therefore,  the  offer  was  accompanied  with  a  rerpiisition  that  the  j»ar!  y 
should  sign  a  receipt  expressing  that  it  was  received  as  tlie  buhuit-e  of  the 
plaintift"'s  demand,  held  that  it  was  insutiicient  (r). 

If  the  plaintiff  do  not  object  to  receive  the  money,  it  is  not  suffii-icnt  for 
the  defendant  to  show  that  he  had  the  money  with  him,  and  hehl  it  ui  a 
bag  under  his  arm ;  he  ought  to  have  laid  it  down  for  him  (»). 

A  legal  tender  must  be  of  money,  and  not  of  bills  (/).  And  ijy  tlie  stat. 
56  Geo.  3,  c.  68,  s.  12,  no  tender  of  ])ayment  of  money  made  in  tlie  silver 
coin  of  the  realm,  of  any  sum  exceeding  the  sum  of  40  «,  at  on?  time,  shall 
be  a  legal  tender.  By  the  stat.  3&  4  \Vill.  4,  c.  1)8,  s.  6,  a  tender  in  Hank 
of  England  notes  shall  be  a  good  tender  for  all  sums  above  6 1,  so  long  as 
the  Bank  of  England  shall  continue  to  pay  on  demand  their  said  notes  in 
legal  coin.  Before  the  statute  a  tender  in  bank-notes  was  good  unless  spe- 
cially objected  to  (u).  So  a  tender  in  country  bank-notes  (r),  or  in  a  bunker's 
cheque  (.r),  if  unobjected  to  as  regards  the  quality  of  the  tender  to  be  used, 
has  been  held  to  be  sufHcient. 

A  tender  of  a  larger  sum  than  is  due  is  a  legal  tender;  fur  the  creditor 
ought  to  accept  so  much  of  it  as  is  due  to  him  (y). 

A  tender  to  A.  of  a  sum  including  both  a  debt  due  to  A.,  B.  and  C,  and 
also  a  debt  due  to  C,  is  a  good  tender  of  the  debt  due  to  the  three(r). 

And  if  several  creditors,  to  wliom  money  is  due  in  the  same  right,  as- 
sembled for  the  purpose  of  demanding  [)ayment,  a  tender  of  tlie  gross  sum. 


not  accept  it.     But  see  Gln»rntt  v.  Dn]i, 

5  Esp.  C.  48;  where  Lord  llllciiln'roufili 
seems  to  have  been  of  opinion,  that  if 
the  defendant  liad  tlie  money  ri'iidy  for 
immediate  delivery,  a  declaration  by  the 
plaintiff"  that  lie  would  not  riceive  it  on 
account  of  insutticieney,  would  dispense 
with  the  actual  production  and  oHer.  In 
that  case,  however,  tlie  tender  was  held  to 
be  insufficient,  the  defendant  not  having  the 
money  ready.  Where  the  defendant  tolil 
the  plaintiff  lie  bad  eijjlit  guineas  in  liis 
pocket,  which  lie  had  broufjht  to  satisfy 
his  demand,  hut  the  plaiutifi'  said  he  need 
not  give  liim-^elf  the  trouble  of  offeriiiir  it, 
for  he  sliould  not  take  it,  the  tender  was 
held  to  be  good.  Dout/lnn  v.  Patrick,  3 
T.  R.  084.  See  Rijd'er  v.  Townseml, 
7  D.  6c  R.  119.     Read  v.  Goldimj,  2  M. 

6  S.  86.  So  where  the  defendant  being 
willing  to  pay  the  plaintiff  10/.,  the 
witness  offered  to  go  upstairs  and  fetch 
that  sum,  but  the  plaintiff  said  she  need 
not  trouble  herself,  he  would  not  take  it, 
it  was  held  to  be  a  good  tender,  although 
the  defendant  took  no  notice  of  the 
witness's  offer,  the  witness  also  proving 
that  the  money  was  upstairs.  Hnrdiuy 
V.  Davis,  2  C.  &  P.  77,  cor.  Best,  C.  J. 
But  where  A.  being  ordered  to  pay  tlie 
plaintiff  7/.  12  s.  the  clerk  of  the  plaiiiitiff's 
attorney  demanded  8 /.,  on  which  yl.  said 
that  he  was  ordered  to  pay  7  I.  12  s.  only, 
which  sum  was  in  tlie  hands  of  B.  who 
was  present,  and  B.  put  his  hand  in  his 
pocket  as  if  to  pull  out  his  pocket-book, 
which  A.  desired  him  not  to  do,  as  ho  was 


ordered  to  pay  11.  12.<.  only,  and  8/.  was 
demanded  ;  and  U.  could  not  say  whether 
lie  liad  11.  12x.  in  his  pocket  or  not,  but 
swore  tliut  Ik-  had  it  in  liis  Itouse,  at  the 
door  of  wliicli  lie  whs  standing  ;  the  tender 
was  held  t(i  be  insutficieiit.  Kraus  v.  Ar- 
nold, 7  Moore,  .J'J. 

(r)  Higham  v.  Baddelei/,  1  Oow  C. 
213. 

{s)  B.  \.  P.  I.jI.  Wlierc  the  defen- 
dant tiirew  a  truinea  and  some  bank-notes 
on  a  talde,  saying  to  the  plaintiff,  "  Tliere 
is  the  balance  of  the  account,"  and  the 
jilaintiff  refused  to  take  up  the  money,  and 
went  away,  and  the  money  was  counted 
over  by  the  witness,  and  found  to  aiiioiint 
to  17/.  Is-,  it  was  held  to  be  a  sutticient 
tender  of  that  sum.  Holland  v.  Phillips, 
0  Esp.  C.  40. 

(0  Mills  v.  Safford,  Peake's  C.  180,  n. 

(m)  Wrifjht  V.  Peed,  3  T.  R.  554.  Grifj- 
by  V.  Oakes,  2  B.  &  P.  520.  Brown  v. 
Saul,  4  Esp.  C.  257. 

(r)  Polglass  v.  Oliver,  2  C.  &;  J.  15. 
Lochyer  \.  Jones,  Peake's  C  180  j  contra, 
Mills  V.  Safford,  Peake's  C.  180. 

(x)  Welby  v.  Warren,  Tidd,  183. 

{y)  Wade's  Case,  5  Rep.  114 ;  Noy's  R. 
74.  Quando  plus  fit  quam  fieri  debet, 
videtur  etiain  illud  fieri  quod  faciendum 
est.  Et  in  majore  summa  continetur 
minor.  See  also  Douglas  v.  Patrick,  8 
T.  &  R.  683.  But  see  Watkius  v.  Pubb, 
2  Esp.  C.  711. 

(r)  Douglas  v.  Patrick.  3  T.  R.  0S3. 
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which  they  all  refuse  on  account  of  the  insufficiency  of  the  amount,  is  WlieuB.ilIi- 
.rood  (rt).  But  a  tender  of  a  larger  sum,  requiring  change,  is  insufficient  {b).  c^^J"*  »" 
"  A  plea  of  tender  of  half  a  year's  rent  is  not  supported  by  evidence  of  a 
tender  of  the  half-year's  rent,  requiring  the  lessor  to  get  change  and  pay 
the  property-tax  (c).  The  oiler  of  the  money  must,  it  seems,  be  an  aI>so- 
Inte  and  unconditional  one  in  payment  of  the  debt.  Where  the  defendant 
ottered  to  pay  the  money  as  a  boon,  but  accompanied  the  offer  with  a  pro- 
testation against  the  right  of  the  party  to  receive  it,  the  tender  was  held  to 
be  insufficient  ((Z). 

Where  the  sum  tendered  was  as  for  half  a  year's  rent,  which  the  plain- 
tiff's agent  refused,  it  was  held  to  be  only  a  conditional  tender,  as,  if  taken, 
involving  an  admission  of  the  amount  of  rent,  and  therefore  bad  (e). 

So  a  tender  accompanied  with  the  demand  of  a  receipt  in  full  (/),  or 
under  tlie  condition  tliat  it  shall  be  received  as  the  whole  of  the  balance 
due  (ff),  or  that  a  i)articular  document  shall  be  given  up  to  be  cancelled  (It), 
is  insufficient.  But  an  allegation,  at  the  time  of  the  tender,  that  it  was  all 
he  considered  to  be  due,  was  held  not  to  make  it  a  conditional  one,  if  other- 
wise good  (i).  Where  the  creditor  asked  how  much  was  due,  and  laid  down 
a  sum  exceeding  what  was  due,  it  was  held  that,  the  offer  not  being  coupled 
with  any  condition,  the  tender  was  legal  (j). 

But  an  informality  in  the  tender  will  be  cured  by  a  refusal  on  the  part  of 
the  plaintitt'  to  receive  the  money  ;  as,  if  the  tender  be  of  Bank  of  England 


(a)  Black  V.  Smith,  Teake's  C  88. 
See  2  T.  K.  414;  and  Dame  Gresham's 
Case,  Mooi-e,  20),  2.  1st  point.  SnuJi- 
dcrs  V.  (rraliam,  Gow,  121.  But  wliere  a 
party  owes  debts  to  several  creditors,  a 
tender  of  one  sum  for  tlic  deljts  of  all  is 
insullicient  in  respect  of  all.  Strong  v. 
Harveif,  3  Bing.  304.  See  Dean  v.  Jones, 
4  B.  &"  Ad.  540. 

{b)  Robinson  v.  Cooli,  6  Taunt.  330. 
A  tender  of  a  5  Z.  note,  demanding-  Gd.  in 
change,  is  not,  it  seems,  a  good  tender  of 
4/.  VJs.  0(Z.  Wafltinx  v.  Robb,  2  Esp.  C. 
711.  S.  P-  Betterbce  v.  Dacis,  3  Camp. 
70.  Bradey  v.  Jones,  2  D.  &  R.  20.J ; 
where  a  tender  of  seven  sovereigns,  the 
party  making  a  counter  demand  in  writing, 
and  saying,  "  Take  your  debt,"  was  held 
to  be  insutficient. 

(c)  Ibid. 

(d)  Simmons  v.  Wilmot  S,-  others,  3  Esp. 
C.  91,  cor.  Eldon,  C.  J. 

(e)  IlasfiiKjs  {Marquis  of )  v.  Hurley, 
8  C.  &  P.  573. 

(/)  Glascott  V.  Dmj,  5  Esp.  C  48,  cor. 
Ellenborough,  C  J.  Huxham  v.  Smith, 
2  Camp.  21.  But  see  Cole  v.  Blake, 
Peake's  C  171);  where  the  tender  was  held 
to  be  good,  although  the  lUdendant  insisted 
on  a  reeeii)t  in  full.  But  there  the  objec- 
tion to  the  receiving  the  money  was  founded 
wholly  on  the  insufficiency  of  the  amount; 
and  fpi.  whether  the  case  was  not  decided 
on  the  ground  of  the  general  right  of  a 
debtor  to  demand  a  receipt  on  payment  of 
money  to  his  creditor,  without  ailverting 
to  the  [jurtieular  form  of  the  receii)t  re- 
quired. It  hiis  been  said,  that  formerly 
Kuch  a  right  did  not  exist,  except  in  cases 
of  payment  to  the  King's  receiver.     See 


Bunb.  348.  But  see  Fitz.  Damage,  75; 
Bro.  Ab.  Taile  d'Exchequer,  7.  By  the 
Stat.  43  Geo.  3,  c  120,  s.  5,  a  debtor  is 
empowered  to  tender  a  blank  receipt  at 
the  time  of  p;iyuient,  which  the  creditor  is 
bound  to  fill  up  and  pay  the  amount  of  the 
stamp,  under  a  penalty  of  10/.  Abbott, 
C.  J.  in  Lainrj  v.  Header,  1  C  &  P.  257, 
is  stated  to  have  held  that  such  a  tender 
was  insufficieTit.  The  debtor  is  bound  to 
brine  a  receipt  with  him,  and  require  the 
creditor  to  sign  it;  if  he  do  not  he  is  liable 
to  a  penalty  by  tlie  above  stat.  43  Geo.  3, 
c.  120,  s.  4,  5.  Where  a  cheque  w'as  sent 
in  a  letter  reciuiring  a  receipt  to  be  sent  in 
return,  which  the  plaintiff  returned,  say- 
ing he  would  not  receive  it,  and  request- 
ing a  cheque  fur  a  larger  sum,  it  was  held 
to  be  sufficient  and  not  conditional.  Jones 
V.  Arthur,  8  Dowl.  P.  C.  442. 

{(j)  Ecans  v.  Judkins,  4  Camp.  150, 
cor.  Gibbs,  C  J.  Free  v.  Kingston,  Ibid. 
Strong  v.  Harvey,  3  Bing.  304.  Sutton 
v.  Hawkins,  8  C".  &  P.  259-  For  a  i)]ain- 
tiff,  who  takes  a  smn  properly  tendered, 
does  not  compromise  his  claim  for  more, 
as  he  would  do  if  he  took  it  as  the  whole 
of  his  demand.  Ibid.  And  see  Mitchell 
V.  King,  0  C  .<c  P.  237-  Ryder  v.  Tou-n- 
send,  7  D.  &  R.  119.  Hlghani  v.  Bad- 
dcly,  Gow,  213.  Glascott  v.  Day,  5  Esp. 
C  48  ;  wher^  the  defendant  took  the 
money  out  of  his  pocket  and  said,  "  If  you 
will  give  me  a  stamped  receipt,  I  will  pay 
you  the  money,"  and  the  plaintiff  replied 
that  he  would  not  take  it,  but  would  serve 
bim  with  a  Marshalsea  writ. 

(Ji)  Huxham  v.  Smith,  2  Camp.  21. 

(i)  Robinson  v.  Fei-riday,  8  C  &  P.  753. 

\j)  Bevan  v.  Bees,  7  Dowl.  510. 
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notes  (A),  or  even  of  provinciiil  hank-notes  (0,  ainl  not  of  money;  oralthouirii 
more  than  the  precise  sum  be  tendered,  and  ohango  be  .k'liiiiiKled  (/«) ;  or  al- 
though, on  making  the  tender,  the  defendant  require  a  receipt  to  begiveu(/j). 
Where  the  ai^ent  of  the  defendant  pulled  out  his  pocket-book,  and  offered 
to  pay  the  whole  sum  to  the  plaintiff  if  he  would  go  into  a  neiglibouriug 
public-house,  and  the  plaintiff  refused  to  take  it,  the  tender  was  held  to  be 

good  (o). 

But  an  actual  production  of  the  money  is  essential,  unless  the  creditor 
dispense  with  it,  either  by  an  express  declaration  or  by  some  equivalent  act. 
Thus,  where  the  debtor,  on  leavintr  home,  left  10/.  with  his  clerk  for  the 
plaintiff,  and  the  plaintiff  was  informed  of  this  when  he  called,  and  de- 
manded a  larger  sum,  and  said  that  he  woiihl  not  receive  anything  less 
than  his  whole  demand,  and  the  clerk  did  not  offer  the  1(»/.,  it  was  liehl  to 
be  no  tender  (p). 

A  tender  to  an  authorised  agent  is  a  tender  to  the  principal  (7).  And 
a  tender  to  an  agent  was  held  to  be  good,  although  the  principal  had  pre- 
viously prohibited  the  agent  from  receiving  the  money  if  offered,  the  j.riii- 
cipal  having  put  the  business  into  the  hands  of  iiis  attorney  (r).  Hut  a 
tender  to  the  managing  clerk  of  the  plaintiff's  attorney,  who  at  the  time 
disclaimed  authority  from  his  master  to  receive  the  debt,  was  held  to  be 
insufficient  («).  Circumstantial  evidence  is  sufficient  (t).  A  tender  of  a 
debt  due,  or  tender  to  a  collector  employed  under  a  commission  against  the 
trader  by  the  solicitor  to  the  commissioners,  is,  it  seems,  insutficieiit  [it). 

A  tender  to  one  of  several  joint-creditors  is  a  tender  to  all(/').  And  if 
A.,  B.  and  C.  have  a  joint,  and  C.  a  separate  demand  on  />.,  and  I),  offers 
to  pay  both  debts  to  A.,  which  A.  refuses,  without  objecting  that  lie  is 


{k)  Wright  v.  Reed,  3  T.  R.  b^A ;  2  B. 
&  P.  520.  Where  the  offer  in  payment  of 
13 Z.  14s.  2d.  was  by  14?.  in  bank  notes 
and  sovereigns,  but  which  the  ])arty  re- 
fused to  accept,  but  made  no  objection  to 
the  sum  offered  not  being  the  ])recise 
amount,  held  sutficicnt,  and  that  it  was 
unnecessary  to  get  the  change  and  offer 
the  precise  sum.  Atkin  v.  Acton,  4  C 
&  p.  208.  So  where  the  tender  was 
in  country  bank-notes,  and  tlie  only  ob- 
jection was  as  to  the  amount.  Pohjhisn  v. 
Oliver,  2  C.  &  J.  15.  So  proof  of  a  tender 
of  20Z.  9s  Gd.  in  banlt-notts  and  silver 
will  support  a  plea  of  tender  of  20  /.  Dean 
V.  James,  4  B.  &  Ad.  546 ;  1  N.  &  M.  392. 
Where  after  an  offer  made  by  the  defen- 
dant, the  plaintiff  quitted  the  room  before 
the  defendant  could  take  out  the  money, 
and  it  was  not  produced  until  after  he 
was  gone,  held  that  it  was  no  tender. 
Leatherdnle  v.  Sweepstone,  3  C.  &  P.  341. 
A  tender  made  to  the  attorney,  or  his 
clerk,  after  a  letter  sent  by  the  attorney  to 
demand  payment,  the  authority  not  being 
disclaimed  at  the  time,  was  held  to  be 
3  C.  &  P.  453. 

(1)  Locliyer  v.  Jones,  Peake's  C  180. 

{m)  Black  V.  Smith,  Peake's  C.  88. 
See  note  (k). 

{n)  Cole  V.  Blake,  Peake's  C.  179.  But 
see  Glnscot  v.  Bay,  3  Esp.  C.  48.  Hux- 
ham  V.  Smith,  2  Camp.  21. 

Co)  Rend  v.    Goldruig,  2  M.  &  S.  86. 


Although  the  agent  had  not  been  autho- 
rized to  tender  the  whole,  but  tendered 
part  at  Ids  own  risk.  Ibid.  Sec  also 
Black  V.  Smith,  Peake's  C.  88. 

(p)  Thomas  v.  Brans,  10  E:ist,  101. 
S.  P.  Dickenson  v.  Shee,  4  Esp.  C.  (58, 
cor.  Lord  Keiivon.  And  see  Bouylas  v. 
Patrich,^  T.'r.  084. 

{q)  Gooilland  v.  Blewith,  1  Camp. 
477.  Kirton  v.  Braithiraite,  1  M.  &  W. 
310.  But  semhle,  that  u  bailiff  who  makes 
a  distr.'ss  cannot  dilegate  his  iiutliority, 
and  that  a  tender  to  ids  agent  is  insuf- 
ficient.    Pimm  V.  Grerille,  (i  Ksp.  C.  95. 

(r)  Mojf'att  V.  Parsons,  5  Taunt.  307. 

(s)  Binijhnm  v.  Allport,  1  N.  &  M. 
398.  But  a  tender  to  the  attorney  on  the 
record  is  a  good  tender  to  the  plaintiff. 
Crozer  v.  Pilling,  4  B.  &  C.  2(J.  And 
a  tender  to  one  at  the  office  of  the  plain- 
tiff's attorney,  who  is  referred  to  on  the 
subject  by  a"  clerk  in  the  o|tice,  and  who 
refuses  the  tender  as  being  of^an  insufficient 
sum,  is  good,  without  showing  who  that 
person  is.  Wilnwtt  v.  Smith,  M.  &  M. 
238.     See  Barrett  v.  Beer,  Ibid.  200. 

(t)  As  where  the  money  was  brought  to 
the  house  of  the  plaintiff  and  delivered  to 
his  servant,  who  retired  and  appeared  to 
go  to  his  master,  it  was  held  to  be  evi- 
dence to  go  to  a  jury.     1  Esp.  C.  349. 

(m)  Blow  V.  Russell,  1  C.  it  P.  365. 

(v)  Bouglas  v.  Patrick,  3  T.  R.  683. 
So  a  request  to  one  is  a  request  to  all  who 
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entitled  on  the  joint  demand  only,  it  is  a  good  tender  of  the  debt  to    he 

three  (iv).  ,      ■,     n         ^^  ^-  m-     „ 

The  tender,  to  be  available,  must  have  been  made  before  the  action  was  Ti.ne. 
brouo-ht(a-).  'where  the  declaration  was  intitled  generally  of  the  term,  it 
was  held  that  the  defendant  couhl  not  give  evidence  of  a  tender  made  after 
the  first  day  of  the  term,  although  he  was  able  to  show  that  the  latitat  was  . 
sued  out  after  the  tender  (y).  This,  however,  appears  to  be  doubtful ;  for 
as  the  plaintiff  may,  on  proof  of  a  latitat  issued  after  the  first  day  of  term, 
give  evidence  of  a  cause  of  action  arising  after  the  commencement  of  the 
term  but  before  the  suing  out  the  latitat,  notwithstanding  the  general 
memorandum,  there  seems  to  be  no  reason  why  the  defendant  should  not 
also  resort  to  the  latitat  to  show  that  his  tender  was  in  time(z). 

Is.ue  having  been  joined  on  a  plea  of  tender,  the  defendant  is  not  entitled 
to  judo-ment  where  the  jury  merely  find  special  facts  which  do  not  show  an 
actuaUender,  altliough  they  be  facts  from  which  a  tender  might  properly 

have  been  implied  (a).  .    ,       ^  , 

If  the  plaintiff,  to  a  plea  of  tender,  reply  a  previous  or  subsequent  de-  Subsequent 
mand  and  refusal  (5),  on  which  issue  is  joined,  the  proof  will  lie  on  the  '>'^'»^"^- 
plaintiff     He  must  prove  a  demand  of  the  same  sum ;  for,  after  a  tender  of 
5  / ,  the  plaintiff  cannot  get  rid  of  it  by  demanding  a  larger  sum(c).     The 
demand,  to  be  available,  must  also  have  been  made  either  by  the  plaintiff, 
or  by  an  agent  authorised  to  give  a  discharge  for  the  money  (d). 

A  demand  made  by  the  clerk  of  the  plaintiff's  attorney,  who  was  an 
entire  stran-er  to  the  defendant,  was  held  to  be  insufficient  (e).  So  was  a 
subsequent  "demand,   accompanied  by  a  further  demand  of  another  sum 

which  was  not  due  (/). 

After  a  tender  made  by  A.  and  B.,  a  subsequent  refusal  by  A.  alone,  on  a 
demand  made  upon  him,  enures  as  the  refusal  of  both  (g). 

have  iointly  promised.   Brunton's  Case,  (a)  Finch  v    Brook     1    Bing    N.  C. 

AT       1.?^     vinAh    TT,,  T  h  11.5  253.     Thejury  found  that  the  defendants 

Nov,  135  ;  Vm.  Ab.  Ev.  T.  b.  115.  ^^^^^^^^  ^  W  ^^  ^^^  ^^^^^.^^  ^^^,.^^.^  ,  j 

(»')  Ibid.  am  come  to  pay  you  11.  l2s.Gd.,  which 

(x)  It  is  no  answer  to  a  plea  of  tender  ^.j^^  defendant  owes  you  ;"  that  the  attor- 

before  the  exhibiting  the  plaintifTs   bill,  ney  put  his  hand  in  his  pocket,  but  did  not 

that  the  plaintiff  had  before  the  tender  in-  produce  the  money,  the  plaintiff  saying, 

structed  an  attorney  to  sue  out  the  writ,  »  j  ^j^^.j.  ^j^j^g  ^^  tlje  matter  is  now  in  the 

and  that  he  had  applied  before  the  tender  jjands  of  my  attorney." 
for  the  writ,  which  was  afterwards  sued  ^^^^  rpj^g  defendant  cannot  plead  a  tender 

out.     BritjfjsY.  Calverley,  8  T.  R.  629.  ^^^^^  ^^^  ^lay  of  payment  of  a  bill  of  ex- 

(w)  Bolfe  V.   Norden,   4  Esp.   C.  72.  change,  although   he   aver  that   he    was 

SeeSoufhouse  v.  Allen,  Selw.  N.  P.  146 ;  always  ready  to  pay  from  the  time  of  the 

Tidd    360      Note,  that  in  Bolfe  v.  Nor-  tender,  and  that  the  sum  tendered  was  the 

de>i   Le  Blanc,  J.  said  that  he  would  ad-  whole  of  the  sum  due  in  respect  of  prin- 

mit'the  evidence  of  the  latitat,  reserving  ciple  and  interest.     Hume  v.  Pejjloe,  8 

the  point ;  but  the  defendant  was  not  pre-  East,  168. 

pared  with  the  writ,  and  the  plaintiff  had  (c)  Spybey  v.  Hide,  1  Camp.  181.  And 
a  verdict.  Where  the  suing  out  a  latitat  where  issue  was  joined  on  a  previous  de- 
is  not  replied  to  the  Stat,  of  Limitations,  mand  of  Al.  Is.  6d.,  it  was  held  that  this 
or  to  avoid  a  tender,  or  given  in  evidence  was  not  supported  by  proof  of  a  previous 
to  support  a  penal  action,  it  is  considered  demand  of  lOl.  is.  then  due  »"  »  bill  ot 
but  as  process,  and  not  as  the  commence-  exchange.  Bivers  v.  Gi-iffiths,  5  B.  &  A. 
ment  of  the  suit.  Fo^^er  V. -Bon/icr,  Cowp.  630.  ^„ 
454                                                                             (^d)  1  Camp.  478.     Coore  v.  Callaway, 

{z)  See  Time.     The   memorandum  on  1   Esp.  C.  115.      See   Palliser  v.   Ord, 

the  record  mav  in  such  case  be  set  right  Bunb.  166. 

by  summons  before  a  Judge  at  the  assize-.  {e)  Coles  v.  Bell,\C^mV-  478^ 

Sugden  v.  Wilcocke,  cor.  Bayley,  J.  York  (/)  Coore  v.  Callaway    1  Esp.  C.  Ho. 

SpHn-   Assizes,    1825.     The   record  was       -^^^f  ^- ^^^7' '  JC  ;    4  E^d  C  93- 
from  the  Exchequer.  ^9)  Haywood  v.  Hague,  4  Esp.  C.  J3, 
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Proof  of  the  delivery  of  a  letter  at  the  defendant's  house,  to  a  clerk,  who 
returned  with  an  answer  that  tiie  debt  should  be  settled,  was  held  to  be 
prima  facie  evidence  of  a  demand  (A). 

Upon  a  replication  that  before  the  tender  tiie  plaintiti"  sued  out  an  origi- 
nal, it  was  held  to  be  sufficient  to  produce  the  capias  ad  resjwndeiidum  (i). 

Where  a  tender  is  made  to  relieve  goods  from  a  claim  of  lien,  the  same 
degree  of  form  and  precision  are  not  necessary  as  where  it  is  made  in  dis- 
charge of  a  debt.  In  such  a  case  it  has  been  held  to  be  unnecessary  to 
tender  the  precise  sum. 

Although  a  tender  of  the  sum  due  is  not  evidence  under  the  general  issue 
in  assumpsit  or  debt,  but  must  be  specially  pleaded,  yet  a  tender  of  money 
due  on  a  promissory  note,  accompanied  with  a  demand  of  the  note,  is  suffi- 
cient to  stop  the  running  of  interest  (A). 

The  effect  of  a  plea  of  tender  is  to  admit  the  grouml  of  action,  and  facts 
as  alleged.  Where  one  count  of  the  declaration  alleged  that  the  dcft-ndant 
agreed  to  pay  41/.  for  certain  tithes  let  to  him  by  the  i)laintitt",  and  that  tlie 
plaintiff  did  let  the  tithes  to  him,  and  permit  him  to  take  them,  it  was  held 
that  the  defendant,  after  having  pleaded  a  tender  to  all  tiie  counts,  was 
precluded  from  insisting  that  he  had  been  interrupted  in  taking  the 
tithes  {I). 

Proof  of  a  tender  of  money  does  not  supersede  the  necessity  of  a  de- 
mand, where  a  previous  demand  is  essential  to  the  maintenance  of  tlie 
action  {in). 

The  acceptance  of  the  sum  tendered  does  not  jjrejudice  the  riglit  of  the 
plaintiff  to  sue  for  more  («)• 

It  has  been  held,  that  after  a  plea  of  tender  the  i)laintitf  cannot  be  non- 
suited (o). 

Where  a  party  has  wrongfully  jtossessed  himself  of  goods,  no  tender  of 
freight  is  necessary  in  order  to  enable  the  party  to  maintain  his  action  (/>). 
Where  a  tender  and  refusal  are  necessarily  averred,  tiie  i)arty  must  sliow 
an  actual  tender  and  refusal,  or  that  everytiiing  lias  l)een  done  on  tlie  part 
of  the  plaintiff  which  could  be  done  to  carry  the  contract  into  effect  {q). 

The  plaintiff  averred  that  he  was  ready  and  willing,  and  offered  to  trans- 
fer stock,  but  that  the  defendant  would  not  accept  it,  but  no  jjroof  was 
given  of  any  rfi/TC^  o^tT  made  on  the  day  ap])ointed,  or  that  the  i)laiiitiff 
had  waited  till  the  close  of  the  transfer  books  on  that  day  for  the  defendant 


and  see  1  Esp.  C.  439.  Pilkingtun  v. 
Hn/tthigs,  5  Co.  76;  Cro.  Eliz.  013. 

(/i)  Pelrse  v.  Bowles  and  (itiotker,  1 
Starkie's  C.  323.  It  Las  been  beld  that  a 
letter  written  by  the  plaintiff's  attorney 
and  received  by  the  defendant,  is  not  suf- 
ficient evidence  of  a  subsequent  demand  of 
the  sum  tendered,  for  at  the  time  of  the 
demand  the  defendant  ought  to  have  an 
opportunity  of  paying  the  money.  £d- 
v-ards  v.  Yates,  R.  &  M.  3G0.  But  see 
Haywood  v.  Hague,  4  Esp.  C.  93. 

(i)  Gosling  v.  Witherspoon,  2  Will, 
Saiind.  note  (1.)     See  Time. 

{k)  Dent  v.  Du?m,  3  Camp.  296.  See 
Hume  V.  Peploe,  8  East,  168;  4  Leon. 
209. 

(Z)  Cox  v.  Brain,  3  Taunt.  95.  So  a 
plea  of  tender  to  a  count  on  a  promise  to 
pay  the  debt  of  another  in  consideration  of 


forbearance,  dispenses  with  proof  of  an 
undertaking  in  writing.  Midtlleton  v. 
Brewer,  Peake's  C.  15. 

{m)  Simpson  v  Hoiifh,  2  B.  &  C.  082, 
where  tlie  action  was  brougiit  for  not  pay- 
ing over  the  surplus  after  a  distress  for 
poor's  rates. 

(h)  Spybe;/  v.  Hide,  1  Camp.  181.  A 
defendant  canniit  plead  non  est  factum  in 
an  action  on  a  bond  and  tender  as  to  part 
{Jenkins  v.  Edwardt,  5  T.  R.  97);  or 
non  assumpsit  as  to  the  whole,  and  tender 
as  to  part.  Maclellan  v.  Howard,  4  T.  R. 
194. 

(o)  2  II.  B.  377.  Harding  v.  Spicer, 
1  Camp.  327  ;  and  see  Bac.  Ab.  tit.  Ten^ 
der,  and  the  obs  rvations  of  Eyre,  C.J.  in 
Gutteridge  v.  Smith,  2  II.  B.  374. 

(p)  Lempriere  v.  Pasley,  2  T.  R.  485. 

{(j)  5  East,  107. 
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to  appear  and  accept;  after  a  verdict  for  the  plaintiff,  on  a  rule  nisi  to  set  Wlien  ne- 
it  aside,  the  Court  held  that  he  ought  to  have  shown  a  direct  tender  and  cessary. 
refusal,' or  that  he  had  done  everything  in  his  power  towards  completing 
the  contract,  by  staying  at  the  Bank  as  long  as  the  transfer  books  remained 
open  on  the  day  appointed  for  the  transfer  (/•).  But  where  a  tender  on  the 
part  of  the  plaintiff  would  be  nugatory  on  account  of  the  defendant's  in- 
ability to  accept  it,  it  need  not  be  made  (s). 

In  an  action  of  assumpsit  to  recover  money  paid  as  part  of  the  purchase- 
money  of  an  estate,  the  title  of  the  defendant  being  defective,  it  is  not  in- 
cumbent on  the  plaintiff  to  prove  the  tender  of  a  conveyance  ;  for  the  title 
being  bad  the  tender  would  be  nugatory  (t). 

TIME. 

In  temporal  proceedings,  time  is  estimated  by  lunar,  in  ecclesiastical,  by  Computa- 
solar,  months  (m).  The  word  month,  as  used  in  a  statute,  means  a  lunar  j!^"^*' 
month,  unless  from  the  express  words,  or  from  the  context,  it  appears  that 
a  calendar  month  was  intended  (.r).  In  matters  of  private  contract  the 
word  may  be  construed  to  mean  either  a  lunar  or  calendar  month,  accord- 
ing to  the  intention  of  the  parties  (y).  But  if  upon  the  face  of  the  contract 
it  stood  indifferent  which  kind  of  month  was  meant,  a  lunar  month  would 
probably  be  understood,  in  analogy  to  the  construction  in  the  case  of  a 
statute.  In  the  case  of  a  bill  of  exchange,  the  computation,  according  to 
the  law-merchant,  is  by  calendar  months  (z). 

It  has  been  held  that  where  a  thing  is  to  be  done  in  a  time  specified  after 
a  particular  fact,  the  day  of  the  fact  is  to  be  reckoned  as  inclusive ;  as 
under  the  stat.  27  Eliz.  c.  18,  whicb  limits  an  action  against  the  hundred  to 
a  year  after  the  robbery  (a) ;  or  where  a  month's  notice  of  an  intended 
action  is  required,  for  then  the  month  is  to  be  computed  inclusive  of  the 
day  on  which  the  notice  was  served  (b). 

(r)  Bordenavev.  Gregory,  5  East,  107.  1  Ld.  Raym.  280.  So  under  the  stat.  21 
Unless  there  was  a  refusal,  an  averment  Jae.  1,  c.  92,  s.  2,  the  day  of  a  trader's 
of  which  shows  that  the  defendant  was  arrest  is  to  be  reckoned  in  the  two  mouths 
present,  the  plaintiff  must  show  that  he  lying  in  prison,  which  constitutes  bank- 
was  there  and  made  a  tender  the  last  time  ruptcy.  Glussiiujton  v.  Rawlins,  3  East, 
of  the  day  when  it  could  be  done  con-  407.  But  the  1st  sect,  of  the  Annuity 
veniently.  Lancastdre  v.  KilUtigivorth,  Act,  which  requires  deeds  to  be  enrolled 
12  Mod.  531.  witliin  twenty  days  of  the  execution,  &c. 
/  \  T,  X  J  T^n  1  -u  ri  1  r  -r^,t  means  twcntv  davs  exclusive  of  the  dav  of 
W  Per  Lord  EUenhorough,  C.  J.  o  Ea.t,  "^^^^^^^J^     ^^^  ^^^^^^  ^,,,,„„^  5  t.  r.  283. 

It)  Seaward  v.  WiUoch,  5  East,  138.  Vide  *»;.m  tit.  Hundred.    Where  under 

In-orders  for  payn.ent  of  .'nonoy  (by  the  ^  statute  t  me  is  to  be  computed  from  aa 

Court),  month  means  a  Imiar  month.'  At-  act  done    the  day  on  which  it  is  done  is  to 

tomey'general  v.  Xeicbury  Corporation,  be  included  m   the    computation  ;  where 

1  n^:..\. /nh  r\  'XA'i  therefore,  the  execution  of  a  deed  (the  act 

1  Cooper  (Ch.  C),  M-i.  of  bankruptcy)  was  made  on  the  18th  Fe- 

(«)  1  Blk.  Rep.  4^0;  Doug.  40,5.  bruarv',  the  two  calendar  months  expired  on 

(a;)  Lacon  v.  Hooper,  6  T.  R.  224.    M.  ^,^^  ^^-^i^  ^pj.jj^  i^  ^^^  jj^.],)^  that  any  fraction 

v.  Adderley,   Doug.   446;    2  Bl.  Comm.  of  the  day  on  the  18th  April  was  sufficient 

l'*l-  -.c   c    o   111       c  to  bring  the  time  within  what  was  required 

iy)  Lang  v.  Gale,  1  M.  &  S.  111.     bee  .      ^^^  ^ords  "  more  than  two  calendar 

Smith  V.  Brown,  2  iMarsh.  41.  months."    Ex  parte  Farquhar,  1  Mont.  & 

(z)  Bavlev,  O.  B.  M.  7.     And  see  ex  parte  Whitby,  1  Mont. 

(a)  Hob.  i39;  2  Roll.  520, 1.  27  ;  Doug.  &  m.  071;  4  Deac.  130;  and  ex  parte 
465;  3T.  R.,  623;  Cora.  Dig.  Temps.  A.  Bhodes,  4  Deac.  125.     Where  the  prohi- 

(b)  Castle  V.  Burditt,  3  T.  R.  023.  bitory  clause-  in  the  charter  provided  that 
Clayton's  Case,  5  Rep.  1.  Osborne  v.  no  mayor  siiould  be  re-elected  within  three 
Rider,  Cro.  Jac.  1 35.    Bellasis  v.  Heiter,  years  next  following  his  former  mayoralty ; 

VOL.  II.  3  Z 
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Where  a  montli's  notice  of  action  was  requisite,  and  notice  was  piven  on 
the  28th  of  April,  and  the  writ  was  sued  out  on  the  2Sth  of  May,  it  was  held 
that  the  action  was  not  premature  (c). 

Where  the  cause  of  action  is  the  seizure  of  goods,  the  time  limited  by  sta- 
tute runs  from  the  seizure  (r/).  But  where  the  time  is  limited  not  after  the 
fact  but  after  the  day  of  the  date,  that  day  is  not  to  be  incl.uled  (e). 

And  it  is  now  held  that  the  time  of  giving  notice  in  actions  under  statutes 
requiring  notice  is  to  be  computed  exclusively  of  tlie  day  of  giving  the  notice 
and  of  bringing  the  action  (/). 

The  whole  term  (g)  is,  in  consideration  of  law,  but  one  day,  and  all  allega- 
tions and  entries  which  are  of  the  term  generally  have  relation  to  the  first  day 
of  the  term  ;  as  in  the  case  of  a  judgment  (h) ;  so  if  a  deed  be  alleged  to  have 
been  enrolled  of  a  specified  term,  the  law  will  intend  that  it  was  enrolled  on  the 
first  day  of  the  term  (i) ;  and  where  the  bill  is  intitled  generally  of  the  term,  it 
refers  to  the  first  day  of  the  term.  But  if  the  cause  of  action  has,  in  fact, 
arisen  after  the  commencement  of  the  term,  but  before  the  bill  was  actmilly 
filed,  and  there  be  no  special  memorandum  of  the  time  of  filing  the  bill,  tiie 
plaintiff  may  show  that  the  action  was  not  premature,  by  proof  of  the  writ  (j), 


held  that  it  was  to  be  understood  to  mean 
charter  or  mayor's  years,  and  not  calendar 
years,  and  that  there  should  he  tliree  inter 
vening  mayoralties  between  the  time  of 
serving  the  office.  R.  v.  Swi/er,  10  B.  ^L 
C.  48G.  As  to  the  doing  of  an  aet,  see  li. 
V.  Denhighshire  J.,  4  East,  14-2.  In  the 
case  of  an  appointment  of  overseers  within 
a  month,  2  Str.  1123.  Ten  days'  notice  of 
appeal,  means  one  inclusive,  the  otiier  ex- 
clusive. B.  V.  J.  of  W.  R.  of  Yorkshire, 
4  B.  &  Ad.  085. 
(c)  3  T.  R.  023. 

(rf)  Godin  v.  Ferris,2  H.  B.  14 ;  Saun- 
ders V.  Saunders,  2  East,  2.j4,  P.  C. ; 
Smith  V.  Wiltshire,  2  B.  &  B.  022.  Secus, 
where  the  cause  of  action  is  a  eontiiiuiug 
one,  as  by  imprisonment,  supra,  584. 

(e)  Hob.  139;  Com.  Dig.  Banjain  and 
Sale,  B.  8. 

(/).  Young  v.  Higgon,  8  Dowl.  212; 
6  M.  &  W.  49.  And  see  Lester  v.  Gar- 
land, 15  Ves.  248,  overruling  Castle  v. 
Burditt.  And  see  Webb  v.  Fairinaner, 
3  M.  &  W.  473;  and  App.  ii.  1074. 

{g )  The  essoign  day  is  for  some,  though 
not  all  purposes,  the  tirst  day  of  the  term. 
It  is  so  under  the  stat.  9  &;  10  W.  3,  c.  15, 
s.  2,  in  respect  of  an  application  to  set  aside 
an  award.  In  re  Burt,  5  B.  &  C.  608. 
And  in  legal  proceedings  the  ensoign  day 
is  in  general  considered  the  first  day  of  the 
term.  lb.,  and  Stanford  v.  Cooper,  Cro. 
Car.  102.  Bolton  v.  Eyles,  2  B.  &  B.  51. 
Laidler  v.  Elliott,  3  B.  Ac  C.  768.  But 
now  see  the  stat.  for  the  regulation  of 
Terms. 

(7t)  1  Bulst.  35.  09. 

(t)  4  Co.  71,  a.  Where  the  day  is  ma- 
terial, a  particular  day  of  the  ttrm  should 
be  alleged.     4  Co.  71  ;  \el.  35. 

(j)  Morris  V.  Pugh,  3  Burr.  1241 ;  1  Bl. 
312.    SouHwuse  v.  Allen,  Tr.  8  G.  2,  Com. 


Dig.  Tewj/w.  C.8;  3  Biirr.1241.    Prober's 
Case,  2  Sid.  432;  B.  \.  P.  137.     Even  in 
a  penal  action,  ib.     If  tlie  defect  appear 
on  the  record,  tlie  objection  is  fatal  on  de- 
murrer.   Pugh  V.  RubiiLion,  1  T.  11.  1  Hi. 
But  if  tiie  cau.^f  of  action  be  laid  on  tiie  first 
day  of  the  term,  it  is  sufficient,  altiioiigh 
the  memorandum   be  general,  for  the  term 
does  not  conunince  for  the  purpose  of  deli- 
vering a  declaration  until  tlie  sitting  of  the 
Court.    Iliid.,  and  Dnhson  v.  Bell,  2  Lev. 
17(5.      In  Wilton  v.  Girdlestone,  5  B.  &  A. 
847,  where  the  bill  ag  linst  an  attorney  was 
intitled  generally  of  Michaelmas  Tenn,  but 
tlie  memorandum  showed  that  it  was  tiled 
Novt-mbtT  28th,    evidence    was   admitted 
that  it  was  actually  filed  on  the  24tli  of 
December.     Abbott,  C.J.  saved  the  point, 
but  the  Court   seem  to  have  decided  upon 
the  sole  tiround  tiiat  proof  of  a  demand 
and  refusal  on  the  29th  of  November  was 
evidi-nce  of  a  conversion  previous  to  the 
28th.     Ill  Venables  s.Diiffe,  Carth.  113, 
B.  \.  P.  137,  where  in  an  action  for  a  ma- 
licious prosecution  the  ac(|uittal  was  laid 
to  be  after  Michaelmas  Term  began,  and 
the  numoraiidura  was  general  of  Michael- 
mas Term,  judgment  was  arrested  because 
it  was  not  shown  that  the  bill  was  filed 
after  the  first  day  of  term.     But  it  seems 
that  in  such  eases  the  Court,  according  to 
former  practice,  would  after  verdict  inquire 
whether  the  bill  was  in  fact  filed  after  com- 
mencement of  the  term.     Accordinsr  to  the 
present  practice,  such  evidence  should  be 
given  on  the  trial,  and  if  not  the  plaintiff 
would  be  nonsuited,   but  after  verdict  it 
would  not  be  a  ground  for  arresting  the 
judgment.    Writs,  whether  bailable  or  not, 
are  indorsed  (by  rule  of  the  Court  of  King's 
Bench)  with  the  day  on  which  they  are 
sued  out ;  so  in  the  Exchequer. 
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or  by  proof"  that  the  declaration  was  subsequently  filed  (//) ;  but  otherwise  he   Ti-nii. 
would  be  nonsuited  (l). 

A  judgment  signed  in  vacation  may  be  pleaded  by  an  executor  puis  darrein 
contimiance,  although  the  last  continuance  was  the  last  day  of  the  precedii)"' 
term  (m). 

In  proceeding  by  bill  in  the  King's  Bench,  and  in  actions  in  the  Exchequer, 
the  memorandum  on  the  record  is  of  the  term  when  the  declaration  was  filed. 
But  where  the  suit  is  by  original  in  the  King's  Bench,  or  is  in  the  Common 
Pleas,  the  title  of  the  record  is  of  the  term  in  which  issue  was  joined,  without 
reference  to  the  time  of  filing  the  declaration  or  plea  (?t).  Hence,  the  record  in 
an  action  by  bill  will  sometimes  show  that  an  action  has  been  properly  brought 
within  a  time  limited,  where  the  record  in  a  suit  by  original  or  in  the  Com- 
mon Pleas  would  show  the  contrary,  and  would  render  it  necessary  to  prove 
the  real  commencement  of  the  action  by  means  of  the  writ,  to  show  that  it 
was  in  time  ;  as  where  an  action  is  brought  against  a  constable  for  an  act 
done  by  him  in  the  execution  of  his  office.  So,  on  the  contrary,  a  record  in 
a  suit  by  original,  or  in  the  Common  Pleas,  might  show  that  the  action  had 
not  been  brought  too  soon,  wiiere  the  record  in  an  action  by  bill  would  show 
that  it  was  premature,  and  render  it  necessary  to  prove  the  real  commence- 
ment of  the  action  at  a  later  time ;  as  where  an  action  is  brought  by  an 
attorney  for  fees,  within  the  stat.  2  Geo.  2,  c.  -23  (o). 

A  plaintiff  may  consider  the  issuing  of  a  latitat  either  as  mei-e  process,  or    Commence- 
as  the  commencement  of  liis  action  {p)  ;  and  he  may  prove  a  cause  of  action    '"ent  of 
between  the  issuing  of  the  latitat  and  filing  of  the  declaration,  in  the  case  of  ^^  '""* 
bailable  as  well  as  of  common  writs  {q). 


(It)  It  may  be  proved  by  the  attorney, 
without  producing  the  writ,  that  the  suit 
liad  a  later  coninienceuient.  Lester  v.  Jen- 
kins, 8  B.  &  C.  339.  Declaration  on  a  bill 
of  exchange,  dated  i'Jtli  November  18*29, 
payable  two  months  after  date,  the  declara- 
tion was  iutitled  generally  of  Hilary  Term 
1828,  and  it  was  held  that  the  attorney 
might  prove  the  time  of  commencing  the 
action  without  producing  the  writ;  and  see 
Wilton  V.  Glrdlestone,  o  B.  &  A.  847.  So 
in  Howe  v.  Cooker,  3  Starkie's  C.  138, 
where  in  an  action  against  the  owner  of  a 
bill  of  exchange,  it  was  proved  to  have 
been  dishonoured  on  the  second  day  of  the 
term  of  which  the  declaration  was  iutitled 
generally,  and  on  proof  by  the  plaintiff's 
attorney  that  he  filed  the  bill  (of  which  he 
produced  the  draft),  the  plaintiff  recovered, 
the  defendant  having  liberty  to  move,  but 
I  never  heard  that  he  did. 

(0  HoUlngworth  v.  Thompson,  Guildh. 
1752  :  cor.  Dennison,  7  B.  N.  P.  137. 

{m)  Lrjttleton  v.  Cross,  3  B.&C.  317; 
and  see  Prince  v.  Nicholson,  oTatint.  G65; 
see  3  G.  4,  c.  102.  Issue  Joined  on  the 
allegation,  that  at  the  time  of  exhibiting 
the  plaintiff's  bill  the  plaintiff  was  not  ad- 
ministratrix ;  it  appeared  in  evidence  that 
the  bill  was  delivered  with  a  special  me- 
morandum, January  20th,  and  filed  as  of 
Michaelmas  Term,  and  that  administration 
was  granted  lOth  January  ;  held,  that  the 
verdict  was  properly  found  for  the  plaintiff'. 
Woolbridgc  v.  Bishop,  7  B.  &  C.  40ti. 


(«)  2  Will.  Saund.  n.  1. 

(o)  Supra,  109.  Where  the  plaintiff's  bill 
had  been  delivered  Se|)tember  30tli,  1797, 
and  the  record  on  attachment  of  ))rivilege 
in  C.  B.  was  intitled  generally  of  Hilary 
Term  1798,  it  was  held  to  be  incumbint  on 
the  defendant  to  prove,  if  he  could,  by  the 
production  of  the  writ,  that  the  action  had 
been  in  reality  commenced  before  the  ex- 
piration of  the  month.  Webb  v.  Prltehelt, 
1  B.  &  P.  203. 

(77)  Wood\.Neivton,\Vfi\s.\A\.  The 
bill  is  the  commencement  of  the  action, 
unless  the  justice  of  the  case  require  an 
earlier  date,  as  in  the  case  of  a  plea  of  the 
Statute  of  Limitations,  or  a  tender ;  and 
therefore  payment  of  the  expenses  of  the 
writ,  with  accord  and  satisfaction  in  an 
action  of  trover,  between  the  issuing  the 
writ  and  the  filing  of  the  bill,  is  evidence 
for  the  defendant  in  bar.  The  production 
of  one  writ  against  three  defendants,  and 
of  three  declarations  and  three  rules  to 
plead,  is  evidence  of  three  actions.  11 
Price,  235. 

(7)  Best  v.  Wilding,  7  T.  R.  4.  That 
is,  where  the  declaration  is  entitled  of  the 
term  in  which  the  writ  is  returnable ;  but 
in  Smith  v.  Midler,  3  T.  R.  G24,  it  was 
held  that  the  plaintiff  could  not  recover 
in  respect  of  a  cause  of  action  which  arose 
between  the  term  when  the  writ  was  re- 
turnable and  a  later  term,  of  which  the 
declaration  was  intitled.  Formerly  tlie  de- 
claration was  actually  delivered  in  the 
3  z  2 


Comnience- 
ment  of 
action. 
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A  bill  of  M  iddlescx  or  latitat  is  a  good  commencement  of  an  action,  to  save 
the  Statute  of  Limitations  or  a  tender  (r). 

A  defendant  may  show  the  real  day  of  exliihitinp:  the  bill,  where  it  is 
necessary,  in  opposition  to  the  general  memorandum  of  the  term.  \N  lit-re  in 
an  action  of  trover,  an  issue  was  where  the  cause  of  action  arose  within  six 
years  next  before  the  exhibiting  the  plaintiff's  bill,  and  where  the  memo- 
randum was  ijenerally  of  Michaelmas  term,  and  the  writ  was  tested  on  the 
20th,  returnable  on  the  29th  of  November,  it  was  held  to  be  evidence  for  the 
defendant  to  show  that  the  bill  was  exhibited  on  the  latter  day  (s). 

In  the  Common  Pleas  the  production  of  the  capias  ad  respondendum 
proved  the  commencement  of  a  penal  or  other  action  (0-  And  if  to  a  plea 
of  tender,  or  of  the  Statute  of  Limitations,  the  plaintiff  replied  an  original 
sued  out  within  the  time,  it  was  proved  by  the  production  of  a  caputs  ad 
respondendum,  for  the  Court  will  presume  an  original  (u). 

Where  the  issuing  of  common  process  is  relied  ujjon  as  the  commence- 
ment of  the  action,  evidence  is  frequently  necessary  to  connect  the  process 
with  the  subsequent  proceedings,  and  to  show  that  the  i)rocess  was  issued 
with  a  view  to  the  same  cause  of  action  {x).  Where  one  writ  only  had  been 
sued  out,  and  the  plaintiff  had  declared  within  the  time  allowed  by  the 
Court  for  declaring,  it  was  held  to  be  sulKcient  to  prove  it.  without  showing 
a  return  {y),  and  without  any  evidence  to  connect  the  declaration  with  the 
writ  (z). 


same  term,  and  still  must  be  considered  as 
delivered  nunc  ])ro  tunc.  Per  Biiller,  J. 
ibid. 

(r)  Day  v.  Church,  1  Sid.  53.  Foster 
V.  Bonner,  Cowp.  454.  IloUister  v.  Coiil- 
son,  1  Str.  550.  Crohatt  v.  Jonm,  2  Str. 
73G.  Johnson  v.  Smith,  2  Burr.  9(il.  .l^*;-- 
ris  V.  PiKjh,  3  Burr.  1243.  Supra,  tit. 
Tender. 

(s)  Granger  v.  George,  5  B.  &  C.  14!). 

(t)  Lender v. Moxon,  2  Bl.  024, 5  ;  S.  C. 
3  Wils.  4G1.  Kinsey  v.  Ilnjwnrd,  1  Ld. 
Ray,  434.  Kni-ver  v.  Jantes,  Willes,  25.J. 
But  see  Moin  v.  Bruerton,  1  Ld.  Ray.  553. 
Brown  v.  Bahington,  2  Ld.  Ray.  880. 
Where  tlie  bill  on  which  the  action  was 
brought  became  due  after  the  first  day  of 
the  term  of  which  the  declaration  was 
generally  intitied  ;  held  that  the  ])laintifr 
might  prove  by  parol  the  time  of  the  com- 
mencement of  the  action  without  pro- 
ducing the  writ,  the  indorsement  thereon 
being  only  a  memorandum  of  the  attorney 
in  the  cause.  Lmter  v.  Jenkins,  8  B.  & 
C.  339.  The  indorsement  on  a  writ  of 
latitat,  showing  the  time  of  sealing,  is 
evident  of  the  time  of  issuing  the  writ. 
Hopwood  V.  Beckett,  cor.  Alderson,  York, 
Sp.  Ass.  1832.  In  suits  by  bill  the  me- 
morandum is  but  presumptive  evidence  of 
the  time  when  the  suit  was  commenced ; 
the  real  time  may  be  shown  by  the  de- 
fendant. Swancott  v.  Westgarih,  4  East, 
75.  By  means  of  the  writ.  Morris  v. 
P^igh,  3  Burr.  1241 ;  1  Bl.  312;  Lender 
v.  Moxon,  3  Wils.  401,  In  an  action  for 
goods  sold,  where  the  nisi  prius  record  is 
entitled  of  Easter  Term,  the  declaration 
delivered  by  the  plaintiff  in  Hilary  Term, 


is  admissible  to  show  that  the  action  was 
commenced  before  the  exi>inition  of  the 
(  rcdit.  Harris  v.  Orme,  2  Camp.  C.  407. 
In  an  action  by  original,  the  production  of 
tlie  declaration  is  not  evidence  of  tiie  com- 
mencement of  the  suit,  but  it  is  evidence 
tliat  a  suit  was.  pending  at  the  time  of  the 
delivery  of  such  declanition.  Matliews  v. 
IlaUjh,  4  Esj).  C.  100. 

(u)  I'er  Ld.  Kenyon,  in  Gosling  v. 
Witherspoon,  Sittings  after  Michaelmas, 
1788  ;  3  Wils.  4fi.j  ;  Tidd.  183,  7tii  e<lit. 

(j-)  See  Stratton  v.  Snrignnc,  3  B.  & 
P.  330;  where  it  was  held  that  a  replica- 
tion to  a  plea  of  tender,  stating  the  issuing 
of  an  original  qunre  clnusiim  fregit,  and 
return,  and  a  second  writ  sued  out  after 
the  teniler  and  proceeded  on,  hut  not  con- 
neeted  with  the  first  writ,  was  bad ;  and 
the  Court  said  that  the  mere  circumstance 
of  process  sued  out  was  not  surficient, 
since  it  might  possibly  be  for  some  other 
giound  of  action ;  an<l  if  allowed  to  ope- 
rate in  tlie  way  contended  for,  would  open 
a  door  to  ninch  inconvenience,  by  enabling 
persons  to  keej)  process  secretly  in  their 
pockets  till  the  state  of  the  proceedings 
disposed  them  to  bring  it  forward. 

(?/)  Pnrsons  v.  King,  7  T.R.  6.  Stan- 
wnii  V.  Perry,  2  B.  &  P.  157 ;  4  Taunt. 
555;  G  Taunt.  142,  3;  Tidd.  184,  7th 
edit.  It  is  sufficient  if  the  plaintiff  de- 
clare within  a  year  after  the  return  of  a 
Intitat.     7  T.  r".  G. 

{z)  Hutc/iinson  v.  Piper,  4  Taunt.  455; 
G  Taunt.  141.  Parsons  v.  Kitig,  7  T.  R. 
6.  Even  although  a  common  capias  is 
issued,  and  the  plaintiff  declares  in  a  qui 
tain   action.      Hutchinson   v.    Piper,  4 
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For  the  declaration  being  within  time  is  presumed  to  be  connected  with   C~nce 


the  writ(«);  but  unless  it  appear  from  the  record  that  the  plaintitt'has 
declared  in  due  time,  as  by  tlie  memorandum  where  the  proceeding  is  by 
bill  in  the  King's  Bench,  the  plaintiff  must  prove  that  the  declaration,  has 
been  filed  or  delivered  in  time(/;),  as,  in  the  C.mimon  Pleas,  where  the 
issue  is  of  a  term  subsequent  to  that  allowed  by  the  course  of  the  Court  for 
declaring  (c).  Where  in  an  action  on  a  penal  statute  the  writ  was  sued  out 
February  ^2d,  1813,  returnable  the  next  Easter  Term,  but  was  not  returned, 
and  the  trial  was  after  Hilary  Term,  1815,  and  the  declaration  on  the 
record  appeared  to  be  of  Hilary,  1815,  and  the  plaintiff  did  not  show  tha 
the  declaration  was  delivered  indue  time  after  the  writ,  it  was  held  that 
he  ought  to  be  nonsuited  (rf). 

If  there  be  two  writs,  the  Court  will  presume  that  the  plaintiff  proceeded 
on  the  second,  unless  he  can  show  that  the  first  was  returned  or  served  (e) ; 
and  therefore  if  the  plaintiff  show  two  writs  issued,  the  first  ol  which  is  in 
time,  with  reference  to  the  cause  of  action,  but  the  second  is  not,  he  will 
fail,  unless  he  prove  that  the  first  has  been  returned  or  served  U  h  even 
although  he  declared  in  time  after  the  first  writ  (g). 

Where  a  continuance  of  the  first  writ  must  be  shown,  it  is  essential  to 
show  that  the  first  writ  was  returned  (/O-  Where,  in  a  penal  action,  a 
capias  ad  respondendum  issued  on  the  8th  of  November,  and  within  the  year 
but  had  not  been  returned,  and  a  second  capias  was  issued  on  the  13th  ot 
November,  but  after  the  expiration  of  the  year,  and  the  declaration  was  ot 
the  same  terra,  the  Court,  on  the  above  distinction,  held  that  there  was  not 
suflicient  proof  that  the  action  had  been  commenced  in  time;  and  said,  th;.t 
if  two  writs  be  issued,  one  within  a  year  after  the  offence  committed,  but 
the  other  not,  it  is  necessary  that  the  first  should  be  returned  to  connect  it 

with  the  second  (i)- 

So,  where  in  an  action  of  debt  for  a  penalty,  the  offence  was  proved  to 
have  been  committed  on  tlie  23d  of  July,  1791,  and  a  latitat  was  produced 
tested  July  13th,  indorsed  July  27th,  and  returnable  on  the  morrow  ot  All 


meiit  of 
action. 


Taunt.  .'555.  Usury  was  cominitted  April 
30,1810,  the  writ  sued  out  14th  of  March 
1811 ;  time  to  declare  had  been  repeatedly 
obtained,  and  the  declaration  was  ulti- 
mately delivered  on  the  last  day  of  Mi- 
chaelmas Term,  1811,  intitlcd  of  Easter 
Term,  1811  ;  and  the  Court  held  that  the 
production  of  the  writ  within  time  was 
siirticient,  and  that  evidence  was  unneces- 
sary to  sliow  that  the  action  proceeded  on 
that  writ. 

(«)  Ibid.  And  see  the  observations  of 
Gibbs.  C.  J.  in  Thistleioood  v.  Crocroft, 
G  Taunt.  141. 

(6)  4  Taunt.  555 ;  G  Taunt.  141 . 
(c)  Thistlncood  v.  Cmcroft,  6  Taunt. 
141;  1  Marsh.  491).  In  the  Common 
Pleas,  if  tlie  trial  be  in  term,  the  pluvituin 
is  of  tlie  term  ;  if  it  be  in  vacation,  it  is  of 
the  preceding  term.  By  the  course  of  the 
Common  Pleas  the  plaintilF  has  all  the 
vacation  of  the  term  ensuing  the  term  in 
which  process  is  returnable  to  declare  in, 
Tidd's  Prac.  42G,  7th  edit.,  but  he  may  be 
ruled  to  declare  at  the  eutl  of  the  second 
term.     Ibid. 


{d)  Thistlewood  v.  Cmcroft,  6  Taunt. 
141. 

(e)  Stanway  q.  t.  v.  Pei-ry,  2  B.  &  P. 
157.  Weston  v.  Fournicr,  14  East,  491 ; 
supra,  584  ;  G  T.  R.  G17. 

(./•)  Ibid. 

(fir)  Ibid. 

{h)  Harris  v.  Woolfard,  6  T.  R.  G17. 
For  until  that  be  done  the  Court  is  not  in 
possession  of  the  cause,  so  as  to  award  an 
alias  or  plurics  for  bringing  the  defendant 
into  court.  7  Mod.  3  ;  1  Lutw  200 ;  1 
Ld.  Ray.  435 ;  2  Ld.  Ray.  833 ;  Willes, 
253;  fidd.  184,  7th  edit.  It  was  also 
objected,  in  the  case  of  Harris  \.  Woul- 
ford,  that  the  writ  did  not  state  the  cause 
of  action,  the  proceeding  being  under  the 
Lottery  Act,  27  (ieo.  3,  c.  1,  but  it  was 
held  that  it  could  not  be  considered  at 
Nisi  Prius  whether  the  proceedings  had 
been  regular  or  not.  See  Kiiaj  v.  Home, 
4  T.  R.  349  ;  2  B.  &  P.  157;  14  East, 
491 ;  G  Taunt.  102. 
(i)  Ibid. 
3x3 
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Commpncc-    Souls  (/<),  and  u  second   liilUut  wan  \)Todace(},  tested  NovenilK-r  *2Htli,   1701, 

nient  of         indorsed  January  13tli,  1792,  returnable  on  Monday  next  after  eij^ht  days 

action.  ^j.  g^   fiiiary,  and  the  memorandum  of  the  declaration  was  of  Hilary  Term, 

1795,  and  the  first  writ  had  not  been  returned,  it  was  held  that  a  nonsuit 

ought  to  be  entered  (/;. 

In  an  action  of  assumpsit  it  was  held  to  be  no  defence  to  show  that  the 
defendant  paid  the  debt  after  the  issuing  an  alia:i  pluries  latitat,  although 
the  writ  of  latitat  was  not  returned,  and  although  the  debt  was  paid 
witiiout  any  knowledge  on  the  part  of  the  defendant  that  the  action  was 
commenced. 

Here  it  was  unnecessary  to  connect  the  last  writ  with  the  preceding  ones, 
and  the  irregularity  in  proceeding  on  the  pluries  writ  was  waived  by  the 
defendant's  appearance  (w).  But  it  seems  that  if  the  i)ayinent  had  been 
l)revious  to  the  issuing  the  7)/?m>«  writ,  then,  inasmuch  as  the  plaintiff  must, 
to  entitle  himself  to  costs,  have  i)roved  a  commencement  of  the  action  pre- 
vious to  the  payment,  he  would  have  failed  if  he  could  not  have  i)roved  the 
return  of  the  latitat  {n). 

In  general,  it  seems  that  an  irregularity  i"  the  commencement  of  the 
action  will  not  suj)port  the  objection  that  the  action  has  not  been  conimenced 
in  time(o). 

The  real  time  of  suing  out  a  writ  may  be  shown  in  o|>position  to  the 
teste  (t?);  and  if  in  a  penal  action  the  writ  be  not  sued  out  till  after  the  ex- 
piration of  the  year,  although  by  relation  it  be  within  the  time,  the  plaintiff 
ought  to  be  nonsuited  (</). 

A  judgment  of  discontinuance  has  relation  to  the  date  of  the  rule  to  dis- 
continue (7-). 

IJy  the  Stat.  39  &  40  Geo.  3,  c.  105,  parties  in  any  ])ersonal  action,  or 
action  of  ejectment,  in  the  Common  Pleas  at  Lancaster,  nuiy  give  in  evi- 
dence any  cause  of  action,  or  bar,  which  has  occurred  prior  to  the  day  of 
the  actual  signing  of  the  capias  ud  resj>ondendum,  or  other  process,  first  issued 
forth  in  such  action,  or  prior  to  the  day  of  actually  serving  such  declaration 
in  ejectment,  although  such  matters  may  not  have  occurred  prior  to  the 
teste  and  return  of  the  original  writ,  or  jjrior  to  the  assizes,  or  time  within 
or  whereof  such  declaration  shall  be  filed  or  recorded  (.«). 
Modern  IMany  of  the  above  decisions  respecting  the  commencement  of  actions  are 

practice.        inapplicable  in  respect  of  actions  brought  subsequently  to  the  uniformity  of 


{k)  In  all  continued  writs  tlie  alius 
nuist  bo  tested  on  the  day  wlun  the  for- 
mer was  returnable,  2  Salk.  099. 

{I)  Harris  q.  t.  v.  Woolford,  0  T.  It 
617.  In  Bates  q.  t.  v.  Jenkinsou,  there 
cited,  the  contrary  was  held,  on  the  ground 
that  the  first  writ  Lad  been  returned. 
There  the  plaintift'  proved  two  writs,  the 
first  of  wliich  was  not  served,  but  was 
returned;  and  it  was  objected,  that  proof 
ouglit  to  be  given  that  the  first  writ  was 
continued.  Ld.  Mansfield  overruled  the 
objection,  and  the  Court,  on  a  motion  for 
a  new  trial,  held  that  the  continuances 
might  be  entered  at  any  time. 

(/«)   Toms  V.  Powell,  7  East,  536. 

(n)  See  the  observations  of  Lawrence, 
J.  7  East,  538. 

{o)  Harris  q.  t.  v.  Woolford,  6  T.  R. 
617  j  7  East,  536. 


(p)  Johtuon  v.  S  mi  til.  Burr.  9G0;  supra, 
584.  An  original  writ  should  always  be 
test' d  after  the  cause  of  action;  and  if 
a  plaintiff,  to  save  the  Statute  of  Limita- 
tions, reply  an  original,  bearing  <late  be- 
fore the  cause  of  action,  it  is  abateable,  2 
Burr.  967.  So,  in  the  case  of  a  writ  of 
privilege  by  an  attorney,  which  is  in  the 
nature  of  an  original.  Jones  v.  liitnirt, 
cited,  ibid.  As  to  the  teste  of  an  original, 
see  Price  v.  The  Hundred  of  Chewton, 
1  P.  Wms.  427. 

(7)  Moj-r'tsv.  Harwood,  Wic.  5  Geo.3. 
B.  N.  P.  195. 

(/•)  Brandt  v.  Peacock,  1  B.&  C.  649. 

(.?)  For  further  observations,  see  tit. 
Ill  XDRED — Justices— Limitations — 
Tender. 
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process  Act  and  modern  practice,  the  time  of  issuing  the  writ,  which  is  the   Modern 
commencement  of  the  action,  being  now  stated  on  tlie  record  {t).  practice. 

The  information  before  the  magistrate  is  the  commencement  of  a  criminal 
prosecution  (ii). 

It  is  a  o-eneral  rule  of  law  that  several  acts  done  at  several  times,  yet 
done  in  performance  of  the  original  contract  and  agreement  of  the  parties, 
shall  be  adjudged  as  executed  at  one  and  the  same  time ;  and,  therefore,  if 
a  man  make  a  deed  of  feoffment,  with  warranty,  and  deliver  the  deed,  and 
at  another  time  makes  \\\evy  secundum  fonnain  vliarlcB,  the  warranty  is  good, 
althouo-h  no  estate  passed  at  the  time  of  the  deed  to  which  the  warranty 
could  be  annexed  (x). 

Althouo-h  the  law  does  not  in  general  regard  a  fraction  of  a  day,  yet  a  Fraction 
day  is  always  considered  to  be  divisible  for  the  purposes  of  justice  (y).  If  of  day. 
a  cause  of  action  be  laid  on  the  first  day  of  the  term,  a  general  memorandum 
is  sufficient,  for  the  term  for  the  ])urpose  of  delivering  a  declaration  does 
not  commence  till  the  sitting  of  the  Court  on  that  day  (2).  A  permit  under 
the  stat.  26  Geo.  2,  c.  59,  s.  30,  dated  at  nine  o'clock  in  the  morning,  and 
allowing  an  hour  for  the  removal  of  wine  from  A's  stock,  and  two  days  more 
for  the  delivery  of  wine  into  J5's  stock,  expires  at  ten  in  the  morning  of  the 
second  day  after  the  date(«).  Where  a  sheriff  seizes  the  goods  of  a  trader 
under  n  fieri  facias,  and  after  the  seizure,  but  on  the  same  day,  the  trader  is 
arrested,  and  becomes  bankrupt  from  lying  in  prison  for  two  months,  the 
assignees  cannot  recover  against  the  sheriff  (i). 

AVhere  a  declaration  was  served  on  a  Saturday,  it  was  held  that  Sunday 
was  to  be  reckoned  in  computing  the  time  of  signing  judgment  for  want  of 
a  plea  (c). 

It  has  been  said,  that  reasonable  time  is  a  question  of  law  {d).  In  the 
abstract,  reasonable  time  includes  both  law  and  fact ;  but  it  seems  to  be 
clear,  that  in  particular  cases  reasonable  time  may  either  be  an  inference  of 
law  from  the  particular  facts,  that  is,  where  they  are  such  as  fall  within  any 
general  known  rule  of  law,  or  may  depend  upon  the  conclusion  of  the  jury 
tliat  the  time  is  reasonable  or  not,  in  point  of  fact,  with  reference  to  the 
ordinary  practice  and  course  of  dealing,  or  to  a  man's  duty  as  a  moral  agent, 
under  the  particular  circumstances  of  the  case  (<?). 


Reasonable- 
time. 


{t)  See  above,  tit.  Penal  Action — 
Hundred. 

(«)  Snprn,^\'2. 

(x)  Second  resolution,  Lord  Cromirell's 
Case,  2  Rep.  74.  See  further,  'i  Ld.  Ray. 
1090;  2  Burr.  llf)-->. 

(y)  3  Burr.  1-2-il.  1334;  Dy.345;  Salk. 
625 ;  3  Wils.  274.  In  the  older  authori- 
ties it  is  stated,  with  a  precision  somewliat 
amusing,  that  as  an  instant  is  the  end  of  one 
time  and  beginning  of  another,  it  may  be 
divided  into  two  parts.  So  tliat  in  consi- 
deration of  law  there  is  apriority  of  time  in 
an  instant,  Co.  Litt.  185,  b.  Tliis  nice  ope- 
ration of  bisecting  an  instant,  is,  however, 
permitted,  merely  ex  Indulgentid  lecjis ;  for 
though  according  to  what  is  termed  "  the 
learning  of  instants,"  an  instant  may  be 
divided  int  j  two  parts,  yet  the  law  will 
by  no  means  permit  it  to  be  carved  out  into 
three;  Fitzwilliai/i'sCase,G Co.'^3.  Where 
the  word  instuntcr  occurs  in  a  rule  to  abide 
by  a  special  plea,  according  to  the  practice 


of  the  Common  Pleas,  it  appears  that 
twenty-four  hours  is  meant.  {Price  v. 
Simpson,  1  Taunt.  343.)  But  qu.  wliether 
instanter,  as  applied  to  the  subject-matter, 
may  not  be  taken  to  mean  before  the  rising 
of  the  Court,  where  the  act  is  to  be  done  in 
Court,  or  before  the  shutting  of  the  office 
on  tlie  same  night  when  the  act  is  to  be 
done  there.  li.  v.  Johnsov,  0  East,  587,  n, 
(z)  Pugh  V.  Robinson,  1  T.  II.  116. 

(a)  Cooke  V.  SchoU,  5  T.  R.  255.  Ex 
parte  Farquhar,  infra.  Cowie  v.  Harris, 
1  M.  k  M.  141.  Hardy  v.  Eyle,  9  B.  &  C. 
603,  infra,  1137.  Lord  Holt's  rule  as  to 
age,  1  Salk.  44  ;  4  B.  &  Ad.  204.  Godson 
V.  Sanctuary,  4  B.  6:  Ad.  255. 

(b)  Thmnas  v.  Desamjes,  2  B.  &  A.  586. 
{(•)  Shoebridgev.  Teicin,  G  Dowl.  P.O. 

126. 

{(1)  Com.  Dig.  Timps.  D. 

(c)  4  B.  &  A.  :38!J;  Sira.  1271  ;  Co. 
Litt.  56,  b.;  Willes,  135.  200.  Yol.  I. 
tit.  Law  and  Fact. 
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If  a  bill  of  lading  stipulate  for  the  payment  of  donmrrnpe  l»y  the  consipnec 
of  goods  after  a  limited  time  from  the  ship's  arrival,  if  the  goo<ls  of  the  jmr- 
ticular  consignee  are  not  ready  for  discharge  at  the  time  of  the  ship's 
arrival,  he  must  have  a  reasonable  time  for  removing  them  after  they  are 
ready  ;  and  in  such  a  case,  if,  after  using  reasonable  disi)atoh,  he  cannot 
clear  them  within  the  stipulated  period,  he  will  not  be  liable  for  denmrrage 
till  the  expiration  of  such  reasona1)le  time  ;  but  when  that  is  expired,  he 
will  be  liable,  though  the  stipulated  period,  reckoning  from  the  time  when 
the  discharge  of  his  own  goods  might  have  commenced,  has  not  elapsed  (/). 

If  a  deed  be  proved  to  have  been  delivered,  but  the  time  of  delivery  does 
not  appear,  it  shall  be  intended  to  have  been  delivered  on  the  day  of  the 
date  (g). 

An  action  will  not  lie  on  a  contract  made  on  a  Sunday  (A). 

Unless  the  date  of  an  instrument  be  impeached  by  evidence,  it  will  be 
taken  to  be  the  true  date  (i). 


Particulars 
of  proof. 


TITHES. 

In  an  action  of  debt  under  the  stat.  2  &  3  Ed.  0,  c.  13  {k),  for  not  setting 
out  tithes,  the  plaintiff  must  establish,  Ist,  his  title  as  rector,  lay  impro- 
priator, &c. ;  and  '2dly,  the  defendant's  liability  as  an  occupier  of  lands 
within  the  parish,  &c. ;  3dly,  the  value  of  the  tithe. 

1st,  Direct  evidence  of  title  in  detail  consists  in  proof  of  the  jdaintifTs 
ordination  by  the  bishop,  and  his  institiition  and  induction,  his  stibscrijition 
to  the  Act  of  Uniformity  in  the  presence  of  the  bishop,  and  his  reading  the 
39  Articles  within  two  months,  and  declaring  his  assent  to  them  (/) ;  but  it 
will  be  presumed  that  he  has  read  them  till  the  contrary  bo  proved  (m). 


(/)  Bogers  v.  Hunter,  1  M.  &  M.  03  ; 
and  see  Ilarmnn  v.  Gaiidolph,  1  Holt's  C 
35.  Harman  v.  Mant,  4  Camp.  H!l ; 
Leerx.  Yates,  3  Taunt.  387. 

(g)  Per  Coke,  C.  J.  who  directed  the 
jurj-  accordingly,  1  Kol.  R.  3,  pi.  5.  Stone 
V.  Grahhain,  12  Vin.  Ab.  Q.  a.  A  lease 
dated  the  1st  of  May,  to  hold  from  the  date, 
or  day  of  the  date,  conimenccs  on  the  2d 
of  May,  Co.  Litt.  46  b. ;  but  to  hold  from 
the  making  thereof,  or  thenceforth,  com- 
mences on  the  day  on  which  delivered.  A 
lease  dated  on  the  fortieth  of  March,  to 
begin  from  the  date,  takes  effect  Ironi  the 
time  of  delivery.  A.  on  the  2d  of  August 
makes  an  obligation  to  B. ;  afterwards,  on 
the  same  day,£.  releases  all  actions  ?«(/?/e 
datum  script  i,  the  obligation  is  discharged, 
for  date  means  delivery.  Secus  if  the 
release  be  to  "the  day  of  the  date,  Eooke  v. 
Bichards,  9  Car.  B.  R.  Harg.  Co.  Litt. 
46  b.  (8.)  Condition  to  stand  to  an  award 
made  within  four  days  of  the  date,  an  award 
made  afterwards  on  the  same  day  is  bind- 
ing. Street's  Case,  StUes,  382. "  The  day 
of  the  date  may  be  construed  either  exclu- 
sively or  inclusively,  according  to  the  in- 
tention of  the  parties  as  collected  from  the 
context  and  subject-matter.  Pugh  v. 
Duke  of  Leeds,  Cowp.  714. 

(/;)  Smith  v.  Spnrroic,  4  Bingh,  84. 
■Fennell  v.  Bidler,  5  B.  &  C.  406. 

(i)  Anderson  v.  Westo7i,  7  Bing.  N.  C. 


2W.  The  time  of  an  indorsement  withont 
date  is  a  question  for  the  jur)-.     lb. 

( kj  Tliis  »tat .  gives  treble  the  value  of  the 
tithes  witiilitld  ;  and  \vht;n  the  single  value 
found  by  tlie  jtiry  does  not  exceed  2U nobles 
(6  /.  IIJ*.  4  d.)  the  stat.  8  ic  S)  \V.  3,  c.  11, 
s.  3, gives  the  plnintiff"hisc<ij'fs  ;  if  the  jury 
find  the  single  value  above  tliat  sum,  or  an 
arbitrator  awards  a  less  sum,  or  where  the 
plaintiff  declaring  for  a  less  sum,  the  defend- 
ant suffers  judgment  by  default,  so  that  the 
value  is  not  found  by  the  jury,  the  defend- 
ant is  not  liable  to  thisc  costs.  See  Jiar- 
nnrd  v.  3/w.«,  1  II.  B.  107.  But  still  the 
costs  may  be  taxed  for  the  plaintiff  on  a 
count  for  the  single  value.  lb.  Small 
titlics  to  the  value  of  10  /.  are  recoverable 
before  two  justices,  by  stat.  7  &  8  W.  3, 
c.  6;  53  G.  3,  c.  127  ;  5  &  G  W-  4,  c.  74. 
See  2  Burn's  J.  tit.  Titiie.-*.  Where  the 
appellant  against  a  summary  proceeding 
for  tithes  under  the  statute  7  6:  8  W.  3, 
c.  G,  s.  1,  appeared  before  the  justice*,  but 
offered  no  evidence  of  a  modus,  held  tint 
such  evidence  was  propt-rly  rejected  by  the 
justices  at  sessions.  B  v.  Jefferys,  1  B. 
iS:  C.  604.  See  the  Commutation  Act, 
6&7  W.  4,  c.71. 

{I)  B.  .\.  P.  188.     See  Watson's  C.  L.  6. 

( //()  Pou-ell  v.  Milbank,  3  Wils.  355  ; 
2  Bl.  851.  After  fifteen  years' possession 
of  a  benefice,  the  testimony  of  several  per- 
sons, wl^  ^tated  that  they  had  generally 
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Presumptive  evidence  of  title  is  usually  sufficient,  as,  by  proof  of  undis- 
turbed possession  of  the  rectory  and  perception  of  tithes  without  dispute  (n). 
But  evidence  that  the  })laiutiff,  as  farmer  of  the  tithes,  caUcd  u  meeting  of 
the  jjarishioners,  and  proposed  a  composition,  which  was  not  followed  by 
any  agreement,  although  no  one  of  the  meeting  disputed  his  title,  was  held 
to  be  insufficient  (o). 

Tlie  stat.  2  &  3  Ed.  6,  c.  13,  which  gives  the  action,  enacts,  "  that  no  person 
shall  from  thenceforth  take  or  carry  away  any  such  or  like  tithes  which 
have  been  yielded  or  paid  within  forty  years,  or  of  right  ought  to  have  been 
paid,  &c."  ip).  If  the  declaration  state  that  tithes  have  been  paid  within 
the  forty  years,  evidence,  it  seems,  is  requisite  to  prove  the  fact  (q).  But  if 
it  be  merely  alleged  that  the  tithes  were  payable,  it  will  be  presumed  that 
tithes  were  then  payable  to  the  rector  (r),  even  although  tithe  of  corn  be 
claimed,  and  it  appear  that  as  far  as  living  memory  extends  the  lands  have 
been  in  pasture,  and  have  paid  no  tithe  (s).  And  if  the  defendant  object 
that  the  articles  of  which  tithe  is  claimed  were  not  cultivated  in  England 
jirevious  to  the  stat.  of  Ed.  G,  the  burthen  of  proof  will  lie  upon  him  (t). 

Tithes  are  due  to  the  rector  of  common  right;  but  where  a  vicar (m)  or 
other  person  claims,  proof  of  the  endowment  or  other  title  is  necessary. 


Prcsmnp- 
tive  evi- 
dence of 
title. 


attended  divine  service  for  the  two  montlis 
next  after  tlie  j)lai'itifF's  jiosscssi'm,  and 
tliat  none  of  them  had  heard  him  read  the 
3!J  Articles,  was  held  to  I)e  of  no  weight. 
Chapman  v.  Beard,  Gwill.  1482 ;  3  Anstr. 
942. 

(m)  Ttadford  v.  Macintosh,  3  T.  R.  G3.5. 
Barnes  v.  Messenger, \^  East, 2.'i0 ;  infra, 
71)0.  Chapman  v.  Beard,  Gwill.  1482; 
B.  N.  p.  188.  Possession  of  titlies  is 
sufficient.  Wheehr  v.  Heydon,  Cro.  Jac. 
328. 

(o)  Wyburd  v.  Tuck,  1  B.  &  P.  458 ; 
Gwill.  1.517. 

{p)  The  omission  of  this  allegation  is 
fatal,  even  after  verdict.    Butt  v.  Howard, 

4  B.  &  A.  6.55. 

(7)  Lord  Mansfield  v.  Clarke,  9  Geo.  3, 

5  T.  R.  264,  n. 

(r)  Mitchell  V.  Walker,  5  T.  R.  260. 

(»')  Ibid.  In  Kinastun  v.  Clarke,  Sum- 
mer Assizfs,  Salop,  1769,  cited,  5  T.  R. 
265,  n.  Yates,  J.  is  stated  to  liave  said, 
that  he  thought  it  necessary  to  prove  per- 
ception of  tithe  in  kind,  in  analogy  to  the 
meaning  of  the  legislature  at  the  time  of 
passing  the  Act;  hut  Buller,  J.  said  that 
the  note  of  this  case  was  a  loose  one,  and 
not  to  he  depended  on. 

(t)   Halliwell  V   Trapps,  2  N.  R.  173. 

(;/)  The  vicar  can  only  niiike  out  his 
title  to  the  claim  of  small  tithes  by  evi- 
dence either  of  endowment  or  of  prescrip- 
tive enjoyment.  Hiscocks  v.  Wilmot,  1 
Gow.  C.197.  Where  there  had  been  long 
continued  enjoyment  according  to  recitals 
in  ancient  leases,  which  was  answered  by 
putting  in  the  origiiial  grant  of  32  Hen.  8, 
subject  to  a  comlition  of  endowment  as  to 
the  vicar,  the  court  presumed  thiit  the 
Crown  dispensed  with  a  strict  performance 
of  the  condition,  and  that  by  some  inter- 
mediate acts  not  appearing,  the  particular 


endowment  was  subsequently  sanctioned 
and  validated.  Woulley  v.  Birhcnshair, 
12  Pri.  702.  Where,  in  the  abstnee  of  any 
endowment,  it  was  clear  that  agistment 
eu  nomine  had  never  been  rendered  either 
to  the  rector  or  vicar,  but  the  result  of 
the  evidence  of  terriers  from  1685  down- 
wards, tended  to  show  that  the  parishioners 
conceived  the  vicar  to  have  under  the  lost 
endowment  a  right  to  all  the  small  tithes  of 
the  parish  except  certain  tithes  specifically 
stated  to  belong  to  the  rector :  and  on  the 
other  side  there  was  much,  and  clear  evi- 
dence of  a  money-payment  to  the  vicar, 
which  covered  hay  and  tjrassinf/,  and  an 
absence  of  all  perception,  the  Court  de- 
clined to  decree  for  the  vicar  for  agistment, 
but  offered  an  issue;  with  respect  also  to 
certain  townships  wherein  the  vicar  never 
had  received  nor  shown  any  title  to  receive 
the  whole  of  the  small  tithes,  the  Court 
held  tlnit  it  should  not  be  presumed  that 
the  endowment  contained  a  gift  to  him  in 
general  terms  within  the  rule  established 
by  the  authorities.  Willis  v.  Farrer,  2 
Y.  6t  J.  217.  And  see  Clark  v.  Stapler, 
Gow.  926.  Cartwrif/ht  v.  Bailey,  ib.  937 ; 
and  Kennicott  v.  Watson,  2  Pri.  250,  n. 
Jeremy  v.  Sfrtingeways,  ib.  472.  Where 
the  endowment  is  lost  and  the  rector  has 
received  no  small  tithes,  but  the  vicar  all 
that  liave  been  rendered,  it  is  to  be  j)re- 
sumed  in  favour  of  the  vicar,  tliat  the 
endowment  conferred  on  him  by  a  general 
expression  all  small  tithes  whatsoever,  and 
when  that  is  inferred,  they  carry  not  only 
such  as  were  then  actually  received,  but 
such  as  although  then  neglected,  came 
afterwards  into  existence  by  reason  of  im- 
provements in  husbandry.  Ib.  Upon  a 
question  whether  the  vicar  was  entitled  to 
certain  small  tithes  claimeil  throughout 
the  parish  generally,  and  the  issue  tendered 
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TITHES 


Proof  of 
perception. 


Payment, 
&c. 


Lay  impro' 
priator. 


Proof  of  tlie  actual  perception  of  tithes  of  the  kind  claimed  is  forcilde 
evidence  of  the  right  (a-).  Evidence,  even  in  a  single  instance  within  thirty- 
years,  of  a  composition  with  the  vicar  for  agistnaent  tithe  of  a  particular 
close,  has  been  held  to  be  sufficient  to  entitle  him  to  small  tithes,  on  a  bill 
filed  by  him  for  tithe  herbage  and  furze  (y). 

Proof  of  the  payment  even  of  a  bad  modus  is  evidence  of  title  to  tithes  in 
kind  ;  for  it  is  a  temporary  composition  for  the  tithes  demanded,  which  is 
evidence  of  the  enjoyment  of  and  title  to  the  tithes  themselves  (r). 

An  endowment  may  be  established  by  evidence  of  usage,  which  would  not 
support  a  prescription.  JVIany  endowments  have  been  made  within  the 
time  of  legal  memory,  and  the  deeds  being  lost  can  be  proved  by  usage 
only  (a).  Usage  is  the  broad  ground  of  presuming  in  favour  of  the  vicar's 
endowment ;  and  if  tithes  have  been  usually  received  by  the  vicar  which 
are  not  expressed  in  the  original  endowment,  a  subsequent  endowment  will 
be  presumed  (h). 

Evidence  of  the  perception  of  the  tithe  of  hay,  and  of  small  tithes  by  a 
vicar,  is  evidence  of  a  prescription  which  supposes  an  endowment  (c). 

Proof  that  the  rector  of  the  parish  B.  has  for  many  years  received  tithes 
for  lajid  in  the  parish  H.  is  evidence  of  title  in  the  rector  of  jB.  to  the  tithe 
of  that  land  as  against  the  occupier  {d). 

A  receipt  for  tithes,  signed  not  by  the  receiver,  but  merely  by  his  deputy, 
has  been  held  to  be  inadmissible  (e).  And  where  a  modus  of  every  tenth 
day's  cheese  for  a  certain  period  of  the  year,  in  lieu  of  milk,  was  insisted  on, 
proof  of  the  delivery  of  the  cheese  at  the  house  of  the  tithe  gatherer,  but  not 
to  himself,  was  held  to  be  inadmissible  to  prove  the  perception  of  the  mo- 
dus {/).  Payment  of  a  composition  for  turnips,  whether  pulled  or  eaten 
off  the  ground,  was  held  to  be  no  evidence  of  perception  of  agistment 
tithe  (g). 

If  the  plaintiff  sue  as  lay  impropriator,  proof  of  his  title  usually  consists 


by  the  defendant  was,  whether  he  was 
entitled  to  those  of  a  small  part  of  the 
parish,  in  which  the  defendant's  lands  were 
situate,  alleged  to  belong  to  the  owner  of 
the  lay  fee,  held,  that  admitting  thereby 
the  vicar's  general  title,  it  was  for  the  de- 
fendant to  make  out  the  exemption,  and 
very  slight  evidence  of  perception  by  the 
plaintiiF  being  sufficient,  the  defendant  was 
not  permitted  to  avail  himself  merely  of 
supposed  inadmissibility  of  evidence  where 
he  offered  none  in  support  of  his  own  case, 
and  that  sequestrator's  accounts  produced 
from  the  bishop's  registry  were  admissible 
and  alone  sufficient  to  sustain  the  verdict 
In  favour  of  the  plaintiff.  If  tlie  evidence 
were  improperly  received,  still  if  there 
was  any  which  was  unobjectionable  and 
sufficient  to  sustain  the  verdict,  the  Court 
would  act  upon  it.  Pulley  v.  Hlnton, 
12  Pri.  625. 

(.t)  Where  several  species  of  small  tithes 
have  been  received  by  the  vicar,  which 
have  not  been  included  in  the  original  en- 
dowment, wliich  enumerated  certain  arti- 
cles only,  it  was  held  that  it  extended  to 
tithes  ejusdem  generis.  Manbij  v.  Lodge, 
9  Price,  244.  Manby  v.  Curtis,  1  Price, 
225.      fcjo    if  he  has  taken   other   small 


tithes,  agistment  tithes  will  be  decreed. 
Scott  V.  Lawson,  7  Price,  267 ;  'mfra 
note  (b). 

(y)  Goole  Y.  Jordan,  GwiU.  6i8. 

(z)  Travis  v.  O.r^ow,  Gwill.  1074. 

(rt)  Jncltson  V.  Walher,  Gwill.  1231. 

(6)  Williams  v.  Price  and  others,  4 
Price,  156.  Cunliffe  v.  Taylor,  2  Price, 
329.  Parsons  v.  Bellamy,  4  Price,  190. 
But  where  the  vicar  rests  on  presumptive 
evidence  of  endowment  arising  from  per- 
ception, unless  he  show  that  he  has  re- 
ceived tithe  from  the  part  of  the  parish  in 
respect  of  which  exemption  is  claimed,  the 
defendants  will  be  entitled  to  an  issue. 
Armstrong  v.  Heicett  and  others,  4  Price, 
216.  Vide  etiam,  Kennicott  v.  Watson, 
2  Price,  250,  n.  The  vicar  must  show 
actual  perception  of  such  otiier  tithes. 
Ibid.  If  we  find  the  vicar  receiving  small 
tithes  and  no  one  else  receiving  any  por- 
tion, it  is  to  be  presumed  he  is  endowed  of 
all;  per  Gibbs,  C  li.  lb. 

(c)  Travis  v.  Oxton,  Gwill.  1066. 

(rf)  Barnes  v.  Messenger,  13  East,  250. 

{e)   Yate  v.  Leigh,  Gwill.  861. 

(/)  Wake  V.  Buss,  Gwill.  1396;  1 
Ans'tr.  295. 

ig)  Gwill.  1462. 
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in  showing  that  the  tithes  beh)nged  to  one  of  the  dissolved  monasteries,  and    Lay  im- 
were  granted  to  one  from  whom  he  deduces  his  own  title  (h).     Enjoyment   propnator. 
of  the  tithes  and  ancient  deeds  conveying  the  tithes,  are  in  such  cases 

evidence  of  title  (j).  ,     ..  ,      r  i  •    i 

If  he  sue  as  lessee  of  tithes,  he  must,  in  addition  to  the  title  of  his  lessor,    Lessee, 
prove  the  lease  (k).     And  it  seems  that  if  he  show  himself  to  be  entitled  to  a 
moiety  only  (Z),  as  under  an  assignment  of  a  lease  by  one  of  two  joint- 
tenants,  he  will  be  entitled  to  recover  (>«)• 

It  seems  that  if  a  lessee  of  tithes  describe  himself  as  the  owner  and  pro- 
prietor, the  objection  is  fatal  (n). 

The  notice  of  determining  a  composition  for  tithes  is  on  the  same  footing^ 
as  a  notice  to  quit  lands,  i.  e.  a  six  months'  notice  terminating  at  the  end  ot 
the  year  of  composition ;  where  therefore  the  year  ended  at  Michaelmas, 
and  the  notice  was  given  in,  held  that  it  did  not  apply  to  tithes  of  wool 
which  became  due  in  May(o). 

If  there  has  been  any  composition  for  tithes  with  the  plaintiff,  he  must    Determina- 
show  that  it  has  been  determined  by  a  six  months'  notice  previous  to  the    ^^^^^^.^ 
end  of  the  current  year(j9).     Where  the  inhabitants  had  for  many  years   ^^^^^ 
been  in  the  habit  of  paying  a  composition  for  vicarial  tithes,  and  the  vicar 
at  the  usual  time  of  settlement  gave  oral  notice  that  he  should  for  the  future 
require  tithes  to  be  paid  in  kind,  the  notice  was  held  to  be  sufficient  to 
determine  the  composition  (g).     But  a  mere  conversation,   and  demand  of 
tithes,  and  refusal  of  the  annual  composition  of  40 ;?.  without  any  formal 
notice,  was  held  to  be  insufficient  (r). 

Where  the  defendant  sets  up  a  modus,  but  fails,  it  seems  that  he  cannot 
afterwards  insist  upon  the  want  of  notice  (s),  any  more  than  a  tenant  can 
after  setting  up  an  adverse  title. 


(/()  Com.  Rep.  651 ;  infra,  791. 
(i)  Supra,    Prescriptiox  —  Grant. 
Kinaston  v.  Clarlte,  5  T.  R.  265 ;  Gwill. 
960. 

{k)  B.N.  P.  188.     And  a  lessee  cannot 
maintain  an  action   under   the  statute  in 
respect  of  tithes  severed  before  the  lease, 
for  on  severance  they  vested  in  the  lessor, 
Wi/burd  V.  Tuck,  1  B.  &  P.  158.     If  a 
parson  sows  his  glebe  and  then  leases  it, 
he  is  entitled  to  tithe.     Burn's  Ecc.  Law, 
tit.  Vacation ;   Tithe.     So  if  he  sell  the 
emblements,   reserving  the   lands.      If   a 
parson  let  his  rectory,  reserving  the  glebe 
lands,   he  shall   pay  tithe   to  the   lessee. 
Gib.  6G1.    Burn's  Eccl.  Law,  Tithe,  iii.  7. 
(/)  Nelthorpe  v-   Dorrlngton,  2    Lev. 
113.     Per  Buller,  J.,  1  B.  &  P.  464. 
(m)   Wyburd  v.  Tuch,  1  B.  &  P.  458. 
(n)  Stevens  v.  Aldrldge,  5  Price,  334. 
The  objection  was  not  taken  on  the  trial, 
but    after  a  verdict    for    the    defendant. 
Wood,  B.  said,  that  there  had  been  many 
instances  of  new  trials  being  refused  where 
a  fatal  objection  appeared  on  the  record, 
(o)  (Joode  V.  Howells,  4  M.  &  W.  198. 
\p)  Bishop  V.  Chichester,  2  Bro.  Ch. 
R.  IGl;    Gwill.   1217.  1220.     The  same 
notice  must  be  given  as  to  a  tenant  of  lands. 
Hewitt  \.  Adams,  Dom.  Proc.  April  19th, 
1782;  12  East,  84,  n.  cited;    1  B.  ^t  P. 
460.     If  ^.  lease  tithes  to  B.  pending  a 


composition,  and  A.  afterwards  determines 
the  lease  of  B.  before  any  alteration  is 
made  in  the  composition,  A.  cannot  deter- 
mine it  without  six  months'  notice.     Wy- 
burd V.  Tuch,  1  B.  &  P.  458.     If  the  bar- 
gainee of  tithes  for  one  year  underlet  them 
to  the  occupiers,  no  notice  from  the  bar- 
gainee for  the  following  year  is  necessary. 
Cox  V.  Braine,  3  Taunt.  95.     A  compo- 
sition for  tithes  ceases  with  the  death  of 
the  incumbent,  as  far  as  regards  his  suc- 
cessor.     Paynton  v.  Kirby,  2  Ch.  405. 
If  the  successor  receives  the  next  payment, 
he  is  Uable  to  the  executors  of  his  prede- 
cessor for  such  part  only  as  would  have 
been  paid  to  him  in  kind  had  he  survived, 
and  not   pro    rata,  in  proportion  to  the 
time  which  had  run  between  the  last  pay- 
ment and  his  death.     Williams  v.  Powell. 
10  East,  269.     Qu.  AVhether  a  composi- 
tion with  the  predecessor  be  primh  facie 
evidence   of  value.     Paynton  v.  Kirby, 
2  Ch.  405. 

(ry)  Leech  v.  Bailey,  6  Price,  504. 
(/•)  Fell  V.  Wlhon,  12  East,  83. 
(s)  Per  Richards,  C.  B.  in  Leech  v. 
Bailey,  6  Price,  504.  Lord  Thurlow  was 
of  a  different  opinion  in  Bishop  v.  Chiches- 
ter, on  the  authority,  it  seems,  of  Adams 
v.  Hewitt,  and  contrary  to  his  own  judg- 
ment. See  Peake's  L.  E.  443,  note(c). 
But  in  Bower  v.  Major,  3  Moore,  21G ; 


1084  tithes: 

Defence.  The  defonflant  may,  it  seems,  in  an  action  for  tithes  in  specie,  prove  a 

simoniacal  presentation,  which,  under  the  stat.  31  Eliz.  c,  6,  rendei-s  the 
clerk's  admission,  institution  and  induction,  wholly  void  (t).  But  this  is  no 
defence  to  an  action  for  a  composition  for  tithes,  where  one  year's  com- 
position has  been  paid  (u),  or  to  an  action  for  use  and  occupation,  where 
rent  has  been  paid  to  the  parson  (x). 

An  incumbent  de  facto  has  a  right  to  sue  for  tithes  (//). 

Severance.  A  layman  (z)  cannot  prescribe  de  nun  decimando,  either  as  against  a  priest 
or  lay  rector  (a)  ;  for  the  maxim  of  law  is  nidliwi  tempus  occurrit  ecclcsice  ; 
and  therefore  the  mere  fact  that  tithe  has  not  been  paid  affords  no  defence. 
Tithe  is  every  day  claimed  for  lands  inclosed  out  of  wastes  which  have  never 
paid  tithe  before  {b).  But  as  ecclesiastics  might,  previously  to  the  restrain- 
ing statutes,  have  aliened  their  possessions  sub  modo{e),  the  defendant  may 
prove  either  an  actual  severance  of  the  tithes,  or  that  a  composition  real 
has  been  entered  into. 

And  the  fact  of  severance  may  be  established,  not  only  by  means  of  the 
deed,  but  also  by  such  presumptive  evidence  as  warrants  the  conclusion  of 
severance  in  fact.  Thus,  in  the  case  of  The  Countess  of  Dartmouth  v.  Bo- 
berts  {d),  it  was  proved  that  the  vicar  had  been  endowed  of  the  tithe  of  hay 
throughout  the  whole  parish  in  tlie  year  1253,  and  that  the  right  remained 
annexed  to  the  vicarage  on  tlie  dissolution  of  the  monasteries.  The  plaintiff, 
on  the  other  hand,  claimed  under  a  deed,  purporting  to  convey  t])e  tithe, 
dated  1676,  and  proved  perception  as  far  as  living  memory  extended. 
Evidence  was  also  given  that  the  vicar  had  in  the  year  1777  instituted  a  suit 
for  the  tithe  of  hay  against  an  occupier  of  land  held  by  the  present  plaintiff, 
but  that  the  right  had  been  denied  by  the  defendant's  answer,  and  the  suit 
abandoned.  The  jury  by  their  verdict  negatived  the  claim  of  the  vicar; 
and  the  Court  held  that  the  verdict  was  right.  Lord  Ellenborough  observed, 
"  Assuming  that  under  the  endowment  the  vicar  was  once  well  entitled  to 
the  tithe  of  hay  co-extensive  with  the  limits  of  his  parish,  he  might,  before 
the  restraining  statutes,  have  granted  it  to  another  ecclesiastical  person, 
with  the  consent  of  the  patron  and  ordinary;  there  would  then  have  been 
a  portion  of  tithes  dissevered  from  the  vicarage ;  and  there  was  evidence 
that  it  was  so  dissevered,  from  the  conveyance  of  the  tithe  in  1676  to  Lord 
Halifax,  which,  after  their  disseverance,  but  prior  to  the  restraining  statutes, 
might  have  got  into  lay  hands.  We  therefore  want  to  pray  in  aid  only  this 
supposition  as  to  these  portions  of  tithe  which  appear  to  have  been  enjoyed, 
dissevered  from  the  vicarage,  that  they  were  so  dissevered.  And  in  favour 
of  modern  enjoyment,  which  is  the  best  interpreter  of  right  where  docu- 

1  B.  &  B.  4,  a  refusal  to  ])ay  a  composition,  (b)  Per  Ld.  Kenyon,  Mitchell  v.  Walker, 

alleging  a  modus,  was  lield  to  be  sufficient  5  T.  R.  260. 

to  determine  the  conii)ositiou.  ,.  g^^  ^j^^,  observations  of  Buller,  J.  in 

(0   Hob.    108.      Bruoh^hy    v.    Watts,  Mitchell  y.  Walker,  bT.W.  ^2m ;  iinA  oi 

0  Taunt.  ;333.  Wilmot,  C.  J.  in  Lord  Mansjield  v.  Clarke, 

(u)  Brookshy  v.  Watts,  6  Taunt.  333.  5  t  R.  264,  n.     So,  although  a  college  is 

{x)  Cooke  v.  Loxley,5T!.Tl.  4.  disabled  by  the  stat.  13  Eliz.  from  making 

{;/)  Per  Tenterden,  L.  C.  J.,  Halton  v.  ^  ^^,^^^^  ^^^^   ^^  ,3^^^.^  ^^^g^^  gt^tute  col- 

Love,  1  B.  &  Ad.  fjij'.}.  ]vaes  were  at  liberty  to  make  such  grants, 

(r)  But  a  l)ishoi.,  his  tenant  or  copy-  jj.  j^               ^,,^^  j.^^^^^  althougli  constautly 

holder,  may  show  that  he  and  all  his  pre-  i„u„iied  has  paid  no  tithes,  tlie  case  will 

deeessDrs  have  held  the   manor  by  them  jj^             ^^  ^^^^   presumption  of  a  grant. 

and    their   tenants    discharged    of   tithes.  j^;^/ 

Blshoii  of  Winchester's  Case,  2  Co.  44. 

{a)    Sec    Lord    Mansfield    v.     Clarke,  (d)   16  East,  V/3i. 

6  T.  R.  264,  n. 
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mentary  evidence  does  not  exist,  we  will,  in  conformity  witli  Lord  Kcnyon,    Severance, 
who  said  that  he  would  presume  two  hundred  deeds  if  necessary,  presume 
tiiat  a  disseverance  took  place." 

A  composition  real  in  the  case  of  an  ecclesiastical  rector  must  have  been  Composi- 
made  before  the  l^th  of  Eliz.  Ity  deed  executed  by  the  incumbent,  together  ^"^"'  '■'""'• 
with  the  patron  and  ordinary,  by  which  tlie  particular  lands  were  freed  of 
tithes  in  consideration  of  a  recompense  to  the  incumbent  and  his  succes- 
sors {e).  The  direct  evidence  of  such  a  composition  is  the  deed  itself;  this 
evidence  can,  however,  rarely  be  expected  (/).  And  such  a  composition 
may  be  established  by  evidence  short  of  the  production  of  the  deed  ((j). 

But  mere  usa"-e  in  receiving  a  specific  money  payment  in  lieu  of  tithes  is 
not  in  itself  sufficient  evidence  on  which  to  found  a  presumption  of  such 
a  deed ;  for  temporary  agreements  may  be  continued  for  convenience  by 
a  succession  of  incumbents;  and  there  is  no  adverse  enjoyment,  such  as  sup- 
plies a  presumption  of  a  grant  in  ordinary  cases  (h). 

The  rule  is  also  to  be  considered,  it  seems,  partly  as  a  rule  of  policy,  to 
lirevent  the  church  from  being  defrauded  :  were  it  otherwise,  every  bad 
modus  would  be  turned  into  a  good  composition  (i),  and  consequently  none 
can  be  presumed  which  is  subsequent  to  the  stat.  13  Eliz.  Hence  it  is  now 
an  established  rule  that  some  evidence,  independently  of  mere  usage,  must 
be  adduced,  to  show  that  such  a  composition  did  once  exist  (A).  As,  where 
instruments  are  given  in  evidence  which  strongly  denote  that  such  a  trans- 
action has  taken  place  (I). 

So,  where  in  fact  the  occupier  has  long  retained  that  which  by  law  he 
ought  not  to  retain,  and  yielded  to  the  parson  that  which  of  common  right 
he  is  not  bound  to  yield,  this  mutuality  of  loss  and  gain,  acquiesced  in  for 
a  length  of  time,  is  strong  corroborating  evidence  that  such  an  agreement 
has  been  executed  by  the  necessary  parties.  But  the  bare  fact  that  the  par- 
son has  received  less  than  of  common  right  is  due,  or  that  which  is  due  in 
a  less  beneficial  manner,  is  not  a  ground  for  presuming  a  real  composition  ; 
for  where  there  is  no  mutuality,  it  cannot  be  presumed  that  tlie  parson, 
with  the  consent  of  the  patron  and  ordinary,  agreed  to  forego  his  legal 
rights  (m). 

(e)  Gibson's  Codex,  tit.  30,  c.  5.  Degge's  occupation,  and  averdict  for  the  defendants, 
P.  C.  part  2,  c.  20.  Knight  v.  Halsey,  the  Court  refused  a  new  trial  on  the  ground 
2  B.  &  P.  204.  of  misdirection  as  to  the  doctrine  of  legal 

(f)  2  B.  &  P.  206.  presumption  applying  against  lay  impro- 
((/)  Ibid.;    and  Sawhridge  v,  Benton,       priators   against  whom  a   grant   may   be 

Anstr.  375.     The  evidence  in  support  of  presumed,  if  sustained  by  evidence;  held 

a  composition  real  was  the  partition  of  the  also,  that  the  question  of  locality  having 

lands  temp.  C.  2,  and  a  title  deduced  by  been  decided  by  the  jurj',  and  being  within 

various  deeds  therefrom,  by  which  it  ap-  their   peculiar   province,   the    Court    was 

peared  that  a  money-payment  was  payable  bound  by  it.     Ring  rose  \.  Todd,  \2,  Vi'i. 

in  lieu  of  tithes ;  there  was  also  a  verdict  650. 

in  favour  of  the  defendant,  in  a  suit  by  the  (70  P.  C.  Knight  v.  Halsey,  2  B.  &  P. 

rector  for  such  tithes,  and  there  was  no  206  ;  supra,  912. 

evidence  ofthi'ir  having  been  rendered  since  (J)  Knight  w.  HaJsey,  2   B.  &  P.  206. 

the  time  of  Ed.  2. ;  it  was  held,  that  in  the  Heathcote  v.  Mainwaring,  3  Bro.  C.  C. 

total  absence  of  reference  to  any  deed  of  217. 

composition,  the  evidence  to  sustain  it  was  Qt)  Robinson  v.  Appleton,  4  Wood,  10. 

insufficient,  and  an  account  was  therefore  Hawesx.  Sicain,A\Xoo(i,'M^.    Knight  v. 

decreed.   Lediardy.Anstey,  3  Y.  &  J.  548.  Halsey,  in  Dom.  Proc.  2  B.  &  P.  172. 206. 

See  also  Berney  v.  Harvey,  17  Ves.  119.  Per  Lord  Hardwicke,  Rotherhamv.  Fan- 

Upon  an  issue  in  a  suit  for  tithes  by  a  lay  shawe,  3  Atk.  628. 

impropriator,    against  parties   setting  up  (/)  Samhridge  v.  Be7ifon,  \n»t.  ^75. 

title  by  grant  in  another,  claiming  also  by  (in)  Knight  v.  Halsey,  2  B.  &  P.  206. 

lay  fee  the  tithe  of  particular  lands  in  their  Rolle's  opinion  in  the  case  of  the  Earl  of 
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Composi-  A  disseverance,  or  composition  real,  cannot  be  presumed  from  the  mere 

tion,  real.  fact  of  non-payment  of  tithes  to  the  cliurch.  Upon  a  bill  filed  by  the  vicar 
of  Chatteris  for  an  account  of  the  tithes  of  a  tract  of  land  called  Acre  Fen, 
and  where  it  was  answered,  that  from  time  immemorial,  and  before  the 
endowment  of  the  vicarage,  the  rector  impropriate  held  the  Miles  Lands 
in  lieu  of  the  tithes  of  Acre  Fen,  but  no  evidence  was  offered  to  prove  this, 
except  that  no  tithe  within  living  memory  had  been  paid  in  respect  of  Acre 
Fen,  and  the  deposition  of  a  witness  as  to  hearsay  declarations  by  old  per- 
sons, since  deceased,  that  the  Miles  Lands  had  been  given  in  lieu  of  the 
tithes  of  Acre  Fen,  the  deposition  was  rejected,  and  the  evidence  held  to 
be  insufficient  (n). 

As  an  ecclesiastical  rector  cannot  sever  the  tithes  by  grant,  no  grant  can 
be  presumed  ;  but  inasmuch  as  a  lay  impropriator  may  sever  and  aliene  the 
tithes,  it  may  no  doubt  be  presumed,  upon  proper  evidence,  that  he  has  done 
so.  Doubts,  however,  have  occurred  upon  the  question,  what  evidence  will 
be  sufficient  to  support  such  a  presumption.  It  is  clear,  that  proof  of  actual 
and  continued  possession  of  the  tithes  by  the  party  who  claims  adversely  to 
the  rector,  is  evidence  on  which  the  existence  of  a  grant  may  be  founded  (o). 

But  in  the  cases  of  The  Corporation  of  Buiy  v.  Evans  (2^):  Nagle\.  Ed- 
tcards{q),  and  Meade  v.  Norbury  (r),  it  was  held  that  the  long  enjoyment  of 
lands  without  payment  of  tithes  was  not  a  sufficient  foundation  for  presum- 
ing a  grant  from  the  lay  impropriator.  On  the  other  hand,  Wilmot,  C.  J., 
in  the  case  of  Lord  Mansfield  v.  Clarke  (s),  was  of  opinion,  that  if  in  the  case 
of  a  lay  impropriator  it  appeared  that  land  had  been  constantly  ploughed, 
and  that  tithes  had  never  been  paid,  the  case  was  open  to  the  presumption 
of  a  grant,  and  that  it  had  been  so  settled  in  Hotherham  v.  Fanshaice  {t). 

Buller,  J.  in  the  case  of  Mitchell  v.  Walker  {u),  intimated  his  opinion  that 
such  non-payment  would  afford  some  ground  for  such  a  presumption. 

Lord  Loughborough,  in  the  case  of  Ruse  v.  Calland  {x),  expressed  his  dis- 
approbation of  the  doctrine  in  the  Court  of  Exchequer,  in  not  presuming  a 
grant  under  such  circumstances  by  the  lay  impropriator. 

Lord  Mansfield,  in  the  case  of  Franklin  v.  Holmes  (y),  expressed  his  dis- 
approbation of  the  doctrine,  that  a  composition  real  could  not  be  proved  by 
presuming  a  grant  before  the  stat.  13  Eliz. 

Lord  Eldon,  C.  observed  (z),  that  there  was  a  decision  in  the  Court  of 
Exchequer  against  it  in  the  year  1727,  and  that  both  Lord  Talbot  and  Lord 
Hardwicke  struggled  against  it. 

In  the  case  of  Meade  v.  Norbury  (a),  Wood,  B.  argued  very  strongly  that 

Hertford  v.  Leech,  8  Car.  1 ;    2  Danv.  titlie-free ;  and  that  fifteen  years  before  the 

Abr.  611,  tit.  Dismes,  I.  pi.  2  ;   Vin.  Ab.  impropriator  had  executed  a  lease  of  tithes, 

tit.  Dismes,  (I.  a)  pi.  2.  excepting  the  land  in  question.     But  the 

(?i)  Chat  field  v.  Fryer,  1  Price  253;  Court  held   that    this    evidence  was   not 

Wood,  B.  dlssentiente.  sufficient  to  support  the  presumption   of 

(0)  Strutt  V.  Baiter,  4  Gwill.  1430,  and  a  grant, 

the  cases  there  cited  ;  and  per  Richards,  (.f)  5  T.  R.  2G4,  n. 

C.  B.  in  Meade  v.  Norbury,  2  Price,  345.  {t)  3  Atk.  628 ;     1    Eden's    Cases    in 

Scott  V.  Airey,  4  Gwill.  1174.  Chan.  276. 

{p)  2  Gwill.  757.  {u)  5  T.  R.  260. 

\q)  3  Anst.  702.  (a-)  5  Ves.  186.      Note,  the  dictum  of 

{r)  2  Price,  338.      Note,  that  in  this  Lord  Loughborough  in  that  case  was  extra- 
case,  in  addition  to  the  mere  evidence  of  judicial.     Per  Richards,  B.,  2  Price,  367. 
non-payment,  it  appeared  that  tlie  land  in  ("   ^  q  p    'ii    loon 
question  had  once  been  in  the  possession  of  ^•^' 
the  lay  impropriator ;  thy t  a  former  iuipro-  (~)  1'   ves.  1-7. 
priator  had  declared  that  the  laiid  was  (a)  2  Price,  345. 
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a  grant  was  to  be  presumed,  insisting,  that  upon  general  and  established    Composi- 
legal  principles  a  grant  was  to  be  presumed  from  long-continued  enjoy-    *'<'"?  i"*^^!- 
ment;  and  that  as  a  grant  on  such  evidence  might  be  presumed,  and  Jiad 
frequently  been  presumed,  against  the  Crown  itself  (Z»)  a  fortiori,  it  miglit 
be  jiresiuned  against  a  grantee  under  the  Crown. 

Without  entering  into  any  discussion  on  this  question,  it  may  be  observed, 
that  at  all  events  the  grounds  of  presumption  in  the  two  cases  differ  very 
essentially.  An  ecclesiastical  rector  could  not  enter  into  any  composition 
even  before  the  statute  13  Eliz.,  without  receiving  in  return  a  recompence 
which  should  enure  to  himself  and  his  successors  ;  and  a  rule  of  policy  inter- 
venes, founded  on  the  necessity  of  preserving  the  rights  of  the  church,  and 
perhaps  also,  the  consideration  that  ecclesiastical  incumbents,  who  have 
mere  life-interests  in  the  temporal  revenues  of  the  church,  are  likely  to  be 
more  negligent  in  permitting  encroachments  than  laymen  would  be  in 
respect  of  their  own  private  absolute  property.  A  layman,  on  the  other 
hand,  might  aliene  at  any  time,  as  well  before  as  after  the  statute,  of  his  own 
authority,  for  a  sum  in  gross ;  he  is  as  likely  to  guard  and  husband  such 
property  with  as  much  vigilance  and  industry  as  any  other,  so  that  the  same 
degree  of  presumption  is  afforded  by  his  laches  as  in  any  other  case  of  pri- 
vate property  ;  and,  finally,  no  rule  of  policy  intervenes  to  coimteract  the 
usual  and  ordinary  rules  of  presumption.  Whatever,  therefore,  the  law 
may  be  on  this  question,  it  is  impossible,  in  principle,  to  doubt  that  stronger 
evidence  is  necessary  to  prove  a  composition  in  the  case  of  an  ecclesiastical 
than  in  that  of  a  lay  rector. 

It  has  since  been  held,  that  mere  non-payment  does  not  furnish  a  pre- 
Sumi)tion  of  a  grant  against  a  lay  impropriator  (c). 

Where  the  defendant  insists  upon  a  discharge  by  a  modus,  it  is  of  course  Modus, 
incumbent  upon  him  to  prove  the  payment  of  a  sum  in  lieu  of  tithes  so  small 
that  it  may  be  considered  to  have  been  an  immemorial  payment.  Such 
payment,  when  established  in  evidence,  as  far  as  living  memory  goes,  will 
usually  impose  upon  the  plaintiff  the  burden  of  showing  its  origin,  although 
the  witnesses  term  it  a  composition  (d). 

The  nature  of  the  evidence  adapted  to  establish  or  rebut  a  modus,  or  to 
establish  a  right  to  tithe  by  special  custom,  has  already  been  adverted  to(e). 

(b)  R.  V.  Carpenter,  Show.  47.  Mayor  Court  called  in  question  the  judgment  of 
of  Hull  V.  Horner,  Cowp.  102.  Powell  the  C.  B.  of  the  Exchequer,  in  the  case  of 
v.  Milbanke,  1  T.  R.  399 ;  Cowp.  103.  Ox-  The  Bis/ioj)  of  Carlisle  v,  Blair,  1  Y.  & 
enden  \.  Skinner,  '^  GviWhl^lQ.  Vide  J.  123.  A  plea  of  a  modus  of  4^/.  an  acre 
supra,Q\o.  See  also  tlie  opinion  of  Clarke,  for  ancient  pasture  land  in  the  hands  of  an 
B.  in  Fanshaivc  v.  More,'Z  Gwill.  780.  out-dweller,  and  where  restored  to  pasture 
In  the  case  of  5ev»e// v. /f«r(w/ (17  Ves.  after  being  broken  up,  the  same  modus 
119),  Eldon,  C.  adopted  the  distinction  be-  payable,  held  bad;  the  antiquity  on  whicli 
tween  actual  pernancy  and  a  mere  retainer.  such  a  payment  could  be  valid  can  only  be 

(c)  Bayley  v.  Driver,  1  A.  &  E.  449.  referred  to  the  time  of  legal  memory,  viz. 

(d)  Driffield  v.  Orrell,  G  Price,  325.  of  Ricliard  1st,  and  must  continue  such; 
Or  a  rent;  Manhy  v.  Lodge,  9  Price,  246.  sevible,  however,  that  if  properly  pleaded, 

(e)  See  tit.  Prescription — Custom  a  modus  miglit  be  supported  in  respect  of 

Reputation.       A    variance    in    the  the  land  when  in  a  particular  state  of  cul- 

amount  paid  destroys  the  modus.     Short  tivation,  and  that  a  modus  may  be  good 

V.  Zee,  2  J.  &  W.  493 ;    and  see  tit.  Pre-  for    lands    occupied  by    an    out-dweller, 

SCRIPTION,      Where    a    modus    has    co-  which  nevertheless  pays  tithes  in  the  hands 

vered  a  farm  and  common,  and  all  tithes  of  an   inhabitant.      Cooper  v.    Byron,   3 

arising  from  them,  it  also  covers  the  new  Younge  &  C.  467,     The  questions  of  rank- 

croi)s  raised  on  the  allotment.     Ashew  v.  uess,  and  in  respect  of  what  a  sum  of  mo- 

Wilkimon,  2  B.  &  Ad.  152;  Stockwell  v.  ney  has  been  paid  for  more  than  a  century, 

Terry,  I   Ves.   115;    Steele  \.  Manns,  b  are  peculiarly  fit  for  the  consideration  of  a 

B.  &  A.  22.     In  the  first  of  these   the  jury,  upon  au  issue  directed.    Lord  Redes- 
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Modus.  The  documentary  evidence  in  such  cases  consists  in  judgments,  decrees,  de- 

positions, bills  and  answers,  public  survej^s,  inspexinmses,  terriers,  books  of 
account,  or  other  private  writings. 

By  the  stat.  2  &  3  W.  4,  c,  100,  s.  1  (/),  the  time  of  prescription  in  the 
case  of  tithes  claimed  by  the  King,  Duke  of  Cornwall,  or  by  any  lay  per- 
son, not  being  a  corporation  sole,  or  by  any  body  corporate,  is  thirty  years, 
and  shall  be  valid,  unless  in  the  case  of  a  modus,  a  different  kind  of  pay- 
ment, or  in  case  of  a  claim  to  exemption  or  discharge,  a  render  or  payment 
shall  be  proved  before  the  thirty  years,  or  that  such  payment  or  render  of 
modus  was  made  or  enjoyment  had,  by  some  consent  or  agreement,  expressly 
made  or  given  for  that  purpose,  by  deed  or  writing  ;  and  if  such  proof  be 
extended  to  sixty  years  next  before  the  time  of  such  demand,  the  claim 
shall  be  deemed  absolute  and  indefeasible,  unless  it  be  proved  that  such 
payment  or  render  was  made  or  enjoyment  had,  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose,  by  deed  or  writing;  and 
where  the  render  shall  be  demanded  by  any  archbishop,  bishop,  &c.,  or  other 
corporation  sole,  spiritual,  or  temporal,  such  prescription  and  claim  shall 
be  valid  and  indefeasible,  upon  evidence  shoAving  such  paj^ment  or  render 
made  or  enjoyment  had,  as  before-mentioned,  during  the  time  that  two  per- 
sons in  succession  shall  have  held  the  office  or  benefice,  and  for  not  less 
than  three  years  after  the  appointment  and  institution  or  induction  of  a 
third  person  thereto ;  provided  that  if  the  whole  time  of  holding  by  such 
two  persons  shall  be  less  than  sixty  years,  it  shall  be  necessary  to  show  such 
payment  or  render  made,  or  enjoyment  had,  not  only  during  the  whole  of 
such  time,  but  also  during  such  further  number  of  years  before  or  after  such 
time,  or  jiartly  before  and  partly  after,  as  shall  with  such  time  be  sufficient 
to  make  up  the  full  period  of  sixty  years  ;  and  also  for  and  during  the  fur- 
ther period  of  three  years  after  the  appointment  and  institution  or  induc- 
tion of  a  third  person  to  the  said  office  or  benefice,  unless  it  shall  be  proved 
that  such  payment  or  render  was  made  or  enjoyment  had  by  some  consent 

dale  v.  Walby,  1  Younce,  202.  Where  and  the  question  not  beinsf  wliat  was  the 
the  plamtiif  claimed  only  by  his  bill  an  ac-  ancient  district  so  called,  but  whether  the 
count  of  tithe  of  hay,  which  the  defendant  payment  had  always  been  for  the  district 
set  up  as  covered  by  a  modus  of  2d.  an  now  so  denominated,  it  was  for  the  jury  to 
acre  in  lieu  of  the  tithes  of  hay  or  ancient  decide  upon  the  documentary  evidence ; 
meadows,  and  went  on  to  allege  that  it  and  lastly,  upon  the  supposition  that  the 
covered  also  the  tithe  of  agistment  as  to  modus  was  to  cover  the  whole  district,  it 
part  of  the  year,  and  the  evidence  esta-  could  not  be  deemed  bad  as  being  rank, 
blished  the  moihis  for  the  tithe  of  hay,  but  Beck  v.  Brce,  1  Cr.  &  J.  246.  Contempo- 
Hot  the  agistment ;  held  that  the  variation  raneous  documents  and  proceedings  in 
between  the  modus  as  laid  an^l  proved,  was  causes,  and  also  parol  testimony,  may  be 
not  fatal  to  the  defence,  the  right  to  the  used  to  explain  a  deed  and  give  it  a  con- 
tithe  of  agistment  not  being  in  any  man-  struction,  under  certain  modifications  ;  but 
ner  a  question  in  the  cause.  Pope  v.  Fur-  not  to  contradict  it,  or  make  it  a  different 
thine/,  I  Younge,  2G;3.  Upon  an  issue  deed.  Lucton  Governors,  ^-c.  v.  Scai'lett, 
whether  a  certain  district  called  A.  park  2  Y.  &  J.  360. 

was  covered  by  a  modus  of  3L  6  s.  %d.  in  {f)  Where  at  the  time  of  the  passing  of 

lieu  of  tithes,  it  was  held  that  the  word  the  2  &  3  W.  4,  c.  100,  a  suit  was  peud- 

tithes  in  ancient  documents  does  not  ne-  ing  in  equity,  under  which  a  composition 

cessarily   imjiort  tithes  in  kind,  but  may  was  set  aside,  held  that  he  was  not  pre- 

meau,  according  to  circumstances,  either  vented   from  proceeding  in  an  action  of 

tithes  in  kind,  or  a  money-payment  in  lieu  debt  on  2  &  3    Ed.  6,  for  not  setting  out 

thereof;  2dly,  that  after  payment  shown  the  tithes  before  the   determination  of  an 

in  respect  of  the  entire  district  for  above  appeal  pending  liefore  tlie  House  of  Lords 

1.50  years,  although  the  extent  might  be  against  tlie  decree  in  equity.      'Thorpe  v. 

inconsistent  with  the  description  of  the  A.  Mt'ttitujlty,-)  M.  &  W.  302. 
park  in  ancient  documents  so  deuoiuiuated, 
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or  agreement,  expressly  made    or   given    for   tliat  ])urpose,    by   deed  or  Modus, 
writing. 

By  section  2,  certain  compositions  for  tithes  are  rendered  valid. 

By  section  4,  the  Act  is  not  to  extend  to  cases  where  tithes  have  been 
demised,  &c. 

Sections  5  and  6  exclude  from  the  computation  times  during  which  lands 
shall  be  held  by  persons  entitled  to  tithes,  and  during  infancy,  &c. 

A  verdict  between  a  parson  and  occujiier  of  la;ids  is  evidence,  though  not  Verdict, 
conclusive,  upon  the  like  point  between  the  parson  and  another  occupier   decree,  &c. 
relating  to  the  same  lands  {g). 

A  decree  between  the  same  parties  on  the  same  point  is  conclusive  evi- 
dence (A).  But  it  is  not  conclusive  on  others  where  the  parties  to  the  suit 
were  not  competent  to  bind  the  right  in  question.  Thus,  in  a  suit  between 
the  vicar  and  occupiers  for  an  account  of  small  tithes,  a  former  decree  be- 
tween the  vicar  and  impropriator,  declaring  the  former  to  be  entitled  to  all 
small  tithes  under  the  endowment,  was  held  to  be  inconclusive ;  for  the 
vicar  had  no  power  to  bind  the  interests  of  his  successors,  and  the  decree  in 
his  favour  could  not  be  more  conclusive  than  if  it  had  been  to  his  prejudice, 
and  it  was  considered  to  be  of  no  more  force  in  respect  of  the  successors  of 
the  vicar,  who  was  a  party  to  it,  than  a  decree  for  an  account  of  the  tithes  (i). 

Where  the  defendants  in  an  action  by  a  rector  for  tithes,  insisted  that  the 
lands  formerly  belonged  to  a  monastery,  dissolved  by  the  stat.  31  Hen.  8, 
and  offered  in  evidence  a  decree  to  which  the  lessee,  and  not  the  impropria- 
tor, was  a  party,  it  was  held  that  it  was  admissible  (A),  on  the  ground  that  it 
would  have  been  evidence  for  the  plaintiff,  had  the  lessee  prevailed. 

But  in  general  a  decree  is  not  admissible  unless  it  relate  to  the  same 
lands  and  title  (Z). 

A  decree  professing  to  establish  customs  of  tithing,  and  modes  of  pay- 
ment, obviously  illegal,  as  moduses  founded  on  agreements  not  ratified  by 
the  ordinary  and  patron,  and  not  on  a  bond  fide  adverse  suit  to  establish 
the  moduses,  and  pronounced  in  a  cause  to  which  the  patron  and  ordinary 
were  not  parties,  is  not  binding  either  on  the  church  or  the  court  {m). 

Depositions  taken  in  a  former  cause  between  the  parties,  or  those  who  Depost- 
claim  under  them,  upon  the  same  question,  are  admissible  {n)  after  the  lions, 
death  of  the  deponents  (o).  And  it  has  even  been  held,  that  on  the  trial  of 
an  issue  to  try  whether  the  vicar  was  entitled  to  agistment  tithe,  depositions 
in  a  former  suit  between  a  lessee  and  an  occupier  were  admissible  against 
the  vicar,  although  neither  the  bill  nor  answer  were  produced,  and  although 
the  vicar  was  not  a  party  but  a  witness  in  that  suit  {p).  But  the  principle 
of  this  decision  seems  to  be  very  questionable. 

Upon  a  question  of  modus,  the  answer  of  the  defendant  to  a  former  bill  Bill  and 
filed  by  the  same  plaintiff,  in  which  he  set  up  a  different  modus  relating  to  answer, 
the  same  lands,  was  held  to  be  admissible  evidence  (g).     An  answer  by  a 


{g)  Benson v.Olive,Gynl\.  10-2.  Travis 
V.  Chaloner,  Gwill.  1235. 

(/t)  Vol  1.  tit.  Judgment.  Can-  v. 
Heutov,  Gwill.  1258. 

(i)  Curr  v.  Heaton,  Gwill.  1258.  The 
ordinarj',  who  has  a  temporal  interest  m 
the  lapsed  presentation  to  a  church,  must 
be  made  a  party  to  a  bill  to  establish  a 
modus.  Cook  v.  Butt,  6  Madd.  53  ;  Gwil. 
2029. 

(A)  Bishop  of  Lincoln  V.  Ellis,  Gwill. 
VOL.    II. 


632;    Bun.  110.      Per  Montague,  C.  B. 
and  Price,  B. ;  but  Page,  B.  dissented. 

(0  Benson  v.  OZtre,  Gwill.  701;  Bunb. 
284. 

{m)  Jenkimon  v.  Boyston,^Vr\ce,A9o. 

(n)  Morgan  v.  Nevill,  Gwill.  1046. 

(o)  Vol.  I.  tit.  Depositions. 

{p)  Illingworth  v.  Lrigh,  Gwill.  1615. 
But  see  Scott  v.  Alhjood,  Gwill.  1369. 

{q)  Ashbij  V.  Power,  Gwill.  1239. 
4  A 
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rector  to  a  bill  filed  to  establish  a  modus  of  a  certain  measure  of  meal  as  to 
one  farm,  admitting  that  the  parish  was  exempt  in  consideration  of  a  com- 
mutation for  meal,  was  held  to  be  strong  evidence  to  prove  a  district 
modus  (r). 

Ancient  documents  of  a  public  nature,  made  under  authority,  are  also 
admissible,  and  frequently  very  material  evidence  in  cases  of  this  descrip- 
tion, such  as  Pope  Nicholas's  taxation  ;  the  ecclesiastical  survey  (s),  and 
ministers'  accounts  in  the  time  of  Henry  the  8th,  and  the  parliamentary 
surveys  in  the  time  of  tlie  Commonwealth.  These  documents  are,  however, 
by  no  means  conclusive  in  their  nature,  especially  where  an  inference  is 
attempted  to  be  made  from  their  silence  as  to  a  modus,  in  opposition  to 
positive  testimony  (f). 

The  King's  books  are  conclusive  evidence  of  the  value  of  a  living  (zi) ; 
but  ancient  valuations  are  not  conclusive,  either  as  to  the  value  of  lands  or 
of  livings  (x). 

A  survey  of  a  religious  house  taken  in  the  year  1563,  was  held  to  be  good 
evidence  to  prove  the  vicar's  right  to  small  tithes  (y).  And  copies  Irom  the 
cathedral  churches  of  the  surveys  of  crown  and  church  lands,  made  under 
parliamentary  commissions  in  1647,  have  been  held  to  be  admissible  evi- 
dence, the  originals  having  been  lost  in  the  fire  of  London  (z). 

A  terrier,  as  has  been  seen  (a),  is  an  instrument  made  under  the  autho- 
rity of  the  canon  law,  and  it  derives  its  authority  from  being  found  in  a 
proper  place  of  deposit,  the  church  chest  (b),  the  bishop's  register-office  (c), 
or  the  registry  of  the  archdeacon  of  the  diocese  (rf),  or  from  such  a  connec- 
tion established  between  the  instrument  and  the  place  where  it  is  found,  as 
reasonably  accounts  for  its  situation  (e). 

A  terrier  is  always  strong  evidence  against  the  parson,  but  not  for  him, 


(r)  De  Whelpdale  v.  Milburn,  5  Price, 
485. 

(,?)  The  ecclesiastical  survey  does  not 
mention  luoduses,  therefore  no  inf.  rence 
can  be  drawn  from  its  silence.  Robinson 
V.  WdUamson,  9  Price,  139. 

{t)  In  a  late  case,  Driffield  v.  Orrell, 
G  Price,  325,  where  a  parliamentary  sur- 
vey was  offered  in  evidence  to  impeach  a 
modus,  Richards,  C.  B.  observed,  "  The 
fact  of  a  parliamentary  survey  not  refer- 
ring to  a  modus  is  nothing  when  opposed 
to  proof  of  actual  payment.  Had  that 
document,  though  it  is  certainly  entitled 
to  great  weight  on  some  questions,  even 
stated  that  there  was  no  modus,  it  would 
not,  as  being  on  that  subject,  res  inter 
alius  acta,  be  strong  enough  to  overturn 
the  positive  evidence  of  actual  payment ; 
still  less  is  the  mere  omission  to  mention 
it  sufficient."  And  see  Jee  v.  Hockley, 
4  Price,  87  ;  5  Price,  377.  Lord  Ellen- 
borough,  C.  J.  in  the  case  of  Roe  v.  Ire- 
lund,  11  East,  284,  observed,  "The  par- 
liamentary survey  stands  very  high  in 
estimation  for  accuracy ;  it  has  happened 
to  me  to  know  several  instances  in  whicli 
the  extreme  and  minute  accuracy  of  the 
cominis>^ioners  wlio  'Irew  it  has  exceeded 
any  thing  tliat  could  be  expected."  Su- 
■prn,  tit.  PiiEScnii'TiON.  In  Blundell  v. 
Howard,  1  M.  &^  S.  292,  the  same  learned 


judge  said,  "  That  the  parliamentary  sur- 
vey had  been  taken  with  great  pains  and 
accuracy  ;  and  that  document  being  silent 
as  to  the  modus,  of  itself  aff  irded  strong 
evidence  against  its  existence." 

(ii)  Stump  V.  Ayllffe,  Gwill.  536 ;  Dy. 
237 ;  Cro.  Eliz.  853 ;  Cro.  Car.  456 ;  2 
Lutw.  1305;  17  Vin.  Ab.  362. 

{x)  Gwill.  857.  1240.  1347. 

{y)  Travis  v.  Oxton,  Gwill.  1066. 

(z)  Underhill  v.  Durham,  Gwill.  542. 
The  object  of  the  ecclesiastical  survey  was 
to  ascertain  the  amount  of  the  benefice, 
and  not  the  resources  from  which  it  arose  ; 
it  may  therefore  be  controlled  or  explained 
by  collateral  documents  and  usage.  Where 
it  stated  a  vicarage  to  be  worth  a  stated 
sum  "  in  decimis  minutis  et  oblationibus," 
but  it  appeared  from  documents  and 
usage,  that  the  vicar  had  only  received 
certain  small  tithes,  the  court  decided 
against  his  title  to  all  small  tithes. 
Fletcher  V.  Masters,  Young,  25  ;  contra, 
Cunliffe  V.  Taylor,  2  Pri.  329. 

(«)  Vol.  I.  tit.  Terrikr. 

{h)  4  Price,  218. 

(c)  Vol.  I.  p.  170.  Atkins  v.  Hatton, 
Gwill.  1406;  2  Anst.  386;  3  Burn's  Ecc. 
L.  379. 

(rf)  4  Price,  218. 

(e)  Miller  v.  Fo^^er,  Gwill.  1406;  *m- 
■pra,  Vol.  I.  tit.  Terrier. 
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unless  it  be  signed  by  the  churchwardens  ;  and  where  they  are  of  his  nomi-   Terrier, 
nation,  by  some  of  the  substantial  inhabitants  also. 

In  a  suit  between  the  vicar  and  an  impropriatrix  for  the  recovery  of 
agistment  tithe,  it  was  held  that  terriers  signed  by  the  churchwardens  only, 
stating  that  the  vicar  had  all  small  tithes  generally,  were  admissible ;  for  it 
was  «igned  by  persons  not  only  disinterested,  but  bound  from  their  officuil 
duty  to  sign  it,  and  the  want  of  the  vicar's  signature  made  it  stronger  evi- 
dence in  his  favour  (/). 

Such  instruments,  when  signed  by  the  minister  and  parishioners,  tre- 
quently  afford  the  strongest  evidence  that  can  be  adduced,  either  to  dis- 
prove a  modus  altogether,  or  to  determine  the  legal  nature  of  a  payment  (^r). 

Where  subsequent  terriers  all  mention  a  money  payment,  their  effect  is 
not  overcome  by  the  omission  in  former  terriers,  one  of  which  stated  that 
there  was  no  prescription,  and  another  that  all  petit  tithes  were  due  (h). 

A  map  made  by  one  as  lord  of  a  manor,  and  produced  by  him,  is  evidence 
against  him  on  an  issue  between  himself  and  the  rector,  whether  the  former 
by  himself,  or  by  his  agent,  was  in  possession  of  glebe  lands  belonging  to 

the  plaintiff  (J).  .  d    i    «f 

It  has  been  seen  that  books  of  account  of  a  preceding  rector  or  vicar,  Books^of 
relating  to  tithes,  are  evidence  for  his  successors  (k).  So  also  are  the  books 
of  a  deceased  lessee  of  an  impropriate  rectory,  after  the  expiration  of  his 
interest  (0-  For  he  was  under  no  greater  temptation  to  fabricate  talse 
entries  than  a  rector  or  vicar  would  be.  What  he  might  insert  would  not 
be  evidence  during  the  term,  either  for  himself  or  his  assignee.  So  a 
book  of  a  former  collector,  of  ancient  date,  found  in  the  hands  of  his  suc- 
cessor, was  admitted  in  evidence,  although  his  hand-writing  could  not  be 
proved  (m). 


(  f)  lUingwoi-th  v.  Leigh,  Gwill.  1615, 
B.  N.  P.  248.    A  terrier  signed  l)y  cliurcli- 
wardens  only  is  admissible  to  sLow  that, 
generally  speaking,  the  vicar  was  entitled 
"o  tlie  small  titlies.     Leivls  v.  Bridgman, 
3  Sim.  325.    An  ancient  document  signed 
by  the  rector,  and  headed  "  Notification  of 
the  titlies   of  tlie   parish,"   altliough  not 
coming  out  of  the  proper  repository  of  a  ter- 
rier, was  yet  held  to  be  admissible  evidence 
against  a  succeeding  rector,  as  the  admis- 
sion of  one  of  his  predecessors,  and  upon 
the  same  principle  as  a  receipt.     Maddi- 
son  v.  Nuttall,  6  Bing.  226.     Evidence  of 
a  single  terrier,  unsupported  by  usage,  is 
insufficient  evidence  of  a  modus  to  entitle 
a  defendant  to  an  issue,  and  mere  proof  of 
non-render  of  tithes  in  kind  is  not  sufficient 
to  support  a  parochial  modus;   a  party 
setting  it  up  is  bound  to  show  distinctly 
the  acceptance  of  it  for  some  time  and  to 
some  extent.     Lynes  v.  Lett,  3  Y.  &  J. 
405.     Terriers   stating   the    rector  to    be 
entitled  to  the  small  tithes  of  the  parish, 
do  not  exclude   the  possible  existence  of 
money- payments  in  lieu  thereof.  Fairfax 
V.  Houldsieorth,  1   Younge,  7!).     Where, 
as  well  from  the  endowment  as  from  subse- 
quent surveys  and  early  terriers,  there  ap- 
peared to  be  no  evidence  of  any  modus,  but 
on  tlie  part  of  the  defendant  many  terriers 
during  a  century  stated  payments  as  nio- 


duses,  and  the  parol  evidence  for  thirty 
years  past  showed  such  payments  as  mo- 
duses,  the  Court  refused  to  direct  an 
account  without  first  directing  an  issue ; 
held  also,  that  terriers  showing  the  modus 
payable  for  a  district  consisting  of  two 
townships,  supported  the  modus  laid  in 
the  answer,  although  it  went  on  to  state 
its  being  paid  by  a  contribution  amongst 
the  inhabitants  of  the  district,  and  that  it 
was  suflicient  if  the  external  boundaries  of 
the  whole  district  were  defined  with  rea- 
sonable certainty.  Warmington  v.  Sad- 
ler, 1  Younge,  283. 

(g)  See  Mytton  v.  Harris,  3  Price,  19  ; 
Drake  v.  Smith,  5  Price,  360. 

(h)  Stuart  \.  Greenall,  9  Price,  113. 
(i)  Allott  V.  Wilki7iso7i,  Gwill.  1585; 
mpra,  Vol.  I.  tit.  Map. 

(k)  Vol.  I.   tit.  Receiver's   Books. 
Lord  Arundel's  Case,  Gwill.  620  ;  12  Vin. 
Abr.  255 ;    pi.  3  ;    Legross  v.   Lovemore, 
Gwill.  529.     A  rector's  books,  which  re- 
main in  his  own  possession,  are  less  entitled 
to  credit  than  receipts.    Robinson  v.  Wil- 
Vamson,  9  Price,  139.     It  has  been  held 
that  the  books  of  a  lay  impropriator  are 
also   admissille    in    evidence.      Short  v. 
Lee,  2  J.  &  W.  479. 
(l)  lUlvgworth  v.  Leigh,  Gwill.  1017. 
(m)  Jones  v.  Waller,  Gwill.  847.     As 
the  character    of  a  tithe   collector    is  a 
4  a2 
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A  memorandum  in  an  old  book,  purporting  to  lie  a  parish  register,  and 
kept  in  an  iron  chest  in  the  vicarage,  and  containing  a  memorandum  by  a 
former  vicar,  as  to  his  gathering  tithes  in  kind  from  some,  and  agreeing 
with  others,  has  been  admitted  as  evidence  for  a  succeeding  vicar  (w). 

The  vicar's  books  have  also  been  received  in  evidence  to  show  that  money- 
payments  made  in  lieu  of  tithe  were  regulated  by  the  poor's  rate  (o). 

Tlie  custom  of  tithing  in  other  parishes  is  not  admissible  (p).  Where  the 
plaintiff  on  a  bill  for  tithes  in  kind  alleged  that  he  was  entitled  to  such 
tithes  in  the  townships  A.  and  B.  and  offered  evidence  of  payment  of  such 
tithes  throughout  the  rest  of  the  parish,  it  was  doubted  whether  such  evi- 
dence was  admissible  ;  and  the  Court  decided  in  favour  of  the  claim  on 
other  grounds  (q). 

Reputation  and  traditionary  evidence  are  also  admissible  (r),  sul>ject  to 
the  rules  already  adverted  to  (s).  Such  evidence  must  be  general  in  its 
nature,  and  is  inadmissible  for  the  purpose  ofproving  a  particular  fact  (t). 

And  evidence  of  traditionary  declarations  is  admissible,  although  it  be 
derived  from  persons  who  had  an  interest  in  the  declarations  made.  De- 
clarations by  old  persons,  who  at  the  time  occupied  lands  in  the  parish,  that 
it  Iiad  always  been  the  custom  to  make  such  payments,  are  evidence  to  sup- 
port the  allegation  of  a  parochial  modus  (n). 

Evidence  to  prove  a  farm  modus  must  show  that  the  farm  was  an  ancient 
one  (x). 

Where  the  defence  was  a  farm  modus,  and  the  plaintiff  on  the  one  hand 
showed  surveys  and  terriers  in  which  no  modus  was  mentioned,  and  the 
defendant  on  the  other  proved  hy  witnesses  the  uniform  payment  of  a  sum 
certain  in  respect  of  his  tenement,  for  the  space  of  50  years,  it  was  held  that 
the  plaintiff  might  cross-examine  those  witnesses  to  show  that  other  tene- 
ments in  the  same  township  paid  a  similar  sum,  for  if  they  did,  it  was  the 
less  probable  that  if  such  payments  were  made  by  way  of  modus,  they 

(0  Harwood  v.  Sims,  1  Wightw.  112. 
In  ChnffieJdv.  Fn/er,  I  Price,  '2J3,  where 
the  defendant  contended  tliat  lands  called 
the  Miles  had  been  given  to  the  rector  in 
lieu  of  tithe  upon  Acre  Fen,  and  proof  was 
given  that  tithe  had  never  been  paid  for 
Acre  Fen,  the  Conrt  of  Exchequer  (Wood,. 
B.  dissenfiente)  held  that  a  deposition 
stating  that  the  deponent  had  heard  many 
old  people  declare  that  the  Miles  had  been 
given  to  the  vicar  in  lieu  of  tithes  was  in- 
admissible. It  is  to  be  observed,  that  in 
that  case  no  evidence  was  given  of  posses- 
sion of  the  Miles  by  the  vicar,  but  that,  on 
the  contrary,  it  appeared  that  it  was  in  the 
possession  of  a  person  who  was  not  shown 
to  have  derived  his  title  from  the  rector. 

(?/)  Moseley  v.  Darks,  11  Price,  162. 
And  see  Harwood  v.  Sims,  11  Price,  170, 
in  the  note.  Per  Wood,  B.  Evidence  of 
reputation  of  payments  in  lieu  of  tithes  is 
entitled  to  respect,  llohinson  v.  Wil- 
liamson, 9  Price,  139.  Hearsay  evidence 
of  deceased  persons  that  modiises  were  pay- 
able and  paid  by  the  occupiers  for  the  time 
being  of  certain  farms,  in  lien  of  certain 
tithes,  was  rejected  as  being  evidence  of 
reputation  of  private  right.  Lonsdale  w. 
Hcaton,  1  Younge,  00. 

(.i)  Stuart  V.  GreenaU,  9  Price,  112. 


private  one,  proof  of  his  being  such  must 
usually  be  given  to  warrant  the  reading 
of  his  entries.  Short  v.  Lee,  2  J.  &  W. 
490 ;  and  see  Bullen  v.  Mitchell,  2  Price, 
399.  Manhy  v.  Cwrtis,  1  Price,  229. 
Illintjworthv.  Leigh,  4  Gwill.  1018.  But 
wliere  a  charter  of  incorporation  required 
the  appointment  of  two  proctors  annually 
to  receive  tithes,  it  was  held  that  tlieir 
accounts,  coming  out  of  the  archives  of 
the  corporation,  were  admissible.  Short 
V.  Lee,  2  J.  &  W.  490. 

(»i)  Drake  y.  Smyth,  5  Price,  30!1.  In 
a  suit  for  titlies,  books  of  collectors  of 
tithes  and  statements  for  the  opinion  of 
coiuisel  were  ordered  to  be  produced,  being 
alleged  to  relate  to  the  matters  in  the  bill, 
altliongh  denied  that  they  would  assist  the 
plaintiff's  case.  Newton  v.  Deresford,  1 
Younge,  377.  Sevdile  aliter  as  to  cases 
laid  before  counsel  in  the  progress  of  a 
cause,  or  in  contemplation  of  it.  liolton 
V.  L^eicesier  Corpora fiu/i,  1  Younge,  377. 

(o)   Walter  v.  Ilolman,  4  Price,  171. 

(j»)  Erskine  v.  liviflc,  Gwill.  9(i4. 

Iq)   Travis  V.  Chafoner,  Gwill.  1237. 

(?■)  Stransham  v.  Callinqfon,  Cro.  Eliz. 
228.     Conqley  v.  JTall,  2  Roll.  R.  1 25. 

(s)  Supra,  Vol.  I.  lit.  Reputation — 
TiMuiTiON;  Vol.  II.  p.  906. 


DEl'ENCE MODUS. 


1093 


sliouUl  have  been  omitted  in  the  8urveys  and  terriers,  and   more  probable 
that  they  were  paid  under  composition  (y). 

Next,  it  is  a  good  defence  to  show  that  the  lands  belonged  to  a  monas-   Lands  of  a 
tery  dissolved  by  one  of  the  statutes  31  H.  8,  c.  13 ;  32  H.  8,  c.  24  {£),  which   dissolved 
held  the  land  discharged  from  tithes  by  prescription,  or  the  Pope's  bull,  or  ^^°°*^  ^^^' 
composition  real,  or  by  the  privilege  of  a  particular  order. 

The  fact  that  the  lands  belonged  to  a  monastery  is  usually  proved  by  means 
of  the  survey  taken  at  or  soon  after  the  time  of  the  dissolution,  or  other 
public  documents,  most  of  which  are  deposited  either  in  the  augmentation- 
office,  or  chapter-house. 

Mere  proof  that  the  lands  belonged  to  such  a  religious  house,  is  prima 
facie  evidence  that  they  immemorially  held  it  so  discharged  (a).  A  pre- 
sumption which  cannot  exist  unless  the  monastery  itself  was  founded  before 
the  time  of  legal  memory. 

2dly.  The  exemption  may  be  established  by  evidence  of  the  Pojje's  bull, 
which,  as  has  been  seen,  must  be  proved  by  the  production  of  the  bull 
itself,  or  an  exemplification  of  it  under  the  bishop's  seal. 

3dly.  By  evidence  that  the  lands  belonged  to  a  privileged  order,  as  the 
Templars,  Cistertians,  and  Hospitallers,  before  the  council  of  Laterau  in  the 
year  1215  ;  for  the  stat.  2  H.  4,  c.  4,  operated  to  prevent  Cistertian  or  other 
orders  from  acquiring  further  exemptions,  but  left  those  untouched  which 
existed  before  that  council  (b).  But  if  the  lands  have  paid  tithes,  a  pre- 
sumption will  arise  that  they  were  purchased  after  that  time  (c).  This 
privilege,  however,  extends  no  farther  than  to  lands  in  the  possession  of  a 
tenant  in  fee,  or  in  tail  (J) ;  a  lessee  for  life  or  years,  unless  he  hold  imme- 
diately from  the  Crown,  is  chargeable  for  such  lands  during  his  occu- 
pation (e). 

Barren  lands  newly  inclosed   are  also  exempted  from  tithe  (f)  for  tlie    Barren 
space    of  seven  years.      This  is  matter  of  proof  on  the  part  of  him  who   lauds, 
claims  the  exemption  (</).     The  question  in  such  cases  is,  whether  the  land 


(y)  Blundell  v.  Haward,  1  M.  &  S. 
292. 

(c)  These  statutes  contuiued  the  exemp- 
tion in  the  grantee  which  was  before  enjoj'ed 
by  the  monastery.  Hence,  if  a  monastery 
seised  of  lands  and  a  rectory,  had  paid  no 
tithes  witliin  memory,  such  lands  also  are 
exempted  on  the  ground  of  a  perpetual 
unity  of  possession,  for  they  could  not  pay 
tithe  to  themselves.  Clavlll  v.  Deane, 
Gwill.  1:354.  Slade  v.  Drake,  Hob.  293  ; 
Gwill.  390.  And  if  the  unity  be  proved, 
the  presumption  will  be  in  favour  of  the 
exem])tion  ;  this  is  therefore  in  effect  a  dis- 
cliarge  by  prescription.  SeeSav.  G2;  Hob. 
299.  The  exemptions  do  not  extend  to 
lands  which  came  to  the  Crown  liy  the  stat. 
27  Hen.  8,  c.  28,  which  dissolved  the  lesser 
abbeys  ;  or  by  the  1st  Edw.  G,  c.  14,  2  Co. 
47.  Fossct  V.  FranMtn,  Sir  T.  Ray.  22.">. 
AVherc  it  ajjpearcd  that  tlie  lands  were  in 
lay  hands  shortly  before  the  Dissolution,  it 
was  iield  that  tlie  exemption  could  not  lie 
sui)ported.  Parjc  v.  Wilson,  2  J.  &  W. 
S24.  In  a  suit  by  the  impropriate  rector, 
wliere  no  tithes  appeared  ever  to  liavebeen 
tendered,  l>ut  there  was  no  evidcnci'  to 
show    a    legal    origin    to    the   exemption 


claimed,  viz.  that  the  lands  belonged  to  a 
dissolved  priory,  and  were  a  portion  of 
tithes  distinct  from  the  rectory;  the  Court 
having  all  the  evidence  before  it,  and  it  not 
being  possible  to  throw  further  light  on  it, 
and  the  evidence  insuthcient  to  justify  a 
jury  in  so  tiuding,  the  Court  refused  to 
direct  an  issue.  Russw  AcjUonhy,  4  Russ. 
489. 

(«)  Hob.  300;  supra,  woic  {z). 

(b)  Toller  on  Tithes,  173  ;  3  Burn's  Ecc. 
L.  403,  .5th  edit. 

(c)  Lord  V.  Turk,  Bunb.  122. 

(d)  Wilson  V.  Redman,  Hard.  174; 
Peake's  L.  E.  446. 

{e)  Owen,  46. 

(/)  2  &  3  Edw.  6.  c,  13,  s.  .5.  Where 
upon  an  inclosure  of  barren  lands,  the  de- 
fendant put  in  cattle  on  lii?  land ,  but  did  no 
other  act  of  imjirovemeut,  it  was  liekl  that 
the  seven  years  began  to  run  only  from  ihe 
iirst  act  of  ploughing  to  render  the  land 
productive,  lioss  v.  Smith,  1  B.  i^c  Ad. 
907.  Semble,  the  Act  is  to  be  construed  as 
to  apply  to  such  improvement  as  would 
make  the  land  produce  more  corn  or  hay 
for  tithe.     Ibid. 

(ij)  Lord Sehca  v.  Fotvell,(^  Taunt.  297. 
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be  sudpte  naturA  sterilis  (h),  or,  according  to  Lord  Coke,  be  not  apt  for 
tillage  (J).  The  object  of  the  Act  was  to  encourage  agriculture  {k) ;  and 
therefore,  although  the  land  produce  some  fruit,  it  may  still  be  barren 
within  the  meaning  of  the  Act,  for  no  land  is  so  sterile  that  it  will  not,  with 
the  aid  of  labour  and  pains,  produce  something.  On  the  other  hand,  no 
land  is  so  fertile  as  to  yield  titheable  fruit  spontaneously.  The  question 
therefore  seems  to  be,  whether  the  land  in  its  natural  state  be  so  barren  and 
ungrateful,  so  unapt  for  tillage,  as  to  require  an  extraordinary  expense, 
either  in  manure  or  labour,  to  subdue  its  evil  qualities,  and  reduce  it  to  a 
proper  state  of  cultivation  (Z). 

If  the  plaintiff  declare  for  a  tenth,  but  it  turn  out  that  by  the  custom  he 
is  entitled  to  an  eleventh  part  only,  he  cannot  recover  {m).  But  he  does  not 
lose  his  common-law  right  unless  the  custom  or  modus  be  found  by  the 
jury  (w).  Where  the  plaintiff  declared  for  the  tenth,  but  gave  in  evidence  a 
terrier,  which  showed  that  he  was  entitled  to  an  eleventh  only,  and  the 
witnesses  on  both  sides  proved  different  money  payments  by  way  of  compo- 
sition, but  the  custom  of  tithing  was  not  left  to  the  jury,  it  was  held  that  the 
evidence  was  not  a  ground  of  nonsuit,  and  that  no  modus  or  custom  being 
established,  the  plaintiff  was  entitled  to  the  common-law  tithe. 

Whether  tithes  have  been  reqularly  set  out  is  of  course  a  question  of  law. 
At  common  law,  grass  is  titheable  in  grass  cocks,  after  having  been  tedded 
in  the  process  of  making  it  into  hay  (o).  And  wheat  is  titheable  in  the 
sheaf  and  not  in  the  shock  {p) ;  and  the  parishioner  must  leave  his  nine  parts 
in  the  field  a  reasonable  time  to  enable  the  parson  to  compare  his  tithe  with 
them  {q).  But  the  common  law  mode  of  setting  out  tithes  may  frequently 
be  shown  to  be  varied  by  proof  of  a  particular  custom  ;  as  a  custom  through- 
out the  parish  for  the  parson  to  take  only  the  eleventh  shock  of  wheat  in 


(A)  2  M.  &  S.  358. 

(i)  2  Inst.  656. 

(A)  B.  N.  P.  101  ;  1  Ves.  117. 

(/)   Wnrioick  v.  CoUim,  2  M.  &  S.  349; 

5  M.  &  S.  216.     Lord  Selsea  v.    Poivell 

6  Taunt.  297.  And  see  2  Ins.  656.  Witt 
V.  Buck,  3  Buls.  166.  Stockwellv.  Tery, 
1  Ves.  117.  Jones  v.  Le  David,  4  Gwill. 
1336;  Freem.  335;  Dyer,  170  b.  Sher- 
rinijton  v.  Fleetwood,  Cro.  Eliz.  475.  By- 
ron V.  Lamb,  4:  Gwill.  1594;  Com.  Dig. 
Dismes,  H.  15. 

(m)  See  Blundell  v.  Maicdesley,  15 
East,  641. 

(m)  Ibid. 

(o)  Newman  v.  Blorgnn,  10  East,  5. 
Halliu-ell  v.  Trapps,  2  Taunt.  55.  A 
reasonable  quantity  of  a  potatoe  crop 
must  be  raised  before  setting  out  the 
tenth  for  inspection  and  view;  and  there- 
fore the  filling  ten  baskets  as  they  were 
dug,  turning  out  one  for  the  tithe,  and 
removing  the  other  nine,  is  an  illegal 
mode  of  setting  out  the  tithe.  Bearblock 
V.  Meekins,  2  Hagg.  495.  Where  the 
order  of  birth  is  ascertained,  the  tentli 
calf  in  order  of  birth  is  the  tithe  calf, 
and  tlie  tithe-owner  cannot  insist  upon 
the  calves  being  kept  until  tlie  tenth  is 
weaned,  and  then  clioose  an  average  calf 
out  of  tlie  ten,  Trutinan  v.  Currlnqton, 
1   C.  &   J.   320,  and  1  Tyr.  169.     So  tlie 


tithe  of  calves  is  to  be  set  out  at  such 
time  as  the  animal  is  fit  to  be  weaned 
and  can  live  alone  upon  the  food 
provided  by  nature  for  animals  of  that 
kind.  Bearblock  v.  Tyler,  Jac.  560. 
The  law  does  not  dispense  with  the  tithe 
of  the  rakings  of  hay  as  it  does  of 
corn.  Ibid.  Although  there  may  be  in- 
convenience and  expense  to  the  tithe- 
owner  in  the  mode  of  setting  out  the  tithe, 
yet,  if  it  be  necessary  and  proper  to  en- 
able the  proprietor  to  have  the  full  benefit 
of  his  crops,  it  is  no  legal  objection,  in  an 
action  for  not  carrying  away  the  tithe 
set  out.  Where  the  jury  found  that  the 
exposure  of  new  potatoes  on  the  ground, 
or  even  in  sacks,  would  subject  the  far- 
mer to  a  great  diminution  in  the  value 
of  his  produce,  and  that  by  the  mode 
used  of  setting  them  out  in  the  early  sea- 
son in  small  i)askets,  the  tithe  could  be 
as  well  judged  of  as  otherwise,  and  gave 
a  verdict  for  the  plaintifi",  the  Court  re- 
fused to  disturb  the  verdict.  Thompson 
v.  Bearblock,  1  B.  &  A.  812.  See  Bear- 
block v.  Meekins,  2  Hagg.  495,  supra. 

(p)  Hallitoell  v.  Trapps,  2  Taunt.  55. 
Shallcross  v.  Jowle,  13  East,  261.  As  to 
hops,  see  Knight  v.  Halsey,  7  T.  R.  86; 
2  B.  &  P.  172;  turnips,  Blaney  v.  Whi- 
tuker,  cited  10  East,  12. 

{q)  Ibid. 
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consideration  of  the  farmer  putting  sheaves  into  shocks,  and  in  bad  weather   Cu.tom  of 
opening  thena  to  dry  (r) ;  but  to  support  such  a  custom  proot  of  considera-   t.thmg. 
tTn  is  necessary.     A  custom  to  set  out  only  the  eleventh  cock  ot  barley, 
Without  proof  that  the  farmer  did  anything  fo'' tl- benefit  <,f  the  j^son 
but  only  for  the  benefit  of  the  whole  crop  previous  to  the  tithing,  was  held 
to  be  bad  (.).     So,  although  clover-hay  be  titheable  in  the  cock  and  not  in 
the  swathe,  yet,  where  by  the  particular  course  ^V'^'^^^f  ^^^^  "  "f  J'^'. 
into  cocks,  it  may  be  set  out  in  the  swathe  (0-     Although  the  statute  of 
Ed  6  be  penal  in  its  nature,  the  proof  of  a  custom  to  take  less  than  the 
tenth  will  not  avail  the  defendant,  unless  it  be  valid  in  law  {u). 

Where  the  issue  is  on  any  custom,  all  those  who  are  interested  in  either  Compe- 
establishing  or  defeating  the  custom  are  incompetent  to  further  such  interest   tency. 
by  their  testimony  (a:).  .-^^  *h^t 

In  an  action  on  the  case  for  not  setting  out  tithe  corn,  an  a  legation  that 
the  tithe  was  lawfully  and  in  due  manner  set  out,  is  supported  by  evidence 
that  it  was  set  out  in  the  manner  agreed  on  by  the  parties,  although  no 
according  to    the  rule   of  common  law;  for  modus   et   conventw    vincunt 

legem  {y).  ,         n  e    *■  i  \ 

What  shall  be  reasonable  time  is  usually  a  question  ot  iact  {z),  , 
In  an  ejectment  against  the  lessee  of  tithes,  after  a  determmation  of  he  Ejectment, 
lease  by  notice,  proof  must  be  given  of  possession  after  the  expiration  of  the 
notice.  This  fact  may  be  established  by  means  of  the  rule  to  detend  (a), 
as  also  by  evidence  that  upon  a  demand  made  after  the  expiration  of  the 
notice  the  defendant  refused  or  was  silent  (6).  Notice  to  quit  at  one  time  is 
waived  by  a  subsequent  notice  to  quit  at  a  later  term  (c).  Provided  evidence 
be  given  to  show  that  a  grant  existed,  it  is  not  essential  to  produce  it  any 
more  than  in  the  case  of  a  composition  real  {d). 

Where  the  receipts  in  the  possession  of  the  defendant,  given  by  the  pre- 
decessors of  the  plaintiff,  related  to  some  compositions  for  tithes  of  corn  not 
matters  in  dispute,  and  others  to  moduses  for  the  tithes  claimed  and  there- 
fore  evidence  for  the  defendant,  the  Court  refused  to  compel  him  to  pro- 

duce  them  (e). 

TOLL. 
A  man  may  take  amends  for  trespass  in  unloading  from  the  sea  upon  his 
land,  but  cannot  take  it  as  a  certain  common  toll  (/).    See  tit.  Way. 

TREASON. 
At  common  law,  one  witness  was  sufficient  in  the  case  of  treason,  as  well 
as  on  any  other  capital  charge ;  but  by  the  stat.  7  Will.  3,  c.  3,  and  various 
other  statutes  (^),  two  witnesses  are  essential,  either  both  to  the  same  overt 

(r)  Smyth  v.  Samhrooh  1  M.  &  S.  66.  (6)  Doe  V;.^«^'"f '.l^^Eas*' ^f  •  ^^^  t„ 

)  (  T,,- f  (c)  Ibid.  (j.  e.)  if  given  with  intent  to 

(0  CoUyer    v.    Hotces,    2    Ans.   481.  waive  the  first  notice.    See  I>oe  v.  H«m- 

Bul{erx.AthiU,^Ans.49\.  phrys,  2  East,  267. 

(u)  Phillips  V.  Bavies,  8  East,  178.  (d)   Bennett    v.    Neale,  ^^  'ght-   3-4 
Or    SuprJ,  364.     Where  the   question  ChatJieldy.Frye,;  I  P"ee,  253.    Heath- 
y/as as  to  the  payment  of  tithe-wood  in  cote  v.  Mamivaring,  3  Bro.  C.  c.  ^u. 
tlie  weald  of  Kent,  all  those  who  as  own-  Supra,  Q12.                            o  «;„,  d»0 
ers  or  farmers  were  entitled  to  any  wood  (e)  Tomhmon  ^- '^.^'^«:',2  *™-^f  .•,  . 
there  were  held  to  be  incompetent.     Earl  (/)  Lord  Hale  ^^P^'-f/''^^;!^^^^^^^^^ 
of  ClanHckard  v.  Lady  Benton,  GwiU.  and  per  Holroyd    •S^""^^''  f  J'  >-/'"''^'"^ 
ggO  5  B.  &  A.  295.  As  to  proot  ot  title  to,  &ee 
(V)  Facey  v.  Hnrdom,  3  B.  &  C.  213.  Mlddieton  v.  Lavihert  1  A.  &  E.  401. 
(')  Ibid  ^                      '  {g)  \  Edw.  6,  c.  12  ;  D  .M  6  Edw.  6,  c.  11 , 
Xa)  See'the  rule,  supra,  432.  s.  12  ;  1  &  2  Phil.  &  Mary,  c.  10. 
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act,  or  one  of  theoi  to  one,  and  the  otlier  of  them  to  another  overt  act  of  the 
same  treason.  But  the  stat.  7  Will.  3,  c.  3,  does  not  require  that  each  overt 
act  shall  be  proved  by  two  witnesses,  but  that  the  treason  shall  be  so  proved, 
there  being  one  witness  to  one  overt  act,  and  another  witness  to  another 
overt  act  of  the  same  species  of  treason  (h). 

It  is  sufficient  if  any  one  overt  act  be  proved  as  it  is  laid  to  have  been 
committed  witliin  the  county  ;  the  precise  time  and  place  are  immaterial  (i). 

Letters  are  evidence  to  prove  overt  acts,  although  the  substance  and 
purport  only  are  set  forth  in  the  indictment  (/*). 

If  an  overt  act  be  alleged,  with  circumstances  which  are  not  essential  to 
the  particular  species  of  treason  charged,  they  may  l)e  rejected  as  surplus- 
age. Thus,  if  the  overt  act  of  treason  in  levying  war  be  alleged  to  be  an 
arraying  in  a  hostile  manner,  and  thereby  killing  divers  of  the  King's  sub- 
jects, if  the  arraying  in  a  hostile  manner  be  proved,  that  Avill  be  sufficient, 
without  proof  of  the  rest  (Z). 

Although  one  overt  act  at  least  must  be  proved  as  laid  to  have  been  com- 
mitted within  the  county,  yet  after  such  an  act  has  been  proved,  evidence 
may  be  given  of  any  other  overt  acts  of  the  same  species  of  treason  com- 
mitted in  other  counties,  for  the  purpose  of  explaining  the  object  and  inten- 
tion of  the  overt  act  proved  within  the  county.  Thus,  in  Sir  H.  Vane's  Case, 
the  treason  charged  was  a  compassing  of  the  King's  death,  and  a  levying  of 
war  in  Middlesex  was  alleged  as  an  overt  act,  and  it  was  held  that  a  levying 
of  war  in  Surry  might  be  given  in  evidence;  for  not  being  laid  as  the  trea- 
son, it  was  a  transitory  thing,  which  might  be  proved  in  another  county  {m). 

An  overt  act  of  treason  may  be  in  itself,  and  unconnected  with  the 
traitorous  intention  of  the  actor,  purely  innocent.  Thus,  in  Lord  Presto?i's 
Case  {n),  the  mere  taking  boat  in  Middlesex  was  held  to  be  an  overt  act  of 
treason  within  the  county,  being  proved  to  have  been  done  with  an  inten- 
tion of  going  to  France  for  the  purpose  of  inciting  foreigners  to  invade  the 
kingdom. 

For  the  purpose  of  proving  the  traitorous  intention,  overt  acts  of  treason, 
although  not  laid  in  the  indictment,  are  admissible  evidence.  In  Layer^s 
Case  (o)  a  conspiracy  to  depose,  and  to  place  the  Pretender  on  the  throne, 


(/;)  Lord  Stajford's  Case,  3  St.  Tr.  204; 
Fost.  235,  7.  Case  of  the  Regicides,  Kel. 
9  ;  East's  P.  C.  129.  And  the  stat.  7 
Will.  3,  c.  3,  expressly  enacts  and  declares, 
tliat  if  two  or  more  distinct  heads  or  kinds 
of  treason  be  alleged  in  the  same  in- 
dictment, one  witness  to  prove  one  of  the 
said  treasons,  and  another  witness  to  prove 
another  of  the  said  treasons,  shall  not  be 
deemed  to  be  two  witnesses  of  the  same 
treason  within  the  meaning  of  the  Act. 

(i)  C/inr7wck's  Case,  4  St.  Tr.  570. 
Toirnlcri's  Case,  Fost.  8,  9  ;  3  Inst,  230  ; 
1  Hale,  301;  2  Hale,  179.  291;  Kel.  16. 
Lord  Balinerino^s  Case,  Dom.  Proc.  9  St. 
Tr.  007;  East's  P.  C.  125. 

{h)  Colema7i's  Case,2St.Tr.GQl.  Lord 
Preston's  Case,  4  St.  Tr.  411.  Staley's 
Case,  2  St.  Tr.  055.  Francia's  Case,  6 
St.  Tr.  73.  Layer's  Case,  6  St.  Tr.  330. 
Watson's  Case,  2  Starkie's  C.  116. 

(/)  Fost.  124;  1  Hale,  122.  LoxoicVs 
Case,  4  St.  Tr.  722.  Layer's  Case,  0  St. 
Tr.  329,  330. 


{m)  Sir  H.  Vane's  Case,  Kel.  14, 15. 
La%jei-'s  Case,  G  St.  Tr.  260.  , 

(«)  4  St.  Tr.  477;  Fost.  196. 

(o)  4  St.  Tr.  286,  7.  See  also  the  cases 
of  Deacon,  Fost.  9  ;  and  Sir  J.  Wedder- 
burn,  ibid.  22.  In  Mr.  East's  Pleas  of 
the  CroT/n  it  is  stated,  "  On  the  other 
hand,  if  the  overt  act  offered  in  evidence, 
and  not  laid  in  the  indictment,  be  no  di- 
rect proof  of  any  of  the  overt  acts 
charged,  but  merely  go  to  strengthen  the 
evidence  or  suspicion  of  some  of  those 
overt  acts  by  a  collateral  circumstance, 
such  evidence  cannot  be  admitted,  notwith- 
standing the  opinion  of  Ld.  Hale  to  the 
contrary  (1  Hale,  121,  2).  As  in  the  case 
of  Cap't.  Vmighan,  who  was  indicted  for 
adhering  to  the  King's  enemies  ou  the 
high  seas ;  the  overt  act  was  his  cruising 
upon  the  King's  subjects  in  a  vessel  called 
the  Loyal  Clancarty ;  and  the  coimscl  for 
the  Crown  ottered  to  give  in  evidence  that 
he  had  some  time  before  cut  away  the 
custom-house  barge,  and  gone  a  cruising 


TREASON.  1097 

beiniT  laid  as  an  overt  act,  a  corresponding  with  the  Pretender,  althougii  T™;^*;^'J^^'_'^ 
made  an  overt  act  of  treason  by  the  stat.  12  &  13  Will.  3,  was  held  to  be  '"  '"  '""• 
admissible,  as  directly  tending  to  prove  the  overt  act  laid. 

And  in  Roohwood's  Case{p),  where,  upon  a  charge  of  treason  in  com- 
passing the  King's  death,  a  meeting  and  consultation  to  waylay  him  was 
alleged  as  an  overt  act,  as  also  an  agreement  to  provide  forty  men  for  that 
purpose,  it  was  held  that  a  list  of  the  names  of  a  small  party  who  were  to 
join  in  the  attempt  of  which  the  prisoner  was  to  have  the  command,  with 
his  own  name  at  the  head  of  the  list  as  their  commander,  was  admissible  as 
direct  proof  of  the  overt  acts  laid,  although  not  alleged  in  the  indictment. 
And  it  seems  that  the  evidence  would  also  have  been  admissible,  although 
no  agreement  to  provide  forty  men  had  been  alleged,  but  merely  a  meeting 
and  consultation  to  waylay  the  King(5'). 

The  publication  of  treasonable  papers  may  amount  to  an  overt  act  of 
treason  (r). 

Writings  found  in  the  prisoner's  possession,  but  not  published,  if  plainly 
connected  by  their  contents  with  a  treasonable  design,  are  evidence  of  such 
design,  though  not  published  (s).  But  it  seems,  that  if  it  be  doubtful  whe- 
tlier  writings  found  in  the  possession  of  the  prisoner  were  connected  with 
the  treasonable  design  charged,  they  ought  not  to  be  read(0. 

Where  the  writings  are  connected  Avith  a  treasonable  object,  either  by 
their  contents,  or  by  collateral  evidence  that  they  were  intended  to  be  used 
in  furtherance  of  that  purpose,  they  may  be  read,  on  proof  of  their  having 
been  found  in  the  custody  of  the  prisoner,  without  proof  that  they  are  in 
his  hand-writing  (u). 

In  Watson's  Case  (x),  where  writings  had  been  found  at  the  lodgings  of 
one  connected  by  the  evidence  with  the  prisoner,  as  a  joint  conspirator,  but 
after  the  apprehension  of  the  prisoner,  it  was  held  that  they  might  be  read 
in  evidence,  although  no  absolute  proof  was  given  of  their  previous  exist- 
in  that  vessel ;  but  as  that  was  no  proof  treasonable  practices  charged  in  the  in- 
cf  his  crnisini;  in  the  Loyal  Clancarty,  the  dictmcnt,  they  might  have  been  read  in 
Court  rejected  the  evidence."  It  is,  how-  evidence  against  him.  See  Watson's  Case, 
ever,  to  be  observed,  that  Lord  Hale  merely  2  Starkie's  C.  141. 
says,  that  if  an  overt  act  be  laid  and  proved,  (^)  Jt.  v.  Watson,  2  Starkie's  C.  141 . 

any  other  overt  acts  may  be  given  in  evi-  ^^^^  y^^^^,^  p_  ^    jjg_     Lnyer's   Case, 

dence  to  aggravate  the  crime,  and  rendei-  g  g^_  r^j.  279.  So  in  case  of  treason  or 
U  more  probable.  By  this  Lord  Hale  fgjony^  it  may  be  proved  that  articles  were 
does  not  appear  to  have  meant  that  any  ^^^^^^^^  secreted  in  the  prisoner's  house 
other  evidence  was  admissible  than  such  after  his  apprehension.  In  Watson's  Case, 
as  was  in  itself  legal  evidence  to  show  the  ^^  Starkie's  C.  137,)  evidence  was  admitted 
real  nature  and  object  of  the  overt  act  ^j^^^  ^  quantity  of  pikes  had  been  found 
}>roved.  In  Vaiajhan's  Case,  the  proot  oi  gg^roted  in  the  prisoner's  house  subse- 
cruising  in  the  custom-house  barge,  no  q^g^tly  to  his  apprehension.  Lord  Ellen- 
more  tended  to  prove  a  cruising  in  the  ijor^jj,,.)!^  upon  tj.at  occasion,  cited  a  case 
Loyal  Clancarty,  than  evidence  ot  a  rob-  ^^^^^  memory,  where  a  butler  to  a  banker 
bing  of  A.  on  one  day  tends  to  establish  ^^  Malton  had  been  taken  up  on  suspicion 
the  robbing  of  B.  the  day  atter.  ^f  having  committed  a  great  robbery ;  the 

(p)  4  St.  Tr.  G87.  ^  a^  m     n^^  prisoner  had  been  seen  near  the  privy,  and 

{q)  See  Low'ick's  Case,  4  ^t.  Ir.  7--.  this  circumstance  having  excited  suspicion 

(r)  East's  P.  C.  Ill) ;  Post.  1J6.  ^        .^^  ^^^^  j^^j^^g  pf  the  counsel  who  considered 

(5)  Post.  19G;  4  Bl.Lom.  80.  Gregg  s  ^^^  ^^^^  ^^^^.  ^j^^  ^^^-^^^^  ^^  York,  at 
Caw,  10  St.  Tr.  App.  77.  Layers  Case,  ^^^^.^^  instance  search  was  made,  and  in  the 
6  St.  Tr.  279.  Br.  Hense>j  s  Case,  1  p^vy  all  the  plate  was  found  ;  the  prisoner 
Burr.  644.  Toohe's  Case,  cited  East  s  ^^^.  j^^  consequence  convicted,  no  doubt 
P.  C.  Hi).     Stone's    Case,  6  T.  R.  o'-7.       ^  entertained  as  to  the  admissibility 

If  (says  Mr.  J.  Foster  and  Mr.  J.  Black-        .  j.  ^,-^  g^i^ig^ce. 
stone)  the  pa])ers  found   111  biduey  s  closit 
had  been   i)liuii!y   relative   to    the    otlicr  (.f)  2  Starkie's  C.  140. 
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Traitorous  ence ;  strong  presiim]itive  evidence  having  been  given  that  the  lodgings 
intention.  jj^d  not  been  entered  by  any  one  in  the  interval  between  the  time  of  the 
prisoner's  apprehension  and  the  finding  of  the  papers. 

But  in  Hardy's  Case,  where  writings  were  found  in  the  possession  of  con- 
spirators with  the  prisoner,  but  subsequently  to  his  apprehension,  it  was 
held,  that  as  there  was  no  evidence  to  show  the  previous  existence  of  the 
writings,  or  that  the  prisoner  was  a  party  to  them,  they  could  not  be  read. 

In  cases  of  this  nature,  where  the  offence  involves  a  conspiracy,  the  decla- 
rations, acts  and  conduct  of  others  proved  to  have  been  engaged  in  the 
same  common  design  with  the  prisoner,  are  usually  resorted  to  for  the  pur- 
pose of  proving  the  illegal  and  traitorous  intention.  After  proof  of  an 
association  for  such  a  purpose,  all  acts  done  by  any  of  the  parties  so  united 
in  furtherance  of  the  common  design,  are  evidence  against  the  rest.  Hence, 
writings  sufficiently  connected  with  the  general  object,  which  have  not  been 
published,  but  found  in  the  possession  of  a  joint  consjiirator,  are  admissible 
in  evidence  against  the  prisoner  (?/). 

Upon  this  point  the  same  principles  and  rules  are  applicable  as  in  ordi- 
nary cases  of  conspiracy  (2). 

It  has  been  already  seen,  that  for  reasons  of  policy  witnesses  in  cases  of 
this  nature  are  precluded  from  disclosing  facts  the  publication  of  which 
might  be  of  public  detriment  (a). 

By  the  statute  9  Geo.  4,  c.  31,  s.  2,  every  offence  which  before  that  Act 
would  have  amounted  to  petit  treason,  shall  be  deemed  to  be  murder  only. 

TRESPASS  (6). 

In  an  action  of  trespass  for  an  injury  to  the  person,  lands  or  goods  of  the 
plaintiff,  the  evidence  relates, 

1.  To  proof  of  the  possession  of  the  identical  lands  or  goods,  1099. 

2.  Of  the  acts  of  trespass  committed  directly  or  indirectly  by  the  defend- 
ant against  the  person,  lands  or  goods  of  the  plaintiff,  1104. 

3.  To  the  damages,  1114. 

4.  To  proof  of  circumstances,  with  a  view  to  costs,  &c.  1117. 

5.  To  proof  of  notices  of  action,  1117. 

6.  To  the  defence  under  the  general  issue,  1117. 

7.  Under  the  plea  of  liberum  tenementum,  or  other  claim  of  property, 

1123. 

8.  Eight  of  way,  &c.,  1128. 

9.  On  issue  taken  on  the  replication  of  de  injuria  sua  propria,  &c.  gene- 

rally, 1131,  and  to  the  pleas  of  son  assault,  1134  ;  justifications  in  de- 
fence of  proper  ti/,  1137;  under  a  license,  1137;  under  process,  &c.  1139. 

10.  On  issue  taken  on  a  new  assignment,  1141,  or  plea  of  excess,  &c.  1143. 

11.  Malicious  trespasses,  1143. 

0/)  R.  V.  Watson,  2  Starkie's  C.  140.  ley,  2  Will.  313.     Trespass  also  lies  for  a 

And  see  the  cases  cited  supra,  tit.  Con-  forcible  injury  to  the  wife  or  servant  of  the 

,SPIRACY.  plaintiff;  but  it  seems  that  there  the  per 

(r)   Vide  supra,  tit.  Conspiracy  ;  in-  quod  is  the  gist  of  the  action,  and  the  inci- 

fru,  Unlawful  Assembly.  dents  are  in  many  respects  similar  to  those 

(a)  Supra,  Vol.  I.  which  belong  to  an  action  on  the  case. 

(b)  Trespass  is  the  proper  form  of  action  See  Woodward  v.  Walton,  2  N.  R.  476. 
wherever  the  act  occasions  an  immediate  il/ar?/'*  C«se,  9  Co.  113.  Where  the  action 
wrong;  case,  where  the  injury  is  the  con-  is  brought  to  recover  substantial  damages, 
sequence  of  some  other  act.  Gates  v.  Bay-  and  the  plaintitt"  is  under  the  necessity  of 
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1    An  action  of  trespass  quare  clausum  f regit  is  local(f),  and  must  be    Quareclau- 
proved  to'  have  been  committed  within  the  county  as  alleged.     The  descvip-  s^^"'  ^'^^''' 
tion  of  the  local  situation  of  the  close  within  a  particular  parish  or  township 
is  also  material  (d).     And  where  the  locus  in  quo  is  described  by  its  abut- 
tals, a  variance  from  the  description  of  any  one  abuttal  in  evidence  will  be 

fatil  (e). 

'  Where  the  close  is  described  by  name  or  abuttals  (/),  it  is  sufficient  to 
prove  the  plaintiff's  possession  of  part  of  that  close,  provided  a  trespass  by 
the  defendant  be  proved  to  have  been  committed  m  that  part  (^). 

A  particular  stating  trespasses  to  have  been  committed  m  a  close,  "which 
now  is  or  heretofore  was  a  rail  or  tram  road,"  the  facts  being  that  the 
defendants  had  taken  up  the  plates  of  the  railroad,  altered  its  course,  and 
laid  others  transversely,  is  sufficient  (li).  .        ^  . 

The  action  of  trespass  to  lands  being  a  possessory  remedy,  possession    Po8ses8ion. 
actual  or  constructive  is  essential  (0  5  but  an  actual  exclusive  possession  is 


satisfying  tlie  jury  as  to  what  amount  they 
ought  to  be,  he  has  a  right  to  begin. 
Hoqqett  V.  Oxley,  2  Mo.  &  R.  251 ;  and 
9  (J.  &  P.  324.  See  Vol.  I.  tit.  Onus 
Probandi. 

(c)  An  action  will  not  lie  in  the  courts 
of  this  country  in  respect  of  a  trespass  to 
land  abroad.     4  T.  R.  503. 

(rf)  Taylor  \.  Hooman,  1  Moore,  101. 
Premises  laid  in  the  parish  of  Clerkenwell, 
proof  tliat  Clerkenwell  consists  of  two 
parishes,  although  generally  known  by  the 
name  of  St.  James's,  Clerkenwell,  held  to 
be  insufficient.  Ibid.  And  see  5  13.  &  A. 
221. 

{e)  Thus,  if  the  description  be  "abut- 
ting on  the  south  on  the  mill  of  ^.,"  the 
proof  of  a  mill  there  in  the  tenure  of  ^.  is 
essential.    B.  N.  P.  89.   Nowcll  v.  Sands, 
2  Roll.  Ab.  078.     But  strict  literal  proof 
is  not  essential;  if  the  description  be  of  a 
close  abutting  on  the  mill  of  A.,  it  is  satis- 
fied by  proof  of  such  a  mill  adjoining,  al- 
thougli  a  higliway  intervene.    B.  N.  P.  89. 
Nowell  v.  Snnds,  2  Roll.  Ab.  078.     If  the 
close  be  described  as  abutting  towards  the 
east,  and    in    fact  it  abuts  towards  the 
north,  inclining  to  the  east,  it  is  sufficient. 
Roberts  v.  Carr,  1  Taunt.  501.     If  a  close 
be  described  as  abutting  in  the  direction  of 
the  four  cardinal  points  towards  specified 
closes,  although  it  be  in  fact  a  triangular 
close,  the  description,  it  seems,  would  be 
sufficient    if   it     abutted     towaids    such 
closes.     Leinpriere  v.   HiDnphrey,    3  A. 
&  E.  181  ;  4  N.  &  M.  030.     Although  a 
variance  from  tlie  parish  would  be  mate- 
rial.    Taylor  y.  Hooman,  1   Moore,  101, 
yet  if  it  be  stated  to  be  situate  in  the  pa- 
rish of  J.,  it  is  enough  if  it  has  a  church 
and  overseers  ;  the  Court  will  not  try  the 
question  of  parochiality.    2  Camp.  4.     In 
trespass,  every  part  of  the  description  is 
material,  and  must  be  proved.     Per  Law- 
rence, J.  in   Voivles  v.  Miller,  3  Taunt. 
139.    Trespass  against  several  named  only 
"  Uefeudaiits  "  on  the  record,  the  plaiutitt" 


stated  the  defendants  to  have  broke  and 
entered  a  close  of  the  said  plaintiff  abut- 
ting on  a  close  "  of  the  said  defendant," 
the  proof  being  that  the  close  in  which, 
&c.  abutted  a  close  of  one  defendant  only, 
held  to  be  an  ambiguity  only,  and  not  a 
variance.  Waif  or  d  v.  Anthony,  8  Bing. 
75. 

(/)  Formerly  it  was  not  necessary  to 
describe  the  close  by  name  or  abuttals ; 
but  now,  by  the  rules  of  H.  T.,  4  Will.  4, 
the  locus  in  quo  must  be  designated  in  the 
declaration  by  name  or  abuttals,  or  other 
description,  in  failure  whereof  the  defend- 
ant may  demur  specially. 

((/)  Stevens  v.  Whistler,  11  East,  51. 
(h)  Monmouth  Canal  Co.  v.  Harford, 
1  Cr.  M.  &  R.  014. 

(i)    Topham  v.    Bent,    6  Bing.    516. 
Possession  alone   is    sufficient    against  a 
wrong-doer.    Catferis  v.  Coicper,  4  Taunt. 
547.     Oughton  v.  Seppings,   1  B.  &  Ad. 
241.     Revett  v.  Brown,  5  Bing.  7.    Gra- 
ham V.  Peat,  1  East,  246.     Overseers  who 
enclose  waste  without  consent  of  the  lord 
may  bring  trespass  against  a  mere  stranger. 
Matson  v.  Cooke,  4  Bing.  N.  C.  392 ;  but 
it  must  be  a  clear  and  exclusive  possession; 
per  Best,  C.  J.,  5  Bing.   9.     Where  the 
plaintiff  had  conveyed  a  chapel  built  by 
him  to    a    third   person,  who   had    taken 
possession  of  it,  and  left  it  in  the  care  of  a 
gardener,  to  whom  he  gave  the  key,  with 
permission  to  allow  the  plaintiff  to  preach 
in  the  chapel,  it  was  held  that  it  was  not  a 
sufficient  possession  to  enable  him  to  main- 
tain trespass.    Revett  v.  Brown,  5  Bing.  7. 
The  delivery  of  the  key  of  premises  to  a 
carpenter,  for    the   purpose  of  repairing 
them,  was  held  to  be  a  sufficient  possession 
to  enable  him  to  maintain  a  plea  of  pos- 
session, and  molliter  munus  imposuit,  §"C. 
to    turn   his  own   servant   out.     Hall   v. 
JDavls,  2  C.  &  P.  Cas.  33.  The  proprietors 
of  a  canal  who  have  erected  a  dam  across 
a  stream  with  the  consent  of  the  proprietors 
of  the  land,  may  maintain  trespass  against 
one  who  injures  the  dam.     JJyson  v.  Col- 
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sufficient,  as  against  a  wrong-doer,  without  regard  to  the  title  oi'  tlie 
possessor  (k). 

The  mere  prior  occupancy  of  land,  however  recent,  will  give  a  good  title 
to  the  occupier  to  recover  in  trespass  against  all,  except  such  as  can  prove 
an  older  and  better  title  in  themselves  (/). 

So  it  is  no  objection  that  the  plaintiff  holds  under  a  lease  which  is  void 
under  the  statute  13  Eliz.  c.  20,  by  reason  of  the  non-residence  of  the 
lessor  (?«). 

And  proof  of  title  does  not  dispense  with  the  proof  of  actual  possession. 
A  lessee  cannot  support  the  action  before  entry  {n) ;  neither  can  an  heir  at 


lick,  5  B.  &  A.  601.  But  commissioners 
who  erect  a  wall  across  a  navigable  river 
for  the  benefit  of  the  public,  cannot  main- 
tain trespass  for  throwing  it  down ;  for 
tliey  have  no  property  or  possessory  in- 
terest. Ditke  of  Neivcastle  v.  Clarke, 
2  Moore,  066.  And  see  HolUs  v.  Gold- 
finch, 1  B.  &  C.  205;  infra,  1127.  The 
purchaser  of  a  growing  crop  of  grass 
sold  under  a  distress,  wlio  has  nailed  up 
the  gates,  and  made  the  grass  into  hay, 
may  maintain  trespass  against  the  sheriff 
for  the  acts  of  his  bailiff  in  entering  and 
levying  under  a  fi.  fa.  Tompkinson  v. 
Biissel,  9  Price,  287.  If  a  tenant  after 
the  expiration  of  his  lease  hold  over,  or 
incurs  a  forfeiture,  and  the  landlord  per- 
mit him  to  continue  in  possession,  he  may 
maintain  trespass  against  any  one  who  en- 
ters upon  him,  liaving  no  better  title  than 
himself.  See  the  observations  of  Little- 
dale,  J.  4  B.  &  C.  594.  In  copyhold  lands, 
although  the  property  in  the  mines  be  in 
the  lord,  the  possession  of  them  is  in  the 
tenant,  Lewis  v.  Branthwaite,  2  B.  k. 
Ad.  437.  A  lease  was  of  a  tenement 
called  W.,  containing  nineteen  acres,  in- 
cluding a  piece  of  woodland,  "  except  all 
timber  and  other  trees,  wood  and  under- 
woods," &c. ;  held  that  the  soil  on  which 
trees  not  timber  grew,  was  not  excepted  by 
the  words  "  wood  and  underwoods,"  and 
passed  to  the  lessee.     Leigh   v.    Heald, 

1  B.  &  Ad.  622;  and  see  Whilster  v. 
Pasloic,  Cro,  Jac.  487  ;  and  Liford's  Case, 
11  Co.  49.  A  pauper  occupying  a  parish 
house  is  not  to  be  deemed  a  tenant ;  where, 
therefore,  liaving  quitted,  although  the 
children  of  the  party  were  left  in  the 
premises,  the  overseers  had  witliout  any 
breach  of  the  peace  resumed  possession, 
held  that  they  had  a  right  so  to  do,  and 
were  not  obliged  to  have  recourse  to  the 
provisions  of  59  Geo.  3,  c.  12.  s.  24. 
Wildbor  v.  Rainsforth,  8  B.  &  C.  4;  and 

2  M.  &  R.  185.  Where  the  interest  of  a 
mere  tenant  at  will  is  determined  by  de- 
mand of  possession,  he  has  no  legal  right 
to  continue  for  a  reasonable  time  for  the 
purpose  of  removing  his  goods,  although 
it  seems  that  if  he  entered  and  continued 
there  no  longer  than  was  necessary  for 
that  i)urpose,  and  did  not  exclude  the 
landlord,  he  might  not  l)e  deemed  a  tres- 
passer.    Doc  v.  Jones,  10  B.  &  C.  724. 


Where  in  trespass  for  pulling  down  the 
plaintiff's  wall,  and  building  another, 
there  was  strong  evidence  of  the  common 
use  of  the  wall,  and  the  jury  found  it  to 
be  a  party -wall,  the  Court  refused  to  send 
down  the  case  again  to  have  it  distinctly 
presented  to  the  jury  whether  it  was  com- 
mon property  or  not,  it  not  having  been 
desired  at  tlie  trial;  held  also,  that  the 
temporary  removal  was  not  such  a  destruc- 
tion of  the  common  subject-matter  as  to 
entitle  one  to  maintain  trespass ;  so,  if  it 
be  raised  higher  than  before,  his  only 
remedy  is  to  remove  it.  Cuhitt  v.  Porter, 
8  B.  &  C.  257.  And  see  Wiltshire  v. 
Sidford,  ib.  in  the  note,  and  2  M.  &  Ry. 
267.  A  landlord  has  no  right  to  enter  in 
order  to  repair  without  some  stipulation  to 
tliat  effect,  and  the  tenant  may  maintain 
trespass  against  him.  Barker  v.  Bar- 
ker, 3  C.  &  P.  557.  A  declaration  for 
breaking,  &c.  plaintiff's  dwelling-house, 
and  part  of  the  leads  and  roof  of  the  said 
dwelling-house,  is  not  supported  by  proof 
of  injury  to  tlie  leads  of  the  counting- 
house  of  one  of  the  defendants,  adjoining 
to  the  plaintiif's  dwelling-house,  used  by 
liim  as  an  easement,  and  on  which  he  had 
erected  a  meat-safe,  it  being  no  proof  of  a 
breaking  of  any  part  of  the  plaintiff's 
dwelling-house.  Mudie  v.  Bell,  3  C.  & 
P.  331. 

{k)  Chambers  v.  Donaldson,  11  East, 
63 ;  per  Bayley,  J.,  4  B.  &  C.  585.  And 
there  is  no  distinction  in  this  respect  be- 
tween land  which  belongs  to  the  Crown, 
and  land  which  belongs  to  a  private  per- 
son. Harper  v.  Charlesworth,  4  B.  &  C. 
574.  Johnson  v.  Barrett,  Aleyn,  10; 
sccus,  4  Leon.  184;  Godb.  133.  Although 
the  plaintiff  pays  merely  a  nominal  rent, 
and  not  a  rent  to  the  amount  of  one-third 
of  the  value  of  the  land,  as  required  by  the 
Stat.  1  Ann.  st.  1 ,  c.  7,  s.  5.  The  payment 
of  a  nominal  rent  to  the  Crown  for  1,000 
acres  of  woodland,  the  wood  being  reserved 
to  the  Crown,  and  the  exercising  of  tlie 
privilege  of  shooting  and  taking  the  grass, 
is  sufficient  evidence  of  possession.  Har- 
2)er  v.  Charlesworth,  4  B.  &  C.  574.  Vide 
supra,  note  (i). 

{I)  Cntteris  v.  Coicpcr,  4  Taunt.  547  ; 
and  see  tit.  Possession. 

(wt)   Graham  v.  Feat,  1  East,  244. 

(n)  Cook  v.  Hams,  1  Lord  Ray  in.  307. 
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law  maintain  this  action  against  an  abater  (o);  nor  can  a  bargainee,  although 
the  Statute  of  Uses  transfers  the  possession  (^t?) ;  nor  a  devisee  (g) ;  or  sur- 
renderee (r)  ;  or  reversioner  (s)  ;  or  conusee  of  a  fine(#);  or  parson  before 
induction  (2<);  or  lessee  for  years  before  entry  (.r). 

But  if  he  who  has  the  right  enter  and  take  possession,  he  may  maintain 
trespass  against  one  who  being  wrongfully  in  possession  at  the  time  of  the 
entry,  continues  in  possession  (y). 

And  if  a  disseisee  re-enter,  he  may  maintain  trespass  in  respect  of  any  act 
of  trespass  intervening  between  the  disseisin  and  re-entry  (c). 

And  it  is  sufficient  if  he  has  taken  legal  possession  of  a  part  of  a  form  or 
estate  in  the  name  of  the  whole,  and  the  locus  in  quo  be  part  of  that  entire 
estate.  Thus,  by  his  induction,  the  parson  is  put  in  possession  of  a  part  for 
the  whole,  and  may  maintain  an  action  for  a  trespass  to  the  glebe  land, 
although  he  has  not  actually  taken  possession  of  the  whole  («). 

Where  there  is  no  actual  possession  in  another,  possession  follows  the 
propertJ^  It  is  not  necessary  that  there  should  be  a  manual  occupation 
every  day  {h).  Thus,  the  lord  may  bring'  trespass  for  injuries  done  to  tlie 
wastes  of  a  manor  of  which  no  one  is  in  the  actual  enjoyment.  But  pos- 
session actual  or  constructive  is  necessary. 

Where  the  interest  of  the  plaintiff  (an  insolvent)  in  a  house  had  passed  to 
the  provisional  assignee,  but  his  wife  continued  to  reside  in  it,  with  some 
part  of  the  furniture,  and  whilst  she  was  absent  and  the  house  locked  up, 
the  landlord  (the  defendant)  had  broke  and  entered  it,  in  order  to  distrain, 
it  was  held,  that  as  it  did  not  appear  that  she  was  residing  there  with  tlie 
consent  of  the  assignee,  the  husband  had  not  a  sufficient  possession  to 
maintain  trespass ;  he  must  have  had  either  actual  or  constructive  pos- 
session (c). 

If  trees  be  excepted  in  a  lease,  the  lessor  may  maintain  trespass  against 
any  one  who  cuts  them  down  (rf).  For  by  the  exception  of  the  trees,  the 
land  on  which  they  grow  is  excej^ted  also. 

One  who  has  exclusive  possession  of  land,  although  for  a  limited  jiurpose, 


Quare  oT.iii- 
sum  fregit. 
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Barkery.  Keat,  2  Mod.  201.  Geary  v. 
Bcnrcroft,  Carth.  G6.  See  however  Cro. 
Eliz.  AG. 

(o)  Com.  Dig.  tit.  Trespass,  B.  3;  2 
Roll.  Ab.  553.  Yet  where  the  ancestor 
dies  seised,  and  the  possession  is  vacant, 
tlie  law  casts  the  seisin  upon  tlie  heir. 

{]))  Com.  Dig. tit.  Trespass,B.3;  Ventr. 
361. 

(q)  2  Mod.  7. 

(/•)  Bro.  Ab.  Surrend.  50. 

(s)  Com.  Dig.  Trespass;  Keil.  63.  a. 
But  on  the  determination  of  a  lease  at  will 
'  by  the  death  of  the  lessee,  the  lessor  may 
maintain  trespass  before  entrv.  Geary  v. 
Bearcroft,  1  Lev.  202;  Co."Litt.  62,  h. ; 
qu.  whether  where  land  is  let  at  will,  both 
lessor  and  lessee  may  not  maintain  tres- 
pass. See  the  observations  of  Holroyd,  J. 
in  Harper  v.  Charlestcorth ,  4  B.  &  C. 
583.  See  further  2  Roll.  Ab.  551.  By 
committing  voluntary  waste  a  lessee  at 
will  determines  the  will,  and  trespass  is 
luaintainable.    5  Rep.  13,  b. 

{f)  SeeBen-y  v.  Goodman,  2  Leon.  147. 


(»)  Plow.  528. 

(x)  Bac.  Ab.  Leases,  M. ;  Keil.  163,  a. 

(?/)  Butcher  v.  Butcher,  7  B.  &  C. 
399. 

{•)  2  Roll.  Ab.  550,  1.  7  ;  Co.  Litt. 
257,  a.  So  in  tlie  case  of  an  action  for 
mesne  profits;  see  Ejectment.  In  the 
case  of  re-entry  to  avoid  a  fine  levied  with 
proclamation,  the  re-entry  does  not  revest 
the  possession  by  relation  ah  ■biifio. 
Compere  v.  Hicks,  7  T.  R.  727.  Hughes 
V.  Thomas,  13  East,  486. 

(a)  Bulwer  v.  Bulwer,  2  B.  &  A.  470. 
So  it  should  seem  if  livery  of  seisin  bo 
given  of  a  part  for  the  whole.  See  Com. 
Dig.  Feoffment,  B.  4.  If  a  lease  be  of  a 
house  and  several  closes,  possession  by  the 
lessee  of  the  house  or  any  part  of  the  land 
avoids  a  feofTnient  bv  the  lessor  of  the 
whole.    Com.  Dig.  Feoffment,  B.  7. 

{h)  Per  Lord  Kenyon,  in  The  King  v. 
Mayor,  &;c.  of  London,  4  T.  R.  26. 

(e)  Tophnm  v.  Dent,  6  Bing.  515. 

{d)  Ashmead  v.  Banger,  1  Lord  Ravm. 
552.     Bolls  v.  Bock,  2  Sel.  N.  P.  1342. 
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as  under  a  contract  for  the  purchase  of  a  crop  of  grass  growing  there,  or  who 
is  entitled  to  the  vesture  or  prirna  tonsura,  may  maintain  trespass  against 
any  one  who  enters  the  close  and  injures  the  herbage,  although  he  does  it 
by  consent  of  the  owner  of  the  land  (e). 

So  if  several  have  the  exclusive  possession  for  a  limited  time,  the  portion 
of  each  being  appointed  annually  by  lot  (/). 

So  one  who  has  only  the  herbage  of  a  forest  or  close  may  bring  trespass, 
as  well  as  he  who  has  the  land  {y). 

And  the  owner  of  the  soil  of  a  public  way  (A),  or  market  (i),  may  bring 
trespass  against  one  who  makes  any  use  of  it  extending  beyond  those  privi- 
leges which  the  public  possess,  without  the  license  of  the  owner. 

A  copyholder  may  maintain  trespass  for  taking  coals,  although  no  injury 
be  done  to  the  surface  {k). 

The  perpetual  curate  of  a  chapelry,  augmented  by  Queen  Anne's  bounty, 
may  maintain  trespass  even  against  a  churchwarden,  for  pulling  down  a 

pew(Z). 

A  judo-ment  in  ejectment  upon  the  several  demises  of  two  plaintiffs  in 
trespass,  was  held  to  be  evidence  to  support  a  joint  action  of  trespass 
against  two  of  the  defendants  in  the  ejectment  {m). 

In  some  instances,  parties  holding  over  after  the  determination  of  parti- 
cular estates,  are  adjudged  to  be  trespassers  by  the  provisions  of  the  statute 
6  Anne,  c.  18,  s.  5  («). 

In  an  action  for  trespass  to  a  personal  chattel  (o),  the  plaintiif  may  either 


(e)  Crosby  v.  Wadsivorth,  6  East,  602. 
Tomkinson  v.  Russell,  8  Price,  287.  So 
where  a  party  has  the  exclusive  right  of 
digging  turves,  Wilson  v.  Macreth,  3 
Bur.  1824,  or  a  grant  of  underwood.  Hoe 
V.  Taylor,  Cro.  Eliz.  413,  may  maintain 
trespass ;  so  also,  as  it  seems,  may  the 
owner  of  a  free  warren.  F.  N.  B.  86 ;  Com. 
Dig.  Trespass,  A.  2 ;  hut  see  Cro.  Eliz. 
421.  If  A.  covenant  that  none  but  J3.'s 
cattle  shall  be  fed  in  the  locus  in  quo,  B. 
may  maintain  trespass  against  strangers, 
and  may  distrain  ^.'s  cattle  damage-fea- 
sant.  Burt  v.  More,  5  T.  R.  333.  So,  if 
J.  S.  agree  with  the  owner  of  the  soil  to 
plough  and  sow  the  ground,  and  give  him 
half  the  profits,  he  may  have  an  action  for 
treading  down  the  corn,  and  the  owner  is 
not  jointly  concerned  in  the  growing  corn. 
B.N. P.  85. 

(/)  Weldon  v.  Brldgioater,  Cro.  Eliz. 
421. 

(g')  2  Roll.  Ab.549,  H.  pi.  1.  Weldon 
v.Bridfjivater,  Cro.  Eliz.  421.  Evans  v. 
J{obe?-ts,  5  B.  &  C.  837 ;  B.  N.  P.  85. 
Parker  v.  Stanlland,  11  East,  366. 

(/i)  Sir  John  Lade  v.  Shepherd,  Hil. 
1  Geo.  2,  cited  1  Wils.  110.  And  see 
1  Roll.  Ab.  549,  H.  pi.  1  ;  1  Roll.  Ab. 
406,  pi.  7.  Where  the  plaintiff  demised 
land  for  sixty  years,  for  building,  at  a  rent, 
reserving  a  right  of  way  to  the  grantor 
over  the  streets  between  the  houses  to  be 
built,  and  he  agreed  to  grant  leases  of  the 
houses  as  they  should  be  built ;  the  grantee 
entered,  paid  rent,  and  proceeded  to  build 
houses,  for  which  he  obtained  leases,  and 


built  a  wall  across  one  of  the  streets  ;  held 
that  he  was  to  be  deemed  in  possession  of 
the  land  on  which  the  wall  was  built,  and 
that  the  grantor  could  not  maintain  tres- 
pass for  such  erection.  Alexander  v. 
Bonner,  4  Bing.  N.  C.  799;  and  6  Sc. 
611. 

(i)  Mayor  of  Northampton  v.  Ward, 
1  Wils.  107. 

(k)  Leivis  v.  Braithivaite,  2  B.  &  Ad. 
437. 

(Z)  Jones  V.  Ellis,  2  Y.  &  J.  265;  supra, 
tit.  Peav. 

(m)  Chamierv.  Willett,  5  M.  &  S.  64; 
supra,  tit.  Ejectment,  313. 

(n)  Which  enacts,  that  every  person 
who,  as  guardian  or  trustee  for  an  infant, 
and  every  husband  seised  in  right  of  his 
wife  only,  and  every  other  person  having 
an  estate  determinable  upon  life,  who  after 
the  determination  of  that  estate  or  interest, 
without  the  express  consent  of  the  person 
immediately  entitled  upon  the  determina- 
tion, holds  over  and  continues  in  possession 
of  any  lands  or  tenements,  shall  be  ad- 
judged to  be  trespassers;  and  every  person 
so  immediately  entitled,  or  his  executors 
or  administrators,  may  recover  in  damages, 
against  the  person  holding  over,  the  full 
value  of  the  profits  received  during  the 
wrongful  possession. 

(o)  Trespass  does  not  lie  in  respect  of 
animals  ferce  natures,  unless  they  have 
been  reclaimed,  or  are  privileged  ratione 
loci.  Bac.  Ab.  Trcsp.  E.  Where  the 
plaintiff  had  left  a  certificate  of  character, 
it  was  held  (by  Lord  Abinger)  that  trespass 
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show  actual  possession  (p),  or  prove  his  title  in  law  to  the  possession  ;  for  in   Trespass  to 
construction  of  law  the  right  of  property  draws  after  it  the  possession  (q).  cliattels 
If  he  has  the  actual  possession,  his  title,  as  against  a  mere  wrong-doer,  is 
immaterial  (r). 

The  action  of  trespass  differs  materially  from  that  of  trover;  the  former  is 
founded  on  possession,  the  latter  on  property  (s),  to  which  possession  is  inci- 
dent by  construction. 

If  a  party  hire  a  chariot  for  the  day,  appoint  the  coacliman,  and  furnish 
the  horses,  he  may  be  described  as  the  owner  and  proprietor,  and  may  main- 
tain an  action  for  an  injury  to  the  carriage  whilst  it  is  in  his  possession  (0- 

So  he  may  show  a  legal  rigid  to  the  chattel  vested  in  him,  although  he 
has  never  had  the  actual  possession]  as  that  he  is  entitled,  as  lord  of  the 
manor,  to  the  property  as  a  wreck  or  estray,  although  there  has  been  no 
seizure  (m)  ;  or  that  he  is  entitled  as  executor  where  the  trespass  was  com- 
mitted before  probate;  for  the  right  accrues  under  the  will,  and  the  probate 
is  merely  evidence  of  it  (a:). 

If  A.  gratuitously  permit  B.  to  use  his  carriage,  A.  still  remains  in  legal 
possession,  and  may  maintain  trespass  for  an  injury  done  to  the  carriage 
whilst  it  is  used  by  B.  {y). 

So  if  ^.  deliver  to  B.  a  box  to  be  kept,  and  B.  break  it  open  and  convert 
the  goods,  trespass  lies  {z). 

But  the  owner  cannot  maintain  trespass  for  taking  his  goods  where  he  is 
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was  not  maintainable  in  respect  of  an  in- 
jury to  it  whilst  it  was  in  the  defendant's 
custody.  Tmjlor  v.  Rowan,  1  Mo.  &c  R. 
491.  In  trespass  for  taking  the  plaintiff's 
goods,  chattels,  and  effects,  it  is  no  vari- 
ance that  some  of  them  were  fixtures. 
Pitt  V.  Shew,  4  B.  &  A.  206.  In  tres- 
pass for  an  injury  to  the  defendant's  cart, 
a  variance  as  to  the  name  of  the  person 
who  was  riding  in  it  is  immaterial.  Hoiv- 
ard  V.  Peete,  2  Chitt.  315. 

{p)  In  an  action  of  trespass  to  goods,  it 
is  sufficient  for  the  plaintiff  to  prove  pos- 
session, without  showing  how  he  obtained 
it.  Per  Holroyd,  J.  in  Lee  v.  Shore,  1  B. 
&  C.  94;  2  D.  &  R.  198.  But  where  the 
owner  of  property  which  has  been  taken 
away  by  another,  waives  the  tort,  and  brings 
an  action  of  assumpsit  for  the  value,  it  is 
incumbent  on  him  to  show  a  clear  and  in- 
disputable title  to  the  property.  Per  Ab- 
bott, C.  J.  ibid.;  vide  infra,  Vendor  and 
Vendee. 

iq)  Bro.  tit.  Trespass,  pi.  303.  One 
who  has  leased  lands  without  any  reserva- 
tion of  the  timber,  may  maintain  trespass 
de  bonis  asportatis,  against  one  who 
during  the  term  cuts  down  timber  and 
carries  it  away.  Ward  v.  Andrews,  2 
Chitty,  636.  A.  covenants  to  build  a 
bridge,  and  to  keep  it  in  repair,  for  the 
use  of  the  public;  the  property  in  the 
materials  remains  in  the  hands  of  A.,  and 
he  may  maintain  trespass  against  a  wrong- 
doer who  removes  them.  6  East,  154. 
Where  a  sheriff  seizes  goods  under  a.  fi. 
fa.,  the  property  remains  in  the  owner  till 
execution  executed,  as  well  after  the  Sta- 
tute of  Frauds  as  l)efore.  The  meaning  of 
the  words,  "  that  the  goods  shall  be  bound 


from  the  delivery  of  the  writ  to  the  sheriff," 
is,  that  after  the  writ  is  so  delivered,  if  the 
defendant  make  an  assignment  of  the  goods, 
except  in  market  overt,  the  sheriff  may 
take  them  in  execution.  Per  Lord  Hard- 
wicke,  2  Eq.  Cas.  Ab.  381.  The  lord  of  a 
manor  may  maintain  trespass  for  a  wreck 
or  estray  before  seizure.  Com.  Dig.  Tres- 
pass, B.  4 ;  and  see  Smith  v.  Milles,  1  T.  R. 
480  ;  Bunwich  v.  Sterry,  1  B.  &  Ad. 
83 1 .  A  s  to  the  title  of  an  executor  to  main- 
tain trespass  after  probate  granted,  see 
tit.  Executor.  As  to  the  case  of  a  ven- 
dee, see  tit.  Vendor  and  Vendee,  and 
Thomas  v.  Phillips,  7  C.  &  P.  573.  B.  N.  P. 
91.     See  tit.  Sheriff. — Trover. 

(r)  3Ioore  v.  Robinson,  4  B.  &  Ad.  817. 
Nelson  v.  CherriU,S  Bing.  316;  Com.  Dig. 
Trespass,  B.  4.  A  master  of  a  fly-boat, 
who  is  hired  by  a  canal  company  at  weekly 
wages,  may  maintain  trespass  for  cutting 
a  rope  fastened  to  the  vessel,  whereby  it 
was  towed  along  an  inland  navigation, 
although  the  vessel  and  the  rope  were  the 
property  of  the  company.  Moore  v.  Ro- 
binson, 2  B.  &  Ad.  817. 

{s)  Per  Lord  Kenyon,  C.  J.  in  Ward  v. 
Macauley,  4  T.  R.  490.  And  see  further, 
as  to  the  distinction  between  trespass  and 
trover,  Cooper  v.  Chitty,  1  Burr.  20;  1  Bl. 
65.     Smith  v.  Milles,  \  T.  R.  475. 

{t)  Croft  and  another  v.  Alison,  4  B. 
&  A.  590. 

(m)  Smith  V.  Milles,  1  T.  R.  480 ;  F.  N.  B. 
91. 

{x)  1  T.  R.  480 ;  2  Buls.  268. 
{y)  Lotan  v.  Cross,  2  Camp.  464.  Other- 
wise if  he  had  let  the  carriage  for  a  time, 
lb. 
{z)  B.N.  P.83;  Moor,  248. 
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rossossion.  not  entitled  to  the  possession.  Thus,  a  landlord  having  let  his  furniture  to 
a  tenant,  cannot  maintain  trespass  against  the  sheriiF  for  taking  the  goods 
in  execution  (a). 

The  plaintiff  declaring  for  trespass  to  goods,  chattels  and  effects,  may- 
recover  in  respect  of  fixtures  (&). 

One  who  erects  a  tombstone  may  maintain  a  trespass  against  another  who 
wrongfully  removes  it,  and  erases  the  inscription,  though  the  freehold  be  in 
the  parson  (c). 

A  variance  found  in  the  proof  of  the  close  in  which,  &c.  will  not  preclude 
the  plaintiff  from  recovering  in  respect  of  an  asportairit  of  a  chattel,  alleged 
in  the  same  count,  provided  such  chattel  be  not  described  as  affixed  to  the 
freehold  {d). 

2dlv.  Evidence  of  acts  of  trespass  committed  against  the  person,  lands 
or  o-oods  of  the  plaintiff,  relates  to  the  time  and  number  of  such  acts,  the 
•place,  or  to  the  nature  and  manner  of  the  act. 

It  is  universally  true,  that  the  plaintiff  may  prove  as  many  distinct  tres- 
passes as  there  are  counts  in  the  declaration,  and  that  the  day  laid  in  every 
count  which  alleges  a  single  act  of  trespass  is  immaterial.  If  the  declaration 
for  an  assault  and  battery  contain  but  one  count,  the  plaintiff  cannot  give 
evidence  of  more  than  one  battery  (e) ;  and  after  proof  of  one,  he  cannot 
waive  it  and  prove  another  (/").  And  if  the  declaration  contain  two  counts, 
and  the  defendant  suffer  judgment  by  default  on  one,  and  plead  not  guilty 
to  the  other,  and  on  the  trial  one  trespass  only  be  proved,  the  defendant  will 
be  entitled  to  a  verdict  (r/). 

So,  if  the  declaration  contain  two  counts,  and  there  be  a  justification 
pleaded  to  one  of  them,  which  is  admitted  by  the  replication,  the  plaintiff 
cannot  recover,  unless  he  show  that  two  trespasses  were  committed. 

A  declaration  against  A.  and  JB.  contained  two  counts ;  the  defendants 
pleaded  the  general  issue,  and  a  justification  to  one  count.  The  replication, 
admitting  the  arrest  to  be  lawful,  alleged  that  B.,  with  the  consent  of  A., 
after  the  arrest,  released  the  plaintift",  and  afterwards  imprisoned  him  for  the 
time  mentioned  in  the  second  count.  The  plaintiff  having  failed  to  prove 
the  consent  of  A.,  it  was  held  that  he  could  not  prove  the  same  trespass 
against  B.  on  the  second  count  {K).  But  if  it  be  alleged  that  the  defendant 
on  divers  days  and  times  between  two  days  specified  assaulted  the  plaintiff, 
he  may  give  in  evidence  any  number  of  assaults  between  those  days,  or  a 
single  trespass  at  any  time  before  the  commencement  of  the  action  (i). 
To  lands.  Trespasses  to  land  are  usually  alleged  to  have  been  committed  on  a  day 


(a)  Ward  v.  31ncauley,  4  T.  R.  489. 
Hall  V.  Pichard,  3  Camp.  187.  Where 
a  ship  was  seized  as  forfeited  under  the 
Navigation  Act  (12  Car.  2,  c.  18),  by  the 
governor  of  a  British  colony,  it  was  held 
that  trespass  could  not  be  maintained 
against  the  party  who  seized  the  ship, 
although  he  did  not  proceed  to  condemna- 
tion ;  for  by  the  forfeiture  the  property  was 
divested  out  of  the  owner.  Wilkins  v. 
Des2)ard,  5  T.R.U2. 

(b)  Pitt  v.  Shew,  4  B.  &  A.  20G. 

(c)  Spooner  v.  Brewster,  8  Bing.  136. 
Daivtrie  v.  Dee,  2  Roll.  R.  140. 

(f/)  Benlman  v.  Peacock,  North  Circ. 
York,  cor.  Parke,  J. 
(e)  Stante  v.  Pricltett,  1  Camp.  473. 


Trespass  for  assault  and  false  imprison- 
ment may  be  laid  diversis  dlebus  et  vlcihus. 
Burgess  v.  Freelove,  2  B.  &  P.  425.  But 
a  declaration  alleging  that  the  defendant, 
on  such  a  day,  and  on  divers  other  days 
and  times,  made  an  assault,  &c.  was  held 
to  be  bad  on  special  demurrer.  English  v. 
Purser,  6  East,  395. 

(/)  Ibid. 

{g)  Compere  v.  Hicks,  7  T.  R.  727. 

(/«)  Atkinson  v.  Matteson,  2  T.  R.  172; 
infra,  1142.  A  sheriff  enters  a  house  under 
a  fi.  fa.,  sells  goods,  and  keeps  possession 
after  the  return  of  the  writ;  this  is  but  one 
continued  trespass.  A  Itkenhead  v.  Blades, 
1  Marsh.  17. 

(i)  B.N.  P.  86;  1  Saund.  24.n. 
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specified,  and  on  divers  other  days  and  ti>nes  between  that  day  and  the  To  lands, 
commencement  of  the  action;  and  under  s.ich  an  allegation  the  plamtilf 
may  prove  any  number  of  trespasses  committed  within  that  space  of  time, 
or  one  sin-le  act  of  trespass  previous  to  the  day  first  mentioned  (k). 

If  in  an  action  against  A.  and  B.  the  plaintiff  proceed  f-  -—    J^^  ^SL. 
passes  but  cannot  show  that  A.  and  B.  were  concerned  in  all  of  them  (  ),  he 
inust  either  elect  to  proceed  on  those  only  which  they  committed  jointly,  or 
if  he  choose  to  proceed  in  respect  of  any  trespass  committed  by  A.  alone, 
B  will  be  entitled  to  a  verdict  of  acquittal  (w).     And  it  has  been  ruled, 


mB.  N.  P.86.     PerHolt,  C.  J.  4  Ann, 
at  Hertford,  Str.  1095 ;  1  Salk.  639.  Hume 
V.  Oldacre,  1  Starkie's  C.  351.     A  very 
learned  person  has  intimated  a  doubt  whe- 
ther any  number  of  trespasses  may  not  be 
fjiven  in  evidence,  all  anterior  to  the  day 
first  named.     It  seems,  however,  to  be  a^ 
general  principle,  that  where  the  plaintiff 
has  by  his   own  description   limited  the 
extent   of  the  injury  complained   of,   he 
cannot  go  beyond  that  description  in  his 
evidence ;  and  where  a  particular  space  of 
time  is  thus  assigned  for  the  trespasses,  it 
seems  to  operate  by  way  of  description,  and 
not  as  a  mere  formal  allegation  of  time.    It 
is,  nevertheless,  competent  to  the  plaintiff 
to  imive  his  continuando,  and  to  prove  a 
single  act  of  trespass  anterior  to  tlie  day 
firs'!;  mentioned ;  for  the  allegation  of  tres- 
passes on  other  days  than  the  one  first 
named  cannot,  it  seems,  place  him  in  a 
worse  situation  than  if  one  trespass  only 
had  been  alleged ;  and  this  was  so  held  in 
Wilson  V.  Powel,  Skiun.  641 ;  B.  N.  P.  86; 
Co.  Litt.  283.     The  practice  on  this  sub- 
ject appears  to  have  been  formerly  much 
more  strict.     See  Clay.  141,  pi.  256;  Ibid. 
5,  pi.  8  ;  Vin.  Ab.  Ev.  R.  b.  15,  16 ;  Leon. 
302,  pi.  416  ;  Tri.  per  Pais,  199.     It  was 
even  held,  that  if  the  plaintiff  could  not 
prove  the  trespass  on  the  first   day,  he 
could  not  prove  trespasses  on  the  dlversis 
vicibus  afterwards.     Walker  v.  Dawson, 
Clay.  141,  pi.  256. 

(I)  The  plaintiff,  with  two  others,  upon 
finding  there  was  no  room  in  tiie  pit  of  a 
theatre,  passed  over  into  a  private  box,  and 
upon  being  turned  out,  and  whilst  in  the 
lobby,  insisting  upon  going  back  the  same 
way  into  the  pit,  a  blow  was  struck  by  one 
of  the  party,  not  the  plaintiff;  held,  that  if 
the  jury  believed  all  were  acting  in  a  com- 
mon purpose,  they  were  all  liable  to  be 
apprehended,  and  the  action  for  a  false 
imprisonment  not  maintainable.  Lewis  v. 
Arnold,  4  C.  &  P.  355. 

(m)  Alexander  and  Crawley  upon  a  war- 
rant against  A.  arrested  the  plaintiff,  and 
delivered  him  into  the  custody  of  Solomons, 
the  constable  of  the  night;  and  Lord  Ellen- 
borough,  in  an  action  against  the  three, 
held  that  the  jury  must  either  be  confined 
to  the  imprisonment  in  the  watchhouse,  or 
they  must  acquit  Solomons ;  and  the  latter 
being  preferred,  his  lordship  certified,  under 
the  Stat.  8  &9  Will.  3,  c.  11,  that  there 
was  reasonable  cause  for  making  Solomons 
VOL.    II. 


a  defendant,  for  the  purpose  of  depriving 
him  of  costs.     And  see  Sedleij  v.  Sunder- 
land, 3  Esp.  C.  202.     Powell  v.  Hodgef.ts, 
2  C.  &  P.  432.     And  so  ruled  by  Parke,  J., 
in  Cross  v.  Harrison  and  others,  Lancas. 
Sp.  Ass.  1830.      A   trespass  was  proved 
against  the  defendants  A-  and  B.,  then  C. 
and  D;  constables,  who  were  also  defend- 
ants, came   up  and    interfered,   and    the 
plaintiffwas  not  allowed  to  go  into  evidence 
ao-ainst  them  without    consenting  to  the 
acquittal  of  C  and  D-     But  stiil  it  would 
have  been   competent  to  the  plaintiff  to 
show  an  imprisonment  by  C  and  D.  by  the 
direction  of  .4 .  and  B.     Where  the  plaintiff 
having  gone  into  evidence  of  a    trespass 
comniltted  jointly  by  six  defendants,  went 
into  evidence  of  a  wrongful  sale  by  two  of 
those  defendants,  and  of  the  receipt  of  the 
money  by  a  third,  it  was  held  that  he  must  be 
taken  to  have  abandoned  the  case  as  to  the 
others,  and  that  they  were  entitled  to  an 
acquittal  before  the  other  defendants  went 
into  their  case.  Wynne  v.  Anderson,  3  C. 
&  P.  596.     In  the  previous  case  of  Bonser 
V.  Curtis,  lb.  .597,  Abbott,  C.  J.  held  that 
the  time  of  acquittal  was  a  matter  of  dis- 
cretion with  the  Judge.     And  see  Huxley 
v.  Berg,  1   Starkie's  C.  98,  where  it  was 
held  that  the  acquittal  ought  not  to  take 
place  before  the  whole  of  the  evidence  was 
ready  for  the  jury ;  but  the  plaintiff,  in  ad- 
ducing evidence  in  answer  to  that  adduced 
by  the  rest  of  the  defendants,  is  not  allowed 
to  implicate  those  against  whom  no  evi- 
dence had  been  given  by  fresh  evidence.    It 
seems  to  be  now  settled  that  the  acquittal 
ought  to  take  place  at  the  close  of  the 
plaintiff's  case.     In   Lancaster  v.  Arnii- 
tage  and  another,  Yorkshire  Summer  As- 
sizes, 1836,  cor.  Parke,  B.  the  co-defendant 
was   acquitted   at   the   conclusion  of  the 
plaintiff's  case.     Note.  The  action  was  for 
excessive  distress,  selling  without  notice, 
&c.     On  some  counts  there  was  evidence 
against  one  only,  on   others,  money  had 
been  paiil  by  both  defendants  into  court, 
but  Parke,  B.  held  that  an  election  must  be 
made.     If  an  election  were  not  made  at  that 
stage,  the  defendant,  against  whom  no  evi- 
dence  had  been  given,  would  be  at  liberty 
to  cross-examine  witnesses  for  the  ot.;er 
defendant,  and  to  observe  on  the  evi  leuce ; 
and,  qu.  how  could  the  same  counsel  con- 
duct the  defence  of  both?  He  would  have  to 
cross-examine  his  own  witnesses. 
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that  after  electing  to  prove  one  trespass  in  which  A.  alone  is  implicated, 
the  plaintiff  cannot  waive  it,  and  prove  a  trespass  committed  by  both  (n). 
For  the  jury  cannot  award  separate  damages,  neither  can  they  award  joint 
damages  in  respect  of  a  trespass  committed  by  A.  alone.  But  it  has  since 
been  held  that  a  plaintiff  having  proved  a  trespass  against  three  of  four 
defendants,  may  waive  it  and  prove  a  trespass  against  all  four  (o).  But  in 
respect  of  a  trespass  jointly  committed  by  A.  and  B.,  the  jury  may  estimate 
the  damages  according  to  the  conduct  of  the  most  culpable  (j9) ;  for  this 
is  the  measure  of  damage  sustained  by  the  plaintiff,  and  there  can  be  no 
apportionment. 

An  action  of  trespass  quare  clausumf regit,  it  has  been  seen,  is  local ;  but 
an  action  for  an  assault  or  battery  of  the  person,  or  false  imprisonment,  or 
trespass  to  personal  chattels,  is  transitory  in  its  nature,  and  a  variance  from 
the  place  or  county  will  not  be  material  (g'),  unless  it  be  made  so  by  the  pro- 
visions of  a  particular  statute  (r),  or  by  a  plea  of  local  justification  (s). 

But  if  a  count  in  trespass  quare  clazisiim  et  domum  fregit  allege  also  a  taking 
of  goods  in  that  close  or  house,  it  seems  that  this  so  far  operates  by  way  of 
description,  that  if  the  plaintiff  failed  in  his  proof  of  the  local  trespass,  he 
would  also  fail  as  to  the  trespass  to  the  goods  {t). 

In  all  actions  of  trespass  the  nature  of  the  complaint  renders  it  necessary 
to  show  that  the  injury  resulted  from/orc<?  applied  by  the  defendant,  or  one 
actino-  by  his  authority.  Where  the  injury  is  merely  consequential  to  the 
act,  the  proper  and  only  remedy  is  by  an  action  on  the  case  {ii).  This  rule 
governs  all  cases  where  the  defendant  is  sought  to  be  made  liable  merely 
through  the  negligence  of  his  agent  {x). 

If  yl.  throw  a  log  in  the  highway,  and  it  hits  B.,  he  may  maintain  tres- 
pass ;  but  if,  as  it  lies  there,  B.  falls  over  it,  and  receives  an  injury,  the  only 
remedy  is  case  (y). 

Where  A.  threw  a  lighted  squib,  which  fell  on  the  stall  of  B.,  who  to  pro- 
tect his  own  property  threw  it  away,  and  it  fell  on  the  standing  of  C,  who 


(«)  Sedley  v.  Sunderland,  3  Esp.  C. 
202.  There  the  action  was  for  false  impri- 
sonment against  tlie  solicitors  of  the  assig- 
nees of  the  plaintiiF  under  a  commission  of 
bankruptcy,  who  had  caused  the  plaintiff 
to  be  arrested  in  Ireland,  and  also  against 
masistrates  in  England,  by  whom  the  plain- 
tiff had  been  committed  to  prison  ;  and  Ld. 
Kenyon  held  that  the  plaintiff  could  not, 
after  going  into  evidence  of  the  arrest  in 
Ireland,  examine  as  to  what  passed  before 
the  magistrates,  and  the  plaintiff  was  non- 
suited. And  see  Tait  v.  Hurrls,  1  Mo.  & 
R.282;  but  this  was  doubted  by  Patteson, 
J.  in  Hitchen  v.  Teale,  2  Mo.  &  R.  30,  and 
Boper  v.  Harper,  5  Scott,  250.  Supra, 
1105. 

(o)  Roper  v.  Harper,  5  Scott,  250. 

{p)  Broicn  v.  Alleii  and  another,  4 
Esp.  C.  158. 

(q)  Mostyn  v.  Fabrlgas,  Cowp.  161. 

(r)  As  under  the  stat.  21  Jac.  1,  c.  12, 
s.  5;  siqmi,  585.  The  23  G.  3,  c.  70, 
s.  34,  in  case  of  actions  against  otiicers  of 
excise;  24  G.  3,  c.  47,  s.  35,  in  cases  of 
actions  asainst  officers  of  the  customs. 

(s)  B.  N.  P.  92;  1  I.itt.  148.  As  where 
the  defendant  pleads  that  he  took  goods 


damage-feasant,  in  which  case  he  must  as- 
certain the  place  at  his  peril.     lb. 

{t)  See  Siuith  v.  3inies,  1  T.  R.  475 ; 
and  the  observations  of  Buller,  J.  there. 
Yet  in  the  case  of  an  indictment,  the  pri- 
soner, it  seems,  may  be  convicted  of  a  lar- 
ciny  of  the  goods  upon  a  count  for  bur- 
glary, alleging  a  burglarious  stealing  of  the 
goods,  although  the  prosecution  should  fail 
as  to  the  burglary,  from  want  of  proof  or 
variance.  The  effect  of  considering  such  a 
variance  to  be  fatal  in  an  action  of  trespass 
is  to  multiply  counts.    See  tit.  Variance. 

(k)  B.  N.  P.  26.  See  Leanie  v.  Bray, 
3  East,  593 ;  Bay  v.  Edwards,  5  T.  R. 
649  ;  Covcll  v.  Lanni?iff,  1  Camp.  498. 

(x)  See  above,  tit.  Nuisance,  and  K^ig- 
gett  V.  Montgamery,  2  N.  R.  446 ;  Mor- 
ley  V.  Gainsford,  2  H.  B.  442.  But  even 
in  such  a  case,  if  the  master  be  present, 
the  act  of  the  servant  is  his  own  act  and 
trespass,  the  servant  acting  under  his  con- 
trol. Chandler  v.  Broiighton,  1  C.  &  M. 
29.  In  which  respect  the  case  differs  from 
that  of  a  pilot  and  shipmaster,  the  former 
being  independent.     lb.  P.  C. 

(?/)  1  Str.  636.  Per  Ld.  Kenyon,  in 
Bay  v.  Edicards,  5  T.  R.  049. 
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again  in  his  own  defence  threw  it  away,  and  it  hit  the  plaintiff  and  put  out    Manner  of 
his  eye  ;  it  was  held  that  all  these  acts  were  to  be  regarded  as  the  acts  of  A.  '"J"'y* 

the  prime  mover  (z). 

Where  a  defendant  has  a  right  to  do  a  particular  act,  but  does  it  in  an 
improjjer  manner,  so  as  to  be  injurious  to  the  plaintiff  in  its  consequences, 
case  is  the  projjer  remedy.  As  where  A.  having  a  right  to  enter  upon  the 
yard  of  B.  and  to  erect  a  spout  there,  does  it  in  such  a  manner  that  it  dis- 
charges rain-water  upon  the  premises  of  B.  to  the  injury  of  his  house  (a). 

Where  forcible  injury  to  the  plaintiff's  property  is  the  probable  though 
not  the  immediate  consequence  of  the  defendant's  act,  trespass  is  maintain- 
able, for  every  one  must  be  taken  to  foresee  the  natural  and  probable  conse- 
quences of  his  own  act{b). 

If  the  injury  result  from  actual  force,  the  intention  (c)  of  the  defendant  is 
usually  immaterial.  Thus,  if  A.  accidentally  drive  his  carriage  against  that  of 
B.  (d),  the  remedy  is  by  trespass  (e).  But  where,  though  the  force  be  imme- 
diate, the  misdirection  of  it  was  merely  negligent,  not  wilful,  case  will  lie  in 
respect  of  such  negligence  (f).     And  although  where  the  trespass  is  wilful, 


(z)  Scott  V.  Shepherd,  3  Wils.  403. 
This  is  cited  as  an  extreme  case,  the  autho- 
rity of  which  is  doubtful.  See  5  Taunt. 
534. 

(«)  Reynolds  v.  Clarke,  Str.  634.  It 
was  assumed  by  Reynolds,  J.  in  that  case, 
that  the  mere  act  of  fixing  the  spout  was 
lawful.  In  the  course  of  the  argument,  ac- 
cording to  the  report  in  Strange,  a  distinc- 
tion was  taken  between  cases  where  the  act 
is  ^jriwti  facie  lawful,  and  the  damages 
consequential,  and  those  where  the  act  is 
unlawful  in  the  first  instance.  That  dis- 
tinction is  not  to  be  found  in  the  report  of 
the  same  case,  in  Ld.  Ray.  1399,  and  has 
been  denied  by  Blackstone,  J.,  in  Scott  v. 
Shepherd,  2  Bl.  894;  3  Wils.  499;  and 
by  De  Grey,  C.  J.,  S.  C.  2  Bl.  899 ;  3  Wils. 
411.  If  the  laying  the  spout  had  been  in 
itself  an  act  of  trespass,  it  seems  to  be  clear 
that  the  consequential  damage  to  the  house 
might  be  alleged  and  proved  in  aggravation. 
See  Courtney  v.  Collett,  cited  Str.  G3o, 
and  infra,  1114.  In  support  of  the  general 
position,  that  where  the  injury,  though  im- 
mediate, is  not  wilful,  case  will  lie,  see  Un- 
derwooil  v.  Hcicson,  1  Str.  69() ;  Weaver 
V.  Ward,  Hob.  134.  Ca-es  of  negligent 
steering  a  vessel,  or  driving  a  carriage. 
Covell  v.  Lanimg,  1  Camp.  497  ;  Leame 
V.  Bray,  3  East,  599  ;  infra,  note  (e) ; 
Hopper  V.  Beeve,  1  B.  Moore,  407  ;  Lotan 
V.  Cross,  2  Camp.  465  ;  Turner  v.  Huio- 
kins,  1  B.  &  P.  472 ;  Ogle  v.  Barnes,  8 
T.  R.  188  ;  Hallv.  Picliard,  3  Camp.  187  ; 
Bogers  v.  Iinhletoyi,  2  N.  R.  117  ;  More- 
ton  V.  Hardern,  4  B.  &  C.  223. 

{b)  Where  the  defendant  had  ordered 
his  servant  to  lay  rubbish  near  the  plain- 
tift''s  wall,  but  so  as  not  to  touch  it,  but 
from  the  nature  of  the  stuff  the  probable 
consequence  would  be,  that  some  of  it  would 
roll  down  against  the  wall,  as  it  did  ;  held, 
that  he  must  be  taken  to  have  contem- 
plated all  the  probable  consequences,  and 
was  therefore  liable  for  such  consequence 


as  a  trespasser.     Gregory  v.  Piper,  9  B. 

6  C.  591. 

(c)  That  is,  if  any  degree  of  blame  attach 
to  the  defendant,  although  he  be  innocent 
of  any  intention  to  injure.  As  if  he  drive 
a  horse  too  spirited,  or  pull  the  wrong  rein, 
or  use  imperfect  harness,  and  the  horse 
taking  fright  kills  another  horse.  Where 
no  blame  is  imputable  to  the  defendant,  he 
is  not  liable  in  any  form  of  action.  See 
Wakeman  v.  Boblnson,  1  Bingh.  213. 

(f/)  Leame  v.  Bray,  3  East,  599.  So 
if  he  drive  it  against  one  in  which  B.  is  sit- 
ting, to  the  injury  of  his  person,  although 
the  latter  carriage  was  not  his  property, 
nor  in  his  possession.     Hopper  v.  Reeve, 

7  Taunt.  698. 

(e)  In  the  case  of  Leame  v.  Bray,  3 
East,  599 ;  supra,  note  {a),  the  point  de- 
termined was,  that  trespass  would  lie,  inas- 
much as  the  injury  resulted  immediately 
from  the  defendant's  act  in  driving  the 
carriage.  It  may  perhaps  be  inferred  from 
the  language  of  the  Court,  that  their  opi- 
nion was,  that  trespass  in  all  such  cases 
must  be  the  form  of  action.  It  is  however 
to  be  observed,  that  Le  Blanc,  J.  who  says 
that  the  remedy  must  be  trespass,  speaks 
doubtfully  of  the  class  of  cases  where  the 
force  is  not  so  immediate  from  the  act  of 
the  defendant ;  as  where  he  steers  a  vessel 
impelled  by  the  wind  and  waves.  It  seems, 
however,  to  be  clear,  that  there  is  no  sound 
distinction  between  the  two  cases ;  in  each 
the  direction  given  to  a  forcible  and  invo- 
luntary agent  occasions  mischief.  If  a 
wilful  intention  on  the  part  of  the  defendant 
be  not  essential,  it  can  make  no  difference, 
either  in  law  or  morals,  whetlier  the  force 
which  he  misdirects  proceeds  from  a  living 
or  an  inanimate  machine,  a  horse  or  a  steam- 
engine. 

(/)  Moreton  v.  Hardern,  4  B.  &  C.  223. 
Case  against  three  proprietors  for  negli- 
gently managing  their  coach  and  horses, 
per  quod  the  coach  ran  against  the  plaintiff 
4  B  2, 
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and  there  be  no  ground  of  action  but  tlie  trespass,  case  may  not  be  main- 
tainable (//),  yet  in  general  where  an  actual  damage  has  been  sustained  the 
trespass  may  be  waived,  and  an  action  may  be  maintained  on  the  special 
circumstances  (h). 

A  party  receiving  a  chattel  unlawfully  taken,  and  refusing  to  give  it  up, 
does  not  become  a  trespasser  by  relation,  unless  it  was  taken  for  his  use  or 
benefit  (i). 

The  general  result  seems  to  be  that,  1.  Where  the  force  is  immediate, 
without  consequential  damage,  the  only  remedy  is  by  trespass.  2.  Where 
the  injury  is  merely  consequential,  the  only  remedy  is  by  action  on  the  case. 
3.  Where  the  force  is  immediate,  and  consequential  damage  results,  the 
plaintiff  may  elect. 

Where  the  law,  and  not  a  private  party,  gives  a  license  to  do  a  particular 
act,  and  the  party  abuses  that  license  by  a  subsequent  unlawful  act,  he 
becomes  a  trespasser  ab  initio  (k).  For  where  the  law  gives  a  general  license 
or  authority,  it  is  given  conditionally  that  it  shall  be  used  for  that  purpose 
only  for  which  the  law  allows  it ;  and  the  law  judges  of  and  infers  the 
original  intention  of  the  party  from  his  subsequent  act.  But  where  a 
private  party  authorizes  a  particular  act,  he  cannot,  for  any  subsequent 
cause,  punish  in  respect  of  that  which  was  done  by  his  own  license  (Z). 

If  therefore  any  one  enter  a  common  inn  or  tavern,  and  then  commit  a 
trespass,  as  by  carrying  any  thing  away  (m)  ;  or  if  the  lord  who  distrains 
for  rent,  or  the  owner  for  damage-feasant,  use  or  kill  the  distress,  he  is  a 


and  broke  liis  leg  ;  it  appeared  that  one  of 
the  defendants  was  driving  at  the  time,  and 
that  the  accident  was  occasioned  by  his 
negligence  in  driving,  and  it  was  held  that 
case  lay  against  all  three,  although  tres- 
pass might  perhaps  have  been  maintainable 
against  the  one  who  drove.  See  also  Ogle 
V.  Barnes,  8  T.  R.  188,  where  it  was  held 
that  case  would  lie  in  respect  of  an  accident 
occasioned  by  negligence  in  steering  a  ship. 
Rogers  v.  Inibleton,  2  N.  R.  117,  which 
was  case  for  negligently  driving  a  coach. 
See  also  Huggett  v.  Montgomery,  2  N.  R. 
446. 

{g)  For  the  position  that  where  the  in- 
jury is  both  wilful  and  immediate,  trespass 
alone  is  the  proper  form  of  action,  see  Ogle 
V.  Barnes,  8  T.  R.  192  ;  Williaiits  v.  FTol- 
land,10Wing.  110;  Tripe  v.  Potter,  cor. 
Yates,  J.  cited  8  T.  R.  191. 

(A)  Per  Holroyd,  J.  in  Moreton  v.  Har- 
iJern,  4  B.  &  C.  228.  Pitts  v.  Gainee,  1 
Salk.  10.  So  a  trespass  in  taking  goods 
may  be  waived  and  trover  be  supported. 
See  also  Branscomb  v.  Bridges,  3  Star- 
kie's  C.  171  ;  siijira,  389.  Although  the 
defendant,  by  building  on  the  plaintiff's 
half  of  a  party  wall,  is  liable  in  tresj)ass, 
yet  case  lies  for  tlie  injury  in  obstructing 
the  plaintiff's  lights.  Wi'lls  v.  Odj/,  1  M. 
&  W.  452.  So  if  the  defendant  diverts  a 
watercourse  by  erecting  a  wear  ])artly  on 
the  plaintiff's  land.  lb.  Or,  through  the 
medium  of  a  tres])ass  to  laud  in  the  plain- 
tiff's possession,  injures  his  reversionary  in- 
terest in  other  premises.  Ra'ine  v.  Aldrr- 
tson,  4  Biiig.  N.  C.  702.     In  respect  of  the 


assaulting  and  debauching  a  wife,  daugh- 
ter, or  servant,  the  plaintiff  may  bring 
either  trespass  or  case.  Bennett  v.  Alcott, 
2  T.  R.  IflG;  supra,  988.  Where  the  de- 
fendant seized  and  detained  a  ship,  and  pre- 
vented the  voyage,  Ld.  Holt  held  that  the 
latter  might  declare  either  in  case  for  the 
consequential  damage  so  as  to  recover  for 
his  own  particular  loss,  or  might  have  de- 
clared in  trespass  upon  his  possession. 
Pitts  \.  Gainee,  Salk.  10. 

(i)  Wilson  v.  Burlier,  4  B.  &  Ad.  G14. 

{k)  Six  Carpenters'  Case,  8  Co.  290. 

(/)  Where  the  officer  of  a  court  acting 
under  process  commits  a  subsequent  breach 
of  duty,  this  does  not  make  him  a  tre.s- 
))aRser  ah  Initio.  Smith  v.  EggbUjton, 
7  Ad.  &  Ell.  767. 

{m)  Ibid.  Cro.  Car.  196 ;  Yel.  96.  See 
other  instances.  Com.  Dig.  Trespass,  C. 
2  ;  as  where  a  lessor  enters  to  view  houses, 
and  does  damage,  or  a  commoner  to  view 
cattle,  and  cuts  down  a  tree.  Formerly  a 
distrainer  who  was  guilty  of  an  irregu- 
larity was  liable  as  a  trespasser  at)  initio  ; 
but  now,  under  the  stat.  11  G.  2,  c.  19, 
one  having  distrained  for  rent  is  not  so 
liaide  in  respect  of  a  subsequent  irregu- 
larity. Se(>  above,  tit.  Distress.  One 
who  remains  in  possession  after  the  five 
days  have  expired,  is  a  trespasser  for  the 
excess  only.  Winterbourn  v.  Morgan, 
1 1  East,  395  ;  Messing  v.  Kemble,  2  Camp. 
115;  and  see  Aitkenhead  v.  Blades, 
5  Taunt.  198;  Reed  v.  Ha?-i-ison,  2  W. 
Bl.  1218. 
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trespasser  ah  initio  (n).  But  a  i)tirty  cannot  be  made  a  trespasser  ab  initio  Trespasser 
by  mere  nonfeasance,  for  that  is  no  trespass  ;  so  that  tlie  mere  refusal  to  ab  initio, 
pay  for  wine  at  a  tavern,  or  the  omission  to  deliver  cattle  taken  damage- 
feasant  after  a  tender  of  amends,  will  not  make  the  parties  trespassers  ab 
initio  (o).  As  the  matter  which  makes  a  defendant  a  trespasser  ab  initio 
must  always  be  specially  replied  Qj),  this  subject  need  not  be  further  con- 
sidered in  this  place. 

In  trespass,  all  procurers,  and  aiders  and  abettors,  are  principals  {q),  and  Agency, 
are  properly  described  as  such.  And  so  it  is  said  is  one  who  was  not  even 
privy  to  the  commission  of  a  trespass  for  his  use  and  benefit,  but  who  after- 
wards assented  to  it  (r).  If  one  or  more  of  the  defendants  were  not  present 
at  the  act  of  trespass,  evidence  is  requisite  to  show  that  they  commanded  (s) 
it,  or  assented  to  it  {t).  If  the  direction  was  in  writing,  notice  should  be 
given  to  produce  it,  as  where  the  action  is  brought  against  a  sheriff  for  the 
act  of  his  bailiff  (zf).  In  such  an  action  it  is  sufficient  for  the  plaintiff  to 
prove  the  sheriff's  warrant  to  the  bailiff,  in  order  to  connect  the  former  with 
the  act  of  the  latter,  without  producing  the  writ ;  and  it  will  still  be  incum- 
bent on  the  defendant  to  prove  the  writ  in  his  own  justification  {x). 

The  plaintiff  proved  that  he  had  been  detained  in  prison,  whither  he  had 
been  taken  by  a  constable ;  that  the  defendant  had  declared  that  he  had 
imprisoned  the  plaintiff.  A  witness  for  the  plaintiff  also  stated,  that  the 
plaintiff  was  taken  under  a  warrant,  and  that  when  he,  the  witness,  was 


(n)  12  E.  4.  8.  b. ;  8  Co.  290  ;  9  Co.  11 , 
a. ;  1  And.  65- 
(o)  8  Co.  290. 

(p)  Smith  V.  Eggington,  7  Ad.  &  Ell. 
767.  Per  Buller,  J.  in  Taylor  v.  Cole, 
3  T.  R.  297.  Sir  JR.  Bovey's  Case,  1  Vent. 
211.  217  ;  where  Twisden  said,  that  to  set 
out  such  matter  in  the  declaration  was 
like  leaping  before  you  come  to  the  stile. 
See  also  3  Wils.  20.  Fisherwood  v.  Can- 
non, cited  3  T.  R.  297.  Where  the  abuse 
is  a  substantive  trespass,  it  ought  to  be 
new  assigned.  Smith  v.  Eggington,!  Ad. 
&  Ell.  7G7. 

(r/)  Com.    Dig.    tit.    Trespass,    C.    1; 
2  Roll.  Ab.  5.55.     It  seems  that  trespass 
lies  for  procuring  an  independent  prince, 
by  influencing  his  fears,  to  imprison  the 
plaintiff.    Rafael  v.  Verelst,  2  Black.  983. 
So  if  the  defendant,  by  false  information  to 
tlie  commander  of  a  press-gang,  that  the 
plaintiffis  liable  to  the  impress  service,  cause 
him  to  be  impressed.    Fleicster  v.  Royle,  1 
Camp.  187.    The  captain  of  a  ship,  who  was 
active  in  causing  and  procuring  tlie  plain- 
tiff, a  seaman  whom  he  had  sent  on  shore, 
to  be  imprisoned  and  flogged  by  the  local 
authorities,  was  held  liable  in  trespass  for 
liis  own  act,  the  jury  finding  that  he  caused 
the  punishment  to  be  inflicted.     Aitlten 
v.  Bedircll,  1  M.  &  Malk.  C.  69.     Where 
the  defendant  had  ordered  his  servant  to 
lay  rubbish  near  the  plaintiff's  wall,  but 
so  as  not  to  touch  it,  but  from  the  nature 
of  the  stuff  the    probable    consequences 
would  be,  that  some  of  it  would  roll  down 
against  the  wall,  as  it  did  ;  held,  that  he 
must  be  taken  to  liave  contemplated  all 
the  probable  consecjuences,  and  was  there- 
tore  liable    for    such  consequences    as  a 


trespasser.     Gregory  v.  Piper,  9  B.  &;  C. 
691. 

(r)  4  Inst.  317  ;  Com.  Dig.  tit.  I're.s- 
pass,  C.  1 .  Barker  v.  Brahnm,  3  Wils.  377. 
But  it  must  in  the  case  of  subsequent 
assent  by  the  defendant  appear  that  the 
trespass  was  for  his  use.  Wil/<on  v.  Barker, 
4  B.  &  Ad.  614.  And  it  is  laid  down  tiiat  a 
feme  covert  and  an  infant  cannot  become 
trespassers  either  by  prior  coitunatid  or 
subsequent  assent.  Co.  Litt.  1 80,  b,n()te  (4). 
(s)  It  has  been  said  that  a  servant  would 
not  be  a  competent  witness  to  prove  that 
he  had  no  authority  from  the  master  to 
do  the  act;  far  if  the  plaintilf  recovered, 
then  in  an  action  afterwards  brought 
against  himself,  by  the  master,  the  verdict 
would  be  evidence  of  the  measure  of 
damages.  But  qiuere,  for  if  the  plaintiff 
failed,  the  witness  would  still  be  liable  to 
the  plaintiff,  who  might  bring  an  action 
against  the  witness ;  and  if  the  plaintiff 
succeeded,  the  verdict  would  show  that  the 
defendant  in  the  former  action  was  a  wrong- 
doer, in  which  case  he  would  not  be  en- 
titled to  recover  at  all  from  the  witness 
and  co-trespasser.  The  interest  would  be 
the  other  way.  The  case  essentially  differs 
from  that  of'an  action  brought  against  the 
master  for  the  negligenee  of  the  servant. 
Vide  supra.  Vol.  'l.  tit.  Witness.  Vol. 
II.  tit.  Agent. 

{t)  Bro.  pi.  133.  256.  265;  2  Haw.  PI. 
Cr.  312  ;  3  Wils.  377.     A  servant  keeping 
the  key  of  a  room,  knowing  that  a  man  is 
imprisoned  therein,  is  a  trespasser.    Ibid. 
(m)  Supra,  tit.  Sheriff. 
(.r)  G-reyv.  Smith  and  another,  \  Camp. 
387.     See"  also  Stanley  v.  Fielden,  5  B. 
&  A.  425.    Davis  v.  Morgan,  2  C.  &  J. 587. 
4  B  3 
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going  to  arrest  the  plaintiff,  the  defendant  said  "  make  haste*"  on  the  objec- 
tion taken,  it  was  held,  that  there  was  prima  facie  evidence  against  the 
defendant  without  producing  the  warrant,  and  that  it  lay  on  the  defendant 
to  prove  the  warrant  in  justification  (y).  If  a  servant  acting  in  execution 
of  his  master's  orders,  do  a  forcible  injury  to  another  undesignedly,  case 
lies  against  the  master,  and  as  it  seems  against  both  ;  but  if  the  servant 
commit  the  act  wilfully,  trespass  lies  against  him,  and  no  action  lies  against 
the  master  (r). 

Where  the  defendant  sets  legal  process  in  motion  by  a  malicious,  false 
and  unfounded  statement,  without  more,  and  in  consequence  the  person  of 
the  plaintiff"  is  imprisoned,  or  his  property  invaded,  the  remedy  is  by  an 
action  on  the  case ;  for  the  injury  results  not  immediately  from  the  defen- 
dant's act.  The  plaintiff"  proved  that  being  a  prisoner,  he  had  been  brought 
np  to  the  Court  of  King's  Bench  by  an  order  obtained  by  the  defendant, 
and  served  by  him  on  the  gaoler,  and  was  thereon  committed  on  an  attach- 
ment for  non-payment  of  costs,  and  the  Court  {dissentiente  Lord  Abinger) 
held  that  this  was  pn?nd  facie  a  trespass  by  the  defendant  (a).  As,  where 
he  maliciously  charges  the  plaintiff"  before  a  magistrate  with  felony,  or 
swears  to  a  debt  which  is  not  due,  upon  which  the  plaintiff"  is  arrested.  But 
where  the  injury  results  immediately  from  the  defendant's  act,  the  remedy 
is  trespass.  As,  where  a  magistrate  maliciously  grants  a  warrant  against 
one  for  felony,  without  any  information  laid(&);  or  where  a  party  without 
warrant  delivers  another  into  the  custody  of  a  constable  on  an  unfounded 
charge  of  felony  (c).  Or  where  a  party  is  arrested  on  a  warrant  for  felony 
after  notice  of  his  acquittal  (<Z). 

So  where  the  defendant  by  a  false  representation  that  the  plaintiff"  was  a  fit 
person  to  be  impressed,  wrongfully  caused  him  to  be  impressed  (e).  In  such  a 
case  the  defendant,  by  his  own  act,  causes  the  plaintiff  to  be  impressed  with- 
out the  intervention  of  any  civil  process  or  valid  authority  (/). 

If  a  party  himself  act  in  apprehending  another,  he  is  liable  in  trespass  (//), 
but  if  he  merely  put  the  law  in  motion,  although  he  act  maliciously,  and 
Avithout  probable  cause,  he  is  not  liable  as  a  trespasser,  but  in  an  action  on 
the  case  only  (h). 

If  an  attorney  at  the  instance  of  his  client  sue  out  process  and  deliver  it, 
or  cause  it  to  be  delivered  to  an  officer  to  be  executed,  and  such  process  be 
illegal,  both  it  seems  are  trespassers  (i).     And  even  in  such  case,  where  the 


(?/)  Holroyd  v.  Doncaster,  cor,  Bayley, 
J.  York  Sp.  Ass.  1826.     3  Biiig.  492. 

(z)  If  a  servant  driving  his  master's 
horse  strike  it  wantonly,  and  mischief  en- 
sues, the  servant  is  liable,  the  master  not ; 
but  if  the  servant  in  performance  of  his 
master's  orders  strike  injudiciously  and 
sucli  mischief  ensues,  the  master  is  liable 
in  law.  Croft  v.  Alison,  4  B.  &  A.  490. 
/h/w,  1111. 

(a)  Bryant  v.  Glutton,  1  M.  &  W.  408. 

{b)  Morgan  v.  Hughrs,2T.  R.  225. 

(c)  Stonehouse  v.  Elliott,  6  T.  R.  315. 

{d)  Wchb  V.  Allen,  1  Anst.  261. 

(e)  Flcwster  v.Royle,  1  Camp.  187. 

(./■)  Per  Lord  Ellenborough.  Ibid. 
This  is  not  like  a  malicious  prosecution, 
wliere  the  party  gets  a  valid  warrant  or 
writ  and  gives  it  to  an  officer  to  be  exe- 
cuted.    There  was  clearly  a  trespass  here 


in  seizing  the  plaintiff,  and  the  defendant 
was  therefore  a  trespasser  in  procuring  it 
to  be  done  ;  nor  is  proof  of  malice  neces- 
sary. 

(g)  West  V.  Smallwood,  3  M.  &  W. 
418. 

(70  Elsee  v.  Smith,  1  D.  &  R.  103; 
Barber  v.  Rollinson,  1  C.  &  M.  330. 

(?)  Burlier  v.  Braham,  3  Wils.  368. 
See  2  Taunt.  400.  A.  employed  B.,  an 
attorney,  to  enforce  payment  of  a  debt ;  B. 
by  his  agent  sued  out  a  justicies  in  the 
county  court ;  before  the  return  of  tlie  jus- 
ticies the  debtor  paid  the  debt  and  costs  to 
iJ.,  but  his  agent,  in  ignorance  of  such  pay- 
ment, signed  judgment  and  sued  out  exe- 
cution, on  which  the  goods  of  the  debtor 
were  seized.  It  was  lield  that  A.  was 
liable  for  the  act  of  B.  wlio  was  identified 
with  his  agent,  and  that  according  to  the 
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process  is  legal,  they  must  plead  their  justification  specially  (k) :  for  unless  By  a^'cut. 
a  justification  be  shown,  a  trespass  has  been  committed ;  and  if  a  trespass  ^^  ^*™" 
has   been   committed,  they  were   the  actors,  and    therefore  were  princi- 
pals (Z). 

In  order  to  identify  the  principal  with  an  agent  who  commits  a  trespass.  Proof  of 
it  is  not  sufficient  to  prove  merely  that  the  agent  when  he  offended  had  the  ^S^^^y- 
conduct  of  his  master's  lawful  business  ;  for  although  a  principal  is  respon- 
sible for  the  negligence  of  his  agent,  he  is  not  responsible  for  his  wilful 
misconduct.  If  the  agent  of  A.  negligently  drove  the  carriage  of  A.  against 
that  of -6.  the  agent  would  be  liable  in  trespass,  and  A.  would  be  liable  in 
case  for  the  negligence  of  his  servant  (?w).  But  if  the  agent  in  sucli  case 
wilfully  drove  the  carriage  of  ^.  against  that  of  jB.  without  the  assent  oi  A., 
the  latter  would  not  be  responsible  (n). 

Where  persons  have  the  execution  of  a  limited  authority,  and  act  exparte,  Judicial 
trespass  lies  if  they  exceed  it  in  fact.     Thus,  an  action  lies  against  comniis-  acts, 
sioners  of  bankrupts  for  the  seizure  of  the  supposed  bankrupt's  goods,  if  he 
w^as  not  in  fact  a  bankrupt  within  the  statutes.     So  it  does  against  searchers 
of  leather,  appointed  under  the  statute  2  J.  1,  c.  22,  for  seizing  leather  sut- 


case  of  Barker  v.  Braham,  3  Wils.  368, 
both  A.  and  B.  were  liable  in  trespass. 
Bates  V.  Pilling,  6  B.  &  C.  38.  See  also 
Crook  V.  Wright,  R.  &  M.  278.  Secus, 
where  the  parties  are  merely  passive.  lb. 
Scheihel  v.  Fairban,  1  B.  &  P.  588.  Page 
V.  Wiple,  3  East,  314.  Judgmeut  and 
execution  against  one  who  has  not  ap- 
peared in  the  county  court  are  void. 
Williams  V.  Lord  Bagot,  3  B.  &  C. 
772.  An  attorney  placing  a  writ  in  the 
hands  of  an  officer  to  be  executed,  is  not 
guilty  of  a  trespass,  although  he  may  be 
persuaded  tliat  the  officer  will  execute  it 
in  a  place  which  may  turn  out  to  be  out  of 
his  jurisdiction.  Soicell  v.  Champion,  Q 
Ad.  &  Ell.  417 ;  but  it  may  be  otherwise 
if  he  direct  the  officer  so  to  execute  it,  or 
being  told  by  the  officer  of  his  intention,  he 
acquiesces  in  it.  Ibid.  And  see  1  Saund, 
74  a,  (»j). 

{k)  A  sheriff  or  his  officers  may  jus- 
tify under  the  writ  only,  although  there  be 
no  judgment  or  record  to  support  or  war- 
rant such  writ ;  but  if  a  stranger  interpose, 
and  set  the  sheriff  to  do  execution,  he  must 
take  care  to  find  a  record  that  warrants 
the  writ,  and  must  plead  it ;  so  must  the 
party  himself  at  whose  suit  such  an  execu- 
tion is  made ;  per  De  Grey,  C.  J.  in  Bar- 
ker V.  Braham,  3  Wils.  376.  In  that  case 
the  defendant,  Braham,  obtained  judgment 
by  default  against  the  plaintiff,  as  adminis- 
tratrix, for  400/.,  and  after  levying  150  Z. 
on  the  goods  of  the  intestate  in  the  hands 
of  the  plaintiff,  Norwood,  the  other  defen- 
dant, as  her  attorney,  sued  out  a  ca.  sa. 
against  the  plaintiff  for  the  residue,  and 
Norwood  delivered  the  writ  to  the  officer 
to  he  executed,  and  it  was  executed.  The 
Court  set  aside  the  ca.  sa.;  the  plaintiff 
th(!n  brought  trespass,  and  the  defendant 
having  pleaded  the  general  issue,  it  was 


held  that  trespass  was  the  proper  form  of 
action.  And  see  Rogers  v.  Popkin,  2 
Starkie's  C.  404.  A  judgment  vacated  by 
the  Court  is  as  if  it  had  never  been,  aud  is 
not  like  a  judgment  reversed  by  error.  See 
the  observations  of  De  Gr  y,  C.  J.  3  Wils. 
376;  1  Lev.  95.  Turner  v.  Felgate,  T. 
Ray.  73;  Carth.274;  Salk.674;  12  Mod. 
178;  2  Wils.  385;  1  Str.  509;  T.  Jones, 
215  ;  B.  N.  P.  84.  A  writ  of  capias  filled 
up  by  the  attorney  after  the  writ  has  been 
signed  and  sealed,  is  bad  ;  and  if  the  party 
be  arrested  upon  it,  an  action  lies.  Burs- 
lem  V.  Fern,  2  Wils.  47. 

(0  Barker  v.  Braham,  3  Wils.  368. 

(wj)  Morleijv.  Gainsford,  2  11.  B.  441. 
Yet  trespass  lies  against  the  sheriff  for  the 
act  of  his  bailiff  in  arresting  the  wrong  per- 
son by  mistake. 

(n)  Macmamis  v.  Crickett,  1  East, 
106;  and  see  Savignac  v.  Roome,6  T.  R. 
125.  Tripe  v.  Potter,  6  T.  R.  128,  n. 
Supra,ll07,iiote{f);  1 110,  note  (r).  A 
master  is  not  liable  for  the  wilful  trespass 
of  his  servant.  2  Rol.  Ab.  553, 1.  25.  See 
Chandler  v.  Broughton,  1  C.  &  M.  29.  But 
where  a  trespass  is  the  natural  consequence 
of  the  act  directed  to  be  done  by  a  servant, 
the  master  is  liable,  although  he  direct  the 
servant  to  avoid  the  trespass.  Gregory  v. 
Pyje7-,9B.  &C.  591. 

If  the  defendant's  servant  in  driving  his 
master's  carriage  wantonly  strike  the 
horses  of  the  plaintiff,  in  consequence  of 
whicli  the  carriage  of  the  plaintiff  is  in- 
jured, the  defendant  is  not  responsible; 
but  if  the  servant  so  strike,  although  in- 
judiciously, in  the  course  of  his  employ- 
ment, and  in  furtherance  of  it,  the  defen- 
dant is  liable  in  case.  Croft  v.  Alison, 
4  B.  &  A.  590. 

4  B  4 
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Intention. 


Trespass  to 
the  person. 


ficiently  dried,  and  carrying  it  before  officers  called  trierp,  although  in  their 
judgment  it  be  insufficiently  dried  (o).  But  where  a  party  acts  judicially, 
trespass  does  not  lie  against  him  in  respect  of  any  judicial  act,  imless  it 
appear  that  he  has  exceeded  his  jurisdiction,  although  his  judgment  with 
reference  to  the  particular  circumstances  may  have  been  erroneous  (p). 

The  steward  of  a  court-baron  is  a  judicial  officer,  and  trespass  does  not  lie 
against  him,  where  his  bailiff  by  mistake  seizes  the  goods  of  A.  under  a  pre- 
cept commanding  him  to  take  the  goods  of  B.  (q). 

In  an  action  for  a  mere  assault  the  intention  is  material,  and  the  plaintiff 
ousht  to  be  provided  with  such  evidence  as  the  case  affords,  to  show  that 
the  defendant  intended  to  do  Lim  bodily  harm  (r).  Every  battery  includes 
an  assault,  and  if  the  plaintiff  declare  for  both  he  may  recover  for  an  assault 
only  (s). 

In  an  action  for  false  imprisonment,  it  is  essential  to  prove  that  the  de- 
fendant has  by  his  act  deprived  the  plaintiff  of  his  personal  freedom  for 
some  portion  of  time  however  short.  Bare  words,  indeed,  without  laying 
hold  of  the  person  of  the  plaintiff,  or  restraint  on  submission  without  force, 
will  not  constitute  an  arrest  or  imprisonment  (0-  Where,  upon  a  magis- 
trate's warrant  being  shown  to  the  plaintiff,  the  latter  voluntarily  and  with- 


(o)  Warvev.  Varleij,Gr.  R.443.  Tres- 
pass lies  against  a  magistrate  for  granting 
a  warrant  to  levy  poor-rates  against  one 
who  has  no  land  in  the  parish.  Weaver  v. 
Price,  3  B.  &  Ad.  400. 

(p)  Si/prfi,  585.  Where  a  military  of- 
ficer ai  rests  his  inferior  officer  for  dis- 
obedieiice  of  orders,  under  colour  but  not 
under  the  authority  of  military  law,  tres- 
pass lies,  although  the  arrest  had  been  fol- 
lowed by  a  court-martial.  Warden  v. 
Bailey,  4  Taunt.  G7.  And  per  Mansfield, 
C.  J.,  the  only  point  decided  in  Sntton  v. 
Johnstone,  was,  that  there  was  probable 
cause  for  the  iniprisonnient  in  that  case. 
Where  the  defendant,  in  an  action  by  a 
master  of  a  man  of  war  against  the  captain, 
relies  on  the  sentence  of  a  court-martial, 
he  must,  in  order  to  make  it  conclusive, 
plead  it  by  way  of  estoppel.  Hannaford 
V.  Hunn,  2  C.  &  P.  148. 

{q)  Holroyd  v.  Breare,  2  B.  &  A.  473. 
So  the  sheriff  is  not  liable  for  the  act  of  the 
bailiff  in  taking  the  goods  of  A.  under  a 
warrant  from  the  sheriff  against  the  goods 
of  B.  in  execution  of  a  judgment  of  the 
county  court.  T'msley  v.  Nassau,  1  M.  & 
M.  52.  A  Judge  may  plead  that  an  action 
done  by  him  in  his  judicial  capacity  was 
done  by  him  as  a  Judge  of  record,  and  it 
will  be  a  comjjlete  justification;  per  Lord 
Mansfield,  in  Moslrjn  v.  Fabrigas,  Cowp. 
172  ;  and  see  Garnett  v.  Ferrand,  G  B.  cSc 
C  611.  Where  it  did  not  appear  that  the 
plaintiff  had  any  interest  in  the  matter  of 
the  inijuest  about  to  be  taken,  or  any  infor- 
mation to  offer  which  might  further  the 
objects  of  the  inquiry,  held  that  he  cnuld 
not  maintain  an  action  of  trespass  against 
the  coroner  for  causing  him  to  be  put  out 
of  the  room  after  his  refusal  to  depart.  II). 
And  trespass  is  not  maintainable  against 


commissioners  of  bankrupts  for  committing 
a  bankrupt  for  not  answering  satisfactorily. 
Dosicell  V.  Impey,  1  B.&  C.  1G3,  under  the 
St.  5  G.  2,  c.  39  ;'and  though  the  bankrupt 
should  afterwards  be  discharged  upon  ha- 
beas corpus  on  the  ground  that  the  Court 
thinks  that  his  answers  are  satisfactory, 
yet  the  action  will  not  lie,  for  the  commis- 
sioners are  reqttired  to  commit  if  the  an- 
swers be  not  to  ilieir  satisfaction.  lb.  And 
see  Miller  V.  Jean,  2  Bl.  1141. 

(r)  See  Gr'iffinv.  Parsons,  Sclw. N. P.27, 
n.  Supra  tit.  Assault.  An  attempt  to  do 
a  personal  injury  to  another,  coupled  with 
a  present  ability,  is  an  assault.  Genner  v. 
Sparkes,  1  Salk.  79.  The  upsetting  of  a 
carriage  or  chair  in  which  a  person  is  sitting, 
is  a  trespass  against  the  person.  Hopper 
v.  Beeve,  7  Taunt.  698.  So  if  parish  offi- 
cers cut  off  a  pauper'shair  without  his  con- 
sent. Ford  V.  Skinner,  4  C.  &  P.  289. 
Riding  after  the  plaintiff  and  threatening 
to  horsewhip  him,  so  as  to  compel  him  to 
run  into  a  place  of  shelter  to  avoid  being 
beaten,  amounts  to  an  assault  in  law.  Mar- 
tin V.  Shoppee,  3  C.  &  P.  373.  So  where 
the  defendant  advanced  with  his  fist 
clenched  in  a  threatening  attitude  to  within 
a  very  short  distance,  although  not  near 
enough  to  have  struck  at  the  moment 
when  he  was  prevented.  Stephens  v. 
3Iyers,  4  C.  &  P.  349. 

(s)  Bro.  Tres.  pl.40;  Lib.  Ass.  Ann.  22. 
f.  99,  pi.  GO.  A  battery  includes  the  doing 
of  a  personal  injury,  be  it  ever  so  small,  as 
by  throwing  water  upon  the  person. 
Pmcell  V.  Home,  3  N.  &  P.  564.  Or  spit- 
ting on  or  jostling  him.  B.  N.  P.  15  ;  and 
supra,  tit.  Assault.  e  further,  tit. 
Defence. 

{t)  Dalt.  c.  170. 
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out  compulsion  attended  the  constable  who  had  the  warrant  to  the  niagis-  Trespass  to 
trate,  it  was  held,  that  there  was  no  sufficient  imprisonment  to  support  an  ^'''^  iJiisun. 
action  (u).  And  where  a  sheriff's  officer  having  a  warrant  against  A.,  sent 
a  message  requesting  him  to  call  and  give  bail,  and  A.  accordingly  called 
and  gi\e  bail,  it  was  held  to  be  no  arrest  (x).  Yet  it  seems  that  in  ordinary- 
practice  words  are  sufficient  to  constitute  an  imprisonment  if  they  impose  a 
restraint  upon  the  person,  and  the  plaintift"  is  accordingly  restrained ;  for 
he  is  not  obliged  to  incur  the  risk  of  personal  violence  and  insult  by  resist- 
ing xmtil  actual  violence  be  used  (y). 

It  frequently  happens  that  false  imprisonment  includes  a  battery  (z) ;  but 
it  is  obvious  that  the  latter  is  not  necessarily  included  in  the  former  (a). 

It  has  been  seen  that  a  conviction  of  the  defendant  upon  an  indictment 
for  an  assault  and  battery  is  not  evidence  in  a  civil  action  (6),  but  that  a 
confession  by  pleading  guilty  is  evidence  of  the  fact  (c). 

The  mere  admission  by  one  of  several  defendants  in  trespass  will  not 
be  evidence  against  the  rest  to  prove  them  co-trespassers ;  but  if  several 
be  proved  to  be  co-trespassers  by  competent  evidence,  the  declaration  of 
one  as  to  the  motives  and  circumstances  of  the  trespass  will  be  evidence 


(ii)  Arrowsmith  v.  3Iesurier,  2  N.  R. 
211. 

(ar)  Berr^  v.  Adamson,  6  B.  &  C.  528. 

{y)  I  have  known  more  tlian  one  in- 
stance in  which  words  alone  have  been 
held  to  be  sufiicient.  In  one  case,  where 
u  constable  required  the  plaintiff  to  go 
along  with  him  before  a  magistrate,  infor- 
mation having  been  given  to  the  constable 
by  the  defendant  that  the  plaintiff  had 
committed  a  felony,  and  the  plaintiff  ac- 
cordingly accompanied  the  constable.  Bay- 
ley,  J.  held  (after  the  cases  on  the  subject 
liad  been  cited),  that  there  was  a  sufficient 
hnprisonment  to  sustain  the  action.  In 
B.  N.  P.  62,  it  is  laid  down  that  bare 
words  will  not  make  an  arrest  (Salk.  79), 
but  that  if  a  bailiff  who  has  process  against 
one,  says  to  him  when  he  is  on  horseback 
or  in  a  coach,  '•'  you  are  my  prisoner,  I  have 
a  writ  against  you,"  on  which  he  submits 
and  goes  with  him,  though  the  bailiff  never 
touchtd  him,  it  is  an  arrest  because  he  sub- 
mitted ;  but  if  instead  of  going  with  the 
bailiff  he  had  gone  or  fled  from  him,  it 
would  be  no  arrest  unless  the  bailiff  had 
laid  hold  of  him.  Where  an  officer  told 
the  party  at  his  house  that  he  had  a  writ 
against  liinj,  and  did  not  take  him  into 
custody  or  touch  him,  l)ut  took  his  word 
that  he  would  attend  and  give  I)ail  in  a  day 
or  two,  and  the  debtor  afterwards  procured 
bail  to  be  put  in,  it  was  held  to  be  no  arrest. 
George  v.  Radford,  1  M.  &  M.  Cas.  244. 
See  also  Russen  v.  Lucas,  1  Ry.  &  M  C. 
26.  Simpson  v.  Hill,  1  Esp.  C.  431. 
Here  bare  words  were  used  without  actual 
restraint  or  submission.  But  where  a  con- 
stable, directed  by  the  defendant  to  take 
the  plaintiff  on  a  charge  of  felony,  said, 
"  you  must  go  with  me,"  on  which  the 
plaintiff  said  he  was  ready  to  go,  and 
actually  went  towards  a   police  otiicc,  and 


on  his  way  attempted  to  escape,  but  was 
seized  by  the  constable,  the  defendant  not 
being  present,  it  was  held  to  be  an  impri- 
sonment. Pocock  v.  Moore,  1  Ry.  &  M. 
C.  321 .  See  also  Chlnn  v.  Morris,  2  Carr. 
&  P.  C.  361.  Where  the  plaintiff  being 
taken  before  the  defendant,  a  magistrate, 
on  the  complaint  of  having  killed  a  dog, 
and  refusing  to  adopt  the  reconanendation 
to  make  terms,  was  told  by  the  defendant, 
that  unless  he  paid  a  certain  sum  he  should 
convict  him  in  a  penalty  of  that  amount 
under  the  Malicious  Trespass  Act,  which 
the  plaintiff  also  rejected,  and  declared  he 
would  carry  the  case  elsewhere,  upon  which 
the  defendant  called  in  a  constable  and 
ordered  him  to  take  the  plaintiff  out,  and  if 
the  parties  did  not  settle,  to  bring  him  in 
again,  and  he  would  proceed  to  convict  him 
under  the  Act,  and  the  plaintiff  accordhigly 
went  out  with  tlie  constable,  it  was  held 
that  there  was  sufficient  evidence  of  an  im- 
prisonment of  the  plaintiff  by  order  of  the 
defendant,  and  nothing  to  furnish  a  justi- 
fication as  a  ground  for  disturbing  the  ver- 
dict of  the  jury  for  the  plaintiff.  Brldijett 
v.  Coyney,\  M.&  Ry.211. 

{z)  B.  N.  P.  22.  Oxley  v.  Floicer  and 
another,  Selw.  N.  P.  894,  where  Ld.  Ken- 
yon  is  said  to  have  held  that  every  im]»ri- 
sonment  included  a  battery ;  but  see  1  N. 
R.  255. 

(ff)  Ernmett  v.  Lyne,  1  N.  R.  255. 
False  imprisonment  usually  includes  an 
assault.  Pocock  v.  Moody,  1  Ry.  &  M. 
Cas  321. 

{b)  Supra,  Vol.  I.  tit.  Judgment.  On 
the  same  principle,  the  conviction  of  the 
defendant  before  a  magistrate  of  an  as- 
sault, upon  the  information  of  the  plain- 
tiff, is  not  evidence.  Smith,  v.  Rumincns, 
1  Camp.  y. 

{C)    V(d.  I.  tit.  JUDG.ME.NT. 


1114 


TRESPASS 


Damages. 


Aggrava- 
tion. 


against  all  who  are  proved  to  have  combined  together  for  the  common 
object  {d). 

3.  As  the  jury  in  an  action  of  trespass  are  not  restrained  in  their  assess- 
ment of  damages  to  the  amount  of  the  mere  pecuniary  loss  sustained  by 
the  ijlaintiff,  but  may  award  damages  in  respect  of  the  malicious  con- 
duct of  the  defendant,  and  the  degree  of  insult  with  which  the  trespass 
has  been  attended  (e),  the  plaintiff"  is  at  liberty  to  give  in  evidence  the 
circumstances  which  accompany  and  give  a  character  to  the  trespass  {f). 

If  the  defendant,  whilst  he  is  an  actual  trespasser  in  the  plaintiff''s  house, 
or  on  his  land,  commit  any  other  trespass  to  the  person  of  the  plaintiff",  or 
to  the  persons  of  his  wife,  children  or  servants,  then,  although  distinct  and 
substantive  actions  of  trespass  might  have  been  maintained  in  respect  of  such 
trespasses,  or  actions  on  the  case  might  have  been  supported,  for  the  conse- 
quential damage  in  respect  of  the  loss  of  service,  or  expenses  of  cure,  &c.  yet 
such  acts  of  trespass  and  their  consequences  may  be  alleged  and  proved  in 
aggravation  of  the  damages.  Thus,  in  an  action  for  breaking  and  entering 
the  plaintiff''s  house,  the  debauching  of  his  daughter  and  servant,  and  the 
consequential  damage  to  the  plaintiff,  may  be  laid  and  proved  in  aggra- 
cation  (g).     Where,  however,  the  trespass  to  the  house  or  land  is  the  gist  of 


(fZ)  Per  Ld.  Ellenborough,ll  East,  584. 
But  semble,  this  must  be  limited  to  such 
declarations  as  are  made  in  furtherance  of 
the  common  object ;  supra,  325.  The  acts 
and  declarations  of  a  co-defendant,  not  im- 
plicated in  the  act  of  trespass  relied  on 
against  the  other  defendants,  he  being  a 
constable  to  whom  the  plaintiff  had  been 
given  in  charge  by  the  other  defendants, 
were  held  to  be  admissible  in  evidence 
against  the  others.  Poicell  v.  Hodgetts, 
2  Carr.  &  P.  C.  432. 

(e)  2  M.  &  S.  77.  Merest  v.  Harvey, 
5  Taunt.  442;  1  Marsh.  139;  2  Starkie's 
C.  318.  Cox  v.  Dwjdale,  12  Price,  708. 
After  a  certificate  on  an  indictment  for  an 
assault,  the  prosecutor  receives  part  of  the 
fine  from  the  Treasury,  although  he  is 
strictly  entitled  to  maintain  an  action,  yet 
it  is  the  duty  of  an  attorney  to  tell  him  he 
ought  not  to  bring  it,  and  the  jury  may 
give  merely  nominal  damages.  Jacks  v. 
Bell,  3  C.  &  P.  315.  Where  upon  a  te- 
nancy  continuing  after  a  holding  for  a  year, 
under  a  written  agreement,  the  tenant  ap- 
peared by  the  custom  as  well  as  the  stipu- 
lation, to  be  entitled  to  take  away  two- 
thirds  of  the  way-going  crops,  and  in  an 
action  against  the  landlord  for  removing 
the  whole,  and  other  minute  acts  of  injury, 
the  jury  having  given  damages  somewhat 
exceeding  the  supposed  value  of  the  crops, 
yet  being  entitled  to  consider  the  other 
grounds  of  complaint,  the  Court  refused  a 
new  trial  on  account  of  such  excess.  In 
trespass,  qxi.  cl. /regit,  the  jury  are  not  to 
be  confined  to  the  precise  value  of  the  sub- 
ject matter  of  damages,  although  they  are 
not  allowed  to  go  out  of  the  way  to  an  un- 
reasonable amount.  Cox  v.  Dugdale,  12 
Pri.  708. 

(/)  See  the  observations  of  Le  Blanc,  J. 
2  M.&  S.  77.    In  an  action  for  breaking 


and  entering  the  plaintiff's  close,  and 
searching  for  game  therein,  the  plaintiff 
was  permitted  to  prove  that  the  defendant 
being  a  Member  of  Parliament  and  a  ma- 
gistrate, had,  on  being  warned  off  the  plain- 
tiffs land, used  very  intemperate  language, 
and  threatened  to  commit  the  plamtiff.  The 
jury  gave  500  I.  damages,  and  the  Court  of 
C.  B.  refused  to  grant  a  new  trial.  Where 
the  plaintiff,  having  importunately  intruded 
himself  on  the  defendant  for  relief,  the 
latter  had  ordered  him  to  be  taken  into 
custody,  and  on  the  following  morning  the 
plaintiff  accepted  a  small  sum  offered  him, 
took  refreshments,  and  expressed  himself 
satisfied,  but  subsequently  brought  an  ac- 
tion for  the  false  imprisonment,  and  the 
jury  gave  lOOZ.  damages,  the  Court,  think- 
ing that  if  accord  and  satisfaction  had  been 
pleaded,  it  would  have  been  a  bar  to  the 
action,  and  the  damages  excessive,  granted 
a  new  trial  on  payment  of  costs.  Price  v. 
Severn,  7  Bing.  316,  and  5  M.  &  P.  125. 
The  Court  afterwards  discharged  a  Judge's 
order  to  withdraw  the  general  issue  and 
plead  accord  and  satisfaction,  as  raising 
an  entirely  different  issue  which  might  sub- 
ject the  plaintiff  to  the  costs  of  the  action 
antecedent  to  the  former  trial.  lb.  402.  A 
party  is  put  into  possession  of  the  plain- 
tiffs goods  under  a  wrongful  distress;  the 
plaintiff  is  entitled  to  recover  damages, 
although  he  continued  to  have  the  use  of 
the  goods.  Bayliss  v.  Fisher,  7  Bing.  153. 
The  plaintiff's  dog  having  worried  the  de- 
fendant's sheep,  is  shot  by  tlie  defendant 
after  he  had  left  the  field,  and  was  in  an 
adjoining  close;  not  being  shot  in  actual 
protection  of  his  property,  the  defendant  is 
lialile,  but  the  habits  of  the  dog  may  be 
considered  in  mitigation  of  damages.  Wells 
v.  Head,  4  C.  &  P.  568. 

(</)  Bennett  v.  Alcott,  2  T.  R.  166;  and 
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tlie  action  and  consequential  damage  is  laid  merely  in  aggravation,  if  the  Aggrava- 
l.rincii.al  tresspass  can  be  justified,  it  is  an  answer  to  the  whole  action,  and  tion. 
the  i)laintiff  cannot  recover  in  respect  of  matter  laid  merely  in  aygravation  ; 
althou"-h  if  alleged  alone  it  would  have  afforded  a  substantive  ground  of 
'action''  Thus,  ifthe  defendant  can  justify  the  entering  into  the  house  under 
a  licence,  it  will  be  an  answer  to  the  counts  alleging  a  breaking  and  enter- 
ino- ;  although  a  debauching  of  the  servant  and  daughter,  and  loss  of  ser- 
vice, be  laid  in  aggravation  {h). 

The  rule  seems,  however,  to  be  confined  to  such  injuries  as  amount  to 
trespasses,  for  the   obvious  reason,  that  to  permit  a   substantive   injury 
requiring 'a  diff-erent  form  of  action,  to  be  alleged  by  way  of  aggravation, 
would  be  in  efi^ect  to  confound  the  forms  of  action,  which  ought,  on  prin- 
ciples of  policy  and  convenience,  to  be  kept  separate.     Still  it  seems  that 
the  defendant's  intention,  and  his  conduct  and  expressions,  whilst  he  was  in 
the  act  of  committing  the  injury,  are  always  evidence  to  show  his  malice, 
and  the  degree  of  insult  off^ered  to  the  plaintiff;  although  where  they  afi"ord 
a  distinct  ground  of  action  to  be  brought  in  a  diff"erent  form,  the  jury  are 
not  to  award  damages  in  respect  of  that  distinct  injury  or  its  consequences, 
but  only  in  respect  of  the  principal  trespass.     In  the  case  of  Braccgirdle  y. 
Orford  (i),  the  declaration  was  for  breaking  and  entering  the  plaintiff^'s 
house,  and  without  any  probable  cause,  and  under  a  false  and  unfounded 
charge  and  assertion  that  the  plaintiff  had  stolen  property  in  her  house, 
searching  and  ransacking  the  same,  by  means  whereof  the  plaintifi"  was  in- 
terrupted in  the  quiet  enjoyment  of  her  house,  and  her  character  injured. 
The  learned  Judge  who  tried  the  cause,  informed  the  jury  that  if  there  was 
a  charge  of  having  stolen  goods  in  the  house,  the  damages  ought  not  to  be 
merely  nominal.     After  a  verdict  for  the  plaintiff,  damages  50/.,  it  was 
afterwards  objected,  in  arrest  of  judgment,  and  on  a  motion  for  a  new  trial, 
that  the  declaration  was  bad,  and  the  direction  of  the  Judge  wrong ;  but 
Lord  Ellenborough  said,  "  As  to  the  exception  taken  to  the  declaration,  the 
trespass  is  the  substantive  allegation,  and  the  rest  is  laid  as  matter  of  aggra- 
vation only.     On  the  other  point  it  does  not  appear  that  the  learned  Judge 
told  the  jury  they  might  go  beyond  the  damages  for  the  trespass,  and  con- 
sider the  rest  as  a  subject  of  substantive  damage,  or  in  any  otherwise  than 
as  connected  with  the  trespass;  and  that  is  the  constant  course  of  consider- 
ing it.     In  actions  for  false  imprisonment  the  jury  look  to  all  the  circum- 

see  B.  N.  P.  89;  Holt,  699;  Salk.  642;  it  may  be  stated  as  aggravation.  Str. 
1  Sid  255.  But  note,  that  the  assaulting  192.  If  trespass  be  for  the  entry  of 
and  debauchino-  the  daughter  is  properly  diseased  cattle,  damage  from  infection  may 
an  action  of  trespass,  notwithstanding  what  be  stated  in  aggravation.  Anderson  v. 
Mr.  J.  Buller  has  observed  in  tliat  case.  Buckton,  Str.  192.  And  recovery  m  such 
See  Woodward  v.  Walton,  2  N.  R.  476;  action  will  be  a  bar.  lb. 
and  Grey  v.  Livesey,  Cro.  J.  501.  It  {h)  Bennett  v.  Alcott,  2  T.  R.  166.  So 
seems  that  any  consequential  damage  re-  in  trespass  for  breaking  and  entering  the 
suiting  from  the  trespass  maybe  laid  in  ag-  plaintitF's  house,  and  expelling  him  there- 
gravation.  ^ee  Anderson  \.  BitcMon,  Str.  from,  the  expulsion  is  mere  aggravation, 
192.  Action  of  battery  lies  by  liusband  or  and  a  justification  of  the  breaking  and  en- 
maister  per  quod  consortium  or  servitium  tering  covers  the  whole.  Taylor  v.  Cole, 
amisit  of  the  wife  or  servant.  A  spoliation  3  T.  R.  292.  Secus,  where  a  distinct  tres- 
of  tree's  may  be  laid  as  an  aggravation  in  pass  to  tlie  person  or  goods  is  alleged.  See 
trespass,  though  trover  lies.  If  a  man  PhiUips  v.  Howcjate,  5  B.k  A.  2'2(X  And 
enter  and  chase  or  kill  cattle,  the  latter  note,  that  the  case  of  Bennett  \.  Alcott 
may  be  charged  as  matter  of  aggravation.  seems  to  have  been  decided  on  the  suppo- 
Thompson  v.  Berry,  Str.  551.  If  a  water-  sition  that  trespass  did  not  lie  for  assault- 
course  flow  through  two  distinct  closes,  A.  ing  and  debauching  a  servant,  per  quod, 
and  B.,  and  the  defendant  by  a  trespass  in  &c. 
A.  stop  the   water  from   flowing   to  B.  (i)  2  M.  &  S.  77. 


IIIG  trespass: 

Aa:r:iv:i-       stances  attending  the  imprisonment,  and  not  merely  to  the  time  for  which 

tio»-  tlie  party   was   imprisoned,  and   give  damages   accordingly.     So   here  the 

breaking  and  entering  the  plaintiff 's  house  for  the  purpose  of  searching  it, 

and  under  the  false  charge,  constitutes  the  trespass  ;  and  the  false  charge 

was  not  left  as  a  distinct  substantive  ground  of  damage." 

So  in  order  to  show  how  violent  and  outrageous  the  trespass  was,  the 
plaintiff  may  prove  that  his  wife  was  so  terrified  that  she  was  taken  ill  im- 
mediately, and  soon  afterwards  died  (k). 

So  the  time  and  place  of  committing  a  personal  outrage  are  circumstances 
which  may  materially  tend  to  enhance  the  insult  and  damages  (Z). 

But  the  plaintiff  cannot  recover  in  respect  of  any  injury  for  which  an 
action  lies  by  another,  or  by  himself  and  another  jointly. 

In  an  action  of  trespass  for  an  assault  on  the  wife  or  servant  of  the  plain- 
tiff, per  quod  consortium  amisit,  or  servitium  amisii,  the  jury  cannot  take  into 
consideration  the  injury  suffered  by  the  wife  or  servant,  in  respect  of  which 
a  distinct  action  lies  (m). 

So,  if  the  action  be  brought  by  the  husband  and  wife,  for  a  trespass  to 
the  latter,  no  evidence  is  admissible  of  any  consequential  damage  to  the 
husband  alone  (ti). 

The  plaintiff  cannot  give  evidence  of  any  matters  merely  in  aggrava- 
tion (o)  not  stated  on  the  record  (although  they  would  not  have  supported 
any  substantive  action),  which  do  not  naturally  and  even  ncjcessarily  result 
from  the  injury  alleged  on  the  record.  Thus,  if  the  declaration  merely 
allege  a  false  imprisonment,  he  cannot  give  evidence  in  aggravation  that 
he  was  stinted  in  his  food  (p),  or  that  he  caught  an  infectious  disorder  (q). 
But  he  may  prove  intemperate  language  to  have  been  used  by  the  defendant, 
for  this  shows  the  intention  to  injure  or  insult. 

Proof  of  special  damage  from  the  loss  of  lodgers  is  not  maintainable, 
unless  the  loss,  and  the  names  of  the  lodgers,   be  specified  in  the  declara- 
tion (r). 
Alia  enor-         ^^  seems  to  have  been  held  formerly  that  matters  might  be  given  in  evi- 
miii.  dence  under  the  alia  enormia,  which  could  not  with  decency  be  stated  on 

the  record  (s)  ;  and  therefore  that  the  plaintift"  in  an  action  of  trespass  for 
breaking  and  entering  his  house,  might  prove  in  aggravation,  although  it 
was  not  stated  on  the  record,  that  whilst  there  he  debauched  the  plaintiff"'s 
daughter  (<). 

{It)  Huxley  V.  Berg,  1  Starkie's  C.  98.  damage,  but  also  that  it  was  done  for  the 

{l)  It  is  a  greater  insult  to  be  beaten  purpose  of  insult  or  injury.  Per  Abbott,  J. 

on  the  Royal  Exchange  than  in  a  private  Sears  v.  Lymis,  2  Starkie's  C.  318.     And 

room.     Per  Bathurst,   J.    in    Tullidge  v.  see  Merest  v.  Harvey,  1  Marsh.  139. 

Wade,  3  Wils.  19.  (;;}  Loicden  v.  Goodrich,  Peake's  C. 

(w)  Ednmidson  v.  Machell,  2  T.  R.  4.  46. 

In  an  action  for  assaulting  and  beating  the  {q)  Pettit  v.  Addington,  Ibid.  62. 

lAa.h\i\^'sn\cce,pcrq^^od servitium  amisit,  (r)   Westivood  v.  Cowrie,  1  Starkie's  C. 

it  seems  that  the  jury  cannot  take   into  172.      See  1   Vin.  Ab.    469.      Hartly  v. 

consideration  the  injury  sustained  by  the  Herring,  8  T.  R.   130.     Fenn  v.  Dixin, 

niece  herself,  who  has  been   deflowered.  1  Roll.  Ab.  58 ;  B.  N.  B.  7 ;   2  Will.  Saund. 

Ibid.  411,  n  (4).     Sed  vide  Av/^^yo,  tit.  Libel, 

(m)  Supra,  533  (s)  See  Lowden  v.  Goodrich,  Peake's 

io)  It  has  been  seen  that  the  plaintiff  is  C.  46;  6  Mod.  127. 

at  liberty  to  give  in  evidence  facts  attend-  {t)  Per  Holt,  C.  J.     Russel  v.  Corn, 

ing  the  trespass,  to  show  tlie  malice  of  the  6  Mod.  127.     Cas.  Temp.  Holt,  699.     Sip- 

defendant  and  the  degree  of  violence  and  pora.  v.   Basset,  1  Sid.   225 ;   Keil.  787  ; 

magnitude  of  the  trespass.     See  Huxley  Cro.  J.  534.     (Jiib.  L.    E.  240,  2d  edit. ; 

V.  Berg,  1  Starkie's  C.  98  ;  he  may  show  Mr.   Peake's  observation!^,  I'eake's  L.  E. 

not    only   the   pecuniary  amount    of   the  323,  5th  edit. 
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Considerins,  however,  that  it  is  the  common  practice  to  allege  the  debauch- 
ino-  of  a  daiio-hter  and  servant  on  the  record,  in  an  action  of  trespass  and 
assault,  or  in  an  action  on  the  case,  this  doctrine,  as  applied  to  such  a  case, 
savours  of  an  excess  of  modesty  and  refinement,  and  weighs  but  little 
ao-ainst  the  general  principle,  which  requires  tliat  the  defendant  shall  be 
specially  informed  by  the  record  of  the  facts  on  which  the  plaintiff  relies. 

The  defendant  may  be  found  guilty  of  any  part  of  the  trespass  alleged. 
If  the  d  claration  be  for  cutting  and  taking  away  trees,  he  may  be  found 
guilty  of  the  taking,  although  the  cutting  be  not  proved  (u). 

Where  goods  are  taken  under  process  in  a  place  beyond  the  jurisdiction, 
the  plaintiff  is  entitled  to  recover  the  value  of  the  goods,  and  not  merely 
the  amount  of  damage  sustained  by  their  having  been  taken  in  the  wrong 
place  (x). 

4.  It  is  frequently  requisite,  with  a  view  to  costs,  to  prove  that  the  tres- 
pass was  wilful  and  malicious  under  the  statute  (y).  The  usual  evidence 
for  this  purpose  consists  in  proof  that  the  trespass  was  committed  after 
notice.  It  has  been  held  that  where  the  trespass  has  been  committed  after 
proof  of  notice,  the  Judge  is  bound  to  certify  (z) ;  but  in  a  later  instance  this 
was  held  to  be  discretionary  (a). 

So,  with  a  view  to  costs,  it  may  be  necessary  to  prove  that  the  defendant 
is  an  inferior  tradesman,  apprentice,  or  other  dissolute  person,  within  the 
Stat.  4  &  5  W.  &  M.  c.  23,  s.  10  (b). 

If  the  tearing  of  the  plaintiff's  clothes,  in  an  action  of  assault  and  false 
imprisonment,  be  laid  as  a  substantive  injury,  and  the  jury  find  it  to  be  so, 
the  plaintiff  is  entitled  to  full  costs,  though  the  jury  find  damages  under 
40  s.;  but  if  the  jury  find  the  tearing  of  the  clothes  to  have  been  in  conse- 
quence of  the  beating,  the  plaintiff  in  such  case  is  not  entitled  to  more  costs 
than  damages  (c). 

5.  In  actions  against  magistrates,  constables,  and  other  peace  officers,  it 
has  been  seen  that  notice  of  action,  and  a  demand  of  a  copy  of  the  warrant, 
is  frequently  necessary  (d) ;  and  proof  of  notice  of  action  is  sometimes 
necessary  in  other  cases,  under  the  provisions  of  particular  statutes. 

Where  an  Act  provides  that  no  action  shall  be  maintained  without  notice 
to  the  defendant  or  defendants  of  such  intended  action,  a  separate  notice  to 
each  defendant,  not  mentioning  the  names  of  the  other  defendants,  is  suffi- 
cient in  a  joint  action  against  all  (e). 

G.  The  defendant,  before  the  new  rules,  miglit  have  given  in  evidence, 
under  the  general  issue  (f),  any  matter  which  contradicted  the  plain- 
tiff's evidence,  or  showed  that  the  act  complained  of  was  not  in  its 
own  nature  a  trespass  at  common  law(<7).     Thus  he  might  prove  that  the 


Qiiaro  cliiii- 
sum  frcji'it.. 
Aggrava- 
tion. 


Wilful 

trespasses. 

Notice. 


Notice  of 
action. 


Defence. 
Geueral 
issue. 


(u)  B.N.  P.  94. 

(x)  Sowell  V.  CJiampion,8Ad.8cE\\. 407. 

(y)  8  &  i)  Will.  3,  c.  11,  s.  4.  And3&4 
Vict.,  c.  4. 

(r)  Reynolds  V.  Edirnrcls,  6  T.  R.  11. 

(a)  Good  V.  Watkins,  3  East,  495. 

{b)  It  has  been  held  that  a  clothier 
keeping  an  alehouse,  and  not  qualified,  is 
within  the  statute.  Barnes,  125.  Vide 
supra,  tit.  Game. 

(c)  Cotterill  V.  Tolly,  1  T.  R.  055. 
Menrsv.Greenaicay,  1  H.  B.  291.  So 
if  the  asportavit  laid  be  but  a  mode  or 
qualification  of  the  trespass;  as  in  an  ac- 
tion for  breaking  the  close,  and  digging 


and  carrying  away  turves.  Clegg  v.  Mohj- 
neux,  Doug.  084. 

{d)  Supra,  580. 

(e)  Agar  v.  Morgan,  2  Price,  120. 

(_/■)  And  lie  may  do  so  still  by  virtue  of 
any  statute  which  enables  hiin  to  give  any 
special  matter  in  evidence,  under  the  gene- 
ral issue,  provided,  according  to  tlie  new 
rules,  ho  insert  in  the  margin  of  the  plea, 
the  words  "  bv  statute." 

(</)  PerBuiler,  J.  Dougl.GlO.  LeCaux 
V.  Eden,  Dong.  494.  It  is  no  answer  to 
an  action  of  trespass,  that  the  plaintiff 
might  have  maintained  covenant.  Per 
Buller,  J.  in  Best  v.  Moore,  5  T.  R.  334. 
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locus  in  quo  was  his  own  freehold,  or  that  of  another  by  whose  authority  he 
entered  (A) ;  or  tliat  he  had  any  other  title  or  right  to  the  possession  (i) ;  or 
that  he  is  tenant  in  possession  under  the  plaintiff  (k) ;  that  he  was  entitled 
under  a  demise  from  a  mortgagee  (Z) ;  or  that  he  was  tenant  in  common  with 
the  plaintiff  (?n) ;  or  that  he  entered  by  command  of  another  who  is  tenant 
in  common  with  the  plaintiff  (?«) ;  for  a  man  cannot,  in  point  of  law,  be  a 
trespasser  in  merely  exercising  a  right  which  the  law  gives  him  (o) ;  or, 
where  the  action  was  brought  for  cutting  down  trees,  that  he  was  lessee  for 
years  of  the  lands  on  which  the  trees  grew  (p),  for  he  has  a  special  property 
in  them  for  repairs  and  shade ;  or  that  the  trees  were  sold  to  the  defendant 
by  the  tenant  in  tail  in  possession  (q). 

But  by  one  of  the  rules  of  Hil.  Term,  4  W.  4,  it  is  ordered  that  "  In 
actions  of  trespass  quare  clausumfregit,  the  plea  of  not  guilty  shall  operate  as 
a  denial  that  the  defendant  committed  the  trespass  as  alleged  in  the  place 


{h)  Dodd  V.  Kyffin,  7  T.  R.  354.  Be- 
risley  v.  Neville,  1  Leon.  301.  Argent  v, 
Durrant,  8  T.  R.  403.  Garr  v.  Fletcher, 
2  Starkie's  C.  71;  Gilb.  Ev.  358;  Bro. 
Gen.  Issue,  pi.  82.  Chambers  v.  Donald- 
son, 11  East,  72.  In  PhUpot  v.  Holmes 
(Peake's  C.  67),  it  is  said  that  the  defend- 
ant cannot  under  the  general  issue  prove 
title  in  another,  and  an  entry  by  his  com- 
mand. But  see  the  above  cases.  The 
declaratioli  of  the  owner  after  the  trespass 
has  been  held  to  be  inadmissible  to  prove 
the  command.  Garr  v.  Fletcher,  2  Star- 
kie's C.  71. 

(i)  As  that  the  interest  of  the  plaintiff, 
who  held  under  the  defendant,  had  expired 
at  the  time  of  the  alleged  trespass.  Argent 
V.  Durrant,  8  T.  R.  403.  Trespass  for 
cutting  and  taking  furze ;  under  the  general 
issue  the  defendant  may  prove  an  exclusive 
right  of  possession.  Pearce  v.  Lodge,  12 
Moore,  50. 

{h)  Barton  v.  Cordy,  1  M.  &  Y.  278. 
And  notice  to  quit  by  plaintiff  to  defend- 
ant, subsequently  to  the  alleged  trespass, 
entitles  the  defendant  to  a  nonsuit.     lb. 

(?)  Johnson  v.  Heicson,  2  M.  &  R.  227. 
Note,  that  in  a  special  plea  he  would  have 
been  bound  to  give  colour. 

{m)  Gilb.  Ev.  204.  But  the  defendant 
cannot,  as  tenant  in  common,  justify  under 
the  general  issue  the  destruction  of  the 
common  property.  Thus,  though  as  tenant 
in  common  of  a  hedge,  he  may  justify  the 
mere  exercise  of  a  right  of  ownership  over 
the  common  subject-matter,  as  by  clipping 
the  hedge,  he  cannot  justify  a  complete  re- 
moval and  destruction  of  the  hedge.  Voyce 
V.  Voyce,  1  Gow,  201.     See  tit.  Trover. 

(n)  Gilb.  Ev.  204.  Bosse's  Case,  3 
Leon.  83. 

(o)  See  Gilb.  Ev.  221.  It  is  true,  that 
by  making  a  forcible  entry  upon  a  party 
in  actual  possession,  the  party  entitled  to 
the  possession  may  be  crimiually  respon- 
sible for  his  breacli  of  the  peace.  See  the 
statute  8  H.  6,  c.  9,  s-  6.  13ut  in  an  action 
for  a  forcible  entry,  he  would,  it  seems,  be 
entitled  to  a  verdict,  on  proof  of  his  title 
to  the  possession,  just  as  in  a  common  ac- 


tion of  trespass.  The  effect  of  the  statutes 
of  Forcible  Entry,  in  relation  to  civil  ac- 
tions, seems  to  be  confined  to  the  giving 
treble  damages  where  a  forcible  entry  is 
alleged  and  proved,  instead  of  the  single 
damages  recoverable  in  a  civil  action. 

A  landlord  may  enter  on  the  premises 
after  a  determination  of  the  tenancy  by  a 
notice  to  quit,  although  the  tenant  keeps 
possession.  Turner  v.  Meymott,  1  Bing. 
158.  And  see  Taunton  v.  Costar,  7  T.  R. 
431.  Davies  v.  Coiinop,  1  Price,  53,  A 
party  occupying  parish  premises  is  not  to 
be  deemed  a  tenant ;  and  held,  therefore, 
that  where  a  party  had  quitted  the  pre- 
mises, although  he  left  his  children  there, 
the  overseers  might  peaceably  resume  pos- 
session, without  having  recourse  to  the 
provisions  of  the  stat.  59  Geo.  3,  c.  12, 
s.  24.  Wildbore  v.  Rainsforth,  8  B.  &  C. 
4.  The  owner  of  goods  may  retake  them 
by  force  from  a  person  refusing  to  deliver 
them  up.     B.  v.  Milton,  1  M.  &  M.  107. 

{jp)  B.  N.  P.  84;  Aleyn,  82.  Secus, 
where  trees  are  excepted  in  the  lease,  or 
are  taken  away  after  severance  {Herlaken- 
den's  Case,  4  Co.  More,  248),  or  where  the 
party  is  mere  tenant  at  will,  for  the  tor- 
tious act  determines  the  will.  lb.  and  Co. 
Litt.  57.  If  ^.  plant  a  tree  at  the  extreme 
limit  of  his  own  land,  and  the  tree  grow- 
ing, extend  its  roots  into  the  land  of  J5., 
A.  and  B.  are  tenants  in  common  of  the 
tree;  but  if  all  the  roots  grow  in  A.'s 
land,  though  tlie  bough  shadow  the  land  of 
B.,  the  property  is  in  A.  B.  N.  P.  85 ; 
1  Ray.  737. 

(q)  Sir  B.  H.,  under  whom  the  plaintiff 
claimed  as  heir  in  tail,  being  tenant  in  tail, 
sold  to  the  defendant  300  of  the  best  trees 
in  such  a  wood,  to  be  taken  within  a 
limited  time,  for  a  valuable  cousideraticn; 
Sir  B.  died,  and  the  defendant  within  the 
time  took  the  trees.  Upon  not  guilty 
pleaded,  Jones,  C.  J.  held  that  the  sale  was 
within  the  stat.  27  Eliz.  c.  4,  and  bound 
the  heir  in  tail,  and  the  plaintiff  was  non- 
suited. Hatton  V.  Ncalc,  B.  N.  P.  90. 
iVote,  that  the  settlement  was  with  a  power 
of  revocation. 
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mentioned,  but  not  as  a  denial  of  the  plaintiff's  possession  or  right  of  pos-    Defence, 
session,  which,  if  intended  to  be  denied,  must  be  traversed  specially  (?•).        General 

Before  the  late  rules  the  defendant  might  show  that  the  goods  were  sold 
to  him  under  an  execution  upon  a  judgment  obtained  by  him  against  the 
plaintiff;  in  such  case  he  was  bound  to  prove  the  judgment  as  well  as  the 
writ  (s) ;  or  that  the  plaintiff  had  parted  with  the  possession,  and  was  not 
entitled  to  it  at  the  time  of  the  trespass  (t);  or  that  the  property  had  been 
divested  by  forfeiture  (u). 

But  now  one  of  the  rules  of  Hil.  T.  4  Will.  4,  provides  that  the  plea  of 
not  guilty  shall  operate  as  a  denial  of  the  defendant  having  committed  the 
trespass  alleged,  by  taking  or  damaging  the  goods  mentioned,  but  not  of 
the  plaintiff's  property  therein  (v). 

In  the  case  of  an  assault,  the  intention  of  the  defendant  is  material,  and 
he  may  go  into  evidence  to  prove  quo  animo  the  act  was  done,  in  order  to 
show  that  there  was  no  assault  (w). 

In  the  case  of  a  battery,  an  actual  intention  to  injure  is  not  essential  to 
the  action,  and  a  defendant  is  responsible  in  damages  for  any  immediate 
injury  to  the  person  of  another,  although  the  injury  was  not  wilful  {x).  Yet 
it  seems  that  some  degree  of  negligence  or  inattention  is  even  in  this  case 
essential,  and  that  it  is  a  good  defence  to  show  that  the  accident  was 
inevitable.  Thus,  if  ^.  beat  the  horse  oi  B.,  which  runs  against  C,  or  if  ^. 
take  the  hand  of  5,  and  with  it  beat  C,  A.  and  not  B.  is  the  trespasser; 
and  this  would  be  a  good  defence  for  B.  under  the  general  issue  (y). 

So  if  the  injury  was  accidental  on  the  part  of  the  defendant,  and  might 
have  been  avoided  by  the  plaintiff;  as  where  the  defendant's  horse  runs 
away  with  him,  and  the  plaintiff  refuses  to  go  out  of  the  way,  and  is 
hurt  (2). 


(r)  See  tit.  Rules.  Under  the  general 
issue  the  defendants  cannot  show,  in  miti- 
gation of  damages,  that  they  acted  under 
the  landlord  against  whom  an  action  liad 
been  brought  and  damages  obtained  for  the 
same  trespass.  Day  v.  Porter,  2  Mo.  & 
R.  151. 

(s)  See  Doe  v.  Smith,  2  Starkie's  C. 
199. 

(t)  Ward  v.  Macauley,  4  T.  R.  489. 

(m)    Wilkins  v.  Despard,  5  T.  R.  112. 

(r)  By  the  stat.  11  Geo.  2,  c.  19,  s.  21, 
the  seizure  of  goods  for  rent  is  evidence  in 
justification  under  the  general  issue;  but 
where  goods  clandestinely  removed  have 
been  followed  and  seized,  the  defence  must 
be  specially  pleaded.  Furneaux  v.  Fo- 
therhy,  4  Camp.  136.  Vaughan  v.  Davis, 
1  Esp.  C.  256. 

(w)  See  Griffin  v.  Parsons,  Gloucester 
Lent  Assizes,  1754,  Selw.  N.  P.  27.  Tres- 
pass for  an  assault,  plea  son  assault  de- 
mesne, replication  de  injuricl ;  the  defendant 
and  another  were  fighting,  and  the  plaintiff 
came  up  and  took  hold  of  the  defendant  by 
the  collar,  in  order  to  separate  the  com- 
batants, whereupon  the  defendant  beat  the 
plaintiff.  It  was  objected,  that  to  warrant 
this  evidence,  the  matter  ought  to  have 
replied  specially  ;  but  Legge,  B.  overruled 
the  objection,  observing  that  the  evidence 
was  not  offered  by  way  of  justification,  but 


for  the  purpose  of  showing  that  there  was 
no  assault,  for  it  was  the  qtio  animo  which 
constituted  the  assault,  which  was  left  to 
the  jury.  See  also  Gilb.  L.  Ev.  256,  2d 
edit. 

{x)  Weaver  v.  Ward,  Hob.  134.  Un- 
derivood  v.  Hewson,  Str.  596;  Salk.  637; 
Lord  Raym.  38.  Wakeman  v.  Robinson, 
1  Bing.213. 

{y)  See  the  cases  cited  in  the  last  note  ; 
and  also  Scott  v.  Shepherd,  3  Wils.  403. 
A  mere  involuntary  trespass  may  be  justi- 
fied. Becliwith  v.  Shordyhe,  4  Burr.  2092. 
If  in  the  prosecution  of  a  lawful  act  a  mere 
accident  arises,  no  action  is  maintainable. 
Davis  v.  Saunders,  2  Chitty's  R.  639. 
Secus,  where  any  degree  of  blame  is  im- 
putable. Wakeman  v.  Robinson,  1  Bing. 
213. 

{z)  Gibbons  v.  Pepper,  Salk.  637;  1 
Lord  Raym.  38.  Note,  the  defendant 
pleaded  a  special  justification,  which  was 
held  to  be  bad  for  not  confessing  the  tres- 
pass ;  but  the  Court  held  that  the  defence 
would  have  been  available  under  the  gene- 
ral issue.  In  trespass  for  an  injury  by 
driving  against  the  plaintiff  whilst  crossing 
the  road,  held  that  any  defence  amounting 
to  an  allegation  that  the  matter  did  not 
arise  from  any  fault  of  the  defendant, 
mus  tbe  specially  pleaded ;  aliter  in  case 
for  negligently  drivhig.    A  foot  passenger 
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Dpfence.  It  is  no  defence  tliat  the  plaintiff' was  arrested  under  a  mistake  ;  as  if  A. 

(ieiuTal         be   by  mistake   apprehended  under   a    Judge's  warrant    directed   against 

issue.  J3.  (a);  or  that  the  defendant,  supposing  the  plaintiff"  to  be  liable  to  be 

impressed,  caused  him  to  be  impressed,  when  in  fact  he  was  not  liable  {b). 

Where  a  ship  was  taken  as  a  prize,  but  afterwards  acquitted,  it  was  held 
that  trespass  for  false  imprisonment  would  not  lie  at  common  law  (c). 

So  it  has  been  held,  that  under  this  issue  the  defendant  might  show  that 
the  plaintiff''s  horses,  which  had  been  seized  under  pretence  of  their  being 
estrays,  were  delivered  to  him  as  pound-keeper ;  for  he  was  not  a  trespasser 
in  receiving  and  detaining  them  (rf). 

It  is  a  good  defence  to  show  that  the  injury  arose  from  the  negligence  of 
the  defendant's  agent  in  the  management  of  his  vessel,  for  there  the  proper 
remedy  is  by  an  action  on  the  case  (e). 

Merger.  No  action  will  lie  if  it  appear  that  the  civil  action  has  merged  in  a  felony; 

but  after  an  acquittal  for  the  felony,  an  action  is  maintainable  (/"),  provided 
there  be  no  collusion  (^).  The  acquittal  must  be  jjroved  by  the  i>roductioii 
of  the  record,  or  an  examined  copy  of  it ;  and  the  defendant  may  give 
evidence  to  show  that  it  was  collusive. 

Mitigation.  The  defendant  cannot  give  in  evidence  under  the  general  issue  matters 
which  might  have  been  pleaded  in  bar(/t).  In  an  action  for  a  battery,  the 
defendant  cannot,  under  this  issue,  prove  that  the  beating  in  question  was 
inflicted  by  way  of  punishment  for  misbehaviour  (i) ;  yet  he  may  give  any 
circumstances  in  evidence  in  mitigation,  which  tend  to  reduce  the  quantum 
of  damage  sustained  by  the  plaintiff",  and  which  could  not  have  been 
pleaded.  Thus,  in  trespass  for  cutting  trees,  the  defendant  was  permitted 
to  show  that  the  trees  had  been  applied  to  purposes  for  which  the  plaintiff" 
had  covenanted  to  furnish  timber  by  assignment  of  his  bailiff" (A).    So  matter 


has  a  right  to  cross  a  road,  and  a  party 
driving  along  it  is  bound  to  use  proper 
caution ;  and  if  the  injury  arise  from  his 
not  liaving  power  to  control  liis  horse,  by 
reins,  &c.  breaking,  it  is  no  ground  of  de- 
fence ;  said  also,  that  the  rule  of  the  road 
does  not  apply  to  foot  passengers ;  as  re- 
gards them,  the  carriage  may  go  on  which 
side  the  driver  pleases.  Cottertll  v.  Star- 
hey,  8  C.  &  P.  691.  See  Boss  v.  Liston, 
5  C.  &  P.  407. 

(a)  Aaron  v.  Alexander  and  others, 
3  Camp.  35. 

{b)  Fleicster  v.  Royle,  1  Camp.  187. 

(c)  Le  Caux  v.  Eden,  Doug.  594. 

{d)  Badhin  v.  Powell  ^-  Chancellor, 
Cowp.  476.  Yet  the  same  may  be  said  in 
the  ease  of  a  gaoler,  who  is  nevertheless 
bound  to  justify  specially  in  an  action  for 
false  imprisonment.  Aston,  J.  in  the  above 
case,  distinguished  it  from  the  case  of  a 
gaoler,  the  latter  always  acting  under  a 
warrant.  But  this  is  to  make  the  neces- 
sity of  a  special  plea  to  depend,  not  upon 
the  nature  of  the  justification,  but  upon 
the  nature  of  the  proof  by  which  it  is  to  be 
supported.  It  is,  indeed,  a  general  prin- 
ciple, that  if  an  officer  do  only  that  which 
belongs  to  his  office,  he  shall  not  be  liable 
for  any  precedent  tortious  acts  of  which 
he  could  know  nothing  (-2  Jones,  214,  cited 
by  Aston,  J.  in  the  foregoing  case).     But 


if  this  doctrine  bears  upon  the  question  of 
pleading,  it  is  also  applicable  to  the  case 
of  a  gaoler,  and  was  equally  applicable  to 
the  cases  of  constables  and  other  peace 
officers  previous  to  the  statute  24  Geo.  2, 
c.  44. 

(e)  Hiiggett  v.  Montgomery,  2  JV.  R. 
446. 

(/)  Crosby  v.  Leng,  12  East,  409. 

ig)  Ibid. 

(h)  Watson  v.  Christie,  2  B.  &  P. 224. 
Vin,  Ab.  Ev.  I.  b.  pi.  16.  Tliat  which  is 
matter  of  aggravation  need  not  be  an- 
swered in  the  plea.  Trespass  for  taking, 
carrying  away  and  converting  a  bag ;  plea, 
damage-feasant,  jastifying  the  impound- 
ing, &c.  the  replication  alleging  a  conver- 
sion was  held  to  be  good,  for  it  shows  that 
the  defendant  was  a  trespasser  ab  initio. 
Dye  V.  Leatherdale,  3  AYils.  20 ;  and  see 
Taylor  v.  Cole,  3  T.  R.  493,  where  it  was 
held  that  a  justification  of  the  breaking 
and  entering  was  sufficient,  without  no- 
ticing the  additional  allegation  of  an 
expulsion. 

(i)  Ibid.  For  where  the  trespass  has 
been  established  which  i?  not  justified,  the 
only  remaining  question  is  as  to  the  extent 
of  the  damage. 

{li)  Bennell  and  others  v.  Wither,  cor. 
Abbott,  J.  Winch.  Spring  Ass.  1613,  Mau- 
niug's  Ind.  Trespass,  36. 
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of  provocation  which  could  not  have  been  pleaded  in  bar  may,  it  seems,  be    Defence 
given  in  evidence  (/)•     And  although  the  matter  might  have  been  pleaded    ^^^^^^'"^^ 
in  bar,  yet  if  it  tend  to  reduce  the  value  of  the  chattel  injured  it  is  proveable 
under  this  issue. 

Thus,  although  the  defendant  cannot  under  this  plea  prove,  in  bar  of  an 
action  for  destroying  a  picture,  that  it  was  a  gross  caricature  (?«),  yet  he 
may  prove  the  fact  in  mitigation  of  damages,  and  the  plaintiff"  can  recover 
no  more  than  the  value  of  the  canvas  (n). 

In  trespass  for  false  imprisonment,  evidence  of  reasonable  suspicion  of  a 
felony  committed  is  admissible  (o);  and  all  circumstances  which  took  place 
at  the  time  of  the  imprisonment  are  admissible  in  evidence  as  part  of  the 
transaction  which  is  the  subject  of  inquiry,  and  to  sliow  the  real  nature  and 
extent  of  the  injury,  but  not  for  the  purpose  of  proving  misbehaviour  on  the 
part  of  the  defendant,  no  justification  being  pleaded  ;  and  therefore,  although, 
in  such  an  action  against  the  captain  of  a  ship,  evidence  of  expressions  used 
by  the  defendant  at  the  time  tending  to  mutiny  are  admissible  under  the 
general  issue  (p) ;  yet  in  an  action  against  a  captain  of  a  ship  for  a  batterj^, 
evidence  having  been  given  that  the  beating  was  inflicted  as  punishment  for 
misbehaviour,  and  it  being  insisted  that  the  conduct  of  the  defendant  at  the 
time  of  the  assault  being  necessarily  in  evidence,  proved  that  misbehaviour, 
it  was  held  (q),  that  no  justification  having  been  pleaded,  the  jury  should  give 
damages  to  the  amount  of  the  injury  suffered,  without  diminution  in  respect 
of  misbehaviour. 

Some  of  the  statutes  which  enable  a  defendant  to  give  special  matter  of 
justification  in  evidence  under  the  general  issue  have  already  been  adverted 
to  (r). 

By  the  stat.  11  Geo.  2,  c.  19,  s.  21,  it  is  enacted,  that  in  actions  of  tres- 
pass, or  on  the  case,  brought  against  any  person  entitled  to  rents  or  services 
of  any  kind,  or  against  their  bailiff"  or  receiver,  or  other  person,  relating  to 
any  entry  by  virtue  of  this  Act,  or  otherwise,  upo?i  the  premises  (s),  chargeable 
with  such  rents  or  services,  or  relating  to  any  distress  or  seizure,  sale  or 


{I)  In  Dennis  v.  Pawling,  (Vin.  Ab.  tit. 
Mvidence,  I.  b.  pi,  IG),  Price,  13.  refused  to 
admit  anything  in  evidence  which  tended 
to  justify  the  words,  although  offered  in 
mitigation  only;  saying,  that  anything 
which  tended  to  show  a  provocation,  or 
any  transaction  between  the  parties  giving 
occasion  for  speaking  the  words,  was  pro- 
per in  the  defendant  to  make  out,  because 
these  matters  cannot  be  pleaded. 

So  in  Coot\.  Bertie,  (12  Mod.  232),  it 
was  said  that  license  by  the  husband,  or  the 
lewd  character  of  the  wife,  could  not  be 
pleaded  in  bar  of  trespass  by  the  husband ; 
yet  that  those  matters  were  evidence  in 
mitigation  of  damages. 

If  trespass  be  brought  by  an  executor 
against  an  executor  de  son  tort,  he  may 
give  in  evidence  payment  of  debts  to  value 
in  mitigation  of  damages ;  but  he  is  still  a 
trespasser,  and  there  must  be  a  verdict 
against  him,  B.  N.  P.  91  ;  Ca.  K.  B.  441. 

{m)  Du  JBost  V.  Beresford,  2  Camp. 
511.  And  where  such  a  caricature  is 
openly  exhibited,  it  seems  that  the  de- 
fendant might  justify  the  destruction  as 
abating  a  public  nuisance.    Ibid, 


(?i)  Ibid, 

(o)  Chiiin  V,  Morris,  R.  &  M.  424. 

{j})  Bingham  v.  Garnaidt,  B.  N.  P. 
17;  1  Esp.  D.  387. 

{q)  By  Lord  Eldon,  at  N.  P.,  and  after- 
wards by  the  Court.  Watson  v.  Cliristie, 
2  B.  &  P.  224. 

(r)  The  statute  21  Jac.  1,  c.  12,  s.  5, 
relating  to  justices,  mayors,  bailiffs,  head- 
boroughs,  portreeves,  constables,  tithing- 
men,  churchwardens,  overseers,  and  their 
deputies,  &c.  supra,  585.  See  the  stat. 
43  Eliz.  c.  3,  s.  19,  as  to  taking  distresses, 
making  sales,  and  other  acts  done  by  the 
authority  of  that  statute.  A  churchwar- 
den cannot  justify  the  cutting  and  break- 
ing to  pieces  a  pew,  although  wrongfully 
erected.  Noy,  108;  Burn's  Ecc.  L.  365, 
7  th  edit. 

(s)  If  the  defendant  justify  the  seizing 
goods  (under  the  first  sect.)  whicii  have 
been  fraudulently  removed  to  avoid  a  dis- 
tress, he  must  still  plead  tlie  defence  spe- 
cially. Vaughan  v.  Davis,  1  Esp.  C.  257. 
Furneaux  v.  Fotherhy,  4  Camp.  136. 
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Defence.        disposal  of  any  goods  ot  chattels  thereupon,  tlie  defendant  may  plead  the 
General         general  issue,  and  give  the  special  matter  in  evidence  (f). 

But  the  defendant  cannot  under  the  general  issue,. except  by  virtue  of  the 
positive  enactment  of  a  statute,  give  in  evidence  any  matter  in  excuse,  jus- 
tification or  satisfaction  of  the  alleged  trespass ;  such  as  a  release  (u),  or 
accord  and  satisfaction  (??),  or  recovery  against  another  party,  and  payment 
by  him(w),  or  that  goods  were  seized  as  a  deodand(.r),  or  heriot,  or  for  a 
distress  damage-feasant(y),  or  leave  and  license  (z)  ;  or  any  interest  short  of 
property  and  right  of  possession ;  such  as  a  right  of  common  (a),  or  a  public 
or  private  right  of  way  (Z>),  or  a  right  to  an  easement  (c),  or  defect  in  the 
plaintiff's  fences  (c?),  or  that  the  supposed  trespass  arose  from  necessity  (t), 
or  accident,  or  from  the  negligence  of  the  plaintiff  (/"),  or  that  the  defendant 
entered  to  take  his  emblements  or  cattle  (<;),  or  to  remove  a  nuisance  (h),  or 
to  execute  process  (i),  or  in  fresh  pursuit  of  a  felon  (J),  or  that  a  stranger  is 
tenant  in  common  with  the  plaintiff  (A).  For  these  are  matters  which  do 
not  directly  contradict  that  which  the  plaintiff  would  be  bound  to  prove 
under  the  general  issue,  but  which  show  collaterally  that  the  action  is  not 
maintainable. 

And  facts  which  might  have  been  pleaded  cannot  be  given  in  evidence 
under  the  general  issue  (I),  Neither  can  the  defendant  prove  in  bar  that 
the  plaintiff  has  no  property  in  the  lands  or  goods  where  he  proves  posses- 
sion, for  that  is  sufficient  to  support  the  action  (m).  So  he  cannot  under 
this  issue  justify  the  cutting  down  posts  of  the  plaintiff,  although  they  were 
fixed  in  the  defendant's  own  soil  (n). 

In  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  close,  and 
pulling  down  certain  buildings  there,  the  defendant,  as  to  the  breaking  and 
entering,  let  judgment  go  by  default,  and  pleaded  the  general  issue  as  to  the 
residue  ;  and  it  was  held  that  his  plea  was  supported  by  evidence  that  the 
building,  which  was  of  wood,  had  been  erected  by  him,  being  tenant  of 
the  premises,  on  a  foundation  of  brick,  for  the  purposes  of  trade,  and  that 
he  still  remained  in  possession  at  the  time  of  the  removal,  although  his  term 
had  expired  (o). 

(0  Trespass   lies   where   the   landlord,  (c)  Hawkins  v.   Wallis,  2  "Wils.   173. 

after    making-   distress,  turns   the   family  Although  it  has  been  exercised  for  thirty 

out,   and  keeps  possession    (Etherton   v.  years.     Ibid.     Gilb.  Ev.  217.  220. 

Po7y^?e?feZ?,  1  East,  139).     So,  if  entering  {d)  Co.  Litt.  183,  a;    Gilb.  Ev.  216; 

with  a  warrant  of  distress,  the  party  re-  B.  N.  P.  90. 

mains  on  the  premises  beyond  the  time  {e)  Com.  Dig.  Pleader,  3  M.  20.  30. 

allowed  by  law.    Winferborne  \.  3Iorgan,  (/)  Knapp  v.  Salsbury,  2  Camp.  500. 

11  East,  395.  It  is  otherwise,  it  seems,  where  the  de- 

(m)  Burr.  1353.  fendant  is  a  mere  passive  instrument  by 

{v)  Ibid.  means  of  which  the  injury  is  occasioned; 

{w)  Ibid.  as  if  .4.  seize  the  hand  of  B.,  and  beat  C. 

(t)  Dryer  v.  Min.i,StT.  61.  '^vith  it;  vide  stipro,  1119.     So  it  seems, 

((/)  B.  N.  P.  90;  Co.  Litt.  233;  Salk.  *'^at  i^  ^-  ^'^^^  against  his  will  seized  by 

151.  force,  and  thrown  on  the  land  of  C'.,'and 

(z)  Plowd.  14;  Gilb.  C.  P.  63.     In  an  again  removed  without  his  consent. 

action  of  trespass  quare  rlaimim  /regit,  (ff'>  B.  N.  P.  90.54.  85. 

and  debauching  the   plaintiffs  daughter,  V')  ^'i^, 

the  defendant  cannot,  under  the  general  (')  Bro.  Gen.  Issue,  81;B.  N.  P.  90. 


(0   Watson  v.  Christie,  2  B.  &  P.  224. 


issue,  give  evidence  of  a  license  from  the  0)  I'^i'^ 

wife.     Bennett   v.  Alcott,  2  T.  R.  166:  (k)  B.  N.  P.  91 

Gilb.  Ev.  216. 

(a)  1  Inst.  282,  3.  ,    ^ 

(b)  Selman  v.  Courtney,  Vin.  Ab.  Evl-  ^"'^  ^-  ^-  ^-  ^^  '  ^^^^-  ^^ 
deuce,  Z.  pi.  91 ;  Burr.  145.  175;  1  Salk.  («)  Welsh  v.  Nash,  8  East,  394. 
'^~'-  (o)  Pinton  v.  Bobart,  2  East,  88 


turn. 
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It  iR  a  general  rule,  that  if  the  defendant  show  an3-thing  which  excuses  jnstifica- 
the  trespass,  it  is  sufficient,  although  the  proof  be  not  commensurate  with   tion  in 
the  extent,  quantity  or  number  alleged  and  proved  (/).  genera  . 

If  in  trespass  for  taking  cattle,  the  defendant  justify,  as  lord  of  the  manor, 
the  takino-,  as  a  distress  damage-feasant,  and  the  plaintiff  reply  a  right  of 
common  for  commonable  cattle,  levant  and  couchant,  &c.  and  the  defendant 
traverse  the  levancy  and  couchancy  of  the  cattle  distrained,  and  it  appear 
in  evidence  that  some  were  levant  and  couchant,  and  others  not,  the 
defendant  will  be  entitled  to  the  verdict  (???).  But  now  by  the  rule  of  Hil. 
Term,  4  Will.  4,  the  plea  is  divisible,  and  the  plaintiff  in  such  case  would 
be  entitled  to  recover  in  respect  of  such  cattle  as  were  levant  and  couchant. 
But  if  the  lord  were  in  such  case  to  bring  trespass  qiiare  claiisumfrcgit,  and 
the  defendant  to  plead  the  right  of  common,  and  that  the  cattle  were  levant 
and  couchant,  and  issue  were  to  be  joined  on  the  levancy  and  couchancy, 
on  proof  that  some  were  levant  and  couchant,  the  defendant  would 
succeed  (??). 

7.  As  the  object  of  the  plea  of  liberiim  tenementum  usually  is  to  compel  the  Liberum 
plaintiff  to  assign  the  place  in  which  he  alleges  the  trespass  to  have  been  tenemen- 
committed  with  greater  precision  (o),  and  as  upon  this  plea  being  pleaded 
the  plaintiff  usually  amends,  or  new  assigns  the  locus  in  quo,  it  seldom 
happens  that  the  plaintiff's  title  to  damages  rests  upon  this  jjlea,  especially 
as  the  defendant  may  give  the  matter  in  evidence  under  the  general 
issue  {p).  Now,  however,  as  has  been  seen,  such  evidence  in  cases  to  which 
the  new  rules  are  applicable,  is  inadmissible  under  the  general  issue,  but 
as  these  rules  require  a  more  particular  description  of  the  locus  in  quo,  than 
formerly  was  necessary,  the  former  object  of  this  plea  no  longer  exists  (g-). 
Proof  of  the  issue  lies  on  the  defendant  (r),  who  undertakes  to  prove  a 
freehold  interest  (s),  admitting  the  plaintiff's  possession,  but  denying  his 
right  to  possess  {t). 

If  issue  be  joined  on  the  plea  of  liberum  tenementum,  the  defendant  may 
elect  to  what  parcel  he  will  api^ly  his  plea,  and  the  plaintiff  cannot  insist 
on  a  trespass  in  any  other  parcels  without  a  new  assignment  (m).  And 
therefore  if  the  plaintiff  allege  a  trespass  in  his  close,  situate  in  the  parish 
of  A.  generally,  and  issue  be  joined  on  this  jjlea,  the  defendant  would  be 
entitled  to  a  verdict  on  proving  that  he  had  any  quantity  of  land,  however 
small,  within  the  parish  {v).  Where,  however,  the  close  is  described  by 
name,  and  the  plaintiff  jjroves  a  trespass  in  his  close  of  that  name,  he  is 
entitled  to  recover,  although  the  defendant  prove  title  to  another  close  in 
the  parish  of  the  same  name  (?/;),     Where,  therefore,  the  plaintiff  in  his 

(V)  See  1  Will.  Saund.  46,  d.  (r)  Pearson  v.  Coles,  1  Mo.  &  R.  206. 

(m)  5?<pm,  319.  (s)  Sand.  347,  d. 

(m)  Ibid.  {t)  Per  Patteson,  J.,  in  Lemprlere  v. 

(o)  See  Stevens  v.  Whistler, 11  East,  51.  Humphrey,  3  A.  &  E.  186. 

Where    the    plaintiff   in   his    declaration  (?/)  Hmoke   v.  Bacon,  2  Taunt.   156. 

names  the  close,  he  is  not  bound,  on  libe-  See  the  rules  of  the  K.  B.  and  C.  B.  of 

rum  ienenientum  pleaded,  to  new  assign,  Mich.  1654,  as  to  new  assignments.     And 

although  it  appears   that  the  defendant  see  Bond  v.  Downton,  2  A.  &  E.  26. 

has  a  close  of  the  same  name  within  the  {v)  Elwis  v.  Lombe,  6  Mod.  117.     Per 

parish.     Cocker  v.  Crompton,  1  B.  &  C.  Willes,  C.  J.   in   Lambert    v.   Sfrofher, 

489.  Willes,  223.     Per  Lawrence,  J.  in  Good- 

{]})  This  observation  was  written  pre-  right  v.  Rich,  7  T.  R.  335 ;  B,  N.  P.  90 ; 

viously  to  the  making  the  new  rules.  6  Mod.  117;   1   Litt.  148,  sec.  84.  23,  c. 

(q)    And   the    plea   ought    not    to    be  147;  1  Saund.  299,  b.  (n). 

pleaded  unless  it  be  really  necessary ;  1  B.  {w)  Cocker  v.  Crompton,  1  B,  &:  C.  489. 

&C.  891;3A.&E.  187.  Cooke  v.  Jackson,  9  D.  &  R.  495.     In 
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Llberura  declaration  describes  the  locus  in  quo,  he  is  in  general,  on  issue  taken  on 
tenemen-  this  plea,  entitled  to  recover  in  respect  of  trespasses  committed  there,  unless 
*"™"  the  defendant  prove  his  title  to  the  very  close  so  described,  although  the 

latter  may  have  title  to  some  other  close  to  which  the  same  description  is 
applicable.  Suppose,  however,  that  the  defendant  proves  title  to  part  of 
the  very  close  described  by  the  plaintiff,  some  doubt  has  been  entertained 
in  such  cases,  partly  from  a  supposed  analogy,  as  it  seems,  to  the  old  cases, 
where  no  sufficient  description  was  given  of  the  locus  in  quo,  whether  the 
defendant  liaving  proved  freehold  as  to  some  part,  was  not  entitled  to  the 
verdict.  It  seems,  however,  to  be  settled,  that  by  the  place  in  lohich,  &c.,  is 
to  be  understood  the  place  in  which  the  alleged  trespass  is  proved  to  have 
been  committed,  and  that  the  defendant  may  so  apply  it,  and  that  it  is 
sufficient  to  prove  the  right  as  alleged  in  the  plea  in  that  part  of  the  close 
in  which  the  trespass  is  proved  {x) ;  and  that  the  plaintiff  is  entitled  to 
recover  in  respect  of  trespasses  proved  in  other  parts  of  the  close  to  which 
the  defendant  has  no  title.  In  other  words,  that  the  plea  is  divisible  (^/), 
and  operates  as  a  defence  commensurate  with  the  right  proved,  and  no 
further. 

It  has  been  held,  that  if  the  defendant  plead  that  the  locus  in  quo  has  been 
immemorially  parcel  of  land  on  which  the  defendant  is  entitled  to  a  right  of 
common,  &c.  and  the  plaintiff  reply  that  the  locus  in  quo  has  been  inclosed 
for  twenty  years,  on  issue  joined  on  this  replication  the  plaintiff  would  fail, 
if  it  appeared  that  any  part  of  the  common  had  been  inclosed  within  the 
twenty  years  (z). 

But  this,  according  to  the  later  case  of  Richards  v.  Peake  (a),  must,  it 
seems,  be  understood  with  this  limitation,  viz.  that  the  trespasses  proved 
were  confined  to  that  part  of  the  common.  The  defendant  pleaded  a  right 
of  common  in  the  lociis  in  quo,  as  parcel  of  Frentishoe  Common,  and  issue 
was  joined  on  the  replication  that  the  locus  in  quo  wfis  a  close,  called  Burgey 
Cleave  Garden,  which  had  been  inclosed  from  the  said  common,  and  enjoyed 
in  severalty  for  thirty  years.  The  jury  found  that  part  of  tlie  garden  had 
been  inclosed  within  thirty  years,  and  that  the  alleged  trespass  was  com- 
mitted in  that  part ;  and  the  Court  held  that  the  defendant  was  entitled  to 
the  verdict,  whether  the  allegation  in  the  replication  was  entire  or  divisible ; 

order  to   compel   a  new  assignment  the  it ;  it  was  held  that  the  justification  was 

defendant  must  give  a  further  description  made  out  by  this  evidence  ;  for  tlie  words, 

of  the  close.     So  if  the  close  be  described  "  close  in  which,"  &c.  mean  that  part  of 

in  the  declaration  not  by  name,  but  by  the  close  described,  in  which  the  trespass 

abuttals.  Lempriere  v.  Humphrey,  3  A.  is  proved  to  have  been  committed,  and  if 

&  E.  181.  the   record   should   be   used   in  a  future 

/  \  Ti     /-.       Tj   T>   Ti-i   1L-01       T>^„.„■^■^  action,  either  party  might  narrow  its  effect 

^."■lA'';?  o'-«  V  .?  on      n    f  T  ^y  evidence  of  the  part  to  which  it  ap- 

v.  Mitchell,  2  B.  6c  Ad.  99.     Declaration       J.   ,  ^  *^ 

for  breaking  the  plaintiff's  close  set  out  by  P  i^  • 

abuttals.  Justification  alleging  that  tlie  (?/)  If  the  declaration  be  for  trespass 
close  in  which,  kc.  was  part  of  an  allot-  to  three  closes,  and  the  defendant  plead 
ment  of  six  acres  made  by  commissioners  liherum  tenementujn  to  all,  and  the  plain- 
authorised  for  certain  purposes,  in  execu-  tiff  reply  a  title  to  all,  the  verdict  may  be 
tion  of  which  he  entered.  Replication  for  the  plaintiff  as  to  two,  and  the  defend- 
that  the  said  close  in  which,  &c.  was  not  ant  as  to  one  close.  Phytian  v.  White, 
part  of  the  six  acres  in  the  plea  supposed  1  M.  &  W.  216. 
to  havebeenallotted,and  thereupon  issue  ._       .^  ^j^^  ^jj^  ^^ 

wasjomed    ^  "/PP^^'-'^'i  ^''^^J/t'^.    °f  f,^^*  trespassing   were   confined   to  that  part, 

out  bv  abuttals  was  not  all  witliin  the  o      tt  7      i        r.     t.     •  ^ 

allotment,  but  that  the  part  in  which  the  ^ee  Bcchards  v.  PeaTte,  infra. 
actual  trespass  was  committed  was  within  («)  2  B.  &  C.  018. 


LIBERUM    TENEMENTUM. 


112i5 


for  if  enlire,  it  had  not  been  proved ;   if  divisible,  no  trespass  had  been   Libemm 
proved  in  that  part  which  had  been  inclosed  for  thirty  years.  tencmun- 

If  the  defendant  justify  under  an  alleged  grant  of  a  close,  and  it  appear  *'^'"* 
in  evidence  that  he  has  a  partial  interest  only  in  the  land,  such  as  the  first 
crop,  the  variance  will  be  fatal ;  for  a  grant  of  the  close  imports  a  grant  of 
the  soil(^). 

A  ])\e?i  oHiberum  tenemmtum  in  the  defendant  is  not  supported  by  evi- 
dence showing  a  tenancy  in  common  (<?). 

It  has  been  doubted  whether,  on  issue  joined  on  this  plea,  the  plaintiff 
could  show  that  the  defendant  was  barred  by  continued  possession  (rf) ; 
but  under  the  late  statute,  which  operates  to  extinguish  the  claimant's  right, 
there  can  be  no  doubt  that  such  evidence  is  admissible  in  bar  of  the  defend- 
ant's claim  (e). 

Some  observations  have  already  been  made  with  respect  to  presumptive 
evidence  of  title  to  land  (/).  Where  a  strip  of  waste  land  lies  between  a 
highway  and  an  adjoining  freehold,  the  prima  fade  presumption  is,  that 
both  the  strip  of  land  and  the  soil  of  the  highway  ad  mediumfilum  vice,  are  the 
property  of  the  owner  of  the  inclosure  {g),  whether  he  be  freeholder,  lease- 
holder or  copyholder  {h) :  a  presumption  capable  of  being  rebutted  by  proof 


(b)  Stammers  v.  Dixon,  7  East,  207. 
One  may  hold  the  prima  tonsura  of  land 
as  copyhold,  and  another  may  have  the 
soil  and  every  other  beneficial  enjoyment 
of  it  as  freehold.  And  ancient  admissions 
of  the  copyholder,  and  those  under  wliom 
he  claims  the  land  by  the  description  of 
trcs  ncras  prati,  may  be  construed  only  to 
enjoy  the  prima  tonmra,  if  in  fact  they 
have  enjoyed  no  more  under  such  admis- 
sions, while  another  has  had  the  after-crop, 
and  has  cut  tares  and  furze,  and  scoured 
the  ditches,  repaired  the  fencing,  and  kept 
the  drains,  though  the  copyholder  (in  his 
own  wrong)  may  have  paid  the  rates  and 
taxes.     Ibid. 

(c)  Voyce  v.  Voyce,  1  Gow,  201. 

{d)  Loice  v.  Govett,  3  B.  &  Ad.  863. 

(e)  See  above,  tit.  Limitations. 

(/)  Supra,  tit.  Custom. — Common. 
— Possession.  Any  act  done  upon  the 
land  is  admissible,  not  as  evidence  of  ac- 
quiescence but  of  possession;  per  Parke, 
B.  2  M.  &  W.  328.  A  perambulation  is 
evidence  of  the  limits  of  a  maiior,  although 
no  person  against  whom  it  operates 
was  present  or  had  notice  of  it.  Wool- 
tcay  V.  Rou-e,  1  Ad.  &  EU.  114.  And 
acts  of  tenants  are  admissible  against  tlie 
reversioner,  although  their  declarations 
are  not.  Tickle  v.  Brown,  4  A.  &  E. 
378.  Where  small  rents  had  been  paid 
without  any  variation  for  a  long  period  to 
the  lord,  held  that  it  afforded  no  evidence 
of  a  title  to  the  land,  the  presumption 
being  that  they  were  quit-rents.  Doe  d. 
Whittick  v.  Johnnon,  1  Gow,  1 73.  Where 
a  cottage  standing  in  the  corner  of  a 
meadow  belonging  to  the  lord  of  a  manor, 
but  separated  from  it  by  a  high  hedge,  had 
been  occupied  for  above  20  years,  without 
payment  of  rent,  and  on  the  lord's  de- 
manding   possession    it  was    reluctantly 


given,  tlie  pauper  being  told  that  if  he  did 
resume  the  possession  it  should  be  for  life 
only,  and  he  did  remain  and  occupy  for 
15  years  without  payment  of  rent,  held 
that  the  jury  were  warranted  in  conclud- 
ing that  the  possession  was  permissive. 
Thompson  v.  Clark,  8  B.  &  C.  717.  Pos- 
session by  a  feoffee  for  less  than  20  years 
is  not  sufficient  evidence  to  warrant  the 
presumption  of  livery  of  seisin.  Doe  v. 
Cleveland,  4  M.  &  R.  66G.  Acts  of 
ownership  exercised  over  one  part  of  a 
waste,  are  evidence  to  rebut  a  presumption 
that  another  was  inclosed  by  grant  from  the 
lord.    Bryan  v.  Winwood,  1  Taunt.  208. 

(g)  Steel  v.  Prichett  and  others,  2  Star- 
kie's  C.  463.  Grose  v.  West,  7  Taunt, 
39.  Stevens  v.  Whistler,  14  East,  51. 
Where  the  question  was  whether  a  slip  of 
land  between  an  old  inclosure  and  the 
highway  belonged  to  the  lord  of  the  manor, 
or  to  the  owner  of  the  adjoining  land ; 
held,  that  acts  of  ownership  by  the  lord, 
as  inclosure  of  other  slips  in  open  places 
in  the  same  manor,  were  properly  admitted 
in  evidence,  and  not  merely  acts  with 
reference  to  the  part  in  dispute,  the  cir- 
cumstance of  all  being  in  the  same  manor 
giving  a  general  unity  of  character.  Doe 
d.  Barrett  v.  Kemp,  7  Bing.  332,  and  5 
M.  &  P.  173. 

(li)  Doe  V.  Pearsey,  7  B.  &  C.  304. 
Berry  v.  Goodman,  2  Leon.  149;  Vin.  Ab. 
T.  b.  102.  R.  V.  Edmonton,  2  M.  &  M. 
24.  Cooke  v.  Green,  11  Price,  730.  Doe 
V.  Kemp,  7  Bing.  332.  But  where  the 
herbage  of  a  road  is  vested,  by  the  General 
Inclosure  Act  (41  G.  3,  c. 'l09),  in  the 
owners  of  the  adjoining  allotments,  it  seems 
that  no  presumption  arises  that  the  soil 
belongs  to  them.  R.  v.  Hatfield,  4  Ad. 
&  Ell.  1.56.  And  see  further  as  to  the 
presumption  in  cases  of  roads  under  In- 
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Binht  of       of  acts  of  dominion  exercised  upon  such  wastes  by  the  lord  of  the  manor 
way,  ev.se-     or  others  (i).     Where  strips  of  land  so  situated  are  connected  with  open 
meiit,&c.      commons,  the  presumption  is  liable  to  be  much  weakened  by  evidence  of 
ownership  applicable  to  such  commons  (k). 

Where  a  reasonable  probability  exists  that  a  particular  district  of  land 
has  formerly  belonged  to  the  same  owner,  and  subject  to  one  and  the  same 
burthen,  acts  of  ownership  done  on  other  parts  of  such  lands  are  admissible 
evidence  to  show  what  the  right  is  as  to  the  particular  part  in  dispute. 
Thus  in  the  case  of  Stanley  v.  White  (?),  where  the  question  was  as  to  the 
plaintiff's  freehold  right  to  certain  trees,  evidence  was  admitted  in  proof  of 
the  right  that  they  grew  in  a  certain  woody  belt,  fifteen  feet  wide,  which 
surrounded  the  plaintiff's  land,  but  which  was  undivided  by  any  fences 
from  any  lands  adjoining,  of  which  it  formed  part,  belonging  to  different 
owners,  and  that  from  time  to  time  the  plaintiff  and  his  ancestors,  at  their 
pleasure,  cut  down  for  their  own  use  the  trees  growing  within  the  belt,  and 
that  the  several  owners  of  the  different  closes  never  cut  down  the  trees 
there,  though  they  felled  them  in  other  parts  of  the  same  closes,  and  that 
when  they  made  sale  of  their  estates  the  trees  in  the  belt  were  never 
valued  by  their  agents,  because  they  were  reputed  and  considered  to  belong 
to  the  plaintiff  and  his  ancestors,  in  which  the  several  owners  acquiesced ; 
and  Lord  Ellenborough,  C  J.  observed,  "  If  lands  be  held  all  under  one 
general  title,  throughout  one  entire  district,  and  here  the  entire  belt  may 
be  considered  as  one  entire  district,  I  see  no  objection  to  receiving  evidence 
of  acts  of  ownership  in  different  parts  as  evidence  of  the  same  right  through- 
out the  whole.  The  presumption  from  the  evidence  is,  that  all  the  land  of 
the  belt  belonged  originally  to  the  same  person,  and  that  when  he  granted 
it  out  to  others,  he  reserved  the  right  to  the  trees  then  growing,  or  there- 
after to  grow  in  the  soil ;  and  he,  and  those  claiming  under  him,  prove  their 
right  by  exercising  rignts  of  ownership  in  cutting  and  taking  away  the 
trees  from  time  to  time,  as  occasion  requires,  in  different  parts  of  the  belt. 
It  is  evidence  of  one  reserved  right  in  the  original  grantor,  and  not  of 
different  rights  created  by  different  conveyances.  The  soil  of  the  whole 
was  probably  granted  out  in  the  first  instance,  reserving  the  trees,  and  the 
original  grantee  may  have  afterwards  granted  it  out  in  divided  portions  to 
different  persons.  Whatever  title  is  consistent  with  the  established  course 
of  enjoyment  may  be  proved  by  such  enjoyment." 

But  without  preliminary  evidence  to  show  that  the  whole  of  the  lands 
formed  one  entire  district,  one  property  belonging  to  one  person,  or  held 
under  one  title,  such  evidence  of  acts  done  in  other  places  is  inadmissible. 

Where  (as  is  usual  in  mining  districts)  the  surface  and  minerals  are 
several  inheritances,  the  ownership  of  one  is  no  evidence  of  title  to  the 
other  (7?i). 

In  an  action  of  trespass  by  canal  proprietors,  acts  of  ownership  done  by 
them  on  other  parts  of  the  canal  are  not  evidence  of  the  right  of  property 

closure  Acts,  R.  v.  Edmonton,  1   Mo.  &  a  reservation  of  trees  to  grow  as  well  as 

R,  32;  i2.  V.  Tr?-/^/(i,  3  B.  &  Ad.  681.  of  growing  trees.     And  see  Bnrrhxjton's 

(i)  Steel  V.  Prichett  and  others,  2  Star-  Case,  8  Rep.  136,  b.;  Tyriohittv.  Wynne, 

kie's  C  463.  2  B.  &  A.  554;    siq)ra,  tit.  Copyhold, 

',,  ^*      '  *      „,    ^  _  ri,       ^  or.      TT     t  442.     Bnckridge  V.  IngJuim,  2  Yes.  jun. 

(k)  Grose  v.  West,  7  Taunt.  39.    Head-  g^g                     j            j        ' 
lam  v.  Hedley,  Holt,  463. 

{I)  Stanley   v.    White,    14  East,  332.  {m)  Howe  v.  Grenfell,  Ry.  &  M.  39G. 

Note,  that  it  was  held  that  there  might  be  Ilodfjkinson  v.  Fletcher,  3  Doug.  31. 
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one  entire  district  (n). 

The  owners  of  land  on  each  side  of  a  fresh  river,  are  presumed  to  have 
property  in  the  soil,  and  the  right  of  fishing  each  on  his  own  side  ad 
medium  filum  aqucB  (o). 

The  cutting  down  trees  (p)  by  the  side  of  a  highway,  and  the  cleaning 
and  repairing  the  way,  are  evidence  of  ownership  of  the  soil  (9). 

Where  two  adjacent  fields  are  separated  by  a  hedge  and  ditch,  the  hedge 
prima  facie  belongs  to  the  owner  of  the  field  where  the  ditch  is  not ;  and  if 
there  are  two  ditches,  one  on  each  side,  the  ownership  must  depend  on  the 
evidence  of  acts  of  ownership  (r). 

The  common  user  of  a  wall,  separating  lands  belonging  to  diiferent 
owners,  is  privid  facie  evidence  that  the  land  on  which  it  stands  belongs  to 
them  in  equal  moieties  as  tenants  in  common  (s). 

But  it  is  presumed  that  a  wall  is  the  property  of  a  party  who  is  bound 
to  repair  it  {t). 

If  the  plea  either  deny  that  the  close  is  the  plaintiff's,  or  that  it  is  in  his 
possession  (m),  it  is  sufficient  for  the  plaintiff  in  the  first  instance  to  prove 
possession ;  but  on  issue  taken  on  the  former  plea,  the  defendant  may  show 


teneiutii- 
tuuj. 


{n)  Hollis  v.  Goldfinch,  1  B.  &  C.  205 ; 
2  D.  &  R.  31 G.  It  was  also  held,  that 
under  the  particular  provisions  of  the  Canal 
Act,  the  proprietors  did  not  necessarily 
acquire  such  an  interest  in  a  bank  formed 
from  land  excavated  from  a  new  channel 
as  would  enable  them  to  maintain  tres- 
pass. 

(0)  Infra,  tit.  Watercourse.  R.  v. 
Landulph,  1  Mo.  &  R.  393. 

(p)  A  tree  belongs  to  the  owner  of  the 
land  where  it  is  planted,  although  the 
roots  extend  into  other  laud.  Haider  v. 
Coates,  1  Mo.  &  M.  112.  Cuhlft  v.  Porter, 
8  B.  &  C.  257.  See  tit.  Fences,  Law 
Mag.  No.  3.  According  to  Lord  Holt,  in 
Waterman  v.  Soper,  I  Lord  Ray.  737, 
if  A.  plant  a  tree  at  the  extremity  of  his 
land,  and  tlie  roots  extend  into  tlie  land  of 
S.,  he  and  A.  are  tenants  in  common  of 
the  tree  ;  and  see  B.  N.  P.  85  ;  2  Rol.  R. 
225.  But  according  to  Masters  v.  Polite, 
2  Rol.  R.  141,  if  a  tree  grow  in  ^.'s 
close,  and  root  in  B.'s,  yet  the  main  body 
of  the  tree  being  in  A.'s  soil,  the  whole 
tree  belongs  to  him.  The  property  in  trees 
is  in  the  landlord;  of  bushes,  in  the 
tenant.  Berriman  v.  Peacock,  9  Bing. 
384. 

{q)  Vin.  Ab.  Ev.  T.  b.  102;  2  Leon. 
148,  pi.  182. 

(r)  Gtiy  V.  West,  2  Sel.  N.  P.  1287. 
A  man  making  a  ditch  cannot  cut  into  his 
neiglibour's  soil ;  cutting  to  the  extremity 
of  his  own,  lie  is  bound  to  tlirow  the  soil 
whicli  he  digs  out  upon  his  own  land. 
Vowles  v.  Miller,  3  Taunt.  138.  And 
therefore  the  land  which  constituted  tlie 
ditch  is  part  of  the  close,  althougli  it  be 
outside  tliel)ank.  Per  Holroyd,  J.  Doe\. 
Pcarsei/,  7  B.  &  C.  308. 

(i)  aibitt  v.  Porter,  8  B.  &  C.  257  ; 


where  the  jury  found  a  wall  to  be  a  party- 
wall,  there  being  strong  evidence  of  com- 
mon use,  the  Court  refused  to  send  the 
case  down  again  to  have  the  case  more 
distinctly  presented  to  the  jury  ;  and  held, 
that  the  temporary  removal  was  not  such 
a  destruction  of  the  subject-matter  as  to 
entitle  one  to  maintain  trespass  ;  and  that 
if  one  raised  it  higher,  the  only  remedy 
was  to  remove  it.  See  Wiltshire  v.  Sid- 
ford,  ibid,  in  notes;  2  M.  &  R.  267. 
Noye  V.  Reed,  1  M.  &  P.  63.  Where  in 
trespass  to  plaintiff's  close,  being  the 
ditch  adjoining  his  close  by  the  side  of  an 
occupation-lane  common  to  the  plaintiff's 
aud  defendant's  premises,  the  landlord 
being  called  by  the  plaintiff,  said  he  had 
let  the  lane  jointly  to  botli,  held  that  as 
the  plaintiff  liad  not  called  for  the  lease 
by  which  the  defendant  held,  butliis  land- 
lord, to  show  how  and  wliat  he  held,  the 
landlord's  evidence  was  admissible ;  and 
proving  that  the  plaintiff  and  defendant 
were  tenants  in  common,  the  action  of 
trespass  could  not  be  supported.  If  two 
tenants  in  severalty  contribute  land  in 
moieties  to  a  party-wall  (under  the  Build- 
ing Act,  14  G.  3,  c.  78),  tlie  ownership  of 
the  wall  follows  that  of  the  land,  and  the 
owners  of  the  land  are  not  tenants  in  com- 
mon of  the  soil.  Motts  v.  Hawkins,  5 
Taunt.  20.  Murphy  v.  M'JDermott,  3  N. 
&  P.  396. 

(t)  For  a  wall  is  an  artificial  edifice, 
and  in  this  respect  is  said  to  differ  from  a 
bank,  the  property  in  which  follows  that 
of  the  soil  on  which  it  is  constructed. 
Call  is  V.  Sewers,  74.  Duke  of  Newcastle 
v.  Clarke,  8  Taunt.  602. 

{u)  Fleming  v.  Cooper,  5  A.  &.  E. 
221. 

4  c  4 
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title  in  himself  (x).  Under  the  latter  he  cannot,  although  he  may  object  a 
variance  as  to  the  description  of  the  close  (?/). 

A  judgment  in  ejectment  is  a  good  answer  to  a  plea  oi  liberum  tenemen- 
tum  to  a  declaration  in  trespass  for  mesne  profits  {z). 

Land  cannot  be  claimed  as  appurtenant  to  land  (a).  On  issue  taken  on 
plea  denying  that  the  goods  specified  in  the  declarrl"on  were  the  goods  of 
the  plaintiff,  the  plea  is  divisible,  and  the  plaintiff  may  recover  in  respect  of 
such  as  were  his  {h).  Mere  possession  in  the  plaintiff,  being  sufficient 
against  a  wrong-doer  upon  pleas  of  not  guilty,  and  that  the  goods  were  not 
the  property  of  the  plaintiff,  the  defendant  cannot  set  up  property  in  a 
stranger  under  whom  he  does  not  justify  the  act  complained  of(c). 

8.  If  the  defendant  justify  under  a  claim  of  a  right  of  way,  or  other  ease- 
ment in  the  lands  of  the  plaintiff,  the  latter  cannot  dispute  the  right  upon 
issue  taken  on  the  general  replication  de  injuria  sua  propria,  &c.  but  must 
specifically  traverse  the  right  as  claimed,  whether  by  prescription  or 
grant  ((Z).  And  the  same  rule  holds  Avhere  the  defendant  justifies  under  the 
command  of  another  who  claims  a  right  {e). 

A  traverse  of  the  right  of  way  puts  in  issue  merely  the  right  of  way  (/) ; 
evidence  on  this  issue  is  inadmissible  to  show  that  the  right,  though  it  exist, 
does  not  justify  the  trespasses  complained  of,  to  enable  the  plaintiff  to  do 
this  he  must  new  assign  (<;). 


(.r)  Purnell  v.  Young,  3  M.  &  W.  288. 
Henth  v.  Milward,  2  Bing.  N.  C.  98. 

(y)  Murly  v.  M'JDermott,  8  A.  &  E. 
138. 

(z)  In  trespass  for  mesne  profits  of 
manors,  tithes,  &c.,  pleas  denying  the 
plaintiff's  possession  and  liberitm  fene- 
■mentum  in  the  defendant,  the  expulsion 
being  laid  on  10th  July  1826;  up  to  the 
commencement  of  the  action  (1837),  the 
plaintiff  by  way  of  estoppel  replied  a  judg- 
ment in  ejectment  by  plaintiff  on  the  de- 
mise of  S.;  against  the  defendant,  two 
demises  were  laid,  one  on  the  10th  July 
1826  for  14  years,  and  another  on  26th 
December  1831  for  seven  years,  with  a 
single  ouster  on  27th  December  1831,  but 
no  possession  appeared  to  have  been  given 
under  the  judgment,  and  the  plaintiff  in 
fact  had  not  the  possession;  held  that  the 
first  plea  being  pleaded  to  the  whole  de- 
claration, was  to  be  taken  to  deny  any  such 
possession  in  the  plaintiff  as  was  necessary 
for  his  bringing  the  action  at  all,  viz.  a 
denial  of  a  possession  at  the  time  the 
alleged  trespass  was  committed,  which  by 
the  record  appeared  to  be  from  10th  July 
1 826,  to  the  time  of  ouster  ;  the  plea  and 
replication,  therefore,  were  inconsistent  to 
that  extent  with  the  judgment  set  out  in 
the  replication;  that  the  defendant  was 
estopped  from  pleading  it,  and  the  first 
plea  sufHciently  answered  ;  held  also,  tJiat 
the  second  plea  being  pleaded  in  answer  to 
a  possessory  action,  admitted  such  a  pos- 
session as  if  unanswered,  or  as  against  a 
wrong-doer,  would  suffice  to  maintain  the 
action ;  and  there  being  nothing  inconsistent 
iu  an  allegation  of  freehold,  and  tlie  re- 
covery of  a  term  of  years,  the  replication 


was  also  good  by  way  of  estoppel  to  that 
plea;  and  lastly,  a  rejoinder  to  both,  that  a 
writ  of  error  on  the  judgment  was  pending 
in  the  House  of  Lords,  did  not  destroy  the 
effect  of  the  estoppel  in  the  pleas.  Doe 
V.  Wright,  2  Perr.  &  D.  691. 

(a)  Buzzard  v.  Capel,  8  B.  &  C.  441. 

{b)  Plea,  in  trespass  for  entering  plain- 
tiff's house  and  taking  his  goods,  that  the 
house  was  not  the  house  of  the  plaintiff, 
nor  were  the  goods  his ;  on  the  trial  the 
jury  found  that  certain  parts  of  the  goods 
only  belonged  to  the  plaintiff;  held,  that 
the  issue  as  to  the  property  in  the  goods 
was  divisible,  and  the  postea  was  ordered 
to  be  amended  as  to  the  goods  found  not 
to  be  his.  Routledge  v.  Abbott,  3  Nev. 
&  P.  560. 

( c )  Carter  v.  Johnson,  2  Mo.  &  R.  263 ; 
and  see  Heath  v.  Milhoard,  2  Bing.  N.  C. 
98. 

(d)  Crogate's  Case,  8  Rep.  16.  Ruish- 
brook  V.  Presonil,  4  Leon.  1 6.  See  Proud 
V.  Hallis,  1  B.  &  C.  8.  See  above,  tit. 
Highway. — Limitations;  and  below, 
tit.  Way. 

(e)  Coojjer  V.  71/oj?A'c,  Willes,  54.  Cock- 
erill  V.  Armstrong,  Willes,  99. 

{/)  The  defendant  prescribes  for  a  right 
of  way  as  appertaining  to  a  messuage  of 
which  he  is  seised  in  fee ;  on  a  traverse  of 
the  right,  proof  of  its  existence  is  sufficient 
to  bar  the  action,  although  the  messuage 
was  at  the  time  in  the  occupation  of  a 
tenant,  and  the  defendant  occupied  only  a 
new-built  house  in  the  parish.  Stott  v. 
Stoff,16  East,  643. 

(g)  lb.  He  may  both  traverse  and  new 
assign  as  to  such  trespasses  as  are  not 
covered  by  the  right  to  use  the  way,  sup- 
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Where  in  trespass  and  plea  that  one  A.  C.  was  seised  in  fee,  and  by  a  lost   Right  of 
deed,  granted  a  right  of  way,  arid  the  plaintiff  in  his  replication  traversed   way,  ease- 
the  grant,  held,  that  he  was  estopped  by  his  plea  from  contradicting  by   ^^'^ '    *^' 
evidence  the  seisin  in  fee  of  A.  C,  and  that  evidence  negativing  it  was  not 
receivable  as  a  ground  for  the  jury  to  rebut  the  presumption  of  a  grant  (A). 

Tresjjass  on  a  close  L. ;  plea  a  right  of  common  of  taking  stone  from  B., 
and  that  L.  was  part  of  it ;  the  replication,  protesting  that  L.  was  no  part  of 
JB.,  traversed  the  right  to  take  stone  on  the  close  Z. ;  on  which  issue  was  taken : 
it  appearing  by  admissions,  that  the  defendant  had  no  evidence  of  exercise 
of  the  right  on  i.,  held,  that  it  must  be  taken  also  that  he  had  none  from 
wiiich  an  inference  might  be  raised  in  support  of  it,  and  that  the  burthen  of 
establishing  the  issue  being  on  the  defendant,  the  plaintiff  was  entitled  to 
the  verdict  (i). 

Trespass  for  taking  plaintiff's  pigs ;  plea  that  they  were  wrongfully 
eating,  &c.  in  Harding  close;  replication  that  the  defendant  was  not  pos- 
sessed of  the  said  close  wherein  the  pigs  were  alleged  to  be  eating.  It  is 
not  sufficient  for  the  defendant  to  show  his  possession  of  a  close  called 
Harding,  without  showing  that  the  pigs  were  eating  in  that  close  (j). 

It  has  already  been  seen  that  long-continued  usage  and  enjoyment  afford 
evidence  of  a  title  by  prescription  or  grant,  and  in  what  manner  such 
evidence  may  be  answered  (A). 

On  issue  joined  on  a  customary  right  claimed  by  the  defendant,  the   Issue  on  a 
plaintiff  is  entitled  to  go  into  any  evidence  which  disproves  the  existence  of  '^."^V'™'*'"^ 
the  right  as  stated,  without  specially  replying  the  circumstances  which  put 
an  end  to  the  right. 

Plea  in  trespass  that  the  plaintiff's  close  was  parcel  of  a  manor,  and  that 
the  defendant  was  seised  of  a  customary  tenement  of  the  said  manor,  and 
that  he  was  entitled  by  custom,  in  right  of  such  tenement,  to  common  (Z)  of 
pasture  upon  the  plaintiff's  close,  and  issue  taken  upon  such  custom ;  held 
that  the  plaintiffs  might  show  a  custom  for  the  lord  to  enclose  parcels  of  the 
waste,  and  that  his  close  had  been  enclosed  by  the  lord,  and  granted  to  him, 
as  showing  that  the  right  of  common  no  longer  existed,  without  pleading 
the  latter  custom  specially  (m) ;  but  as  right  to  approve  depended  upon  the 
question  of  a  sufficiency  having  been  left  at  the  time  for  all  persons  having 
rights  of  common,  that  question  ought  to  have  been  submitted  to  the  jury, 
and  not  having  been  done,  a  new  trial  granted ;  held  also,  that  a  custom  for 
the  lord  to  enclose  without  limit  is  bad,  as  tending  to  destroy  the  rights  of 
the  commoner  altogether ;  but  that  a  custom  to  enclose  (even  against  a 
common  right  of  turbary),  leaving  sufficiency  of  common,  was  good,  but  the 
onus  of  proving  a  sufficiency  left  lies  on  the  plaintiff. 

Trespass  for  breaking  defendant's  close,  destroying  hedges,  kc.  ])\eas  inter 
alia,  claiming  a  right  of  common  of  pasture  by  a  custom  within  the  manor, 
for  every  customary  tenant  of  an  ancient  customary  tenement,  of  a  messuage 
and  land  whereof  the  defendant  was  seised,  and  issue  taken  upon  the  cus- 
tom, it  appeared  that  the  defendant,  being  the  customary  tenant  of  such 
premises  as  in  the  plea  stated,  in  1812  built  a  new  dwelling-house  on  part  of 

posino;   such  right  to    exist,  and  he  will  (J)  Botid  \.  Do2vnton,'2  A.&cE.  26. 

then  be  entitled  to  prove  trespasses  in  every  (k)  Supra,   tit.    Prescription,    6-39. 

par   ot  the  close.  1  Saund.  300.  ^^\l  3^^  J,  Highway.-Wa y  ;  and  Pick- 

48.     See  further,  Lowe  v.  Govett,  3  B.  &  r'  ^    ' 

Ad.  8G;3.     Infra,  tit.  Watercourse.  (')  »<-'e  tit.  Common. 

(0  Maxwell  V.  Martin,  6  Biug.  523.  {ni)  Arlett  v,  Ellis,  7  B.  &  C.  346. 
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the  premises,  which  he  afterwards  occupied,  the  old  house  remaining  unoc- 
cupied until  1825,  when  having  fallen  into  great  decay,  it  was  pulled  down, 
and  that  during  the  interval  whilst  the  tenant  occupied  the  old,  and  after- 
wards when  he  occupied  the  new  house,  he  continued  to  exercise  the  same 
customary  rights  ;  held  that  he  was  entitled  to  have  the  issue  joined  upon 
the  right  of  common  of  pasture  found  for  him  in  respect  of  an  ancient  cus- 
tomary tenement  (?«). 

On  pleas  in  trespass  claiming  the  enjoyment  in  right  of  a  privilege  of 
entering  on  plaintiff's  land  for  the  purpose  of  cleaning  and  repairing  the 
banks  of  a  mill  stream,  to  show  such  right  to  be  merely  permissive,  the  plain- 
tiff may  show  a  former  lease  to  the  plaintiff's  predecessor,  giving  the  privi- 
lege during  the  term,  without  replying  it  specially,  under  the  2  &  3  Will.  4, 
c.  71,  s.  5(o). 

Where  it  was  pleaded  that  an  ancient  messuage  and  twelve  acres  of  land 
were  immemorially  parcel  and  a  customary  tenement  of  the  manor  of  ^., 
and  that  there  was  an  immemorial  custom  within  the  manor  for  the  cus- 
tomarj^  tenant  of  the  tenement  to  have  a  right  of  common,  &c.,  and  the 
replication  traversed  the  custom,  it  was  held  that  the  replication  did  not 
admit  the  antiquity  of  the  messuage ;  but  that  the  plaintiff  might  prove 
that  it  was  built  within  twenty  years,  and  not  on  the  site  of  an  ancient 
house  {p). 

The  plea  of  a  right  of  common  is  divisible,  and  the  place  in  which,  &c., 
means  only  the  particular  place  in  which  the  trespass  was  committed  {q). 

In  general  a  prescription  is  regarded  as  entire,  and  unless  proved  to  the 
full  extent  alleged,  the  party  pleading  it  would  fail  (r).  But  by  one  of  the 
rules  of  Hil.  T.  4  Will.  4,  it  is  provided  that  where,  in  an  action  of  trespass, 
quare  claummfregit,  the  defendant  pleads  a  right  of  common  pasture  for 
divers  kinds  of  cattle,  ex.  gr.  horses,  sheep,  oxen  and  cows,  and  issue  is 
taken  thereon,  if  a  right  of  common  for  some  particular  kind  of  common- 
able cattle  only  be  found  by  the  jury,  a  verdict  shall  pass  for  the  defendant 
in  respect  of  such  of  the  trespasses  proved  as  shall  be  justified  by  the  right 
of  common  so  found  ;  and  for  the  plaintiff,  in  respect  of  the  trespasses 
which  shall  not  be  so  justified. 

And  in  all  actions  in  which  such  right  of  common  as  aforesaid,  or  other 
similar  right,  is  so  pleaded  that  the  allegations  as  to  the  extent  of  the  right 
are  capable  of  being  construed  distributionary,  they  shall  be  taken  distri- 
butionary  (s). 

A  traverse  of  a  fact  material  to  the  defendant's  justification  puts  the  law 
as  well  as  fact  in  issue.  In  trespass  for  taking  hares,  where  the  defendant 
justified  the  seizure  by  command  of  the  lord  of  the  manor,  as  being  found  in 
the  possession  of  an  unqualified  person,  and  issue  was  taken  on  the  cora- 


(n)  Arlett  v.  FAlis,  9  B.  &  C.  671. 

(o)  Clay  V.  Thackeray,  2  Mo.  &  R.  244 ; 
andOC.&P.  47. 

(p)  Dunstaii  v.  Tresider,  6  T.  R.  2. 
Vide  supra,  1128. 

{q)  Taplei/  v.  Wa'imoriqht,  5  B.  &  Ad. 
3i)8.  Richards  v.  Peahe,  2  B.  &  C.  918  ; 
overruling  the  dictum  in  Hawke  v.  Bacon, 
2  Taunt.  157. 

(r)  See  tit.  Prescription. Va- 
riance. Maxwell  V.  Martin,  0  Biuu;. 
522.  Rogers  V.Allen,  I  Camij.;309.  Evans 
V.  0(jilvic,  2  Y.  6c  J.  78. 


(s).  See  above,  and  see  the  stat.  2  &  3 
W.  4,  e.  71,  as  to  prescription  in  case  of 
common  right.  Plea  in  trespass,  a  gene- 
ral riglit  of  way  on  foot,  and  with  horses, 
carts,  &c.,  the  jury  having  found  a  right 
only  for  carting  timber  and  wood  from  the 
close  in  wliich,  &c.,  held  that  the  plea  could 
not  be  taken  distributively,  and  the  ver- 
dict entered  accordingly,  but  leave  was 
given  to  amend  on  payment  of  costs,  the 
Iihiintiif  to  reply  de  novo.  Hii/hum  v. 
Rabctt,  o  Bing.  N.  C.  622 ;  7  Sc.  827  ; 
and  7  Dowl.  iiiJ'S. 
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mand,  it  was  held  that  proof  was  necessary  of  a  command,  which  would 
le^rnlv/.p.  tlie  seizure,  and  that  proof  of  a  wrongful  command  would  not  main- 
tain the  issue  (0- 

9.  "Where  issue  is  joined  on  the  general  replication  de  injuria  sua  propria 
ahs(iue  tali  causa  (u),  it  is  incumbent  on  the  defendant  to  prove  everj'  mate- 
rial allegation  in  his  plea  (v).  For  the  cause  alleged  is  the  matter  of  excuse 
alleo-ed,  and  all  the  material  allegations  constitute  but  one  cause  or 
excuse  (.r),  the  proof  of  which  lies  on  the  defendant. 

Where,  to  a  declaration  for  several  trespasses  the  defendant  pleads  leave 
and  license,  and  issue  is  joined  on  the  replication  de  injuria,  Sfc,  and  the 
defendant  proves  licenses  which  cover  some  but  not  all  the  trespasses  proved, 
the  plaintiff  is  entitled  to  a  verdict  in  respect  of  those  which  are  not 
covered  (i/).  For  the  excuse  in  this  case  is  that  there  was  a  license  co-ex- 
tensive wit}i  the  trespass  complained  of. 

The  plaintiff  declared  in  the  first  count  for  breaking  and  entering  his 
house,  imprisoning  him,  and  for  a  battery ;  2dly,  for  an  assault  and  false 
imprisonment:  3dly,  for  a  common  assault.  The  defendant  to  the  first  count 
pleaded  a  writ  of  attachment  and  sheriff's  warrant  upon  it,  by  virtue  of 
which  he  entered  the  house  and  arrested  the  plaintiff,  and  alleged  tliat  be- 
cause the  plaintiff  after  he  had  been  taken  into  custody  behaved  himself  in 
a  violent  and  outrageous  manner,  and  could  not  otherwise  be  kept  in  safe 
custody  by  the  defendant,  the  defendant  was  obliged  to  push  and  pull  about 
the  plaintiff.     Replication  de  injuria,  ^c.  (z).     Upon  the  trial  the  arrest 
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(0  Bird  V.  Dale,  1  Taunt.  560,  R.  v. 
Scarth,  5  M.  &  S.  271.  It  was  formerly 
held  that  in  trespass,  qnare  cJaiisumf regit, 
where  the  defendant  justified  as  servant  to 
llie  holder,  the  plaiutiff  could  not  traverse 
the  command,  for  he  admitted  by  the  tra- 
verse that  another  was  entitled  to  the  pos- 
session. 1  East,  245;  6  Co.  24;  Salk. 
107  ;  1  Saund.  347,  c.  note  (4).  But  the 
contrary  was  held  in  Chambers  v.  Donald- 
son, 1 1  East,  65. 

(?<)  De  injur  lit  is  pleadable  in  bar  to 
avowry  for  distress  under  poor's  rate. 
Selby  V.  Bardons,  .3  B.  Sc  Ad.  2.  See  lio- 
bbison  V.  Raley,  1  Burr.  316  ;  Puigott  v. 
Kemjj,  1  C.  &  M.  107  ;  O'Brien  v.  Saxon, 
2  B.  &  C.  908. 

(r)  See  Cocker  III  v.  Armstronci,W\\\es, 
99.  Crogate's  Case,  8  Co.  67 ;  Com.  Dig. 
Pleader,  F.  18,  &c. ;  1  B.  &  P.  79,  80; 
Finch.  Law,  359.  6.  This  replication  is 
in  general  sufficient  where  the  defendant's 
plea  consists  merely  in  matter  of  excuse, 
without  claiming  any  title  or  interest. 
Ibid.  Justification  o"f  defendant's  enter- 
ing into  the  plaintiff's  house  to  execute 
process,  the  outer  door  being  open,  the 
replication  puts  the  fact  of  that  dooi 
being  open  in  issue.  Kerby  v.  Deiiby,  1 
M.  &c  W.  336.  Plea  in  trespass,  justify- 
ing the  entry  and  seizure  of  the  plain- 
tifif's  goods  under  b.  fi.  fa.;  replication, 
admitting  the  issuing  of  the  writ  and  war- 
rant thereon,  tliat  the  defendant  commit- 
ted, &c.,  de  injuria,  ^-c. ;  held  that  the  sei- 
zure was  not  thereby  admitted,  and  tliat  it 
was  competent  to  the  plaintiff  to  show  oii 


that  issue,  either  that  there  had  not  been 
any  seizure,  or  a  merely  colourable  one ;  and 
semble,  it  would  have  been  sufficient  for  him 
to  have  relied  on  his  mere  possession,  with- 
out going  on  to  establish  his  title  to  the 
possession.  Carnaby  v.  Welby,l  F.Sc  D. 
98.  And  see  Lncas  v.  Nockells,  10  Bing. 
157.  In  Selby  v.  Bandons,  3  B.  &  Ad.  2, 
it  was  held,  that  a  plea,  &c.  to  an  avowry 
de  injuria,  &c.  put  in  issue  all  the  allega- 
tions by  which  the  plea  justified  the  dis- 
training for  a  poor's-rate,  by  Parke  &  Pat- 
teson,  Justices.  Tenderdeu,  C.  J.  dissen- 
tient. In  the  case  of  Simpson  v.  Dean, 
Lane.  Spring  Ass.  1832,  Patteson,  J.  held 
the  same  as  to  a  replication  in  trespass  to 
a  plea,  justifying  a  seizure  of  meat  l)y  a 
defendant  as  a  market  inspector  under  a 
local  Act,  as  unsound  meat,  &c. 

(x)  Crogate's  Case,  8  Rep.  1832.  Tres- 
pass for  taking  goods,  plea  removal  of  the 
goods  because  they  were  encumbering  the 
defendant's  room,  replication  de  injuria, 
&c. ;  it  was  held  that  the  defendant  did  not 
support  his  plea  by  evidence  that  the  plain- 
tiff locked  up  the  goods  in  the  room,  and 
took  away  the  key.  Jones  v.  Lewis,  7 
C.  &  P.  343.  Cor.  Coleridge,  J.  But  in 
Breton  v.  Knight,  Ex.  H.  T.  1838,  Roscoe 
on  Ev.  497,  Parke,  B.  is  stated  to  have 
held  that  the  wrongfulness  of  the  alleged 
incumbrance  was  not  put  in  issue  by  the 
replication. 
(y)  Ba7-nes\.  Hunt,\\  East,  451. 
{z)  There  were  similar  justifications,  ex- 
cept as  to  the  battery,  to  the  second  and 
third  counts. 
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De  injuria,     under  the  writ  and  warrant  was  proved,  and  the  plaintiff  also  proved  a  bat- 
in  general,    tery  after  the  arrest,  and  it  was  held  that  this  rendered  it  necessary  for  the 
defendant  tinder  the  latter  part  of  his  justification  to  give  evidence  of  some 
outrageous  conduct  on  the  part  of  the  plaintiff  when  in  custody  («),  and 
that  a  new  assignment  was  unnecessary. 
Justifica-  But  it  is  sufficient  to  prove  so  much  of  the  facts  alleged  as  will  in  point  of 

tion  in  ge-    law  amount  to  a  justification,  although  other  facts  are  alleged  which  might 
°      '  have  been  rendered  essential  to  the  defendant's  justification,  by  the  plain- 

tiff's proof,  but  which  turn  out  to  be  immaterial.  Thus,  if  the  plea  allege  a 
request  to  depart  previous  to  a  mollis  imposUio,  the  proof  is  unnecessary,  if 
the  fact  of  the  request  be  not  essential  to  the  justification.  The  plea  of  jus- 
tification alleged  that  the  plaintiff  assaulted  the  defendant  whilst  he  was 
attending  as  high  sheriff  at  a  county  election,  and  also  that  he  obstructed 
him  in  the  execution  of  his  duty  at  that  election,  wherefore  the  defendant 
caused  the  plaintifi'to  be  committed,  &c.;  the  plaintiff  having  replied  de  in- 
juria, ^c.  the  jury,  by  their  verdict,  negatived  the  assault,  but  found  that  the 
rest  of  the  justification  was  proved.  And  it  was  held  that  the  proof  was 
sufficient  to  support  the  justification  ;  and  Mansfield,  C.  J.  said,  if  a  plea  of 
justification  to  an  action  of  this  nature  consist  of  two  facts,  each  of  which 
would,  when  pleaded  alone,  amoimt  to  a  good  defence,  it  will  sufficiently 
support  the  declaration  if  one  of  these  facts  be  found  by  the  jury  {b). 

So  although  the  allegations  omitted  to  be  proved  were  wholly  unneces- 
sary (c).  And  it  is  sufficient  to  prove  so  much  as  covers  the  trespass  alleged, 
although  it  do  not  cover  mere  matter  of  aggravation  {d). 

Asthe  general  replication  (7ei?j;2«ri«  is  a  traverse  of  the  whole  plea,  the  plain- 
tiff is  at  liberty  to  go  into  any  evidence  which  disproves  the  facts  of  the 
plea  {e).  But  he  cannot  go  into  evidence  of  new  matter  which  shows  that  the 
defendant's  assertion,  though  true,  does  not  justify  the  trespass  committed. 
Thus,  in  an  action  of  trespass  and  false  imprisonment,  where  the  defendant 
justifies  the  commitment  as  a  magistrate  for  a  bailable  offence,  the  plaintiff 
cannot,  under  this  replication,  give  in  evidence  a  tender  and  refusal  of 
bail(/");  neither  can  he  under  the  same  replication  to  a  plea  of  son  assault 
demesne  prove  that  the  defendant  having  entered  the  plaintiff's  house,  mis- 
behaved himself  there  {g).  And  it  seems,  that  in  general,  all  matters  which 
confess  and  avoid,  such  as  subsequent  misbehaviours  with  regard  to  a  dis- 
tress, must  be  replied  specially,  to  enable  the  defendant  to  meet  them  in 
evidence. 

Thus,  if  the  defendant  plead  facts  which  show  a  forfeiture  of  a  lease  by 
the  plaintiff,  the  plaintiff  cannot,  under  a  replication  (admitting  the  demise) 
de  injuria  sua  propria  absque  residua  causes,  give  evidence  of  a  waiver  of  the 
forfeiture  by  the  subsequent  acceptance  of  rent  {It). 

(a)  Phillips  V.  Hoivgate,  5  B.  &  A.  220.  (e)  Per  De  Grey,  C.  J.  in  Smjre  v.  The 

Bayley,  J.  left  it  to  the  jury  to  say  whether  Earl  of  Rochford,  2  Bl.  R.  1169.   Where 

the  defendant   had  done  more  than  was  the  issue  in  an  action  of  assault  and  false 

necessary  for  the  purpose  of  keeping  the  imprisonment  was,  whetlier  the   plaintiff 

plaintiff  safely  in  custody.  was  wilfully  committing;  damage  and  spoil 

{b)  Spilsbury  v  MicMethwaite,  1  Taunt.  on  defendant's  close,  held  that  evidence  was 

146.     See  also  Redford  v.  Blrlcy,  3  Star-  admissible  to  show  that  the  plaintiff  was 

kie's  C.  83 ;  Baillle  v.  Kell,  4  Biug.  N.  C.  entitled  to  a  right  of  way  over  the  defen- 

650.  dant's  soil.     Looker  v.  Hulcombe,  4  Bing. 

(c)  A  tkinson  v.  Warne,  1  C.  M.  &  R.  827.  1 83. 

(d)  Taylor  \.  Cole,  fiT.Ti.  29-2.   3Ion-  (/)  Ibid. 

privatt,  v.   Smith,  2  Camp.  175,  hifra,  {(/)  King  v.  Phipard,  Carth.  280. 

1134,  note  (o).  {'')   Warrall  v.  Clare,  2  Camp.  C.  629. 


DE    INJURIA,   &!c.  1133 

Upon  this  general  replication  to  the  plea  o{  so7i  assault  demesne  it  has  been 
frequently  held  that  the  plaintiff  cannot  insist  upon  an  excess.  But  it  has 
been  questioned  whether  the  defendant  does  not,  by  his  plea,  undertake  to 
prove  such  a  cause  as  is  proportioned  to  and  will  justify  his  own  act  (i). 

Where  the  lord  of  the  manor  brought  trespass  against  a  commoner  for 
spoiling  and  destroying  his  peat,  and  filling  up  holes  out  of  which  it  was 
dug,  and  the  defendant  pleaded  a  right  of  common  through  the  waste,  and 
that  the  plaintiff  had  dug  up  peat  in  some  parts  of  the  common  and  laid  it 
up  in  other  parts,  whereby  the  defendant  was  hindered  from  enjoying  his 
right  of  common  in  so  ample  and  beneficial  a  manner  as  he  had  used,  and 
had  a  right  to  do,  the  plaintiff  replied  de  injuria,  Sfc,  and  upon  this  issue  it 
was  held  that  he  was  not  at  liberty  to  show  that  there  was  a  sufficiency  of 
common  left(j). 

A  new  assignment  is  not  in  any  case  necessary  to  warrant  the  admission 
of  evidence  to  defeat  a  .stpeciaZ  justification  which  is  not  supported  by  the 
facts.  Thus,  if  the  defendant  justify  the  entering  part  of  a  house  occupied 
by  the  plaintiff,  under  a  writ  oi  fieri  facias  against  the  goods  of  B.,  whereas 
in  fact  no  goods  of  jB.  were  there,  this  is  evidence  on  a  traverse  of  the  justi- 
fication (A).  And  a  new  assignment  in  such  a  case  would  preclude  the 
plaintiff  from  recovering,  for  it  would  admit  that  an  act  of  entry  was  jus- 
tified (Z). 

Where,  however,  the  plea  affords  an  answer  to  the  gist  of  the  action,  and 
the  plaintiff  means  to  rely  on  matter  which  makes  the  defendant  a  tres- 
passer ab  initio,  or  insists  that  he  has  been  guilty  of  an  excess,  he  cannot  give 
this  in  evidence  under  this  general  replication,  without  specially  replying 
such  matter  of  excess  {m). 

Where,  in  trespass  for  breaking  and  entering  the  plaintifF's  house,  and 
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Excess, 
«fcc.  repli- 
cation of, 
when  un- 
necessary. 


Excess. 


(i)  Vide  supra,  53.  In  Phillips  v. 
Houifffite,  5  B.  &  A.  220;  supra,  1132,  it 
was  left  to  the  jury  to  say  whether  more 
had  not  been  done  by  the  defendant  than 
was  necessary  for  keeping  the  plaintiff 
safely  in  custody.  But  note,  that  the  cause 
put  in  issue  was,  whether  the  plaintiff  had 
conducted  himself  in  so  violent  a  manner 
as  to  render  the  act  justified  necessary, 
&c. ;  in  the  ordinary  case  the  existence  of 
a  fact  which  affords  so»ie  cause,  and  not 
the  extent,  as  compared  with  the  return 
made,  seems  to  be  put  in  issue. 

(j)  D'Ayrolles  v.  Hotoard,  3  Burr. 
1385 ;  B.  N.  P.  93.  The  principle  seems 
to  be,  that  the  digging  for  peat,  &c.  is  to 
be  considered p7"t»ia /«cie  as  a  prejudice  to 
the  right  of  common,  and  that  the  suffi- 
ciency of  common  left  is  a  iiew  fact,  and 
therefore  to  be  pleaded  in  avoidance. 

{h)  Fallon  v.  Anderson,  Peake's  C. 
109.  If  the  sheriff  enter  the  house  of  a 
stranger  to  execute  a  writ,  he  is  justified 
or  not  according  to  the  event.  Johnson 
v.  Leigh,  6  Taunt.  246.  See  Chambers  v. 
Jones,  11  East,  406. 

{I)  B.  N.  P.  92.  OaMe^J  v.  Davis,  16 
East,  82.  Pratt  v.  Groome,  15  East, 
235.  Atkinson  v.  Matteson,  2  T.  R.  176 ; 
snpra,  1104.  See  Smith  v.  Milles,  1  T.  R. 
479.  If  the  plaintiff  aver  a  single  act  of 
trespass   which    the    defendant  justifies, 


there  can  be  no  new  assignment.  Taijlor 
V.  Smith,  7  Taunt.  156.  If  there  be  two 
counts,  and  a  justification  to  eacli,  the 
plaintiff  cannot  take  issue,  and  also  new 
assign.  Cheasly  v.  Barnes,  10  East,  73. 
Lucas  V.  Nockells,  10  Bing.  180 ;  and  per 
Littledale,  J.  in  Franks  v.  Morris,  10 
East,  81.  The  circumstance  that  the  plain- 
tiff's land  abuts  on  a  public  highway, 
affords  prima  facie  evidence  that  the  soil 
is  his  adfilum  vice,  and  therefore  the  de- 
fendant must  plead  liberum  tenementum, 
in  order  to  compel  the  plaintiff  to  new  as- 
sign the  trespass  in  his  own  exclusive  pro- 
perty. Stevens  \.  Whistler,  \\  East,  51. 
(m)  Gates  v.  Bayley,  2  Wils.  313. 
Moore  v.  Taylor,  5  Taunt.  69.  As,  where 
the  defendant  justifies  the  taking  goods  as 
a  distress,  and  the  plaintiff  replies  a  con- 
version, it  would  be  premature  to  state  the 
conversion  in  the  declaration,  and  the  de- 
fendant would  not  he  bound  to  answer  It. 
Sir  Ralph  Bovey's  Case,  1  Vent.  217. 
Gargrave  v.  Smith,  Salk.  221 ;  B.  N.  P. 
81  ;  supra,  1109.  By  the  stat.  11  Geo.  2, 
c.  19,  an  irregularity  in  the  disposition  of  a 
distress  for  rent  will  not  render  the  party  a 
trespasser  ab  initio.  And  see  the  provi- 
sions of  the  stat.  17  Geo.  2,  c.  38,  as  to  a 
distress  made  for  money  justly  due  for  the 
relief  of  the  poor. 
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Excess.  expelling  him  from  it,  the  defendant  justified  the  breaking  and  entering 
under  a  writ  oi  fieri  facias,  it  was  held  that  the  justification  covered  the  ex- 
pulsion also,  and  that  the  plaintiff  could  not  rely  upon  it  as  an  excess  which 
made  the  defendant  a  trespasser  ah  initio  without  replying  it  {n). 

So,  if  the  justification  be  an  answer  to  the  breaking  and  entering,  and  jus- 
tify the  continuing  there  for  a  limited  time,  the  plaintiff  cannot,  without 
replying  the  excess,  give  it  in  evidence  under  the  general  issue,  but  ought 
to  reply  the  excess.  Thus,  where  to  an  action  for  breaking,  &e.  the  house, 
and  staying  there  three  weeks,  the  defendant  pleaded  not  guilty,  and  a  jus- 
tification as  to  the  breaking  and  entering,  and  remaining  there  for  the  space 
of  twenty-four  hours,  part  of  the  time  in  the  declaration  mentioned  under  a 
writ  oi  fieri  facias,  and  the  plaintiff  admitting  the  writ,  replied  de  injuria, 
sua  propria  absque  residua  causce,  it  was  held  (o)  that  the  plaintiff  could  not, 
without  a  new  assignment,  go  into  evidence  of  the  excess. 

It  is  otherwise  where  the  justification  does  not  profess  to  extend  to  the 
whole  of  the  trespasses  alleged  ;  as  to  such  part  as  is  proved  and  not  justified 
the  plaintiff  is  entitled  to  damages  without  any  new  assignment  (p). 

Trespass  for  assault  and  imprisonment,  plea  son  assault  demesne,  whereupon 
the  defendant  gave  the  plaintiff  in  charge  of  a  peace  officer,  replication, 
that  the  plaintiff  was  employed  to  serve  the  defendant  with  process,  and  in 
so  doing  necessarily  laid  his  hands  on  him,  which  was  the  assault,  &c.; 
rejoinder,  excessive  violence :  held,  that  the  defendant  thereby  admitted, 
that  if  in  any  case  it  might  be  necessary,  in  order  to  serve  such  process,  to 
touch  the  party,  it  was  so  in  that  case ;  and  semble,  it  may  under  circum- 
stances be  lawful  so  to  do  {q). 
Son  as-  On  issue  taken  on  a  replication  de  injuria,  &.c.  to  a  plea  of  son  assault 

sault.  demesne,  which  must  be  pleaded  specially  (r),  the  proof  is  of  course  upon  the 

defendant,  and  the  i)laintiff  need  not  adduce  evidence  except  for  the  purpose 
of  encountering  the  defendant's  evidence,  and  also  for  the  purpose  of 
increasing  the  damages  (s). 

The  day  stated  in  the  declaration  is  not  material ;  the  defendant  may 
therefore  prove  an  assault  by  the  plaintiff  on  any  other  day  than  that 
alleged  {t).  And  in  such  case,  if  the  declaration  allege  but  one  assault,  and 
there  be  no  new  assignment  to  the  plea  of  son  assault  demesne,  the  defend- 
ant will  be  entitled  to  a  verdict  (z^).     But  if  in  such  case  there  be  several 

(m)  By  Buller  and  Grose,  Js.  in  Taylor  the  goods  for  rent  due,  ri'plioation  deny- 

v.  Cole,  3  T.  R.  296.     This  case  was  relied  ing  the  tenancy.     The  plaintiff  cannot  in- 

upon  for  the  defendant  in  the  above-cited  sist  that  some  of  the  effects  were  fixtures, 

case  of  Phillips  v.  Howgate,  but  no  notice  and  not  distrainable.     Twigg  v.  Potts,  1 

was  taken  of  it  by  the  Court  in  giving  C.  M.  &  R.  89. 

judgment.     In  Taylor  v.  Cole,  the  expul-  (^j)  Declaration  for  breaking  the  house, 

sion  was  a  mere  aggravation  of  the  tres-  taking  goods  and  throwing  them  out  of  a 

pass,  which  was  justified;  \)\it'm  PhilUps  ^arn,  justification   as  to  all,   except  the 

V.  Howgate  the  imprisonment  and  battery  throwing  out  of  the  bam;  as  to  the  part 

were  distinct  trespasses,  in  addition  to  the  excepted,  it  was  held  that  the  plaintiff  was 

breaking  and  entering,  and  consequently  entitled  to  a  verdict  and  damages,  although 

the  battery  was  not  covered  by  a  mere  jus-  j^  ^,as  contended  that  this  was  merely  mat- 

tification   of  the  entry  and  of  the  arrest,  ^er  of  aggravation.     Neville  v.  Cooper,  2 

and  a  special  justification  of  the  battery  C.  &M.  239. 

was  pleaded  and  required  proof.  (^)  Harrison  v.  Hodgson,  10  B.  &  C. 

(o)  Monprivatt  v.  Smith,  2  Camp,  175.  445. 

And  see  Lambert  v.  Hodgson,  1  Bing.  317  ;  (/•)  Co.  Litt.  282,  b.  283. 

1  Saund.  28,  a.  (n.)    Declaration  for  break-  (s)  Chiy  v.    Kitchener;  Str.   1271;    1 

ing  the  plaintiff's  house  and  taking   his  Wils.  171. 

"  goods,  chattels,  and  effects,"  plea,  1st,  {t)  RoU.  Ab.  tit.  Trial,  (C.)  pi.  3. 

not  guilty ;  2dly,  a  justification  of  taking  (m)  Roll.  Ab.  680;  and  per  Ld.  Kenyon, 
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counts,  the  plaintiff  may  prove  as  many  assaults  as  there  are  counts,  and  will  Son  as- 
1)6  entitled  to  recover  in  respect  of  such  as  are  not  justified  both  in  allega-  s^" 
tion  and  proof  (a-) ;  or  if  there  be  but  one  count,  yet  if  there  be  a  new  as- 
sio-nment,  the  plaintiff  will  be  entitled  to  go  into  evidence  of  another  than 
that  which  is  justified  (y). 

But  in  such  case,  having  by  his  replication  admitted  that  one  assault  is 
justified,  he  must  be  prepared  to  prove  two  assaults.  The  defendant  admits 
as  many  difterent  assaults  as  he  justifies. 

In  support  of  this  plea,  it  is  essential  to  prove  that  the  plaintiff  committed 
the  first  assault  on  the  defendant  (z)  by  some  attempt  at  personal  violence, 
as  by  laying  his  hand  upon  his  sword  («),  or  raising  his  stick  to  strike 
him(Z'),  for  "these  are  signs  of  intended  violence;  he  need  not  wait  until  the 
plaintiff  has  actually  struck  him.  But  this  is  merely  evidence  of  the  inten- 
tion to  use  violence,  to  be  considered  in  conjunction  with  other  circum- 
stances ;  for  if,  from  the  expressions  of  the  plaintiff  at  the  time,  or  otherwise, 
it  appear  that  lie  did  not  meditate  violence,  it  is  no  assault  (c). 

It  has  been  the  practice  to  preclude  the  plaintiff  from  proving  under  this 
issue  that  the  violence  used  by  the  defendant  was  excessive,  and  not  at  all 
proportioned  to  the  original  assault  (6^),  the  excess  not  having  been  specially 

replied. 

It  has  indeed  been  doubted  by  most  learned  judges,  in  former  as  well  as 
in  modern  times,  whether  it  be  necessary  to  reply  the  excess.  Lord  Holt 
held,  that  the  meaning  of  the  plea  was,  that  he  struck  in  his  own  defence ; 
and  that  "if  4.  strike  B.,  and  B.  strike  again,  and  they  close  immediately, 
and  in  the  scufile  B.  maims  A.,  that  is  son  assault;  but  if  upon  a  little  blow 
given  by  A.  to  B.,  B.  give  him  a  blow  that  maims  him,  that  is  not  son 

flS^Clult  dflJWSHC  {€)» 

But  it  seems  to  be  settled,  that  if  the  defendant  prove  that  the  plaintiff 
committed  the  first  assault,  as  alleged  in  the  plea,  the  plaintiff  cannot  under 
the  replication  de  Mz/z/rm  justify  the  assault  (/). 

It  is,  however,  clear,  that  it  is  incumbent  on  the  defendant  to  prove 
under  his  plea  so  much  of  that  which  is  alleged  as  is  sufl[icient  to  justify  all 

in    Walsbi/  V.   Oakeleij,  Sitt.  after  Triii.  Dale  v.  Wood,  7  Moore,  33.     Oakes  v. 

Term,  40  Geo.  3,  Sel.  N.  P.  32.  ^^oo'^,  3  M.  &  W.  150. 

'                                                           ny  (e)  Cockcroft  v.  Smith,  2  Salk.  642; 

{x)  B.  N.  P.  17.    Smith  v.  Milles,  1  T.  ^^^^^.^^  53  .  ^^^  see  B,  N.  P.  1 8 ;  GUb.  C.  P. 

R.  479.  154.     A  plea  which  justifies  the  removal 

/  N  jjqJi  j^b  (580.  of  the  defendant  from  a  boat  in  his  posses- 

^•^'          '      '                           ^  Tir   c  T>  ^'°">  i^  °°*  supported  by  evidence  that  the 

(2)  Timothy  v.  Simjjson,  1  C.  M.  &  R.  defendant  had  contracted  with  the  owner 

757.  of  the  boat  for  the  temporary  use  of  it  on 

(a)  Gilb.  Ev.  256, 2d  edit.  a  particular  occasion,  to  be  navigated  by 

/j\  Ti   Tvr  -P  ia  t^^  owner's  servants.     Dean  v.  Hogg,  10 

{b}  B.  JN.  f.  l».  Bing.  345. 

{(:)  Gilb.  L.  Ev.  256.     As  if,  clenching  ^^.^  ^^^^^  ^     Sheppard,   Garth.   280 ; 

his  fist,  he  say,  that  were  it  not  assize-tmie,  ^^iigre  to  a  plea  of  son  assault  demesne  the 

he  would  show  the  defendant  more  of  his  plaintiff  replied  that  the  defendant  entered 

mind.  (Ibid.)     Also,  if  a  man  punch  ano-  ^j^^  piai^tifl-g  j^ouse  and  misbehaved  him- 

therwith  his  elbow  in  earnest  discourse,  ^^^f^  whereupon  he  gently  put  him  out; 

there  is  no  assault ;  for  it  is  no  sign  of  ^^^  j^,  ^^^  j^^j^^  ^^^^^  ^jjg  replication  was 

violence    intended,    or  of  any  hurt,  and  good,  and  that  the  plaintiff  could  not  give 

therefore  doth  not  call  for  defence ;  nor  is  ^^^j^  ^^^  matter  in   evidence  under  the 

it  necessary  that  it  should  he  obviated  by  general  replication   de  injuria,  &cc.     See 

a  resistance.     Ibid,  and  2  Keb.  545.  Sayre  v.    The  Earl  of  Rochford,  2  Bl. 

(d)  Skinn.  387 ;    Willes,  17.     See  the  1165.     B.  N.  P.  18.     Griffin  v  Parsons, 

observations  of  Holt,  C.  J.  supra, 53,  W^l.  1  Sel.  N.  P.  27  (u).     Supra,  p.  8 ;  and  tit. 

And  Franhs  v.  Morrice,  10  East,  81  (n).  Assault. 
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Son  as 
sault. 


the  trespasses  alleged.  If  the  plaintifF  allege  an  assault  and  battery,  and 
the  defendant  allege  matter  to  justify  both,  he  must  prove  so  much  of  his 
plea  as  justifies  both  {g).  So  if  the  plaintitf  allege  that  the  defendant 
assaulted,  turned  him  out  of  his  house,  and  imprisoned  him,  and  the  plea 
justifies  the  assault  and  imprisonment,  and  because  the  plaintiff  assaulted 
him  the  defendant  gave  him  in  charge  to  a  constable,  it  was  held  that  on  the 
plaintiff's  proving  the  imprisonment,  the  defendant  must  prove  the  assault 

by  the  plaintiff  (A)- 

If  the  declaration  contain  but  one  count,  and  the  defendant  plead  son 
assault  demesne,  and  prove  an  assault  on  any  day  before  action  brought,  the 
plaintiff  will  not  be  allowed  to  prove  any  assault  by  the  defendant  at  any 

other  time  (i). 

.    ,  ,  If  the  defendant  justify  in  defence  of  his  wife,  child,  or  servant,  the  proot 

o?  wife"&c    of  course  varies  accordingly,  and  he  must  show  that  the  assault  and  battery 

'      '  was  committed  in  their  defence  (A).     So  a  child  may  justify  m  defence  of  a 

parent,  or  a  wife  in  defence  of  her  husband  {I),  or  a  servant  in  defence  of 

his  master  ;  but  he  must  both  allege  and  prove  that  the  plaintiff  would  have 

beaten  his  master  if  he  had  not  interposed  {m). 

If  the  defendant  justify  the  battery  in  defence  of  the  possession  of  his 
property,  and  issue  be  joined  upon  the  plea  of  de  injuria,  &c.,  it  is  of  course 
incumbent  on  the  defendant  to  prove  the  substance  of  his  plea. 

Where  a  request  to  the  plaintiff  to  depart  is  essential  to  the  defence  (n) 


Defence  of 

possession. 


(g)  Lamb  v.  Burnett,  1  C.  &  J.  294. 

(A)  Reece  v.  Taylor,  4  N.  &  M.  469. 
But  where  the  defendant  as  to  assaultuig 
with  a  stick  ])]esLdedsonfismult  demesne  to 
a  declaration  for  assaulting  and  beating, it 
was  held  that  the  defendant,  on  proof  of 
his  plea,  was  entitled  to  a  verdict  gene- 
rally, and  that  the  omission  to  justify  the 
beating  was  matter  of  special  demurrer 
only.  Blunt  v.  Beaumont,  2  C.  M.  «Sc  R. 
412.  qu. 

(i)  Bournes  v.  Slirymshyre,  1  Brownl. 
235.  B.  N.  P.  17.  In  such  case  the 
plaintiff,  if  there  were  in  fact  two  assaults, 
should  new  assign,  but  if  the  declaration 
contain  two  counts,  a  new  assignment  is 
unnecessary.  B.  N.  P.  17.  Yet,  even  in 
that  case,  if  the  defendant  plead  not  guilty, 
and  a  justification  alleging  the  identity  of 
the  trespasses,  the  plaintiff  would,  on  issue 
taken  on  the  replication  de  injuria,  be  con- 
fined to  proof  of  one  trespass  only.  See 
Gale  v.  Balrymple,  R.  &  M.  118;  and 
supra,  Gibson  v.  Haivliey,  ih.  121  (n). 

(/c)  2  Roll.  Ab.  546;  Bro.  Tr.  pi.  128. 
But  see  Ld.  Raym.  62  ;  B.  N.  P.  18.  Plea 
in  trespass  for  entering  plaintifPs  chamber, 
that  the  defendant's  wife  was  there,  and 
that  he  entered  to  reclaim  her,  where  the 
plaintiff  unlawfully  harboured  her,  held 
that  having  separated  himself  from  her 
by  deed  of  separation,  it  amounted  to  a 
license,  and  that  whilst  it  stood  without 
any  notice  of  having  revoked  it,  he  could 
not  enter  into  the  house  of  a  stranger  for 
the  purpose  of  reclaiming  her ;  held  also, 
that  mere  exclusive  possession  by  the  plain- 


tiff of  the  house  was  sufficient  to  entitle 
the  plaintiff  to  maintain  the  action.  Lewis 
V.  Ponsford,  8  C.  &  P.  687. 

(0  2'  Roll.    Ab.  546;  Ld.    Raym.   62; 
Salk.  407. 

{m)  Barfoot  v.    Reynolds  §•  another, 
Str.  593. 

(w)  If  A.  enter  B.'s  close,  B.  may  re- 
move him,  but  must  first  request  him  to 
depart  (2  Roll.  Ab.  548;  2  Inst.  316); 
and  it  A.  resist,  any  degree  of  force  which 
is  necessary  for  the  purpose  of  removal  is 
justifiable  (Ibid.);  but  B.  cannot  justify 
an  imprisonment  as  for  a  riot  and  disturb- 
ance, though  angry  words  have  taken  place. 
Green  v.  Bartram,  4  C.  &  P.  308.  But  if 
the  entry  be  forcible,  a  request  is  unneces- 
sary {Green  v.  Goddard,  Salk,  641).  So 
the  defendant  may  justify  the  mollis  impo- 
sitio  in  the  protection  of  a  personal  chattel, 
without  making  any  previous  request 
(Selw.  28).  But  the  plea  of  mollis  iinpo- 
sitio  is  no  answer  to  a  charge  of  striking 
the  plaintiff  many  blows,  and  knocking  him 
down.  Gregory  ^-  Ux.  v.  Hill,  8  T.  R.  299. 
Where  the  plaintiff  had  called  for  payment 
of  a  debt,  and  upon  refusal  and  some  angry 
words,  said  he  should  not  go  until  he  was 
paid,  when  the  defendant  gave  him  into 
custody  on  a  charge  of  making  a  riot  and 
disturbance ;  it  was  held,  that  although  he 
might  have  justified  removing  him  from 
the  house,  he  could  not  the  imprisonment. 
Green  v.  Bartram,  4  C.  &  P.  308.  Tres- 
pass for  throwing  a  stone  at  plaintiff, 
whereby  he  received  a  severe  injury ;  pleas, 
justifying  the  act  in  order  to  compel  the 
plaintiff  to  unfasten  his  boat,  which  he  had 
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in  point  of  law,  the  request  must  bq  proved  as  alleged.  But  the  allegations  De  injuria- 
in  the  plea  are  divisible  :  and  if  a  request  to  depart  be  not  essential  to  the  l^eff'ce  of 
justification  in  point  of  law,  it  need  not  be  proved,  although  it  be  alleged.  "sessioi . 

The  defendant  in  justification  of  his  possession  of  a  house,  &c.  must  on 
the  issue  of  de  Injurld  prove  the  allegations  in  his  plea,  viz.  possession  of  the 
house,  the  disturbance  of  that  possession  by  the  defendant,  and  the  request 
to  depart  previous  to  the  removal  (o). 

If  the  plaintiff  allege  a  beating  and  ivoimdimj  or  other  serious  injury,  and 
the  defendant  plead  a  justification  as  to  the  beating  only,  the  plaintiff  is 
entitled  to  a  verdict  in  respect  Of  the  wounding  without  a  new  assign- 
ment (;?).  If  the  defendant  allege  and  prove  under  the  issue  de  inptrla  n 
"■ood  cause  of  justification,  it  is  not  competent  to  the  plaintiff  to  show  that 
he  acted  on  another  and  a  bad  one  (q). 

AVhere  the  defendant  justifies  the  destruction  of  the  plaintiff's  property  Defence  of 
in  defence  of  his  own,  he  must  both  allege  and  prove  that  he  could  not  proi)erty. 
otherwise  preserve  his  own  property  (?•).  Where  a  justification  of  the  kill- 
ing of  the  plaintiff's  dog  alleged  that  the  dog  was  worrying  and  attempting 
to  kill  a  fowl  of  the  defendant's,  and  could  not  otherwise  be  prevented,  it 
was  held  that  it  was  necessary  to  prove  that  the  dog,  when  shot,  was  shot  in 
the  very  act  of  destroying  the  fowl  (s). 

Where  issue  is  taken  on  a  plea  of  license,  the  proof  is  also  incumbent  on   Liocnce. 
the  defendant.     Whether  the  license  proved  affords  a  sufficient  justification, 
is  a  question  at  law  (t). 


attached  to  the  plaintiflTs  steam-boat,  were 
lield  insufficient,  it  not  appearing  to  be 
the  only  mode  of  compelling  its  removal, 
and  there  being  no  immediate  danger  to 
tlie  plaintiff's  vessel  therefrom.  JSyre  v. 
Nosworthy,  4  C.  &  P.  502.  In  trespass 
for  assault  and  false  imprisonment,  it  ap- 
pearing that  the  plaintiff,  seeking  payment 
for  a  debt,  had  threatened  to  expose  tlie 
defendant,  and  would  follow  him  through 
every  room  in  the  house,  whereupon  the 
defendant  gave  him  in  charge  of  a  police 
officer;  it  was  held  to  amount  to  a  giving 
into  custody,  and  also  that  a  plea  alleging 
the  plaintiff  to  be  in  a  great  fury  and  ready 
and  desirous  to  make  an  affray  and  breach 
of  tlie  peace,  wliercfore  in  order  to  prevent 
such  affray,  &c.,  was  bad.  Wheeler  v. 
Whiting,  9  C.  &  P.  202. 

{o)  See  Weaver  v.  Bush,  8  T.  R.  78. 
The  owner  may  justify,  on  a  forcible  attempt 
to  enter  his  house,  the  opposing  force  to 
force,  in  which  case  the  plea  should  allege 
the  endeavour  f(jrcibly  to  break  and  enter 
the  house  with  a  strong  hand,  &c.  See 
Com.  Dig.  Pleader,  3  M.  10,  17. 

{}})  Oakes  V.  Wood,  2  M.  &  W.  791. 
Biixh  V.  Parker,  1  Bing.  N.  C.  72. 

(q)  OaJies  V.  Wood,^  2  M.  &  W.  791 ; 
and  see  BailUe  v.  Kell,  4  Bing.  N.  C. 
GaO.    Supra,  tit.  Intention. 

(r)  Vere  v.  Lord  Cawdor,  11  East,  568; 
and  Wright  v.  liamscot,  1  Saunders,  84. 
Junsen  v.  Broioti,  1  Camp.  41. 

(s)  Jansen  v.  Brown,  1  Camp.  41. 

(f)  If  a  person  be  licensed  to  do  an  act, 
he  may  do  every  thing  without  wliich  tlie 

VOL.    II. 


act  cannot  be  done  {Bennett  v.  Graver, 
Willes,  195).  There  is  a  disthiction  be- 
tween a  license  for  pleasure  and  a  license 
for  profit ;  tlie  former  is  personal  (13  II.  7, 
13;  Finch,  16,  17);  but  in  the  latter  case 
the  person  licensed  may  take  otliers  witli 
him  to  exercise  the  right.  13  H.  7,  13; 
M.  13  H.  7.  10 ;  Willes,  197.  Where  the 
gist  of  the  action  is  the  breaking  and  en- 
tering the  plaintiff's  house,  a  license  to 
enter  will  be  a  bar  to  the  action,  altliough 
the  debauchhig  of  the  daughter  be  laid  in 
aggravation.  2T.  R.  166.  Where  in  tres- 
pass u])on  a  plea  of  leave  and  license,  it 
appeared  that  the  plaintiff  (when  under 
age)  had  suffered  the  defendant  to  erect 
buildings  on  the  common  without  objec- 
tion, and  had  afterwards,  when  of  full  age, 
upon  discovering  an  additional  encr  lach- 
ment,  required  an  increase  of  rent  or  an- 
nual acknowledgment,  it  was  held  that  the 
plea  was  supported.  Hervey  v.  Reynolds, 
1 2  Pri.  724.  A  landlord  undertakes  to  let 
tlie  house  in  the  absence  of  the  tenant,  the 
person  with  whom  the  key  was  left  having 
absconded  ;  the  landlord,  in  order  to  show 
the  premises,  puts  up  a  ladder  to  the  win- 
dow and  forcibly  opens  it ;  the  house  hav- 
ing been  robbed  shortly  afterwards,  tres- 
pass lies  for  breaking  and  entering,  and 
leaving  the  premises  unsafe.  Ancaster  v. 
Hilling,  2  D.  &  R.  714.  Leave  given  by 
A.  to  B.  on  application  to  ^.  to  put  up  a 
ladder  on  ^.'s  land,  for  the  purpose  of  more 
conveniently  finishing  a  window  opened  in 
B.'s  house,  does  not  amount  to  an  implied 
license  to  B.  to  open  the  window,  espe- 
4  D 


1138  trespass: 

Dc  injuria.        The  keeping  open  the  doors  of  a  house  in  which  a  public  billiard-table  is 
License.        j^^p^^  j^  evidence  of  a  license  in  fact  to  all  persons  to  enter  for  the  purpose 
of  playing  (u). 

Where  the  declaration  was  for  several  trespasses,  plea  that  they  were 
committed  by  license  of  the  plaintiff,  replication  that  the  defendant,  of  his 
own  wrong,  and  without  the  cause  (x)  alleged,  committed  the  several  tres- 
passes, &c.  and  evidence  was  given  of  a  license  which  covered  some  but  not 
all  of  the  trespasses  proved,  it  was  held  that  the  evidence  did  not  sustain 
the  justification  on  the  issue  taken  by  the  replication;  that  it  w^as  to  be 
understood  reddendo  singula  singulis ;  and  the  effect  of  the  plea  was  to  deny 
a  license  co-extensive  with  the  trespasses  complained  of  (?/). 

If  the  defendant  plead  a  license  in  law,  and  the  plaintiff  rely  upon  some 
subsequent  act  of  the  defendant  which  renders  him  a  trespasser  ab  initio, 
the  plaintiff  must  plead  it,  and  cannot  give  it  in  evidence  on  issue  taken 
upon  the  plea  of  license  (z). 

So  if  the  plaintiff  rely  on  any  excess  beyond  the  terms  of  the  license  (a). 
But  a  revocation  of  the  license  previously  to  the  act  complained  of,  need 
not  be  replied  to  a  plea  that  the  act  was  done  by  the  plaintiff's  license,  for 
after  revocation  there  was  no  license  (b).  By  a  new  assignment  to  a  plea 
of  entry  to  abate  a  nuisance,  the  plaintiff  admits  the  nuisance  (c). 

If  the  defendant  justify,  as  preventing  a  tortious  act  by  the  plaintiff,  and 
the  latter  rely  on  a  license,  he  cannot  give  it  in  evidence  under  the  general 
issue  de  inpa-id,  but  must  reply  the  license  specially  (d). 

If  the  defendant  rely  on  a  license  by  any  other  person  than  the  plaintiff 
the  authority  of  the  party  granting  the  license  must  be  proved  (e). 

cially  if  the  situation  and  nature  of  the  win-  could  not  become  a  trespasser  ab  initio; 

dow  be  not  pointed  ont.    Bridges  v.  Blan-  sujn-a,  1 108. 

shard,  1  Ad.  &  Ell.  536.  (x)  The  cause  in   such  a  case  is  the 
Trespass   for    breaking    the  plaintiff's  matter  of  excuse  alleged,  and  the  replica- 
house,  the  defendant  having  pleaded  leave  tion  in  effect  denies  an  excuse  co-extensive 
and  license,  it  appeared  that  the  defendant,  -witli  the  trespasses. 

the  landlord,  liaving  distrained,  it  was  by  (y)  Barnes  y.  Hunt,    11    East,    451. 

a  memorandum,  signed    by  the    plaintiff,  g_  p_    Sijnimons  v.  Hearson,  12    Price, 

agreed  that,  in  consideration  of  the  remit-  ggg^     The  plea  there  was  in  the  ordinary 

ting  the    rent,  the    plaintiff  should  give  f^^m,  hut  it  seems  that  a  plea  might  be  so 

up   the   possession   on   or  before   the  ex-  framed    as  to   render   a  new  assigmnent 

piration  of  one  week  from  the  date,  within  necessary.     See  the  observations  of  Parke, 

which  time  the  plaintiff  proceeded  to  sell  -q  j^  Bolton\.  Sherman,  2  M.  &  W.  400, 

some  of  the  goods,  and  admitted  the  de-  ^nd  in  Solly  v.  Neish,  4  Dowl.  P.  C.  252. 

feiidant's  gardener  to  work  in  the  garden,  /  \    ^  vt     ?       /      -di    i      err.       *  mo 

^,      .         r     ■       i-       1   n                      4.  4.  u)  Aitkenhead-v.  Biade!t,bTdiVint.\Q^. 

the  lury  havmg  found  the  agreement  to  ^     ,          /^  ;     o  m   -o  a(^n  %  tt    tj    r-- 

1         u            1     *     -1     ^-   „^A  "„„-[  t-    \,  Taylor \.  Cole, QT!.B..2QQ;\Yl.  B.  boo; 

have  been  voluntarily  signed,  and  to  have  ■  /■     ^^A.'^ 

been  acted  on,  it  was  held  that  it  amounted  ^'"'    ' 

to  a  license  to  the  defendant  to  treat  the  («)  Ditcham  v.  Bond,  .3  Camp.  524 ; 

premises  as  his  own  after  the  period  stated.  1  Saund.  300,  d.     See  12  Price,  369. 

Italsoappeared  that  some  of  the  trespasses  {b)  Per  Best,  C.  J.  and  Holroyd,  J., 

were  committed  by  two  onlv  of  the  three  Bridge  v.  Seddall,  Derby  Sp.  Ass.  1837, 

defendants  before  that  period,  but  others  cited,  2  Pliill.  Ev.  194,  7th  edit.     Roscoe 

by  all  afterwards  ;  held  that  the  plaintiff  on  Ev.  514.    See  1  Saund.  300,  d.    JJitch- 

could  not  proceed  for  the  two  sets  of  tres-  «"«  v.  Bond,  3  Camp.  524.  1  Saund.  300,  d. 

passes,  but  must  elect.    Felfham  v.  Cart-  (c)   Picltering  v.  Rudd,  1  Starkie's  C. 

u-right  and  others,  5  Bing.  N.  C.  569,  and  56. 

7  Sc.  695.  (d)  Taijlor  v.  Smith,  7  Taunt.  156. 

{u)  Bitcham  v.   Bond,  3  Camp.  525.  (e)  A  license  by  a  servant  is  not  sufh- 

Aud  if  the  license  be  abused,  the  plaintiff  cient,  unless  it  be  by  law  the  license  of  the 

must  new  assign.     Ibid.     Seiuhle,  as  this  master.     Holdingshaio  v.  Ray,  Cro.  Eliz. 

was  a  mere  license  in  fact,  the  defendant  870.     So  a  license  by  a  wife  or  daughter. 
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An  entry  by  virtue  of  process  must  usually  be  pleaded  (/),  with  all  the   De  injuria, 
circumstances  essential  to  the  justification,  and  the  evidence  must  of  course   I'l'ocess. 
depend  upon  the  nature  of  the  issue  taken. 

If  the  defendant  plead  a  justification  of  his  entry  by  virtue  of  process,  and 
the  replication,  admitting  the  process,  deny  the  residue  of  the  justification, 
and  the  defendant  show  that  in  point  of  fact  he  was  armed  with  process 
which  authorized  him  to  do  the  act  complained  of,  it  cannot  be  left  as  a 
question  for  the  jury,  to  say  whether  the  defendant  did  not  commit  the  act 
for  some  other  cause  (</),  although  he  declared  at  the  time  that  he  entered 
the  plaintiff's  premises  for  a  different  purpose  (h).  But  it  is  competent  to 
the  plaintiff  to  show  that  the  defendant  did  not  act  under  the  writ  at  all  (i). 

Where  the  plea  to  a  declaration  for  battery  and  imprisonment  alleged  an 
arrest  for  felony,  and  because  the  plaintiff  resisted,  the  defendant  beat  him, 
it  is  unnecessary  on  issue  on  the  plea  oi  de  irijurid  to  prove  the  resistance, 
the  rest  of  the  plea  being  a  justification  of  the  alleged  trespass  (A). 

Wherever  there  is  reason  to  apprehend  that  the  defendant  was  armed 
with  a  warrant,  so  as  to  bring  the  case  within  the  stat.  24  Geo.  2,  c.  44,  or 
any  similar  statute  made  for  the  protection  of  particular  persons,  notices 
should  be  given,  and  a  demand  made  accordingly  (Z). 

In  trespass  for  seizing  goods,  it  appearing  that  the  defendant,  a  custom- 
house officer,  had  seized  the  articles  violently,  without  any  previous  demand, 
from  the  person  of  the  plaintiff;  held,  that  as  they  were  liable  to  be  seized 
and  forfeited,  the  defendant  was  not  liable  for  trespass  de  bonis  asportatis, 
although  he  might  be  so  in  trespass  to  the  person,  unless  some  proof  of  con- 
cealment were  adduced  (?«). 

A  justification  by  a  magistrate  (n),  constable,  or  other  officer,  or  private 


Taylor  v.  Fisher,  Cro.  Eliz.  245,  Sel. 
N.  P.  1040,  is  insufficient  unless  tlie  autho- 
rity be  proved  either  by  direct  evidence  or 
circumstances.     See  above,  tit.  Agent. 

(/)  See  BatcUffe  v.  Burton,^  B.  &  P. 
223.  In  many  instances,  as  has  been  seen, 
magistrates  and  officers  of  justice  may 
prove  their  defence  under  the  general  is- 
sue. A  party  may  defend  under  an  erro- 
neous,but  not  under  an  irregularjudgment; 
supra,  1032.  But  if  the  process  be  irregu- 
lar only,  and  not  void  or  set  aside  for  irre- 
gularity, it  is  a  good  defence,  and  tlie 
plaintiff  cannot  go  into  evidence  of  irregu- 
larity to  defeat  the  plea.  Riddell  v.  Pahe- 
vian,  2  C.  M.  &  R.  30.  As  to  the  plea  and 
evidence  in  justification  of  breaking  doors, 
see  Pugli  v.  Griffith,  3  N.  &  P.  187. 

((/)  Crowther  v.  Ranisbottom,  7  T.  R. 
654. 

(Ji)  Ibid.  A  man  may  distrain  for  rent, 
and  avow  for  heriot  service.  Ibid.  Per 
Lord  Kenyon,  Fitz.  Avowry,  232;  3  Co. 
20.  Dr.  Grenville  v.  College  of  Physi- 
cians, 12  Mod.  386.  But  it  has  lately  been 
decided  that  a  virtute  aijus  is  traversable 
if  it  involve  matter  of  fact.  Lucas  v. 
Nochells,  10  Bing.  157  ;  where  the  defen- 
dant seized  goods,  and  justified  under  kJj, 
fa.,  having  obtained  possession  by  exliihit- 
ing  the  fi.fa.  in  order  to  defeat  the  plain- 
tiff's claim  to  a  lien,  but  sold  the  goods  as 
importer.  But  where  it  only  collects  mat- 
ters alleged  before,  drawing  a  conclusion 


from  tliem,  this  being  matter  of  law,  it  is 
not  traversable.  If  a  person  having  a 
valid  debt  and  judgment  sue  out  execution, 
although  liis  object  were  to  get  possession 
of  goods  wliich  he  could  not  otherwise  so 
conveniently  have  done,  his  motive  is  not 
inquirable  into.  Entry  and  distress  for 
four  several  rates,  one  of  which  is  bad,  the 
distrainer  may  justify  under  the  good  war- 
rants. Governors  of  Poor  of  Bristol  v. 
Wait,  2  A.  &  E.  264,  and  vide  ib.  and 
Pleading. 

(0  Price  V.  Peck,  1  Bing.  N.  C.  380. 
But  he  cannot  show  that  the  defendant  was 
a  trespasser  ab  initio  by  reason  of  antece- 
dent matter,  without  a  special  replication. 
Ib. 

(k)  Atkinson  v.  Warne,  1  C.  M.  &  R. 
827. 

(0  Supra,  580. 

(m)  Be  Gondouin  v.  Lewis,  2  Perr.  & 
D.  283,  and  10  Ad.  &  Ell.  117. 

(n)  A  magistrate  may  commit  for  re- 
examination a  party  charged  with  felony, 
but  he  cannot  do  so  arbitrarily  or  for  an 
unreasonable  time.  (See  Ind.  Beasonable 
Time.)  Davis  v.  Capper,  10  B.  &  C.  28. 
A  commitment  for  an  unreasonable  time 
is  wholly  void,  and  trespass,  therefore,  lies 
against  the  magistrate ;  where  tlie  defen- 
dant had  committed  the  plaintiff  for  14 
days  for  re-examination,  altiiough  the  jury 
found  tliat  it  was  done  bouft  Jidc  and  with- 
4  D  2 
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TRESPASS 


Dc  i!!Jnrift. 
Process. 


person  (o),  acting  either  with  or  without  warrant  (p),  has  already  been  con- 
sidered (q).  A  private  person  may  justify  an  act  done  for  the  purpose  of 
preventing  the  commission  of  a  felony  (r). 


out  any  improper  motive,  yet  tliat  it 
•was  for  an  unreasonable  time,  the  Court 
refused  to  enter  a  nonsuit.  Scavcuje  v. 
Tatchnm,  Cro.  El.  829.  R.  v.  Gooding, 
1  Burn's  J.  1009,  24th  ed.  In  an  action 
against  a  justice  for  false  imprisonment, 
upon  a  conviction  void  for  want  of  juris- 
diction, the  imprisonment  expiring  on  the 
14th  of  December,  the  writ  sued  out  on  the 
14th  of  June  following  ;  held,  that  in  com- 
puting the  six  months,  the  former  day  was 
to  be  excluded,  and  the  action  therefore 
brousjht  in  time.  Hardy  v.  Hyle,  9  B.  & 
C.  003. 

(o)  Where  one  of  the  defendants  gave 
the  plaintiff  into  the  custodyof  the  other  de- 
fendant, a  constable,  on  a  charge  of  felony, 
and  assisted  in  arresting  him ;  held,  that  it 
afforded  no  title  to  an  acquittal  as  to  him 
on  the  general  issue  in  trespass  under  7 
Jac.  1,  c.  5.  Hough  v.  Mar  chant,  1  M. 
&  M.  510. 

(p)  A  marshalman  whose  duty  it  is  to 
clear  a  passage,  is  not  justified  in  striking 
a  party  in  the  front  of  a  crowd,  after  desir- 
ing him  to  fall  back ;  he  is  only  justified  in 
using  a  moderate  degree  of  pressure,  or  at- 
tempting to  remove  the  party  by  other 
means.  Imason  v.  Cope,  5  C.  &  P.  194. 
Where  the  defendant,  being  plaintiff  in  an 
inferior  court,  attended  the  officer  execut- 
ing its  process ;  held  that  he  was  respon- 
sible for  the  officer's  acts,  and  that  it  was 
his  duty  to  point  out  the  goods  to  be  seized, 
but  that  he  was  not  answerable  for  an  un- 
justifiable assault  committed  by  the  officer, 
unless  it  were  shown  to  have  been  in  some 
way  committed  by  his  direction.  Mere- 
dith \.  Flaxman,"  b  C.  &  P.  99.  Magis- 
trates sitting  to  hear  an  information  have 
authority  to  regulate  their  own  proceed- 
ings ;  and  no  person  has  a  right  to  act  as 
an  advocate  in  such  a  matter  without  leave 
of  the  justices.  Collier  v.  Hicks,  2  B.  & 
A.  6C3.  Justices  who  are  not  bound  by 
any  usage  as  the  superior  courts  are,  may 
exercise  their  discretion  whether  they  will 
allow  any,  and  what,  persons  to  act  as  ad- 
vocates before  them.  Ibid.  Trespass  for 
an  assault,  plea  justifying,  on  the  ground 
of  the  plaintiff  having  intruded  himself  in- 
to a  special  vestry  meeting  duly  assembled; 
it  appearing  that  one  of  the  select  vestry 
had  not  been  summoned,  and  that  the  meet- 
ing was  not  held  on  a  general  day  of  meet- 
ing, held  that  unless  the  meeting  was  shown 
to  have  been  duly  assembled,  there  was  no 
authority  in  them  to  treat  the  plaintiff  as  an 
intruder,  nor  right  to  turn  him  out.  Dob- 
son  v.  Ftissy,  7  Bing.  305 ;  and  5  M.  &  P. 
112.     In  trespass  against  commissioners  of 


a  court  of  requests  for  taking  goods,  &c. 
plea  alleging  that  at  a  court  holden.  Sac, 
the  plaintiff  committed  a  contempt,  where- 
upon the  defendants,as  commissioners,  im- 
posed a  fine  and  issued  their  warrant  to 
levy  it,  &c. ;  a  conviction  by  the  commis- 
sioners for  such  contempt  and  warrant  was 
produced  at  the  trial;  held,  that  neither 
the  matters  appearing  on  those  documents, 
nor  the  fact  of  contempt,  could  be  inquired 
into,  and  that  they  established  the  justifi- 
cation. Aldridge  v,  Haines,  2  B.  &  Ad. 
395.  Where  the  party  was  arrested  on  a 
Sunday  upon  criminal  process  (a  charge  of 
assault),  and  detained  until  the  INIouday, 
when  he  was  charged  with  civil  process, 
the  Court  held  that  an  arrest  on  civil  pro- 
cess so  effected  was  illegal,  and  discharged 
the  party.  Wells  v.  Gurney,  8  B.  &  C. 
768.  A  medical  man  is  not  justified  merely 
on  the  statements  of  relatives  in  seizing  and 
confining  a  party  supposed  to  be  insane,  un- 
less he  be  satisfied  from  such  statements  that 
it  is  necessarj^  to  prevent  immediate  injury : 
in  an  action  by  the  party  for  assault  and 
imprisonment,  held,  that  the  question  was 
whether  there  was  reasonable  and  probable 
cause  for  the  relatives  to  consider  him  in- 
sane. If  access  cannot  be  obtained,  the 
proper  course  is  to  apply  to  the  court  hav- 
ing jurisdiction  in  such  matters,  and  have 
the  party  taken  up  that  he  may  be  exa- 
mined. Anderdon  v.  Burrows,  4  C.  &  P. 
210. 

{q)  Supra,  tit.  JUSTICES,  580  ;  and  tit. 
Bankruptcy.  It  is  a  general  rule  with 
respect  to  such  as  act  under  a  limited  au- 
thority, that  if  they  do  any  act  beyond  the 
limits  of  such  authority,  they  subject 
themselves  to  an  action  of  trespass,  but  if 
the  act  be  done  within  the  limit  of  their 
authority,  although  it  may  be  done  through 
an  erroneous  or  mistaken  judgment,  they 
are  not  liable  to  sucli  an  action.  Per  Ab- 
bott, J.  in  Dosioell  v.  Impey,  1  B.  &  C. 
169.  And  see  tit.  Justices.  There  is, 
however,  a  wide  distinction  between  a  spe- 
cial authority  to  act  under  particular  cir- 
cumstances, and  a  judicial  authority  to  act 
in  particular  cases.  So  long  in  either  case 
as  the  party  acts  within  the  limits  of  his 
authority,  he  is  of  course  justified  in  what 
he  does,  and  in  either  case,  if  he  plainly  ex- 
ceed the  limits  of  his  authority,  he  is  with- 
out justification ;  the  material  difference  is 
this,  that  in  the  former  case,  i.  e.  where  he 
has  a  mere  authority  to  execute,  it  is  open 
to  inquiry  whether  facts  existed  which  war- 
ranted his  act;  in  tlie  latter,  where  he  acts 
judicially  in  a  matter  within  his  jurisdic- 
tion, his  adjudication  is  usually  conclusive. 


(?•)  Hancock  v.  Baker, ^  B.  &  P.  260;  2  Roll.  Ab.  559. 
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A  pound-keeper  is  not  liable  for  receiving  goods  distrained,  unless  he   DelnjuriA. 
exceed  liis  duty  or  assent  to  the  trespass  (s).  Process. 

Where  to  a  plea  of  reasonable  correction  or  chastisement,  the  plaintiff 
replies  dc  injuria,  on  which  issue  is  joined,  it  is  not  competent  to  the  plain- 
tiff to  give  evidence  to  show  that  the  punishment  was  disproportionate  to 
the  offence  {t). 

A  party  being  under  arrest  in  the  custody  of  the  sheriff's  officer,  on  two 
writs,  has  a  right  to  be  discharged  on  one ;  yet  trespass  does  not  lie  for  his 
detention  if  he  be  liable  to  be  detained  on  the  other  (m). 

10.  In  general,  where  a  special  justification  is  pleaded,  a  new  assign-    IVt  w  as- 
nient  {x),  or  replication  of  excess,  admits  the  cause  of  justification  as  alleged,   eignmwit. 
If  the  plaintiff'  in  trespass  quare  clausum  fregit  merely  new  assign,  and  the 
defendant  plead  the  general  issue  to  such  new  assignment,  the  plaintiff 
waives  all  trespasses  in  the  place  mentioned  in  the  ha.v{ij). 

The  defendant  pleaded  that  the  locus  in  quo  was  part  of  a  common  field, 
which  had  been  allotted  to  him  by  the  leet  juryof  the  manor,  and  the  plain- 
tiff new  assigned  the  trespasses  in  closes,  setting  out  the  abuttals,  alleging 
them  to  be  different  closes  from  the  defendant's  allotment,  and  the  defen- 
dant pleaded  not  guilty  to  the  new  assignment.  It  appeared  upon  the  trial 
that  they  were  the  same;  and  it  was  held  that  the  defendant  was  entitled  to 
a  verdict  upon  the  new  assignment  (z). 

If  the  plaintiff  new  assign  that  the  trespass  was  committed  on  another  and 
different  occasion  than  that  which  is  justified,  he  thereby  admits  that  one 
trespass  is  justified;  and  therefore  if  there  be  but  one  trespass,  the  plaintiff 
will  fail  upon  the  new  assignment,  although  if  issue  had  been  taken  on  the 
justification,  it  could  not  have  been  established  in  fact.  Thus,  where  the 
defendant  justified  an  imprisonment  under  a  writ  sued  out  by  him  as  attor- 
ney to  J.  M.,  which  was  delivered  to  the  sheriff,  who,  by  virtue  thereof, 
arrested  the  plaintiff,  and  the  plaintiff  new  assigned  that  the  trespass  com- 
plained of  was  committed  upon  another  and  different  occasion  from  that 
stated  in  the  plea,  and  after  the  supposed  arrest  therein  mentioned,  it  was 
held  that  the  defendant  was  entitled  to  a  verdict,  on  evidence  of  the  facts, 
although  the  arrest  was  made  irregularly  by  the  bailiff,  and  without  any 
warrant  from  the  sheriff  (a). 

upon  the  question  whether  the  particular  354;  Vickers  v.  GaUimore,  5  Bing.  196; 

facts  warranted  that  judgment,  and  to  pro-  Longdon  v.  Bourne,  1  B.  &  C.  278 ;  House 

tect  liini  from  an  action  of  trespass,  see  v.  Commissioners  of  Thames  Nav'u/ation, 

above,  tit.  Justices. — Bankrupt,     See  2  B.&cB.  in ;  Cross\.JoJmso7i,d'B.&,C. 

above,  1111.     The  exercise  of  an  authority  613.    Trespass  against  a  railroad  company, 

in  a  harsh  or  oppressive  manner,  does  not  the  defendants  justified  doing  tlie  acts  as 

subject  the  party  to  an  action  of  trespass.  in  the  exercise  of  rights  reserved  in  the 

Willes  V.  Bridger,  2  B.  &  A.  286..3  deeds  of  conveyance   by  the   plaintiff,  to 

(*■)  Bodkin  v.  Powell,  Cowp.  278.  which  the  plaintiff  new  assigned  that  the 

{t)  Lamh  v.  Burnett,  1  C.  &  J.  295;  acts  done  were  done  on  other  and  different 

Penn  v.  Ward,  1  C.  M.  &  R.  338.  occasions,  and  to  a  greater  extent,  &c.  as 

(m)  Blessby  v.  Slotnan,  3  M.  &  W.40.  to  which  there  was  judgment  by  default ; 

{x)  If  the  defendant  let  judgment  go  by  held  that  the  plaintiff  could  only  raise  the 

default  as  to  the  new  assignment,  but  lets  question,  whether   the    railroad  was  con- 

the  general  issue  remain,  the  plaintiff  will  structed  in  a  direction  or  manner  not  au- 

be  entitled  to  the  jwstea  and  general  costs  thorized  by  the  deeds,  and  could  not  dis- 

of  the  cause,  if  he  prove  the  trespasses  new  pute  that  some  species  of  railroad  was  with- 

assigned  under  the  general  issue,  although  in  the  meaning  of  the  reservation.     JJund 

the  defendant  establish  the  special  jnstiti-  v.  Kinr/srote,U  M.  &  W.  174. 

cation  on  which  the  plaintiff  has  new  as-  ,    .'         ,,,.      .^^     t»    ivr    r.   m 

signed  ;  for  the  plaintiff  would  in  that  case  ^^z)  Cro.  Ehz.  492  ;  B.  N.  P.  92. 

have  obtained  a  verdict  as  to  part  of  his  (*)  Prutt  v.  Groome,  15  East,  235. 

demand.     See  Booth  v.  Ibbotson,  1  Y.  &  J.  (a)  OaMey  v.  Davis,  16  East,  82. 
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1142  trespass: 

T^fw  as-  So  where  in  trespass  against  A.  and  B.,  the  declaration  contained  two 

si^ament.  counts,  and  the  defendants  pleaded  not  guilty  to  both,  and  justified  an  arrest 
upon  mesne  jjrocess,  and  the  plaintiff  new  assigned  a  subsequent  arrest  made 
after  he  had  been  released  from  the  first  imprisonment  by  B.  with  the  con- 
sent of  A.,  and  the  plaintiff  failed  in  the  proof  of  his  new  assignment  for 
want  of  proving  the  assent  of  ^.,  it  was  held  that  he  could  not  prove  the 
same  trespass  against  B.  under  the  second  count ;  for  the  justification  of  one 
trespass  had  been  admitted,  and  the  plaintiff  could  not  avail  himself  of  the 
same  act  of  imprisonment  both  on  the  new  assignment  and  also  on  the 
second  count  (Z>). 

And  it  is  to  be  observed  generally,  that  where  there  are  as  many  counts 
as  assaults  in  fact,  and  there  be  special  justifications  to  some  or  all,  a  new 
assignment  is  never  necessary  ;  for  the  plaintiff  may  go  into  evidence  of  all, 
and  will  be  entitled  to  recover  in  respect  of  all  which  are  not  justified  both 
in  allegation  and  proof.  Whereas,  by  a  new  assignment  he  admits  one 
assault  to  be  justified,  and  should  he  fail  in  proving  more  assaults  than  are 
admitted,  tlie  defendant  would  be  entitled  to  a  verdict,  although  had  the 
plaintiff  traversed  the  justifications,  the  defendant  might  not  have  been  able 
to  establish  them  in  law  or  fact. 

The  plaintiff  cannot  under  a  new  assignment  prove  that  the  sheriff  con- 
tinued in  possession  after  the  return-day  of  the  writ;  for,  although  he  be- 
comes a  trespasser  ab  initio,  it  is  not  a  new  trespass  (c). 

A  defendant  is  not  guilty  of  an  excess  under  a  new  assignment,  who  has 
done  no  more  than  he  has  a  right  to  do,  in  order  to  remove  a  nuisance, 
although  such  total  removal  was  not  necessary  in  the  particular  instance  to 
enable  him  to  enjoy  the  right  obstructed  (c?). 

Where  to  a  plea  of  right  of  common  by  the  cxistom  of  the  manor,  and  jus- 
tification of  the  throwing  down  fences  to  use  the  common,  the  plaintiff  new 
assigned  the  removing  the  obstructions  on  other  and  different  occasions, 
*  and  in  a  greater  degree,  and  to  a  greater  extent,  &c. ;  the  Court,  after  a  ver- 
dict for  the  plaintiff  on  the  new  assignment,  held,  that  as  a  commoner,  where 
fences  have  been  wrongfully  erected  upon  land  subject  to  his  right  of  com- 

(h)  AtJiinson  v.  Mntteson,  2T.  E.  176.  but  only  that  lie  executed  a  bail-bond,  the 

Although  there  were  in  fact  two  takings,  plaintiff  had  failed  in  so  doing.      Jteece  v. 

yet  tliey  were  both  under  the  same  process,  Griffiths,  5  M.  &  Ry.  1208. 
and  were  covered  by  the  justification.  The  ^  Altkenhead  v.  Blades,  5  Taunt.  198. 

new  assignment  admitted  a    ega    arrest,  ^^j^^^  ^^^^  ^^^     j^j,^^.^  ^^j    ^„  ^^^    j^^ 

but  alleged  a  subsequent  one  illegal,  by  rea-         „    ,     .    .     -^      „„.„„ii„        t  „^^,j,„^t   „ 

i-  ?  ,  /    ..,  •    T,  •      o    '   -^  of  fle    'inivriil    generally.       L.ambert   v. 

sonof  J  s  consent;  this  being,  as  was  Ob-  Hodgson,!  Bin|.  317.     The  act  should  be 
served  by   Mr.   Justice  Bn\\,r,fah,fed  Hed  which  makes  the  party  a  trespasser, 

there  was  no  trespass  unanswered:  the  first  ,,/,        .     .  „<■„..  „^\.„c+onri  foioo  ;.« 

.  1  .  i-       11    7       7       1  ii      1  •  Where  in  trespass  tor  arrest  and  talse  im- 

takmg  was  confessedly  Zew//,  and  the  plain-  .  ^     i        •   ^   „^„4.  „.,,i  fi,„  tntj^.^. 

^■tre%  A-  c  e  1 -j;      7^1-  prisonmeiit,  plea  a  ludgment,  and  tlic  taking 

till  failed  in  prooi  of  a  second  iZ/crtaZ  taking.  4  ^-       ^.x,  r  „*• „,„,„„ 

,     ,   .,        i*^,,  .  *^^    ..  ,  -c    1  m  execution  thereon,  replication,  new  as- 

And  though  the  new  assigument,  ialsined  .     .  ,,  j    j-awr,*  „/,.«=f    kr^ 

i        ■  ii    fii  1  1       i     T5        ..  Signing  another  and  diiterent  arrest,  &c. 

as  to  yl.,  ni.'ulit  still  be  good  as  to  JS.,  yet  .,"     ..?    .   •     t-a  a     i    ^A   +i,of  oUi,„„,-i,  :f 

^,     r^       -  e     .  *.      XI    .   Ti  I    J  than  that  lustified ;  held,  that  altJiougli  it 

as  the  Court  was  of  opinion  that  B.  had  a  ..  *•  ii    „„„,oL^„  t„  r>,.r„ ,? +,„rK 

.  ,,.        .  ,     .,       /.  .-a,,    1,1.  was  not  essentially  necessary  to  prove  two 
right  to  retake  the  plaintiff  (who  had  been  ^         i  ^i    ^  -i      •  u*  k„  o,.ffi„,v„(.+« 

*=     ,    ,  '^        M  V       *i        t  arrests,  and  that  it  might  be  sutncient  to 

arrested  on  mesne  process)  before  the  return  '  ,     ,.«.  ^    .    •      •»„  „:„„„^ 

e.,  ..    .,        ^       ■     e    i  i-i:  •     i  prove   an   arrest   different  in  its  circura- 

of  the  writ,  there  was  in  fact  no  sulhcient  \  ,.  .,  „i„„,i„,i     ,,„*^  +v,„+ 

.     '       ,.       +„  7j      -ivi         •     4.  stances  from   the   one  pleaded,  yet  that 
new  assignment  as  to  iy.     \v  here  in  tres-  ,        ^i     -^    .      i         i  n,„  „..,.„.(;+„  i.„„„ 

F  ,.      ,. ,       .        .  „  ,         .     .  where  the  facts  showed  the  arrest  to  have 

pass  and  lor  false   imprisonment  against  ,         j.       j  j         ^.^      „„,„„  ,„..:(.   +i,„  ^„-n,^^ 

1,       ,     .rr  .,      1  /.     1     »  •     ,  c    1       1  been  founded  on  the  same  writ,  tlie  same 

the  slierm,  the  defendant  iustified  under  a  ,      .      ,  i       i^       i  •    „  .     „  .„„„„  „<? 

7  i-y   J    *       1  •  1    +1        1  •   t-H-        T    1    1  having  been  only  altered  in  consequence  ot 
latitat,  to  which  the  plaintifi  replied  de-  .    »  ^   /,      .        .^:„.i.,.  „ 'o„.r,a  ;«■ 

,     ^.     '    ,.,        .  .  1    -1  1       1  u  e  part  payment,  the  lury  miglit  presume  it 

tention,  after  giving  a  bail-bond  by  way  ot  \    ,    '/  '         ^   .■'     x.,  .j ,:  „    c....v;. 

'  .  .     ^    1 1   ii    t  i  4.  to  be  the  same  arrest.     Darby  v.  bmitli, 

new   assignment;   held   that  two  arrests  o  m     x^  u   i84 

must  be   proved,  and  that  as  there  had  '^  ^^°*  ^  ""  ■^*'*' 
been  no  actual  arrest  iu  the  first  instance,  {d)  Arlett  v.  Ellis,  7  B.  iSi  C.  346. 
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mon,  in  exercising  such  right  is  not  restricted  to  pulling  down  so  much  of  ^^^'^^^^^^j'^^ 
the  fence  as  may  be  necessary  for  him  to  remove  in  order  to  enter  upon  the 
land,  but  that  he  may  altogether  remove  the  nocumentinn  injuriorwn,  there- 
fore that  upon  the  new  assignment  the  jury  were  not  warranted  in  findmg 
that  the  defendant  had  done  more  than  was  necessary  for  the  purpose  of 
asserting  the  right  of  common  (<?). 

If  the  defendant,  having  pleaded  the  general  issue,  lets  judgment  go  by 
default  as  to  any  part  of  the  trespasses  newly  assigned,  without  withdraw- 
ing the  plea  of  the  general  issue  as  to  those  trespasses,  it  is  incumbent  on 
the  plaintiff  to  prove  them,  for  they  are  still  denied  by  the  plea  (/). 

A  rei^lication  of  excess  admits  the  cause  of  justification,  and  precludes  the   Excess, 
plaintiff  from  going  into  evidence  to  negative  the  justification  {g).     Thus,  it 
the  defendant  justify  as  abating  a,  nuisance,  and  the  plaintift'  reply  excess, 
he  cannot  go  into  evidence  to  negative  the  nuisance  {h).     If  the  replication 
deny  the  excess,  the  proof  of  the  issue  is  on  the  plaintiff. 

Upon  a  justification  of  cutting  ropes  for  the  purpose  of  disengaging  two 
vessels  which  had  run  foul  of  each  other,  and  issue  taken  on  a  new  assign- 
ment of  excess,  it  was  held  that  the  plaintiff  must  prove  a  clear  excess  and 
unnecessary  injury  {i). 

Where,  in  an  action  for  an  assault  and  false  imprisonment,  the  defendant 
justified  as  acting  under  the  warrant  of  the  Speaker  of  the  House  of  Com- 
mons, and  issue  was  joined  upon  an  alleged  excess  of  the  officer  who  exe- 
cuted the  warrant,  in  using  such  a  military  force  as  was  improper,  excessive, 
and  unnecessary  for  the  purpose,  and  breaking  into  the  plaintiff 's  house, 
evidence  was  admitted  of  acts  of  violence  committed  by  the  mob  in  parts 
adjacent,  though  out  of  view  and  hearing  of  the  plaintiff  in  his  house,  but 
who  appeared  to  be  actuated  by  the  same  intentions  with  those  who  were 
near  the  plaintiff's  house,  for  the  purpose  of  showing  the  danger  and  diffi- 
culty of  executing  the  warrant  by  force  against  the  plaintiff  in  his  own 
house,  without  the  aid  of  the  military  {j  ). 

Where  the  plaintiff  brought  trespass  for  pulling  down  a  gate,  plea  a  right  Trespass 
of  way,  &c.,  replication  that  the  defendant  subsequently  converted  the  gate, 
upon  issue  joined  on  the  conversion,  it  was  held  that  evidence  that  the 
defendant  laid  the  gate  on  his  own  land,  where  the  plaintiff  might  take  it, 
did  not  prove  a  conversion  {k). 

11.  The  defendant  is  entitled  to    notice  of  action  under  the  stat.  7  &  8   Malicious 
Geo.  4,  c.  30,  s.  24,  if  he  had  reason  to  suppose  that  he  had  a  right  to  arrest  trespass. 
the  plaintiff  under  the  provisions  of  the  statute,  although  in  fact  he  was 
mistaken  (/).     As  where  the  defendant  being  fenreeve  of  certain  lands  over 
which  the  plaintiff  was  making  a  road,  asked  him  by  what  authority  he 
acted;  the  plaintiff  said  by  authority  of  the  magistrates,  but  showed  no 

(e)  Mason\.  Cffis^r, 2 Mod. 65.  Badger  (?)  Hochless  and  another  v.  Mitchell, 

V.  Ford,  3  B.  &  A.  153.  4  Esp.  C.  86. 

(/)  Broadbcnt  v.  Shaic,  2   B.  &  Ad.  (j)  Burdett  v.  Colmnn,  14  East,  183. 

940.  (k)  Houghton  \.  Butler,  4  T.  R.  364. 

(</)  1  Starkie's  C.  56.     Upon  an  indict-  (Z)   Wright  v.  Wales,  5  Bing.  336  ;  Bec- 

nieut,  the  question  of  excess  arises  under  chey  v.  Sides,  9  B.  &  C.  806.    Tliese  cases 

tlie  general  issue.      Tlie  owner  of  goods,  are  distiuguisliable  from   tliat  of  Edge  v. 

•which  another  refuses  to  deliver  up,  is  jus-  Parker,  cited  9  B.  &  C.  809;  for  there  was 

tified  in  using  so  much  violence  as  is  neces-  no  ground  in  the  latter  case  for  saying  that 

sary  to  retake  them,  and  it  is  for  the  jury  the'  stat.  6    G.  4,  gave  the  assignee  ot  a 

to  say  whether  unnecessary  force  has  Ijeen  bankrupt  any  right  to  enter  the  house  of  a 

used.  R.  V.  Milton,  1  M.  &  Malk.  107.  third  person'to  seize  the  gcods  of  tlie  bank- 

(h)  Pickering  v.  liudd,  1   Starkie's  C.  rupt ;  the  assignee  there  entered  as  owner, 

■')(j.  and  not  under  the  statute. 
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M;Uiciou3      authority,  on  which  tlie  defendant  arrested  him,  and  took  him  before  a  ma- 
trespass,       gistrate  (w).     On  an  information  before  a  magistrate  in  respect  of  a  mali- 
cious trespass,  under  the  stat.  1  Geo.  4,  c.  56,  s.  3  {n),  the  complainant  must 
show  an  actual  pecuniary  damage  (o).     It  is  necessary  to  show  that  the  act 
was  done  maliciously  ;  that  it  was  mischief  done  for  mischief's  sake  {p). 

Some  observations  have  already  been  made  upon  the  competency  of  wit- 
nesses in  actions  of  trespass  (^). 

As  a  verdict  and  judgment  in  trespass  do  not  change  the  possession,  as 
they  might  do  in  ejectment,  a  witness  is  competent  to  support  the  defence 
by  evidence  of  his  title  to  the  land  in  dispute,  and  of  his  letting  it  to  the 
defendant  (r). 


TRIAL. 

There  being  two  records  entered  for  the  trial  of  issues  on  a  charge  of  mis- 
demeanor, the  first  having  been  entered  by  the  defendant,  who  had  removed 
the  indictment  by  certiorari,  the  second  by  the  prosecutor,  Bayley,  J.  held 
that  the  trial  ought  to  be  on  the  first  record,  on  the  authority  of  a  similar 
decision  by  Holroyd,  J. 

A  party  moving  to  put  off  a  trial  on  account  of  the  alleged  absence  of  a 
material  witness,  ought  to  show  by  his  affidavit  not  only  that  he  has  endea- 
voured to  procure  his  attendance,  but  also  at  what  time  he  so  endea- 
voured (s). 


(m)  Wright  v.  Wales,  5  Bing.  336. 

(/i)  This  statute  is  repealed,  and  re-en- 
acted witli  alterations  by  tbe  stat.  7  &  8 
G.  4,  c.  30.  The  defendant's  dog  ran  at  the 
plaintlif,  a  pedlar,  approaching  the  defend- 
ant's house,  when  the  former  struck  at  the 
dog  and  knocked  out  one  of  its  eyes ;  upon 
which  the  defendant's  wife  caused  the 
plaintiff  to  be  pursued  by  a  constable  and 
apprehended,  and  his  pack  to  be  taken 
from  him  ;  held,  that  in  order  to  authorize 
the  charge  and  imprisonment  of  the  plain- 
tiff under  the  7  &  8  Geo.  4,  c.  -3,  the  jury 
were  to  say,  whether  the  act  was  done  in 
protecting  himself,  or  was  a  wilful  and 
malicious  injury  to  the  dog;  and  2dly,  whe- 
ther the  plaintiff  having  departed  and 
being  apprehended  by  a  constable  at  half 
a  mile  distance  from  the  premises,  it  was 
a  quick  pursuit;  under  the  Act  a  party  can 
only  be  apprehended  when  taken  in  the 
fact,  or  else  on  quick  pursuit.  Hanway 
V.  Boultbce,  4  C.  &  P.  350.  Where  a 
party  cut  valuable  shrubs  planted  on  a 
spot  in  dispute,  upon  a  pretence  that  they 
might  injure  her  wall,  there  appearing  to 
be  no  well-founded  pretence  either  of  her 
claim  or  of  the  supposed  injury,  held  that 
it  was  a  case  within  the  Malicious  Tres- 


pass Act,  and  the  Court  refused  a  criminal 
information  against  a  magistrate,  the  party 
injured,  and  who  had  himself  is.sued  the 
summons  and  acted  in  liis  own  case,  but 
without  costs.  R.  v.  Whately,  4  M.  &  Ey. 
431.  Magistrates  have  jurisdiction  in 
cases  of  wilful  trespasses,  although  the  da- 
mage to  growing  wood  does  not  exceed  tlie 
value  of  6  d.,  notwithstanding  sec.  20  of 
7  &  8  Geo.  4,  c.  90 ;  and  the  mere  state- 
ment of  a  claim  of  title  without  proof, 
does  not  prevent  the  justices  from  exercis- 
ing their  discretion  as  to  the  act  being  done 
under  a  honil  fide  claim  or  not.  Reg.  v. 
Dodson,QAi\.bL  Ell.  704. 

(o)  Butler  v.  Turley,  1  M.  &  M.  54 ;  3 
Bing.  336. 

(/>)  Per  Lord  Tenterden. 

(q)  Supra,  Vol.  I.  tit.  Witness.  And 
see  Noye  v.  Reed,  supra,  1127,  note  (s). 

(r)  Rees  v.  Walters,  3  M.  &  W.  527. 

(s)  Per  Lord  Tenterden,  C.  J.,  Dec.  17, 
1827.  Fresh  notice  of  trial  must  be  given, 
except  where  the  cause  is  made  a  renianet. 
4  Burr.  1988;  Say.  272;  Tldd,  600;  or  by 
rule  of  court ;  but  it  is  unnecessary  where 
it  is  made  a  reruanet  by  order  of  Nisi  Prius. 
Shepherd  v.  Butler,  1  D.  &  R.  15. 
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1.  Proof  of  property  in  the  plaintiff. — General  or  special.—  Of  title  in 

detail. — When  necessary. — How  proved. — Direct  and  presumptive 
evidence  of. — Proof  of  strict  title,  when  unnecessary. — Relation  to 
the  time  of  conversion. — Variance. 

2.  Of  the  conversion. — Direct  proof. — Presumptive  proof. — Variance. 

3.  Of  damages. 

4.  Proofs  by  the  defendant. 

In  this  action  it  is  essential  to  prove  (t),  in  case  the  matter  be  put  in  issue   Particulars 
under  the  late  rules  (w),  1st.  Property  in  the  plaintiff  (a,-),  and  arightof  pos-  of  proof, 
session  at  the  time  of  the  conversion  by  the  defendant ;  2dly.  A  conversion 
by  the  defendant;  and  3dly.  The  value  of  the  chattel. 

Property  in  a  chattel  (y)  is  either  absolute  or  special,  and  the  evidence  to  Special 
prove  it  is  either  direct  and  positive,  or  it  is  presumptive.  It  is  sufficient  if  property. 
the  plaintiff  has  a  special  property  (z)  in  the  goods  ;  and  it  seems  that  any 
temporary  interest  in  the  goods,  either  in  his  own  right,  and  for  his  own  use, 
or  by  authority  of  law  for  legal  purposes,  coupled  with  the  right  to  take  and 
keep  possession,  or  to  maintain  a  possession  already  subsisting,  is  sufficient. 
Thus,  if  a  party  having  a  temporary  interest  in  the  possession  of  a  chattel, 
deliver  it  to  the  owner  for  a  special  purpose,  he  may,  after  that  purpose  has 
been  answered,  if  the  owner  refuse  to  deliver  it  up,  maintain  trover  (a). 

So  bailees  of  goods  (b),  as  carriers,  factors,  consignees,  pawnees,  trus- 
tees (c),  agisters  of  cattle  (d),  one  who  borrows  a  horse  to  till  his  land  (e), 
churchwardens,  in  respect  of  goods  the  property  of  the  parishioners  (/), 
a  sheriff  taking  goods  in  execution  (g),  or  the  lord  of  a  manor  in  possession 
of  goods  seized  as  wreck  or  estrays,  before  the  expiration  of  a  year  (/i),  may 
maintain  this  action  against  one  who  converts  the  property. 

And  a  bailee  who  has  received  goods  into  his  possession  under  a  written 
agreement,  may  maintain  trover  against  one  who  wrongfully  seizes  them 
without  proving  the  agreement  («). 

(f)  In  trover  against  a  constable,  &c.  (a)  Roberts  v.  lF?/ft^^,  2  Taunt.  268. 

acting  under  a  justice's  warrant,  the  plain-  (;,)  Bfo.   Tres.  92  ;    Ld.   Raym.    275; 

tiff  must  prove  a  demand  of  tlie  perusal,  3,  j>f.  p.  33-  1  Mod.  31;  Str.  305. 
and  a  copy  of  the  warrant  under  24  Geo.  2,  ,^  j  j^^jj^  Ab.  4;  B.  N.  P.  33  :  2  Will, 

c.  114;  where  a  copy  lias  been  given  he  can-  a„  „i    ^-7  „ 

,      '  II     •  •    ii     •     i.-  baund.  47,  a. 

not  recover,  unless  he  join  the  justice  as  a  ' 

co-defendant.     Lyons  v.  Golding,  3  C.  &  (^0  Bro.  Tres.  67. 

P.  586.    The  allegation  that  the  plaintiff  (e)  Ibid. 

lost  the  goods  is  merely  formal,  and  it  seems  (y  )  jjent  v.  Prudence,  2  Str.  852.  A  t- 

to  be  unnecessary  on  the  part  of  a  plaintiff  torney-geiieral  v.  Ruper,  2  P.  Wms.  126; 

to  give  any  account  of  the  mode  in  which  2  Will.  Saund.  47  c. 

S'  P^I^^^^y  ^.I'^^'f  "'Jj  (.^gj;^'   ^^"^^*-  {g)  B.  N.  p.  33.  "  But  it  has  been  held 

00'  Of  Hih'Term,"  4  W.  4.'   See  tit.  f  ^'^"'^l^f^^  ^''«  (^^siv^ms  cannot  maintain 

■r,  ^    '         J  ^,       ,        '    .  i.1     J  i-  trover ;  he  has  only  a  pledge,  with  power 

RuLES,and  the  observations  on  the  defence  .        ^^      nr  r^      i         a  ^  V   tj 

,    ,',  to  sell.     Mo7ienuxv.Gorelia/n,be\.N.P. 

maaeoeiow.                   „,,    .     ^  1303  ;  E.  v.  Co«o«,  Packer,  121 ;  Roscoe 

(.c)  Per  Lord  Mansfield,  in  Cooper  v.  -c^  ■  \    -a,    t^  ^          e      ili        1  i    i  „„ 

r^r-Zj.     1  T>        oi  on  Evid.  .j24.  But  r/?<. ;  for  although  he  has 

Llnifi/,l  Burr.  31.  ..it,      fi                ..   •   1  ..    f 

,    y'™            ,            ^   T      r      n  i  no  property  he  has  the  iiresent  risiht  of  pos- 

(V)  1  rover  does   not  lie    tor  fixtures.  ^.    ^     ■',  ,         •  -^       ■  *  ■   Zi       „\;^„ 

If     7    77       Ti      J  a  Tiir   Q    117    irn  scssiou,  aiid  lic  luiKiit  maintain  the  action 

Mtnshull  V.  Lloiid,  2  M.  &.  W.  450.  ■     .x.               c        V   1       1         ■     . 

(^  \    »  J     •  1    I-            ^    •     »i       1  •  fc  li'  the  case  of  a  r.ledge  by  private  agree- 

(~)  A  denial  of  property  m  the  plaintm  1       o       .'  1                o 

under  the  new  rules,  merely  puts  iu  issue 

the  iilaintiff'b  right  of  property  as  against  ('0  ^-  ^-  ^-  ^^• 

tile  (h'fiiidant.     Nicolls  v.  Bmturd,  2  C.  (t)  Burton  v.  Hughes,  2   Bing.   173. 

M.  6^  R.  65'J.  Aud  see  Sutton  v.  Bucli,  2  Tauut.  302. 
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Special 
proiierty. 


Title  when 
necessary 
to  be 
proved. 


Where  the  house  of  a  lessee  for  life  is  blown  down,  he  may  maintain  tro- 
ver against  one  who  takes  the  materials  ;  for  he  has  a  special  property  in 
them  for  the  purpose  of  rebuilding  the  house  (I). 

And  where  a  person  has  built  a  bridge  and  dedicated  it  to  the  public, 
the  materials  continue  to  be  his  property ;  and  where  they  are  severed  and 
taken  away  by  a  wrong-doer,  he  may  maintain  trespass  or  trover  (m). 

Possession  is  not  indispensably  necessary  to  enable  a  plaintiff  to  recover 
in  respect  of  special  property.  A  factor,  though  he  has  not  received  goods 
consigned  to  him,  may  maintain  the  action  (n),  A  special  owner  delivering 
a  chattel  to  the  general  owner  for  a  particular  purpose,  may  recover  against 
the  latter  if  he  refuse  to  deliver  the  chattel  after  that  purpose^has  been 
satisfied  (o). 

A  special  property,  which  may  be  sufficient  as  against  a  stranger,  gives 
no  right  against  one  who  has  the  general  property  (p),  A  carrier,  or  the 
depositary  of  goods  for  safe  custody,  may,  by  reason  of  special  property, 
maintain  trover  against  a  stranger,  although  he  could  not  succeed  against 
an  owner  or  co-proprietor  (q). 

In  general,  possession  of  a  chattel  is  prima  facie  evidence  of  property  in 
the  possessor  (r) ;  but  if  the  plaintiff  has  never  had  possession  of  the  chattel, 
or  if  the  contest  be  not  with  a  mere  stranger,  but  with  one  who  will  succeed 
in  his  proof  of  title  unless  the  plaintiff  can  prove  a  better,  it  is  necessary  for 
the  latter  to  resort  to  strict  evidence  of  title. 

In  the  first  place,  where  the  plaintiff  has  not  had  actual  possession,  he 
must  resort  to  proof  of  his  title,  in  order  to  show  his  right  of  possession  j 
as  by  evidence  of  the  transfer  of  a  ship  by  means  of  the  jiroper  docu- 
ments (s) ;  or  of  a  title  to  any  other  chattel  by  purchase,  where  there  has 
been  no  delivery  {t) ;  or  of  his  title  as  executor  under  a  will,  where  the 
conversion  was  previous  to  the  taking  of  actual  possession,  which  must  be 
proved  by  means  of  the  probate  (u) ;  or  of  his  title  as  lord  of  a  manor  to  a 
wreck  or  estray  which  has  been  converted  by  the  defendant  before  seizure 
by  the  lord  {x). 


Senis,  in  a  question  arising  between  the 
bailor  and  bailee ;  1  Bing.  175. 

(I)  2  Will.  Saund.  74, a. 

(m)  Harrison  v.  Parker,  6  East,  154. 
A.  the  purchaser  of  an  estate,  having  paid 
part  to  B.,  the  vendor,  prepares  deeds  of 
conveyance,  and  sends  them  to  B.  to  be 
executed;  B.  executes  them,  and  deli- 
vers them  to  a  servant,  to  be  taken  to  ^.; 
the  servant  delivers  them  to  C,  who 
claims  a  debt  from  B. ;  the  contract  is 
repudiated  by  A.,  two  necessary  parties 
not  having  executed  the  conveyance,  and 
part  of  the  purchase-money  is  repaid:  A. 
is  entitled  to  recover  fi-om  C.  in  trover,  for 
he  is  entitled  to  have  the  deeds,  either 
cancelled  or  uncancelled ;  for  the  deeds 
were  the  plaintiff's  property  originally, 
and  never  ceased  to  be  so,  and  he  had  a 
right  to  recover  them,  eitlier  as  deeds  or 
pieces  of  stamped  parchment.  Esdaile  v. 
Oxenham,  3  B.  &  C.  2-25.  Littledale,  J. 
dubitante. — He  thought  the  case  was  dis- 
tinguishable from  tliet  of  Harrison  v. 
Pnrhcr,  for  the  plaintiff  having  possession 
of  the  deeds  might  perhaps  be  enabled  to 
briug  ejectment. 


(«)  Per  Eyre,  C.  J.  in  Fowler  v.  Down, 

1  B.  &  P.  47.     See  Morrison  v.   Gray, 

2  Bing.  260.     Warijig  v.  Cox,  1  Camp. 
3G9.     Sargent  v.  Morris,  2  B.  &  A.  277. 

(o)  Roberts  v.  Wyatt,  2  Taunt.  268. 

( p)  HoUiday  v.  Camsell,  1  T.  R.  658. 
Gordon  v.  Harper,  7  T.  R.  9.  Nicolls 
V.  Bastard,  2  C.  M.  &  R.  659 ;  2  Saund. 
47,  b.  (n).  Tliough  a  special  bailee  wrong- 
fully transfer  the  property,  ( otherwise  than 
by  sale  in  market  overt,)  the  owner  may 
recover  against  the  transferee.  Loeschman 
v.  Makin,  2  Starkie's  C.  311.  Wilkinson 
V.  King,  2  Camp.  335.  But  as  to  factors, 
see  the  statute  6  Geo.  4,  c.  94,  and  infra, 
1151. 

(q)  Ibid. 

(?•)  One  who  has  property  in  possession, 
though  he  be  but  a  simple  bailee,  may 
maintain  trover  without  showing  by  what 
right  he  holds ;  snpra,  1145. 

(s)  Supra,  868. 

(t)  See  tit.  Vendor  and  Vendee. 

{u)  2  Will.  Saund.  47,  a. ;  Latch.  214; 
cited  by  Lawrence,  J.  7  T.  R.  13. 

(ar)  1  T.R.  480;  F.  N.  B.  91. 
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If  tluriiig  an  estate  in  trustees  pitr  autre  vie,  a  tree  were  to  be  cut  down, 
the  property  would  vest  in  the  owner  of  the  inheritance,  and  he  might 
maintain  trover  against  one  who  converted  it ;  but  in  such  case,  if  he  had 
not  actual  possession  before  the  conversion,  proof  of  his  title  to  the  inhe- 
ritance would,  it  seems,  be  requisite  (y). 

Where  A.  was  indebted  to  B.,  and  B.  to  C,  and  it  was  agreed  between 
the  parties  that  goods  in  ^.'s  possession  should  be  delivered  to  C.  in  satis- 
faction of  the  debt,  and  A.  afterwards  converted  the  goods  to  his  own  use, 
it  was  held  that  trover  was  maintainable  by  C.  (z). 

In  such  a  case  proof  of  the  special  circumstances  would  be  necessary,  and 
is  essential  in  all  cases  where  the  plaintiff  claims  by  virtue  of  his  title, 
independent  of  actual  possession. 

Next,  where  there  is  a  conflict  as  to  the  title  and  right  of  possession 
between  parties,  such  that  the  title  of  either  would  prevail  in  the  absence 
of  proof  of  title  and  right  of  possession  in  the  other,  it  is  usually  necessary 
to  o'o  into  evidence  of  title,  and  it  is  not  sufficient  to  rest  upon  proof  of  mere 
possession ;  as  in  cases  of  disputed  titles  between  vendors  and  purchasers 
of  personal  chattels  (a),  or  their  assignees  {b),  or  between  the  sheriff  and  the 
owner  of  property,  or  his  assignees  under  a  commission  of  bankruptcy  (e). 

Direct  evidence  of  title  in  detail  consists  of  course  in  the  proof  of  the 
documents  and  circumstances  which  are  essential  in  point  of  law.  As  by 
proof  of  the  different  steps  of  bankruptcy,  and  the  assignment,  where  the 
suit  is  by  the  assignees.  By  the  probate  or  letters  of  administration,  in  the 
case  of  an  executor  or  administrator  {d),  or  by  agreement  (e).     By  proof  of 


Title  when 
necessary 
to  be 
proved. 


Conflicting 
titles. 


Evidence  of 
title. 


0/)  Blaker  v.  Anscomh,  1  N.  R.  25. 
So  if  trees  be  felled  during  a  lease,  the 
landlord  may  maintain  trover  {Beiry  v. 
Heard,  Pal.  327,  cited  7  T.  R.  13 ;  5  B.  & 
A.  829) ;  but  a  tenant  in  tail  cannot  main- 
tain trover  for  trees  cut  during  the  life  of 
a  tenant  for  life  without  impeachment  of 
waste.  Pyne  v.  Dor,  1  T.  R.  55.  And 
see  Williams  v.  Williams,  12  East,  209. 
Channon  v.  Patch,  5  B.  &  C.  897.  As  to 
a  forfeiture  for  cutting  trees,  vide  supra, 
tit.  Copyhold,  337.  If  a  customary  te- 
nant of  a  manor,  being  entitled  to  cut  down 
wood  or  estovers,  cut  them  down  for  a 
foreign  purpose,  he  is  liable  to  the  lord  in 
trover.  Blackett  v.  Lowes,  2  M.  &  S. 
494.  But  evidence  that  the  tenant  had  for 
thirty  years  and  upwards,  publicly  and 
without  interruption  from  the  lord,  and 
with  his  knowledge,  cut  and  sold  the 
planted  wood  on  his  estate,  is  admissible 
evidence  to  prove  a  grant.  lb. ;  and  siqyra, 
tit.  Prescription.  See  further  as  to 
trees,  supra,  tit.  Trespass;  and  Com. 
Dig.  Biens;  and  Aubrey  v.  Fisher,  10 
East,  446. 

{z)  Flewellan  v.  Bann,  Bulst.  68.  W., 
the  owner  of  a  chronometer,  being  about 
to  proceed  on  a  voyage,  obtained  from  the 
defendants  a  loan  upon  a  memorandum  tliat 
he  thereby  made  over  to  them  the  instru- 
ment, to  be  held  until  repayment,  tliey 
allowing  him  the  use  of  the  instrument  lor 
the  voyage  ;  on  his  return  he  placed  it  in 
the  hands  of  B. ;  and  subsequently  the 
plaintiff,    an   attorney,    having  a  Ji.  fa. 


against  W.,  obtained  a  note  to  B.  for 
delivery  over  of  the  instrument,  which  B., 
in  ignorance  of  the  circumstances,  agreed 
to  hold  for  the  plaintiff;  held,  in  trover, 
that  the  possession  of  W.  being  consistent 
with  the  terms  of  delivery,  the  property 
remained  in  the  defendants  until  the  condi- 
tion of  repayment  was  performed.  Reeves 
v.  Capper,  5  Bing.  N.  C.  136;  and  6  Sco. 
877. 

(«)  Infra,  tit.  Vendor  and  Vendee. 

{b)  S'*t;«Y/, tit.  Bankrupt;  and  i/i/ra, 
tit.  Vendor  and  Vendee. 

(c)  Supra,  tit.  Sheriff. 

{d)  See  tit.  Executor.  The  title  of 
the  executor  on  probate  granted  has  rela- 
tion to  the  death  ;  but  it  was  held  by  Ab- 
bott, C.  J.  that  the  title  of  the  administra- 
tor accruing  on  administration  granted, 
had  no  such  relation.  Woolley  v.  Clarke, 
5  B.  &  A.  746.  But  see  2  Rol.  Ab.  554, 
1.  15.  25.  R.  v.  Horsley,  8  East,  410. 
See  Fraser  v.  Stoansea,  1  Ad.  &  Ell.  394. 

{e)  Property  vests  by  agreement  with- 
out delivery.  If  A.  be  indebted  to  B., 
and  B.  to  C,  and  it  is  agreed  that  A. 
shall  deliver  goods  to  C.  in  satisfaction  of 
B.'s,  debt,  the  right  vests  in  C.  B.  iNT.  P. 
35;  1  Buls.  68. 

I3ut  one  who  contracts  for  a  chattel  to 
be  made  acquires  no  property  till  delivery, 
although  he  pays  the  whole  price  in  ad- 
vance. Mucklow  v.  Mangles,  1  Taunt. 
318.  And  see  Thompson  v.  Maceroni, 
3  B.  &  C.  2.  Goode  v.  Lanyley,  7  B.  6c  C. 
26. 
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a  gift  accompanied  with  a  delivery  (/),  or  exchange  (^),    or  sale  (A),  or 
pawning  of  the  goods  (i),  or  of  an  assignment  by  the  owner  or  his  agent 


A  custom  that  calico  printers  shall  take 
damaged  prints  does  not  alter  the  property 
without  the  consent  of  the  owner.  Lac- 
louch  V.  Toicle,  3  Esp.  C.  114. 

Property  does  not  pass  by  an  award. 
Hunter  v.  Rice,  15  East,  100. 

A  conditional  delivery  does  not  vest  pro- 
perty. If  ^.  sell  goods  to  be  paid  for  on 
delivery,  and  ^.'s  servant  deliver  them 
without  receiving  the  money,  A.  may, 
after  a  demand  and  refusal,  maintain  tro- 
ver. 2  B.  &  A.  329,  n.  And  where  A. 
contracted  to  deliver  iron  to  B.,  the  latter 
agreeing  to  withdraw  from  circulation  cer- 
tain bills  outstanding  against  ^.,and  after 
delivery  of  part  of  the  iron  the  bills  were 
not  withdrawn,  and  the  jury  found  that 
the  delivery  of  the  iron  and  withdrawing 
of  the  bills  were  to  be  cotemporary,  it  was 
held  that  A.  might  maintain  trover  for  the 
iron  delivered.  See  Bishop  v.  ShUlito, 
2  B.  &  A.  329,  n. 

Where  an  outgoing  tenant  has  cove- 
nanted to  leave  the  manure  on  the  farm, 
and  to  sell  it  to  the  in-coming  tenant  at  a 
valuation  to  be  made  by  certain  persons, 
the  effect  is  to  give  the  outgone  tenant  a 
right  of  on-stand  for  the  manure  on  the 
farm,  and  the  property  and  possession  re- 
main in  him  in  the  meantime.  Beaty  v. 
Gibbons,  10  East,  116. 

Overseers  lease  parish  lands,  covenant- 
ing that  it  shall  be  lawful  for  the  lessee  to 
take  all  manure,  &c.  from  the  poor-house, 
he  covenanting  to  lind  straw  for  the  use  of 
the  poor;  the  lessee  has  not  such  a  vested 
interest  as  will  enable  him  to  maintain 
trover  against  a  succeeding  overseer  for 
carrying  away  the  manure,  and  using  it  on 
his  o^vn  farm,  although  made  from  straw 
furnished  by  the  plaintiff.  Sorcden  v. 
Einslerj,  3  Stark ie's  C.  28.  Bishop  v. 
Crawshmv,  3  B.  &  C.  419.  Carruthers 
v.  Payne,  5  Bing.  270.  Atkinson  v.  Bell, 
8  B.  &  C.  283.  A.  B.  contracted  with  a 
shipbuilder  to  build  a  ship,  to  be  paid  for 
by  instalments  at  certain  stages  of  progress 
in  the  work,  which  was  to  be  done  under 
the  superintendance  of  the  agent  oi  A.  B.; 
the  vessel  was  built  under  such  superin- 
tendence, the  materials  having  been  all 
approved  of  before  they  were  used.  The 
builder  became  bankrupt  before  the  ship 
was  completed  ;  afterwards  the  assignees 
completed  the  sliip.  All  the  instalments 
were  paid  or  tendered.  In  an  action  of 
trover  by  ^.  B.  against  the  assignees  for  the 
ship,  the  Court  of  King's  Bench  held,  that 
on  the  first  instalment  being  paid,  the  pro- 
perty in  the  portion  then  finished  became, 
by  virtue  of  the  above  contract,  vested  in 
A.  B.,  suliject  to  the  right  of  thel)ull(ler  to 
retain  such  portion  for  tlie  purpose  of  com- 
pleting tlie  work  and  earning  tiie  rest  of 
tlie  jirice,  and  that  each  material  sul;se- 
queutly  added,  became,  as  it  was  added, 


the  property  of  ^.  JB.  as  the  general  owner. 
And  they  also  held,  that  under  the  above 
circumstances,  the  ship  did  not  pass  to  the 
assignees  as  having  been  in  the  possession, 
order,  or  disposition  of  the  bankrupt  by 
consent  of  the  true  owner,  within  the  stat. 
6  Geo.  4,  c.  16,  s.  72.  Clarke  v.  Spence, 
4  Add.  &  Ell.  448. 

(/)  A  verbal  gift  of  a  chattel  does  not 
pass  the  property  without  delivery.  7row^ 
V.  Smallpiece,  2  B.  &  A.  551.  But  it 
seems  that  if  A.,  in  London,  gives  to  J.  S. 
his  goods  at  York,  and  before  J.  S.  obtains 
possession  another  takes  them,  J.  S.  may 
maintain  trover  or  trespass.  Hudwn  v. 
Hudson,  Latch.  214;  Br.  Ab.  Trespass, 
303;  2  Saul  d.  47,  a.  infra,  1152(a;).  A 
father  givt  s  a  watch  and  other  chattels  to 
a  son  of  the  age  of  16 ;  the  fatlier  can- 
not maintain  trover.  Hunter  v.  West- 
brool,  2  C.  &  P.  578. 

{(j)  liA.  and  B.  exchange  bills,  A.  can- 
not maintain  trover  to  recover  the  bill 
which  he  has  delivered,  although  B.'s 
security  be  dishonoured.  Hornhloioer  v. 
Proxid,  2  B.  &  A.  327. 

{h)  Property  is  not  altered  by  a  sale  by 
a  stranger,  unless  it  be  in  market-overt. 
As  if  goods  be  sold  on  a  wharf  in  South- 
wark  by  the  wharfinger,  without  leave  of 
the  owner.  Wilkinson  v.  King  and  others, 
2  Camp.  335.  See  tit.  Vendor  and  Ven- 
dee. Where  goods  feloniously  stolen  (and 
the  party  convicted)  were  sold  by  liira  in  a 
shop  in  London,  it  was  held  to  be  a  sale  in 
market-overt,  and  to  pass  the  property, 
and  it  is  not  material  that  the  sale  should 
have  taken  place  within  an  inclosed  shop. 
Lyon  V.  Be  Paas,  3  P.  &  D.  177;  and 
9  C.  &  P.  68. 

Property  is  altered  by  a  sale  by  the  she- 
riff under  an  execution  against  the  goods 
of  the  owner,  although  the  judgment  itself 
be  erroneous,  and  be  reversed  by  writ  of 
error.  Matthmo  Mammufs  Case,  8  Co. 
187;  1  Burr.  35.  See  tit.  Sheriff. — 
Vendor  and  Vendee. 

(i)  Where  goods  obtained  by  fraud  are 
pawned  witliout  notice,  although  the  owner 
prosecute  the  offender,  on  conviction  he  is 
not  entitled  to  restitution  by  virtue  of  the 
statute.  Parker  v.  Patrick,  6  T.  R,  175. 
See  Honcood  v.  Smith,  2  T.  R.  750.  But 
where  goods  are  obtained  from  the  owner 
by  fraud,  the  property  is  not  changed. 
Noble  v.  Adorns,  7  Taunt.  59;  infra, 
Vendor  and  Vendee. 

Where  goods  stolen  are  pawned,  the 
property  is  not  changed,  even  in  London. 
Packer  v.  Gillies,  2  Camp.  336.  Wilkin's 
Case,  1  Leach,  522.  It  is  provided  by  the 
stat.  1  J.  1,  c.  21,  that  the  sale  of  goods 
wrongfully  taken  to  any  pawnbroker  in 
London,  or  witliin  two  miles  thereof,  shall 
not  alter  tlie  projterty.  Where  the  pawn- 
broker had  not  complied  with  the  requisites 
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having  competent  anthority  (^),  or  by  sale  under  an  execution  (/'),  or  by   Evidence 
transfer  of  a  negotiable  security  {in).  of  title. 


of  tlie  Act,  held,  as  they  precede  the  con- 
tract and  accompany  it,  and  are  not  colla- 
teral, he  acquired  no  property  in  the 
pledge;  and  the  contract  being  void,  his 
lien  was  void  also.  Fergusson  v.  Norman, 
5  Bing.  N.  C.  76,  and  6  Sc.  794.  And 
where  a  person  purchases  goods  stolen, 
not  in  marlcet-overt,  and  sells  them  after 
notice  of  their  having  been  stolen  in  mar- 
ket-overt, the  owner  having  prosecuted 
the  thief  to  conviction,  is  entitled  to  main- 
tain trover  against  him.  Peei-  v.  Hum- 
phrey, 2  Ad.  &  Ell.  4D5 ;  S-  C.  4  N.  &  M. 
430. 

(k)  An  agent  with  a  limited  authority 
cannot  confer  an  interest  beyond  the  ex- 
tent of  that  authority.  If  .1.  deliver  lot- 
tery tickets  to  a  goldsmith  to  receive 
money  for  them,  and  the  latter  deliver 
them  to  B.  in  discharge  of  a  contract 
between  himself  and  B.,  the  property  is  not 
changed.  Salk.  -284 ;  B.  N.  P.  34.  So  an 
agent  who  receives  money  for  his  principal 
cannot  transfer  it  by  way  of  gift.  Salk. 
289;  B.  N.  P.  35.  And  see  Gh/im  v. 
Baker,  13  East,  509.  A  factor  has  not 
power  to  pledge,  &c.  See  Quiroz  v.  Free- 
man, 3  B.  &  C.  34-2.  But  see  the  stat.  6 
G.  4,  c.  94,  as  to  contracts  entered  into  in 
relation  to  goods,  wares  and  merchandizes 
entrusted  to  factors  or  agents. 

By  sec.  1,  factors  or  agents  having 
goods,  &c.  in  possession,  are  deemed  to  be 
the  owners,  so  as  to  give  validity  to  con- 
tracts with  persons  dealing  bonxi  fide  on 
the  faith  of  such  property,  without  notice 
that  such  agents  were  not  the  owners. 

Sec.  2.  Persons  entrusted  with  and  in 
possession  of  bills  of  lading,  &c.  are  to  be 
deemed  to  be  the  owners,  so  far  as  to  be 
enabled  to  make  valid  contracts  for  the 
sale  or  disposition  of  the  goods,  or  deposit 
or  pledge  thereof,  &c.  as  a  security  for  any 
money  or  negotiable  instrument  advanced 


or  given  on  the  ftiith  of  such  documents, 
with  those  who  have  no  notice,  &c. 

Sec.  3.  Provided  that  no  person  shall 
acquire  an  interest  in  goods  in  the  hands 
of  an  agent  in  deposit  or  pledge  as  a  secu- 
rity for  an  antecedent  debt  due  from  the 
party  so  entrusted,  beyond  the  uiterest  of 
the  agent. 

Sec.  4.  Contracts  and  payments  with  and 
to  agents  entrusted  with  goods,  &c.  are 
binding  against  the  owner,  provided  such 
contract  or  payment  be  made  in  the  usual 
course  of  business,  and  without  notice  that 
tlie  agent  was  not  authorized. 

Sec.  5.  Persons  may  accept  goods  from 
a  factor  or  agent  in  pledge,  &c.  notwith- 
standing notice,  but  shall  acquire  no  right 
beyond  what  such  factor  or  agent  had. 

Sec.  6  provides  for  the  right  of  the  true 
owner  to  follow  his  goods  whilst  in  the 
hands  of  his  agent,  or  his  agent  in  case  of 
bankruptcy,  or  to  recover  them  from  a 
third  person  on  paying  his  advances  secured 
upon  them. 

East  India  warrants,  which  pass  by  de- 
livery only,  are  not  negotiable  instruments 
within  the  2d  section.  Taylor  v.  True/nan, 
1  M.  &  M.  C.  453. 

Warrants  for  the  delivery  of  indigo  on 
sales  by  the  East  India  Company,  are  not 
negotiable  instruments  within  6  Geo.  4, 
c.  94,  s,  2.  Taylor  v.  Kymer,  3  B.  &  Ad. 
320. 

A  wharfinger  having  received  flour  in 
that  capacity,  and  without  any  authority 
to  sell,  disposed  of  it  to  a  purchaser  who 
had  no  notice  of  the  want  of  authority. 
The  wharfinger  was  in  the  habit  of  doing 
business  as  a  flour-factor;  held,  neverthe- 
less, that  the  Act  6  Geo.  4,  c.  94,  s.  4, 
which  protects  purchases  made  innocently 
and  in  tlie  ordinary  course  of  business 
from  agents  entrusted  with  goods,  did  not 
apply  to  this  case,  the  wharfinger  not  being 

an 


^.c  t(^: 


(I)  Till  execution  executed  the  property 
remains  in  the  owner,  although  he  cannot 
transfer  the  property  but  by  sale  in  market- 
overt  after  the  delivery  of  the  fieri  facias 
to  the  sheriff.  Payne  v.  Brew,  4  East, 
523;  supra, 10^3.  Lucas  v.  Nockells,  10 
Bing.  182;  but  see  the  opinion  of  Little- 
dale,  J.,  in  Giles  v.  Grover,  1  Clark  &  F. 
177.  By  the  stat.  29  C.  2,  c.  3,  the  pro- 
perty is  bound,  as  between  subject  and 
subject,  by  the  delivery  of  the  writ  to  the 
sheriff.  This  means  (per  Lord  Ellenbo- 
rougli,  in  Payne  v.  Brew,  4  East,  523)  that 
the  goods  are  bound,  as  regards  the  party 
himself,  and  all  claiming  by  assignment 
from,  or  representation  through  or  under 
him ;  and  see  the  observations  of  Patte- 
son,  J.  in  Giles  v.  G rover,  1  Clark  &  F. 
74  ;  and  of  Lord  Hardwicke  in  Lewthal  v. 


TomJiins,  B.  N.  P.  91  ;  and  R.  v.  Wells, 
16  East,  278.  The  debtor  may,  after  the 
delivery  of  the  writ  to  the  slierifT,  make  a 
valid  sale  of  the  goods,  subject  to  the  rights 
of  the  execution  creditor,  to  which  they 
will  be  liable  in  the  hands  of  a  purchaser, 
unless  they  have  been  sold  in  market- 
overt.     Samuel  v.  Buke,  3  M.  &  W.  622. 

(m)  Where  a  promissory  note  or  bill  of 
exchange  has  been  stolen,  and  discounted 
by  the  holdei^  the  question  of  property  has 
frequently  been  made  to  depend  on  the 
question  whether  the  party  taking  the 
note  under  circumstances  which  ought 
to  have  excited  suspicion  used  due  caution, 
the  general  rule  being  clear,  that  bank 
notes,  promissory  notes,  bills,  &c.,  payable 
to  the  bearer,  or  indorsed  in  blank,  and 
other  such  negotiable  securities,  when  taken 

bona 
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1150  trover: 

A  wrongful  taking  does  not  alter  the  property  (71) ;  and  where  the  act  of 
transfer  is  illegal,  no  property  passes  (0). 


an  agent  within  the  meaning  of  the  statute. 
Monk  V.  WhUtenhunj,  2  B.  &  Ad.  484. 

A.  the  owner  of  certain  East  India 
indigo  warrants,  entrusted  them  to  a  broker 
without  any  authority  to  pledge  or  sell; 


the  broker  pledged  them  to  B.  In  an 
action  brought  by  A.  against  B.  for  the 
proceeds  of  the  goods,  the  broker  being 
called  as  a  witness  for  the  plaintiff  stated 
that  he  parted  with  the  warrants  to  the 
defendant 


bond  fide  and  for  a  valuable  consideration, 
pass  by  delivery,  notwithstanding  any  de- 
fect of  title  in  the  party  transferring.  See 
above  tit.  Bills  of  Exchange  ;  and  per 
Holroyd,  J.,  Woohey  v.  Pole,  4  B.  &  A.  1. 
And  tlie  same  rule  applies  to  other  negotia- 
ble securities,  such  as  exchequer  bills,  &c. 
See  Wooltey  v.  Pole,  4  B.  &  A.  1 .  Gorgier 
V.  Mievllle,  3  B.  &  C.  4.5. 

A  bill  of  exchange  was  stolen  during  the 
night  and  taken  to  the  office  of  a  discount 
broker  early  in  the  morning,  who  dis- 
counted it,  although  the  person  who 
brought  it  was  unknown  to  him,  and  with- 
out inquiry.  It  was  left  to  the  jury  to  say 
whether  he  had  not  taken  the  bill  under 
circumstances  which  ought  to  have  excited 
the  suspicion  of  a  prudent  and  careful  man. 
Having  found  for  the  defendant,  who  was 
sued  as  indorsee  of  the  bill,  the  Court  re- 
fused to  disturb  the  verdict.  Gill  v.  Cubitt, 
3  B.  &  C.  466.  So  in  Snow  v.  Peacock, 
3  Bing.  406,  it  was  left  to  the  jury  to  say 
whether  the  plaintiffs,  from  whom  a  500 1. 
bank-note  had  been  stolen,  had  used  due 
diligence  in  advertising  the  loss,  and  whe- 
ther the  defendant  had  used  due  and  rea- 
sonable caution  in  taking  the  note.  There- 
fore qu.  as  to  Lawson  v.  Weston,  4  Esp.  C. 
56. 

The  plaintiff,  having  lost  a  100  I.  bank 
post-bill  indorsed  in  blank,  in  a  hackney 
coach  in  London,  used  every  means  to  pub- 
lish the  loss  and  to  recover  it;  shortly 
afterwards  the  defendants,  bankers  at 
Brighton,  cashed  the  bill  for  a  stranger 
on  tlie  usual  commission,  who  wrote  in  a 
very  illiterate  hand  a  false  address  on  the 
bill,  stating  that  he  was  going  to  South- 
ampton ;  the  Judge  directed  the  jury  to 
consider  whether  tiiere  was  want  of  proper 
caution  in  the  plaintiff  as  to  the  property, 
and  a  want  of  diligence  after  the  loss,  or 
negligence  on  the  part  of  the  defendants 
receiving  it ;  and  the  jury  having  found 
their  verdict  for  the  jjlaintiff,  the  Court 
refused  to  disturb  it.  Strange  v.  Wigney, 
6  Bing.  677. 

Certain  bordereaus  and  coupons  (in  the 
nature  of  scrip  for  foreign  stock,  and  with 
which  a  certificate  was  originally  given, 
entitling  the  holder  to  further  advantages 
of  renewal)  had  been  deposited  by  the 
plaintiff  with  his  broker  in  order  to  have 
them  renewed,  kecphig  the  certificates  in 
his  own  ])ossession ;  tlie  broker  tranferred 
the  bordereaus  and  coupons  to  the  de- 
fendant, upon  a  deposit  of  a  large  sum  for 


investment,  and  subsequently  absconded: 
in  an  action  of  debt  for  the  sum  received 
by  the  defendant  on  the  instruments,  and 
detinue  for  the  instruments  themselves; 
held,  that  the  jury  were  properly  directed 
to  say  whether  such  instruments  passed  by 
delivery,  and  whether  the  defendant  acted 
with  due  caution  in  receiving  them  with- 
out requiring  the  certificates;  both  which 
points  the  jury  having  negatived,  the 
Court  refused  a  new  trial.  Lang  v.  Smith, 
7  Bing.  284  ;  and  5  M.  &  P.  78. 

Where  a  party  took  cheques  bon&  fide 
after  they  became  due,  which  had  been 
fraudulently  obtained,  and  received  the 
amount ;  it  was  held,  in  an  action  to  recover 
back  the  amount,  that  it  was  properly  left 
to  the  jury  to  find  for  the  plaintiff,  if  they 
thought  that  the  circumstances  of  the  case 
were  such  as  ought  to  have  excited  the 
suspicions  of  prudent  men,  and  that  the 
defendant  had  not  acted  with  reasonable 
caution ;  but  otherwise  to  find  for  the 
latter.  Rothschild  v.  Cor?iey,9  B.&  C.  388. 

The  rule  as  to  bills  and  notes,  that  a 
party  taking  them  after  they  are  due  takes 
with  the  same  title  as  the  party  from  whom 
he  receives  them,  is  not  applicable  to 
cheques.     Ibid. 

Where  after  the  6  Geo.  4,  c.  94,  s.  2, 
the  defendants  received  East  India  war- 
rants in  pledge  for  money  advanced  from 
a  factor ;  it  was  held  to  have  been  pro- 
perly left  to  the  jury  to  say  whether  the 
circumstances  were  such  that  a  reasonable 
man  of  business  applying  his  understand- 
ing to  them  would  know  that  the  warrants 
were  not  the  property  of  the  party  pledg- 
ing ;  and  if  so,  that  the  defendants  were 
not  entitled  to  retain  them  (Tenterden, 
L.  C.  J.)  Evans  v.  Trueman,  2  M.  &  M. 
10.  And  see  Eastiy  v.  Crockford,  10 
Bing.  245. 

But  in  later  cases  the  principle  of  the 
above  decisions  has  been  questioned,  par- 
ticularly by  Mr.  Baron  Parke,  in  giving 
judgment  in  the  case  of  Foster  v.  Pear- 
son, 1  C.  M.  &  R.  855,  referring  to  the 
cases  of  Crook  v.  Jadls,  5  B.  &  Add.  909 ; 
and  Backhouse  v.  Harrison,  ib.  And  it 
seems  now  to  be  settled  that  the  real 
question  in  principle  is,  whether  the  taker 
acted  bonil  fide.  Goodman  v.  Harvey,  4 
Ad.  &  Ell.  870. 

(h)  Cou).  Dig.  Blens,  E. 

(0)  Supra,  notes  (u)  and  (.r).  A  sale 
of  living  pheasants  transfers  no  property. 
Helps  v.  Glenister,  8  B.  &  C.  553. 
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The  consignee  of  goods  landed  on  the  defendant's  wharf  may  prove  his  Evidence 
title  by  parol,  although  the  bill  of  lading  indorsed  to  him  cannot  be  received  ^^  *'*  '^• 
in  evidence  for  want  of  a  stamp  {p). 

Where  a  vendor  has  delivered  goods  to  a  carrier,  which  are  converted  by 
a  stranger,  either  the  owner  or  the  carrier  may  maintain  trover  ;  the  carrier 
by  virtue  of  his  interest  as  a  bailee  (q) ;  the  owner,  by  reason  of  his  title,  not 
having  parted  with  the  right  of  possession.  But  whether  the  vendor  or 
vendee  is  the  owner,  and  entitled  to  bring  trover,  usually  depends  upon  the 
nature  of  the  contract  between  them  (;•). 


defendant  under  a  contract  whicli  was  in 
writinij;  held  that  a  defehdant  seeking  to 
avail  himself  of  the  statute  must  prove  his 
contract  with  the  broker,  and  consequently 
that  it  was  incumbent  on  B.  to  produce 
the  written  agreement.  Evans  v.  Trueman 
mid  others,  2  B.  &  Ad.  886. 

Where  during  the  months  of  December 
1825  and  January  1826,  the  plaintiff,  a 
foreign  merchant,  consigned  wines  to  his 
agent  here,  who  pledged  the  dock-warrants 
to  raise  money,  being  at  the  time  under 
acceptances,  making  the  balance  thereon 
in  his  favour  to  the  amount  of  2,0507.; 
but  the  cash  account  beuig  1,400/.  against 
him,  the  plaintiff,  according  to  his  usual 
course  of  dealing,  provided  for  all  accept- 
ances before  they  became  due,  and  did  so 
for  the  bills  running  at  the  time  of  the 
pledge;  held  that  the  factor  could  not  under 
such  circumstances  pledge ;  he  had  only  a 
right  to  detain  nomine  poence  till  the  liabi- 
lities were  discharged.  Blandy  v.  A  Han, 
3  C.  &  P.  447  ;  and  see  Fletcher  v.  Heath, 
1  M.  &  Ry.  335,  and  7  B.  &  C  517. 

The  plaintiff  accepted  a  bill  drawn  by 
N.  in  order  to  be  discounted  for  a  specific 
purpose,  which  being  accomplished  by  otlier 
means,  the  plaintiff  directed  N.  to  retain 
it  in  his  own  hands,  in  order  to  raise 
money  on  it  if  the  plaintiff  should  want  it; 
iV".  having  afterwards  transferred  it  to  the 
defendants  with  knowledge  that  it  was  tlie 
plaintiff's,  and  that  N.  had  no  title  to  dis- 
pose of  it,  held  tliat  the  plaintiff  might 
maintain  trover,  and  that  it  was  immaterial 
that  it  might  be  of  no  value  to  the  plaintiff 
when  he  had  obtained  it.  Evans  v.  Kymer, 
1  B.  &  Ad.  528;  and  see  Goggerley  v. 
Cuthhert,  2  N.  R.  170. 

If  goods  or  bills  be  deposited  for'  a  spe- 
cific object,  and  the  bailee  will  not  perform 
that  object,  he  must  return  them ;  the  pro- 
perty of  the  bailor  is  not  divested  or  trans- 
fen-ed  until  that  object  is  performed.  Bu- 
chanan V.  Findley,  9  B.  &  C.  738. 

Where  goods  are  sohl  by  an  agent  with- 
out authority,  and  the  j;rincipal  brings 
trover  against  the  vendee,  the  jury  should 
be  directed  to  find  for  the  plaintitf,  or  to 
say  whether  the  plaintiff,  by  his  conduct, 
had  enabled  the  agent  to  hold  himself  out 
as  having  property  as  well  as  possession. 
Dyer  v.  Pearson,  3  B.  &  C  38. 

Secus  in  the  case  of  a  negotiable  instru- 
ment wliich  passes  by  delivery.  The  owner 
of  an  E.\chequer  bifl  (the  blank  not  being 


filled  lip)  placed  it  in  the  hands  of  J.  S. 
for  sale.  J.  S.  deposited  it  at  his  banker's, 
who  made  advances  to  the  amount;  held, 
that  the  property  in  the  bill  passed  by 
delivery,  as  in  cases  of  bank-notes  and  bills 
of  exchange.  Wookey  v.  Po?e,4  B.  &  A.  1. 
So  in  the  case  of  a  Prussian  bond  payable 
to  the  holder.  Gorgier  v.  Mlev'dle, 
3  B.  &  C.  45. 

But  if  a  negotiable  .security  be  delivered 
by  the  owner  to  another,  for  the  purpose  of 
raising  money,  and  it  passes  into  the  hands 
of  one  who  receives  it  without  considera- 
tion, the  property  is  not  altered,  and  the 
owner  may  maintain  trover  against  the 
holder.  Thus,  if  A.  indorse  a  bill  drawa 
in  his  favour,  and  accepted  by  -B.  in  order 
that  he  may  receive  money  upon  it  for  A. 
by  negotiating  it,  and  B.  gives  it  to  C, 
who  puts  it  into  the  hands  of  D.  without 
consideration  two  years  after  the  bill  is 
due,  A.  may  maintain  trover  against  D. 
Goggerley  v.  Cuthhert,  2  N.  R.  170. 

if  A.  supply  B.  with  money  for  a  spe- 
cific purpose,  and  B.  in  violation  of  the 
trust  buys  another  chattel  with  the  money, 
as  a  horse  for  his  own  use;  A.  may  main- 
tain trover  for  the  horse  against  B.  or  his 
assignees  under  a  commission  of  bankrupt. 
Taylor  v.  Plonier,  3  M.  &  S.  562. 

A  delivery  of  a  chattel  by  an  agent  au- 
thorized to  sell  it,  to  his  own  agent  for  the 
purpose  of  sale,  is  not  a  conversion.  2  B. 
&  P.  438. 

{p)  Davis  V.  Reynolds,  1  Starkie's  C. 
115. 

(q)  Dawes  v.  Peek,  8  T,  R.330;  although 
the  vendor  pay  for  booking.     Ibid. 

(r)  Where  goods  are  ordered  from  a 
tradesman  to  be  sent  by  a  particular  car- 
rier, the  delivery  to  tlie  carrier  or  his  agent 
vests  the  property  in  the  vendee.  Dawes 
V.  Peck,  8  T.  R.  330 ;  Dutton  v.  Solomon- 
son,  3  B.  &  P.  583;  King  v.  Meredith, 

2  Camp.  639 ;  B.  N.  P.  35,  6 ;  Salk.  18. 
Secus,  where  the  goods  are  delivered  by 
mistake  to  a  mere  stranger.  Salk.  18; 
B.  N.  P.  36.  So  the  goods  vest  in  the 
vendee  by  the  delivery  to  a  carrier  not 
named,  after  a  general  order.  B.  N.  P.  36 ; 
Godfrey  v.  Furzo,  3  P.  W.  186.  And  per 
Ld.  'Alvauley  in  Dutton  v.  Solomonson, 

3  B.  ck  P.  584.  And  per  Lord  Hardwicke 
in  Snee  v.  Prescot,  1  Atk.  248;  Copcland 
V.  Lewis,  2  Starkie's  C.  83.  Altb.outik 
the  goods  be  sent  on  condition  that  the 
vendee   iiyiy  reject  them   if   he  dislikes 
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Tiie  possession  of  land  h  prima  facie  exidence  of  title  to  all  minerals  under 
the  land  (s). 

It  is  an  established  principle,  that  whoever  is  entitled  to  the  land,  has  also 
a  right  to  all  the  title-deeds  affecting  it{t).  And  although  he  may  have 
been  guilty  of  negligence,  and  thereby  enabled  a  prior  owner  to  obtain 
money  by  a  deposit  of  the  deeds,  he  may  recover  them  without  tendering 
the  mortgage-money. 

A  prior  incumbrancer  who  takes  an  assignment  of  a  lease,  wliich  is  duly 
registered,  but  through  ignorance  and  mistake  leaves  it  in  the  possession  of 
the  mortgagor,  who  surrenders  it,  and  takes  a  new  lease  at  an  increased 
rent,  may  (in  the  absence  of  fraud)  recover  the  original  lease  in  trover  (m). 
rossession.  In  general  the  right  of  property  draws  after  it  the  possession.  But  even 
in  the  case  of  special  property  the  special  owner  may  sometimes  maintain 
trover,  although  he  has  not  had  actual  possession.  Thus,  a  factor  to  whom 
goods  have  been  consigned,  but  who  has  never  received  them,  may  maintain 
the  action  (x).     But  in  other  cases  of  special  property  possession  is  often 


them.  B.  N.  P.  36 ;  cites  Haynes  v.  Wood, 
per  Herbert,  J.,  Surrey,  1636.  And  he 
will  be  bound  to  pay  the  price  if  the  car- 
rier keep  them.  lb.  And  he  only  could 
recover  against  the  carrier.  lb.  Unless 
the  vendor  can  establish  fraud  as  between 
the  caiTier  and  the  vendee ;  as,  that  it  was 
agreed  between  them  that  the  carrier 
should  keep  the  goods  to  satisfy  a  debt 
due  to  him  from  the  vendee,  who  was 
about  to  abscond ;  for  if  there  was  no  in- 
tention on  the  part  of  the  carrier  to  deliver 
the  goods  to  the  vendee,  he  never  accepted 
them  for  the  vendee,  and  the  property 
never  vested  in  the  latter,  but  remained  in 
the  vendor.  lb.  And  the  question  of  fraud 
is  for  the  jury.  lb.  But  if  the  vendor 
engage  to  deliver  the  goods  to  the  vendee, 
the  carrier  is  the  agent  of  the  vendor,  who 
is  liable  to  the  risk.  Vale  v.  Baylc, 
Cowp.  286.  If  the  vendor  agree  with  the 
carrier  to  pay  him  for  the  carriage,  the 
vendor  may  maintain  an  action  on  the 
contract,  for  there  tlie  property  is  out  of 
the  question.  Davis  v.  James,  5  Burr. 
2660;  Moore  v.  Wilson,  1  T.  R.  659. 

{s)  The  sinking  a  shaft  and  raising  ore 
in  the  plaintiffs  land,  is  prima  facie  evi- 
dence of  ownership.  Although  the  same 
witness  prove  that  the  ore  was  taken  away 
by  a  person  who  had  a  shaft  in  an  adjoin- 
ing close,  and  was  getting  the  same  lode  of 
cop))er  under  the  ])l;iintiff's  land  when  the 
plaintiff  sunk  his  shaft.  Rowe  v.  Brenton, 
8  B.  .^  C.  737. 

{t)  Harrington  v.  Price,  3  B.  &  Ad. 
170.  Where  a  husband  having  made  a 
post-nuptial  settlement  of  certain  premises, 
afterwards  obtained  the  title-deeds  from 
the  wife's  trustees,  and  deposited  them 
with  his  banker  as  a  security  for  advances ; 
liehl,  that  the  trustees  were  entitled  to 
recover  the  deeds  in  trover,  and  thsit  the 
bankers  were  not  to  be  deemed  purchasers 
within  the  27  Eliz.  c.  4,  s.  2.  Kerrison  v. 
Uorrien,  'J  Biug.  76. 


{u)  Bailey  v.  Fermor,  9  Price,  262 ;  see 
Evans  v.  Bicknell,  6  Ves.  174;  Burnett  v. 
Weston,  12  Ves.  130. 

{x)  Per  Evre,  C.J.  in  Foicler  v.  Dmvn, 
1  B.  &  P.  47.  And  see  2  Will.  Saund. 
47  d.  So  in  the  case  of  a  gift  of  a  chattel 
not  perfected  by  delivery ;  so  if  the  con- 
signor of  goods  in  transitu,  on  hearing  of 
the  consignee's  insolvency,  indorses  the  hill 
of  lading  to  the  plaintiff,  directing  him 
to  take  possession,  he  may  maintain  trover 
against  a  wharfinger  who  refuses  to  deliver 
them.  Morrison  v.  Gray,  2  Bing,  260. 
Sargent  v.  Morris,  2  B.  &  A.  277.  By 
the  law  of  England  property  may  be  di- 
vested without  actual  delivery,  e.  g.  horse 
sold  in  stable.  Secus,  according  to  the 
civil  law;  per  Fortescue,  J.  Str.  167. 

Property  is  not  changed  by  a  gift  to  a 
specified  intent,  as  of  marriage,  which  is 
broken  off.     P.  C.  5  Mod.  141. 

The  grantee  of  the  Crown  of  ivreclis  has 
a  special  property  or  title  to  the  inter- 
mediate possession  until  the  true  owner 
appears  and  makes  good  his  claim  within 
the  prescribed  period  (1  &  2  Geo.  4,  c.  lb, 
s.  26).  Bailiffs, ^'c.  JDunchurchv.  Sterry, 
1  B.  &  Ad.  831. 

Tlie  plaintiff  being  in  tlie  possession  of 
land  in  wliich  he  had  sunk  a  shaft  and 
raised  ore,  held  in  trover  against  the  de- 
fendant, who  had  a  shaft  in  land  adjoining, 
and  had  taken  away  the  ore  so  raised  by 
the  plaintiff,  that  it  was  a  sufReient  primH 
facie  evidence  of  the  plaintiff's  title  to  the 
ore.     Rowe  v.  Brenton,  8  B.  &  C.  737. 

Where  a  toll  of  corn  had  been  cus- 
tomarily taken  Iiy  dipping  into  the  sack, 
so  as  to  bring  out  a  certain  (juantity,  and 
the  collector  varied  from  the  proper  mode 
(by  sn-eeplng  instead  of  lifting  the  toll), 
so  as  to  take  more,  held  that  trover  lay 
against  him  for  the  excess.  Norman  v. 
Bell  and  another,  2  B.  &  Ad.  190. 
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essential,  as  in  the  case  of  a  sheritt;  wlio  has  no  special  property  in  goods  to 
be  taken  in  execution  before  seizure  {>/). 

If  the  action  be  brought  against  a  mere  wrong-doer,  the  mere  fact  of  pos-   Possession 
session  by  the  plaintiff  is  usually  sufficient  evidence  of  title,  even  although  J^:^'^;*^/^";*- 
the  plaintiff  claim  under  a  titlo  which  is  defective.     For  the  possession  of  ^^^ 
property  is,  as  has  been  seen,  prima  fade  evidence  of  ownership  (z). 

And  bare  possession  is  primd  facie  sufficient  against  a  mere  wrong-doer. 
Thus,  one  who  finds  a  jewel  may  maintain  trover  against  any  one  who  cou- 
verts'it  except  the  owner  (a).  For  the  title  depending  upon  possession, 
however  recent,  must  prevail  against  a  mere  wrong-doer  who  cannot  rebut 
it.  So  an  uncertificated  bankrupt  may  maintain  trover  for  goods  acquired 
since  his  bankruptcy  against  all  but  his  assignees  {b).  The  mere  possession 
of  a  ship  by  one  as  owner,  is  sufficient  prima  facie  evidence  of  ownership  (e). 
Again,  where  the  plaintiff  had  possession  of  a  ship  under  a  transfer  which 
was  void  for  want  of  compliance  with  the  Register  Acts,  it  was  held  to  be 
a  sufficient  title  against  a  stranger  who  seized  part  of  the  wreck  of  the 
ship  (d). 


{y)  And  if  a  sheriff  having  taken  goods 
in  execution  assent  to  tlieir  being  taken  by 
one  who  had  ordered  them  to  be  made  by 
the  judgment-debtorand  had  paid  for  them, 
lie  cannot  afterwards  retake  tliem  to  satisfy 
his  poundaae.  Goode  v.  Langley,  5  B.  &  C. 
2().  Coals  on  a  wharf  were  seized  as  a  dis- 
tress by  service  of  notice  of  distress  on  tlie 
tenant,  wlio  by  afterwards  requesting  that 
the  notice  of  sale  might  not  be  publislied 
recognized  the  seizure ;  it  was  held  that 
as  between  the  parties  it  was  a  sufficient 
seizure,  although  no  one  remained  in  pos- 
session, and  not  to  be  deemed  an  abandon- 
ment, the  11  Geo.  2  authorizing  the  laud- 
lord  to  keep  the  goods  on  the  premises. 
Swann  v.  Ji^arl  of  Fahnonth,  8  B.  &  C. 
456.  In  the  morning  of  tlie  day  in  which 
a  formal  distress  was  made,  the  landlord, 
liearing  that  property  was  about  to  be  re- 
moved, and  his  tenant  and  a  third  person 
disputing  about  a  hithe,  laid  his  bauds  on 
it,  saying,  "  it  shall  not  be  removed  until 
my  rent  is  paid  ;"  held  that,  there  being  no 
collusion  between  the  landlord  and  tlie 
tenant,  the  distress  was  to  1  e  taken  to 
have  commenced  at  the  time  of  the  land- 
lord's coming  on  the  premises,  and  that  the 
lathe  having  been  improperly  removed,  he 
had  a  right  to  recover  it  back  in  trover. 
Wood  V.  Nann,  5  Bing.  10,  and  2  M.  & 
P.  27. 

{z)  Per  Ld.  Kenvon,  in  Wehb  v.  Fox,  7 
T.  R.  397  ;  Sutton  \.  Buctt,  2  Taunt.  302 ; 
Burton  v.  Hughes, 'i,  Bing.  173;  su2>r(i, 
1144;  Robertson  \.  Freitcli, 4  East,  180; 
Thomas  v.  Foyle,  5  Esp.  C.  88  ;  Abbott's 
L.  S.  73;  supra,  872.  890.  In  Sheriff  v. 
Cadell,  2  Esp.  Ca.  G17,  where  the  plaiutiif 
produced  the  ship's  register,  which  showed 
that  the  property  was  in  a  third  person, 
and  failed  iu  proving  an  assignment  to  him- 
self for  want  of  tiie  attesting  witnesses, 
Ld.  Kenyon  held  that  he  could  not  after- 
wards resort  to  evidence  of  possession. 
This  case  seems  however  to  be  virtually 


overruled.  See  the  cases  above  cited.  If 
the  plaintiff  had  inadvertently  shown  that 
the  property  was  in  another  at  the  time  of 
the  conversion,  the  presumption  arising 
from  mere  possession  must  have  yielded  to 
the  positive  proof;  but  the  previous  owner- 
ship of  another  is  not  inconsistent  with 
property  in  the  plaintiff  at  the  time  of  the 
conversion. 

(a)  Armory  v.  Delamirie,  Str.  505  ; 
2  Saund.  47.  a. 

(b)  Webb  V.  Fox,  7  T.  R.  391,  and  the 
cases  there  cited ;  and  Fowler  v.  Down, 
1  B.  &  P.  44  ;  Chippendale  v.  Tomlinson, 
Cooke's  B.  L.  260 ;  Evans  v.  Brown,  1 
Esp.  C.  170;  La  Roche  v.  Wakeman, 
Peake's  C.  140 ;  Silk  v.  Osborn,  1  Esp.  C. 
140. 

(c)  Robertson  v.  French,  4  East,  130. 

(d)  Sutton  V.  BucJi,  2  Taunt.  202.  In 
trover  for  a  quantity  of  rushes,  it  was  prov- 
ed that  the  plaintiff  being  possessed  of  a 
cottage  at  T.,  and  an  inhabitant  there,  and 
as  such  claiming  a  right  to  cut  ruslies  upon 
T.  common  for  his  own  use,  cut  down  about 
five  or  six  loads  of  rushes,  which  the  de- 
fendant seized  and  carried  away.  Tlie 
Judge  nonsuited  the  plahitiff,  but  a  rule 
having  been  obtained  why  there  should  not 
be  a  new  trial,  the  Court  set  aside  the  non- 
suit, and  said,"  This  is  such  evidence  of  pro- 
perty in  the  plaintiff,  and  conversion  in  the 
defendant,  tliat  they  appear  to  be  wrong- 
doers, for  they  have  neither  by  evidence 
nor  pleading  shown  any  right  or  title  what- 
ever to  these  rushes,  and  appear  to  the 
Court  to  be  mere  strangers.  Indeed  if  a 
person  hath  no  colour  of  right  at  all  to  cut 
down  rushes, or  to  take  any  other  tiling,  lie 
cannot,  by  cutting  the  rushes  or  taking  the 
thing  without  any  colour  of  right,  acquire 
property  therein.  But  in  the  ease  at  bar, 
the  plaintiff  proved  he  had  a  right  to  cut 
the  rushes  ;  that  he  did  cut  tliem  ;  and  we 
are  all  of  oi)inion  that  he  tliereby  gained 
a  property  tliciein."     Bachham  v.  Jesup, 
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It  may  be  observed  in  general,  tbat  where  there  is  any  doubt  as  to  the 
possession  of  the  identical  goods  in  question,  it  is  requisite  to  be  prepared 
with  evidence  to  show  the  plaintiff's  title,  and  to  establish  the  identity  of 
the  o-oods  by  evidence  of  his  purchasing  them  from  a  former  owner,  or  in 
market-overt,  or  otherwise;  and  also  with  proof  of  the  bill  of  sale,  or  bills 
of  parcels,  lading,  &c.  (e),  or  of  other  documents  describing  the  chattels  and 
accompanying  the  transfer. 

Where  the  plaintiff  brought  trover  to  recover  the  value  of  certain  bank- 
notes which  had  been  found  by  the  defendant  in  a  pocket-book,  and  it  was 
proved  that  the  notes  had  been  delivered  out  by  a  banker's  clerk  in  ex- 
change for  a  cheque  payable  to  the  plaintiff  or  bearer,  and  there  was  no 
evidence  that  the  cheque  had  been  ever  negotiated,  or  that  any  claim  to  the 
notes  had  been  made  on  behalf  of  any  other  person,  it  was  held  to  be  pre- 
sumptive evidence  of  title  in  the  plaintiff  (/). 

Ao-ain  the  right  of  possession  must  exist  at  the  time  of  the  conversion. 
Thus  the  owner  of  goods  who  has  parted  with  the  right  of  possession  by 
lettino-  them  to  a  tenant  for  a  term,  cannot  maintain  trover  against  the  she- 
riff for  seizing  them  under  an  execution  during  the  term  {y).  And  if  goods 
stolen  be  purchased  in  market-overt,  and  sold  by  the  purchaser  before  the 
conviction  of  the  felon,  the  owner  cannot  recover  by  virtue  of  the  statute 
against  such  purchaser,  for  the  sale  in  market-overt  changed  the  property ; 
and  the  plaintiff's  title  to  possession  under  the  statute  21  H.  8,  c.  11,  did 
not  accrue  till  the  conviction,  consequently  he  had  no  title  at  the  time  of 


3  Wils.  332.  In  the  case  of  Basset  v. 
3Iaynard,  Cro.  Eliz.  819,  Sir  T.  Palmer, 
being  seised  of  a  great  wood,  granted  to 
Cornford  as  many  trees  as  would  make 
600  cords  of  wood.  Cornford  assigned  his 
interest  to  the  plaintiff.  Afterwards  Sir 
T.  Palmer  granted  to  the  defendant  so 
many  trees  as  would  make  4,000  cords  of 
wood,  to  he  taken  at  his  election.  The 
plaintiff,  by  the  assignment  of  Sir  T.  Pal- 
mer, cut  down  the  trees  in  question,  and 
the  defendant,  claiming  by  virtue  of  his 
grant,  took  them  ;  and  it  was  found  tliat 
there  was  sufficient  wood  left  for  the  de- 
fendant. And  it  was  held  that  the  action 
was  maintainable  even  admitting  the  grant 
to  the  plaintiff  to  have  been  void  ;  for  by 
the  cutting  down  of  them  he  had  possession, 
and  a  good  title  against  the  defendant  and 
every  stranger ;  and  being  cut  down,  it  was 
not  lawful  for  the  defendant  to  take  them. 
For  if  one  sell  1 ,000  cords  of  wood,  to  be 
taken  at  the  vendee's  election,  and  after- 
wards tlie  grantor  himself, or  a  stranger,  cut 
down  some  of  the  wood,  the  grantee  cannot 
take  that  which  is  cut  down,  but  ought  to 
make  his  grant  good  out  of  that  which  is 
growing.  So,  where  in  trespass  for  taking 
and  dispersing  a  load  of  fern  ashes,  the  de- 
fendant pleaded  a  right  of  common,  and  of 
cutting  fern  in  a  particular  place  in  which 
the  plaintiff  wrongfully  cut  fern,  and  burnt 
it,  whereupon  the  defendant  scattered  it,  as 
well  he  might.  On  demurrer  to  the  plea, 
the  Court  held,  that  if  the  plaintiff  did  him 
any  damage  lie  might  have  brought  his  ac- 


tion ;  but  after  the  plaintiff  had  burnt  the 
fern,  and  thereby  acquired  possession  of  it, 
a  commoner  had  no  right  to  disperse  it. 
Woadson  v.  Naioton,  2  Str.  777.  So  it 
has  been  held  that  a  waterman's  widow 
might  maintain  trover  for  the  earnings  of 
her  apprentice  de  facto.  2  Will.  Saund. 
47.  a. 

(e)  Supra,  429. 

(/)  Greensfreet  and  another  v.  Can; 
1  Camp.  551.  Where  the  plaintiff  claim- 
ing to  be  the  mortgagee  of  goods  seized  in 
execution,  and  about  to  be  sold,  stood  by 
without  any  opposition  or  intimation  of  his 
right ;  held  that  such  conduct  was  to  be 
submitted  for  the  opinion  of  the  jury, 
whether  he  had  not  ceased  to  be  the  owner. 
PicMrd  Y.  Sears,  2  Nev.  &  P.  488 ;  and 
6  Ad.  &  Ell.  469.  And  see  Heane  v.  Bo- 
gers,  9  B.  &  C.  686  ;  4  IM.  &  Ry.  468 ;  and 
Graves  v.  Key,  3  B.  &  Ad.  318,  n. 

{g)  Gordon  v.  Harper,  7  T.  R.  13. 
Pine  V.  Dor,  1  T.  R.  55.  Pain  v.  Whlta- 
ker,  R.  &  M.  99;  Cro.  Car.  242;  3  Lev. 
209;  Pal.  327.  But  where  the  plaintiff 
demised  a  mill  and  machinery  annexed  to 
the  mill,  and  the  tenant  wrongfully  severed 
the  machinery,  and  the  sheriff  seized  and 
sold  it  under  a  Ji-fa.  against  the  goods  of 
the  tenant,  it  was  held  that  trover  lay 
against  the  vendee.  For  on  severance  the 
property  vested  in  the  plaintiff',  and  the 
sheriff  wrongfully  seizing  the  goods  of 
the  landlord  under  an  execution  against 
the  tenant,  could  confer  no  title  i)y  sale. 
Farrant  v.  Thompson,  5  B.  &  A.  826. 
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the  conversion  (?i).  So  though  a  reiulee  of  g-oods  acquires  property  in  tlicni 
by  the  contract  of  sale,  yet  he  does  not  acquire  any  right  of  possession  until 
he  pays  or  tenders  tiie  price  (i). 

The  property,  it  seems,  need  not  be  described  with  great  minuteness,  but  Variance. 
if  it  be  precisely  described  a  variance  will  be  fatal  (k).  As,  if  a  written 
instrument  be  described  by  the  date,  sum,  parties,  and  other  particulars  (/). 
Notice  to  i^roduce  the  instrument  is  unnecessary  (??i).  A  variance  from  the 
means  or  manner  in  wliich  the  goods  are  alleged  to  have  come  into  the  de- 
fendant's possession  is  immaterial,  for  this  is  but  inducement,  and  need  not 
be  proved  (ji). 

A  variance  as  to  the  number  of  owners  will  not  be  material  except  so  far 
as  regards  the  damages,  provided  the  plaintiff  be  an  ow^ner,  for  the  non- 
joinder is  pleadable  in  abatement  only  (o)  ;  and  the  plaintiff  may  declare  on 
his  own  possession  and  prove  his  title  as  assignee  of  a  bankrupt,  executor, 
&c.  (p).  But  if  he  declare  as  assignee  of  ^.,  B.  and  C,  bankrupts,  and  the 
declaration  contain  but  one  count  on  a  joint  possession  by  the  three,  he  can- 
not recover  in  resjiect  of  property  which  belonged  to  A.  alone,  and  not  to 
the  three  jointly,  but  only  in  respect  of  property  which  belonged  to  the 
three  jointly.  But  had  the  declaration  contained  a  count  stating  possession 
in  the  assignee  he  might  have  recovered  the  whole,  as  it  was  a  joint  commis- 
sion, and  tlie  assignment  passed  both  separate  and  joint  effects  (q). 

If  the  plaintiff  declare  as  the  assignee  of  yl.,  the  allegation  is  proved  by  a 
joint  commission  against  A.  and  B.  (r). 

Jn  trover  to  recover  a  bond  or  other  written  instrument,  the  action  itself 
is  sufficient  notice  to  produce  the  bond  or  other  instrument  stated  in  the 
declaration  (s). 

2dly.  A  conversion  by  the  defendant.     The  conversion  is  the  gist  of  the   Conversion. 
action  ;  the  manner  in  which  the  goods  came  into  the  hands  of  the  defend- 
ant is  mere  inducement,  and  need  not  be  proved  (t).     But  the  circumstances 


(h)  Horwood  v.  Smith,  2  T.  R.  750. 
So  wliere  furniture  is  let  to  a  married 
woman  living  apart  from  her  husband,  the 
owner  may  maintain  trover,  for  she  cannot 
aajuire  the  right  of  possession  by  contract. 
Smith  V.  Plomer,  15  East,  G07.  And  see 
as  to  trees  cut  down  during  a  tenancy, 
supra,  1146. 

(i)  Bloxnm  v.  Sanders,  4  B.  &  C.  941. 
Miles  V.  Gorton,  4  Tyr.  295 ;  2  C.  &  M. 
504,  S.  C;  and  see  tit.  Vendor  and 
Vendee.  Goods  after  purchase  remained 
in  the  sellers'  warehouse,  the  invoice  con- 
taining the  words  on  rent ;  a  bill  was  ac- 
cepted by  the  buyer,  and  whilst  the  bill 
was  running,  part  of  the  goods  were  deli- 
vered to  a  sub-purchaser,  who  paid  ware- 
house rent  to  the  sellers;  before  the  bill 
became  due  the  original  buyer  became 
bankrupt,  and  it  was  dishonoured  at  ma- 
turity. It  was  held  that  the  assignee  of 
the  buyer  could  not  maintain  trover  for  the 
price.  Miles  v.  Gorton,  2  C.  &  M.  504; 
4  Tyr.  295. 

(k)  B.  N.  P.  37  ;  Cro.  Car.  2G2.  A  con- 
version alleged  of  an  assignment,  purporting 
to  be  a  conveyance  from,  &c.  is  proved  by 
evidence  of  a  lease  and  release.  Harrison 
V.  Vallance,  1  Bing.  45.  Trover  for  two 
fiehing  smacks,  with  the  apparel  and  ap- 


purtenances thereunto  belonging ;  a  boat 
and  new  cordage  cannot  be  recovered  as 
apparel  or  appurtenances.  Shannon  v. 
Owen,  1  Moo.  &  M.  C.  392. 

(?)  Wilson  V.  Chambers,  Cro.  Car.  262; 
3  B.  &  P.  145,  6  ;  1  Esp.  C.  50.  See  tit. 
Variance. 

(w)  How  V.  Hall,  14  East,  274.  Scott 
V.  Jones,  4  Taunt,  365.  For  the  action  is 
notice.  But  see  3  T.  R.  306 ;  3  B.  &  P. 
143. 

(?i)  2  Buls.  .306.  313;  Cro.  J.  428;  B. 
N.  P.  33. 

(o)  Supra,  800.  But  if  the  action  be 
brought  by  several,  unless  all  are  owners 
or  part-owners,  they  cannot  recover.    Ibid. 

{p)  B.  N.  P.  37. 

{q)  Cock  V.  Tunno,  London  Sitt.  after 
Hil.  41  G.  3,  cor.  Lord  Kenyon,  Sel.  N.  P. 
1274. 

(?•)  Harvey  v.  Morgan,  2  Starkie's  C. 
17. 

(s)  How  V.  Hull,  14  East,  274  ;  1  Camp. 
144.  In  trover  for  the  certificate  of  a 
ship's  registry,  the  certificate  may  be  proved 
to  have  been  granted,  tliough  no  notice 
has  been  given  to  produce  the  certificate 
itself.  Butcher  v.  Jarratt,  3  B.  &  P. 
143. 

{t)  B.  N.  P.  33 ;  supra,  note  («)• 
4  E  i2 
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Conversion,  under  which  the  chattel  came  into  the  hands  of  the  defendant  are  material 
with  a  view  to  evidence  of  a  conversion :  if  the  taking  itself  was  tortious, 
the  taking  per  se  amounts  to  a  conversion ;  but  if  the  original  possession 
Avas  lawful,  as  by  delivery,  finding,  or  bailment,  then  either  direct  proof  of 
conversion,  by  evidence  of  some  tortious  act,  or  indirect  evidence,  by  a 
wrongful  detention  after  a  demand  and  refusal,  is  essential  (m).  A  conver- 
sion seems  to  consist  in  any  tortious  act  by  which  the  defendant  deprives 
the  plaintiff  of  his  goods,  either  wholly  or  but  for  a  time  (.r).  When  such 
an  act  can  be  proved,  evidence  of  a  demand  and  refusal  is  unnecessary  {y). 
What  act  will  amount  to  a  conversion  when  proved,  is  a  question  of  law. 
The  proof  is  either  direct  or  presumptive ;  direct,  as  by  evidence  that  a 
carrier  broke  open  a  box  entrusted  to  him  for  carriage  {z),  or  that  he  sold 
the  goods  (ft),  or  that  the  defendant,  without  authority,  forcibly  took  and 
carried  away  the  goods  (6),  injured  them  (c),  or  consumed  part  of  them. 
As  that  the  defendant  drew  out  part  of  the  liquor  delivered  to  him  to  be 
carried,  and  filled  up  the  vessel  with  water,  in  which  case  he  is  guilty  of  a 
conversion  of  the  whole  {d) ;  or  caused  the  plaintiff  to  pay  money  for  the 


(?()  See  Enter  v  Boe,  1  Sid.  264. 
(x)  See  Keijivorfh  v.  Hill,  3  B.  &  A. 
685.  As  if  ^.  take  the  horse  of  B.  and 
ride  him,  and  then  deliver  liim  to  J3. 
B.  N.  P.  46 ;  1  Danv.  41.  So  the  wearing 
of  a  pearl  is  a  conversion.  Lord  Petre  v. 
Heneage,  12  Mod.  519.  Goods  were  at- 
tached by  process  in  London,  but  not  taken 
out  of  tlie  possession  of  tiie  party  in  Tidiose 
custody  they  were  originally  placed  by  the 
plaintiff;  the  Court  would  not  extend  the 
fiction  of  a  conversion  so  as  to  support 
trover.  Mallalleu  v.  Laugher,  3  C.  &  P. 
551. 

Where  in  trover  by  the  owner  for  goods 
let  on  hire,  and  seized  by  the  sherifi',  the 
declaration  alleging  the  carrying  and  con- 
verthig,  6cc.  but  it  appeared  that  the 
sherifi"  had  not  sold,  the  learned  Judge 
directed  a  nonsuit.  Dvffill  v.  Spottls- 
woodc,  3  Carr.  &  P.  C.  437.  See  Dunn 
V.  Whitnke)-,  1  C.  &  P.  347. 

The  plaintifi"  having  chartered  his  ship 
for  three  voyages,  on  her  return  from  the 
first  the  anchors  and  cables  were  removed 
to  the  defendant's  wliarf,  alongside  of  which 
the  ship  lay,  but,  as  the  jury  found,  not  in 
the  ordinary  course  of  business,  and  the 
ship  was  shortly  after  seized  and  sold  under 
Admiralty  process,  but  no  demand  of  the 
anchors,  &c.  was  prov(  d  to  have  been  made 
subsequently  to  the  sale  ;  held,  that  as  the 
defendants  had  received  those  articles  from 
tho.-e  who  until  the  sale  of  the  shij)  had 
the  right  to  the  possession,  and  who  might 
have  required  them  again,  they  were  not 
wrong-doers  in  retaining  them  until  the 
sale,  and  no  subsequent  demand  being 
proved,  the  count  in  trover  could  not  be 
supported  ;  lield  also,  that  tlie  mere  re- 
moval of  them  from  the  ship  was  not  such 
an  injury  to  the  plaintiff's  reversionary 
interest  as  to  entitle  him  to  maintain  an 
action  as  for  a  conversion,  Ferguson  v. 
Cristall,  6  Bing.  305. 
In  case  for  an  exces.sive  and  irrc2:ular 


distress,  and  with  a  count  in  trover,  it  ap- 
peared that  after  the  distress  made,  the 
sheriff's  precept  for  re-delivering  the  goods 
on  a  replevy,  had  been  served  by  a  minor 
and  was  treated  as  a  nullity,  and  the  goods 
were  sold,  but  imder  an  arrangement  re- 
delivered to  the  plaintiffs,  and  never  re- 
moved off  the  premises  ;  held  that  the  serv- 
ing of  the  warrant  was  illegal,  and  that 
there  was,  under  the  circumstances,  no 
conversion.  Cuchson  v.  Wiii^or,  2  M.  &  R. 
313. 

Where  the  customary  toll  of  corn  had 
been  by  lifting  the  toll-dish  out  of  the  sack, 
and  the  defendant  had  deviated  from  that 
mode  by  sweeping  the  dish  and  exceeding 
the  lawful  toll ;  held  that  the  owner  might 
maintain  trover  for  the  excess.  Norman 
V.  Bell,  2  B.  &  Ad.  190. 

Assignees  who  wrongfully  receive  bills 
of  exchange  which  have  been  deposited 
with  bankers  who  became  bankrupts,  and 
receive  their  proceeds,  are  liable  in  trover, 
although  no  demand  has  been  made. 
Tenant  v.  Strachan,  1  M.  &  M.  377. 

Plea  in  trover  for  taking  reclaimed  deer, 
the  taking  as  a  distress  damage  feasant ; 
held  that  the  depriving  the  owner  of  the 
use  of  property,  and  exercising  acts  of 
dominion  over  it,  was  a  sufficient  conver- 
sion. Weeding  v.  Aldritch,  1  Perr.  &  D. 
637,  and  10  Ad.  &  Ell.  861. 

(y)  Forsdick  v.  Collins,  1  Starkie's  C. 
173. 

(;;)  2  Will.  Saund.  47,  a. 
(rt)  Ibid. 

{b)  Baldwin  v.  Cole,  6  Mod.  212;  6 
East,  540;  B.  N.  P.  441  ;  2  ^^■ill.  Saund. 
47,  a. 

(c)  2  Will.  Saund.  47,  a. 
{d)  Richardson  v.  Atkinson,  1  Str. 
576  ;  Cro.  Eliz.  219.  But  it  seems  that  a 
conversion  of  part  is  not  a  conversion  of 
the  whole,  if  the  remainder  be  in  a  tit  state 
to  be  delivered  up,  and  the  party  otter  to 
deliver  it  up.      See   the  observations   in 
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release  of  goods  from  a  wrongful  distress  (e) ;  or   that  a  carrier  delivered  Conversion, 
i^oods  by  mistake  to  a  third  person  (/) ;  or  that  the  defendant  took  cattle 
by  way  of  trespass,   and  drove  them  away  (ff),  or  that  he   used  the  pro- 
perty (/t)  without  license  from  the  owner ;  or  misused  a  thing  found  (i). 
And  if  A.  take  goods,  and  B.  take  them  from  A.,  it  is  a  conversion  by 

B.  (k). 

So  if  the  defendant  take  them  by  transfer  from  one  who  has  no  right  to 
transfer  them  (Z).  It  is  otherwise  wliere  the  transfer  is  by  an  agent  autho- 
rized to  dispose  of  the  property,  although  he  deliver  over  the  property  to 
another  to  sell  (m) ;  or  sells  at  a  lower  price  than  he  was  authorized  to 
do  (?0 ;  or  misapplies  the  proceeds  (o). 

So  if  a  sheriff  seize  goods  under  a  fieri  facias  after  an  act  of  bankruptcy 
has  been  committed  by  the  defendant  (jo),  he  is  guilty  of  a  conversion. 

One  declared  a  bankrupt,  on  being  called  on  by  his  assignees,  delivers  up 
his  books ;  this  is  a  compulsory  delivery  ;  and  not  being  in  fact  a  trader,  he 
may  maintain  trover  without  a  previous  demand  (q). 

The  mere  abuse  of  a  chattel  by  a  bailee  is  no  conversion  (r) ;  but  if  he 
use  it  contrary  to  the  design  of  the  bailment  it  is  otherwise  ;  as,  if  a  man  lend 
his  horse  to  go  to  York,  and  the  bailee  goes  to  Carlisle  (s). 

The  discounting  a  bill  of  exchange,  made  payable  at  the  defendant's  bank, 
writing  a  receipt  upon  it,  and  delivering  it  to  the  acceptor,  after  notice  that 
it  has  been  lost  by  the  holder,  is  a  conversion  (t). 

Philpot  V.  Kelley,  3  Ad.  &  Ell.  lOG.  Yet 
qu.  if  part  be  actually  converted  with  in- 
tent to  convert  the  whole. 

(e)  Shipwick  V.  Blancharcl,  6T.  R.  298. 
(/)  Yotde  V.  Harlwttle,  Peake's  C.  49 ; 
3  Taunt.  117.  Stephenson  v.  Hart,  4 
Biug.  483.  So  in  case  of  the  mis-dcllvcry 
of  goods  by  a  wharfinger.  Devcreiix  v. 
Barclay,  2  B.  &  A.  702.  It  is  otherwise 
where  the  goods  are  lost  by  accident.  lb. 
and  see  Ross  v.  Johnson,  5  Burr.  2825.  A 
false  assertion  by  a  carrier  of  his  having 
delivered  goods  to  tlie  consignee,  does  not 
prove  a  conversion.  Attersoll  v.  B riant,  1 
Camp.  409.  The  delivery  of  goods  on  board  a 
vessel  by  the  captain  to  a  wharfinger,  sup- 
posing the  latter  to  have  a  lien  upon  them, 
contrary  to  the  express  direction  of  the 
owner  as  to  their  disposition,  is  a  conver- 
sion. Syecb  v.  Hay,  4  T.  R.  260.  Here 
the  disposition  was  in  direct  contravention 
of  the  will  and  direction  of  the  owner. 
Where  an  agent  for  the  sale  of  goods  in 
India,  being  unatjle  to  dispose  of  them,  de- 
livered them  to  another  agent  for  the  pur- 
pose of  sale,  it  was  held  to  be  no  conver- 
sion. Bromley  v.  Coxicell,  2  B.  &  P.  438. 
{(])  Brucr  v.  Boe,  1  Sid.  264.  And  see 
Baldwinv.  Cole,  6  Mod.  212. 

(A)  Ashy  wearing  a pi'arl.  Lord  Petre 
v.  Heneatjc,  12  Mod.  519.  Muh/rave  v. 
0^<;/t'n,Cro.Eliz.219;  3B.&  A.687.  But 
a  bailee  in  merely  bottling  a  cask  of  wine, 
is  not  guilty  of  a  conversion.  Philpot  v. 
Kelley,  3  A.  &  E.  106. 

(i)  P.  C.  Mulgrave  v.  Ogden,Cio.  Eliz. 
219.  So  if  one  coming  iuto  possession  of 
land  and  finding  a  block  of  stone  there 
belonging  to  another,  remove  it  not  to  a 
conveuient  and  adjacent  place  but  to  a  dis- 


tance. Forsd'ick  V.  Collins,  1  Starkie's 
C.  173.  See  Houghton  v.  Butler,  4  T. 
R.  364. 

(k)   Wilbraham  v.  Snow,  Sid.  438. 
(ZJ  M'Comhie  v.  Davies,  G  East,  538. 
Baldwin   V.  Cole,   6   Mod.  212;    infra, 
11.j8  («)•     And  see  Jacltson  v.  Anderson, 
4  Taunt.  25. 

(Hi)  Stiernhold  v.  Holden,  4  B.  &  C.  5. 
The  goods  being  placed  in  the  hands  of  a 
factor  for  sale,  he  indorsed  the  bill  of 
lading  to  the  defendants,  who  accepted  a 
bill  for  him,  and  he  directed  the  defend- 
ants to  sell  the  goods  and  reindjurse  them- 
selves out  of  the  proceeds ;  the  defendants 
having  sold  the  goods,  are  not  liable  iu 
trover. 

{n)  Defresne  v.  Hutchinson,  3  Taunt. 
117. 

(o)  Palmer  v.  Jarvian,  2  M.  &  W.  282. 

{]})  B.  N.  P.  41 ;  Salk.  108.  Cooper  v. 
Chitty,  1  Burr.  20  ;  Assignees  of  Potter 
V.  Starkie,  in  the  Exchequer ;  supra,  1028, 
(/).  Lazarus  v.  Waitlnnan,  5  Moore, 
313;  Sndth  v.  Milks,  1  T.  R.  481  ;  Lyon 
V.  Lamb,  Fell  on  Guar.  2G0  ;  Price  v.  Hel- 
yar,  1  Bing.  597 ;  Carlisle  v.  Garland, 
7  Bing.  295.  If  the  sheriff  seize  before 
bankruptcy,  and  sell  also  to  satisfy  a 
second  execution  after  bankruptcy,  the 
assignees  are  entitled  to  recover  the  sur- 
plus in  trover.  Stead  v.  Gascoigne,  8 
Taunt.  527. 

{q)  Summerset  v.  Jarvis,o  B.  &  B.  2. 

(/•)  Gil.  El.  Ev.  265,  2d  ed.;  Tri.  per 
Pais,  456. 

{s)  lb.  2  Bulst.  309. 

{t)  Lovcll    V.    Martin,  4  Taunt.    799. 
Note,  the  bill  had  been  drawn  on   a  cus- 
tomer of  the  bank.     See  Beckwlth  v.  Cor- 
4  k3 
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Conversion. 
Construc- 
tive. 


My  tenant 
in  coiumon 


A  party-may  be  guilty  of  a  conversion  in  dealing  with  goods  as  his  own, 
and  preventing  the  owner  from  obtaining  possession  of  them,  although  he 
has  had  but  a  constructive  and  not  an  actual  possession.  Thus,  the  taking 
an  assignment  by  way  of  pledge,  of  tobacco  lodged  in  the  King's  ware- 
house, from  a  broker  who  had  purchased  it  there  in  his  own  name  for  his 
principal,  and  a  refusal  to  deliver  it  to  the  principal  after  notice  and  a 
demand  made  by  him,  no  other  but  the  person  in  whose  name  it  is  ware- 
housed being  able  to  take  it  out,  is  a  conversion  (u). 

A.  consigned  to  B.  dollars  to  the  use  of  the  plaintiff,  which  B.  deposited 
at  the  Bank  for  safe  custody,  and  pledged  the  bill  of  lading  to  the  defend- 
ant, who  upon  a  sale  of  the  dollars  to  the  Bank  received  the  value  of  the 
doll;:rs,  and  it  was  held  that  he  was  guilty  of  a  conversion  (.r)  by  the  deli- 
very of  the  bill  of  lading,  which  was  the  symbol  of  property,  and  the  re- 
ceipt of  the  value.  It  is  not,  however,  essential  that  the  party  should  deal 
with  the  goods  as  his  own.  A  servant  is  guilty  of  a  conversion  in  receiving 
the  goods  of  a  bankrupt,  and  giving  a  receipt  in  his  master's  name  (y). 

But  it  seems  that,  in  general,  evidence  of  some  tortious  act  is  essential  to 
a  conversion,  and  that  it  is  not  sufficient  to  prove  mere  nonfeasance  (z).  A 
refusal  to  deliver  up  a  deed  by  one  who  has  it  not  in  his  possession,  is  not  a 
conversion,  although  he  intended  to  convert  it  (a). 

Assignees  of  bankrupt  bankers,  who  wrongfully  receive  the  produce  of 
bills  the  property  of  the  plaintiff,  deposited  with  the  bankers,  and  by  them 
placed  in  the  hands  of  A.,  are  not  guilty  of  a  conversion  in  merely  receiving 
from  A.  the  produce  of  the  bills  ;  but  they  are  liable  in  trover  as  to  other 
of  such  bills  which  did  come  into  their  hands,  and  the  produce  of  which 
they  received,  after  demand  made  and  refusal  to  give  them  up  (b). 

Where  a  party  claiming  a  ship  under  a  defective  conveyance  from  a 
trader  before  his  bankruptcy,  sent  her  to  sea,  and  she  was  lost  on  the 
voyage,  it  was  held  to  be  a  conversion  (c). 

Where  an  action  is  brought  by  one  tenant  in  common  of  an  indivisible 
chattel((?),  against  another  tenant  in  common,  it  is  not  sufficient  to  show 


rail,  2  C.  &  P.  261 ;  and  Eobso7i  v.  Rolls, 
1  Mo.  &  H.  239. 

(m)  JM'Combie  v.  Daries,  6  East,  538. 
See  Balchmn  v.  Cole,  6  Mod.  212. 

(x)  Jackson  v.  Anderson,  4  Taunt.  24. 
See  Bloxam  v.  Hnbbard,  5  East,  407. 

(y)  Perkins  v.  Smith,  1  Wels.  328; 
and  see  above,  note  (p). 

(z)  See  Bromley  v.  Coxicell,  2  B.  &  P. 
438.  As  that  an  agi-nt  employed  to  sell 
goods  under  certain  conditions,  has  merely 
neglected  to  sell  them. 

Wliere  goods  were  attached  by  process, 
but  not  taken  out  of  the  possession  of  the 
party  in  whose  custody  they  were  ori- 
ginally placed  by  the  plaintiff,  the  Court 
would  not  extend  the  fiction  of  a  conver- 
sion so  as  to  support  trover.  MalUdien 
V.  Laiujher,  3  C.  &  P.  551  ;  and  see 
JWCombie  v.  Bavics,  G  East,  538. 

The  plaintiff  having  chartered  his  ship 
for  three  voyages,  on  her  return  from  her 
lirst  the  anchors  and  cables  were  removed 
to  the  defendant's  wharf,  alongside  of  wliich 
the  ship  lay,  but,  as  the  jury  found,  not 
in  tlie  ordinary  course  of  business,  and 
the  ship  was  shortly  after  seized  and  sold 


under  Admiralty  process,  but  no  demand  of 
the  anchors,  &c.  was  proved  to  have  been 
made  subsequently  to  the  sale  ;  held,  that  as 
the  defendants  had  received  those  articles 
from  those  who  until  the  sale  of  the  ship 
had  the  right  to  the  possession,  and  who 
might  have  required  them  again,  they  were 
not  wrong- doers  in  retaining  tlieni  until 
the  sale,  and  no  subsequent  demand  being 
proved, the  count  in  trover  could  not  be 
supported  ;  held  also,  that  the  mere  re- 
moval of  them  from  the  ship  was  not  such 
an  injury  to  the  plaintiff's  reversionary 
interest  as  to  entitle  him  to  maintain  an 
action  in  respect  thereof.  Ferguson  v. 
Cristall,  5  King.  305. 

(«)  S'//(i</jv.Foung',l  Camp.  439.  Note, 
the  deed  was  in  the  hands  of  the  defend- 
ant's attorney,  who  had  a  lien  upon  it  for 
a  small  sum  of  money. 

(b)  Tenant  \.  St rachan,  1  Moo.  &  M. 
C.377. 

(c)  Bloxam  v.  Hubbard,  5  East,  406. 
{d)  The  law,  for  reasons  of  policy,  and 

on  accomit  of  the  difliculty  of  legislation 
on  the  sul  ject,  does  not  interfere  to  regu- 
late the   enjoyment  of  chattels   amongst 
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that  the  defendant  took  forcible  possession  of  the  chattel  and  carried  it    Conv.r«in 
a,vay  (,)         that  i.e  changed  the  forn.  of  the  chattel  by  applyingTto  the    bTI^IT 
use  for  whicl,  ,t  was  intended  (/).     But  if  the  defendant,  bein-  tenant  in    ^"  ^'''"""O"- 
common,  destroy  the  chattel,  it  is  a  conversion,  and  trespass  or°trover  will 
iie  iff).     And  where  a  tenant  in  common  of  a  shii*  forcibly  took  it  out  of  the 
possession  of  a  co-tenant,  secreted  it,  changed  its  name,  and  it  afterM-ards 
came  into  the  hands  of  one  who  sent  it  to  sea,  where  it  was  lost,  it  was  held 
to  have  been  properly  left  to  a  jury  whether  this  was  not  a  destruction  bv 
the  means  of  the  defendant  {h).  ^ 

In  many  instances  proof  of  notice  of  the  particular  circumstances  is  ne-   n,.,v. 
cessary,  m  order  to  show  that  the  act  of  the  defendant  amounts  to  a  con-   S"L 
version.     1  hus  where  an  agent  has  the  goods  of  his  principal  in  his  custody    ''^'"''^^ 
and  delivers  them  according  to  the  order  of  the  principal,  without  notfce  of 
a  previous  transfer  by  the  principal,  he  is  not  guilty  of  a  conversion (0 


part-owners,  except  in   the    instance    of 
ships,  to  prevent  them  from  bein"-  unem- 
ployed.    Abbott's  L.  S.  70.     If  one  of  two 
tenants  in  common  take  the  whole  into  his 
possession,  the  other  lias  no  remedy  but 
to  take  this  from  him  wiio  has  done  the 
wrong,  when  he  can  see  him.    Litt.  s.  123 
and   per    Lord    Coke,  Co.   Litt.   202,   a 
Brown  v.  Hedffes,  1  Salk.  290  j  and  per 
Lord  Mansfield,  Fox  v.  Htmburi/,  Cowp. 
430.     After  the  bankruptcy  of  one  of  two 
partners,  the  other,  being  solvent,  delivers 
partnership  goods  to  a  third  person  for  a 
valuable   consideration;    the  assignees  of 
the  former  cannot  maintain  trover,  for  they 
are  tenants  in  common  with  the  consignee 
by  relation.     Smith  v.  Oriel,  1  East,  307. 
Fox   V.  Hanbury,  2  Cowp.  445.     Bums- 
bottom  V.  Lewis,  1  Camp.  279.     Smith  v. 
Stokes,  1  Last,  3G3. 

(e)  Barnardiston    v.    Chnjjmmi    and 
another,  cited  4  East,  120.     So,  a  member 
ot  an  amicable  society,  entrusted  with  a 
box  containing  the  fund,  who  has  given  a 
bond  for  the  safe  custody,  cannot  maintain 
trover  against  another  member  of  the  so- 
ciety, and  a  stranger,  who  take  away  the 
box ;  for  the  members  are  tenants  in  com- 
mon, and  the  plaintiff  had  but  a  special 
property  in  the  box,  which  cannot  prevail 
against  a  general  property.     HoUidmj  v. 
Cumsell,   1  T.  R.  658.     The  reason  why 
one  tenant  in   common    cannot   maintain 
trover  against  a  co-tenant  seems   to  be, 
that  possession  by  the  one  is  in  law  the 
possession  of  both.     Salk.  290.   B.  N.  P. 
34,  5.     West  V.  Pasniore,  B.  N.  P.  35. 
And  where  the  possession  of  a  tenant  in 
common  becomes  tortious,  the  co-tenant 
may  maintain  trover.    B.   N.   P.  35.     In 
Heath  v.  Hubbard,  4  East,  1 10,  tlie  Court 
intimated  an  opinion  that  the  mere  sale  of 
the  whole  cliattel  by  a  co-tenant  in  com- 
mon would  not  amount  to   a  conversion. 
But  in  Barton  y.  Williams,  5  B.  &  A. 
390,  great  doubt  seems  to  Lave  been  en- 
tertained upon  the  question  whether  a  sale 
of  the  whole  by  a  mere  tenant  in  common 
would  not  amount  to  a  conversion;  and 


Abbott,  C.  J.  and  Bayley,  J.  seem  to  have 
been  of  opinion    that  such   a  sale    would 
amount  to  a  conversion.     But  see  the  ob- 
servations of  Parke,  B.  in  Farrer  v.  Bes- 
loick,  1  JM.  &  W.  688.     Where  a  sale  is 
made  of   the   whole   chattel    in   market- 
overt    there   seems   to    be   no  doubt,  for 
then    the    one    tenant   in    common  is    as 
effectually  deprived  of  his  property  as  by 
the    actual    destruction    of    the    chattel. 
When  the  sale  is  not  in  market-overt,  it 
seems  that  the  interest  of  the  tenant  in 
common  still  remains,  notwithstanding  the 
sale  of  the  whole  by  the  defendant;  but 
still   the    act   of  selling    the   co-tenant's 
share   may  amount   to   a  conversion,  al- 
though the  property  be  not  changed. 

J.    F.   advised  the    plaintiffs    that    he 
had  remitted  to  them  1,969  dollars  con- 
signed to  Laycock,  and  did  consign  4,700 
dollars  to  Laycock,  who  pledged  the  bill 
of  lading  to  tlie  defendant,  and    the   lat- 
ter  received  the  value  of   the  dollars  at 
the    Bank   of   England,    where    they  had 
been  dejjosited  by  Laycock  ;  it  was"  held, 
tliat  as  the  defendant    had  converted  all 
the  plaintiff's  dollars  as  well  as  his  own, 
trover  would  lie,  although  there  had  been 
no  sc'verance  of  the  plaintiff's  dollars  from 
the  rest.     Jnclison  v.  Anderson,  4  Taunt. 
24.     In  Smith  v.  Burrid<je,  4  Taunt.  684* 
it  was  held  that  one   of  several  partners 
in  a  government  contract  could  not  pledge 
goods  consigned  to  him  by  another  jiart- 
ner    for    the    purpose    of  performing  tlie 
contract. 

(/)  Fenninrjs  v.  Lord  Grenvillc,  1 
Taunt.  241 .  See  T.  Ray.  15 ;  1  Kek 
38  ;  1  Lev.  29;  Abbott's  L.  S.  70. 

ig)  Ibid.  And  see  2  Will.  Saund.  47, 
g.  ;  Cross  V.  Abbott,  Noy,  14;  4  liast, 
117.     Heath  v.  Hubbard,  4  East,  110. 

(h)  Barnardiston  v.  Chapman,  4  East, 
I'^l,  n.  The  jury  found  in  the  attirma- 
tive.     Abbott  on  S.  72,  note  (w). 

(i)  A.  deposits  goods  with  B.  and 
then  sells  thcin  to  C,  and  afterwards 
directs  B.  to  deliver  the  goods  to  B.; 
4  E  4 
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trover: 


Conversion. 
Demand. 


Presump- 
tive evi- 
dence. 


So  in  some  instances  proof  of  a  demand  is  necessary,  in  order  to  show  that  a 
detention  originally  legal  became  illegal.  Thus  in  trover  by  assignees  to 
recover  bills  delivered  by  a  trader  to  a  creditor  in  contemplation  of  bank- 
ruptcy, on  which  the  creditor  after  the  bankruptcy  received  the  amount, 
it  is  necessary  to  prove  a  demand  and  refusal  before  the  bills  became 
due  (k).  A  letter  demanding  the  deed  sought  to  be  recovered  in  trover 
may  be  read  by  the  plaintiff  as  notice  to  the  defendant,  although  it  will  not 
be  evidence  of  any  statement  in  it  (Z).  The  receipt  of  the  money  does  not 
amount  to  a  conversion  ;  for  until  demand  the  defendants  had  no  reason  to 
consider  the  plaintiffs  entitled :  until  the  demand  made,  it  was  uncertain 
whether  they  would  not  afHrm  the  transaction. 

The  ordinary  presumptive  proof  of  a  conversion  consists  in  evidence  of 
a  demand  of  the  goods  (m)  by  the  plaintiff  (?«),  and  a  refusal  to  deliver  them 
by  the  defendant  who  has  possession  of  them  (o).  A  conversion  is  it  seems 
a  presumption  which  in  point  of  law  a  jury  ought  to  make  from  such  evi- 
dence, unexplained  by  circumstances  {p),  but  it  is  a  presumption  in  law 
and  fact,  and  if  the  jury  simply  find  the  fact  of  a  demand  and  refusal,  the 


jB.  is  not  guilty  of  a  conversion  in  de- 
livering them  to  D.  Saxhij  v.  Wyime, 
K.  B.  Hil.  1825.  Sccus  if  he  knew  of  the 
sale.  And  see  Ogle  v.  Atkinson,  5 Taunt. 
759. 

(/c)  Jones  V.  Fort,  9  B.  &  C.  764. 
And  see  Nixons  v.  Jenkins,  2  H.  B.  135; 
Perkins  v.  Smith,  1  Wils.  328;  Tenant 
V.  Sfrnchan,  M.  &  M.  377. 

{!)  Tenterden,  L.  C.  J.,  Whitehead  v. 
Scott,  2  M.  &  M.  2. 

(wi)  A  demand  of  fixtures  and  refusal 
of  fixtures  is  no  evidence  of  a  conversion 
of  goods  which  are  not  fixtures.  Cole- 
cjrave  v.  Dlos  Santos,  2  B.  &  C.  76. 

(w)  If  the  demand  has  been  made  by 
an  agent,  proof  of  authority  should  be 
given.  If  the  party  making  the  demand 
had  no  authority  from  the  owner,  tlie 
refusal  will  not  be  evidence  of  a  conver- 
sion.    Gvnton  v.  Nurse,  2  B.  &  B.  447. 

(o)  In  the  case  of  Baldwin  \.  Cole,  6 
Mod.  212,  Lord  Holt  said  that  "  the  very 
denial  of  goods  to  him  who  has  a  right 
to  demand  them  is  an  actual  conversion, 
and  not  merely  evidence  of  it,  as  has 
been  holden;  for  what  is  a  conversion 
but  the  assuming  to  one's  self  the  pro- 
perty and  right  of  disposing  of  another's 
goods?  and  he  that  takes  upon  himself 
to  detain  another  man's  goods  from  him 
witliout  cause,  takes  upon  himself  the 
right  of  disposing  of  them."  And  see  Lord 
Ellenborough's  observation  in  M'Combie 
v.  Davis,  6  East,  540;  and  Bloxain  v. 
Hnhhard,  5  East,  407.  This,  however, 
is  not  quite  accurate,  for  the  Court  can 
pronounce  do  judgment  where  the  jury 
merely  find  a  demand  and  refusal ;  infra, 
note  ((;).  In  the  case  of  WntMnsw.  Wool- 
ley,  Gow,  09,  Richardson,  J.,  in  an  action 
by  the  assignees  of  a  barikri.pt  for  a  lan- 
dau sold  to  the  defendant  after  an  act 
of  bankruptcy,  is  stated  to  have  ruled 
that  mere  non-delivery  after  a  written 
demand  proved,  was  evidence    of  a  con- 


version. But  there  the  property  had  vested 
by  relation  in  the  assignees  previously 
to  the  sale,  and  the  taking  the  landau 
by  the  defendant  was  in  strictness  a  con- 
version. See  Davies  v.  Nicholas,  7  C. 
&f  P.  739. 

(p)  It  is  not  evidence  of  a  conversion, 
where  it  is  clear  from  the  evidence  that 
the  defendant  has  been  guilty  of  no  con- 
version ;  as  where  the  defendant  cuts  down 
trees  on  plaintiff's  land,  and  leaves  them 
lying  there  as  before.  2  Mod.  245.  So 
in  the  case  of  a  carrier,  a  refusal  to  de- 
liver goods  is  not  evidence  of  a  conver- 
sion, where  it  appears  that  the  goods  have 
been  lost.  Salk.  655.  Moss  v.  Johnson, 
6  Burr.  2825.  Or  stolen.  George  v.  Wy- 
Inirn,  Rol.  Ab.  6,  pi.  4.  Secus,  if  that 
does  not  appear.  Dewell  v.  Moxoji,  1 
Taunt.  391 ;  Salk.  655.  If  the  carrier 
says  that  he  has  the  goods  in  his  ware- 
house, and  that  he  will  not  deliver  them, 
that  will  be  evidence  of  a  conversion, 
and  trover  may  be  maintained.  Secus, 
of  a  mere  non-delivery,  without  any  re- 
fusal. Per  Lord  Ellenborough,  Severin 
V.  Kej}pell,A  Esp.  C.  157.  Evidence  that 
the  carrier  asserted  that  he  had  delivered 
the  goods  to  A.  B.,  to  whom  they  were 
directed,  when  in  fact  A.  B.  had  not  re- 
ceived them,  is  not  evidence  of  a  conver- 
sion sufficient  to  supjiort  trover.  Attersol 
V.  Briunt,  1  Camp.  C.  409.  Trover  for 
letters  and  memorandum-books ;  tliese  had 
come  into  the  defendant's  possession,  and 
he  detained  them  as  containing  matters 
injurious  to  him,  and  refused  to  deliver 
tliem  up  to  B.,  who  was  sent  to  demand 
them,  but  he  afterwards  promised  to  give 
them  up  to  a  third  person,  who  accepted 
part,  with  a  view  to  obtain  the  rest; 
held  that  it  was  for  the  jury  to  say  whe- 
ther tlie  whole  amounted  to  a  conversion, 
but  that  the  plaintiff  was  entitled  only 
to  nominal  damages.  Ciendvn  v.  JJiyine- 
ford,  3  C.  &  P.  13. 
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Court  cannot  infer  a  conversion  (9).  TIub  proof  is  always  necessary  where  Presnm_p- 
tlie  "oods  came  lawfully  into  the  defendant's  possession,  as  by  finding,  or  ^^v^c^ev 
upon  a  bailment,  or  delivery  by  the  owner  (r) ;  but  it  is  unnecessary  where 
a  tortious  takinc.  of  the  goods  can  be  proved  (s).  Previous  to  the  proof  of  a 
demand  and  refusal,  evidence  of  the  possession  by  the  defendant  is  essen- 
tial (t)  •  and  proof  of  a  possession  by  the  servant  of  the  defendant  is  insuffi- 
cient unless  it  be  proved  that  he  was  his  agent  for  the  purpose,  or  that  the 
ao-ent  was  employed  and  the  goods  delivered  in  the  course  of  trade  («)• 
Thus,  a  delivery  to  the  servant  of  a  pawnbroker  in  the  shop,  is  evidence  of 
a  deliverv  to  a  pawnbroker  (.r).  .    •     -i       -n         a 

If  the  demand  was  in  writing  notice  should  be  given  to  produce  it  in  the   Demand, 
usual  way  (y).     Notice  left  at  the  dwelling-house  is  sufficient  (2).     If  an 
oral  as  well  as  a  written  demand  has  been  made,  it  is  sufficient  to  prove  the 
former  (a),  although  both  were  made  at  the  same  time  (b). 

A  demand  in  writing  of  "  the  amount  of  the  goods  you  have  disposed  of" 

is  sufficient  (c).  ,  . 

As  a  demand  and  refusal  do  not  amount  to  a  conversion,  and  are  but  evi- 
dence of  the  fact,  a  jury  may  from  such  evidence  presume  a  conversion  on 
a  day  previous  to  the  refusal.  Where  it  appeared  from  the  memorandum 
that  the  bill  had  been  filed  on  the  28th  of  November,  it  was  held  that  a  con- 
version previous  to  the  filing  the  bill  might  be  presumed  from  a  demand  and 
refusal  on  the  29th  of  November  (c?),  a  previous  possession  of  the  deeds  in 
question  having  been  proved.  ,  .     .^,  ,       ,  r^    va  a 

If,  indeed,  the  defendant,  having  possession  of  the  plaintiffs  goods,  abso-  ^^^^^^^ 
luteiy  refuse  to  give  them  up,  and  there  be  no  evidence  to  justify  the  refusal 
or  to  explain  it,  then  the  presumption  of  conversion  is  a  presumption  of  law, 
upon  which  the  jury  ought  to  find  a  conversion  (e).  But  a  mere  qualified 
refusal,  alleging  special  grounds  for  not  delivering  the  goods,  if  it  afford  any 
evidence  of  a  conversion  to  be  submitted  to  a  jury,  at  all  events  raises  no 
le-al  presumption  on  which  the  jury  are  to  find,  independently  of  their  ac- 
tual belief  of  a  conversion  in  fact  (/).  As  if  goods  be  delivered  to  a  manu- 
facturer to  work  on  them,  and  return  them,  and  on  being  applied  to,  he 
merely  makes  excuses,  but  does  not  refuse  to  return  them  (g).     So,  a  refusal 


(q)  Mires  v.  Solebay,  2  Mod.  242;  10 
Coke,  57  ;  2  Roll.  Abr.  693  ;  1 T.  R.  478; 
Hob.  181;  1  Roll.  R.  131.  Where  a 
bailee  of  goods  makes  himself  a  party  by 
retaining  them  for  his  bailor,  and  refuses 
to  deliver  them  without  his  directions,  he 
must  stand  or  fall  by  his  bailor's  title; 
and  such  a  refusal  is  a  sufficient  conver- 
sion, unless  he  can  show  an  adverse  right 
to  the  immediate  possession.  Held,  there- 
fore, that  there  being  no  just  claim  of 
lien  in  the  bailor,  the  real  owner  was 
entitled  to  recover  against  the  bailee.  Wil- 
son  V.  Anderton,  1  B.  &  Ad.  450. 

(r)  Bruer  v.  Roe,  1  Sid.  264.  See 
Nixon  V.  Jenkins,  2  H.  B.  136 ;  supra, 
1167. 

(5)  Where  cattle  are  tortiously  taken 
by  way  of  trespass  a  conversion  shall  be 
intended;  otherwise  where  the  defendant 
comes  to  the  possession  by  finding.  Per 
Holt,  C.  J.  in  Baldwin  v.  Cole,  G  Mod. 
212;  Beckwith  v.  Elsey,  Clay.  112,  pi. 
191. 


(t)  B.  N.P.  44;  Salk.  441. 

(m)  Salk.  441. 

{x)  Ibid. 

(y)  Siqjra,  tit.  Notice. 

(-)  Logan  V.  Houlditch  and  another, 
1  Esp.  C.  22 ;  mjira,  732 ;  TJwmpson  v. 
Shirley,  1  Esp.  C.  31. 

(o)  Smith  V.  Young,  1  Camp.  440. 

{h)  Ibid. 

(c)  Thompson  v.  Shirley,  1  Esp.  C.  31 ; 
Clay.  122,  pi.  114. 

{d)  Wilton  V.  Girdlestone,  5  B.  &  A. 
847.  And  see  Morris  v.  Pugh,  3  Burr. 
1243. 

(e)  Supra,  684. 

( /■ )  Severinv.  Keppell,  Mid.Sitt.  Exch. 
43*0.  3.  Ld.  Ellenborougb,  Scl.  N.  P. 
1390.  4  Esp.  C.  156.  Addin  v.  Bound, 
7  C.  ik  P.  286. 

{(j)  Solomons  v.  Dawes,  I  Esp.  C.  83 ; 
2  Buls.  312.  Green  v.  Burm,  3  Camp. 
215;  vide  tit.  Pkbsumption. 
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to  a  party  who  makes  the  demand  on  behalf  of  a  third  person,  on  the  ground 
tliat  the  holder  of  the  goods  does  not  know  to  whom  they  belong,  is  not  a 
conversion  (h).  So,  if  he  state  that  he  is  not  satisfied  with  the  authority  of  the 
person  making  a  demand  on  behalf  of  another  (i),  or  refuse  to  deliver  them 
until  the  claimant  shall  have  proved  his  right  (A);  or  having  found  goods, 
refuse  to  deliver  them  because  he  knows  not  whether  the  party  demanding 
them  be  the  true  owner  (I). 

So,  where  the  administratrix  of  an  insolvent  to  a  demand  by  his  assignees 
of  papers  in  his  possession  when  he  died,  answered  that  they  were  in  the 
hands  of  her  attorney  (m). 

Where  a  servant,  on  being  applied  to  for  goods  which  were  in  the  posses- 
sion of  the  master,  qualified  his  refusal  to  give  them  up  by  referring  the 
plaintiff"  to  his  master  ;  it  was  held  that  the  refusal  did  not  amount  to  evi- 
dence of  a  conversion  by  the  servant  (n). 

So,  where  the  servant  of  an  insurance  company,  to  whose  warehouse  the 
goods  of  the  plaintiff"  had  been  carried  after  having  been  saved  from  fire  in 
the  plaintiff''s  house,  said  that  he  could  not  deliver  them  up  without  an  order 
from  the  Albion  office  (o).  So  a  false  assertion  by  a  carrier  that  he  has  de- 
livered the  goods  does  not  amount  to  a  conversion  (p). 

Where  a  trader  made  a  collusive  sale  of  goods  on  the  eve  of  bankruptcy, 
it  was  held  that  the  assignees  in  trover  against  the  vendee  must  prove  a 
previous  demand  and  refusal  (q).  And  where  goods  have  been  pawned  to 
secure  an  advance  of  money  on  an  usurious  contract,  the  owner  cannot 
recover  the  goods  in  trover  without  tendering  the  money  and  legal  interest  (r), 
upon  the  general  equitable  princiide  that  he  who  seeks  equitable  relief  must 
do  equity  (s). 

But  in  the  later  case  of  Hargrecwes  v.  Hutchinson  (t),  it  was  held  that  the 
contract  being  wholly  void  the  plaintiff"  was  entitled  to  recover  the  whole 
value. 

Where  a  lease  is  deposited  with  C.  on  the  joint  account  of  ^.  and  B.,  one 
of  them  alone  has  not  authority  to  demand  it  without  the  assent  of  the 
other  (u).  Where  A.  sold  goods  to  B.,  who  paid  for  them,  and  C.  becoming 
jDOssessed  of  the  place  where  the  goods  were  deposited,  ^.'s  agent,  accom- 
panied by  B.,  demanded  them  of  C,  informing  him  that  the  goods  had  been 
^.'s  and  had  been  sold  to  B.,  and  C.  answered  that  he  would  not  deliver 
them  to  any  person  whatsoever,  and  afterwards  A.  repaid  the  money  to  B. 
and  brought  trover,  it  was  held  that  A.  was  entitled  to  recover  (x),  for  this 
was  in  eff'ect  a  refusal  to  deliver  to  either  party. 


(h)  Solomons  v.  Dawes,  1  Esp.  C.  83. 
And  see  2  Bulst.  312;  B.  N.  P.  46. 

(i)  Ibid. 

(Ji)  Green  v.  Dunn,  3  Camp.  21 5. 

\l)  Per  Coke,  C.  J.  2  Buls.  312.  And 
see  above  (</)  and  (ft);  and  Clarke  \.  Cham- 
berlain, 2  M.  &  VV.  78.  Gunton  v.  Nurse, 
2  B.  &  B.  449. 

(«0  Canoty. Hughes, ^Bin^.  N.  C.  448. 

(7t)  Ah'xanderv.  Soufhci/,!J  B.&  A.247. 
Note,  the  learned  Judge  who  tried  the  cause 
left  tlie  case  to  the  jury  on  the  qualified 
refusal ;  but  the  Court  of  Kiug's  Bench  in- 
timated an  opinion  that  the  plaintifT  ought 
to  have  been  nonsuited. 

(o)  Alexander  v.  Sonthcy,  5  B.  &  A. 
247. 


(p)  Attersol  v.  JBriant,  1  Camp.  409. 

(q)  Nixon  v.  Jen¥m^,  2  H.  B.  135. 

{r)  Fltzroy  v.  Givillim,  1  T.  R.  153. 

(s)  Ibid,  and  Bosanquet  v.  Dashivood, 
Cas.  Temp.  Talbot,  38;  Vin.  Ab.  tit.  Usu- 
ry,  p.  315. 

(0  2  Ad.  &  El.  12.  See  Roberts  \.  Gaff, 
4  B.  &  A.  92.  Tregoning  v.  Attenborough, 
7  Bing.  97.  Hindle  v.  O'Brien,  1  Taunt. 
412. 

(m)  May  et  al.  v.  Harvey,  13  East,  197. 

(x)  Patt'ison  v.  RohiTison,  5  M.  &  S. 
105.  And  see  Bishop  v.  ShilUfo,  2  B.  ^^ 
A.  329,  (n).  Infra,  1224;  and  Brandt 
V.  Bowlby,  3  B.  &  Ad.  932. 
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Proof  of  a  refusal  by  the  defendant's  general  servant  or  agent,  after  de- 
mand made,  is  not  evidence  of  a  conversion  by  the  defendant,  without  evi- 
dence of  some  direction  or  authority  from  him  (y),  or  of  a  subsequent  assent 
to  the  agent's  act,  where  it  was  for  the  use  and  benefit  of  the  principal  (z). 

A  demand  and  refusal  are  not  evidence  of  a  conversion  where  the  party 
cannot  deliver  them,  as  where  he  has  them  not  (a),  or  they  are  in  the  cus- 
tody of  the  law  {b),  or  having  a  present  right  to  the  possession,  by  reason  of 
a  lien  or  otherwise,  insists  on  his  right  (c).  But  if  he  claim  to  retain  them 
as  his  own  jjroperty,  it  will  be  evidence  of  a  waiver  of  the  lien(c?). 

Proof  of  a  demand  and  refusal  by  an  agent  acting  in  the  course  of  his  em- 
ployment, is  evidence  of  a  conversion  by  the  principal.  Thus,  proof  of  a 
demand  on  and  a  refusal  by  the  servant  of  a  pawnbroker,  who  answers  that 
he  has  lost  the  goods,  is  evidence  of  a  conversion  by  the  master  (e).  So,  the 
sheriff"  is  liable  for  a  conversion  by  his  bailiff'  {f),  and  so  are  all  who  indem- 
nify the  sheriff". 

An  agent  or  servant  who  acts  under  an  authority  from  his  principal,  which 
is  apparently  legal,  and  for  the  benefit  of  his  principal,  is  liable  in  trover  if 
the  latter  had  in  fact  no  authority  {g). 

Thus,  where  a  bankrupt,  on  absconding,  left  plate  with  his  wife,  who 
delivered  it  to  a  servant  to  pawn,  and  the  defendant  went  along  with  the 
servant,  and  received  the  jjlate  at  the  door  of  the  pawnbroker's  shop,  and 
went  in  and  pawned  it  in  his  own  name,  and  gave  his  own  note  to  repay  the 
money,  and  on  receipt  of  the  money  took  it  and  delivered  it  to  the  wife,  it 
it  was  held  to  be  a  conversion  by  the  defendant,  although  he  acted  merely  as 
a  friend  (Ji). 

If  the  husband  alone  sue,  he  must  prove  a  conversion  of  the  goods  of  the 
wife  after  marriage.  If  the  husband  and  wife  join,  they  may  prove  a  con- 
version of  the  goods  (which  were  the  wife's  sole  property)  either  before  or 
after  marriage  (i). 

In  an  action  against  the  husband  and  wife  the  plaintiff  must  prove  a 
conversion  by  the  wife  before  marriage,  or  a  joint  conversion,  or  a  conver- 
sion by  the  wife  alone  after  marriage  (A),  according  to  the  allegations  in 
the  declaration.  But  proof  of  a  conversion  by  the  husband  alone  will  war- 
rant a  verdict  against  himself  alone,  although  it  be  alleged  that  they  jointly 
converted  the  goods  to  their  own  use  (/).  A  declaration  against  husband  and 
wife  for  converting  the  plaintiff's  goods,  is  supported  by  proof  of  any  joint 
act  by  which  the  plaintiff  was  deprived  of  his  property  (w), 

Dmoson,  Holt's  C.  evidence  of  a  conversion.  Thompson  v. 
Trail,  6  B.  &  C.  36. 

(e)  Jones  v.  Hart,  Salk.  441. 

(/■)  Supra,\02i>,. 

{(j)  B.  N.  P.  47;  Str.  813.  Stephens 
v.  Elnmll,A  M,  &  S.  250 ;  and  see  Crcmch 
v.  TF/iiiJe,  1  Biug.  N.  C.414:  1  Scott,  314, 
S.  C. 

(Ji)  Parker  v.  Godin,  B.  N.  P.  47 ;  Str. 
813;  vide  supra,  168;  1  Taunt.  498;  in- 
fra, 1 153. 

(0  2  Saund,  47, a.;  supra,  535. 

{k)  2  Saund.  47,  a. 

(Z)  Yelv.  165  ;  1  Vent.  24. 

(/«)  Keyworth  v  Hill  and  Wife,  3  B. 
&  A.  685.  And  therefore  such  a  declara- 
tion is  good  after  verdict.  Ibid.  Cro.  Jac. 
601  ;  Yelv.  106;  B.  N.  P.  40;  Str.  1094; 
Audr.  245. 


Demand. 


(y)  Pothonier 
384. 

{z)  Siqira,  WOd;  4Inst.317. 

(a)  Smith  V.  Young,  1  Camp.  441. 

{b)  Verrall  v.  Bublnson,  2  C.  M.  &  R. 
495;  as  where  A.  having  hired  a  chaise  of 
the  plaiiitifi*  and  placed  it  at  livery  with 
the  defendant,  it  is  attached  under  process 
against^.     lb. 

(c)  See  tit.  Lien,  supra,  889.  Skin- 
ner V.  Upshaw,  2  Ld.  Hay,  752.  York 
v.  Greenaufjh,  ib.  800. 

{d)  See  above,  tit.  Lien,  889.  Where 
the  vendor  of  goods,  in  order  to  stop  them 
in  transitu,  applied  to  the  captain  to  de- 
liver them  up,  and  the  captain  refused, 
alleging  that  he  had  signed  a  bill  of  lading 
to  deliver  the  goods  to  another,  it  was 
held  that  he  had  waived  a  tender  of  the 
freight,  and  that  u  demand  and  refusal  were 

/ 
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Variance.  The  time  of  the  conversion  is  immaterial,  provided  it  be  previous  to  the 

commencement  of  the  action  (n).  The  place  is  also  immaterial;  trover  lies 
in  England  for  a  conversion  in  Ireland  (o).  But  a  foreigner  cannot  recover 
in  England  in  respect  of  the  taking  his  goods  at  sea,  and  bringing  them 
hither  by  a  foreigner  of  a  nation  at  enmity  with  his  own(jo). 

All  who  were  parties  to  the  act  of  conversion  are  liable,  although  one  only 
actually  did  the  act  (5-).  One  who  gives  bond  to  indemnify  the  sheriff 
against  seizing  the  goods  of  a  bankrupt  trader,  is  liable  as  well  as  the 

sheriff  (?■)• 

In  this  as  in  other  actions  of  tort,  one  or  more  defendants  may  be  found 
guilty,  and  the  rest  acquitted.  The  plaintiflp  cannot  recover  against  all, 
unless  he  prove  a  joint  conversion  by  all  (s).  A.  purchases  goods  of  B.  for 
C,  and  pays  for  them  by  C.'s  acceptance  ;  C  becomes  bankrujit,  and  A. 
delivers  the  goods  back  to  B.;  this  is  evidence  of  a  joint  conversion  (^"). 
Proof  that  A.  and  B.,  two  of  the  defendants,  received  the  goods,  and  con- 
verted them  before  their  bankruptcy,  and  that  C.  and  D.,  their  assignees,  took 
possession  of  them  after  the  bankruptcy,  and  refused  to  deliver  them  up,  is 
not  evidence  of  a  joint  conversion  by  all  four  (m). 
Damages.  3dly.  The  declaration  in  trover  being  general, '  the  plaintiff  must  show 

what  goods  the  defendant  took  into  his  possession,  the  value  of  which  is  the 
proper  measure  of  damages  (x).  Where  trover  is  brought  for  converting  a 
security,  the  damages  are  usually  given  to  the  amount  of  the  sum  secured. 
But  where  trover  was  brought  by  the  assignees  of  a  bankrupt  to  recover  a 
policy  of  insurance  from  the  defendant,  to  whom  it  had  been  assigned  after 
an  act  of  bankruptcy,  and  it  turned  out  that  the  policy  had  been  effected  on 
a  life  not  insurable,  but  that  the  insurance  company  had,  on  a  memorial 
being  presented  by  the  defendant,  voluntarily  paid  him  half  the  amount,  it 
was  held  that  the  plaintiffs  could  not  recover  more  than  the  value  of  the 
parchment  on  which  the  policy  was  written  (y). 

A.  as  principal,  and  B.  as  surety,  gave  a  promissory  note  to  C.  for  rent 
due  from  A.  •  A.  having  paid  the  rent,  demanded  the  note,  and  C.  refusing 
to  give  it  up,  brought  an  action  of  trover,  and  recovered  40  s.  damages. 
The  stamp  on  which  the  note  had  been  written  had  been  purchased  by  C. 
It  was  objected  that  A.  alone  could  not  bring  the  action,  and  that  the 
damages  were  excessive,  but  the  Court  refused  a  new  trial  (z). 

In  trover  for  billettes  of  the  Peruvian  Government,  it  was  agreed  that 
they  should  be  delivered  up  or  their  value  ascertained  by  the  prothonotary  ; 
held,  that  they  were  to  be  estimated  in  the  same  way  as  a  bill  of  exchange 


(n)  5  B.  &  A.  847 ;  3  Burr.  1243. 

(0)  Broion  v.  Hedges,  1  Salk.  290; 
Vln.  Ab.  Ev.  T.  b.  119,  pi.  6j  L.  E.  155, 
pi.  7. 

{p)  4  Ins.  154;  B.  N.  P.  44.  And 
{senible)  proof  that  the  two  nations  are  in 
amity  lies  on  the  plaintiii".  B.  N.  P.  44; 
sed  qii. 

(q)  2  Saund.  47,  m.  (n). 

(r)  Riu^h  V.  Baker,  B.  N.  P.  41.  And 
so  he  is,  as  it  seems,  if  he  receive  the  pro- 
ceeds, although  he  give  no  bond.  2  Saund. 
47,  m.  (n).  Nicoll  v.  Glennie,  1  M.  ii:  S. 
592. 

(s)  Nicoll  V.  Glennie,  1  M.  &  S.  588. 

(0  Robsony.  Alexander,  1  Moore  ScP. 
448, 


(u)  Nicoll  v.  Glennie,  1  M.  &  S.  588. 

{x)  Cork  V.  Hartle,  8  C.  &  P.  568.  Tlie 
verdict  must  be  for  the  value  of  the  pro- 
perty taken.  Finch  v.  Blount,  7  C.  &  P. 
478.  Where  the  owner  of  adjoining  land 
had  worked  coal  mines  within  the  land  of 
the  plaintiff,  held,  that  the  plaintiff  being 
entitled  to  the  coals  as  chattels,  the  value 
of  them,  when  brought  to  the  pit's  mouth, 
was  the  proper  estimate  of  tlie  damages. 
Martin  v.  Porter,  5  M.  &  W.  352. 

{y)  Wills  V.  Wells,  2  Moore,  2478; 
Taunt.  264. 

(c)  K.  B.  Trin.  59  Geo.  3;  and  see  Ecans 
V.  Kymcr,  1  B.  &  Ad.  528. 
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for  the  same  number  of  dollars  on  a  house  in  P.  of  undoubted  solidity,    Damages, 
although  such  billettes  were  then  at  a  great  discount  («). 

The^owuer  of  a  ship  freighted  by  the  purchaser  of  goods  to  be  paid  for 
by  the  acceptance  of  bills,  but  which  do  not  vest  in  the  vendee  by  reason 
of  non-performance  of  the  condition,  is  liable  to  the  vendor  to  the  whole 
amount  according  to  the  value  of  the  goods  at  the  time  of  delivery  to  the 
order  of  the  vendee  {b). 

A  part-owner  who  sues  alone  is  entitled  to  recover,  unless  the  defendant 
plead  in  abatement  (c),  but  he  cannot  recover  more  than  the  value  of  his 
own  share  {d). 

Under  the  late  rule  H.  T.  4  Will.  4,  the  plea  of  not  guilty,  in  an  action  Defence, 
on  the  case,  puts  in  issue  ihefact  of  conversion  {e)  only  ;  every  matter  in 
confession  and  avoidance  must  be  pleaded.  The  same  rules  also  state,  by 
way  of  illustration,  that  "  In  an  action  for  converting  the  plaintiff's  goods 
the  conversion  only,  and  not  the  title  to  the  goods,  shall  be  put  in  issue  by 
the  plea  of  not  guilty,  and  all  matters  in  confession  and  avoidance  are  to  be 
pleaded  specially."  The  general  issue  admits  that  the  plaintiff,  if  a  conver- 
sion in  fact  be  proved,  has  a  right  of  action  to  some  extent ;  but  the  defendant 
may  show  in  mitigation  that  he  converted  the  chattel  by  direction  of  a  joint- 
owner  (/). 

Special  damage  may  be  recovered  if  it  be  laid  in  the  declaration  {g). 

4thly.  The  defendant  may,  under  the  proper  issue,  adduce  any  evidence 
which  shows  that  the  plaintiff  had  no  property  whatsoever  in  the  goods. 
Thus,  if  the  plaintiff,  being  administrator,  declare  on  his  own  possession, 
the  defendant  may  show  that  another  is  the  lawful  executor  {h) ;  or  where 


(«)  Delegal  v.  Naylor,  7  Bing.  460. 
lb)  Brand  v.  Bowlbij,  3  B.  &  Ad.  932. 

(c)  Addison  v.  Overend,  6  T.  R.  766. 
So  trover  lies  at  the  suit  of  one  of  the 
joint  makers  of  a  promissory  note,  espe- 
cially if  the  other  maker  be  a  mere  surety. 
1  Chitty,  501.     See  2  Will.  Saund.  47,  a. 

(d)  Nelthorpe  v.  Dorr'mgton,  2  Lev. 
113.  Brown  v.  Hedges,  1  Salk.  290; 
B.  N.  P.  35 ;  2  Will.  Saund.  47,  g. ;  1  WUl. 
Saund.  291,  g.h. 

(e)  By  the  term  conversion,  as   here 
used,  is  to  be  understood  merely  the  actual 
conversion,  the  act  done,  and  not  the  legal 
or  illegal  quality  of  the  act.     If  circum- 
stances exist  which  justify  or  excuse  the 
fact,    they   must   therefore    be    specially 
pleaded  ;  consequently,  the  defendant  can- 
not, under  this  issue,  prove  that  he  and 
the  plaintiff  being   partners   as  carriers, 
each  supplied  two  horses,  and  that  on  the 
dissolution  of  the  concern,  the  defendant 
seized  and  sold  the  two  horses  supplied  by 
the   plaintiff,  for  the  purpose  of   paying 
partnership  debts.     Stancliffe  v.   Hard- 
ivick,  2  C.  M.  &  R.  1.     But  although  the 
plea  admits  such  a  title  in  the  plaintiff  as 
enables  him  to  maintain  the  action,  and 
therefore    admits    some  property  in  the 
plaintiff,   the  defendant    may,    it    seems, 
show  that  he  is  tenant  in  common   with 
the  plaintiff    lb.     The  defendant  cannot, 
under  this  plea,  sliow  that  the   plaintiff 
had  before  tlie  action  transferred  the  pro- 
perty.    Pichnrd  v.  Sears,  6  Ad.  &;  Ell. 


469.  Simon  v.  Shej^lierd,  2  M.  &  W.  9. 
He  ought  to  traverse  the  plaintiff's  pos- 
session,    lb. 

(/)  Stancliffe  v.  Hardwich,2  C.  M.  & 
R.  1.  The  plaintiff  is  entitled  to  a  verdict 
under  the  plea  of  not  guilty,  if  a  conver- 
sion in  fact  be  proved,  although  he  has 
parted  with  the  property.  Vernon  v. 
Shipton,  2  M.  &  W.  92.  The  defendant 
cannot  deny  the  plaintiff's  property,  al- 
though the  only  evidence  of  a  conversion 
be  by  demand  and  refusal.  Barton  v. 
Brown,  5  M.  &  W.  298.  The  plaintiff 
being  joint-tenant  of  a  chattel  with  C.  D., 
it  seems  that  a  seizure  and  sale  of  the 
chattel  under  legal  process  is  no  conver- 
sion. Farrer  v.  Besivick,  Liv.  Sp.  Ass. 
1836.  Trover  for  horses,  plea,  1st.  That 
the  plaintiff  was  not  lawfully  possessed. 
2dly.  Seizure  and  sale  under  a  levy  from 
the  County  Court  against  the  goods  of 
Joshua  Farrer,  at  the  suit  of  A.  B.;  repli- 
cation, that  they  were  the  goods  of  the  plain- 
tiff, and  not  of  Joshua  Farrer.  Tlie  jury 
found  that  they  were  the  joint  goods  of  the 
plaintiff  and  Joshua  Farrer:  a  verdict 
was  taken  for  the  plaintiff,  damages  25  L, 
being  half  the  value,  &c.  Parke,  B.  re- 
served the  point,  intimating,  that  if  the  ge- 
neral issue  had  been  pleaded, it  would  have 
been  a  good  defence.  See  1  M.  &  W. 
688,  S.  C. 

(r/)  Davis  V.  OsiveU,  7  C.  &  P.  804. 
(k)  Salk.  285,  per  Holt,  C.  J.     Marsh- 
field  V.  Marsh,  Ld.  Ray.  824 ;  B.  JV.  P.  48. 
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the  plaintiff  claims  title  as  purchaser  of  a  ship,  that  the  sale  was  void  for 
non-compliance  with  the  register  Acts  (^) ;  or  that  the  documents  alleged  to 
have  been  converted  were  deposited  in  furtherance  of  an  illegal  project  (A) ; 
or  that  the  plaintiff  had  before  recovered  damages  in  trover  for  the  same 
goods,  against  the  defendant  or  another  ;  for  the  effect  of  the  recovery  was 
to  vest  the  property  in  the  former  defendant,  the  plaintiff  having  recovered 
damages  in  their  stead  (/).  Or  title  in  another ;  thus,  where  the  vendor 
brings  trover  against  a  carrier,  the  latter  may  show  that  the  property  has 
vested  in  the  vendee  {m)  ;  although  it  has  been  said  that  a  carrier  cannot 
in  general  dispute  the  title  of  the  party  who  delivered  the  goods  to  him  (n). 
That  the  goods  were  sold  under  a  distress  for  rent,  although  the  sale  was 
irregular  and  premature  (o) ;  that  the  defendant  was  a  gamekeeper,  and 
took  the  gun  by  virtue  of  the  statute  (/)) ;  that  he  took  the  goods  for 
toll(g).  Or  title  in  himself,  as  part-owner  of  the  property  jointly  with  the 
plaintiff  (r) ;  and  this  will  throw  it  on  the  plaintiff  to  prove  a  destruction  of 
the  joint  property,  or  at  least  such  an  alienation  of  it  as  puts  an  end  to  the 
joint  possession  {s). 

So  the  defendant  may  show,  in  answer  to  evidence  of  a  demand  and 
refusal,  that  he  was  entitled  (^)  to  a  lien  on  the  goods  (m);  as  an  innkeeper 
for  the  keep  of  a  horse  (:r),  or  a  lord  of  a  manor  who  has  seized  a  beast  as 
an  estray  {y).  But  he  cannot  insist  on  this  defence  if  he  gave  an  unqualified 
refusal,  without  mentioning  the  lien  {z) ;  or  if  by  his  answer  he  founded  his 


Senis,  where  the  defendant  declares  on  a 
possession  by  the  intestate.    Ibid. 

(i)  Supra,  8G9. 

(fc)  De  Wutz  V.  He7idricker  2  Bing. 
314. 

(l)  Adams  v.  Brovghton,  2  Str.  1078. 
In  Kitchen  v.  Campbell,  3  Wils.  308,  a 
recovery  in  trover  was  admitted  in  evi- 
dence in  answer  to  an  action  for  money 
had  and  received.  So,  a  former  recovery 
in  trespass  is  evidence  in  an  action  of  tro- 
ver for  tlie  same  takinsf.  BI.  R.  831  ;  Com. 
Dig.  Action,  K.  3.     Vide  supra,  959. 

(m)  JJaives  v.  PecJt,  8  T.  R.  390;  supra, 
1145. 

(n)  Per  Gould,  J.  and  per  Lord  Kenyon, 
in  Laclotich  v.  Towle,  3  Esp.  C.  114.  But 
a  warehouse-keeper  who  receives  goods 
from  a  consignee  to  be  kept  for  liis  the 
consignee's  use,  may  refuse  to  deliver  them 
if  they  be  the  property  of  another.  0(jle  v. 
Atkinson,  5  Taunt.  759.  The  defendant,  a 
wharfinger,  acknowledged  that  he  held 
certain  timber  which  had  been  sold  for  the 
plaintiff,  and  subsequently  delivered  to  him 
a  bill  for  wharfage  ;  held,tliat  he  could  not 
afterwards  controvert  the  plaintiff's  title  in 
trover,  upon  the  ground  of  a  right  of  stop- 
page in  transitu  in  another.  Gosling  v. 
Birnie,  7  Bing.  339 ;  and  5  M.  &  P.  160. 
And  see  Haices  v.  Watson,  2  B.  &  C.541. 
Stonard  v.  Dunkin,  2  Camp.  341. 

(o)  Wallace  v.  King,  1  H.  B.  13. 

Ip)  22  &  23  C.  2;  B.  N.  P.  48. 

(q)  Sir  W.  Jones,  240. 

(r)  Supra,  11.39;  1  East,  363.  368. 

(s)  Supra,  1159. 

{t)  Where  the  ship's  register  had  been 


deposited  to'  secure  advances  for  repairs, 
held,  that  such  right  of  lien  defeated  the 
right  to  recover  it  in  trover  ;  and  qu.  whe- 
ther, upon  the  true  construction  of  the 
4  Geo.  4,  c.  41,  s.  23,  a  party  can  be  said 
wilfully  to  detain  a  ship's  register,  if  he 
does  so  by  reason  of  a  lien  upon  it.  Boioen 
V.  Fox,  10  B.  &  C.  41.  Where  goods  are 
deposited  on  an  usurious  contract  by  a 
trader,  the  assignees,  after  his  bankruptcy, 
are  entitled  to  recover.  Tregoning  v.  At- 
tenborg,  7  Bing.  97. 

(m)  Parke,  B.  in  delivering  judgment  ia 
the  case  of  Standi ffe  v.  Hardwicli,  2  C. 
M.  &  R.  1,  observed  (in  reference  to  the 
question  whether  the  right  of  lieu  ought 
not  to  be  pleaded).  The  Court  are  not  un- 
der the  necessity  of  pronouncing  any  judg- 
ment on  this  question  at  present;  but 
nothing  that  has  been  said  is  to  be  taken 
as  an  intimation  of  an  opinion  that  in  such 
a  case,  where  there  has  been  a  refusal  to 
deliver  on  the  ground  of  lien,  the  lien  need 
not  be  specially  pleaded.  This  defence 
may,  it  seems,  be  raised  under  a  traverse 
that  the  plaintiff  was  possessed  as  of  his 
own  property.  Owen  v.  Knight,  4  Bing. 
54. 

(.r)  B.  N.  P.  45  ;  2  Show.  161.  But  if 
A.  put  a  horse  to  pasture  with  B.  at  so 
much  per  week  as  long  as  he  remains  at 
pasture,  and  sell  him  to  C,  who  brings 
trover  against  B.,  the  latter  cannot,  as  an 
innkeeper  or  tailor,  detain  for  the  lien. 
Cro.  Car.  271  ;  B.  N.  P.  45. 

(y)  2  Ro.  Ab.  92;  B.  N.  P.  45. 

(z)  Boardman  v.  Sill,  1  Camp.  410. 
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refusal  on  a  denial  of  the  right  of  the  plaintiff  to  the  possession  of  the  Defence, 
goods  (a)  ;  and  the  plaintiff  may  reply,  by  evidence  showing  that  the  ri^ht  general 
of  lien  was  waived  by  a  special  agreement  as  to  the  time  and  mode  of  pay-  ^■'*^"'^' 
ment,  but  not  by  an  agreement  merely  as  to  the  quantum  to  be  paid  {b). 
So  he  may  give  any  other  evidence  which  explains  the  refusal.  He  may 
show  that  the  goods  were  stolen  or  lost  (c),  or  taken  from  his  possession 
under  an  execution  {d)  ;  or,  in  general,  that  at  the  time  of  the  demand  he 
had  parted  with  the  possession  by  any  means,  or  under  any  circumstances 
not  amounting  to  a  conversion  (e) ;  or  a  license  from  the  plaintiff  to  do  the 
act  complained  of  (/).  Thus,  if  goods  be  sold  with  the  acquiescence  of  the 
plaintiff  himself,  under  an  invalid  commission  of  bankruptcy  ao-ainst  the 
plaintiff,  no  action  is  maintainable  {g).  Where  goods  were  sent  to  the 
defendant  by  the  mistake  of  the  plaintiff's  agent,  and  the  defendant  beino- 
ignorant  of  the  plaintiff's  interest  in  the  goods,  sold  part  and  detained  the 
rest,  it  was  held  that  he  was  liable  in  trover  as  well  for  the  goods  sold  as 
for  those  which  remained  in  his  hands  {h). 

So  the  defendant  may  show  thaj;  the  property  was  delivered  under  the 
decree  of  a  court  of  competent  jurisdiction  (i),  for  such  a  delivery  is  not  a 
conversion. 

Proof  of  a  demand  and  refusal  within  the  space  of  six  years,  where  the 
previous  possession  was  with  the  assent  of  the  plaintiff,  is  sufficient  to  entitle 
the  plaintiff  to  recover  (Ji). 

A  re-delivery  of  the  goods  is  evidence  in  mitigation  of  damages,  but  is  no 
bar  to  the  action  (Z).  As  if  ^.  take  the  horse  of  B.  and  ride  him,  and  then 
deliver  him  to  B.  (in). 

So,  he  may  show  that  the  articles  were  fixtures,  which  were  not  the  sub- 
ject of  an  action  of  trover  (w). 

As  the  action  is  founded  in  tort,  it  is  a  good  defence  to  show  that  the  sub- 
ject-matter for  which  the  action  was  brouglit  was  not  taken  injuriously,  but 
with  a  view  to  the  owner's  benefit,  or  to  prevent  mischief,  and  without  any 

(a)  The  captain  of  a  ship  by  his  bill  of  (t)  Hossaclt  v.Marsoii,  4  Moor  361. 
lading  undertook  to  deliver  the  goods  to  a  \k)    Wortley  Montague  v.  Ld.  Sand- 
person  appointed   by  the   vendee,  and  on  ivlch,  7  Mod.  99 ;  B.  N.  P.  47. 
the  vendee's  becoming  bankrupt,   refused           {I)  Vin.  Ab.  Ev.  T.  b.  119,  pi.  4.      The 
to  deliver  the  goods  to  the  vendor,  alleging  defendant  having  converted'  a  lost   bank- 
that  he  had  signed  a  bill  of  lading  to  deliver  note,  pays   part    of    the  proceeds   to  the 
the  goods  to  another ;  it  was  held  that  he  plaintiff;  his    acceptance    of    part    is    no 
had  dispensed  with  a  tender  of  the  freight,  waiver  of  the  tort.  Burn  v.  Norris  4  Tvr 
and  that  there  was  presumptive  evidence  485  j  2  C.  &  M.  579.  ' 
of  a  conversion.    Thompson  v.  Trail,  6  B.           (m)  B.  N.  P.  46;  Danv.  21 
^  C.  36.                                                                        („)  3  Atk.  13  ;   1  H.  B.  259  ;  Str.  1 141  • 
(i)  Chase  v,  Westmore,  5  M.  &  S.  180.  1  P.  W.  94.      Penton  v.  Robart   '>  East' 
(c)  1    Roll.  Ab.   6;    Lord    Ray.    752;  88;  B.  N.  P.  34 ;  Hargr.  Co.  Litt  "^55-  6 
B.  N.  P.  44,  5.     Ross  v.  Johnson,  5  Burr.  East,  604 ;  8  East,  339.     Herlakenden's 
2*325.  Cflwe,  4  Rep.  64.     Vide  m/ra,  tit.  Waste 
{d)  1  Com,  Dig.  tit.  Trover  (E.)  Supra,  1104.     In  trover  for  certain  goods 
(e)  Ibid,  and  see  Ogle  v.  Atkinson,  5.  and  fixtures,  &c.,  alleging  that  the  same 
Taunt.  759.     Siipra,  note  (y),  and  Saxby  came  to  the  hands  of  two  of  several  de- 
v.  Wynne,  supra,  1 161 .  fendants,  and  that  the  said  defendants  con- 
(/)  A  power  of  attorney  to  an  agent  verted,  &c.,  it  was  held,  1st,  that  the  said 
authorizing  him  to  receive,  compound,  and  defendants,    after    the    verdict,    must   be 
discharge  debts,  does  not  authorize  him  to  taken   to  mean    all  the  defend'iints  •    and 
negotiate  bills  received  by  him,  and  he  is  2dly,  that  the  word  fixtures   did  not  ne- 
guilty  of  a  conversion  in  doing  so.     Hogg  cessarily  mean  things  affixed  to  the  free- 
V.  Smith,  1  Taunt.  347.  hold,  and  that  after  the  verdict  the  Court 
(gr)  Clarke  v.  Clarke,  6  Esp.  C.  61.  if  it  could  be  taken  in  a  sense  to  support 
(h)  Feathe7-stonhaugh  v.    Johnston,  2  the  declaration,  would  do  so.     Sheen  v 
Moore,  181.  Richie.  7  Dowl.  335 ;  and  5  M.  &  W.  175* 
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intention  to  convert  it  (o).  As  that  the  defendant  took  the  plaintiffs  boat 
to  o-o  over  to  his  own  boat,  which  was  on  fire,  and  under  the  care  of  the 
jilaintiff,  and  that  as  he  was  passing  over  the  pLaintiff's  boat  sunk  (p) ;  or 
that  as  master  of  a  ship  he  threw  the  goods  overboard  from  necessity,  to 
prevent  the  ship  fropi  sinking  (q). 

Under  the  plea  that  the  plaintiff  was  not  possessed  of  the  goods  as  of  his 
own  property,  the  defendants  being  assignees  of  a  bankrupt,  may  show  that 
at  the  time  of  the  bankruptcy  the  goods  were  in  the  order  and  disposition 
of  the  bankrupt  (?•). 

So  the  defendant,  to  limit  the  damages  to  the  plaintiff's  own  share,  may 
show  that  the  plaintiff  was  a  tenant  in  common  with  others  (s).  If  the 
action  be  brought  by  the  rightful  executor  against  an  executor  de  son  tort, 
the  latter  may  show,  in  diminution  of  damages,  that  he  has  paid  debts 
of  the  deceased,  and  such  payments  are  to  be  recouped  in  damages  (0; 
but  payments,  though  to  the  full  value,  afford,  it  seems,  no  bar  to   the 

action  {u). 

The  defendant  cannot  show,  in  mitigation  of  damages  under  the  plea  of 
tlie  general  issue,  that  the  goods  belonged  to  a  third  person  {v).  Although  a 
com^ersion  cannot  be  purged,  the  defendant  may  prove  a  re-delivery  in 
mitigation  of  damages  {iv). 

It  is  no  defence,  that  the  defendant  being  a  servant  did  the  act  under 
authority  from  his  master  {x),  or  for  his  master's  benefit  {y),  if  the  latter  had 
no  authority,  although  the  act  was  apparently  legal  {z).  So  the  sheriff  is 
liable  in  trover  for  seizing  the  goods  of  a  bankrupt,  although  he  has  levied 
the  money  and  paid  it  over  before  the  commission,  and  although  he  had  no 
notice  of  the  bankruptcy  (a). 

A  judgment  in  trover  for  a  permanent  conversion  changes  the  property  {b)  ; 


(o)  Per  Ld.  Ellenborough,  in  Dralie  v. 
Shorter,  4  Esp.  C.  165. 

(i))  Ibid. 

(9)  Bird  V.  Asfcocli,  2  Bulst.  280. 

(r)  Isaacs  v.  Belcher,  8  C.  &  P.  714. 
The  evidence  is  not  admissible  under  the 
general  issue,  for  the  assignees  have  no 
property  under  the  Act,  but  only  a  power 
of  sale ;  the  sheriff,  under  the  plea  that 
the  goods  were  not  the  property  of  the 
supposed  debtor,  in  an  action  for  a  false 
return  to  aji.fa.  may  show  that  the  goods 
have  vested  by  relation  in  the  assignees 
of  such  debtor,  he  having  become  a  bank- 
rupt. Wright  \.  Lainmei;  3  M.  &  W. 
44. 

{s)  2  Lev.  113;  4  East,  121;  5  East, 

420. 

(#)  B.  N.  P.  48.  Whitehall  v.  Squire, 
Carth.  104  ;  4  East,  447, 

(?<)  4  East,  441  ;  contra,  B.  N.  P.  48 ; 
citing  Carth.  104,  which  does  not  support 
the  position. 

(v)  Finch  v.  Black,  7  C.  &.  P.  478. 

(ic)  Countess  of  Bufhmd's  Case,  1 
Rol.  Ab.  5 ;  and  see  3Ioon  v.  Baphael,  2 
Bing.  N.  C.  310. 

{X)  Stevens  v.  Eltvell,  4  M.  &  S.  259. 

(r/)  Perkins  v.  Smith,  I  Wils.  328. 

(z)  Yet  qu.  in  cases  where  the  servant 
lias  no  reason  even  for  suspecting  that  the 
property  delivered  to  him  by  his  master  is 


not  the  property  of  the  master.  And  see 
Saxhy  v.  Wynne,  supra,  1161.  If  a  ser- 
vant, in  dealing  with  property  delivered  to 
him  by  his  master,  and  without  the  least 
reason  for  suspecting  wrong,  were  in  ge- 
neral to  be  identified  with  the  master  as  to 
the  consequences  of  the  act  directed  by  the 
master,  would  not  the  same  principle  ex- 
tend to  make  a  carrier  or  any  other  inno- 
cent agent  liable  for  executing  an  order 
which  he  believed  to  be  legal  ?  Vide  supra, 
168.  1162.  Coles  v.  Wright,  1  Taunt. 
498. 

(a)  Potter,  Assignee,  v.  StarMe,  Ex. 
Mich.Tenn  1807;  cited  4  M.  &  S.  260. 
Supra,  1164,  and  tit  Bankrupt  and 
Sheriff. 

(6)  B.  N-  P.  49.  Moi-ris  v.  Bohinson, 
3  B.  &  C.  206.  Adams  v.  Brought  on,  2 
Str.  1078.  Judgment  for  the  pluintiff  in 
replevin  in  the  detinet  for  damages  lias  the 
same  effect.  Moor  v.  Watts,  1  Ld.  Kay, 
614.  So,  as  it  seems,  the  defendant  may 
show  that  the  plaintiff  brouglit  an  action 
against  J.  S.  for  the  same  goods,  and 
had  execution,  ^yhere  a  demand  is  of 
a  thing  certain,  as  on  a  bond,  a  recovery 
and  execution  against  one  is  no  bar 
against  the  other ;  but  where  the  de- 
mand is  for  uncertain  damages,  a  recovery 
against  one  is  a  bar  torecoverv  against  the 
other.    B.  N.  P.  49. 
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but  it  seems  to  be  competent  to  the  plaintiff  in  tliat  action,  to  show  that  ^-^^'^ 
the  damages  were  given  merely  for  the  temporary  conversion,  and  not  as 
the  value  of  the  chattel  (c).  And  where  the  declaration  states  a  conversion  by 
the  husband  and  wife  to  their  own  use,  as  the  wife  cannot  acquire  any  pro- 
perty by  the  conversion,  a  mere  temporary  conversion  will  be  intended  (d). 

If  the  value  has  not  been  recovered,  the  judgment  will  not  even  bar 
another  action  of  trover  (e).  ,       .  ,  r    n 

\s  a  plaintiff'  may  recover  in  trover  on  proof  of  title  without  proot  ot 
possession,  it  follows  that  a  recovery  in  trover  for  lead  dug  out  of  a  mine,  is 
not  evidence  in  an  action  of  ejectment  to  prove  the  plaintiff-'s  possession  of 
the  mine  (/).  The  real  owner  of  the  chattel  is  in  general  competent  to  Cou,pe- 
defeat  the  action  by  proof  of  property  in  himself,  for  the  record  will  not  be 
evidence  for  him  in  any  other  action  (//). 

TRUSTEES,  COMMISSIONERS,  &c. 

The  rules  of  jurisprudence  which  determine  the  liability  of  private  indi-   General 
viduals  to  actions  for  damages,  require  some  limitation  in  their  application   f^^inciple  as 
to  trustees,  commissioners,  and  other  agents,  wlio  act  not  for  their  own   y^.^^.^.^^^ 
private  advantage,  but  in  execution  of  some  public  trust  for  the  public  beneht. 
In   respect  of  actions  for  trespasses,  nuisances,  and  other  either  direct  or 
consequential  injuries  to  property,  the  general  rule  seems  to  be  that  such 
agents  are  not  liable  unless  they  are  either  guilty  of  an  excess  of  authority, 
or  some  malicious  or  corrupt  exercise  of  their  powers. 

Commissioners  were  authorized  to  pave,  repair,  sink  and  alter  streets, 
and  an  order  was  made  upon  petition,  under  an  optional  clause  (as  it  was 
called)  to  repair,  he.  Gravel-lane,  in  pursuance  of  which  the  defendants, 
actino-  under  the  authority  of  the  commissioners,  raised  a  footway  within 
the  stl-eet  to  the  height  of  six  feet,  and  by  so  doing  obstructed  the  doors  and 
windows  in  the  ground-floor  of  the  plaintiff's  houses.  It  was  held  that  the 
action  was  maintainable;  and  Gould,  J.  observed,  "  Every  man  of  common 
sense  must  understand  that  this  Act  of  Parliament  ought  to  be  carried  into 
execution  without  doing  such  enormous  injury  to  individuals  as  hath  been 
manifestly  done  to  the  plaintiff"  in  this  case.  Whenever  a  trust  is  put  in 
commissioners  by  Act  of  Parliament,  if  they  misdemean  themselves  in  that 
trust,  they  are  answerable  criminally  in  the  King's  Bench  ;  if  they  aggrieve 
and  damnify  the  subject,  as  they  have  done  in  the  present  case,  they  are 
answerable  civiUter  in  damages  to  the  party  injured"  (h).  In  the  subse- 
quent case  of  the  Plate  Glass  Company  v.  Meredith{i),  where  the  defendants 
under  the  authority  of  commissioners  under  a  Paving  Act,  had  injured  the 
access  to  the  plaintiff-'s  premises  by  raising  the  carriage  road,  it  was  held 
that  the  defendants  were  not  liable,  as  the  commissioners  had  not  been 
guilty  of  any  excess  of  authority  (^i). 

(c)  Gil.  L.  Ev.  265,2d  edit,  and  in  Trials  (/)  B.  N.  P.  33.  Ld.  Cullen's  Case  at 
per  Pais,  224,  where  it  is  laid  down  that  if  bar,  K.  B.  ^  x  ^ «  xrr  i 
a  iurv  eive  but  3/.  damages  for  a  horse  (g)  Nix  v.  Cutting, ^'Ya.x^ni.  18.  Ward 
whose  real  value  is  15/.,  a  new  action  v.  Wilkinson,  4.  B.  &  A.  410.  Joseph  v. 
lies  for  damages  for  the  horse,  where  evi-  Adkins,  2  Starkie's  C.  7G;  Tnoinas  \. 
dence  may  be  given  that  the  first  action  Pearse,  supra,  1033. 

was  only  ibr  the  conversion,  and  not  for  the  (/*)  Leader  v.  Moxon,  3  W  ils.  4bl. 

damages  for  the  horse  itself.  (i)  4  T.  R.  794.                .... 

(d)  Kemvorth  v.  Hill  and  tvife,^  B.  &  (k)  Lord  Kenyon,  in  givnig  jndguient, 
^  085  doubted  the  accuracy  of  the  report  from 

'(<?)  Per  Holroyd,  J.,  in  Morris  v.  Rohin-  Wilsou  in  stating  that  the  Judges  in  that 
son  3  B.  &  C.  200.  case  laid  any  stress    on    the  enormity  ot 
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Where  damage  is  occasioned  by  the  negligence  of  the  agents  of  commis  - 
sioners  appointed  to  execute  a  public  work  for  the  benefit  of  the  public,  the 
agents  guilty  of  such  negligence,  and  not  the  commissioners,  are  liable. 
Thus,  where  commissioners  for  lighting  and  paving  the  town  of  Birming- 
ham, employed  a  surveyor  and  contractor  to  perform  certain  work,  and  the 
latter  dug  a  deep  ditch  in  a  public  street,  placed  a  quantity  of  rubbish  near 
it,  and  left  the  same  without  any  guard,  it  was  held  that  the  plaintiff,  who 
had  suffered  a  severe  injury  in  consequence  of  the  neglect,  could  not  recover 
against  the  commissioners,  and  consequently  not  against  their  clerks,  but 
only  from  the  other  defendants,  Avho  had  been  guilty  of  the  negligence  (Z). 

It  has  already  been  seen,  that  where  a  public  officer  contracts  on  behalf 
of  Government  on  account  of  the  public,  he  is  not  personally  liable  in 
respect  of  contracts  made  in  his  public  capacity  (m). 

But  where  commissioners  or  trustees  are  appointed  to  execute  a  public 
duty,  they  act  as  principals,  and  are  liable  on  orders  given  for  the  purpose 
of  executing  the  trust  (?«)  ;  for  it  must  be  presumed  that  the  goods  were 
supplied  or  the  work  was  performed  on  the  individual  credit  of  those  who 
made  the  order,  and  not  on  the  funds  which  they  may  happen  to  have  at 
their  command.  In  the  case  of  Horseley  v.  Bell{o),  it  was  held  that  com- 
missioners appointed  for  carrying  into  execution  a  navigation  at  Thirske, 
who  had  given  orders  for  the  purpose,  were  personally  liable.  The  con- 
trary was  contended,  on  the  ground  that  they  were  executing  a  public  trust, 
and  that  the  credit  was  given  to  the  undertaking  itself,  and  not  to  the  com- 
missioners personally,  and  that  the  remedy  was  consequently  in  I'em  •  and 
2dly,  that  those  who  had  been  present  at  the  meetings,  and  had  signed  some 
but  uot  all  the  orders,  were  liable  on  those  only  which  they  bad  respectively 


the  damage  sustained  by  the  plaintiff. 
But  the  case  (4  T.  R.)  seems  to  have 
been  decided  mainly  on  the  consideration 
that  the  statute  contained  a  clause  for 
giving  compensation  to  the  party  grieved. 
Bayley,  J.,  in  the  case  of  Boulton  v. 
Crowther,  2  B.  &  C.  708,  supra,747, 
intimated  that  in  the  case  of  Leader  v. 
Moxon,  the  commissioners  had  exceeded 
their  authority.  See  also  Jones  v.  Bird, 
5  B.  &  A.  837,  and  supra,  tit.  Nui- 
sance. 747. 

(0  Hall  V.  Smith,  2  Bing.  156;  see 
also  Jones  v.  Bird,  5  B.  &  A.  837,  where 
the  defendants,  acting  under  the  direction 
of  commissioners  of  sewers,  were  held  to  be 
liable ;  but  there  the  defendants  themselves 
were  found  to  have  been  guilty  of  negli- 
gence in  altering  sewers  running  near  the 
plaintiff's  liouse,  without  proper  caution. 
In  Matthews  Y.  West  London  Waterv-orks 
Company,  3  Camp.  403,  it  appeared  that 
the  company  contracted  with  pipe-layers 
to  lay  down  pipes  for  the  conveyance  of 
watei' ;  that  the  pipe-layers  hired  the  men 
actually  employed  to  do  the  work,  and  that 
those  men,  in  laying  pipes,  left  a  quantity 
of  rubbish  in  Tottenham  Court-road,  with- 
out light  or  guard,  per  quod  the  plaintiff, 
a  stage-coachman,  was  much  hurt;  and 
Lord  EUenborough  held,  that  the  defend- 
ants (an  incorporated  company)  were  liable. 
Best,  J.,  ia  a  later  case  (2  Bing.  137),  ob- 
served, that  there  the  comjjany  was  a  cor- 


poration acting  for  its  own  benefit.  See 
Biish  V.  Steinman,  1  B.  &;  P.  404 ;  Yar- 
borough  v.  Bank  of  England,  16  East,  6. 
Where  the  trustees  of  a  road  were  directed 
by  the  Act  to  place  lamps  along  the  road 
if  tliey  should  think  necessary,  and  to 
make  contracts  for  the  clearing  of  the 
road,  to  enable  them  to  watch  and  cleanse 
the  same,  it  was  held  that  they  were  uot 
liable  in  respect  of  an  accident  occasioned 
to  an  individual  crossing  the  road  at  night, 
by  falling  over  a  heap  of  scrapings  left  by 
the  side  of  tlie  road  without  any  lights. 
Harris  v.  Baker,  4  M.  &  S.  27.  Lord  El- 
lenborough  seems  to  have  been  of  opinion, 
that  having,  by  the  Act,  a  discretionary 
power  as  to  the  lamps,  the  omission  to  pro- 
vide them  could  not  be  actionable,  and  that 
though  the  omission  constituted  an  indict- 
able offence,  no  action  lay ;  sed  quaere. 

(m)  Macheathv.Haldimand,  1 T.  R.  172; 
Umoin  V.  Wolseley,  1  T.  R.  174.  A  captain 
of  a  troop,  during  his  absence,  and  whilst 
another  officer  has  tlie  actual  command,  by 
whom  the  orders  for  subsistence  are  issued, 
and  by  whom  the  subsistence  money  is  re- 
ceived from  Government,  is  not  liable  for 
subsistence  furnished  to  the  men,  though  he 
is  entitled  to  a  profit  upon  it.  Myrtle  v. 
Beaver,  1  East,  135. 

(w)  Horseley  v.  Bell,  1  Brown's  C.  C. 
101  ;  Amb.  770  (cited  in  Eaton  v.  Bell, 
3  B.  &  A.34). 

(o)  1  Brown's  C.  C.  101 ;  Amb.  770. 


contracts. 
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si"-ned.     But  it  was  held,  1st,  that  the  commissioners  were  personally  liable  ;    Liability  on 
and  2dlj',  that  they  were  all  liable  in  respect  of  all  the  orders  {p). 

So  the' trustees  of  a  road  are  liable  in  their  private  capacity  to  persons 
employed  by  them  in  constructing-  and  repairing  the  roRd(^).  And  a 
fhurchwarden  was  held  to  be  individually  responsible  to  a  person  whom  he 
had  employed  to  draw  plans  of  a  church,  for  the  inspection  of  the  commis- 
sioners for  building  new  churches  under  the  stat.  58  G.  3,  c.  41  (/•)• 

And  where  the  affairs  of  a  hospital  were  managed  by  a  committee  ap- 
pointed by  the  subscribers  at  large,  who  issued  directions  for  the  manage- 
ment, and  signed  cheques  for  payment  of  the  tradesmen's  bills,  it  was  held 
that  they  were  personally  liable  (s). 

If  one  of  two  churchwardens  alone  gives  orders  for  goods  supplied  for  the 
use  of  the  chapel,  he  is  liable,  without  joining  the  other  warden  {t). 

But  where  the  duty  of  a  class  of  persons  consists  merely  in  directing  the 
proper  agent  to  execute  their  order,  which  agent  is  by  law  supplied  with 
the  means  of  reimbursing  himself  for  the  incident  expenses,  he  alone  is 
responsible  for  the  expenses  so  incurred ;  for  he,  in  point  of  law,  is  to  be 
regarded  as  the  principal  who  is  required  to  do  the  act,  and  who  possesses 
the  means  of  reimbursing  himself.  Thus,  vestrymen  who  sign  a  resolution 
ordering (zt)  the  surveyor  of  highways  to  defend  an  indictment  against  the 
inhabitants  of  the  parish  for  non-repair  of  a  highway,  are  not  liable  for 
the  expenses  incurred  in  making  such  defence,  to  the  attorney  employed  by 
the  surveyor  {x),  nor  to  the  surveyor,  if  he  has  paid  the  bill  (y). 

Twenty  parishioners  joined  at  a  vestry  meeting  in  signing  an  order  for 
the  repairs  of  the  church,  and  one  of  them,  a  churchwarden,  paid  the  arti- 
ficers ;  and  though  the  rate  for  reimbursing  him  was  quashed  (z),  it  was  held 
that  he  could  not  recover  for  contribution  against  the  rest ;  for  the  implica- 

(»)  By  Thurlow,  Ld.  Ch.,  assisted  by  pay  the  salaries  of  clerks  to  the  commis- 

Ashurst  and  Gould,  Js. ;  and  Lord  Thur-  sioners,  which  by  the  statute  were  payable 

low  said,"  Who  could  make  a  contract  on  by  the  proprietors  of  the  tolls,  although  he 

the  credit  of  toll  which  it  is  in  the  power  of  held  in  trust  to  pay  creditors  and  discharge 

the  commissioners  to  waive  or  not  at  their  incumbrances,  and  although  there  was  a  le- 

pleasure?     Then  upon  whose  credit  mv.st  gal  estate  outstanding  in  a  trustee  to  secure 

the  contract  be  ?  certainly  on  that  of  tlie  certain   annuities  granted   by   the  owner, 

commissioners  who  act ;  it  is  their  fault  if  Tihhltts  v.  Yorke,  5  B.  &  Ad.  G05.  ^ 

they  enter  into  contracts  when  they  have  (»•)  Cor.  Abbott,  L.  C.  J.,  Staff.  Summ. 

not  money  to  answer  them ;  they  have  made  Ass.  1825,  cited  3  Bing.  481. 

themselves  lialile  by  their  own  acts."     So  («)  Burls  v.  Smith,  7  Bing.  705.     And 

where  an  Inclosure  Act  empowered  commis-  see  CulJen  v.  Duhc  of  Queensberry,  1  Br. 

sioners  to  make  a  rate  to  defray  the  ex-  Ch.  C.  101. 

pense'of  passing  and  executing  the  Act,  (0  Shaw  \.  Heslop,ATi.k.M.'H\-,  on 

and  enacted,  that  persons  advancing  money  issue  on  a  plea  in  abatement ;  and  the  Court 

should  be  paid  out  of  tlie  first  money  raised  would  uot  grant  a  new  trial  on  the  ground 

by  the  commissioners,  and  they,  before  any  of  surprise. 

rate  made,  drew  drafts  on  bankers  directing  (,^)  Under  the  st.  113  G.  3,  c.  78,  s.  56. 

them  to  pay  the  sum  thereui  mentioned  on  .^.^  ^^^^.^^^  ^_  Poicell,  3  Bing.  478.  Tlie 

account  of  the  public  drainage,  and  to  place  piaintiiF  was  also  vestry  clerk,  and  had  de- 

them  to  their  account,  it  was  held  that  they  u^^greji  his  bill  in  the  first  instance  to  the 

were    personally  responsiole.       Eason  v.  succeeding  surveyor,  who  had  refused  to 

5e//,5B.&A.34.     Note,  Abbott,  L.C.  J.,  ^^^^  j^      It  was  the  duty  of  the  plaiutift^  to 

said,  that  the  question  was  properly  sub-  j^^^^  presented    his   bill  yearly  (the  case 

mitted  to  the  jury  to  decide  whether  credit  ^^^^  depending  three  years),  that  the  parish 

was  given   to  the  defendants  personally  j^^j^j^j.  j^^^.^  determined  from  time  to  time 

or  to  the  fund  which  they  had  power  to  ^yhgtije^  they  would  sustain  the  expense  of 

'■aise.                                                  JOT)-  further  proceedings,  and  that  every  inhabi- 

{q)  Higglns  v.  Lmmcjston,citeA  3  Bing.  ^^^^  ^.^^  ^^  assessed  in  due  proportion. 

481 ;  on  an  appeal  from  Scotland  to  the  ° 

House  of  Lords.     A  trustee  of  tolls  of  a  \il)  ^d-  '^^^^ 

river  navigation  was  held  to  be  liable  to  {z)  In  the  archdeacon's  court, 

1  f2 
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Liai)ilityou  tion  which  would  in  general  arise  from  the  giving  of  orders  is  repelled  by 
contract?,  the  circumstances  of  the  case  (a).  It  could  not  be  presumed  that  the  inha- 
bitants met  in  vestry  meant  to  make  themselves  personally  responsible  (i) 
for  the  repairs  of  the  church,  the  effect  of  which  would  be  to  impose  tlie 
same  burthen  on  one  who  had  but  bl.  a  year,  with  one  who  liad  a  thousand ; 
the  presumption  is  that  it  was  intended  that  the  expense  should  be  defrayed 
by  the  churchwardens,  w^ho  might  have  been  repaid  by  making  a  valid 
rate. 

Where  provision  is  made  for  suing  trustees  or  commissioners  in  the  name 
of  their  clerk  or  treasurer,  the  action  is  not  maintainable  against  such  clerk 
or  treasurer  unless  it  could  have  been  maintained  against  the  whole  body, 
for  the  clerk  or  treasTirer  is  merely  substituted  for  the  whole  body.  An 
action  will  not  lie  against  a  treasurer  under  a  Turnpike  Act,  for  the  act  of 
five  of  the  trustees,  although  they  formed  a  quorum  (c). 
Actions  Where  live  or  more  trustees  were  authorized  to  make  turnpikes  with  suit- 

y*  able  outbuildings  and  conveniences,  a  contract  having  been  made  between 

one  on  behalf  of  the  rest,  with  the  owner  of  land  adjoining  a  tollhouse,  by 
which  the  latter  contracted  to  sink  a  well  for  their  benefit,  the  expense  to  be 
borne  equally,  it  was  held  that  the  contract  was  binding,  and  that  an  action 
was  maintainable  in  the  name  of  the  clerk  to  recover  a  moiety  of  the  expense 
of  sinking  the  \\e\\{d). 

An  Act  of  Parliament  directs,  that  actions  for  rates  shall  be  brought  in 

the  name  of  the   treasurer  to  commissioners  for  paving,  &c.:  an  order  is 

made  for  bringing  an  action  whilst  A.  is  treasurer  ;  but  before  the  action  is 

brought,  B.  becomes  treasurer  :  held,  that  B.  might  bring  the  action  (e). 

Trustees,  under  a  local  Act  served  the  plaintiff  with  notice  of  complaint 

(ft)  Lnnchester  v.  Freiver,  2  Bing.  3G1.  the  partners  for  the  time  beinof,  in  propor- 

(6)  See  Lanchester  v.  Triclier,  1  Bing.  tion  to  their  shaves,  and  to  sue  for  the  same 

202.  by  action  of  debt  or  otherwise ;  hehl  that 

(c)  Everett  V.  Cooch,!  Tax\ni.\.     The  thecompany  might  sue  a  shareholder  in  the 

St.  3  G.  4,  c.  126,  8.  74,  which  enables  a  name  of  the  secretary  for  his  proportion  of 

plaintiff  to  sue  a  defendant  as  clerk  to  the  the  debts  of  the  company,  although   in- 

trustees  of  a  turnpike  road,  does  not  an-  curred   before   the  passing  of  the    second 

thorize  execution  against  tlie    person    or  Act,  and  that  it  was  no  objection  that  the 

property  of  the  defendant;  for  the   only  company  had  directed  the  payment  of  such 

provision  for  reimbursement  is  a  reimburse-  debts  by  instalments.  Laivrencev.  W]/7iti, 

ment  of  all  the  costs,  charges  and  expenses  £>  M.  &  W.  355. 

which  he  has  been  put  to  by  reason  of  (e)  Curtis  v.  Kent  Waterworks  Com- 
being  made  defendant,  nothing  being  said  jar/w?/,  7  B.  &  C.  314.  The  Act  requiring  a 
as  to  the  debt  or  damages  recovered.  personal  demand  to  be  made,  or  notice  in 
Wormwell  v.  Hailstone,  G  Bing.  608.  writing  to  be  served, before  action  brought : 
And  see  the  observations  of  Parke,  J.  4  held,  tliat  a  demand  made  at  a  meeting 
B.  &  Ad.  464.  By  the  st.  7  &  8  G.  4,  c.  duly  convened  was  sufficient;  and  per 
24,  s.  3,  the  personal  responsibility  of  the  Littledale,3.,  a  demand  fixed  on  the  pre- 
trustees  is  taken  away  unless  Vvliere  tliey  mises  charged  under  the  rate  was  sufficient. 
have,  in  the  contract  or  security,  by  ex-  lb.  The  defendant  in  an  action  for  a  rate 
press  words  made  themselves  personally  under  the  Act, cannot  object  that  the  pro- 
liable,  perty  rated  is  not  sufficiently  described  in 

{il)  Newman  v.  Fletcher,  1   D.   &   R.  the  Act,  that  being  ground  of  appeal  to  the 

202.      An  original    local  Act   enabled   a  quarter  sessions.     Where  the  Act  provided 

mining  comjjany  to  extend    their    capital  that  the  action  should  not  abate  by  the 

and  works  to  a  certain  amount,  and  enabled  change  of  treasurers,  but  that  the  one  for 

them  to  sue  and  be  sued  in  the  name  of  their  tiie  time  being  should  always  be  plaintiff 

secretary;    and  sec.   11  jjrovided    that  if  or  defendant ;  held  that  an  action  might 

they  increased  it  beyond  that  sum,  the  pri-  be  maintained  in    the   name  of  any  new 

vilege  of  so  doing  should  be  void,  by  a  sub-  treasurer  in  respect  of  any  cause  of  action 

sequent  Act  tliey  were  enabled  to  extend  prior  to  the  change  of  any  trustees  or  trea- 

the  capital,  ami    sec.    11   of    the    former  surer.      Whit  more  v.    Wilkes,  1  M.  &  M. 

Act  was  repealed  ;  it  also  (mipowered  the  214, 
company  to  apportion  their  debts  amongst 
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having  heen  made  to  tlieiii  that  he  ke2)t  a  brothel,  and  requiring  him  to  abate    Actions  l.y 
it.     A  notice  by  the  lilaintiff  that  unless  they  disclosed  the  name  of  their 
informant  proceedings  would  be  taken  against  thera,  is  not  sufficient  as  a 
notice  of  action  under  the  Act(^'). 

Trustees  having  illegally  mortgaged  tollhouses,  are  not  estopped  from 
bringing  ejectment  {g). 

Where  the  defendant  agreed  with  the  trustees  of  a  road  to  pay  rent  of 
tolls  liired  by  him,  to  the  treasurer  of  the  trustees,  it  was  held  that  this 
amounted  to  no  more  than  an  agreement  to  pay  the  rent  to  the  treasurer  as 
the  agent  of  the  trustees,  and  that  the  treasurer  could  not  maintain  an 
action  on  the  agreement  (h). 

Trustees  having  covenanted  on  the  marriage  of  P.  to  permit  P.  to  receive 
dividends  of  bank-stock  vested  in  their  names,  after  the  bankruptcy  of  P, 
executed  a  power  of  attorney  authorizing  a  third  person  to  receive  the  divi- 
dends ;  that  third  person  having  received  the  dividends,  it  was  held  that 
an  action  was  maintainable  by  the  assignees  of  P.  to  recover  the  amount  of 
such  dividends  (^■). 

As  to  the  appointment  of  a  trustee  of  a  turnpike  road,  see  3  G.  4,  c.  126, 
s.  134.     As  to  notice  of  action,  see  ib.  s.  143. 

UNLAWFUL  ASSEMBLY. 

Many  of  the  observations  which  have  been  already  made  with  respect  to    Proof  of. 
an  indictment  for  a  conspiracy,  apply  to  the  evidence  on  an  indictment  for 
an  unlawful  assembly  (A).     The  evidence  consists  in  proof  of  an  assembly 
by  the  defendants,  and  of  the  unlawful  manner  in  which  it  was  conducted, 
or  of  the  illegal  intent  with  which  they  met,  as  charged  in  the  indictment. 

An  assembly  of  great  numbers  of  persons  which,  from  its  general  ap- 
pearance and  accompanying  circumstances,  is  calculated  to  excite  terror, 
alarm  and  consternation,  is  generally  criminal  and  unlawful  (Z) ;  and  all  per- 
sons who  go  there  for  purposes  of  that  kind,  and  disregarding  its  probable 
effect,  and  the  alarm  and  consternation  which  are  likely  to  ensue,  and  all 
who  give  countenance  and  support  to  it,  are  criminal  parties  (/«).  And 
hence,  evidence  is  admissible  on  the  one  hand  to  show  that  great  alarm  and 
apprehension  has  been  excited  by  the  meeting,  and  of  the  information  given 
to  the  civil  authorities,  and  of  the  measures  taken  in  consequence  {n). 

(f)  Norrls  v.  Smith,  2  P.  &  D.  353.  (i)  Allen  v.  Impett,  2  Moore,  240. 

{(J)  Myttonv.  Gilbert, 2T.R.  169.  The  /7.\   c  oo^       ah        ^• 

mort^rage  was   illegal,  the  Act  declarin'  ,  ^^)  *l"^f;"'/-4-     All  parties  present  at 

that  Vere   should  'be  no  priority  amo"  ^  P^-'^e-fight,  ben.g  clearly  au  illegal  assem- 

creditors.   But  a  mortoa<reJ  to  whom  toll"  ^^^-C'"^  ^'"^*'^.  °^,  ^^^  ^e'^'^^'  ^re  equally 

&c.  are  mortgaged  in  pfo^ortL  tX'  u^n  ^^  '!  c^'T^' 1^7    V'  '^"' t"  "'f 

advanced,  &c.  may  recover  in  ejectment  "    T'  *  ^^ ')  ^l-  f^'     ^^'^  ''T^^  '^'^^- 

notwithst^nding   such   a   clanse.     SIv  '"^/'^'•f°  ""lawtul  purpose, but  separating 

Booth,  2  B.  &  P.  219      Wher;  the  Act  T'f^"'"^  executing  that  purpose,  consti- 

provided  that  the  act  on  should  not  aim  e  '""''t  ""  ","^"^'^"^  f  ^^™"7'  ''"*  '^  '^''^ 

by  tlie  change  of  treasurers,  but  that  the  "'"'*  J"^    '^r'  ^,  *^°'  '".'  '  P"'P''''  ?,"'' 

oiiP  fm-  fl,«  t,-„,o  K  •         1      Tj     1  1  execute  it  with  violence,  it  is  a  riot.     (Per 

one  loi   the  time  being  should  always  be  PaftP«mi    T^      7?  „    »/,.#   k  n   «.  tj   Wa 

plaintiff  or  defendant,  held  that  an  action  1^^"««°"'  J-)     ^-  v-  ^»'-^.  5  C  &  P.  154. 
miglit  be  maintained  in  the  name  of  any  ^^^  ^^^  Bailey,  J.  in  R.  v.  Hunt  (md 

new  treasurer,  in  respect  of  any  cause  of  others,  York  Spring  Ass.  1820;  and  per 

action  prior  to  the  change  of  any  trustees  Holroyd,  J.  in   Itedford  v.  Birley,  Lan- 

or  treasurer.     Ib.     As  to  evidence  of  dis-  caster  Spring  Assizes,  1822;  3  Starkic'sC. 

posal  of  property  by,  under  the  terms   of  ^^• 
•d  will,  see  Doc  v.  Tatrhell,  ;j  B.  &  Ad.  075.  ( '«)   Per  llolioyd,  J.  Ibid. 

{h)  Pi{j<jotl   V.   Tkowpsun,  3  B.  i:  P.  („)  iVr  Ih.lrovd,  J.  in  i?f,//o>Y^  v.  Bir- 

"■  hij,  3  Starkie's  (.'.  70. 
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Proof  of  Tlie  proximate  evidence  to  prove  the  intent  consists  in  proof  of  the  acts 

intent.  and  conduct  of  tlie  parties,  when  met  their  resohitions,  speeches  and  decla- 

rations on  that  occasion  ;  and  of  the  banners,  devices  and  inscriptions  then 
exhibited.  It  has  been  held  that  parol  evidence  of  such  inscriptions  and 
devices  displayed  on  banners  at  the  meeting  is  admissible,  without  producing 
the  banners  themselves  (o). 

Tn  the  next  place,  evidence  is  also  admissible  of  acts  done,  resolutions 
carried,  and  declarations  made  in  furtherance  of  the  illegal  purpose,  although 
at  other  times  and  in  other  places,  provided  they  be  connected  by  proximity 
of  time  and  place,  identity  of  persons,  or  other  evidence,  with  the  meeting 
in  question,  and  tend  to  illustrate  and  explain  its  meaning  and  object. 

Thus,  the  declarations  and  demeanour  of  those  who  were  on  their  way  to 
attend  the  meeting  is  evidence  to  show  their  object  (p).  So  where  the 
question  was  with  what  intention  a  great  number  of  persons  assembled  to 
drill,  it  was  held  that  not  only  declarations  made  by  those  assembled  and  in 
the  act  of  drilling,  but  also  declarations  made  by  others  who  were  proceed- 
ing to  the  place,  and  solicitations  to  others  to  accompany  them,  declaring 
their  object,  were  also  admissible  for  that  purpose  (q). 

And  where  it  was  proved  that  large  bodies  of  men  had  come  to  the  meet- 
ing from  a  distance,  marching  in  regular  military  order,  in  order  to  show 
the  nature  and  character  of  the  meeting,  evidence  was  admitted  that  within 
two  days  of  the  meeting  considerable  numbers  were  seen  drilling  and  train- 
ing before  daybreak,  at  a  place  from  which  one  of  these  bodies  had  come 
to  the  meeting,  and  that  on  their  discovering  the  persons  who  saw  them  they 
ill-treated  them,  and  forced  one  of  them  to  take  an  oath  never  to  be  a  King's 
man  again  (?•).  As  also,  that  on  passing  the  house  of  the  person  so  ill- 
treated,  in  their  way  to  the  meeting,  they  expressed  their  disapprobation 
of  his  conduct  by  hissing  (s). 

So,  upon  the  trial  of  A.  B.  and  others  for  an  unlawful  meeting  for  the  pur- 
pose of  exciting  sedition,  it  was  held  that  resolutions  passed  at  a  former 
meeting  where  A.  B.  had  presided  a  short  time  before  at  a  distant  place, 
were  admissible  to  show  the  intention  of  ^.  B.  in  assembling  and  attending 
the  meeting  in  question  {t) ;  and  for  this  purpose  it  was  also  held  that  a 
copy  of  the  resolutions  delivered  by  A.  B.  to  the  witness  at  the  time  of  the 
former  meeting,  as  the  resolutions  then  intended  to  be  proposed,  and  which 
corresponded  with  those  which  the  witness  then  heard  read  from  a  written 
l^aper,  were  evidence,  without  producing  the  original  (m). 

USE  AND  OCCUPATION. 

St.  11  G.2         ^^  action  for  use  and  occupation  is  either  in  debt  or  assumpsit.     Debt 

c.  ]9, 8. 14.     lies  for  use  and  occupation  generally  at  common  law,  without  setting  forth 

the  particulars  of  the  demise  {x),  or  the  place  where  the  premises  lie  (y), 

(o)  B.  V.  Hxmt,^'R.  &  A.  666.  (u)  Ibid. 

{p)  Bedford  Y.  Bir/ei/,  cor.  Hoh-oyd,  J.  (x)   WiUloms\.  Wingote,  G  T.  R.  62. 

Lancaster  Spring  Assize's,  1822.  Davis  v.  Edtcards,  3  M.  &  S.  380.    It  was 

(7)  Ibid.     See  also  Burdett  v.  Cobnan,  beld  that  an  action  of  assumpsit  was  not 

14  East,  183.  maintainable  at  common  law   to  recover 

(/)  B.  V.  Hunt  and  otheis,  3  B.  &  A.  rent  reserved  on  a  parol  demise.  Roll.  Ab. 

566.  (O.)  pi.  1.     Butt  v.  Bead,  Cro.  Car.  343. 

(.v)  Ibid.  Bedford  v.  Birley,  cor.  Hoi-  Although  it  was  maintainable  on  a  promise 

royd,  J.  Lancaster  Spring  Assizes,  1822;  to  pay  a  sum  of  money  for  the  use  of  the 

3  Starkie's  C.  76.  premise.*.     Johnson  v.  Mai/, '3  Lev.  liiO) 

(t)  R.  V.   Hunt  and  others,  3   B.  ,.V  A.  JJartnal  v.  Morr/ati,  Cro,  J.  598. 

566.  (I/)  Kliitj  V.  Fruser,  0  East,  348. 
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and  the  action  is  not  local  (r).  The  action  oi  assumpsit  for  use  and  occu-  St,  11  G.  2, 
pation  depends  on  the  statute  11  Geo.  2,  c.  19,  s,  14,  which  enacts  that  c.  19,  s.  14, 
where  the  agreement  is  not  by  deed  the  landlord  {a)  may  recover  a  reason- 
able satisfaction  for  lands,  tenements,  or  hereditaments  (6)  occupied  by  the 
defendant,  in  an  action  on  the  case,  for  the  use  and  occupation  of  what  was 
so  held  and  enjoyed  ;  and  that  if  it  shall  appear  that  there  was  a  parol 
demise  or  an  agreement  not  being  by  deed  (c),  wherever  a  certain  rent 
was  reserved,  the  plaintiff  shall  not  therefore  be  nonsuited,  but  shall  make 
use  thereof  as  evidence  of  the  qviantum  of  the  damages  to  be  recovered. 

The  plaintiff  must  prove,  1st.  Ai\  occupation  by  the  defendant;  2dly.  Proof  of 
That  it  was  by  permission  of  the  plaintiff ;  3dly.  The  value.  First,  the  occupation, 
occupation  of  the  premises.  If  an  actual  occupation  be  proved,  its  con- 
tinuance will  be  presumed  {d). — Proof  of  an  actual  occupation  is  not  essen- 
tial. Where  the  defendant,  under  an  agreement  to  take  the  pren)ises  for  a 
term,  put  up  a  board  in  order  to  underlet  them,  it  was  held  to  be  an  asser- 
tion of  the  right  of  possession,  and  sufficient  evidence  of  occupation  (e). 
"Where  a  house  and  premises  are  demised  by  a  written  agreement,  rent 
is  recoverable  (/),  although  it  has  accrued  after  the  house  has  been 
burnt  down,  and   the  defendant  has  ceased  to  occupy  the  premises  {(j). 


{z)  Egler  v,  Marsden,  5  Taunt.  25, 
(a)  Debt  for  use  and  occupation  may  be 

maintained  by    a   corporation    aggregate. 

Dean  and  Chapter  of  Rochester  v.  Plerse, 

1  Camp.  466 ;  3  P.  *W.  423.     And  semble, 
assumjJsit  would  also  lie.  See  1  Roil.  R.  82 ; 

2  Lev.  174 ;  1  Vent.  298 ;  16  East,  6. 

(6)  A.  agrees  to  take  a  lease  of  iron 
ore  at  D.  for  a  term  at  a  certain  rent.  J3. 
agrees  to  grant  such  lease ;  tbis  consti- 
tutes a  hereditament  within  the  statute, 
and  is  not  a  mere  licence,  Jones  v.  Rey- 
nolds, 4  Ad.  &  Ell.  805. 

(c)  But  the  ])laintifF  may  recover  not- 
withstanding an  agreement  by  deed,  pro- 
vided it  contain  no  words  of  jwesent  de- 
mhc.  Elliott  v.  Rogers,  4  Esp.  59 ;  Ba- 
nister V.  Ushorn,  Peake's  L.  E.  254.  As 
to  the  cases  where  an  instrument  is  consi- 
dered to  amount  to  a  present  demise,  vide 
infra,  1177,  and  supra,  tit.  Stamp.  The 
statute  gives  no  remedy  where  the  action 
could  not  before  the  statute  have  been 
maintained  on  the  demise.  Hall  v.  Brir- 
gess,  5  B.  &  C.  332  ;  infra,  Smith  v.  Ra- 
leigli,  3  Camp.  C.  513. 

{d)  Harland  v.  Bromly,  1  Starkie's  C. 
455 ;  Ward  v.  Mason,  9  Price,  291. 

(e)  SuUlvan  v.  Jones,  3  C.  &  P.  579. 
Under  an  agreement  "  to .  become  tenant 
by  occupying,"  the  lessor  cannot  recover, 
the  premises  being  in  a  state  unfit  for  oc- 
cupation by  a  family  of  the  defendant's 
condition.  Salisbury  v.  Marshal,  4  C.  &  P, 
165.  It  has  been  said,  tliat  payment  of  a 
poor  rate  assessed  on  the  occupier  of  the 
premises  is  not  evidence  of  occupation. 
Rex  v.  Bristoio,  Woodfall,  Landlord  and 
Tenant,  194 ;  sed  queer e.  A  mere  agreement 
to  take  furnislied  lodgings,  without  some 
evidence  of  possession,  is  not  sufficient. 
Edgey.  Strafford,  1  C.  &  J.  391.  So  in 
Woolley  V,  Watkins,  9  C.  &  P.  610,  where 


the  defendant  had  agreed  to  take  the  pre- 
mises from  a  future  day.  And  in  Jones  v. 
Reynoldx,  7  C.  &  P.  335,  the  defendant 
having  by  writing  not  under  seal  taken  a 
down  for  the  purpose  of  digging  upon  it, 
it  was  held  that  the  mere  digging  of  lioles 
in  order  to  ascertain  what  sort  of  bargain 
he  was  about  to  make,  the  holes  being  im- 
mediately afterwards  filled  up,  was  not 
necessarily  a  taking  possession  ;  but  it  was 
held  that  if  he  had  once  taken  possession 
he  would  be  liable  to  the  end  of  the 
tenancy,  whether  he  got  the  minerals  or 
not.  So  notwithstanding  a  parol  licence 
to  quit;  infra,  1182. 

(/" )  By  an  agreement  for  a  future  lease 
the  term  was  to  begin  at  once,  and  it  was 
also  stipulated  that  until  the  lease  was 
executed,  the  parties  were  to  stand  in  the 
same  relation  as  if  it  had  been,  and  there 
were  also  covenants  inconsistent  with  a 
tenancy  for  a  year ;  held  that  the  instru- 
ment was  to  be  taken  to  operate  as  a  lease 
and  the  party  as  holding,  and  that,  as  long 
as  the  term  continued,  he  was  liable  to  be 
sued  in  an  action  for  use  and  occupa- 
tion, although  not  actually  in  occupation, 
Pinero  v.  Judson,  0  Bing.  206.  And  see 
Poole  V  Bentley,  12  East,  168;  and 
Barry  v.  Nugent,  5  T.  R.  165,  n.  A 
party  who,  pending  an  executory  contract 
for  a  lease,  takes  attornments  from  tenants 
in  possession,  and  places  himself,  without 
authority,  in  the  place  of  the  original  lessor, 
and  receives  rent  from  them,  is  liable  to  an 
action  for  use  and  occupation,  or  for  money 
had  and  received.  Neale  v.  Sweeny,  2 
Tyr.  464. 

(g)  Baker  v.  Holtjjzaffol,  4  Taunt.  45. 
Where  the  defendant  was  tenant  from  year 
to  year  of  part  of  premises  which  were 
destroyed  by  iire  accidentally  occurring  in 
the  middle  of  the  quarter,  held  that  the 
4f4 
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Proof  of  Where  the  agreenient  for  a  demise  of  jjremises  was  in  tliese  terms,  "to 
occupation,  become  tenant  by  occupying,"  held  a  sufficient  answer  to  show  that  they 
were  in  sucli  a  state  as  that  no  fiimily  of  such  condition  could  be  reason- 
ably expected  to  occupy  them  (h).  Rent  is  recoverable  in  this  action 
after  an  actual  desertion  of  the  premises  by  the  defendant,  provided  the 
contract  still  remain  in  force  (i).  But  where  a  landlord  accepted  the  key 
in  the  middle  of  a  quarter  under  a  parol  agreement  that  all  rent  should 
cease,  and  occupied  the  premises  himself  from  that  time,  it  was  held  that 
he  could  not  afterwards  recover  for  use  and  occupation  subsequent  to  the 
time  of  accepting  the  key  (k). 

An  occupation  by  a  lessee  is  an  occui^ation  by  the  lessor.  Hence,  if  A. 
let  premises  to  B,,  and  B.  let  them  to  C,  who  occupies  them,  this  is  an 
occupation  by  B.  {I),  of  which  his  receiving  rent  is  evidence  (m) ;  but  a 
sub-lessee  is  not  liable  in  respect  of  an  antecedent  occupation  by  the  mesne 
lessor  (n).  Where,  therefore,  the  assignees  of  a  bankrupt  take  possession 
in  the  middle  of  a  year,  they  are  not  liable  in  respect  of  the  previous 
occupation  by  the  bankrupt  (o) ;  nor  is  the  bankrupt  liable  in  this  action  in 
respect  of  the  occupation  and  possession  by  his  assignees. 


defeiiflant  continued  liable  for  rent  until 
the  tenancy  was  duly  put  an  end  to,  and 
tliat  the  plaintiiF  might  recover  the  rent 
in  an  action  for  use  and  occupation,  the 
act  of  non-repairing  by  the  landlord  not 
amounting  to  an  eviction.  Izon  v.  Gor- 
ton, 5  Bing.  N.  C.  501.  Secus  where  the 
premises,  through  the  landlord's  default  in 
not  repairing,  cannot  safely  be  inhabited. 
Edicards  v.  Etherlngton,  1  R.  &  M.  C. 
268. 

{h)  Salbhiiry  v.  Marshal,  4  C.  &  P.  65. 
The  defendant  being  under  an  agreement 
'  for  letting  the  premises  to  him  for  a  term, 
put  up  a  board  in  order  to  underlet ;  held 
that  it  was  an  assertion  of  the  right  of 
possession,  and  sufficient  evidence  of  use 
and  occupation.  Sullivan  v.  Jones,  3  C. 
ife  P.  579. 

(t)  Vide  supra,  475.  Whitehead  v. 
Clijford,  5  Taunt.  519.  Conolly  v.  Bax- 
ter, 2  Starkie's  C.  527.  Pinero  v.  Judson, 
6  Bing.  206.  And  it  lies  on  the  tenant  to 
show  a  determination  of  the  tenancy;  infra, 
1181.  A  tenant  occupied  lodgings  in  Lon- 
don for  three  quarters  of  a  year,  and  then 
quitted,  having  paid  half  a  year's  rent  at 
the  end  of  the  first  half  year,  and  tendered 
one  quarter's  rent  on  quitting,  which  was 
refused,  and  paid  another  half  year's  rent 
at  the  end  of  the  year;  a  contract  for  a 
second  year's  tenancy  is  not  to  be  pre- 
sumed. Wilson  V.  Abbott,  3  B.  &  C.  88. 
Secus  had  he  continued  in  possession  after 
the  commencement  of  the  second  year.  A 
yearly  tenant,  paying  rent  half-yearly,  on 
tlie  expiration  of  his  year  sent  the  key  to 
his  landlord's  agent,  who  at  first  refused  to 
take  possession,  but  before  the  end  of  the 
next  lialf  year  let  the  premises  ;  held,  that 
as  no  rent  would  be  due  from  tJie  former 
tenant  until  the  expiration  of  the  half  year, 
and  if  the  action  had  been  brought  on  tho 
demise,  the  defendant  might  have  pleaded 


the  eviction  as  a  bar,  the  action  for  use 
and  occupation  could  not  be  maintained; 
the  11  Geo.  2  giving  landlords  that  action 
only  to  avoid  the  difficulties  of  suing  upon 
a  demise,  but  not  that  the  new  action 
should  be  maintainable  where  the  former 
was  not.  Hall  v.  Burgess,  5  B.  &  C.  332 ; 
8  D.  &  R.  67.  And  see  Walls  v.  Atcheson, 
3  Bing.  462 ;  Grimman  v.  Legge,  8  B.  &  C. 
324. 

(k)  Whiteheads. Clifford, 5 Taunt. 518. 
The  notice  of  quitting  not  having  been  de- 
livered to  the  plaintiff  himself,  he  after- 
wards took  the  key  and  put  up  a  bill  in 
the  window,  upon  an  understanding  that  it 
was  to  be  for  the  benefit  of  whoever  might 
be  entitled  according  as  the  demise  might 
be  held  as  under  a  lease,  or  only  from  year 
to  year ;  held,  that  it  was  for  the  jury  to 
say  whether  tbe  key  was  accepted  or  not 
upon  those  terms,  and  if  so,  it  was  no 
answer  to  the  action.  Wilson  v.  Chis- 
holm,  4  C.  &  P.  476.  The  tenant  paid  the 
rent  for  two  years  after  the  payment  of 
land-tax,  without  claiming  it  to  be  de- 
ducted ;  held,  that  he  could  not  recover  it 
back  as  money  paid,  without  proof  of  an 
express  agreement  that  it  was  to  be  paid 
by  the  landlord.  A  broker  distraining  for 
the  rent,  and  deducting  the  laud-tax,  can- 
not be  held  to  allow  it,  but  from  want  of 
knowledge,  to  consent  only  to  receive  the 
money  without  it.  Saunderson  v.  Han- 
son, 3  C.  &  P.  314. 

(0  Bull  V.  Sibbs,  8  T.  R.  327.  And 
see  Conolly  v.  Baxter,  2  Starkie's  C.  527 ; 
Bingley  v.  Angrove,  2  Smith,  18. 

im)  Neal  v,  Swlnd,  2  C.  &  J.  377. 

(m)  Naish  V.  Tatlock,  2  H.  B.  319.  See 
Gibson  V.  Courthope,  1  D.  &  R.  205. 

[o)  Naish  V.  Tatlock,  2  H.  B.319.  But 
the  bankrupt  would  be  liable  for  tlic  whole 
under  his  agreement  or  covenant  to  pay 
rent,  although  the  assignees  had  occupied 
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Where  a  woman  before  her  marriage  held  as  tenant  from  year  to  year,  Proof  of 
the  rent  being  payable  half-yearly,  it  was  held  that  an  action  was  not  main-  occupation, 
tainable  against  the  husband  alone  in  respect  of  rent  which  had  accrued  at 
the  end  of  the  half  year  during  which  the  marriage  took  place  (p),  for  he 
was  not  the  occupier  in  the  interval  between  the  commencement  of  the 
half-year  and  the  marriage ;  and  the  action  is  given  in  respect  of  the 
occupation,  and  the  remedy  is  not  co-extensive  with  the  action  of  debt  for 
rent. 

An  entry  by  one  of  two  executors  of  a  tenant  for  years  does  not  enure  as 
the  entry  of  both,  so  as  to  make  them  both  liable  for  use  and  occupation  (q). 
An  executor  of  a  tenant  from  year  to  year,  holding  on  paying  rent,  holds 
on  the  terms  of  the  former  tenancy,  and  is  personally  liable  (/•). 

Although  the  situation  of  the  premises  need  not  be  stated,  a  variance  in 
the  description  would  be  fatal  (s).  As  in  the  name  of  the  parish  where  the 
premises  are  described  to  be  situate  (t). 

2dly.  The  statute  contemplates  the  relation  of  landlord  and  tenant,  and  Plaintiff's 
therefore  it  seems  that  a  stranger  cannot  try  his  title  in  this  form  of  ac-  P'^™"ssion. 
tion  (m).  The  plaintiff  must  therefore  prove  an  occupation  by  his  jjermission 
of  the  premises  by  the  defendant.  This  may  be  proved  directly  by  the  pro- 
duction and  proof  of  a  written  agreement  (x),  if  any  has  been  entered  into, 
in  the  usual  way,  by  the  evidence  of  the  attesting  witness,  if  there  was  one, 
or  if  not,  by  proof  of  the  signature  of  the  defendant.  An  agreement  is 
evidence,  although  it  contain  no  terms  of  present  demise  (y).  If  the 
instrument  be  merely  a  prospective  agreement  for  a  lease,  it  must  be 
stamped  as  an  agreement ;  and  if  the  agreement  contain  words  of  present 
demise,  it  must  be  stamped  as  a  lease  (z).     If  there  be  no  written  agree- 

during  part  of  the  time,  for  the  contract  is  See  Kirkland  v.  Pounsett,  1  Taunt.  570; 
not  discliarged  by  the  certificate.     Boot  v.  Taylor  v.  Williams,  3  Bing.  449 ;  Good- 
Wilson,  8   East,  311.     And  now  see  the  title  v.  Walter,  4  Taunt.  672;   Taylor  v. 
Stat.  6  G.  4,  c.  16,  s.  75;  stipra,  188;  4  Hooman,  1  Moore,  IGl ;  and  Vol.  I.  tit.    ' 
T.  R.  1)4.   TJie  Insolvent  Act,  7  G.  4,  c.  57,  Variance. 
contains  a  similar  clause.  {u)  Morgan  v.  Ambrose,  cor.  Wilm.  J. 

{p)  Richardson  V.  Hall,  3  Moore,  207  ;  Monmouth  Sum.  Ass.  1756;  Peake's  Ev. 

1  B.  &  B.  52.     A.  having  contracted  for  255,  5th  edit.     And  see  Lord  Mansfield's 

the  lease  of  a  iiouse,  permits  a  mistress  to  observations  in  Powell  v.  Milbanlt,  7  T.  R. 

occupy  it.  It  is  afterwards  agreed  that  she  401. 

shall  take  up  bills  which  he  has  accepted  {x)  Supra,  55. 

in  part  payment  of  the  purchase-money,  \y)  Mliott  v.  Rogers,  iEsp.C.  59.  An 
and  that  the  lease  shall  be  assigned  to  her ;  agreement  by  ^.  to  let,  and  P.  to  take, 
she  remains  in  possession,  and  does  not  for  the  whole  remaining  term  of  the  lease 
take  up  the  bills,  and  marries  the  defen-  at  a  yearly  rent,  payable  quarterly,  the 
dant,  who  occupies  the  house.  A.  cannot,  first  payment  for  the  iialf  quarter  at  the 
without  any  communication  upon  the  sub-  then  next  Christmas,  P.  agreeing  to  in- 
ject of  rent,  maintain  an  action  for  use  and  sure,  the  lease  and  counterpart,  to  be  pre- 
occupation against  tiie  husband.  Keating  pared  at  the  expense  of  P.,  and  to  contain 
v.  Pulkly,  2  Starkie's  C.  419.  all  the  clauses,  covenants,  &c.  which  A. 
J,q)  Nation  v.  Tozer,  ^  C.  M.  &  R.  entered  into  in  the  lease  to  him,  amounts 
179.     4  Tyr.  561,  S.  C.  to  a  legal  demise,  with  a  right  to  imme- 

(r)  Puckworthv.  Simpson,  1  C.  M.&  R.  diate  possession  and  not  to  a  mere  agree- 

834.  ment  for  a  lease.    Doe  d.  Pearson  v.  Ries, 

{s)  Wilson  V.  Clark,  1   Esp.  C.  273;  8  Bing.  179, 

liing  v.  Frazer,  6  E.  348 ;  Pool  v.  Court,  (z)  Vhere  the  words  are  sufficient  to  ex- 

4  Taunt.  700 ;  13  East,  9  ;  Guest  v.  Caii-  plain  tlie  intent  of  the  parties,  that  the  one 

mont,  3  Camp.  235.     But  see  Kirkland  v.  shall  divest  himself  of  the  possession,  and 

Ponnsctt,  infra,  note  (t).     And  Vol.  I.  the  other  come  into  it  for  a  determinate 

tit.  Variance.  time,  such  words  will   in  construction  of 

(0   Bi't  it  is  sufficient  to  describe  the  law  amount  to  a  lease  for  years.     Bac.  Ab. 

parish  by  the  name  by  which  it  is  ordina-  Lease  (K.)     If  the  instrument  be  so  far 

rily  known,  unless  it  appear  that  some  am-  prospective  in  its  operation  as  to  express 

biguity  is  occasioned  by  such  description.  the  intention  of  the  ])arties  as  to  the  terms 
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PlaintiflPs 
permission. 


Indirect 
proof. 


nient,  oral  evidence  of  the  terms  is  admissible ;  but  if  it  appear  that  there 
is  a  written  agreement  between  the  parties  on  the  subject,  oral  evidence  is 
inadmissible ;  and  if  the  agreement  be  not  produced,  or  cannot  be  read 
in  evidence  for  want  of  a  stamp,  the  plaintiff  will  be  nonsuited  (a). 

If  there  be  no  direct  proof  of  the  occupation  by  the  plaintiff's  permission, 
the  plaintiff  may  resort  to  presumptive  evidence  of  the  fact ;  as,  by  proof 
of  an  admission  on  the  part  of  the  defendant  of  the  payment  of  former  rent 
by  the  defendant  in  respect  of  the  same  premises  ;  and  for  this  purpose 
notice  should  be  given  to  the  defendant  to  produce  his  receipts  for  such  for- 
mer rent,  if  any  have  been  given  ;  or  the  plaintiff  may  show  that  the  defen- 


of  a  future  lease,  it  is  an  agreement  only, 
although  it  contain  a  contract  for  present 
possession,  unless  it  also  provide  as  to  the 
terms  of  such  possession  in  the  interval,  or 
contain  actual  words  of  present  demise,  for 
then  it  evidently  operates  as  an  agreement 
in  respect  of  the  future  lease,  but  as  a  lease 
quousqrie.  Thus,  an  agreement  to  demise 
and  let  copyhold  premises  to  C.  on  the 
death  of  B,  with  a  covenant  to  procure  a 
license  from  the  lord  to  let  the  premises, 
operates  as  an  agreement  only,  and  not  as 
an  absolute  demise.  Doe  A.  Coore  v.  Clare, 
2  T.  R.  739.  So  where  the  instrument  set 
forth  the  conditions  of  a  future  lease  of 
lands  and  rent,  and  of  the  times  of  entry, 
and  it  was  agreed  that  a  lease  should  be 
executed  on  those  conditions  with  the  usual 
covenants.  Tempest  v.  RawUng,  13  East, 
18.  So  where  the  terms  were  that  the 
lessee  should  take  possession  immediately, 
and  that  a  lease  should  be  executed  in 
future.  Goodtitle  d.  Estwich  v.  Way,  1 
T.  R.  735.  Where  A.  agreed  to  let  her 
house  to  B.  during  her  life,  supposing  it  to 
be  occupied  by  B.  or  by  a  tenant  agreeable 
to  A.,  and  it  was  provided  that  a  clause 
was  to  be  added  in  the  lease  to  give  ^.'s 
son  an  option  to  possess  the  house  when  of 
age ;  it  was  held  that  the  latter  clause 
showed  that  it  was  merely  an  agreement 
for  a  lease.  Doe  d.  BronrfieJd  v.  Smith, 
6  East,  530.  Otherwise  where  the  contract 
is  for  present  possession,  with  a  provision 
as  to  the  terms  quonsque.  As  where  the 
landlord  agreed  to  let,  and  upim  demand  to 
execute  to  the  tenant  a  lease  of  a  farm,  and 
the  tenant  agreed  to  take,  and  upon  demand 
to  execute  a  counterpart  of  the  lease  of  the 
said  farm,  on  a  day  specified,  containing 
the  usual  covenants,  &c.  and  the  agreement 
was  to  bind  until  the  lease  was  made,  it 
'  was  held  that  the  contract  amounted  to  a 
lease,  and  that  the  provision  as  to  a  future 
lease  was  but  for  better  security.  Doe  d. 
Walker  v.  Groves,  15  East,  244.  So,  where 
one  agreed  to  let,  and  the  other  to  take, 
land  for  sixty-one  years  at  a  certain  rent, 
for  building,  and  the  tenant  agreed  to  lay 
out  2,000 1.  within  four  years  in  building 
five  or  more  houses,  and  when  five  or  more 
houses  were  covered  in  the  landlord  agreed 
to  grant  a  lease  or  leases,  &c.,  but  this 
agreement  was  to  be  considered  as  binding 
till  one  fully  prepared  could  be  produced  ; 


it  was  held  to  operate  as  a  lease.  Poole  v. 
Bently,  12  East,  168.  See  Sturgeon  v. 
Painter,  N<iy,  128.  So,  where  the  instru- 
ment contains  actual  words  of  present  de- 
mise, as  "  be  it  remembered,  that  J.  B. 
hath  let,  and  by  these  presents  doth  de- 
mise, &c."  although  the  instrument  con- 
tained a  further  covenant  for  a  future  lease, 
5  T.  R.  166,  n.  And  see  Feyiny  d.  Eastham 
V.  Child,  2  M.  &  S.  255.  And  words  in  an 
agreement  that  A.  shall  hold  and  enjoy.  Sec. 
if  not  accompanied  by  restraining  words, 
operate  as  words  of  present  demise.  Other- 
wise, if  the  intention  of  the  parties  to  exe- 
cute a  future  lease  can  be  collected  from 
the  subsequent  words.  Doe  d.  Jackson  v. 
Ashburner,  5  T.  R.  163.  Where  the  terms 
are  doubtful  the  effect  must  depend  upon 
the  intention  of  the  parties,  as  collected 
from  the  whole  instrument.  Ibid.  And  see 
Morgan  d.  Doicding  v.  Bissell,  3  Taunt. 
65.  Dunk  V.  Hunter,  5  B.  &  A.  322.  A. 
agrees  to  take  and  hire  of  J5.  premises  at  a 
yearly  rent,  no  time  being  mentioned  for 
the  commencement  or  determination  of  the 
interest,  A.  agreeing  to  take  goods  at  a  va- 
luation ;  this  (seinble)  is  not  a  lease,  for  it 
contains  no  words  binding  on  the  demising 
party.  Clayton  v.  Burtenshaw,  5  B.  &  C. 
41.  A  lease  containing  a  stipulation  to 
take  stock  at  a  valuation,  a  lease  stamp  is 
not  sufficient,  for  the  agreement  is  not  ac- 
cessory to  the  subject  of  the  demise.  lb. 
See  further  Hope  v.  Booth,  1  B.  &:  Ad. 
498.     Anp.  ii.  835. 

(rt)  Breicer  v.  Palmer,  3  Esp.  C.  213 ; 
Hodges  v.  Drakeford,  1  N.R.  270;  R.  v. 
St.  Paul,  Bedford,  6  T.  R.  452  ;  Rams- 
hottom  v.  Makley,  2  M.  &  S.  445  ;  R.  v. 
PadMow,  4  B.  &  Ad.  208.  Supra,  tit. 
Assumpsit — Parol  Evidence.  In  or- 
der to  exclude  parol  evidence,  it  is  not  suf- 
ficient to  show  merely  that  there  is  some 
written  agreement  relative  to  the  holding, 
unless  it  appears  to  have  been  entered  into 
between  the  parties  as  landlord  and  tenant, 
and  to  have  been  in  force  at  the  time  to 
which  the  parol  evidence  applies.  Doe  v. 
Morris,  12  East,  237.  Although  the  con- 
tinuing to  hold  according  to  the  terms  of 
an  expired  lease  may  be  presumed,  the 
lease  itself  must  be  produced  properly 
stamped.  Wallis  v.  Broadbent,  4  Ad.  iic 
Ell.  877. 
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clant,  on  a  distress  being  made  for  former  rent,  paid  the  demand ;  and  for   Plaintiff's 
this  5)urpose  the  notice  of  distress  should  be  proved,  and  notice  should  be   permission, 
given  to  the  defendant  to  produce  it  as  well  as  the  receipt  (b). 

Proof  that  the  defendant,  on  an  ejectment  being  brought  without  pre- 
vious notice  to  quit,  produced  in  his  defence  a  letter  from  the  plaintiff,  treat- 
ing him  as  tenant,  and  claiming  rent,  is  conclusive  evidence  of  the  tenancy(c). 

So  the  permission  to  occupy  may  be  an  inference  of  law  founded  on  the 
legal  title  (d).  Thus,  the  grantee  of  an  annuity,  after  recovering  in  eject- 
ment against  a  tenant  in  possession  under  a  demise  from  year  to  year,  may 
maintain  an  action  for  use  and  occupation  against  him,  in  respect  of  all  the 
rent  in  his  hands  at  the  time  of  notice  to  pay  the  rent  to  the  grantee,  and 
which  has  accrued  from  that  time  down  to  the  time  of  the  demise  in  the 
ejectment  (e).  So  trustees  may,  without  attornment,  recover  in  this  form  of 
action  from  a  tenant  who  has  had  notice  from  the  cestui  que  trust  to  pay  the 
rent  to  him,  before  he  paid  it  over  to  his  original  landlord,  although  the 
tenant  had  no  notice  that  the  legal  title  was  in  the  plaintiffs  (/).  If  a  land- 
lord let  the  premises  and  mortgage  them  in  fee,  the  mortgagee  is  entitled, 
after  notice,  to  recover  the  rent  which  has  accrued  since  tlie  mortgage;  and 
if  he  afterwards  convey  to  A.,  to  whom  the  landlord  has  previously  conveyed 
the  equity  of  redemption,  ^.  can  afterwards  recover  that  part  only  of  the 
rent  which  became  due  after  his  lec/al  estate  accrued  (^).  Where  a  tres- 
passer has  occupied  the  lands,  the  plaintiff  may  waive  the  tort,  and  recover 
in  this  action  upon  an  implied  contract  (/t). 

Where  A.  having  agreed  to  sell  premises  to  B.,  the  latter  resold  to  C, 
who  entered  into  possession,  and  A.,  after  refusing  to  perform  his  contract, 
got  possession  from  B.  by  availing  himself  of  a  misrepresentation  that  B.'s 
suit  to  enforce  the  contract  had  failed,  but  afterwards  conveyed  according 
to  the  contract ;  it  was  held  that  C.  might  recover  from  A.  for  use  and  occu- 
pation of  the  premises  (i). 

Evidence  of  payment  of  rent  by  third  persons  to  the  plaintiff,  is  evidence 
of  title,  although  the  defendant  does  not  claim  under  them  (k). 

Where  the  defendant  has  taken  possession  under  a  contract  of  sale,  which 
cannot  be  completed  through  a  defect  in  the  plaintiff's  title,  the  latter  can- 
not, it  seems,  recover  as  on  an  implied  contract  for  use  and  occupation  (Z). 

A  surviving  owner  cannot  recover  for  the  use  and  occupation  of  i)remises 
upon  his  own  permission  and  sufferance,  where  they  were  demised  jointly 
by  himself  and  another  owner  since  deceased  (m). 

(b)  Panton  v.  Jones,  3  Camp.  372.  (/)  Lumleij  v.  Hodfjson,  16  East,  99. 

(c)  Townsend  v.  Davis,  Forrest,  120.  (.{/)  Cobb  v.  Carpenter,  2  Camp.  13,  u. ; 

(d)  Where  thele^al  estate  of  trustees  of      Luinley  v.  Hodgson,  16  East,  99. 

a  term  ceased  upon  the  death  of  the  tenant  ih)  This  however  lius  heen  doubted.  See 

for  life,  but  they  supposing  their  term  still  Hambly  v.   Trott,  Cowp.  37'J  ;  Foster  v. 

alive,  continued  to  receive  the  rents,  and  Stewart,^  M. k  ^.  VdQ ;  Bennettw  Fran- 

entered  into  an  agreement  to  reduce  the  cis,  2  B.  &   B.  5.54 ;  Birch  v.    Wright, 

rents;  held,  that  acting  for  all  who  liad  1  T.  R.  387. 

any  interest,  tlie  plaintiff,  wlio  was  but  one  (i)  Hull  v.  Vaughan,  6  Price,  157. 

of  several  parties  interested,  could  not  treat  (A)  Doe  v.  Stacey,  6  C.  &  P.  139. 

them  as  his  agents,  and  maintain  Ihe  action  {I)  Klrtland  v.  Pounsett,  2  Taunt.  145. 

for  an  occupation  in  his  own  name;  no  Unless,  as  has  been  said,  the  occupation 

tenancy  can  be  implied  under  a  party  who  has   been   beneficial.     Hearn  v.   Tomlin, 

has  not  the  legal  estate.    Morgell  v.  Pavl,  Peake,  192.     Hall  v.  Vaughan,  0  Price, 

2M.  &R.303.                              .  169;  i/i/rff,  1183. 

(e)  Birch  v.  Wright,  1  T.  R.  378.  But  (//t)  Israel  and  others  v.  Simmons,  2 
he  cannot  recover  for  subsequent  rent,  for  Starkie's  C.  356.  Richards  v.  Jleuther, 
the  defendant  cumiot  be  botli  a  tenant  and  1  B.  &  A .  29. 

a  trespasser. 
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Pl.iiiitiff's  Wliere  the  possession  is  continued  after  the  determination  oi"  the  lease, 

Ijcniiission.  v/hether  it  be  by  efflux  of  time,  or  by  the  death  of  a  tenant  for  life,  and  con- 
sent of  the  remainder-man,  a  tenancy  from  year  to  year  is  usually  pre- 
sumed. A.'s  lease  having  expired  at  Midsummer,  he  refused  to  give  up  the 
possession,  insisting  on  his  right  to  notice  to  quit,  and  paid  rent  at  Michael- 
mas and  Christmas ;  it  was  held  that  this  was  conclusive  evidence  of  a 
tenancy,  and  that  the  landlord  was  entitled  to  recover  rent  due  at  Lady- 
day  (n).  If  there  be  a  lease  for  a  year,  and  by  consent  of  both  parties  the 
tenant  continue  in  possession  afterwards,  the  law  implies  a  tacit  renovation 
of  the  contract  (o).  And  if  after  the  death  of  a  tenant  for  life,  who  has 
granted  a  lease  which  is  void,  the  remainder-man  accept  rent  as  rent  from 
the  lessee,  it  is  an  admission  of  a  tenancy  (7))  by  the  lessee,  but  the  rent 
must  have  been  paid  by  him  in  the  capacity  of  tenant  (q). 

Payment  of  money  into  court  in  an  action  for  use  and  occupation,  admits 
the  contract  and  precludes  the  defendant  from  questioning  the  plaintiff's 
title,  or  alleging  the  non-joinder  of  another  as  co-plaintift",  although  the 
defect  appear  on  the  plaintiff's  case  (r). 

Proof  of  3dly.  In  the  absence   of  an  express  agreement,  the  plaintiff  must  prove 

value.  ^Yie  value  of  the  premises  occupied. 

Where  the  lessee  took  possession  under  an  agreement  which  he  did  not 
sign,  and  the  terms  of  which  the  lessor  had  failed  to  fulfil,  it  was  held  that 
the  jury  might  ascertain  the  value  without  regard  to  the  rent  specified  in 
the  agreement  (s) ;  for  the  rent  reserved  by  an  agreement  is  evidence  of 
amount  in  those  cases  only  where  the  defendant  has  enjoyed  the  premises 
according  to  the  agreement.  But  though  a  parol  agreement  for  the  use  and 
occupation  of  land  be  void  under  the  Statute  of  Frauds,  recourse  may  be 
had  to  it  to  ascertain  the  amount  of  rent  (t). 

The  plaintiff  is  entitled  to  recover  for  use  and  occupation,  notwithstand- 
ing a  recovery  in  ejectment,  up  to  the  day  of  the  demise  laid  in  the 
declaration  (u). 

Defence.  It  is  a  general  rule  that  a  tenant  shall  not  be  allowed  to  dispute  his  land- 

lord's title  (x).  Thus,  in  an  action  for  the  use  and  occupation  of  glebe  lands, 
the  defendant  having  paid  rent  to  the  plaintiff,  cannot  go  into  evidence  to 
show  that  the  presentation  of  the  plaintiff  to  the  living  was  simoniacal  (y), 

(n)  BlsJiop  V.  Howard,  2  B.  &  C.  ]00.  get  rid  of  his  liability.   Booth  v.  Macfar- 

Note,  tliat  it  was  left  to  the  jury  to  say,  lane,  1  B.  &  Ad.  904. 
whether  a  tenancy  was  created,  or  whe-  (.r)  Say.  R.  13.     Morgan  v.  Ambrose, 

ther   there  was    a  mere   holding  over  by  cor.  Wilmot,  J.,  Monmouth,  175G;  Pcake's 

the  defendant;    but  the  Court   held  that  L.  E.  242.     knA  nil  habuit  in  tenementis, 

the  payment  and  receipt  of  rent  were  con-  is  no  plea  in  such  a  case.  Lewis  v.  WilUs, 

elusive.  Hil.  25  G.  2.    Richards  v.  Holditch,  Hil. 

(o)  Per    Lord    Mansfield,  in    Right  v.  13  G.  1,  cited  in  Syllivan  v.  Stradling, 

Darley,  1  T.  R.  159.  2  Wils.  212.     Nor  to  an  avowry  for  rent, 

(;j)  Doe  V.  Watts,  7  T.  R.  83.     See  also  under  11  G.  2,  c.  19.  Syllivan  v.  Stradling, 

Doe  V.  Weller,  7  T.  R.  478.  2  Wils.  208.     Neicsom  v.  Dugdale,  Mich. 

{q)  Strahanv.  Smith,  A  Bing.  21.  30  G.  2,  cited  ibid.     And  see  Rennie  v. 

(r)  Dolby  v.  lies,  3  Perr.  &  D.  287.  Robinson,  1  Bing.  147. 

(s)  To7nlinson  v.  Day,  2  B.  &  B.  680.  (y)  Cooke  v.  Loxley,  5  T.  R.  4.  Phipps 

5  B.  Moor,  558,  S.  C.  v.  Sculthorpe,  1  B.  &  A.  50.     So,  where 

(t)  De  Medina  v.  Poison,  Holt's  C.  47.  an  occupier  of  lands  has  entered  into  an 

(m)  Birch  v.  Wright,  1  T.  R.  178.    An  agreement  for  a  composition  for  tithes,  he 

action  lies   for  double    value  under  the  cannot,    in   defence  of  an  action   on  the 

4  Geo.  2  c.  19,  after  a  recovery  in  eject-  agreement,  show  that  the  presentation  was 

ment.   s'oulsby  \.  Nevin,0  ¥.iist,mO.     A  simoniacal.   Brookcsby  v.  Watts,  6  Tauut. 

tenant  holding  over,  after  notice  to  quit,  333;  2  Marsli.  38.    Hall  v.  Vaughan,  6 

is  liable  to  double  rent  during  liis  posses-  Price,  157. 
sion  only ;  he  need  not  give  fresh  notice  to 
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or  tliat  lie  had  no  title  to  the  premises  {z).  So  it  is  no  defence  to  show  that  Defcneo. 
tlie  ])kiutitf  was  mere  tenant  at  will  («),  or  that  the  plaintitt' had  previously 
demised  the  premises  to  a  third  person  whose  interest  has  not  expired  (b). 
Still  the  defendant  may  show  that  the  plaintiff's  interest  was  but  tempo- 
rary, and  that  it  has  since  expired  (c) ;  as  that  he  has,  since  the  demise, 
mortgaged  the  premises  to  another,  who  has  given  the  defendant  notice  to 
pay  his  rent  to  him  {d). 

Tf  the  defendant  has  not  come  into  possession  under  the  plaintiff,  or  recog- 
nized his  title,  the  plaintiff  can  only  recover  rent  from  the  time  when  his 
legal  title  accrued  (e). 

And  where  the  defendant  was  not  let  into  possession  by  the  plaintiff,  he 
may  dispute  his  title,  notwithstanding  an  acknowledgment  of  his  title  (/), 
which  is  not  in  itself  binding. 

So  tlie  defendant  may  prove  that  the  tenancy  has  been  determined  (g), 


(z)  Morgan  v.  Ambrose,  Peake's  L.  E. 
242. 

(rt)  Afldnson  v.  Pierpoint,  cor.  Deni- 
son,  J.,  Esp.  D.  30. 

{h)  Phlpps  V.  Sculthorpe,  1  B.  &  A.  50, 
The  premises  had  been  let  by  A.  to  B., 
and  pending-  tlie  term  C.  agreed  with  A. 
to  stand  in  J5.'s  place,  and  offered  to  pay 
rent ;  and  it  was  held,  that  in  an  action 
brought  by  A.  against  C.  for  use  and  occu- 
pation, the  latter  could  not  insist  that  the 
title  of  Ji.  had  not  been  determined  by  a 
notice  to  quit,  or  a  note  in  writing. 

(c)  Morgan  v.  Ambrose,  Peake's  L.  E. 
242.  England  d.  Syhourn  v.  Slade,  4  T.  R. 
682.  Supra,  tit.  Replevin.  So  the  de- 
fendant is  not  estopped  from  disputing  the 
continuance  of  the  landlord's  title,  wlu-re 
the  latter  has  acquiesced  for  a  considerable 
time  in  the  payment  of  rent  to  another. 
Neave  v.  Moss,  1  Ring.  860. 

{d)  Holmes  v.  Pontin,  Peake's  C.  99. 
In  Wuddilove  v.  Barnett,  2  Ring.  N.  C. 
538,  it  was  held  that  the  defendant  might 
show,  under  the  jilea  of  non-assumpsit, 
that  previous  to  the  demise  the  plaintiff 
had  mortgaged  the  premises,  and  that  the 
mortgagee  had  given  notice  not  to  pay  to 
the  plaintiff  any  rent  accruing  after  no- 
tice, but  tliat  a  special  plea  was  necessary 
as  to  rent  which  had  accrued  before  such 
notice.  See  also  Pope  v.  Biggs,  ib.  572. 
Rut  see  the  doubts  expressed  by  Little- 
dale  and  Patteson,  Js.  in  Partingtoii  v. 
Woodcock,  6  Ad.  &  El.  690,  as  to  the 
right  of  a  mortgagee,  und^r  a  mortgage 
prior  to  the  demise,  to  rent  accruing  under 
the  demise.  Littledale,  J.  intimates  an 
opinion,  that  in  such  case  the  mortgagee's 
sole  remedy  is  by  ejectment.  See  also 
Bogers  v.  Humphries,  4  Ad.  &  El.  299.  In 
the  case  of  Balls  v.  Wesfwood,  2  Camp. 
11,  Ld.  Ellenborough  held  that  it  was  no 
defence  to  show  that  the  plaintiff's  title 
had  expired,  without  further  proving  that 
the  defendant  had  disclaimed  to  hold  under 
the  plaintiff,  and  had  re-entered  under  a 
new  landlord. 

(e)  Cohh  V.  Carpenter,  2  Camp.  13  (n). 


(_/)  A.  being  tenant  to  B.  under  a  lease, 
agrees  to  become  tenant  to  sequestrators 
under  a  sequestration  against  B.  out  of 
Chancery;  and  it  was  held,  that  as  the 
tlefendant  had  not  received  possession  of 
the  premises  from  the  sequestrators  (who 
were  the  plaintiffs),  he  might  dispute  their 
title,  and  that  the  lease  unsurrendered  was 
an  answer  to  the  action.  Cornish  v.  Sea- 
rell,  8  B.  &  C.  471 .  So  where  the  attorn- 
ment was  made  under  a  mistake.  See 
Gravenor  v.  Woodhouse,l  Ring.  38 ;  snpra, 
973.  And  see  Rogers  v.  Pilcker,  6  Taunt. 
202.  Secus,  where  the  defendant  has  been 
let  into  possession  by  the  plaintiff.  A  tenant, 
taking  premises  from  A.  and  B.,  as  trus- 
tees of  C.  and  B.,  is  estopped  from  the 
objection  tliat  they  are  the  trustees  of  C. 
only.  Fleming  v.  Gooding,  10  Ring.  549. 
Rut  see  Phillips  v.  Pearce,  5  B.  &C.  433 ; 
supra,  717. 

(;/)  A  tenant  continues  to  be  liable  until 
he  can  show  a  determination  of  the  te- 
nancy. Harland  v.  Bromley,  1  Starkie's 
C.  455  ;  Harding  v.  Crethorne,  1  Esp.  C. 
57  ;  Ward  v.  Mason,  9  Price,  291.  But 
where  A.  held  as  tenant  from  year  to  year 
under  B.,  and  B.  under  a  lease  from  C., 
which  expired  at  Christmas,  and  A.  conti- 
nued in  possession  till  Lady-day,  when  he 
paid  a  quarter's  rent,  and  then  quitted  the 
premises  ;  it  was  held  that  C.  was  not  en- 
titled to  recover  for  use  and  occupation  to 
a  later  lime ;  for  the  only  evidence  of  a  new 
tenancy  was  the  payment  of  a  quarter's 
rent,  which  was  as  much  applicable  to  a 
mere  agreeinent  for  the  quarter  as  to  a 
supposed  new  tenancy  from  year  to  year. 
Freeman   v.  Jnry,  1   M.  &  M.   19.     See 

1  Mo.  cc  R.  215.  WoodcocJf  v.  Nuth, 
8  Ring.  170.  If  H.  holds  lands  at  will, 
rendering  rent  quarterly,  the  lessor  may 
determine  his  will  when  he  pleases:  if 
within  a  quarter,  he  shall  lose  his  rent  for 
that  quarter  ;  if  tlie  lessee  determine  the 
tenancy  within  the  quarter,  he  shall  pay 
for  tlie  whole  quarter.  Leighton  v.  Theed, 

2  Salk.  413. 
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and  tliat  subsequently  to  the  determination  he  has  ceased  to  occupy  the 
premises.  As,  that  the  tenancy  has  been  determined  by  a  regular  notice  to 
quit  (h),  or  by  mere  lapse  of  time  according  to  the  terms  of  the  original 
agreement,  or  by  a  subsequent  agreement  (i),  or  that  the  term  has  been 
surrendered  actually  (/;)  or  in  law  (/) ,  or  that  he  has  actually  delivered 
up  the  premises  to  the  plaintiff,  who  has  taken  jiossession  under  an  agree- 
ment to  put  an  end  to  the  tenancy  (m),  or  that  he  has  become  bankrupt, 


(/i)  Vide  supra,  413. 

( t )  Where  the  rent,  by  express  contract, 
was  for  a  year  from  December  25th,  pay- 
able quarterly,  and  in  the  middle  of  the 
April  quarter,  upon  a  dispute  the  tenant 
said,  "  I  shall  quit ;"  to  which  the  land- 
lord assented,  and  accepted  the  keys :  it 
was  held,  first,  that  the  jury  might  pre- 
sume the  original  contract  between  the 
parties  to  be  rescinded ;  and  secondly,  that 
as  there  was  an  express  contract,  the  law 
would  not  imply  a  contract  to  pay  rent  for 
any  period  less  than  a  quarter.  Grlmman 
V.  Legge,  8  B.  &  C.  .324. 

{k)  An  actual  surrender  must  be  in  writ- 
ing; supra,  474;  and  the  statute  extends 
to  tenancies  from  year  to  year.  Botting 
V.  Martin,  1  Camp.  C.  317.  A  mere  parol 
agreement  to  determine  the  tenancy  is  in- 
sufficient, and  the  tenant  is  liable  to  an 
action  for  use  and  occupation,  notwith- 
standing a  parol  service  to  quit.  Supra, 
475.  Thompson  v.  Wilson,  2  Starkie's  C. 
379.  Johnston  v.  Huddleston,  4  B.  &  C. 
922.  Mollctt  V.  Brayve,  2  Camp.  C.  103. 
Matthews  v.  StoiveU,)i  Taunt.  270.  John- 
stone V. Huddlcstone,  4  B.  &  C.  922.  A  re- 
cital in  a  second  lease  of  the  surrender  of 
the  first,  is  not  a  sufficient  note  within 
the  statute.  Roe  v.  Archbishop  of  York, 
6  East,  3a  Words  from  which  an  inten- 
tion to  surrender  may  be  inferred,  will 
operate  as  an  express  surrender.  But  an 
agreement  to  surrender  at  a  future  time 
will  not  operate  as  a  surrender  when  the 
time  arrives.  Parsons'  Case,  Dyer,  374,  b. 
The  cancelling  of  a  lease  of  land  does  not 
destroy  the  continuance  of  the  lease.  Ma- 
ginnis  v.  M'Cidloch,G\\\,.  R.  235.  Church- 
wardens of  St.  Saciour's,  Southicarh,  10 
R.  66.  Roe  v.  Archbishop  of  York,  6  East, 
90.  Seciis,  in  the  case  of  an  incorporeal 
hereditament  lying  in  grant ;  supra,  382. 
An  acceptance  by  the  surrenderee  is  essen- 
tial. Leach  v.  Thompson,  1  Show.  296. 
And  an  acceptance  will  not  be  presumed 
from  the  circumstance  of  rent  having  been 
paid  to  the  landlord  by  a  third  person. 
Copeland  v.  The  Executors  of  Gubbins, 
1  Starkie's  C.  96.  It  is  essential  to  a  com- 
plete surrender,  that  the  landlord  should 
have  given  up  his  old  tenant  and  accepted 
anew  one.  Graham  v.  Wichelo,  1  C.  &  M. 
188.  The  landlord  received  rent  from  A., 
tenant  for  a  term  of  cottages  and  a  stable, 
to  tin;  day  when  A.  assigned  them,  being 
in  tlie  middle  of  a  quarter;  the  assignee 
took  possession  of  the  stable,  the  cottages 


being  occupied  by  sub-tenants  to^.;  on 
their  quitting,  the  cottages  were  relet  by 
the  landlord :  the  whole  were  decreed  to 
have  been  surrendered  by  oj)eration  of  law. 
Reeve  v.  Bird,  1  C.  M.  &  R.  31  ;  4  Tyr. 
612,  S.  C. 

{I)  It  has  been  seen,  that  the  taking  a 
new  leas?,  though  by  parol,  operates  as 
a  surrender  in  law,  on  the  principle  of 
giving  effect  to  the  intention  of  tlie  parties, 
which  could  not  otherwise  take  effect  so 
long  as  the  former  lease  subsisted.  Sujira, 
475.  And  therefore  a  second  lease,  void 
because  by  parol  only,  will  not  operate  as  a 
surrender  of  a  former  valid  lease.  Wilson 
V.  Sewell,  4  Burr.  1980.  Davison  v.  Stan- 
ley, ib.  2210.  But  althougli  an  agreement 
be  by  a  parol,  yet  if  both  parties  act  upon 
it,  the  tenant  is  discharged;  as  where  the 
premises  are  given  up,  and  the  landlord 
takes  possession.  Supra,  Alb ;  and  see 
Whitehead  v.  Clifford,  3  Taunt.  518;  Mol- 
lett  V.  Brayne,  2  Camp.  103.  Secus,  where 
the  landlord  merely  placed  a  bill  in  the 
window,  in  order  to  have  the  premises  let. 
Redpath  v.  Roberts,  3  Esp.  C.  225.  So 
if  a  third  person  be  substituted  as  tenant 
by  consent  of  all  parties.  Thomas  v.  Cooke, 
2  B.  &  A.  119.  Stone  v.  Whiting,  2  Star- 
kie's C.  235.  Walls  v.  Acheson,  3  Bing. 
462.  And  the  substituted  tenant  is  liable. 
Phipps  \.Sculthorpe,  1  B.  &  A.  50.  In 
an  action  for  use  and  occupation  of  a  house 
for  six  months,  it  is  sufficient  for  the  land- 
lord to  show  an  occupation  for  the  pre- 
ceding six  months  as  tenant ;  and  it  is  not 
sufficient  for  the  defendant  to  prove  that 
the  keys  had  been  previously  delivered  to 
a  servant  at  the  plaintiff's  house,  and  a 
declaration  on  the  part  of  the  plaintiff 
that  the  keys  had  been  lost  or  mislaid. 
Harland  v.  Bromley,  1  Starkie's  C.  465. 
The  defendant,  wlio  occupied  under  a  lease 
which  expired  at  Lady-day  1829,  paid  a 
quarter's  rent  at  Midsummer  1829,  de- 
ducting soraetliing  for  repairs;  he  was  not 
aftenvards  seen  on  the  premises,  but  the 
rent  was  paid  at  irregular  intervals  by  L., 
who  was  in  occupation  for  the  ensuing 
two  years;  held,  that  it  was  correctly  left 
to  a  jury  to  find  whether  the  lessor  had 
accepted  L.  as  a  tenant,  and  the  jury 
having  found  for  tlie  defendant,  the  Court 
refused  to  set  aside  the  verdict.  Woodcock 
v.  Nuth,  8  Bi;ig.  170. 

{m)  Whitehead  v.  Clifford,  5  Taunt. 
518. 
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and  that  liis  assignees  have  accepted  the  lease  or  agreement,  or  that  they    Defence, 
deeliued  it,  and  he  delivered  it  to  his  lessor  within  fourteen  days  (ri). 

But  it  is  no  defence  to  show  that  the  defendant  has  abandoned  the  actual 
possession,  if  the  tenancy  still  remain  undetermined  (o).  Tims,  if  a  tenant 
from  year  to  year  neglect  to  give  notice  that  he  will  quit,  he  will  be  liable 
to  an  action  for  use  and  occupation  after  the  end  of  the  year,  although  he 
actually  quitted  at  the  end  of  the  year  (p),  and  although  the  plaintiff,  upon 
the  abandonment  of  the  premises  by  the  defendant,  advertised  them  to  be 
let  by  putting  up  a  bill  in  the  window  (q). 

So  the  defendant  may  show  in  defence  that  his  occupation  of  the  premises 
ori'^'inated  in  fraud  or  misrepresentation,  and  that  he  has  in  fact  derived  no 
benefit  from  such  occupation  ;  as,  that  he  entered  in  the  capacity  of  vendee, 
and  gave  up  the  possession  on  discovering  that  the  vendor  had  no  title  (/■). 

So  it  is  a  good  defence  that  the  defendant,  through  the  plaintiff's  default, 
has  had  no  beneficial  occupation  (s). 

Where  the  action  is  brought  by  the  assignee  of  the  reversion,  the  defend- 
ant may  show  that  he  paid  the  rent  to  the  assignor  previous  to  the 
notice  (t). 

If  the  landlord  evict  (u)  the  tenant  from  parcel  of  the  premises  let  at  an 


(n)  Under  the  stat.  6  G.  4,  c.  16,  s.  75. 
Supra,  tit.  Bankrupt. 

(o)  Supra,  475.  117G.  1181. 

(j))  Rcdpafh  Y.  Roberts,  3  Esp.  C.  225. 

(.7)  Ibid. 

(/•)  Hcarn  v.  Tomlin,  Peake's  C.  192, 
cor.  Lord  Kenyon.  In  that  case  the  plain- 
tiff representing  that  he  had  a  longer  term 
than  he  really  had,  agreed  with  the  defend- 
ant to  assign  it  to  him,  and  the  defendant 
took  possession,  and  the  occupation  was 
rather  injurious  than  beneficial  to  him ; 
and  Lord  Kenyon  held,  that  the  vendor 
could  not,  on  the  vendee's  rescinding  the 
contract  and  giving  up  the  premises,  main- 
tain this  action  to  recover  for  the  time 
during  which  he  was  in  possession.  In  the 
case  of  Kirtland  v.  Powisett,  2  Taunt. 
145,  the  Court  seemed  to  be  of  opinion, 
that  the  vendor  could,  in  no  case  where  the 
purchase  went  oif  for  defect  of  title,  main- 
tain this  action.  The  case  was  not,  how- 
ever, ultimately  decided  upon  that  ground, 
but  on  the  consideration  that  the  plaintiff 
had  derived  a  sufficient  compensation  for 
the  occupation  from  the  interest  of  the 
defendant's  money.  In  the  subsequent 
case  of  Hxdl  v.  Vaucjhan,  6  Price,  169, 
the  Court  of  Exchequer  held,  that  where 
the  contract  had  failed  without  any  fault 
on  the  part  of  the  vendor,  and  the  occu- 
pation had  been  beneficial  to  the  purchaser, 
the  vendor  might  support  the  action,  inas- 
much as  a  title  on  the  part  of  the  plaintiff 
was  not  necessary  to  support  the  action, 
the  declaration  merely  alleging  an  occupa- 
tion by  permission  of  the  plaintiff.  In  that 
case,  however,  the  action  was  against  the 
vendee,  who  had  obtained  possession  by 
fraud.  It  seems  to  be  difficult,  on  legal 
principles,  to  say  on  what  grounds  the 
vendor  is  entitled  to  recover  from  the  vendee 
where  the  title  of  the  former  turns  out  to 


be  defective.  He  must  recover,  if  at  all, 
either  on  an  express  or  an  implied  contract. 
The  question  then  is,  whether  the  law  will 
imply  a  contract  of  one  kind  where  the 
parties  have  tliemselves  entered  into  an 
express  contract  of  a  different  nature,  and 
wholly  inconsistent  with  the  contract  to  be 
implied.  Where  the  defendant  has  derived 
no  benefit  from  the  occupation,  it  would  he 
contrary  to  justice  and  equity  that  lie 
should  be  liable  in  respect  of  such  occupa- 
tion ;  and  it  would  be  a  very  precarious 
test  to  make  the  right  to  sue  to  depend 
upon  a  nice  calculation  of  the  quantum  of 
benefit  received.  The  statute,  it  is  true, 
contemplates  an  occupation  by  the  permis- 
sion of  the  plaintiff,  and  is  silent  as  to  his 
title ;  but  the  statute  also  contemplates  the 
relation  of  landlord  and  tenant,  a  relation 
which  the  parties  never  intended  to  con- 
stitute, and  in  fact  never  did  constitute. 
It  may  be  productive  of  great  hardship  to 
the  defendant  that  the  plaintiff,  who  is  or 
who  must  be  taken  to  be  cognizant  of  his 
own  title,  should  be  able,  upon  a  breach  of 
his  own  agreement,  to  bind  the  defendant 
by  a  contract  of  an  entirely  different 
nature.  See  Hegan  v.  Johnson,  2  Taunt. 
148  ;  Neale  v.  Vbiey,  1  Camp.  471  ;  su- 
pra, 974 ;  Keating  v.  Bulkehi/,  supra, 
1147.     Hope  v.  Booth,  1  B.  &  Ad.  498. 

(s)  Edwards  v.  Etherington,  R.  &  M. 
268,  supra.  Where  the  premises  liave 
become  unwholesome,  for  want  of  suffi- 
cient drainage  and  cannot  be  repaired  with- 
out extravagant  and  unreasonable  ex- 
pense, the  tenant  may  quit  without  notice. 
Collins  v.  Barron,  1  Mo.  &  R.  112, 
although  he  be  bound  to  repair.  lb. 

(t)  Birch  V.  Wright,  1  T.  R,  378. 
3I0SS  V.  Galliinore,  Doug.  282  ;  and  see 
Lumley  v.  Hodgson,  16  East,  99. 

(m)    Where    the    defendant     occupied 
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Dc'fonce.  entire  rent,  the  latter,  if  he  quit  the  residue,  is  discharged  from  the  whole 
rent  (.r) ;  but  if  he  continue  in  possession  of  the  reuiiiiuder,  he  is  liable  pro 
tanto  (y). 

But  it  is  no  defence  that  the  defendant  quitted  without  notice,  through 
fear  of  a  distress  by  the  superior  landlord  (z). 

Where  the  defendant  is  charged  on  his  own  account,  he  may  show  in 
defence  that  he  took  possession  merely  in  his  representative  capacity,  and 
that  he  offered  to  deliver  up  the  possession,  having  derived  no  benefit  from 
the  occupation  ;  as,  that  he  took  possession  as  administrator,  and  that  the 
premises  being  productive  of  no  profit  to  him,  he  offered  by  parol,  eight 
months  after  the  death  of  the  intestate,  to  deliver  up  the  possession  (a). 

It  is  no  defence  that  the  plaintiff  has  brought  an  ejectment  to  recover  the 
same  premises,  and  has  laid  the  demise  on  the  day  when  the  alleged 
tenancy  commenced  (Zi). 

Or  that  the  landlord  has  distrained  goods  of  the  full  value  of  the  rent  if 
they  have  in  fact  been  sold  for  less  (c). 

The  plaintiff  cannot  recover  if  it  appear  that  the  premises  were  let  for  an 
illegal  purpose  (d).  But  an  action  is  maintainable  for  the  rent  of  a  Jewish 
synagogue,  such  establishments  not  being  prohibited  by  any  law(e). 


apartments  of  the  plaintiff,  and  after  com- 
plaint made  of  nuisances,  which  the  jury 
found  to  be  such  as  to  render  the  occupa- 
tion uncomfortable,  and  that  the  defendant 
quitted  honajide  for  such  reason,  held,  that 
the  plaintiff  could  not  recover  in  use  and 
occupation  for  the  time  between  the  quit- 
ting and  the  period  of  notice  expiring. 
Cowie  V.  Goodwin,  9  C.  &  P.  378. 

{x)  Smith  V.  Raleigh,  2  Camp.  515. 
Supra,  48. 

(//)  Stokes  v.  Coo))er,  3  Camp.  514,  n. 
If  .4.  lets  to  £.,  who  underlets  to  C.  and 
D.,  and  A.  give  notice  to  C.  and  J),  to 
quit,  and  C.  quits  accordiogly,  and  the 
premises  occupied  by  him  lie  vacant  for  a 
year,  after  which  they  are  re-let  by  B.,  A. 
cannot  recover  against  B.  in  respect  of  the 
premises  held  by  C.  for  the  time  during 
which  they  were  unoccupied.  Burn  v. 
Phelps,  1  Starkie's  C.  94.  Where  the 
lessee  took  a  farm  under  an  agreement, 
which  he  did  not  sign,  and  the  lessor  failed 
to  fulfil  part  of  liis  agreement,  as  to  allow- 
ing the  lessee  certain  sporting  privileges, 
it  was  held  that  the  lessor  could  not  re- 
cover the  stipulated  rent,  but  only  accord- 
ing to  the  value  of  the  land  as  found  by 
the  jury.  Tomlinson  v.  Day,  2  B.  &  B. 
680.  The  plaintiff,  having  underlet  to  de- 
fendant from  year  to  year,  with  his  con- 
sent put  workmen  in  to  repair  a  party-wall 
a  short  time  before  quarter-day,  but  the 
danger  and  inconvenience  therefrom  be- 
came so  great,  that  the  defendant,  with  his 
family  and  lodgers,  were  obliged  to  leave 
the  premises  before  the  quarter-ilay,  and 
take  lodgings  elsewhere ;  the  defendant, 
however,  after  paying  his  rent  up  to  Mid- 


summer, occupied  the  shop  until  the  5th 
July,  when  he  quitted  without  any  notice  to 
the  plaintiff;  it  was  left  to  the  jury  to  say, 
if  the  defendant  had  had  any  beneficial 
occupation  of  the  premises  ;  having  found 
for  the  defendant,  the  Court  refused  a  new 
trial,  on  the  ground  of  misdirection.  Ed- 
icards  v.  Hetlierington,  7  D.  &  R.  117j 
and  1  Ry.  &  M.  C.  265.  See  also  Smith 
v.  Raleigh,  3  Camp.  C.  513 ;  Hall  v. 
Burgess,  5'B.  &  C.332  ;  Stokes  \.  Cooper, 
3  Camp.  C.  514,  n. ;  Tomlinson  v.  Day, 
2  B.  &  B.  680;  Walls  v.  Atcheson,  3 
Bmg.  362. 

{z)  Rickett  V.  Tullich,  6  C.  &  P.  66. 

(a)  Renuumt  v.  Bremridge,  2  Moore, 
94. 

(6)  Cohl}  V.  Carpenter,  2  Camp.  13,  n. 
Bub  it  would  furnish  a  ground  of  applica- 
tion to  the  Court.  And  see  Cowp.  246. 
But  see  the  observations  of  Buller,  J.  1  T. 
R.  386.  And  it  would  be  otherwise  after 
a  recovery  in  ejectment,  1  T.  R.  378 ;  and 
see  Bridges  v.  Smyth,  5  Bing.  410. 

(c)  Efford  v.  Burgess,  1  Mo.  &  R.  23, 
If  they  have  been  sold  at  too  low  a  rate, 
the  remedy  is  by  action.     lb. 

{d)  As  for  the  purpose  of  prostitution. 
Crisp  V.  Churchill,  1  B.  &  P.  340—1,  n. 
Girarday  v.  Richardson,  ibid.  1  Esp.  C. 
13  ;  Selw.  65.  Appleton  v.  Campbell,  2 
C.  &  P.  347.  Jennings  v.  Throgniorton, 
R.  &  M.  251.  But  see  Lloyd  v.  Johnson, 
1  B.  d:  P.  340.  A  party  cannot  recover  in 
use  and  occupation  for  weekly  rent  of  pre- 
mises occupied  for  purposes  of  prostitu- 
tion, after  he  has  become  acquainted  with 
tlie  character  of  the  party,  ami  mode  of 
living,  although  originally  ignorant  of  it. 


(e)  Israel  and  others  v.  Simmons,  2  Slarkie's  C.  356. 
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Where  the  tenant  has  not  occupied  the  premises,  paid  rent,  or  done  any    Limitation, 
act   from  which  a  tenancy  can  be  inferred,  for  six  years,  the  Statute  of 
Limitations   is   a   good   defence,  though  no    notice  to  quit  has  ever  been 
given  (/). 

Where  a  witness  was  called  by  the  plaintiff,  who  stated  that  he  held  the 
premises  of  one  of  the  plaintiffs,  it  was  held  that  he  could  not  be  asked 
whether  he  had  not  given  them  up  to  the  defendant,  without  being  released, 
and  tliat  the  3  &  4  AVill.  4,  c.  27,  s.  42,  did  not  apply  (</). 


USURY. 

To  constitute  usury  (7i)  there  must  either  be  a  direct  loan,  and  a  taking  of  WJiut  con- 
more  than  legal  interest  for  the  forbearance  of  payment,  or  there  must  be   ''t'^^''^*^*- 
some  device  for  the  purpose  of  concealing  or  evading  the  appearance  of  a 
loan,  and  forbearance,  which  really  existed  («). 

The  offence  imports  a  contract,  a  forbearance,  and  a  taking  of  usurious 
interest  (k). 

Jennings  v.  Tlirogmorton,  1  Ry.  &  M.  C. 
251 .  Iti  an  action  for  board  ami  lodg- 
ing, it  appeared  tliat  tlie  defendant  was  a 
prostitute,  and  had  boarded  and  lodged 
with  the  plaintiff,  wlio  kept  a  house  of  ill 
fame  ;  and  who,  besides  what  she  received 
for  board  and  lodging,  partook  of  tlie  pro- 
fits of  her  prostitution;  and  Lord  Kenyon 
was  of  opinion  that  such  a  demand  could 
not  be  heard  of  in  a  coiu-t  of  justice.  How- 
ard V.  Hodges,  Scl.  N.  P.  67, 4th  ed. 

(/)  Leigh  v.  Thornton,  1  B.  &  A.  G2o. 

Ig)  Hodson  v.  Marshall,  7  C.  &  P.  16. 

(/()  The  stat.  12  Ann.  st.  2,  c.  16,  enacts, 
that  no  person  shall  take,  directly  or  indi- 
rectly, for  loan  of  any  monies,  wares,  mer- 
cliaiidize,  or  other  commodities  whatsoever, 
above  the  value  of  5  /.  for  the  forbearance 
of  100 1,  for  a  year,  and  so  after  that  rate, 
&c. ;  and  tliat  all  bonds,  contracts,  and 
assurances  whatsoever, for  payment  of  any 
principal  or  money  to  be  lent,  or  covenant 
to  be  performed,  upon  or  for  any  thing 
whereupon  or  whereby  there  shall  be  re- 
ceived or  taken  above  the  rate  of  5  I.  in 
the  100  /.,  shall  be  utterly  void:  *'  and  that 
every  person  who  shall  take,  accept  and 
receive,  by  way  or  means  of  any  corrupt 
bargain,  loan,  exchange,  chevisance,  shift, 
or  interest  of  any  wares,  merchaDdize,  or 
other  thing  or  things  whatsoever,  or  by 
any  deceitful  way  or  means,  or  by  any 
covin,  engine,  or  deceitful  conveyance  for 
tlie  forbearing,  &c.,  shall  forfeit  and  lose 
for  every  such  offence  the  treble  value  of 
the  monies,  wares,  merchandizes,  and  other 
things  so  lent,  bargained,  exchanged,  or 
shifted, 

(i)  Barclay  v.  Walmeslet/,  4  East,  56. 

(k)  An  agreement  to  give  more  than  its 
value  for  stock  in  the  public  funds  belong- 
ing to  a  retiring  partner,  to  remain  in  pos- 
session of  the  firm,  is  usurious,  it  being 
manifest  that  the  difference  was  intended 
to  be  given  for  forbearance.     Parker  v. 


Ramshoftom,  3  B.  &  C.  257.  So  is  a  loan 
of  stock  to  be  repaid,  at  the  option  of  the 
lender,  by  replacing  the  stock,  or  by  the 
produce,  with  '5 1,  per  cent,  interest. 
White  v.  Wright,  3  B.  &  C.  272.  And 
see  Chippendale  v.  Thurston,  1  M.  &  M. 
421.  Although  the  contracts  be  contained 
in  different  instruments.  3  B.  &  C.  257. 
It  is  usury  in  the  discounter  of  a  bill  of 
exchange  to  stipulate  for  a  premium  to  be 
paid  to  the  agent  who  procured  the  dis- 
count, though  he  himself  took  no  more 
than  the  legal  discount.  Meago  v.  Sim- 
mons, 1  M.  &  M.  C.  121.  An  agreement 
to  reinvest  the  sum  in  consols,  at  a  price 

not  exceeding I.  or  repay  the  amount 

in  bank-notes,  on  the  lender  giving  six 
months'  notice,  is  usurious,  as  the  option 
was  with  the  lender,  and  he  could  not  re» 
ceive  less  than  five  per  cent.,  and  might 
receive  much  beyond  the  sum  lent,  if  the 
funds  rose  above  the  stipulated  amount. 
Chippendale  v.  Thurston,  l.Mo.  &  M. 
421 ;  and  4  C.  &  P.  98.  An  annuity  was 
granted  for  a  specific  number  of  years, 
payable  half-yearly,  and  for  the  payments 
promissory  notes  were  given,  payable  re- 
spectively when  the  annuities  would  become 
due,  the  total  amount  being  equal  to  the 
consideration  and  12  per  cent,  interest ; 
held  that  the  transaction  was  plainly  usu- 
rious. Fereday  v.  Wighticiclt,  1  Russ.  & 
M.  50.  Where  an  annuity  was  granted 
for  four  lives,  with  a  covenant  that  the 
grantor  would  insure  the  principal  and 
assign  the  policy  to  the  grantee,  within  30 
days  after  the  expiration  of  the  third  life  ; 
held  not  to  be  usurious.  In  re  Naish,  7 
Bing.  150.  And  see  Griggs.  Stoker,  Forr. 
4.  A  loan,  by  way  of  mortgage,  was  se- 
cured by  a  deed  executed  9th  Sept.  1826, 
paya'^le  at  the  end  of  one  year,  and  reserv- 
ing five  per  cent,  payable  half-yearly  on 
8th  March  and  8th  September,  and  the 
bonus  alleged  as  the  usurious  transaction 


*  This  provision  is  now  modified  by  the  stat.  5  &6  W.  4,c.  41, s.  2,  supra,  246. 
VOL.  II,  4  G    4- 
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Usurious 
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Usury  will  not  be  presumed  (/). 

Tlie  usurious  contract,  like  any  other  contract,  must  l»e  proved  as  alleged  f 
and  a  variance  as  to  the  quantum  of  usurious  interest  will  be  fatal.  In 
this  respect,  an  indictment  for  usury  difters  from  an  indictment  for  taking- 
more  than  10  s.  in  the  pound  for  brokerage  {m);  for  there  the  offence  con- 
sists in  the  simple  excess,  and  the  quantum  of  that  excess  being  immaterial, 
a  variance  from  it  in  evidence  will  not  be  material  {n). 

If  the  declaration  state  an  absolute  agreement,  and  the  proof  be  of  an 
ao-reement  in  the  alternative  to  forbear  to  the  one  or  other  of  two  days,  at 
the  option  of  the  borrower,  the  variance  will  be  fatal  (o). 

But  it  is  sufficient  to  prove  the  loan  or  forbearance  according  to  its  sub- 
stance and  legal  effect  (j9). 

A  forbearance  by  C.  to  A.  is  proved  by  evidence  that  A.  is  debtor  to  B., 
and  B.  to  C,  and  of  an  agreement  for  an  usurious  consideration  to  be  paid 
to  C.  that  he  shall  take  A.  as  his  debtor  {q),  although  B.]o\nA.  in  the  secu- 
rity to  C.  (r).  So  it  would  be  by  evidence  of  a  loan  by  C.  to  B.,  and  the 
giving  a  note  as  security  by  A.  to  C,  more  than  legal  interest  having  been 
taken  for  forbearance  on  the  note  (s). 

An  allegation  of  a  loan  of  a  specific  sum  of  money  is  satisfied  by  evidence 
of  a  loan  to  that  amount,  part  in  money,  and  part  in  uncoined  gold  of  a 
certain  definite  value,  which  the  borrower  agreed  to  take  as  cash(<). 

On  a  count  for  usury  in  discounting  two  bills  of  exchange,  one  of  which 
is  described  to  have  been  drawn  by  B.  on  a  certain  person,  to  wit,  John  K., 
evidence  of  a  bill  drawn  on  Abraham  K,  is  a  fatal  variance  {u). 

In  an  action  at  the  suit  of  an  indorsee  against  the  maker  of  a  promissory 
note,  a  letter  written  by  the  payee  to  the  maker,  cotemporary  with  the 
making  of  the  note,  is  evidence  to  prove  usury  {x). 

The  offence  is  completed  in  the  county  where  the  usurious  interest  is 
received,  and  the  offence  should  be  laid  there  (y). 

Where  usurious  interest  has  been  taken  by  means  of  an  agent,  it  is  not 
essential  to  call  the  agent  himself;  such  a  rule,  it  has  been  observed,  would 
be  very  inconvenient  {z). 

A.  lends  money  to  B.  at  usurious  interest,  B.  gives  A.  a  bill  for  the  prin- 
cipal and  interest ;  A.  lends  money  to  B.  to  take  up  the  bill ;  the  usury  is 
complete  on  J3.'s  taking  up  the  bill  (a). 

was  paid  in  January  1827  :  held  that  upon 
the  payment  of  the  first  half-year's  in- 
terest on  the  8th  March  following,  the 
offence  of  usury  was  complete,  for  which 
an  action  for  penalties  might  have  been 
brought,  and  that  the  Court  would  not,  in 
order  to  subject  a  party  to  a  penalty,  pre- 
sume that  part  of  the  bonus  applied  to  the 
payment  of  interest  in  September;  no  part 
therefore  of  the  usurious  interest  having 
been  received  within  the  year,  the  action 
was  too  late.     7  Biug.  loO. 

(Z)  Ferguson  v.  Spring,  1  Add.  &  Ell. 
676. 

(»t)  Under  the  stat.  17  Geo.  3,  c.  26, 
s.  7. 

(n)  R.  v.  GUhmn,  6  T.  R.  265. 

(o)   Tate  V.  WclUngs,  3  T.  R.  531. 

{p)  In  order  to  constitute  usury  there 
must  be  a  loan  (or  forbearance)  of  money 
by  one  to  another.  And  consequently  an 
agreement  of  partnership  which  provides 


for  an  advance  of  money  by  one,  which  is 
to  become  joint-stock,  cannot,  if  made 
bona  fide,  be  usurious,  although  the  part- 
ner advancing  the  money,  20,000  I.,  is  to 
take  2,000  /.  per  annum  out  of  the  profits, 
or  out  of  the  principal  if  the  profits  be  in- 
sufficient, and  20,000 1,  at  the  end  of  the 
term.  And  it  is  for  the  jury  to  decide 
whether  the  agreement  was  honafidevi'ith. 
a  view  to  a  partnership,  or  a  mere  cloak 
for  usury.  Gilpin  v.  Enderhy,  5  B.  &  A. 
954. 

(<7)  Wade  v.  Wilson,  1  East,  195. 

(?•)  Ibid. 

{s)  Manners  Y.  Postan,  3  B.  &  P.  343. 

{t)  Barbe  v.  Parker,  1  H.  B.  283. 

(?/)  HiitcJdnsonv.  PijJcr,  i  Tauut.  810. 

(.r)  Kent  v.  Loiven,  1  Camp.  C.  177. 

(V)  Supra,  848,  K.  B.  Ilil.  1825;  vide 
iyifra,  tit.  Venue. 

(c)   Per  Chambre,  J.,  1  N.  R.  103. 

(fl)   Wriyht  v.  Labig,  3  B.  &  C.  165, 
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In  an  action  for  penalties  for  having  deducted  more  than  legal  interest  in  Usurious 
discounting  a  bill  of  exchange,  in  order  to  prove  the  actual  receipt  of  the  interest, 
amount  of  the  bill,  it  was  proved  that  a  demand  had  been  made  on  the 
acceptor  by  a  person  of  the  name  of  Brown,  and  that  proceedings  had  been 
instituted  by  him  to  compel  payment ;  in  consequence  of  which,  a  person 
on  behalf  of  the  acceptor  paid  to  Brown  the  amount  of  the  bill  and  the 
costs  of  suit,  on  his  producing  the  bill,  for  which  Brown  gave  his  receipt 
as  the  agent  for  Barrow,  the  present  defendant ;  and  it  was  held  that  this 
was  sufficient  evidence  of  the  fact  to  go  to  a  jury,  althougli  the  proceedings 
were  not  produced,  and  although  it  was  not  proved  tliat  Brown  was  in  fact 
the  attorney  for  the  defendant  (ft). 

Whether  the  sum  taken  under  the  name  of  commission  be  a  reasonable 
remuneration  for  trouble,  or  be  but  a  cloak  for  usury,  is  a  question  of  fact 
for  the  determination  of  the  jury  (c).  And  where  there  is  conflicting  evi- 
dence upon  the  subject,  the  Court  v/ill  not  grant  a  new  trial  unless  it  be 
manifest  that  the  jury  have  decided  erroneously  (d). 

A  fresh  contract  made  by  parties  privy  to  an  usurious  agreement,  and  in  Effect  of 
furtherance  of  it,  is  void  (e).  But  a  fresh  contract  made  between  the  same  usury, 
parties  in  repudiation  of  the  original  usury,  or  with  an  innocent  party  who 
was  not  privy  to  the  usury,  is  binding:  thus,  a  fresh  security  given  for  the 
balance  of  a  debt  originally  usurious  is  void  (/") ;  and  a  subsequent  usurious 
contract  does  not  vitiate  a  former  one  which  was  legal.  A  bargain  is  made 
for  the  return  of  stock  which  at  the  time  is  worth  10,000/.;  a  subsequent 
agreement  is  made,  when  the  same  stock  is  worth  but  8,000 1,,  for  a  return 
of  10,000 Z.  and  5  per  cent.;  the  latter  contract  is  illegal,  but  the  former 
remains  valid  (^).  Where  usurious  securities  have  been  destroyed  by 
mutual  consent,  a  promise  by  the  borrower  to  pay  the  principal  and  legal 
interest  is  binding  (/i).  li  A.  for  an  usurious  consideration  give  his  promis- 
sory note  to  B.,  who  transfers  it  to  C.  for  value,  without  notice  of  the  usury, 
and  afterwards  A.  gives  a  bond  to  C  for  the  amount,  the  bond  is  valid  («). 
But  it  would  be  otherwise  if  A.  gave  the  bond  to  B.  (k). 

A  bond  fide  debt  is  not  extinguished  by  being  mingled  with  an  usurious 
transaction  {I). 

The  borrower  of  money  at  usurious  interest  is  a  competent  witness  for  the    Compe- 
plaintiff,  in  an  action  to  recover  penalties  from  the  lender  (??«).  teucy. 


{b)  Owen  v.  Barroio,  1  N-  R.  101.  Tlie 
circumstance  upon  wliicli  the  Court  ap- 
pear to  have  principally  relied  was  the 
possession  of  the  bill  itself  by  Brown. 
Where  usury  is  committed  by  the  wife, 
who  lends  money  which  is  secured  by  bond 
to  her  husband,  the  bond  is  void,  for  the 
husband  is  liable  civiliter,  though  not  cri- 
minaliter,  for  the  act  of  the  wife.  Barnet 
v.  Tompkyns,  Skinn.  -348. 

(c)  Corstairs  v.  Stein,  4  M.  &  S.  192. 
See  also  Doe  d.  Grimes  v.  Gooch,  3  B.  & 
A.  664. 

(rf)  Ibid. 

(e)  A  party  cannot  recover  on  a  new 
instrument  which  operates  as  a  security 
for  any  usurious  interest,  although  it  is 
founded  on  a  new  settlement  of  the  account 
between  the  borrower  and  the  lender,  and 
the  original  securities  have  been  cancelled. 
Preston  v.  Jackson,  2  Starkie'a  C.  237. 


A  debt,  though  usuriously  contracted,  is 
still  a  debt ;  the  statutes  merely  preclude 
the  remedy,  and  a  court  of  equity  will  not 
relieve  but  on  the  terms  of  paying  what  is 
really  due.  Stanton  v.  Knight,  1  Sim. 
482. 

(f)  Pickering  v.  Ba?iks,  Forrest,  72; 
Cuthbert  v.  Haley,  8  T.  R.  390. 

(g)  Parker  v.  Ramsbottom,  3  B.  &  C. 
357. 

{h)  Barnes  v.  Headley,  2  Taunt.  184. 
See  also  Wright  v.  Wheeler,  1  Camp.  C. 
165. 

(i)  Cuthbert  v.  Haley,  8  T.  R.  390. 

{h)  Ibid. 

(/)  Gray  v.  Fancier,  1  H.  B.  462.  If 
a  bond  be  given  without  usury,  the  taking 
usurious  interest  afterwards  will  not  avoid 
the  bond.  Dalton's  Case,  Noy,  171 ;  Vin. 
Ab.  Ev.  T.  b.  124. 

(in)  Abrahams  y.  Bunn,  4  Burr.  2251 ; 
Smithy.  Prager,  7  T.  R.CO;  syprn,  10. 
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VENDOR  AND  VENDEE 


Compe- 
tency. 


By  the  statute  2  &  3  Vict,  c.37,  bills  of  exchange,  &c.  payable  at  or  within 
twelve  months  after  date,  or  not  having  more  than  twelve  months  to  run, 
and  contracts  for  the  loan  or  forbearance  of  money  above  the  sum  of  101., 
are  not  to  be  affected  by  the  statutes  against  usury,  provided  that  the  statute 
shall  not  extend  to  the  loan  or  forbearance  of  any  money  upon  security  of 
any  lands,  tenements,  or  hereditaments,  or  any  estate  or  interest  therein  (w). 


Action  by 
the  vendor 
of  real 
property. 


Conditions 
precedent. 


VENDOR  AND  VENDEE. 

The  vendor  of  a  real  estate,  in  an  action  against  a  purchaser  for  not  com- 
pleting the  contract  according  to  his  agreement,  must  prove,  1st,  the  agree- 
ment; 2dly,  the  performance  of  conditions  precedent;  3dly,  damage,  if  he 
seek  to  recover  more  than  nominal  damages. 

The  contract  to  be  valid  must  be  in  writing  (o),  and  a  sale  by  auction  is 
within  the  statute  (jo). 

2dly.  The pe?'formance  of  conditions  precedent  (q). — The  vendor  must  prove, 
either  that  he  has  executed  the  conveyance,  or  that  he  has  offered  to  do  so, 
unless  the  vendee  has  discharged  him  from  so  doing  (r). 

Where  A.  agreed  to  sell  an  estate  to  B.  before  a  particular  daj%  for  the 
sum  of  —  l,  in  consideration  whereof  B.  agreed  to  pay  that  sum  on  that 
day,  and  on  failure,  to  pay  the  sum  of  21  I.,  it  was  held  that  A.  could  not 
recover  the  21 1,  witliout  showing  that  he  had  conveyed  the  estate  to  B.,  or 
that  he  had  tendered  a  conveyance  properly  executed  (s). 

And  wliere  the  plaintiff  covenanted  to  sell  a  house  to  the  defendant,  and 
to  convey  the  same  before  the  1st  of  August,  and  to  deliver  possession  of 
the  same  on  a  previous  day,  and  the  defendant  in  consideration  thereof 
covenanted  to  pay  the  plaintiff  120 1,  on  or  before  the  1st  day  of  August,  it 
was  held  that  the  plaintiff  could  not  maintain  an  action  for  the  120  Z.  with- 
out averring  that  he  had  conveyed  or  tendered  a  conveyance  to  the  de- 
fendant (t). 

The  purchaser  may  refuse  to  accept  a  conveyance  executed  under  a  power 
of  attorney  (u). 

But  if  on  tendering  a  draft  to  the  defendant  he  refuse  to  read  it,  and  dis- 


Spe7icelei/,  q.  t.,  v.  De  Willott,  7  East, 
108.     Vol.  I.  tit.  Witness. 

(n)  See  Appendix,  1188. 

(o)  29  C.  2,  c.  3,  s.  4 ;  supra,  475. 

(p)  Supra,  479. 

{q)  In  agreements,  the  question  whe- 
ther covenants  be  dependent  or  independ- 
ent, depends  upon  the  intention  of  tlie  par- 
ties. They  are  usually  considered  to  be  de- 
pendent, unless  a  contrary  intention  appear. 
See  1  Will.  Saund.  320;  2  Will.  Saund. 
352,  b.;  Smith  v.  Woodhouse,  2  N.  R. 
233 ;  HaveJocIt  v.  Geddes,  10  East,  555 ; 
supra,  tit.  Assumpsit.  Agreement  for 
the  purchase  of  jiremises,  to  pay  a  de- 
posit, and  sign  an  agreement  to  pay  the 
remainder  on  a  stated  day  on  having  a 
good  title  made;  aft(;r  whicli,  and  part 
of  the  piu'cliase-monc'y  paid,  a  further 
agreemant  was  made,  as  to  payment  for 
certain  disputed  articles,  and  to  pay  the 
residue  of  the  purcliase-money  with  in- 
terest upon  the  vendor's  making  a  good 
title,  "  or  otherwise,  if  such  title  was  not 
then  completed,  tliat  tlie  vendor  should 
execute   a  bond  to   complete    such  title, 


and  to  convey  the  estate  as  soon  as  the 
same  could  be  completed ;"  held  that  such 
clause  did  not  dispense  with  the  engage- 
ment to  make  a  good  title,  but  was  in- 
tended only  to  guard  against  supineaess 
and  delay  in  doing  it,  and  that  the  ques- 
tion of  title  was  therefore  properly  re- 
ferred.    Clarli  v.  Faux,  3  Russ.  320. 

(?•)  Jones  v.  Sarklei/,  Dougl.  684 : 
Phillips  V.  Fielding,  2  H.  B.  123;  3 
East,  443.  But  it  is  no  defence  to  an 
action  on  a  bill  of  exchange,  given  as  a 
consideration  for  an  estate,  that  the  ven- 
dor has  refused  to  convey.  Moggeridge 
V.  Jones,  14  East,  436;  3  Camp.  38. 
Swan  V.  Cox,  1  Marsh.  176. 

is)  Goodison  v.  Nu7i7i,  4  T.  R.  761. 

(/)  GUr.ehroolte  v.  Woodrow,  8  T.  R. 
366.  Supra,  69-  See  also  Morton  v. 
Lainh,  7  T.  R.  129.  Mason  v.  Carder, 
7  Taunt.  9 ;  2  Marsh.  332.  Ferry  v.  Wil- 
liams, 8  Taunt.  62. 

{u)  Coore  v.  Callaway,  1  Esp.  C.  1 15, 
cor.  Lord  Kenyon ;  Richards  v.  Barton, 
1  Esp.  268.  Sec  Baxter  v.  Lewis,  For- 
rest, 61. 
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chars^e  the  plaintiff  from  executing  it,  it  is  sufficient  to  prove  this;  it  is  not   Conditions 
incumbent  on  the  phiintiff  to  go  on  and  do  a  nugatory  act  (a-).     And  where   pi't^cedeiit. 
l)y  tlie  terms  of  the  agreement  the  vendee  is  to  prepare  the  conveyance,  the 
vendor  may  maintain  an  action  without  tendering  a  conveyance  (y) ;  and  if 
the  conveyance  is  to  be  executed  at  the  expense  of  the  vendee,  the  latter  is 
bound  to  tender  it  {z). 

Where  the  defendant  agrees  to  pay  the  whole  or  part  of  the  purchase- 
money  on  having  a  good  title,  it  is  necessary  for  the  vendor  to  allege  what 
title  he  had,  and  to  prove  it  accordingly  («).  But  where  the  vendor  averred 
that  he  was  seised  in  fee,  and  made  a  good  and  satisfactory  title  to  the  pur- 
chaser by  the  time  specified  in  the  conditions  of  sale,  it  was  held  to  be 
sufficient,  and  that  it  was  unnecessary  for  him  to  show  how  he  deduced  his 
title  to  the  fee  (b). 

And  even  where  the  title  is  set  out,  it  has  been  held  by  Lord  Kenj-on  to 
be  sufficient  to  produce  the  title  deeds  at  the  trial,  without  proving  their 
execution  (e).  He  said,  that  where  the  question  was  respecting  a  title  he 
would  never  allow  that  the  party  should  be  called  upon  to  prove  the  execu- 
tion of  all  the  deeds  deducing  a  long  title :  that  it  was  never  mentioned  in 
the  abstract,  or  expected,  in  making  out  a  title  in  the  case  of  any  purchase, 
more  particularly  where  possession  has  accompanied  them.  Yet  in  a  later 
case  Mansfield,  C.  J.,  held  at  Nisi  Prius,  that  the  vendor  of  the  residue 
of  a  term,  being  the  third  or  fourth  assignee,  was  bound  to  jirove  all  the 
mesne  assignments  {d).  But  it  has  since  been  held  that  in  the  absence  of 
an  express  stipulation  to  the  contrary,  the  vendor  of  a  lease  impliedly 
undertakes  to  make  out  the  lessor's  title  to  demise  (<?).  And  the  vendee 
may  insist  on  defects  which  he  has  discovered  in  the  lessor's,  although 
by  the  conditions  of  sale  it  is  stipulated  that  the  vendor  should  not  pro- 
duce the  lessor's  title  {f). 

The  plaintiff  sold  a  lease,  and  by  the  conditions  "was  not  to  produce  any 

(x)  Jones  V.  Barhley,   Dougl.  684;  5  Smith,  543;  6  East,  555.     But  see  T/mni 

East,  502,     Phillips  v.  Fielding,  2  H.  B.  v.    Wadliam,  1   East,  027  ;  Lord  Eldon's 

123.     Wilmot  V.    Wilkinson,  6   B.  &  C.  opinion,    in  Seton  v.  Slnde,    7  Ves.  juii. 

500.     A.,  the  patron  of  a  living-,  in  con-  278;  Sir  A.  Macdonald's,  in  Growsock  v. 

sideration  of  the  sum  of  7,000/.,  agrees  Smith,  3  Anstr.  877;  Lord  Rosslvn's,  in 

to  present  JB.'s    nominee   to  a    living  on  PincJfe    v.    Curfeis,    4    Bro.  C.   C.  332. 

the    next   avoidance,   and  to   furnish   an  Where  it  is  stipulated  that  a  lease  shall 

abstract  and    execute  a  conveyance.     A.  be  prepared  at  the  expense  of  the  lessor, 

afterwards,  with  the  assent  of  B.,  agrees  in  the  absence  of  any  explanation  to  tlie 

to    sell    tlie    presentation   to    C,   and  to  contrary,  it    is  to  be   intended  that   the 

convey  such  title  as  he  (A.)  had  received,  lessor  is  to  prepare  it  also.     Price  t.  Wil- 

in  consideration  of  7,500  I.,  of  whicli  500 1.  Uains,  1  M.  cV  W.  6.     And  see  Sug.  V.  & 

was  to  be  paid  to  JB.  on  a  day  appointed.  P.  222. 

A.  furnished  an  abstract  of  such  title  as  (a)  Phillips  v.  Fielding,  2  H.  B.  123. 
he  had,  but  B.  refused  to  take  it,  and  See  the  Duke  of  St.  Alban's  v.  Shore, 
no  conveyance  was  tendered.  Held  that  1  H.  B.  270.  And  where  a  good  title 
there  was  a  sufficient  consideration  to  is  to  be  made  out  by  a  certain  day,  the 
entitle  B.  to  recover  the  500  I.  from  C,  vendee  is  not  bound  to  make  any  appli- 
and  that  it  was  not  necessary  to  tender  cation  before  the  day.  Berry  v.  Young, 
a  conveyance.     Wilmot  v.   Wilkinson,  6  2  Esp.  C  040,  n.  cor.  Lord  Kenyon. 

B.  &  C.  506.  (ft)  Martin  v.  Smith,  6  East,  555. 

(?/)  Hawhim\.  Kemp,  3  East,  410.  (<?)   Thomson  v.  Miles,  1  Esp.  C  184. 

{z)  Seward  v.    Willock,   5  East,  198.  S^g.   V.  &   P.   216.     Contra,    Crosby  v. 

Qu.  whether  it  be  not  a  general  rule,  in  Percy,  1  Camp.  303. 

the    absence  of  any  express    stipulation,  {d)  Crosby   v.    Percy,   1  Camp.  303. 

that  the  purchaser  ought  to  prepare  and  But  Lord  Kenyon's  decis'ion  was  not  cited, 

tender  the  conveyance.    See  Sugden's  Law  See  Sugden's  V.  &  P.  &c.  216. 

of  Vendor    and  Purchaser,  222.      And  it  (e)  Sovfer  v.  Jjralie,  3  N.  &  M.  40. 

was  so  held  in  Baxter  v.  Lewis,  1  For-  (/)  Shepherd  \.  Kcatley,  1  C.  M.  &  R. 

rest,  61.      And  see  Martin  v.  Smith,  2  117;  4Tyr.  571. 
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Conditions    title  prior  to  the  lease ;"  it  was  held  that  he  was  bound  to  produce  and 
l)recedent.     prove  the  lease  in  the  ordinary  manner  (^). 

The  vendor  of  a  leasehold  interest  is  not,  without  express  stipulation, 
bound  to  prove  the  title  of  the  lessor  (A). 

Although  it  is  unnecessary  to  notice  in  the  declaration,  representa- 
tions contained  in  the  particulars  of  sale  as  to  the  state  of  repair,  and 
other  collateral  matters,  yet  it  is  essential  to  prove  at  the  trial  that  the 
plaintiff  can  make  title  to  the  several  matters  as  sold  (^).  Thus,  where 
the  particulars  of  sale  state  a  right  of  cart-way  to  be  appurtenant  to  a 
house,  it  is  sufficient  to  set  out  so  much  of  the  agreement  as  relates  to 
the  house,  witliout  stating  that  part  which  relates  to  the  cart-way,  but 
still  the  title  to  the  cart-way  must  be  proved  on  the  trial  {k). 

What  are  usual  covenants  in  a  lease  seems  in  doubtful  cases  to  be  a 
question  of  fact  (I).  In  such  a  case,  a  general  statement  by  the  witness 
that  in  six  cases  out  of  ten  such  covenants  were  contained  in  leases,  was 
held  to  be  admissible  without  producing  the  leases  (m). 

The  purchaser  of  a  lease  under  a  contract,  describing  it  as  containing 
none  but  the  usual  covenants,  is  not  bound  to  accept  an  assignment  if 
the  lease  contain  an  imusual  covenant,  although  it  be  bad  in  law  (?i). 

A  defendant  who  has  never  applied  for  a  title  is  not  allowed  to  set  up  the 
want  of  it  against  the  plaintiff  who  has  obtained  one  (o),  after  the  com- 
mencement of  the  action. 

But  upon  an  undertaking  by  the  vendor  to  convey  a  new  inclosure  to  the 
vendee,  he  must  convey  the  legal  estate ;  it  is  not  sufticient  for  the  vendor 
to  substitute  the  vendee's  name  for  his  own,  to  entitle  hira  to  an  assign- 
ment from  the  commissioners  (p). 
Title.  It  is  not  sufHcient  to  show  by  mere  presumptive  evidence  that  the  pre- 

mises have   been  discharged  from  an   incumbrance   to  which  they  were 
formerly  subject. 

Where  a  leasehold  was  sold  as  subject  to  a  ground-rent,  which  was  said 
to  have  been  apportioned  out  of  a  larger  rent,  but  such  an  apportionment 
was  not  evidenced  by  any  existing  deed,  but  only  by  presumptive  evidence, 
it  was  held  that  the  purchaser  was  not  bound  to  accept  the  title  (</). 

(g)  Laythorpe  v.  Bryant,  1  Eing.  N.  C.  eluded  a  covenant  on  the  ]iart  of  the  les- 

421 ;  5  M.  &  S.  327.     Tindall,  J.,  founded  see  lo  pay  sewers-rate  and  land-tax.     K. 

]iis  opinion    on    the    ground  that    having  B.  Hil.  1828. 
alleged  his  possession  of  a  lease,  he  was  (w)  K.  B.  Ilil.  1828. 

bound  to  prove  it.  {n)  Hartley  v.  PchaJl,  Peake's  C-  131, 

(/()   George  v.  Prltchard,  1  Ry.  &  M.  cor.    Lord  Kenyon.     See  also    Waring  v. 

C.  417.     And  see  Sugden's  V.  &  P.  301,  Hoggurt,  R.  &  M.  30. 
7th  edit.     GwiU'nnv.  Stone,  ^T-d\xnt.iS'3.  (o)  Per  Lord  Kenyon,   in   Thomson  v. 

Piirvis  V.  Boger,  9  Price,  488.     Fielder  Miles,  1  Esj).  C  184.     But  if  a  good  title 

V.  Hooker,   2    Meriv.    424.     Temple    v-  be  not  made  out,  on  the  defendant's  ap- 

Brorciw,  (!  Taunt.  GO.  plication,  on    the    day  appointed    for  the 

(/)  T/iuM.iou  V.  Miles,  1  Esp.  C  184.  completion  of  the  purchase,  or  afterwards, 

Where  the  vendee  agreed  to  purchase  two  he  may,  it  seems,  abandon  the  contract, 

leases,  and  to  accept  an  assignment  with-  Cornish  v.  Rowley.    1    Sel.    N.  P.  175. 

out  requiring    the  vendor's  title,    it    was  Berry  \.   Young,   2    Esp.  C  640.      See 

held  that  he  was  precluded  from  object-  also  bugden's  V.  &  P.  350,  7th  ed.     Lang 

ing  to  the  lessor's  title,  in  an  action  by  v.  Gale,  1  M.  &  S.  111.      Hagedorn  v. 

him  to   recover    the  deposit.     Spratt  v.  Laing,    1  Marsh.  514.      Wilde  v.  Fort, 

Jefferey,  10  B.  &  C  249.  4  Taunt.  344.   Barlett  v.  Tuchln,  G  Taunt. 

(/^)  Ibid.  259. 

(/)  Where  the  vendee  of  the  lease  of  a  (p)  Cane   v.  Baldioin  and  others,    1 

public-house  had    notice  of   the  net  rent  Starkie's  C.  65. 

reserved,  and  that  the  lease  contained  the  {q)  Barnwell  v.  Harris,  1  Taunt.  430. 

usual  covenants,  it  was  held  that  this  in-  Where  a  title  under  a  conveyance  is  forti- 
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Where  the  objection  to  a  title  was  that  it  v/as  doubtful  whether  the  wife    Conditions 
of  a  party  to  a  deed  thirty  years  old,  was  barred  by  that  deed  of  her  dower,    ^'j^lJ''*""'" 
it  was  held  that  it  was  no  answer  to  prove  upon  the  trial  that  the  wife  was 
dead,  no  such  proof  having  been  given  before  (r). 

It  seems  that  a  court  of  law  will  take  notice  of  equitable  objections  to 
titles.  It  would  be  fruitless  to  compel  the  defendant  to  pay  money  which 
a  court  of  equity  would  order  him  to  refund  (s). 

Where  the  words  of  the  condition  were,  that  the  vendor  should  make  out 
a  o-ood  title,  it  was  held  that  he  must  make  out  a  title  good  both  at  law  and 
in  equity  (t),  for  the  question  is,  whether  the  condition  has  been  complied 
with. 

A  vendor  who  has  let  the  intended  vendee  into  possession  cannot  recover    Ejectment 
tlie  premises  by  ejectment  without  proof  of  a  demand  of  possession,  for  till 
then  the  possession  is  lawful  (ji),  unless  the  defendant  agreed  to  quit  posses- 
sion on  a  day  previous  to  the  day  of  the  demise,  for  then,  on  non-per- 
formance, ejectment  will  lie  (x). 

A  vendor  who  has  let  the  vendee  into  possession,  but  who  can  make  no 
title,  cannot  recover  for  growing  crops  which  were  to  be  taken  at  a  valuation, 
the  contract  being  entire  (?/);  neither,  as  it  seems,  can  he  recover  for  use  and 
occupation  (z). 

Where  the  contract  has  been  broken  by  the  vendor,  the  purchaser  may 
either  proceed  to  recover  damages  for  the  breach  of  contract,  or  where  the 
contract  may  be  rescinded  in  toto(a),  may  recover  his  deposit. 


by  a  ven- 
dor. 


Action  by 
vendee. 


fied  by  sixty  years'  possession,  the  loss  of 
a  recited  deed  tbrows  no  reasonable  doubt 
upon  the  title.  Prossei-v.  Watts,  6 'Madd. 
59. 

(r)  Wilde  V.  Fort,  4  Taunt.  344. 

(«)  Maherhj  v.  Robins,  1  Marsh.  258 ; 
5  Taunt.  625 ;  and  per  Ld.  Alvanley,  in 
Elliott  V.  Edwards,  3  B.  &  P.  181 ;  'Sug. 
V.  &  P.  219.  But  in  the  case  oi  All  pass  v. 
WatkiJis  (8  T.  R.  516),  Ld.  Kenyon  held 
that  a  court  of  law  could  not  enter  into 
equitable  objections  to  a  title  where  the 
purchaser  is  plaintiff.  And  see  Romilhj 
V.  James,  1  Marsh.  600.  It.  v.  Toddington, 

1  B.  &  A.  560;  2  Phill.  Ev.  101 ;  Roseoe  on 
Ev.  190. 

{t)  Maherhj  v.  Bohins,  1  Marsh.  258. 
And  the  Court  will  adjudge  a  title  to  be 
good  or  bad,  and  decide  accordingly,  with- 
out considering  whether  it  is  a  marketable 
title.  Maberly  v.  Robins,  5  Taunt.  625. 
Camfieldy.  Gilbert,  4  Esp.  C.  221.  Ro- 
milly  V.  J  antes,  GTiixmi.  263.  The  plaintitT 
cannot  in  such  case  recover  when  he  has 
not  so  exclusive  an  interest  as  he  has  con- 
tracted to  r-^U.     Farrer  v.  Nightingale, 

2  Esp.  C.  639;  Hibbert  v.  Slice,  1  Camp, 
113.  Or  where  the  premises  are  subject 
to  an  incumbrance  of  which  no  notice  has 
been  given.  Turner  v.  Beanrain,  cited 
Sugden's  V.  &  P.  261.  Barnwell  v. 
Harris,  1  Taunt.  430.  Where  property  is 
sold  in  lots,  the  sales  will,  in  the  absence 
of  some  stipulation  to  the  contrary,  be  re- 
garded as  distinct,  and  a  defect  as  to  the 
title  to  one  will  not  affect  the  question  as 
to  the  rest.  Poole  v.  Shergood,  2  Bro.  C.  C. 


118.     Einmerson  v.  Heelis,  2  Taunt.  38. 
Supra,  tit.  Frauds,  Statute  of. 

((/)  Right  V.  Beard,  13  East,  210;  Doe 
v.  Lawdcr,  1  Starkie's  C.  308.  See  Hegan 
V.  Johnson,  2  Taunt.  148.  If  the  party 
were  lawfully  in  possession  at  the  time  of 
the  action  brought,  it  is  an  answer  to  the 
action,  whatever  be  the  time  of  the  demise. 
Doe  d.  Newby  v.  Jackson,  1  B.  &  C.  448. 

(.r)  Doe  V.  Sayer,  3  Camp.  8.  And  if 
a  third  person  under  such  circumstances 
has  come  into  possession,  ejectment  may 
be  maintained  airainst  him  without  notice. 
Doe  V.  Bolton,  6  M.  &  S.  148.  So  where 
a  man  got  into  possession  of  a  house  with- 
out the  privity  of  the  landlord,  and  tlie 
parties  having  entered  into  a  negotiation 
for  a  lease  differed  about  the  value  of 
fixtures,  it  was  held  that  at  most  this  was 
a  tenancy  by  sufferance,  aud  that  a  notice 
was  unnecessary.  Doe  v.  Qnigley,  2  Cowp. 
105;  and  see  Doe  v.  Pullen,  2  Bing.  N.  C. 
749.  And  see  Doe  v.  Smith,  6  East,  530. 
Doe  v.  Breach,  6  Esp.  C.  106.  Note, 
That  the  tenant  had  entered  under  an 
agreement  for  a  lease  which  had  not  been 
granted,  and  the  ejectment  was  for  a  breach 
of  a  covenant  in  the  intended  lease. 

{y)  Neale  v.  Viney,  1  Camp.  471 ;  supra, 
1183. 

(z)  Hcarn  v.  Tomlin,  Peake's  C.  172; 
supra,  1183. 

(«)  Supra,  tit.  Assumpsit. — Money 
HAD  ANDKECEiVED.  The  actiou  may  1)6 
brought  in  the  name  of  the  principal 
against  the  vendor. 
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Where  the  ptircha.^er  is  to  prepare  the  conveyance  he  cannot  maintain  an 
action  for  breach  of  contract,  or  to  recover  the  deposit,  without  proving  a 
tender  of  a  conveyance,  unless  he  be  discharged  by  the  act  of  the  vendor;  or 
unless  the  preparing  a  conveyance  would  be  a  nugatory  act  for  want  of  title 
in  the  vendor(Z»);  or  where  he  has  otherwise  disposed  of  the  estate(c). 

Where  the  vendee  objects  to  the  abstract  of  title,  as  insufficient,  defective 
and  objectionable,  the  Court  will,  at  the  instance  of  the  defendant,  require 
the  plaintiff  to  deliver  a  particular,  specifying  the  matters  of  fact  which  he 
intends  to  rely  upon  at  the  trial,  as  being  the  cause  of  his  not  being  able  to 
complete  the  purchase  ((Z) ;  but  he  is  not  bound  to  state  any  objection  in 
point  of  law  arising  from  the  abstract  (e).  And  where  no  such  particular 
has  been  obtained,  the  plaintiff  is  not  confined  at  the  trial  to  those  objec- 
tions which  he  has  stated  to  the  vendor,  but  may  rely  on  any  other  (/). 

But  where  on  rescinding  the  contract  a  particular  objection  to  the  abstract 
was  inscribed  on  jt,  it  was  held  that  the  plaintiff  could  not  at  the  trial  insist 
on  other  objections  which  were  not  taken,  and  which,  if  taken,  might  have 
been  removed  (</). 

Where  the  vendee  in  a  special  action  for  breach  of  contract  relies  on  a 
defect  in  title,  he  must  prove  the  defect;  it  is  not  sufficient  to  prove  the 
mere  opinions  of  conveyancers  (A). 

Where  an  auctioneer  does  not  disclose  the  name  of  his  principal,  an 
action  lies  against  him  for  breach  of  contract  (i).  Where  the  purchaser 
recovers  the  deposit  only  from  the  auctioneer,  he  may,  in  a  special 
action  against  the  vendor,  recover  interest  and  the  expense  of  investigating 

the  title  (/j). 

The  plaintiff  is  entitled  to  recover  as  damages,  not  merely  the  expenses 
which  he  has  incurred  in  consequence  of  the  non-performance  of  the  con- 
tract, but  in  general  for  the  loss  sustained  in  consequence  of  the  defendant's 
failure  to  complete  the  contract,  even  although  the  defendant  is  unable  to 
complete  the  contract  in  consequence  of  the  default  of  another  (Z). 

He  is  entitled  to  recover  as  damages,  on  counts  properly  framed,  not  only 
the  amount  of  his  deposit,  but  also  interest  upon  it,  and  even  interest  on  the 
residue  of  the  purchase-money,  which  has  been  lying  ready  to  be  paid 
without  making  interest  (to).  It  seems  that  he  may  also  recover  the 
expenses  incurred  in  investigating  the  title  («).     And  where  the  vendor 


(6)  Seaivard  v.  Willock,  5  East,  198. 
Lowndes  v.  Bray,  cor.  Ld.  EUenborough, 
Sitt.  after  Trin.  Term,  1810;  Sugden's 
V.  &  P.  223,  6th  edit. 

(c)  Knight  Y.  Crocliford,  1  Esp.  C.  189. 
See  the  DuTie  of  St.  Alhan's  v.  Shore,  1 
H.  B.270. 

(<-/)  CoUett  V.  Thompson,  3  B.  &  P.  246, 

(e^  Ibid. 

(/)  Sfjnire  v.  Todd,  1  Camp.  293.  Col- 
lett  v.  Thoinpson,  3  B.  &  P.  246.  Todd 
V.  Hoqgart,  M.  &  M.  128. 

{fj) '  Todd  v.  Hnqtinrt,  1  M.  &  M.  C.  128. 
See  Sqnire  v.  Todd,  1  Camp.  C.  293. 

(A)  Camfield  v.  Gilbert,  4  Esp.  C.  221. 

(i)  Hanson  v.  Roberdean,  Peake's  C. 
120 ;  and  see  Oicen  v.  Gooch,  2  Esp.  C. 
567,  and  snpra,  tit.  Agent. 

(k)  Farquhar  v.  Farley,  7  Taiuit.  492. 

{I)  Hopkins  V.  Grazebroohe,  6  B.  &  C. 
31.  But  note  that  in  this  case  the  vendor 
was  in  fault  in  representing  himself  to  be 


the  owner  of  the  property,  when  in  truth 
he  was  not  so.     See  10  B.  &  C.  420. 

(7?i)  Flnreau  v.  Thornhill,  2  Blackst. 
1078.  Sugden's  V.  &  P.  221.  504,  7th  edit. 
De  Bernnlcs  v.  Wood,  3  Camp.  258. 
Bichards  v.  Barton,  1  Esp.  C  268.  If 
the  purchase-money  has  been  lying  ready 
without  interest  being  made  of  it,  it  seems 
that  such  interest  cannot  be  recovered. 
Sweetland  v.  Smith,  1  C.  &  M.  585 ;  3 
Tyr.  491. 

(w)  Kirtland  v.  Pounsett,  2  Taunt.  1 45 ; 
Turner  v.  Beaurain,  cor.  Lord  EUenbo- 
rough, Guildh.  2d  June  1806.  But  see 
Camfeld  v.  Gilbert,  4  Esp.  C.  221  ;  and 
Wilde  V.  Fort,  4  Taunt.  344,  wliore  Mans- 
field, C.  J.  held  the  contrary,  and  ruled 
also,  that  interest  on  the  deposit  was  not 
recoverable.  Unless  the  purchaser  can 
establish  tlie  contract  of  sale,  he  cannot 
recover  the  expenses  of  investigation. 
Gosbell  V.  Archer,  4  N.  &  M.  485.     As  to 
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misrepresents  the  charges  afFectin-  t'.e  estate,  the  purchaser  may  recover  Damages, 
the  interest  of  money  procured  to  complete  the  purchase,  as  well  as  the 
expenses  of  investisating  the  title  and  completing  the  conveyance  (o) ;  as 
where  the  intended  grantor  of  an  annuity  represents  that  there  are  no 
iud-ments  against  him,  in  consequence  of  whicli  the  intenderl  purchaser 
does  not  search  until  the  transaction  is  ready  to  be  completed  {p).  And 
if  the  action  be  brought  against  an  agent  who  sold  without  sufficient  autho- 
rity, the  plaintiff  may  also  recover  the  costs  of  a  suit  against  the  principal 
for  a  specific  performance  {q).  •       ^    ^ 

The  purchaser  is  not  entitled  to  recover  expenses  incurred  previously  to 
enterin-  into  the  contract,  nor  the  expense  of  a  survey  made  before  he 
knows  whether  the  title  is  good  or  not,  nor  the  expense  of  a  conveyance 
drawn  under  the  expectation  of  making  the  purchase,  nor  the  extra  costs  o 
a  suit  in  equity  by  the  vendor  in  which  he  is  defeated,  nor  losses  sustained 
on  the  resale  of  stock  for  the  farm  (r). 

Where  the  vendee  relies  on  a  defect  in  the  vendor's  title,  and  no  fraud  is    Action  by 
imputable  to  the  vendor,  the  plaintiff  does  not  usually  recover  damages  (s).   vendee 

If  on  breach  of  contract  by  the  vendor  the  vendee  elect  to  disaffirm  the 
contract  in  respect  of  the  supposed  goodness  of  his  bargain  {t),    and   to   Money  had 
recover  the  deposit  as  money  had  and  received  to  his  use,  he  must  prove   ami  re- 
the    circumstances,  and  show  that  the   contract  is  wholly  unexecuted  {u) 
by  the  vendor's  default;  but  if  there  has  been  apart  execution  of  the  con- 


interest,  see  ib.  and  the  st.  3  &  4  Will.  4, 
c.  42,  s.  28;  and  svjn-a,  tit.  Interest. 

(o)  Richarih  v.  Barton,  1  Esp.  C  268 ; 
Turnery.  Beniirain,  Sugden's  V.  &  P.  221. 
504,  7th  edit.  Coore  v.  Callaicay,  1  Esp. 
C.  115.  See  Lord  Kenyon's  observations. 
The  expenses  of  investigation  are  not  reco- 
veraiile  under  the  count  for  money  pay- 
ments.  Camfield  v.  GUhert,  4  Esp.  C  221. 

{}))  Coore  v.  Callaway,  1  Esp.  C.  115. 
Bichard^  v.  Burton,  1  Esp.  C  208. 

(,7)  Jones  V.  Byhe,  Sugden's  V.  &  P. 
App.  No.  8. 

(r)  Hodges  v.  Earl  of  Litclijield,  1 
Bing.  N.  C  492. 

(.s>)  See  3  B.  &  P.  107 ;  Flureau  v.  Thorn- 
hill,  2  Blackst.  1078  ;  Brit/s  Case,  Palm. 
364.  Walker  v.  Moore,  10  B.  &  C.  410. 
In  the  case  of  Bratt  v.  Ellis,  (C.  B. 
Mich.  &  Hil.  T.  45  Geo.  3,  cited  in  Mr, 
Sugden's  Treatise,  App.  No.  7,)  where  an 
auctioneer  having  a  lien  on  property,  sold 
it  after  the  expiration  of  the  authority 
given  him  by  the  owner,  who  refused  to 
complete  the  contract,  the  Court  is  stated 
to  have  held  that  the  purchaser  was  not 
entitled  to  more  than  the  deposit,  with 
interest,  the  costs  of  investigating  the 
title,  and  the  costs  of  the  action,  as  between 
attorney  and  client ;  although  the  jury,  on 
the  execution  of  a  writ  of  inquiry,  after 
judgment  by  default,  had  given  a  verdict 
for  350  L,  allowing  250  Z.  as  damages  for 
the  loss  of  the  bargain.  Where  the  pur- 
chaser upon  a  hontijide  sale  of  lands,  before 
he  had  examined  the  abstract  with  the 
original  deeds,  resold  the  greater  portion, 
but  upon  a  subsequent  discovery  of  a  defect 


in  the  title  the  purchasers  refused  to  com- 
plete their  contracts;  held  that  the  original 
purchaser  having  prematurely  offered  the 
premises  for  sale,  before  he  had  ascertained 
whether  the  abstract  was  correct  or  not,^ 
he  was  not  entitled  to  recover  by  way  of 
damages  for  loss  of  the  bargain,  nor  for 
expenses  incurred  on  such  estate,  and  the 
costs  of  the  sub-purchasers  in  examining 
the  title.  And  semhle,  it  is  against  the 
policy  of  the  law  that  a  party  should  offer 
an  estate  for  sale  before  he  has  obtained 
possession  and  a  conveyance.  Walker  v. 
Moore,  10  B.  &  C.  410. 

{t)  The  vendee  may  rescind  the  contract 
when  a  material  fact  affecting  the  contract 
is  omitted  in  the  conditions  of  sale.  Wa- 
rbuj  V.  Hogrjart,  R.  &  M.  39.  Ballard  v. 
Wray,  M.  &  W.  320.  So  where  from  an 
abstract  of  title,  delivered  before  the  time 
when  the  conveyance  was  to  be  made,  the 
vendor  appears  to  have  no  title.  Roper  v. 
Coonihes,  6  B.  &  C.  535.  Waring  v. 
Hoggart,  R.  &  M.  39.  Ballard  v.  Wray, 
1  M.  &  W.  520. 

(m)  Hunt  V.  Silk,  5  East,  449.  Squire 
V.  Todd,  1  Camp.  293;  2  Burr.  1011. 
Farrer  v.  Nightingale,  2  Esp.  C.  639. 
Levy  V.  Haw,  1  Taunt.  65.  The  vendor 
is  bound  to  make  out  a  good  title  on  the 
day  on  which  the  purchase  is  to  be  com- 
pleted. If  he  deliver  an  abstract,  setting  out 
a  defective  title,  which  the  vendee  objects 
to,  or  does  not  verify  the  title  according  to 
the  abstract  delivered,  the  vendee  is  entitled 
to  rescind  tlie  ccmtract.  Berry  v.  Young, 
2  Esp.  C.  040  (n).  Cornish  v.  Itowley. 
SeL  N.  P.  170. 
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Action  by      tract,  such  that  it  cannot  be  wholly  rescinded,  so  as  to  jjlace  the  parties  in 

vendee.         statu  quo,  the  party  must  resort  to  his  action  for  breach  of  the  special 

ancTr^-'^^'^    contract  {v).     But  the  plaintiff  will  be  entitled  to  recover  his  deposit  where 

ceived.  the  agreement  has  been  vacated  by  the  mutual  default  of  the  parties,  although 

it  contain  stipulations  for  liquidated  damages  in  case  of  nonperformance  {w). 

The  purchaser  may  recover  the  deposit  as  money  had  and  received  to  his 

use,  though  the  agreement  for  sale  be  unsigned  and  unstamped  {x). 

This  action  may  be  maintained  by  the  principal  who  has  paid  the  money, 
although  his  agent  made  the  purchase,  and  signed  the  contract  in  his  own 
name  and  was  considered  to  be  the  principal  by  the  vendor  (?/).  But 
although  the  principal  may  sue  where  the  agent  has  contracted  in  his  name, 
the  converse  of  the  proposition  is  not  true  ;  and  where  a  man  describes  him- 
self as  contracting  in  the  character  of  an  agent,  it  seems  that  he  cannot  shift 
his  situation,  and  declare  himself  to  be  the  principal,  and  the  supposed 
principal  to  be  a  mere  creature  of  straw ;  at  all  events,  to  enable  himself  to 
sue  as  principal,  it  is  necessary  that  he  should  give  previous  notice  to  the 
defendant  of  his  real  situation,  otherwise  he  cannot  recover  (z).  But  one 
who  has  signed  the  contract  as  agent  for  another,  may  maintain  the  action 
against  the  vendor,  where  the  contract  is  rescindable,  if  the  principal  has 
denied  that  he  gave  authority  and  has  repudiated  the  contract  («). 

The  plaintiff  in  this  form  of  action  cannot  recover  more  than  the  money 
paid,  although  the  estate  has  risen  in  value;  but  it  seems  that  he  may 
recover  the  money  actually  paid,  although  the  estate  has  been  diminished 
in  value,  but  this  has  been  doubted  (b).  He  cannot  recover  the  expenses  of 
conveyancers'  opinions,  and  other  expenses  incurred  in  investigating  the 
title  on  the  money-counts  (c). 

And  where  the  original  contract  is  void  by  the  Statute  of  Frauds,  for  want 
of  an  agreement  in  writing,  the  plaintiff,  it  seems,  can  recover  no  more  than 
his  deposit  without  interest  {d). 

An  auctioneer  is  considered  as  a  stakeholder  (e),  and  should  not  part  with 
the  deposit  until  the  sale  has  been  carried  into  effect  (/),  and  he  cannot 
discharge  himself  by  paying  over  the  amount  to  the  vendor  {g).  At  all  events 
he  cannot  do  so  after  notice. 

(f)  "Where  A.  agreed  to  let  B.  into  im-  And  semble,  an  unnamed  principal  ought 

mediate  possession  of  a  house,  and  to  repair  to  give  the  like  notice.     lb. 

it,  and  execute  a  lease  within  ten  days,  in  {(i)  Lungstroth  v.  Toulmin,  3  Starkie'3 

consideration  of  which  ii.  paid  10  Z.  and  C.  143. 

took  possession,  and  yl. neglected  to  execute  {b)  See  Sugden's  Treatise,  212,  6th  edit, 

the  lease,  and  make  the  repairs  beyond  the  (c)  Cainfield  v.  Gilbert,  4  Esp.  C.  221. 

ten  days,  and  B.  continued  in  possession  (rf)  Walker  y.  Constable,  1  B.&P.  306. 

after  the  ten  days,  it  was  held  that  B.  could  (e)  An  auctioneer  is  not  liable  for  in- 

not  afterwards  rescind  the  contract.    Hu7it  terest,  unless  the  contract  be  rescmded, 

v.  Silk  5  East  449.  and  a  demand  of  the  deposit  be   made. 

'  (ic)  'Clarlie  v.  King,  1  Ry.  &  M.  C.  394.  Where  the  treaty  with  the  auctioneer  was 

(.r)  Adams  v.  Fairbairn,  2  Starkie's  C.  kept  open,  and  no  demand  made,  it  was 

277_  held  that  he  was  not  liable  for  interest. 

(y)  The  Duke  of  Norfolk  v.  Worthy,  Maberhj  v.  Robins,  5  Taunt.  625.  £:d- 
1  Camp.  337.  See  Edden  v.  Read,  '3  icards  v.  Hodding,  5  Taunt.  515.  Far- 
Cam^.  338.  Tlie  payment  of  the  deposit  quhar  \.  Farley,  7  Taunt.  594.  Lee  v. 
to  the  agent  who  made  the  contract  with  Munn,  8  Taunt.  45.  Sug.  V.  &  P.  487. 
the  plaintiff  on  behalf  of  the  owner,  is  a  See  above  tit.  IxXTEREST. 
payment  to  the  vendor.  (/)  Borrough  v.  Skinner,  5  Burr.  2639; 

(2)  Bickerton  v.   Burrell,  5  M.  &  S.  Berry  v.  Young,  2  Esp.  C.  640 ;  Spurrier 

383.     The  action  will  lie  against  an  auc-  v.  Elderton,  5  Esp.  C.  1. 

tioneer,  to  recover  a  deposit  on  a  contract  (f/)  Jones  v.  Edney,  Sudgen's  V.  &  P. 

of  sale,  in  wliich  the  plaintiff  had  signed  37,cor.  Ld.  Elleuborough,1812.    Edwards 

himself  "J.  Bickerton  for  C.  Richardson."  v.  Hodding,  5  Taunt.  515. 
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Where  the  auctioneer  was  also  the  attorney  of  the  vendor,  and  paid  over 
the  money  after  lie  knew  that  objections  had  been  raised  to  the  title,  he 
was  held  to  be  liable  to  the  vendee  for  his  deposit  (/i). 

Where  there  was  evidence  to  show  that  a  party  was  in  rightful  possession 
of  a  term,  which  the  sheriff  had  subsequently  seized  and  sold  under  aji.fa. 
against  him,  it  was  held,  that  in  an  action  by  the  vendee  to  recover  posses- 
sion from  him,  it  was  sufficient  to  produce  the  writ  only,  without  jiroving 
the  judgment  (i). 

The  vendor  of  a  personal  chattel  brings  his  action  either  on  a  sjiecial  con- 
tract of  sale,  or  for  goods  sold  and  delivei'ed,  or  for  goods  bargained  and  sold. 

In  a  special  action  on  the  case  for  not  accepting  the  goods,  he  must  prove, 
1st.  The  contract  of  sale  ;  2d]y.  Performance  of  conditions  precedent  on  his 
part ;  3dly.  The  amount  of  damage. 

1st.  The  contract  of  sale. — It  has  been  seen  that  a  contract  for  the  sale  of 
goods  {k)  of  the  price  of  10 Z.  or  upwards(Z)  is  not  binding,  under  the  Statute 
of  Frauds,  unless  the  buyer  accept  part  of  the  goods  and  actually  receive 
the  same  {m),  or  give  something  in  earnest  to  bind  the  bargain  {n),  or  in  part 


Money  h  ad 
and  re- 
ceived. 

Sale  from 
the  sheriff. 


Vendor  of 
a  chattel. 


(ft)  Edtoardsy.  Hodding,  5  Taunt.  815. 
Note,  that  he  was  held  to  be  liable  also  on 
another  ground,  inasniucli  as  he  had  misled 
the  plaintiff  as  to  the  facts,  and  induced 
him  to  bring  his  action  as  he  did.  Where 
an  auctioneer  signed  a  contract  for  the 
sale  of  a  house  in  his  own  name,  and  re- 
ceived the  deposit,  his  principal  being  pre- 
sent, and  after  the  purchaser  had  left  the 
room  paid  it  over  to  the  principal,  it  was 
lield  that  an  action  lay  against  the  auc- 
tioneer to  recover  the  deposit.  Wray  v. 
Guttendqe,  3  C.  &  P.  40. 

(i)  Doe  v.  Murless,  U  M.  &  S.  110. 

{k)  A.  agrees  to  sell  B.  timber  (the 
trees  being  then  standing  on  the  land  of 
A.)  at  so  much  per  foot ;  this  is  a  contract 
for  the  sale  of  goods  within  the  statute. 
Smith  V.  Snrman,  9  B.  &  C.  561  ;  and 
neither  an  offer  on  the  part  of  B.  to  dispose 
of  part  to  another  person,  or  a  letter  in 
answer  to  one  from  A.  demanding  payment, 
in  which  B.  refuses  payment  on  the  ground 
that  the  trees  were  not  such  as  were  con- 
tracted for,  is  sufhcient  to  take  the  case 
out  of  the  statute,     lb. 

(0  Supra, '^^l. 

(m)  Supra,  488.     Sec  the  next  note. 

(«)  Supra,  488.  According  to  the  civil 
law,  the  marking  of  goods  by  the  buyer 
was  an  ambiguous  act,  which  might  or  might 
not  amount  to  a  delivery,  according  to  the 
intention  of  the  parties.  Si  dolium  signa- 
tumsit  ab  emptore  Trebatiusalt  traditum 
id  videri ;  Labeo  contra ;  quod  et  verum 
est,  magis  enim  ne  snnimutetur  signari 
solere  quam  ut  traderc  turn  videatur. 
Big.  18.  6.  1,  2.  And  it  is  very  possible 
that  cases  may  occur  where  the  acts  of  the 
parties  being  ambiguous,  or  the  fact  of 
actual  delivery  being  doubtful,  it  may  be 
a  question  of  mere  fact  for  the  jury.  But 
notwithstanding  this,  it  is  usually  a  ques- 
tion of  law,  as  it  must  necessarily  be,  when- 
ever the  Court  can  apply  the  law  to  the 


mere  facts  as  found  by  the  jury  (supra), 
Vol.  1.  tit.  Law  &  Fact).  It  seems  to  be 
now  fully  settled,  that  so  long  as  the 
vendor  retains  his  lien  for  the  price,  there 
is  no  actual  receipt  within  tlie  statute. 
In  the  late  case  of  Baldey  v.  Parker  (2 
B.  &  C.  37  ;  supra,  487),  where  the  defen- 
dant bought  several  articles  at  a  shop,  and 
marked  some,  and  assisted  in  severing 
others  from  the  bulk,  it  was  held  that  there 
was  no  transfer  and  actual  acceptance 
within  the  exception  of  the  statute.  It 
was  observed  by  Holroyd,  J.  that  upon  the 
sale  of  specific  goods  for  a  specific  price,  by 
parting  with  the  possession  the  owner  parts 
with  his  lien.  The  statute  contemplates  a 
parting  with  the  possession,  and  therefore 
as  long  as  the  seller  preserves  his  control 
over  the  goods  so  as  to  retain  his  lien,  he 
prevents  the  vendee  from  accepting  and 
receiving  them  as  his  own,  within  the 
meaning  of  the  statute. 

The  doctrine,  that  there  can  be  no  ac- 
ceptance or  actual  receipt  so  long  as  the 
vendor's  lien  for  the  price  subsists,  was  also 
laid  down  in  the  case  of  Carter  y.  Toiis- 
sa'int  (5  B.  &  A.  855).  A  horse  was  sold 
by  oral  contract,  and  no  time  appointed  for 
payment;  the  horse  was  to  remain  with 
the  vendor  for  twenty  days  without  charge 
to  the  vendee ;  at  the  expiration  of  that 
time  the  horse  was  sent  to  grass  by  the 
direction  of  the  vendee,  and  by  his  desire 
entered  as  one  of  the  horses  of  the  ven- 
dor ;  and  it  was  held  that  there  was  no 
acceptance  of  the  horse  within  the  statute. 
And  the  case  was  distinguished  from  that 
of  Elmore  Y.  Stone  (1  Taunt.  458 ;  sxipra, 
CIO),  on  the  ground  that  in  that  case  there 
was  a  change  of  possession.  So  in  T'em- 
pest  V.  Fitzgerald  (3  B.  &  A.  G80),  where 
a  horse  was  sold,  to  be  taken  away  at  a 
time  specified,  and  paid  for  in  ready  mo- 
ney ;  and  at  the  expiration  of  the  time  the 
purchaser  rode  him,  but  requested  that  he 
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sale. 


Contract  of  of  jjaymeiit,  or  that  some  note  or  memorandum  in  writing  of  the  said  bargain 
be  made  and  signed  by  the  jiarties  to  be  charged  by  such  contract,  or  their 
agents  lawfully  authorized. 

An  auctioneer  at  a  sale  of  goods  by  auction,  is  the  agent  of  both  parties, 
for  the  purpose  of  binding  them  by  his  signature  (o) ;  but  he  may  maintain 
an  iiction  against  the  vendee  in  his  own  name,  even  although  the  name  of 
the  principal  be  declared  at  the  time  of  sale  {p) ;  but  if  he  brings  the  action 
his  signature  will  not  be  sufficient  within  the  Statute  of  Frauds  to  bind  the 
purchaser  {q).  Having  sold  under  a  supposed  executrix,  having  no  title,  he 
cannot  recover  after  the  real  executor  has  claimed  the  amount  from  the 
buyer  (r).  A  bidder  may  retract  his  bidding  at  anytime  before  the  knocking 
down  of  the  hammer  (s). 

The  printed  conditions  of  sale,  pasted  on  the  auctioneer's  box,  are  suffi- 
cient notice  of  the  terms  to  a  purchaser  {t). 

If  A.  sell  goods  to  B.  who  is  unable  to  pay  for  them,  and  they  are  trans- 
ferred to  C.  by  consent,  this  is  a  new  contract  between  A.  and  C.  and  not  a 
mere  promise  on  the  part  of  C.  to  pay  the  debt  of  B.  (u). 

With  respect  to  contracts  made  through  a  broker  (x)  it  is  now  perfectly 
well  settled  that  the  bought  and  sold  notes  are,  if  they  correspond,  evidence 
to  bind  the  bargain,  although  the  broker  has  not  signed  a  formal  entry  in 
his  book  (y) ;  secus  if  they  do  not  correspond  (;:).  Although  it  be  clear  that 
an  entry  signed  by  the  broker  is  not  essential  to  the  validity  of  a  contract 
where  formal  bought  and  sold  notes  have  been  delivered,  it  is  another 


By  broker. 


miglit  remain  for  a  longer  period  in  the 
veudor's  possession ;  and  the  horse  died 
before  the  time  when  the  purchaser  was  to 
take  him,  and  to  pay  the  price ;  the  Court 
held  that  the  vendor  could  not  recover  the 
price.  See  also  Howe  v.  Palmer,  3  B.  & 
A.  321. 
(o)  See  above,  tit.  Statute  of  Frauds. 

{]})  Williams  v.  3Iillin(jton,  1  H.  B. 
81;  Copjiin  v.  Walke?',  7  Taunt.  237; 
Coppln  v.  Craig,  7  Taunt.  243 ;  A  tliyns 
V.  Batten,  2  Esp.  C.  493.  An  action  may 
be  brought  either  in  tlie  name  of  the  party 
who  actually  made  the  bargain,  or  in  the 
name  of  the  party  really  interested.  Skin- 
ner V.  Stocks,  4  B.  &  A.  437. 

{q)  Furebrother  \  Simmonds,5B.ScA. 
333. 

(r)  Dickenson  v.  Paul,  4  B.  &  Ad.  638. 

{s)  Payne  v.  Care,  3  T.  R.  148.  And 
qu.  whether,  as  the  auctioneer  is  the  agent 
of  the  bidder,  tlie  latter  may  not  retract 
where  a  memorandum  is  required  by  the 
Statute  of  Frauds  at  any  time  before  the 
written  entry  is  actually  made  by  the  auc- 
tioneer. 

(t)  Mesnard  v.  Aldridge,  3  Esp.  C. 
271.  An  auctioneer's  oral  declaration  at 
the  time  of  sale  is  not  admissible  in  evi- 
dence to  vary  the  printed  conditions  either 
against  a  purchaser  at  the  sale,  or  for  the 
latter,  against  one  who  purchases  during 
the  sale  from  him,  and  whose  name  is  in- 
serted as  purchaser  iu  the  auctioneer's 
book.     Shelton  v.  Linivs,  2  Tyr.  420. 

(m)  Browning  v.  Stallard,  5  Taunt. 
450. 

(x)  Evidence  is  admissible  to  show  that 


a  broker's  authority,  by  the  custom  of  the 
trade,  expires  on  the  day  on  which  it  is 
given.  iJickenson  v.  Lihoall,  1  Starkie's 
C.  128.  Where  goods  are  sold  in  London  by 
a  broker,  to  be  paid  for  by  a  bill  of  ex- 
change, it  seems  that  the  seller  has  a  right, 
within  a  reasonable  time,  to  annul  the  con- 
tract, if  he  be  dissatisfied  with  the  pur- 
chaser, and  that  five  days  is  a  reasonable 
time  for  tliis  purpose,  Hodgson  v.  Davis, 
2  Camp.  530.  A.  and  B.  being  jointly  in- 
terested in  a  cargo  of  oil,  A.  directs  the 
broker  to  sell  it ;  the  sale-note  is  a  suffi- 
cient memorandum  within  the  Statute  of 
Frauds,  although  B.  does  not  assent  till 
after  the  sale.  Soatnes  v.  Spencer,  1  D. 
&  R.  32. 

(y)  Gooni  v.  Afialo,  6  B.  &  C.  117. 
Thornton  v.  Meux,  1  M.  &  M.  143.  Cum- 
ming  v.  Roebuck,  1  Holt's  C.  172.  Hinde 
V.  Whitehouse,  7  East,  659.  5G9.  Mucker 
V.  Cammeycr,  1  Esp.  C.  105.  Cooper  v. 
Smith,  15  East,  105, 8.  Blagden  v.  Brad- 
bear,  12  Ves.  466.  472.  Buckinaster  v. 
Harrop,  13  Ves.  456.  Dickenson  v.  Lil- 
tcall,  1  Starkie's  C.  128.  It  seems  that  a 
mere  inaccuracy  in  the  description  of  the 
names,  which  occasions  no  prejudice  to 
the  parties,  would  not  vitiate  the  sale. 
Mitchell  v.  Lnpage,  Holt's  C.  254. 

{z)  Grant  v.  Fletcher,  5  B.  &  C.  436 ; 
Gooni  V.  Aflalo,  6  B.  &  C.  117.  Thorn- 
ton V.  Meux,  1  M.  iSc  M.  43.  But  a  ven- 
dee is  hound  by  a  note  of  the  contract 
signed  by  Iiini  and  delivered  to  the  vendor 
by  the  broker,  although  it  may  differ  from 
tlie  note  sent  to  the  vendee.  Howe  v.  Os- 
born,  1  Starkie's  C.  140. 
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question  whether  the  broker's  entry  of  the  contruct,  signed  by  him,  would    Contract  of 
be  sufficient  in  the  absence  of  sufficient  bought  and  sold  notes.  Bi^brokc  r. 

In  the  case  of  Heyman  v.  Neale  («),  Lord  EUenborough  said,  that  "the 
entry  made  and  signed  by  the  broker,  who  is  the  agent  of  both  parties,  is 
alone  the  binding  contract.  What  is  called  the  bought  and  sold  note  is  only 
the  copy  of  the  other,  which  would  be  valid  and  binding  although  no  bought 
or  sold  note  was  ever  sent  to  the  vendor  or  purchaser ;  the  defendant  is 
equally  liable  in  this  case  as  if  he  had  signed  the  entry  in  the  broker's  book 
with  his  own  hand  ;"  and  in  that  case  the  plaintiff  recovered  accordingly. 
In  the  later  cases  on  the  subject,  although  it  does  not  appear  to  have  been 
expressly  ruled  that  the  entry  in  the  broker's  book,  signed  by  him,  would 
not  be  in  itself  sufficient  to  bind  the  contract,  yet  it  has  been  held  in  strong 
terms  that  the  copies  delivered  to  the  parties  were  the  proper  evidence  of 
the  contract  {b). 

Where  A.  agreed  to  buy,  and  B.  to  sell,  a  quantity  "  of  St.  Petersburgh 
clean  hemp,"  and  the  broker  delivered  a  bought-note  to  A.,  in  which  by 
mistake  he  inserted  "  Riga  Rhine  hemp,"  instead  of  "  St.  Petersburgh  clean 
hemp,"  and  delivered  a  correct  sale-note  to  B.;  it  was  held  that  the 
variance  was  fatal,  and  that  B.  could  not  recover  against  A.  for  breach  of 
contract (c).  But  where  the  broker,  in  both  the  bought  and  sold  notes, 
made  a  mistake  in  describing  the  sellers'  firm  to  be  A.,  B.  and  C,  which 
had  in  fact,  without  the  knowledge  of  the  broker,  been  changed  to  A.,  D. 
and  E.,  it  was  held  that  the  purchaser  could  not  set  up  the  mistake  in  an- 
swer to  an  action,  without  showing  that  he  was  excluded  from  a  set-off,  or 
otherwise  prejudiced  by  it  {d). 

A  material  alteration  made  in  the  sale-note  by  the  broker,  after  the  bar- 
o-ain  has  been  made,  at  the  instance  of  the  seller,  without  the  consent  of  the 
purchaser,  precludes  the  seller  from  recovering  on  the  contract  (e). 

Where  the  invoice  is  silent  as  to  the  terms  of  sale  of  goods,  parol  evidence 
is  admissible  to  prove  the  terms.  Where  an  offer  is  made  by  letter  to  sell 
goods,  the  contract  is  complete  from  the  time  of  acceptance.  And  where 
the  offer  was  by  A.  to  sell  goods  to  B.  receiving  an  answer  by  return  of  post, 
and  a  letter  of  acceptance,  being  mis-directed,  arrived  two  days  later  than 
it  ought  to  have  done  had  it  been  properly  directed,  it  was  held  that  the 
bargain  was  complete  from  the  moment  that  the  offer  was  accepted  {f). 

Where  goods  are  ordered  for  a  club,  by  A.  one  of  the  members,  every 
member  who  either  concurs  in  the  order  or  assents  to  it,  is  liable,  although 

(a)  3  Camp.  337.     Note,  that  in  this  evidence  of  the  contract  they  entered  into, 

case  bought  and  sold  notes  liad  been  sent,  still  feeling  it  to  be  a  duty  on  the  part  of 

but  the  vendee  on  receiving  the  copy  oh-  the  broker  tliat  the  copies  should  corres- 

jected  to  it.  pond."     See  also  his  Lordship's  judgment 

in  the  case  of  Goo77i  v.  Afialo,  G  B.  &  C. 

(6)  In  Cumming  V.  Roebuch,  1   Holt's  jjy_ 
C.  172,  Gibbs,  Ld.  C.  J.  intimated  that  the  l\  Thornton  v.  Kempster,  1   Marsh, 

entry  iu  the  broker's  book  was  not  to  be  g^g 

regarded  as  the  original  contract,  and  said  /^n  Mitchell  v.  Lapage,  Holt's  C.  253. 

that  the  case  in  which  it  had  been^^^^^^  Po„-.ZZ  v.  I)i..«,  15  East,  29.  Note, 

bad  been  contrad.c^ed.     I^   T/k^  nfo«  v.  K^^>^^^  ^^^^^.^^.^^^  ^^^^  ^^^^  .^  ^,^^  ^ 

Meux  \  M.&M.C.43,  Abbott  L  C   J  ^,^j^  ^^^  ^^ 

said,  "  I  used    to   thmk  at  one  tmie  that  "V'.  i   ,  "      ,,      .  ^„,„„i„t,v>r,    tlmt  it  wne 

the  broker's  book  was  the  proper  evidence  ^''^ated  by  the  "^^JP^ktion    that 

of  the  contract ;  but  I  afterwards  changed  not  evidence  even  of  t^e  or  gmd  contract 

1111    „^„«-,^,T,^i,K.  fr.  tiio  And  the  Court  relied  on  iJi«sfer  V,  i»iu<er, 

my  opinion,  and  held,  contormably  to  tne  ^  m  -r   ooa 

opinion  of  the  rest  of  the  Court,  that  the  *  1-  14-  ^'■'^^ 
copies  delivered  to  the   parties  were  the  (/)  Adams  v.  Lindsell,  1  B.  &  A.  081. 
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Contract. 


By  agent. 


A.  be  made  debtor  in  the  plaintiff's  books,  unless  it  appear  that  the  plaintiff 
meant  to  give  credit  to  A.  only  (^). 

An  agent  who  buys  or  sells  for  another  is  always  liable  where  he 
buys  in  his  own  name,  or  where  credit  is  given  to  him  (A)  ;  so  if  he  order 
goods  for  another,  but  the  seller  refuses  to  deliver  to  that  person's  credit, 
but  delivers  on  the  credit  of  the  agent  only  ;  so,  as  is  said,  if  having  ordered 
goods  in  the  name  of  another,  he  afterwards  refuses  to  inform  the  seller  who 
the  person  is,  in  order  that  he  may  sue  him  (i).  But  if  he  declare  himself 
to  be  merely  an  agent,  he  is  not  liable  {k).  But  if  a  factor  here  buy  or  sell 
goods  for  a  foreign  principal,  he  will  be  personally  liable,  for  it  will  be  pre- 
sumed that  credit  was  given  to  him(Z)j  but  the  contract  is,  it  seems,  in  all 
cases  with  the  principal  when  discovered. 

A  vendor  may  sue  the  principal,  when  discovered,  although  the  agent 
bought  in  his  own  name ;  but  if,  where  the  name  of  the  principal  is  known 
at  the  time  of  sale,  the  vendor  elect  to  give  credit  to  the  agent,  he  can- 
not, it  has  been  seen,  afterwards  resort  to  the  principal  (?«).  But  if  the 
name  be  not  disclosed  at  the  time,  the  vendor  may  afterwards  sue  the  prin- 
cipal, although  the  agent  professed  to  purchase  in  the  character  of  agent, 
and  the  vendor,  without  asking  the  names  of  the  principals,  debited  the 
agent  with  the  price  (w).  Where  the  sale  is  made  by  a  factor  known  by  the 
purchaser  to  be  such,  the  vendor  may  sue  for  the  amount  (o). 

2dly.  The  performance  of  conditions  precedent  (^). 


(g)  Belmmey  v.  Strickland,  2  Starkie's 
C.  439. 

(h)  Per  Ld.  Kenyon,  in  Owen  v.  Gooch) 
2  Esp.  C.  568;  Morgan  v.  Corder,  Paley's 
P.  &  A.  250. 

(0  Ibid. 

{k)  Ibid.  Wliere  X.,  an  auctioneer, 
signed  an  agreement,  as  agent  for  A.,  and 
afterwards  A .  signed  the  agreement  in  these 
terms,  "  I  approve  of  i.  liaving  signed  this 
on  my  behalf,"  it  was  held  that  the  auc- 
tioneer was  not  personally  liable.  Spittle 
v.  Lavendei-,  2  B.  &  B.  452.  See  Benson  v. 
Morris,  2  Taunt.  374.  A  broker  who  de- 
clares in  his  own  name  against  a  vendee  for 
not  accepting  goods,  cannot  recover  on  a 
contract  describing  him  as  a  broker  selling 
for  his  principal.  Rayner  v.  Linthorne,  1 
Ry.  &  M.  C.  325 ;  for  the  note  shows  him 
to  be  a  broker  and  not  a  principal,  and  if 
the  note  were  out  of  the  question,  there 
would  be  nothing  to  satisfy  the  Statute  of 
Frauds.  Abbott,  L.  C.J.  distinguished  the 
case  from  that  of  Atkyns  v.  Amber,  2  Esp. 
C.  493,  on  the  ground  that  in  the  latter 
case  there  had  been  a  deliverj'.  In  that 
case  there  was  a  sale-note  of  timber  sold 
by  the  plaintiff  on  account  of  Hippins,  for 
a  bill  at  two  months ;  the  declaration  aver- 
red a  sale  by  the  plaintLfl';  the  plaintiff  in 
fact  had  a  lien  on  the  goods,  and  authority 
to  sell ;  it  was  held  that  he  was  entitled 
to  recover.     Cor.  Eyre,  C.  J. 

{I)  Gonzales  v.  Sladcn,  B.  N.  P.  130. 
See  the  observation-s  of  Eyre,  C.  J.,  in  De 
Galllon  V.  Victoire  Harel  L'Aigle,  1  B.  & 
P.  368. 

(Hi)  Paterson  v.  Gandasequt,  15  East, 
C2,   Addison  v.  Gandasequt,  4  Taunt.  574. 


Rnilton  v.  Hodgson,  and  Peele  v.  Hodg- 
son, 4  Taunt.  576.  After  giving  credit  to 
one  person,  the  vendor  cannot  afterwards 
resort  to  another  ;  and  it  is  for  the  jury  to 
say  to  whom  credit  was  given.  Leggatt 
V.  Read,  1  Carr.  C.  16.  The  plaintiff  sold 
cattle  to  M.,  a  bailiff  of  the  defendant,  em- 
ployed in  purchasing  cattle  for  him,  having 
always  money  in  hand,  and  never  autho- 
rized to  buy  on  credit ;  the  cattle  were 
paid  for  by  bills  drawn  on  M.,  whicli  the 
plaintiff  afterwards  renewed ;  held,  that  it 
was  properly  left  to  the  jury  to  say  whe- 
ther the  cattle  were  sold  upon  the  credit 
of  M,  or  of  the  defendant,  and  that  it  made 
no  difference  that  M.  was  a  known  agent  of 
the  defendant's;  the  jury  having  found  for 
the  defendant,  the  Court  refused  to  disturb 
the  verdict.  Edwardsv.  Smith,  12  Moore, 
59. 

(n)  Thompson  v.  Davenport,  9  B.  &  C. 
78. 

(o)  Hornby  v.  Lacy,  6  M.  &  S.  166. 
Morris  v.  Cleasby,  4  M.  &  S.  574.  Al- 
though the  factor  acted  upon  a  del  credere 
commission,  and  bills  had  been  drawn  for 
the  amount,  which  had  never  been  paid. 
The  giving  such  commission  is  in  order  to 
obtain  an  additional  security,  and  not  to 
substitute  one  for  another,  nor  to  vary  the 
rights  of  third  parties.  Hornby  v.  Lacy, 
6  M.  &  S.  166.  And  see  MoTris  v.  Cleas- 
by, 4  M.  &  S.  574.   See  above, tit.  Set-off. 

{}]')  Supra,  67,  note  (e).  Bordenave 
v.  Gregory,  5  East,  107.  Tliough  there 
be  mutual  promises,  yet  if  one  thing  be  the 
consideration  of  the  other,  a  j)erformauce  is 
necessary  to  be  averred,  unless  a  special 
day  be  appointed  for  performance.  Callonel 
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If  the  goods  were  to  be  delivered  at  a  particular  place,  a  tender  there,   Goods, 
or  that  which  is  equivalent  to  a  tender  in  point  of  law,  must  be  proved,  as   Condition 
that  the  defendant  dispensed  with  the  necessitjr  of  a  formal  tender,  by  a   ^^^^^ 
refusal  to  complete  his  contract (</). 

The  tender  of  a  larger  quantity  than  was  agreed  for  is  not  suflic^ent, 
unless  the  defendant  might  have  had  and  the  plaintitf  was  ready  to  deliver 
that  which  the  defendant  was  bound  to  take  (r). 

It  is  incumbent  on  the  vendor  to  show  that  the  goods  correspond  with  the 
description  in  the  contract.  If  they  be  described  in  the  sale-note  as  of  a 
particidar  quality,  it  is  not  sufficient  to  show  that  the  quality,  though  infe- 
rior to  that  described,  corresponded  with  a  sample  previously  delivered  (s). 

In  an  action  for  the  price  of  goods  sold  by  sample,  it  is  necessary  to  prove 
that  they  corresponded  with  the  sample  at  the  time  of  the  sale(0  ;  it  is  not 
sufficient  to  prove  an  usage  of  trade  where  samples  are  drawn  without  fraud, 
for  the  buyer  to  take  the  goods  on  receiving  a  compensation  for  the  dif- 
ference (u). 

On  an  agreement  to  purchase  300  tons  of  Campeachy  logwood,  of  real 
merchantable  quality,  at  35/.  per  ton,  and  that  such  as  might  be  determined 
to  be  not  of  real  merchantable  quality  might  be  rejected,  it  was  held  that 
the  vendee  was  bound  to  take  so  much  as  was  of  the  sort  described,  at  the 
contract  price,  although  16  out  of  300  tons  were  not  Campeachy  log- 
wood (x). 

Where  a  purchaser  orders  several  things  at  the  same  time,  though  at 
separate  prices,  he  may,  it  seems,  consider  the  contract  as  entire,  and  refuse 
to  accept  some  of  the  articles  without  receiving  the  rest  (?/),  but  if  he  accept 


V.  Bricfcjs,  1  Salk.  112.  On  a  general  con- 
tract, neither  party  is  bound  to  do  tiie  first 
act.     Rtiirson  \.  Johnson,  2  East,  203. 

(q)  Glazebrook  v.  Woodrou;  8  T.  R. 
300.  Jones  v.  Berkehj,  Dong.  G87.  If 
there  be  no  stipulation  as  to  the  place  of 
delivery,  it  will  be  intended  that  the  vendee 
was  to  ittch  the  goods. 

(r)  Dixon  v.  Fletcher,  3  M.  &  W.  146. 
Where  the  defendiint  is  to  take  the  goods, 
it  is  sufficient  to  allege  and  prove  a  readi- 
ness to  deliver.  Rcncson  v.  Johnson,  1 
East,  203.  Wilkes  v.  Atkinson,  1  Marsh. 
412. 

{s)  Tye  V.  Fynmore,   3  Camp.  462.  See 
also  Haydon  v.  HayiLmrd,  1  Camp.  180  ; 
infra, \\t.  Work  and  Labour. 
■(0  Hihbert  v.  Shee,  1  Camp.  113. 

(«)  Ibid. 

(x)  Graham  v.  Jackson,  14  East,  498. 

(y)  Champion  V.  Short,  1  Camp.  53; 
s?yjrfl,487.  Where  the  purchaser  of  lands 
took  the  growing  crops  at  a  valuation,  and 
tiie  purchaser  entereJ,  but  the  vendor  could 
make  no  title  to  the  land,  it  was  held  that 
the  contract  being  entire,  he  could  not 
maintain  indebitatus  as.tuiyipsit  for  the 
crops  (Neale  v.  Viney,coT.  Lord  Ellenbo- 
rough,  1  Camp.  471 ).  So  it  has  been  held 
that  a  purchaser  of  two  houses  in  distinct 
lots  at  an  auction,  may  refuse  to  take  one, 
if  no  title  can  be  made  to  the  other  {Cham- 
bers V.  Griffiths,  1  Esp.  C.  150).  But  qu.; 
tor  where  different  lots  are  bought  at  an 
auction,  the  agreements  are  separate,  and 


cannot  be  declared  on  as  one  contract 
{James  v.  Shore,  1  Starkie's  C.  426.  And 
see  Poole  v.  Shcrqold,  2  Bro.  C.  C.  1 18 ;  1 
Co.x,273,  S.  C. ;  6"Ves.  726;  Sugden's  Trea- 
tise, 5th  edit.  247).  It  is  a  distinct  contract 
on  each  lot.  See  Boots  v.  Ld.  Dormer,  4 
B.  &  Ad.  77.  On  the  other  hand,  where 
an  agent  for  the  sale  of  horses  sold  to  A. 
in  one  lot,  and  at  an  entire  price,  a  horse 
belonging  to  A.,  and  also  a  horse  belonging 
to  B.,  warranting  both  to  be  sound,  it  was 
held  that  A.  could  not  maintain  assumpsit 
against  B.  for  the  unsoundness  of  the  horse 
belonging  to  him,  declaring  as  upon  a  sale 
of  that  horse,  for  the  contract  is  entire. 
Symonds  v.  Carr,  1  Camp.  361.  Hart 
V.  Dixon,  Selw.  101. 

Where  the  plaintiff  sold  60  coombs  of 
rye  to  the  defendant,  at  14s  per  coomb,  to 
be  delivered  at  or  before  Michaelmas,  and 
the  money  to  be  paid  on  the  delivery  of  the 
last  rye,  and  the  proof  was  that  50  coombs 
were  delivered  before  Michaelmas,  it  was 
held,  that  though  the  agreement  was  entire 
for  60  coombs,  yet  that  the  parting  it  in 
the  delivery  made  it  in  the  nature  of  several 
contracts;  for  the  one  party  sent  it  in,  and 
the  other  accepted  it,  in  pursuance  of  their 
agreement ;  and  that  if  no  other  contract 
could  be  proved,  it  shoukl  be  understood 
to  be  a  partial  agreement  as  to  the  50 
coombs ;  for  the  subsequent  acts  of  the  par- 
ties so  expounded  their  contract,  that  it 
should  be  understood  that  the  rye  might  be 
delivered  by  parts  (Gilb.  L.  Ev.  191,  cites 
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Stock. 


Damage. 


one  singly  he  severs  the  contract,  and  cannot  object  to  receiving  another 
of  the  remaining  articles  (z). 

Where  there  is  an  entire  contract  for  the  delivery  of  goods  at  different 
times,  and  part  are  delivered  according  to  the  contract,  and  the  vendor 
makes  default  in  delivering  the  remainder,  the  vendee  cannot  before  the 
expiration  of  the  time  maintain  an  action  for  the  part  delivered ;  for  the 
purchaser  may,  if  the  vendor  fail  to  complete  his  contract,  return  the  part 
delivered  ;  but  if  the  vendee  retain  the  part  delivered  after  the  vendor  has 
failed  to  complete  the  contract,  the  latter  may  recover  the  value  of  the 
goods  which  he  has  so  delivered  (a). 

In  an  action  for  not  accepting  stock,  the  plaintiff,  in  addition  to  the  con- 
tract, must  prove  that  he  was  possessed  of  the  stock  in  question  (&),  by  the 
production  of  the  Bank  books,  or  of  an  examined  copy.  Also  that  he  either 
made  an  actual  transfer,  or  attended  at  the  Bank  for  the  purpose,  on  the 
day  appointed  for  the  purpose,  until  the  Bank  books  were  closed  (c) ;  and 
also  (where  the  stock  has  not  been  transferred  to  the  defendant)  that  it  has 
been  transferred  to  some  other  person  (c?)  within  a  reasonable  time  after- 
wards (e). 

In  an  action  for  not  replacing  stock,  the  plaintiff  must  prove  the  contract, 
his  possession  of  the  stock,  his  sale  of  it,  and  the  advance  of  the  product  to 
the  defendant ;  and  he  will  be  entitled  to  estimate  his  damages  either  at 
the  current  price  of  such  stock  on  the  day  appointed  for  re-payment,  or  on 
the  day  of  the  trial,  for  had  the  defendant  kept  his  promise  the  plaintiff 
might  have  received  that  price  (f). 

The  plaintiff,  in  an  action  for  not  accepting  goods,  should  also  be  pre- 
pared with  evidence  to  show  the  amount  of  the  loss  which  he  has  conse- 
quently sustained. 


Trials  per  Pais,  400).  And  Avhere  the 
plaintiff  sold  to  the  defendant  100  sacks  of 
flour  at  945.  Qd  per  sack,  and  the  plaintiff 
delivered  part,  but  refused  to  deliver  the 
residue,  the  Court  of  K.  B.  is  said  to  have 
held  (contrary  to  the  decision  at  Nisi 
Prius),  that  the  vendor  was  entitled  to 
recover  for  the  part  delivered.  Walker  v. 
Dixon,  2  Starkie's  C.  281. 

Where  the  defendant  bargained  and  sold 
to  tlie  plaintiff  100  quarters  of  barley  to 
be  delivered  betT\'een  harvest  and  Candle- 
mas where  the  plaintiff  should  appoint,  at 
IGs.  per  quarter,  and  2  s.  Qd.  was  paid  at 
the  bargain,  and  the  residue  to  be  paid  at 
the  times  of  delivery,  according  to  the 
quantity  ;  and  upon  the  delivery  of  19 
quarters  and  a  half  (which  were  delivered 
for  20  quarters),  the  plaintiff  paid  10/. 
only,  but  afterwards  paid  the  other  Ql.  be- 
fore action  brought,  it  was  held  by  Parker, 
C.  J.,  that  an  action  was  maintainable  for 
non-delivery  of  the  residue  ;  for  delivering 
19  quarters  and  a  half  without  full  payment 
was  a  dispensation  by  tlie  defendant  as  to 
that  quantity,  and  this  did  not  excuse  him 
from  a  delivery  of  the  rest  according  to  the 
agreement.  Peenani  v.  Palmer,  Gil.  L.  E. 
194. 

(z)  Ibid.  Contract  for  the  sale  of  trees 
to  be  paid  for  according  to  certain  con- 
ditions ;  the  purchaser  took  away  part,  but 


refused  to  take  away  the  remainder ;  held 
that  he  had  thereby  abandoned  the  entirety 
of  the  contract,  and  that  the  executors 
of  the  vendor  might  recover  the  value  of 
the  trees  taken.  Bragg  v.  Cole,  6  Moore, 
114. 

(fl)  Oxendale  v.  Wetherell,  9  B.  &  C. 
386.  Or  set  off  the  value.  Shipton  v. 
Casson,  5  B.  &  C.  378. 

{b)  Brettonx.  Coji;e,  Peake's  C.  39.  See 
the  Stat.  7  G.  2,  c.  8. 

(c)  Bordenave  v.  Gregory,  5 'East,  107. 
Heckscher  v.  Gregory,  4  East,  G07.  Cal- 
lonel  V.  Brlqgs,  1  Salk.  112- 

{d)  By  the  ^tet.  7  G.  2,  c.  8,  s.  6. 

(e)  Bordenave  v.  Gregory,  5  East,  107. 
Callonel  v.  Briggs,  1  Salk.  112.  Heckscher 
V.  Gregory,  4  East,  607.  Some  of  the 
Judges  in  Bordenave-^.  Gregory  expressed 
a  doubt  whether  the  transfer  ought  not  to 
be  made  at  the  next  transfer  day  after  the 
contract  has  been  broken;  but  a  majority 
were  of  opinion  that  it  was  sufficient  to 
transfer  within  a  reasonable  time  after 
wards  ;  but  that  if  the  stock  bore  a  higher 
price  at  any  intermediate  transfer  day, 
then  tliat  higher  price  sliould  be  the  mea- 
sure of  damages. 

(/)  Shepherd  v.  Johnson,  2  East,  211. 
But  see  iM^ Arthur  v.  Lord  Seaforth,  2 
Taunt.  257.  Qu.  whetlier  he  is  entitled  to 
recover  the  price  on  any  intermediate  day. 
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Where  a  person  who  had  contracted  for  a  certain  quantity  of  oil  to  Dnniyge. 
be  delivered  to  him  at  a  future  day,  at  a  certain  price,  became  bankrupt 
before  that  day  arrived,  and  obtained  his  certificate,  held  that  he  was 
nevertheless  liable  to  an  action  for  not  accepting  and  paying  for  the  oil, 
and  that  the  proper  measure  of  damages  was  the  difference  between  the 
jjrice  which  he  had  contracted  to  i)ay  for  the  oil,  and  the  market-price  at 
the  time  when  the  contract  was  broken  {g). 

The  goods,  on  a  refusal  to  accept  them,  may  it  seems  be  re-sold,  and  the 
defendant  will  be  liable  to  the  loss  arising  from  the  re-sale  of  them  (/«)•  If 
a  vendee  omit  to  remove  goods  within  a  reasonable  time,  the  vendor  may 
recover  for  warehouse  room  (^) ;  or  he  may  recover  damages  for  not  removing 
them,  when  he  is  prejudiced  by  the  delay  (A). 

Where  the  goods  were  to  be  paid  for  by  a  bill,  the  vendor  is  entitled 
to  recover  interest  from  the  day  on  which   the  bill  would  have  become 

due  (/). 

Indebitatus  assumpsit  will  lie  for  goods  bargained  and  sold  where  the  Goods  bar- 
vendee  refuses  to  accept  them,  on  a  false  assertion  that  the  quality  does  not  gained  and 
correspond  with  that  which  is  specified  in  the  contract  {m).  And  in  this 
form  of  action  the  plaintiff"  will  be  entitled  to  recover  the  full  price  ;  whilst 
on  a  special  count  for  not  accepting  the  goods,  he  could  not  recover  more 
than  the  damages  proved  to  have  been  sustained  (n).  And  it  seems  that  the 
action  for  goods  bargained  and  sold  may  be  supported  even  after  a  re-sale 
of  the  goods  by  the  vendor  (o),  although  the  plaintift"  would  be  liable  as  for 
a  wrongful  conversion  (/>). 

To  support  this  count  it  is  necessary  to  prove  a  contract  by  which  the 
property  passed  {q).  The  maker  of  a  machine  by  order  cannot  recover  on 
this  count  until  there  has  been  an  appropriation  of  the  machine  assented  to 
by  the  purchaser  (r) ;  nor  in  general  is  the  count  available  in  the  absence 

{g)  Boorman  v.  Nash,  9  B.  &  C.  145.  {q)  See  tlierefore  the  cases  decided  under 

(h\  1  Silk  in-  h,fra   T»l    nc^tp(f^  t^e   Statute  of   Frauds    referable   to   this 

(,/«;  l&alk..  UJ,  mp a,  lizi,  note  (t).  annv,^  anr.n  anti 


(l)  3  Camp.  42G. 


head,  and   below,  tit.  Goods  sold  and 

DELIVERED. 


(k)  Greaves  v.  Ashlm,  3  Camp.  42(5.  It  ,.  jifj,i,^gon  v.  Bell, 8  B.  &  C.  277 ;  2  M. 

has  been  said  that  he  cannot  re-sell  them.  ^  j^     ^q^     There  A'.,  a  patentee,  received 

Ibid.     Noy's  Max.  87,  88.     Alexander  v.  ^^^^'^'^  ^^^  machines  from  the  defendant, and 

Comljer,  1  H.  B.  20.    But  see  Langfort  v.  g^^pioyed  the  plaintiff  to  make  them,  which 

Tiler,  Salk.  212.        ,     ^        „  ^           ^  he   did,  and  delivered  them  on  A'.'s  pre- 

(/)  Boyce  v.   Warburton,   2  Camp.  C.  ^^^j^^^  .  ^j,gy  ^^^^^  subsequently  altered  to 

■^^f^-      ^r     7           o    -.7    ,,     ,    ,   ^    .1  a  newer  plan,  and  other  machines,  intended 

{m)  Hankey  v.  Smith,  Peake  s  C.  42,  n.  ,     ^_  ^j^^  ^^^  ^j,g  defendant,  were  by  A.'s 

Secus,  wliere  there  has  been  an  acceptance  direction  altered  to  correspond,   and  the 

of  the  goods.     Elliott  v.  Pybus,  10  Bing.  ^^j^^j^^  ^^^^^  j^^.j^g  p^^j.^^!  ;„  ^^o^es  for  the 

^^^\    „     ,           c    -.,    T^     ,    ,    r,   ,»  defendant,  remained  on  the  plaintiff's  pre- 

(n)  Hankey  v.  Smith,  Peake  s  C.  42,  n.  ^^.^^^^  ^^^^  ^I^^  jefgndant  was  subsequently 

(o)  Mertens  v.   Adcoclt,  4  Esp.  C.  251,  required  to  take  them,  but  refused  so  to 

cor.  Ellenborough,  C.  J. ;  contrary  to  Hore  do ;  held,  that  although  the  goods  were  in- 

V.  Milner,  Peake's  C.  42,  a.  cor.  Lord  Ken-  tended  for  the  defendant,    yet   until  his 

yon,  C.  J.     But  see  Hagedorn  v.  Lalng,  assent  given,  or  even  actual  delivery,  no 

G  Taunt.  162.     Such  re-sale  does  not  bar  property  vested  in  him,  and  therefore  the 

an  action  for  non-acceptance  of  the  goods.  action  for  goods  bargained  and  sol<l  was 

Acehal  v.  Levy,  10  Bing.  384.     Maclean  not  maintainable  against  him  by  the  plaiii- 

V.  Bunn,  4  Bing.  722.  tiff;  held  also,  that  as  the  work  and  labour 

{j})  Ibid.    And  qu.  whether  indebUatus  was  bestowed  on  articles  which  had  never 

assumpsit  for  goods  bargained  and  sold  is  become  the  property  of  defendant,  it  could 

maintainable  where,  by  the  conditions  of  not  be  said  to  have  been  done  for  his  bene- 

sale,  the  vendor  is  entitled  to  re-sell  them  fit  to  render  him  liable.     Semblc,  a  count 

in  case  the  vendee  does  not  remove  them  for  refusing  to  accept  the  goods  might  have 

before  a  day  certain.    Hagedorn  v.  Lahuj,  been  supported. 
G  Taunt.  162. 
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of  such  a  contract  and  such  a  dealing  with  tlie  subject-matter  as  are  suffi- 
cient to  vest  the  property  in  the  chattel  (s). 

In  an  action  for  goods  sold  and  delivered,  the  plaintiff  (i!)  must  prove,  1st. 
The  contract  of  sale;  2dly,  the  delivery  of  the  goods;  and  3dly,  their 
value  (u). 

1,  The  contract  of  sale.  The  evidence  of  a  contract  of  sale  is  either  ex- 
press, as  where  proof  is  given  of  an  order  for  the  goods,  either  written  or 
oral,  or  it  is,  presumptive.  Where  there  has  been  a  delivery,  an  agreement  in 
writing  is  unnecessary,  but  where  there  has  not  been  a  complete  delivery, 
and  the  action  is  brought  either  on  a  special  contract  for  not  accepting  the 
goods,  or  generally  for  goods  bargained  and  sold,  it  is  frequently  necessary 
to  prove  a  contract  in  writing,  or  part-payment,  or  part-acceptance  of  the 
goods  {x). 

The  evidence  to  prove  a  contract  for  the  sale  of  goods  has  already  been 
considered  {y). 

A  master  is  not  liable  for  goods  ordered  by  his  servant,  without  some  proof 
of  authority  given  by  the  master  {z). 

Proof  that  a  master  has  on  former  occasions  empowered  his  servant  to  take 
up  goods  on  credit,  will  be  evidence  of  the  authoritj^  of  the  servant  to  take 
up  goods  on  a  subsequent  occasion,  in  an  action  against  the  master  for  goods 
sold  and  delivered  (a),  although  he  has  in  fact  supplied  the  servant  with 
money  to  pay  for  them ;  but  the  master  may  rebut  the  inference  as  to  the 
authority  of  the  agent,  by  proof  that  he  has  always  supplied  the  servant 
with  money  for  the  purpose  {b),  or  that  he  had  previously  given  notice  that 
he  would  in  future  pay  ready  monej"^ ;  but  in  such  case  notice  to  a  man-ser- 
vant of  the  tradesman  is  not  sufficient  (c). 

It  seems  that  in  general  proof  that  the  goods  have  been  delivered  to  the 
defendant,  and  that  he  has  used  them,  i?,  prima  facie  evidence  of  a  contract, 
without  proving  any  order  (rf). 

In  general,  where  an  agent  sells  goods  for  his  principal,  the  contract  in 
point  of  law  is  between  the  principal  and  the  buyer,  and  the  former  may 
maintain  the  action  (e) ;  but  where  the  agent  sells  the  goods  as  his  own,  con- 
cealing the  name  of  his  principal,  and  the  principal  brings  an  action  against 
the  buyer,  the  latter  has  a  right  to  consider  the  agent  as  the  principal  for 


{s)  See  tlie  cases  above,  tit.  Trover. 
The  proof  in  tliis  respect  seems  to  he  the 
same  as  in  an  action  for  goods  sold  and 
delivered,  with  the  exception,  of  course,  of 
the  fact  of  delivery.  Where  the  plaintiffs 
sold  to  the  defendants  a  quantity  of  butter 
expected  from  Sligo,  to  be  paid  for  by  bill 
at  two  months  from  the  landing,  and  the 
defendants  accepted  the  invoice  and  bill  of 
lading,  it  v.-as  held  that  the  plaintiffs  were 
entitled  to  recover  on  this  count,  although 
the  butter  was  lost  by  shipwreck.  Alex- 
ander V.  Gardner,  1  Bing.  N.  C.671  ;  and 
semble,  they  were  entitled  to  recover  for 
goods  sold  and  delivered. 

{t)  The  action  may  be  maintained  by 
the  auctioneer  who  sold  the  goods.  Wil- 
liams V  MllUn^ton,  1  II.  JBl.  81.  The 
right  is,  of  course,  subject  to  that  of  his 
principal,  who  may  intervene  and  claim  the 
value. 

(?<)  These  particulars  are  put  in  issue 


bv  the  plea  of  nmi  assumpsit.  Couseiis  v. 
Paddon,  2  C.  M.  ,Sc  R.  566. 

(x)  Supra,  Frauds,  Statute  of. 

(y)  Supra,  tit.  Assumpsit. — Frauds, 
Statute  of. 

(2)  Maunders  v.  Conyers,  2  Starkie's 
C.  281. 

(o)  Riisby  v.  Scarlett,  5  Esp.  C.  76  ;  1 
Show.  95. 

[b)  Ibid,  and  3  Esp.  C.  214. 

(c)  Gratlandv.  Freeman,  3  Esp.  C.  85. 
(cZ)  Bennett  v.  Henderson,  2  Starkie's 

C.  550,  where  the  plaintiff  sent  goods  to 
the  defendant  abroad,  on  the  order  of  a 
London  merchant,  and  the  defendant  re- 
ceived and  used  the  goods.  In  an  action  for 
the  price  of  cloth,  a  written  order  by  the 
plaintiff  to  deliver  back  the  cloth  to  bearer, 
being  in  the  defendant's  possession,  is  prc- 
suruptive  proof  of  the  re-delivery.  Shep- 
hercl  V.  Carrie,  1  Starkie's  C.  454. 
i^e)  Cowp.  256 ;  2  Camp.  24. 


GOODS    SOLD    AND    DKLIVERED.  1203 

all  purposes,  and  may  set  off  any  claim  which  he  had  against  the  agent,  or  Proof  of 
rely  upon  any  payment  which  he  has  made  to  him  in  due  course,  without  5^"*'?"'^*- 
notice  that  he  was  not  the  principal  (/).  So  where  an  agent  purchases  on 
behalf  of  a  principal,  whose  name  he  conceals,  the  buyer  may,  on  dis- 
covering the  principal,  support  an  action  against  him  {(/) ;  and  he  is  not 
ailected"by  the  state  of  accounts,  or  by  any  private  agreement  between  the 
vendee  and  his  agent  (h) ;  but  if  the  seller  let  the  day  of  payment  pass 
without  calling  on  the  principal,  and  the  latter  is  thus  induced  to  suppose 
that  the  buyer  looks  to  the  broker  for  payment,  and  on  this  supposition  pays 
the  price  to  the  agent,  the  principal  is  discharged  (i)  ;  and  if  the  seller, 
knowing  that  the  buyer,  who  deals  in  his  own  name,  is  the  agent  of  another, 
elect  to'give  credit  to  the  agent,  and  debit  him  with  the  amount,  he  cannot 
afterwards  recover  from  the  principal  (A). 

Goods  having  been  supplied  for  the  use  of  the  poor  of  a  parish,  on  orders 
signed  by  some  of  the  overseers  separately,  but  all  of  whom  have  on  difierent 
occasions  promised  to  pay,  it  is  evidence  of  a  joint  contract,  and  all,  includ- 
ing the  assistant  overseer  who  had  signed,  are  liable  (I).  Where  a  icife 
ordered  goods  to  be  delivered  to  her  mother,  saying,  her  husband  would  pay 
for  them,  which  he  did,  and  other  goods  were  supplied  in  like  manner,  it 
was  held,  that  there  was  evidence  to  go  to  a  jury  of  the  wife's  authority  as 
to  the  latter  goods  (m).  The  father  of  an  infant  is  not  liable  for  goods 
supplied  to  the  latter,  except  upon  an  express  contract,  or  where  one  can 
be  implied  from    circumstances  (n).      He  is  not  liable    even  although  he  , 

desert  an  infant  child,  where  he  had  reasonable  ground  for  supposing  that 
the  child  was  provided  for  (o). 

It  is  usually  a  question  of  fact  for  the  jury  to  decide  to  whom  credit  was 

gi\en{p).  _ 

The  plaintiff  may  in  this  as  in  other  cases,  waive  a  tort,  and  in  some   waiver  of 

instances  (q)  treat  the  defendant,  who  has  fraudulently  possessed  himself  tort. 

(/■)  Georr/e  v.  Claqgett,  7  T.  R.  359.  899;  and  see  Law  v.    WWdn,  G  Ad.  & 

Itiibuna  v.  WllUnms,  Ibid.  300  ;  Str.  1182;  Ell.  718. 

B.N.  P.  130.    Andseetit.  Vendokand  ^^^^  Leggatt  v.   Beed,   1    Carr.  C.  16. 

Vendee.  But  where  a  tradesman  makes  out  an  ac- 

{g)  Kymer  v.  Suwercropp,  1  Camp.  1 09.  ^^^^^^  ^^^  ^^,,5^^  ^^^  j.^  ^  particular  pers(jn, 

Specring  v.  JJegmvc,  2  Vern.  6-13.  j^  j^  jgg,jjefi  t(,  be  conclusive,  unless  it  be 

(/i)  Precious  v.  Abel,  1   Esp.  C.  3^0.  ^j^^^^^^  ,     unequivocal  evidence  that  credit 

Bkh  v.    Coe,   Cowp.  636.       Waring  v.  ^^^^  ^-^^^^  to  another.     Storr  v.  Scott,  6 

Favenc,  1  Camp.  85.  q    ^  p_  241.     Thompson  v.  Davenport, 

(i)  Kymer  v.  Sxiwercropp,\C&xm^.  109.  y  g.  &  c.  86.     See  Eden  v.  TUchmarsh, 

Speering  v.  Degrave,  2  Vern.  643.  1  A.  &  E.  691.     The  plaintiff  dealt  with 

(/O  Paterson  v.  Gandaseqm,  15  East,  rpj^^j^gg  ^ox,  the  defendant;  the  defendant 

62.     It  was  observed  in  argument,  ui  that  ^^^^       t,^^  business  to  his  son,  Thomas  Sa- 

case,  that  there  were  many  instances  where  ^^^^^^^  p^^^  ^^.j^^^  ^..^^^-^^^^x  jt  on  upon  different 

the  principal  is  not  liable,  as  m  the  case  of  premises,  but  dealt  with  the  plaintiff  under 

building  contracts  ;  and  Lord  Ellenborough  ^j^^  ^^^^^  ^j.  -p,,o,„as  Fox ;  he  was  known  by 

cited  the  case  of  Braniah  v.  Lord  A  bmg-  ^j^^  ^^^^^  of  Samuel  Fox.  Parke,  J.  held  that 

don,  as  having  been  lately  decided,  where  ^j^^  defendant  was  not  bound  to  give  notice 

the  defendant  had  contracted  with  a  sui-  ^^  ^j^^  pij^j^tiff  of  his  having  given  up  the 

veyor,  who  ordered  goods  Irora  the  plain-  business  to  his  son,  and  that  it  was  iucum- 

titf  for  the  use  of  the  delendant  s  house,  ^^^^^^  ^^  ^j^^  plaintiff  to  show,  either  that 

and  yet  he  was  held  not  to  be  liable.  ^j^^^  ^^^^  ^^^^^j  j.^,.  ^^e  father  by  his  autho- 

(/)   Kirby   v.    Banister,   o   B.   l^   Ad.  rity,  or  that  the  father  had  done  something 

1009.  to  authorize  that  belief.   Beckicith  v.  Fox, 

{in)  Fisher  v.  Lynn,  4  N.  &  M.   559.  cor.  Parke,  J.,  York    Summ.  Ass.    1832. 

See  tit.  Husband  and  Wife.  And  see  Edwardsy.  Smith,  12  Moore, 59. 

(n)  Baker  v.  Keen,  2  Starkie's  C.  501.  (^)  It  is  not  in  all  cases  where  the  party 

Bolfe  v.  Abbott,  6  C.  &  P.  286.  has  converted  the  goods  of  a;:other  to  his 

(o)   Unnston  v.  Newcomcn,  4  Ad.  &  Ell.  own  use,  that  the  tort  may  be  waived  and 
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of  the  goods,  as  the  purchaser.  The  defendant  by  fraud  procured  the  plain- 
tiff to  sell  goods  to  an  insolvent,  and  took  possession  of  them,  and  it  was 
held  that  the  defendant,  upon  an  action  of  assumpsit  brought  to  recover  the 
value  of  the  goods,  could  not  set  up  the  sale,  because  it  had  been  fraudu- 
lently procured  by  him,  and  that  the  mere  possession  unaccounted  for  raised 
an  assumpsit  to  pay  (r) ;  so  if  a  father  fraudulently  and  falsely  represent  that 
he  is  about  to  decline  business  in  favour  of  his  son,  a  minor,  and  thereby 
obtain  possession  of  goods,  of  which  he  disposes,  he  is  liable  to  the  vendor  as 
for  goods  sold  to  himself  (s). 

The  vendor  of  cyder  juice  to  be  made  on  his  premises,  in  his  own  vessels, 
lent  to  the  vendee  for  the  purjjose,  may  recover  their  value  on  their  being 
seized  through  the  veudee's  default  for  breach  of  the  excise  laws,  as  goods 
sold  and  delivered  (t).  So  if  goods  be  lent  or  be  delivered  on  the  terms  of 
sale  or  return,  and  they  are  retained  an  unreasonable  time  (m).  So  where 
the  consideration  for  the  goods  is  not  merely  money,  e.g.  where  it  is  to 
consist  partly  in  the  delivery  of  goods,  yet  if  the  purchaser  refuse  to  perform 
his  engagement,  it  seems  that  a  contract  to  jjay  in  money  results  (.r). 

But  where  the  owner  of  property  taken  away  by  another  waives  the  tort, 
and  brings  assumpsit  for  their  value,  he  must  prove  a  clear  title  to  the 
property  (y). 

AVhere  there  is  a  special  contract  as  to  the  time  of  payment  for  goods,  the 
plaintiff  may  recover  on  the  general  count,  when  the  time  of  credit  has  ex- 
pired, and  use  the  contract  as  evidence  of  the  stipulated  value  (z).  Where 
the  vendee  is  to  pay  in  three  months,  by  bill  at  two  months,  the  credit  is  for 


the  transaction  changed  into  a  contract 
for  goods  sold  and  delivered ;  but  if  the 
goods  be  converted  into  money,  the  plain- 
tiiF  may  waive  the  tort  and  recover  the 
money.  Bennett  v.  Francis,  2  B.  &  B.  554. 

{?•)  HUl  V.  Pei-rott,  3  Taunt.  274.  But 
Bee  B.  N.  P.  130,  where  it  is  laid  down, 
that  if  the  defendant,  by  a  corrupt  agree- 
ment with  the  plaintiff''*  servant,  obtain 
the  plaintifl''s  goods  at  half  price,  which 
the  servant  is  to  have  for  his  own  use,  no 
assumpsit  lies,  any  more  than  it  would 
against  one  who  had  stolen  the  goods; 
tarn.  qu.  unless  the  action  has  actually 
merged  in  the  felony.  The  defendant  frau- 
dulently induces  tlie  plaintiff  to  sell  goods 
to  A .  who  could  not  pay  for  them,  and  on 
a  nominal  re-sale  by  A.  obtains  the  money ; 
the  plaintiff  may,  in  an  action  for  money 
had  and  received,  recover  the  amount  un- 
paid by  A.  Abbotts  v.  Barry,  2  B.  &;  B. 
269  ;  and  see  Bennett  v.  Francis,  2  B.  & 
P.  554 ;  4  Esp.  C,  30.  Mead  v.  Hutchin- 
ton,  ^  Camp,  352. 

{s)  Per  Gibbs,  C.  J.,  Biddle  v.  Levy,  1 
Starkie's  C.  20. 

{t)  Studdy  v.  Sanders,  5  B,  &  C.  628. 

(n)  Blanchi  v.  Nash,  1  M.  &  W.  545. 
Beverley  \.  Lincoln  Gas  Co.  6  Ad.  &  Ell. 
831.  Bayley  v.  Gouldsmith,  Peake's  C. 
56  ;  Coleman  v.  Gibson,  1  Mo.  &  R.  168. 
And  see  Stone  v.  Rogers,  2  M.  &  W.  443. 
So  where  a  musical  snuff-box  was  lent,  on 
the  understanding  that,  if  it  was  damaged, 
the  defendant  was  to  retain  and  pay  for  it. 
Bianchi  v.  Nash,  1  M.  &  \V.  545. 


{x)  Sheldon  v.  Cox,  3  B.  &  C.  420. 
Forsyth  v.  Jervis,  1  Starkie's  C.  437  ;  In- 
gram V.  Shirley,  1  Starkie's  C.  185;  and 
see  Hands  v.  Burton,  9  East,  349.  But 
in  the  case  of  Harris  v.  Foivle,  cited  1 
H.  Bl.  287,  on  an  agreement  to  pay  for 
goods  in  money  and  buttons,  BuUer,  J. 
held  a  special  count  to  be  necessary.  See 
Talver  v.  West,  Holt's  C.  179. 

{y)  Per  Abbott,  L.  C.  J.,  in  Lee  v.  Shore, 
1  B.  &  C.  94.  The  plaintiff  proved  that 
certain  spar  had  been  removed  by  the  de- 
fendant from  land  occupied  20  years  by 
Bond  as  tenant  from  year  to  year  to  Hurd  ; 
the  plaintiff  had  made  an  agreement  in 
writing  with  Hurd  for  a  lease  of  the  spar, 
which  agreement  was  not  produced ;  the 
plaintiff  proved  that  he  had  sold  spar  to 
several  persons,  who  took  such  spar  away, 
but  no  contract  with  the  defendant  wr,s 
proved ;  it  was  left  to  the  jury  to  say 
whether  the  plaintiff  had  proved  any  title 
to  the  spar,  and  they  found  for  the  de- 
fendant, and  the  Court  afterwards  held 
that  there  was  no  sufficient  proof  of  title. 

{z)  Mussen  v.  Price,  4  East,  147  ;  Mil- 
ler v.  Shaw,  Ibid.  1 49.  Brooke  v.  White, 
1  N.  R.  330.  It  seems  to  be  now  fully 
settled,  that  the  defendant,  under  the  plea 
of  non-assumpsit,  may  object  that  the 
action  has  been  brought  before  the  expira- 
tion of  tlie  time  of  credit.  Brooinfield  v. 
Smith,  1  M.  &  W.  542 ;  Webb  v.  Fnir- 
ninner,  3  M.  &  W.  473 ;  Gardner  v.  Alex- 
ander, 3  Dowl.  P.  C.  146.  Although  this 
has  been  doubted,  and  the  case  oiEdnmnds 


GOODS    SOLD    AND    DELIVERED.  1205 

five  months,  and  the  vendee  cannot  maintain  his  action  after  the  expiration   Special 
of  three  mouths,  althouorh  the  vendee  has  neglected  to  give  the  bill  (a).   f;'?"<^i'^*l^- 

■  *  TllllG  01 

But  the  vendor  cannot  recover  in  assumpsit  bolore  the  time  of  credit  has  payment 
expired,  although  the  defendant  was  guilty  of  such  a  fraud  as  would  have 
entitled  the  plaintiff  to  recover  in  trover  {b). 

Where  a  bill  given  for  goods  is  dishonoured,  the  vendor  may  sue  imme- 
diately (c),  provided  he  retain  the  bill  in  his  own  hands  (rf). 

Where  goods  are  to  be  paid  for  by  a  bill  at  two  months,  and  the  vendor 
drawing  upon  the  vendee,  the  latter  refuses  to  accept,  it  seems  that  the 
vendor  cannot  bring  his  action  for  goods  sold  and  delivered  till  the  expira- 
tion of  the  two  months  (<?).  Upon  the  sale  of  goods  at  six  or  nine  months' 
credit,  the  vendee,  by  not  pajnng  at  the  end  of  six  months,  makes  his  elec- 
tion to  take  credit  for  the  nine,  and  cannot  be  sued  till  the  nine  have  ex- 
pired (/).  The  plaintiff  may  show  by  the  memorandum  upon  the  record, 
that  the  action  was  commenced  after  the  cause  of  action  accrued. 

If  from  the  contract,  as  compared  with  the  memorandum  on  the  record, 
it  appear  that  the  credit  had  not  expired  at  the  commencement  of  the  suit, 
as  evidenced  by  the  memorandum  (</),  which  is  general,  the  jilaintiff  may, 
by  the  production  of  the  writ,  show  that  the  action  was  commenced  after  the 
first  day  of  the  term  to  which  the  memorandum  relates  ;  but  if  the  defendant 
produces  the  writ  to  show  that  the  term  of  credit  had  not  exjjired  at  the 
commencement  of  the  action,  the  plaintiff  may  resort  to  the  special  memo- 
randum on  the  record  (/() ;  for  he  may  consider  the  filing  the  declaration  as 
the  commencement  of  the  action. 

AVhere  there  is  a  contract  to  deliver  different  parcels  of  goods  within  a 
specified  time,  the  vendor  cannot  recover  for  part  delivered  before  the  expi- 
ration of  the  time  ;  for  if  he  do  not  complete  his  contract  the  vendee  may 
return  the  part  delivered  ;  but  if  the  vendee  retain  the  part  delivered  after 
failure  by  the  vendor  to  complete  his  contract,  the  latter  may  recover  the 
value  of  the  part  delivered  (i). 

2dly.  It  is  essential  to  prove  either  an  actual  or  a  constructive  delivery  (k)   Delivery, 
of  the  goods ;  the  plaintiff  must  prove  that  he  has  either  delivered  the  goods, 
or  that  he  has  enabled  the  defendant  to  remove  them  (Z). 

V.  Harris,  2  Ad.  &  Ell.  414,  was  decided  Helps  v.  Winterbottom,  2  B.  &  Ad.  431. 

to  the  contrary.     In  the  case  of  Webb  v.  Here  the  option  was  given  absolutely  to 

F«jr?«a«e/-,  it  was  Iield,  that  in  calculating  the  vendee  ;  but  where  goods  were  sold  at 

the  credit,  the  day  of  sale    must  be  ex-  three  months'  credit,  the  vendee  agreeing 

eluded.  to  take  the  vendee's  bill  at  the  end  of  the 

(«)  3Iz(ssen   v.  Price,    4    East,    147.  three  months,  if  he  wished  for  further  time, 

Miller  v.  Shaw,  Ibid.  149.     See  IJution  and  at  the  end   of  the  three  months  the 

v.  Solomonson,  3  B.  &  P.  582.     Lee  v.  vendee  did  not  give  the  bill,  it  was  held 

Itisdo7i,  2  Marsh.  405.  that    the    vendor    might    proceed    imme- 

(b)  Ferguson  v.  Carrlngton,  9  B.  &  C.  diately.  Nickson  v.  Jepson,2  Starkie's  C. 
59.     And  see  De  Syminonsy.Minchiolclt,  227,  cor.  Lord  EUenborough. 

1  Esp.  C.  430.     Bead  v.  Hutchinson,  3  (</)  i-  e.  in  K.  B.  by  bill,  where  the  me- 

Camp.  352.     Strutt  v.  Smith,  1   C.  M.  &  morandum  is  intitled  of  the  term  in  which 

11.312.  the  {ilaintiff  declares. 

(c)  Hickling  v.  Hardy,  7  Taunt.  312.  (h)  Swancott  v.  Westgarth,  4  East,  75. 
Mussen  v.  Price,  4  East,  151.  Goodwin  And  see  tit.  Time,  and  B.  N.  B.  127,  and 
V.  Coates,  1  Mo.  &  R.  221.  tit.  Justices. 

{d)  Kearslake  v.  Morgan,  5  T.  R.  513.  (i)  Oxendale  v.  Wetherell,  9  B.  &  C. 

Burdeyi  V.  Halton,  4:  B'iug.  4:55.  386;    Walker   v.  Dixon,   2  Starkie's  C. 

(e)  DuttonY.  Solomonson,-^  B.&P.582.  283;  Shipton  v.  Casson,  5  B.  &  C.  383. 

(/■)  Price   V.   Nixon,   5   Taunt.    338.  {h.)  It  seems  that  this  form  of  action  is 


(0  Smith  V.  Chance,  2  B.  &  A.  753.    See  the  preceeding  note. 
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Proof  of  Proof  that  the  vendor  has  recovered  the  value  of  the  goods  in  an  action 

delivery.        against  the  carrier,  is  conchisive  evidence  of  delivery  (?//). 

Where  the  defendant,  who  had  bought  a  stack  of  hay  from  the  plaintiff, 
was  prevented  by  a  third  person  from  removing  it  on  account  of  an  omission 
on  the  part  of  the  plaintiff,  it  was  held  that  the  plaintiff  could  not  re- 
cover (w).  And  where  A.  agreed  to  sell  goods  to  B.,  and  earnest  was  paid, 
and  the  goods  were  packed  in  cloths  belonging  to  B.,  but  deposited  on  the 
premises  of  A.  till  B.  should  send  for  them,  but  A.  declared  that  they 
should  not  be  removed  until  he  was  paid,  it  was  held  to  be  no  delivery 
to  B.  (o). 

A  delivery  to  some  person  unknown,  at  a  wharf,  is  not  sufficient  evidence 
of  a  delivery  to  bind  the  vendee,  without  showing  a  delivery  to  the  wharf- 
inger, or  his  agent,  or  that  the  goods  were  booked,  or  receipt  taken,  or  that 
the  goods  were  delivered  in  such  away  as  to  render  the  wharfinger  liable  in 
case  of  loss  (p). 

Where  the  goods  are  of  a  moveable  nature  it  is  necessary  to  prove  a 
delivery  or  tender  previous  to  the  action,  or  the  vendee  must  have  been 
placed  in  a  situation  to  take  possession  of  them  (q).  Where  the  vendee 
of  goods  directs  them  to  be  sent  by  a  particular  carrier,  a  delivery  to 
the  carrier  is  a  delivery  to  the  vendee  (r).  And  even  where  the  vendee 
directs  goods  to  be  sent  generally,  without  mentioning  any  particular 
mode  of  conveyance,  and  the  vendor  sends  them  by  the  best  practicable 
conveyance,  it  seems  that  a  delivery  to  the  carrier  is  a  delivery  to  the 
vendee  (s).  Where  the  vendee  at  Aberystwith  gave  an  order  for  goods 
to  the  plaintiiF  in  London,  but  nothing  was  said  about  carriage,  it  was  held 
that  it  was  to  be  presumed  that  they  were  to  be  sent  in  the  most  usual  and 
convenient  way(^);  and  therefore  that  a  delivery  to  a  carrier  in  London 
was  a  delivery  to  the  defendant  there.  Proof  that  goods  were  left  in  an 
inn-yard  from  which  the  carrier  set  out  is  not  evidence  of  a  delivery  to  the 
carrier  (u).  Where  the  goods  have  been  delivered  to  a  third  person  by  order 
of  the  defendant  the  buyer,  the  evidence  will  support  an  allegation  of  deli- 
very to  the  defendant ;  for  a  delivery  to  his  agent  or  appointee  is  a  delivery 
to  himself  (.r).  Where  the  defendant  ordered  goods,  and  directed  them  to 
be  delivered  to  Wood,  his  agent,  it  was  held  at  Nisi  Prius  that  a  written 

not   maintainable  unless    there  has  been  (s)  Anderson  v.  Hodgson,  5  Price,  630. 

such  a  delivery  as  would  constitute  an  ac-  Paterson  y.  Gandnsequi,    15   East,   62; 

ceptance  within    the  Statute    of  Frauds.  Gilb.  L.  E.  189;  B.  N.  P.  130. 

Where  ^oods  were  made  to  order,  and  part  ,  .    ^      ,      ,      r      ■    ^a      ■,  ■  ,   r^  nn 

were  delivered,  it  was  held  that  an  action  (0  Copelnnd  v.  Lewis,  2  Starkie  s  C.  33, 

for  goods  sold  and  delivered  was  not  main-  cor.  Lord  EUenborough. 

tainable  as  to  the  residue.     Thompson  v.  (u)  Selioay  v.  HoUoicaij,  Lord  Raym, 

Maceroni,  3  B.  &  €.  1.  46.     And  qu.  whether  a  mere  delivery  to 

(m)  Gronlng  v.  Mendham,  1  Starkie's  a  carrier  on  an  oral  contract  be  sufficient, 

C.  299.  where  the  goods  have  not  been  received  by 

{n)  Smithy.  Chnncej^B.kk.lbfi.  the   vendee.      See    Frauds,    Stat,    of, 

(o)  Goodall  V.  Skelton,   2  H.  B.  316.  sujira. 
See   Simmoits  v.  Swift,  o  B.  &  C.  857  ; 

So  in  Bonlter  v.  Arnott,  1  C.  &  M.  333;  (.r)  Bull  v.  Sihhs,  8  T.  R.  327.     But  see 

where  goods  had  been  packed  in  boxes  of  Diitton  v.  SoJomonson,  3  B.  &  P.  582, 

the  vendee  and  for  him,  but  remained  at  his  where  goods  having  been  sold  to  be  paid 

request  on  the  premises  of  the  vendor.  for  by  bill  at  two  months,  and  the  vendor 

ip)  Buchntan  v.  Levi,  3  Camp.  414.  drawing  on  the  vendee,  the  latter  refused 

{q)  Per  Holroyd,  J.,  Smith  v.   Chance,  to  accept,  it  seems  to  have  been  held  that 

K.  B.  Trin.   1819.  MS.   2  B.   &  A.  753.  the  vendor  could  not  recover  for  goods  sold 

See  Vendor  and  Vendee,  and  supra,  and  delivered  before  the  expiration  of  the 

Frauds,  Stat.  of.  two  months.    But  it  is  not  unusual  to  allege 

ir)  Dawes V. Peck, ST.  11.1)30.  Button,  specifically  a  delivery  to  such  third  per- 

v.  Solomonsun,  3  B.  &  P.  582.  son. 
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acknowledgment  by  Wood  of  the  receipt  of  the  goods  was  evidence  of  a  ^^l!^^J^ 

delivery  (?/). 

It  has  already  been  seen,  that  entries  made  in  the  hand-writing  of  an 
atjent  usually  employed  in  the  delivery  of  goods,  and  made  in  the  ordinary 
course  of  business,  of  the  delivery  of  particular  goods  to  the  defendant,  are 
evidence  of  the  lact  after  his  death,  provided  it  be  shown  that  such  entries 
were  contemporary  with  the  supposed  deliveries  (z). 

Under  a  count  for  goods  sold  and  delivered,  the  plaintiff  cannot  recover 
for  the  sale  of  fixtures  to  a  house  (a),  nor  for  the  sale  of  standing  trees  (b) ; 
but  the  plaintiff  inay  recover  for  trees  which  the  defendant  has  purchased, 
felled  and  carried  away  (c).  An  admission  by  the  defendant  that  so  much 
was  to  be  paid  for  the  sale  of  standing  trees,  made  after  the  trees  had  been 
felled  and  carried  away  by  the  defendant,  will  support  the  count  upon  an 
account  stated  (d). 

3.  Value.— Where  goods  are  sold  without  any  stipulation  as  to  price,  the  Value. 
l)laintiff  must  prove  their  value  at  the  time  of  delivery  (e).  If  the  plaintiff 
prove  tlie  delivery  of  goods,  but  give  no  evidence  as  to  value,  it  will  be  pre- 
sumed that  the  articles  were  of  the  lowest  price  of  g:iods  of  that  descrip- 
tion (/).  Where  the  plaintiff  sold  a  bowsprit  to  the  defendant,  which  at 
the  time  of  the  delivery  appeared  to  be  good  and  perfect,  and  after  a  voyage 
to  Madeira,  upon  being  cut  up  was  found  to  be  rotten,  it  was  held,  that 
since  there  was  no  fraud,  and  the  defendant  had  an  opportunity  of  inspect- 
ing the  bowsprit,  the  plaintiff  was  entitled  to  recover  the  apparent  value 
of  the  article  at  the  time  of  delivery  (f/). 

If  a  machine  be  ordered  at  a  stipulated  price,  and  the  vendor  introduce 
materials  more  costly  than  those  contracted  for,  the  purchaser  is  not  bound 
either  to  return  the  article,  or  pay  more  than  the  stipulated  price  (A). 
Some  doubt  has  occurred  on  the  question,  whether  the  defendant  in  this 
action  may  adduce  evidence  in  reduction  of  the  stipidated  value  of  the  article 
sold;  where  there  has  been  no  such  stipulation,  the  parties  must  be  pre- 
sumed to  have  contracted  upon  a  quantum  valebant  for  goods,  or  quantum 
meruit  for  labour,  and  the  plaintiff  must  prove  his  case  accordingly  (i). 

Where  there  has  been  a  special  contract  as  to  the  nature,  quality  and 
price  of  goods,  and  those  which  have  been  delivered  do  not  correspond  with 
the  contract,  it  is  clear  that  the  vendee  has  a  right  to  repudiate  goods  so 

(y)  Biggs  v.  Lawrence,  3  T.  R.  454.  3  B.  &  C.  3G4,  as  to  crops  to  be  taken  by 

But  qu.  and  vide  sujrra,  57.  an  incomiuo-  from  an  outgoing  tenant. 

(r)  Supra,  Vol.  I.  tit.   Private  En-  (rf)  Ibid,  and  Teale  v.  Aiity,  2  B.  &  B. 

TRIES.     Pi-ice  V.  Ld.  Torrington,  1  Salk.  99. 

285;  2  Ld.  Rayni.  875.     Pitman  v.  Mad-  (e)  And  the  defendant  is  of  course  en- 

dox,  Ld.  Raym.  732  ;  2  Salk.  690.  titled    to  dispute   the  value.     Basten  v. 

(rt)  Zeev.  JJwyZoh,  7Taunt.  188.     Nutt  Butter,   7    East,    479;    Farnncorth    v. 

v.    Butler,    5   Esp.    C.    17G.     Horn   v.  Garra/-^,  1  Camp.  48 ;  and  this  he  may  do 

Baiter,  9  East,  215.     But  it' was  held  in  under  tlie  plea  of  the  general  issue,  since 

a  late  case,  tliat  a  declaration  in  trespass  the  new  rules.     Cousins  v.  Padden,  2  C. 

for  goods,  chattels  and  effects,  was  sup-  M.  &  R.  547. 

ported  I)y  evidence  of  taking  fixtures  un-  (/)  Clumis  v.    Pezzy,    1    Camp.    8. 

der  a  distress  for  rent.     Pitt  v.  Adam,  Hayden\.  Hayward,\  Camp.  180. 
K.  B.  Hil.  Term,  1  Geo.  4.  {g)  Bluett  v.    Osborne,  1    Starkie's   C. 

ib)  Knotcles  v.  Michel,  13  East,  249.  384,  cor    Lord  Ellenborough ;  and  after- 

)  .   ^  ^  ,     „  ,/  ■,■■.      mu  wards  the  Court  of  K.  B.  refused  a  rule 

(c)  Bragg  v.  Cole,  6  Moore,  114.    The  ,^.^.  ^^^  ^  ^^^  ^^..^^ 
value  of  growing  crops  may  be  recovered  -.7    o  /-i    t    u    ^rr 

under  a   co.nt   for   crops  bavgai,>ed   and  (^0   ^ ^'-^'^ot  v.  Snnth,  3  C.  &  P.  4oo. 

sold.     Parker  \.    Stanishmd,    11     E;ist,  (i)  ^e.e  Basten  x.  Brdter,!  V.nst,  A, [) ; 

302.     See  also  Puulter  v.  KiUingheclt,  1       and  the  observatidis  of  Grose  and  Law- 
B.  &  P.  397,  and  see  Mayfield  v.  iVadsley,       rencc,  .Is. 
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Vtiluo. 


Where  the 
contract 
cannot  be 
rescinded. 


deVivered  in  tofo;  for  having  contracted  for  one  thing,  the  vendor  cannot 
substitute  a  contract  for  something  else ;  and  therefore,  if  he  return  the 
goods,  or  give  notice  to  the  vendor  to  take  them  back,  it  is  clear  that  the 
vendor  cannot  recover,  for  he  has  not  done  that  which  is  the  consideration 
for  the  defendant's  promise  to  pay  (J),  and  the  consideration  fails.  If, 
however,  the  vendee  in  such  case  choose  to  keep  the  goods,  he  cannot  reduce 
the  special  contract  to  a  mere  quantum  valebant ;  he  may  either  wholly 
adopt,  or  wholly  renounce,  the  contract,  but  he  cannot,  it  should  seem, 
adopt  it  in  part,  by  keeping  the  goods  under  the  contract,  and  reject  it  in 
part,  by  refusing  to  pay  the  stipulated  price  {h),  without  giving  the  vendor 
an  opportunity,  which  in  some  instances  might  still  be  open  to  him,  of  per- 
forming his  contract  by  the  delivery  of  other  goods  within  the  stipulated 
time.  Besides,  the  neglect  to  return  them  when  it  was  in  his  power  to  do 
so,  affords  a  strong  presumption  that  the  goods  correspond  with  the 
contract. 

Another  predicament  still  remains  ;  the  goods  may  have  been  used  before 
their  inferiority  has  been  discovered,  or  other  circumstances  may  have  ren- 
dered it  impracticable,  or  at  least  inconvenient,  for  the  vendor  to  rescind 
the  contract  in  toto  {I).  In  such  a  case  it  seems  to  have  been  the  practice 
formerly  to  allow  the  vendor  to  recover  the  stipulated  price,  and  the 
vendee  recovered,  by  a  cross-action,  damages  for  the  breach  of  contract  (tw). 


(J)  See  the  observations  of  Lawrence 
and  Le  Blanc,  Js.,  7  East,  484 ;  and  Ellis  v. 
Hamlin, ^Twmt.  55.  Grimaldiv.  White, 
4  Esp.  C.  95.  Fisher  v.  Samuda,  1  Camp. 
190.  Groning  v.  Mendham,  1  Starkie's 
C.  257.  Oltell  V.  Smith,  ib.  107.  Percival 
V.  Blake,  2  C.  &  P.  514 ;  and  supra,  137. 

(7^)  Wliere  an  artist  exhibits  specimens 
of  liis  art  and  skill  as  a  painter,  and  affixes 
a  certain  price  to  them,  and  a  person  is 
induced  to  order  a  picture  from  an  appro- 
bation of  such  specimens,  and  the  execu- 
tion of  it,  when  delivered,  is  inferior  to  the 
specimen  exhibited,  he  lias  a  right  to  re- 
fuse to  receive  it,  or  return  it  as  not  being 
conformable  to  that  performance  which  the 
painter  undertook  to  execute ;  but  if  he 
mean  to  avail  himself  of  that  objection, 
he  must  return  the  picture ;  he  must 
rescind  the  contract  totally.  Having  re- 
ceived it  under  a  specific  contract,  he  must 
eitlier  abide  by  it,  or  rescind  it  m  toto,  by 
returning  the  tiung  sold ;  he  cannot  keep 
the  article  received  under  a  specific  con- 
tract, and  for  a  certain  price,  and  pay  for 
it  at  a  less  price  than  that  charged  in  the 
contract.  Per  Lawrence,  J.,  Grimaldi  v. 
White,  4  Esp.  C.  95. 

In  the  case  of  Fisher  v.  Samuda  (1 
Camp.  190),  the  seller  had  supplied  the 
buyer  with  beer,  in  the  month  of  July,  for 
the  purpose  of  being  exported  to  Gibraltar; 
the  buyer  exposed  the  casks  contaiuhig  the 
beer  in  an  open  court-yard,  and  gave  no 
notice  to  the  seller  to  take  it  back  till  the 
month  of  December :  Lord  Ellenborough 
hold  that  it  was  the  duty  of  the  purchaser 
of  any  commodity,  immediately  on  disco- 
vering that  it  was  not  according  to  ordir, 
and  unfit  for  the  purpose  for  which  it  was 


Intended,  to  return  it  to  the  vendor,  or  give 
him  notice  to  take  it  back ;  and  that,  under 
the  circumstances  of  the  present  case,  it 
was  to  be  presumed  that  the  purchaser 
had  acquiesced  in  the  due  performance  of 
the  contract.  And  it  was  held,  in  conse- 
quence, that  the  purchaser,  after  liaving 
suffered  the  vendor  to  recover  the  price 
without  making  any  defence,  could  not 
maintain  a  cross-action  against  him  found- 
ed on  the  nonperformance  of  the  contract. 

See  also  Groning  \.  Mendham  (1  Star- 
kie's C.  257),  where,  in  an  actiou  for  the 
amount  of  a  quantity  of  clover-seed,  the 
defendant  insisted  that  the  goods  did  not 
answer  the  order,  which  was  for  seeds  of 
the  finest  quality  ;  but  was  not  permitted 
to  go  into  such  evidence,  for  want  of  proof 
of  notice  to  the  plaintiff  of  his  intention  to 
rescind  the  contract,  on  discovering  the 
inferiority  of  the  article. 

(Z)  The  same  observations  apply  to  eases 
of  work  and  labour;  as,  where  a  wall  or 
house  has  been  built  on  the  defendant's 
premises,  and  the  parties  cannot  be  ]. laced 
in  statu  quo  by  a  return  of  the  subject- 
matter  of  the  contract. 

(wi)  Broom  v.  Davis,  Taunt.  Lent  Ass. 
cor.  BulliT,  J.  cited  7  East,  480,  in  the 
note.  Assumpsit,  for  erecting  a  booth  on 
Bath  race-ground.  The  booth  was  to  be 
built  of  certain  dimensions  for  the  sum  of 
twenty  guineas,  five  of  which  had  been 
paid.  The  defendant  proved  that  the  booth 
fell  down  in  the  middle  of  the  races, 
owing  to  bad  materials  and  bad  workman- 
ship; Buller,  J.  ruled  that  this  was  no 
defence  to  the  action,  especially  as  a  par- 
ticular Slim  was  specified,  and  part  of  it 
paid.      It   does  not  appear  that   ia    the 
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But  accordintr  to  the  later  and  more  convenient  practice,  the  vendee   in  Where  the 
such  a  case  il  allowed,  in  an  action  for  the  price,  to  give  evidence  of  the  co;;--t^ 
inferiority  of  the  goods  in  reduction  of  damages,  and  the  plamtiii  who  has  resciuded. 
broken  his  contract  is  not  entitled  to  recover  more  than  the  value  of  the 
benefit  which  the  defendant  has  actually  derived  from  the  goods ;  and  where 
the  latter  has  derived  no  benefit,  the  plaintiff  cannot  recover  at  all.     For  m 
strictness,  the  plaintiff,  who  has  not  performed  that  which  he  engaged  for, 
is  not  entitled  to  recover  at  all ;  if  he  contracts  to  build  a  dwelling-house, 
he  is  not  entitled  to  recover  for  building  a  stable  («).     But  still,  if  the 
defendant  be  benefited  to   a  certain  extent,   and  does  not  repudiate  the 
contract  in  toto,  it  seems  to  be  a  rule  of  policy  and  convenience,  as  well  as 
of  equity  and  justice,  that  the  plaintiff  should  be  allowed  to  recover  to  the 
extent  of  the  benefit  derived  by  the  defendant,  and  no  further;  it  would  be 
hard  upon  the  plaintiff  to  preclude  him  from  recovering  at  all,  because  he 
had  failed  as  to  part  of  his  entire  undertaking  (o) ;  it  would  be  equally  so 
upon  the  defendant  to  compel  him  to  pay  the  whole  sum,  when  he  had 
received  but  a  partial  benefit,  and  to  oblige  him  to  seek  his  remedy  by  a 

cross-action.  . 

The  general  inference  seems  to  be  this,  that  where  there  is  a  specific  General 
bargain  as  to  price,  but  no  warranty,  and  goods  inferior  in  value  to  those   rule, 
contracted  for  have  been  delivered,  the  vendee  must,  where  it  is  practicable 
to  do  so  without  prejudice,  return  the  goods,  and  thus  rescind  the  contract 
in  toto,  and  if  he  does  not,  must  be  taken  to  have  acquiesced  m  the  per- 
formance of  the  contract  (p)  ;  but  that,  if  from  the  nature  of  the  case  it  be 
no  longer  practicable  so  to  rescind  the  contract  by  returning  the  goods,  the 
defendant  may  either  by  proper  notice  renounce  the  contract  altogether,  or 
if  he  derive  any  benefit  from  it,  may  reduce  the  plaintiff's  claim  on  the 
quantum  meruit  for  labour,  or  quantum  valebant  for  goods,  to  the  amount  of 
the  benefit  actually  derived  {q).     Where  the  defendant  means  to  deny  the 

above  case  the  defendant  had  given  any  cording  to  his  contract;  and  it  is  open  to 

notice  to  the  plaintiff  of  his  intention  to  the  defendant  to  prove  that  it  was  exe- 

dispute  the  value  of  the  work.     The  case  cuted  in  such  a  manner  as  to  be  of  no  value 

of  Morqan  v,  Richardson  has  also  been  at  all  to  him."     In  Allen  v.  Cameron,! 

cited  in  support  of  the  above  doctrine,  but  C.  &  M.  832,  where  the  agreement  was  to 

there  a  bill  of  exchange  had  been  given  pay  200 1,  for  young  trees  for  a  p  antation 

for  the  amount  of  the  work,  and  money  to  be  kept  in  order,  the  Court  held,  that  it 

had  been  paid  into  court  on  the  count  upon  trees  of  an  inferior  quality  were  sent,  or 

^Ijg  ^,ji]    ^  were  not  kept  in  order,  the  purchaser  was 

(w.)  in  Basten  v.  Butter,  7  East,  484,  entitled  to  a  reduction. 
Lawrence.J.  observed,  "if  the  works  sti-  (o)  Supra,  1^1. 

pulated  for  at  a  certain  price  were  not  pro-  (p)  Supra,  876 ;  and  Hunt  v.  Silk,o 

perly  executed,  the  plaintiff  would  not  have  East,  449.     In  an  action  for  the  price  of  a 

done  that  which  he  engaged  to  do,  the  doing  threshing-machine,  the  defence  was,  that 

of  which  would  be  the  consideration  for  the  it  did  not  properly  answer  the  purpose,  and 

defendant's  promise  to  pay,  and  the  foun-  was  of  no  value,  but  as  the  defendant  had 

dation  on  which  his  claim  to  the  price  sti-  never  returned  it  nor  given  notice  to  the 

pulated  for  would  rest."     And  Le  Blanc,  J.  plaintiff  to  take  it  away,  and  it  bad  been 

observed    "in   either  case  (i.e.  whether  kept  for  several  years,  it  was  held  that  he 

a  specific  sura  be  or  be  not  stipulated  for)  had  thereby  waived   all  objection  to  its 

the  plaintiff  must  be  prepared  to  show  that  goodness,   and  Avas  liable   to   pay  tor  it. 
his  work  was  properly  done ;  if  a  man  con-       Cash  v.  Giles,  3  C.  &  P.  407. 
tracted  with  another  to  build  him  a  house  ( q)  In  the  case  ofFarnsworth  v.  Gar- 

for  a  certain  sum,  it  surely  would  not  be  rard,  I  Camp.  30,  where  the  pla"f  ff J^ad 
sufficient  for  the  plaintiff  to  show  that  he  built  a  wall  for  the  defendant  aud  declared 
had  put  together  such  a  quantity  of  bricks  on  a  quantum  meruit  for  work  and  labour, 
and  timber  in  the  shape  of  a  house,  if  it  and  quantum  valebant  for  materials  the 
could  be  shown  that  it  fell  down  the  next  defendant  was  allowed  to  prove  how  il  the 
dav,  but  he  ought  to  be  prepared  to  show  work  had  been  executed,  and  Lonl  EUcn- 
Ihat  he  had  done  the  stipulated  work  ac-       borough  said,  "  This  action  is  founded  on 
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In  case  of 
warranty. 


goodness  or  value  of  the  work,  or  materials,  it  is  usual  and  proper  to  give 
notice  of  his  intention  to  the  plaintiff.  Where,  however,  the  i)laintiff  declares 
on  a  quantum  meruit,  and  there  has  been  no  stipulation  as  to  jirice,  such 
notice  is  clearly  unnecessary  ;  the  defence  can  be  no  surprise  upon  him, 
since  he  must  come  jirepared  to  show  the  value  of  the  work  done  (r). 
Where  a  particular  price  has  been  agreed  for,  the  plaintiff  may  have  greater 
reason  to  complain  of  surprise  if  evidence  of  this  kind  be  insisted  upon,  for 
otherwise  he  may  not  be  prejjared  to  prove  more  than  the  agreement  and 
the  work  done,  and  therefore  such  notice  should  be  given  (s). 

Where  the  article  of  sale  is  warranted,  it  seems  that  the  vendee  is  entitled 
to  prove  the  inferiority,  and  the  breach  of  the  warranty,  in  diminution  of 
the  damages,  although  a  specific  price  has  been  agreed  for.  This  is  not 
open  to  the  objection,  that  the  defendant  ought  to  have  rescinded  the  con- 
tract in  ioto,  for  from  the  very  nature  of  the  contract  of  warranty,  he  has  a 
right  to  keep  the  goods,  and  recover  damages  for  the  breach  of  warranty  (f); 


a  claim  for  meritorious  service;  the  plain- 
tiff is  to  recover  what  he  deserves.  It  is 
therefore  to  be  considered  how  much  he 
deserves ;  or  if  he  deserves  anything.  If 
the  defendant  has  derived  no  benefit  from 
his  services,  he  deserves  nothing,  and  tliere 
must  be  a  verdict  against  him.  There  was 
formerly  considerable  doubt  upon  this 
point;  tlie  late  Mr.  J.  Buller  thouglit  (and 
I,  in  deference  to  so  great  an  authority, 
have  at  times  ruled  the  same  way)  that  in 
cases  of  this  kind  a  cross-action  for  the 
negligence  was  necessary;  and  that  if  the 
work  was  done,  the  plaintiff  must  recover 
for  it.  I  have  since  had  a  conference  with 
the  Judges  on  the  suliject,  and  I  now  con- 
sider this  to  be  the  correct  rule, — that  if 
there  has  been  no  beneficial  service,  there 
shall  be  no  pay;  but  if  some  benefit  has 
been  derived  (though  not  to  the  extent 
expected),  this  shall  go  to  the  amount  of 
the  plaintiff's  demand,  leaving  the  de- 
fendant to  his  action  for  negligence.  Here, 
then,  has  there  been  any  benefit,  and  to 
what  amount  1  If  the  wall  will  not  stand, 
and  must  be  taken  down,  the  defendant 
has  derived  no  benefit  from  the  plaintiff's 
service,  but  has  suffered  an  injury.  In 
that  case,  he  might  have  given  him  notice 
to  remove  the  materials;  retaining  them, 
he  is  not  likely  to  be  in  a  better  situation 
than  if  the  plaintiff  had  never  placed  them 
there;  but  if  it  will  now  cost  him  less  to 
rebuild  the  wall  than  it  would  have  dene 
without  those  materials,  he  has  some  be- 
nefit, and  must  pay  some  damages."  And 
in  the  subsequent  case  of  Oltell  v.  Smith, 
1  Starkie's  C.  107,  where  the  action  was 
brought  for  the  price  of  pans,  to  be  made 
for  the  purpose  of  the  defendant's  manu- 
factory, of  the  best  materials,  at  a  stipu- 
lated price,  Bayley,  J.  held  that  if  the 
defendants,  after  giving  them  a  reasonable 
trial,  found  them  insufficient  for  the  pur- 
poses for  which  they  were  intended,  and 
gave  notice  to  that  eft'ect  to  the  plaintiff, 
he  was  bound  to  take  tliem  away,  anil 
they  remained  at  jjis  risk ;  but  that  if  no 


notice  was  given,  but  the  defendants  re- 
tained the  pans,  they  were  liable  to  pay 
as  much  as  the  materials  were  worth; 
and  see  the  observations  of  the  Court  in 
Street  v.  Blay,  2  B.  &  Ad.  403. 

(r)  Basten  v.  Butter,  7  East, 479.  And 
that  used  to  be  the  practice  in  Mr.  J.  Bul- 
ler's  time.    Per  Lord  Ellenborough,  Ibid. 

{s)  Ibid. 

{t)  Fielder  v.  Starkin,  1  H.  B.  17. 
JDr.  Comptoii's  Case,  cited  by  Buller,  J., 

1  T.  R.  1.36.     Buchanan  v.  Parnshaio, 

2  T.  R.  745.  There  the  horse  was  war- 
ranted sound,  and  six  years  old,  and  by 
the  conditions  of  sale  was  to  be  deemed 
sound  if  not  returned  within  two  days ; 
the  buyer,  ten  days  after  the  sale,  disco- 
vered that  he  was  twelve  years  old,  and 
offered  to  return  him,  but  the  seller  refused 
to  take  him,  and  the  buyer  sold  him,  and 
recovered  on  the  warranty.  In  the  case  of 
Curtis  v.  Hannay,  3  Esp.  C.  83,  Lord 
Eldon  said,  "  I  take  it  to  be  a  clear  law, 
that  if  a  person  purchases  a  horse,  which 
is  warranted,  and  which  afterwards  turns 
out  to  have  been  unsound  at  the  time  of 
the  warranty,  the  buyer  may,  if  he  pleases, 
keep  the  horse,  and  bring  an  action  on  the 
warranty,  in  which  case  he  will  have  a 
right  to  recover  the  difference  between  the 
value  of  a  sound  horse,  at.d  one  with  such 
defects  as  existed  at  the  time  of  the  war- 
ranty, or  he  may  return  the  horse,  and 
bring  an  action  to  recover  the  fcdl  money 
paid ;  but  in  the  latter  case,  the  seller  has 
a  right  to  expect  that  the  horse  shall  be 
returned  to  him  in  the  same  state  as  when 
sold,  and  not  by  any  means  diminished  in 
value ;  for  if  a  person  keeps  a  warranted 
article  for  any  length  of  time  after  disco- 
vering its  defects,  and  when  he  returns  it, 
it  is  in  a  worse  state  than  it  would  have 
been  if  returned  immediately  after  such 
discovery,  I  think  the  party  can  have  no 
defence  to  an  action  for  the  price  of  the 
article,  on  the  ground  of  non-con)pliance 
with  the  warranty,  but  must  l)e  left  to  his 
action  on  the  warranty  to  recover  tJe  dif- 
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and  therefore  it  is  just,  as  well  as  convenient,  that  he  should  be  permitted 
to  prove  the  breach  of  warranty  in  the  first  instance,  in  diminution  of 
damages  (r). 

But  although  in  the  case  of  an  express  warranty,  proof  of  notice  to  the  Notice  in 
plaiiititf  of  the  breach  of  warranty  is  unnecessary,  yet  the  omission  to  give  ^'"^^^  o^ 
notice  will  furnish  a  strong  presumption  against  the  buyer,  that  the  horse 
or  other  article  had  not  at  the  time  of  sale  the  defect  complained  of,  and 
will  make  the  proof  on  his  part  much  more  difficult  («).  Lord  Ellen- 
borough  observed,  that  where  an  objection  is  made  to  an  article  of  sale, 
common  justice  and  honesty  require  that  it  should  be  returned  at  the 
earliest  period,  and  before  the  commodity  has  been  so  changed  as  to 
render  it  impossible  to  ascertain  by  proper  tests  whether  it  is  of  the  quality 
contracted  for(Z*). 


ferencfi."  See  also  Grimaldi  v.  White,  4 
Esp.  C.  95,  and  Hunt  v.  SUlt,  5  East,  452, 
where  Lord  Elleiiborougli  observed,  "  tluit 
where  a  contract  is  to  be  rescinded  at  all, 
it  must  be  rescinded  in  toto,&nA  the  parties 
placed  in  statu  quo."  In  tlie  late  case  of 
Street  V,  Bin;/,  K.  B.  Trin.  T.  1831  ;  2  B. 
&  Ad.  45G,  the  Court  of  King's  Bench  Iield, 
after  great  consideration,  and  contrary  to 
the  dictum  of  Lord  Eldon  in  Curtis  v. 
Hannny,  tliat  the  vendee  of  a  warranted 
horse  could  not,  in  tlie  absence  of  fraud, 
return  tlie  liorse  for  breacli  of  the  war- 
ranty, and  recover  tlie  price.  Weston  v. 
Doicnes,  1  Doug.  23;  Tower  v.  Barret, 
1  T.  R.  133;  Paiine  v.  Whale,  7  East, 
274.  Gompertz  v.'Uenton,  1  C.  &  M.  207. 
JSdwdrds  V.  Chapman,  1  M.  &  W.  231. 
In  the  case  of  an  implied  lonrranty  the 
defendant  may,  under  the  general  issue, 
show  a  breach  of  warranty.  Elliott  v. 
Thomas,  York  Sum.  Ass.  1837,  cor. 
Parke,  B.  An  order  was  sent  for  two 
parcels  of  steel,  and  it  was  held  to  be  com- 
petent to  show  that  the  steel  was  of  too 
hard  a  quality  for  welding,  for  the  purpose 
of  making  steel-edged  tools.  Held  also, 
that  it  was  a  question  for  the  jury  whether 
13  lbs.  of  this  steel,  consumed  in  making 
experiments  as  to  qualitj-,  was  more  than 
was  necessary  for  the  purpose ;  it  was  also 
left  to  the  jury  to  say  whether  the  use  of 
more  was  an  acceptance  of  the  whole,  or  at 
all  events  of  the  part  unnecessarily  used ; 
the  learned  Baron  saying  that  he  shou'd 
reserve  the  question,  whether  the  defendant 
ought  not  at  all  events  to  have  paid  into 
Court  the  value  of  the  steel  used;  the  jury 
found  more  used  than  was  necessary,  but 
also  that  there  was  no  part  acceptance. 

{z)  In  Cormack  v.  Gillis  (cited  in  Bas- 
fen  V.  Butter,  7  East,  480),  in  an  action 
for  the  value  of  a  quantity  of  seeds  sold 
under  a  warranty,  Buller,  J.  held  that  the 
defendant  was  not  at  liberty  to  show  that 
the  seeds  were  not  of  the  sort  agreed  for, 
and  that  the  plaintiff  was  entitled  to  re- 
cover the  whole  price  agreed  for ;  but  upon 
a  cross-action  brought.  Lord  Kenyon  inti- 
mated that  the  non-compliance  with  the 
warranty  ought  to  have  been  received  in 


the  former  action  in  reduction  of  damages, 
or  to  show  that  the  seeds  were  of  no  value. 
Where  the  plaintiff  sold  a  horse  to  the  de- 
fendant for  twelve  guineas,  which  he  war- 
ranted sound,  and  paid  three  guineas,  and 
in  fact  the  horse  was  unsound,  and  not 
worth  more  than  1 1.  10s.,  Lord  Kenyon 
nonsuited  the  plaintiff.  King  v.  Bosto??, 
Middlesex  Sitt.  after  Easter,  1789.  It  is 
competent  to  a  vendor  to  show  that  seed 
does  not  correspond  with  a  warranty  under 
which  they  were  sold,  although  on  being 
informed  of  the  fact  he  uses  part  and 
sells  the  residue.  Poulton  v.  Lattimore, 
9  B.  &  C.  259.  Note,  in  this  case  it  did 
not  appear  that  the  seeds  were  of  any 
value,  and  the  defendant  had  a  verdict. 
And  see  Patteshall  v.  Tranter,  3  Ad.  & 
Ell.  103.  Where  the  plaintiff  had,  upon 
the  sale  of  two  pictures,  represented  them 
as  originals  of  a  great  master,  but  they 
were  only  fine  copies,  held  that  as  the 
defendant  had  never  returned  them,  the 
plaintiff  was  entitled  to  recover  so  much  as 
the  jury  should  think  them  worth.  Loice 
v.  Tucker,  4  C.  &  P.  15.  Under  the  new 
rules  of  pleading,  the  defendant  having 
paid  money  into  court,  may  (the  plaintiff 
having  replied  damages  beyond  that  sum) 
show  that  the  articles  sent  (stores)  were 
defective,  and  insufficient  for  the  object 
intended.  Downing  s-  Nott,  cor.  Abinger, 
Liv.  Sum.  Ass.  1835. 

(«)  See  Lord  Loughborough's  observa- 
tions in  Fielder  v.  Starhin,  1  H.  B.  19. 
This  was  an  action  on  a  warranty  of  a 
mare ;  the  plaintiff  had  kept  her  three 
months  after  the  discovery  of  her  un- 
soundness, and  physicked  her,  and  then 
sold  her. 

{h)  Hopkins  v.  Appleby,  I  Starkie's  C. 
477  ;  which  was  an  action  for  a  quantity  of 
barilla,  warranted  to  be  of  the  best  quality. 
The  defendants  after  discovering  that  it 
wanted  half  its  proper  strength,  went  on  to 
use  it  till  the  wliole  had  been  consumed  in 
eight  successive  boilings  of  soap,  without 
giving  any  notice.  The  plaintiffs  recovered 
their  whole  demand. 
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The  giving  a  bill  of  exchange  in  payment  of  goods  has  been  held  to 
preclude  the  defendant  from  questioning  the  reasonableness  of  the  de- 
mand (c). 

Where  several  articles  are  ordered  from  a  tradesman  at  the  same  time, 
but  at  distinct  prices,  the  buyer  may  consider  the  whole  as  one  entire  con- 
tract, and  refuse  to  receive  part  without  the  rest;  but  if  he  receive  part, 
he  is  precluded  from  this  objection,  and  must  pay  for  as  much  as  is  fur- 
nished, according  to  the  contract  {d). 

If  a  vendee  omit  to  take  away  goods  within  a  reasonable  time,  the  vendor 
may  recover  for  warehouse-room  (e);  or  may  recover  damages  for  not 
removing  them  (/),  where  he  is  prejudiced  by  the  delay. 

After  a  contract  of  sale,  and  delivery  to  the  agent  of  the  vendee,  the  sale 
may  be  rescinded  by  the  assent  of  both  parties  (^) ;  and  therefore,  where 
goods  had  been  bought  and  delivered,  and  sent  to  the  vendee's  packer,  and 
the  vendee  wrote  to  his  agent  to  countermand  all  orders  which  had  been 
given,  and  to  re-deliver  all  goods  which  had  been  already  delivered,  and 
the  vendors  notified  their  assent  to  take  back  the  goods,  it  was  held  that 
they  could  not  be  attached  by  a  third  person  in  the  hands  of  the  packer  {h). 
But  where  the  vendor  proceeded  to  attach  the  goods  in  the  hands  of  the 
packer,  it  was  considered  to  be  an  election  by  him  not  to  rescind  the  con- 
tract, and  the  vendee  having  become  a  bankrupt,  the  vendor,  it  was  held, 
could  not  recover  from  the  packer  in  trover  (i). 

It  is,  in  general,  a  good  defence  by  a  vendee  {k),  to  an  action  for  breach 
of  contract,  that  the  vendor  was  guilty  of  fraud  in  the  sale  ;  as,  that  the 
plaintiff,  without  notice,  employed  puffers  at  a  sale  by  auction  to  enhance 
the  price  by  pretended  competition,  and  that  there  was  no  real  bidder  but 
the  defendant  (J). 


(c)  Knox  V.  Wholly,  1  Esp.  C.  159. 

(rfl  Champion  v.  Short,  1  Camp.  52. 
Having  received  part,  the  delivery  of  the 
remainder  is  not  a  condition  precedent  to 
the  payment  of  another  portion  which  is 
delivered.     Boon  v.  Eyre,  1  H.  B.  254. 

{e)  3  Camp.  426. 

(/)  Greaves  v.  Ashlhi,  3  Camp.  426. 
It  has  been  said  that  he  cannot  re-sell 
them.  Ibid.  Noy's  Max.  87,  88.  Alex- 
ander V.  Comber,  1  H.  B.  20.  But  see 
Langfm-t  v.  Tiler,  Salk.  212. 

((/■)  5T.  R.  211. 

(h)  Saltey.  Field,  5  T.  E.  211. 

(0  Smith  V.  Field,  5  T.  R.  402. 

{k)  See  in  general  as  to  the  defence 
under  the  general  issue,  tit.  Assumpsit — 
Trover  and  Rules.  It  seems  that  in 
general  the  failure  on  the  part  of  the  plain- 
titf  to  prove  accordance  with  sample  and 
other  matters  in  the  nature  of  conditions 
precedent,  are  evidence  under  the  plea  of 
the  general  issue  to  an  action  for  goods  sold 
and  delivered.  See  Cousins  v.  Paddon, 
2  C.  M.  &  R.  547 ;  Grounsell  v.  Lamb, 
1  M.  &  W.  352. 

(l)  Howard  v.  Castle,  6  T.  R.  642. 
Bexicell  v.  Christie,  Cowp.  695 ;  3  Ves. 
jun.  625.  But  it  seems  that  the  ground 
of  the  decision  was,  tliat  there  was  no  real 
bidder.  (Per  Lord  Rosslyn,  in  Cvnolly  v. 
Parsons,  3  Ves.  jun.  625,  n.)     And  it  is 


said,  that  if  there  be  real  bidders  at  a  sale, 
it  must  be  supported,  although  the  bidding 
immediately  previous  to  that  of  the  pur- 
chase was  fictitious.  Stnith  v.  Clarke,  12 
Ves.  477.  But  it  seems  to  be  clear  that 
the  employment  of  a  single  person  to  bid, 
without  notice,  although  he  be  authorized 
to  bid  up  to  a  certain  sum  only,  will  vitiate 
the  sale.  See  Wheeler  v.  Collier,  I  M.  & 
M.  C.  123.  At  a  sale  under  an  extent, 
with  a  bidding  reserved  by  the  conditions 
on  the  part  of  the  Crown,  a  puffer  ap- 
peared to  have  been  employed  by  the  auc- 
tioneer, the  sale  was  declared  to  be  viti- 
ated, and  held  that  the  purchaser,  as 
against  the  Crown,  seeking  to  enforce  the 
contract,  was  entitled  to  say  it  was  fraudu- 
lent, although  he  appeared  to  have  bid  by 
collusion  with  the  tenant,  in  order  to  ob- 
tain an  abstract  of  the  title.  R.  v.  Marsh, 
3  Y.  &  J.  331.  A  clandestine  bidding  by 
the  vendor's  servant  on  his  behalf,  was 
held  to  be  a  fraud  upon  the  purchaser 
which  vitiated  the  sale.  Crowder  v.  Aus- 
tin, 11  Moore,  283;  3  Bing.  368.  And 
see  Howard  v.  Castle,  6  T.  R.  634.  Upon 
the  sale  of  a  reversionary  sum  of  money, 
subject  to  the  contingency  of  the  party,  a 
female,  on  whose  death  tlie  reversion  was 
expectant,  leaving  children,  she  was  rejire- 
sented  as  being  of  the  age  of  66,  being  in 
fact  only  64,  it  was  held  to  be  a  fatal  mis- 


DEFENCE    BY    VENDEE. — FRAUD. 


1213 


And  although  where  notice  is  given  that  a  bidder  will  be  employed  on 
the  part  of  the  vendor,  or  where,  even  without  notice,  a  bidder  is  employed, 
not  with  a  view  of  enhancing  the  price  generally,  but  to  prevent  a  sale  at 
an  under-value,  there  is  no  fraud  (m),  yet  if  the  advertisement  of  sale  stated 
that  the  sale  was  to  be  without  reserve,  it  would  be  void  if  any  person  were 
to  be  employed  to  bid  {n). 

Where  the  purchaser  deterred  others  from  bidding,  by  stating  that  he 
had  a  claim  against  the  owner,  and  had  been  ill  used  by  him,  the  sale  was 
held  to  be  void  (o). 

Where  a  bill  is  given  for  the  price  of  goods,  a  total,  or  even  partial, 
failure,  from  tlie  fraud  of  the  vendor,  is  a  bar  to  the  action  (p),  provided 
the  vendee  has  repudiated  the  contract  (q). 

So,  although  the  general  rule  of  law  be  "  caveat  emptor,"  yet  if  the  vendor 
of  property  give  a  false  description  of  it,  the  vendee  may  rescind  the  con- 
tract ;  as,  if  an  estate  is  stated  to  be  but  one  mile  from  a  borough  town, 
and  it  turns  out  to  be  between  three  and  four  (r). 

But  where  it  was  a  condition  of  sale  that  a  material  error  should  not 
vitiate  the  sale,  but  should  be  compensated  for,  it  was  held  that  a  misde- 


Dcfencc  by 

vendee. 

Fraud. 


description,  and  the  learned  judge  was 
clearly  of  opinion  that  the  question,  whe- 
ther the  misrepresentation  was  wilful  or 
not,  was  immaterial,  the  difference  of  age 
altering  the  probability  of  the  further  con- 
tingency of  leaving  children,  and  not  being 
capable  of  being  estimated,  or  compen- 
sated for  in  respect  of  the  diiference  in 
value  between  the  thing  described  and  the 
thing  sold,  the  purchaser  was  therefore 
entitled  to  rescind  the  contract.  Sher- 
wood V.  Robins,  1  M.  &  M.  194  ;  and  3  C. 
&  P.  339.  Where  land  sold  by  assignees 
was  represented  as  "  uncommonly  rich  wa- 
ter-meadow," whereas  it  appeared  to  be 
but  very  imperfectly  watered,  but  there 
was  no  evidence  of  fraud  or  intentional 
misrepresentation  on  the  part  of  the  ven- 
dors ;  held  that  it  was  not  sufflcient  to 
avoid  the  sale.  Scott  v.  Hanson,  1  Russ. 
&  M.  r28.  Generality  and  vagueness  of 
description  in  court  rolls,  render  the  cor- 
respondence as  to  quantity  immaterial ; 
and  it  is  sufficient  for  a  vendor  of  copy- 
holds to  show  that  the  premises  have  con- 
tinually passed  and  been  enjoyed  by  the 
description  contained  in  the  court  rolls. 
Lony  V.  Collier,  4  Russ.  207.  A  contract 
for  the  purchase  of  an  estate,  as  "  contain- 
ing by  estimation  acres,"  contained  a 

stipulation  that  any  excess  or  deficiency 
should  not  vacate  it ;  held  that  it  could 
not  cover  a  large  deficiency,  as  construing 
"  statute  acres"  to  mean  customary  acres, 
which  were  much  less ;  and  that  the  pur- 
chaser had  not  precluded  himself  by  enter- 
ing into  possession,  and  exercising  acts 
of  ownership  on  the  faith  of  the  estate 
being  statute  acres.  Portinan  v.  Mill,  2 
Russ.  670.  Where  assignees  sold  a  piece 
of  land,  to  be  taken  with  all  faults,  and 
upoa  being  asked  by  the  purchaser  whe- 
tiier  any  rent  had  been  paid,  they  replied 
that  none  had  ever  been  paid  by  the  bank-. 


rupt  or  the  person  under  whom  he  claimed, 
the  latter  representation  being  untrue ;  in 
an  action  to  recover  back  the  purchase- 
money,  it  was  held  that  it  was  properly  left 
to  the  jury  to  say  whether  the  concealment 
was  fraudulent,  and  that  the  mere  non-com- 
munication was  not  sufficient  to  avoid  the 
contract.  Early  v.  Garrett,  9  B.  &  C. 
928.  Where  fen  lands,  which  by  a  public 
Act  were  subject  to  embanking  and  drain- 
ing taxes,  were  sold,  but  the  particular  of 
sale  did  not  mention  those  taxes,  there 
being  no  misrepresentation,  a  specific  per- 
formance was  decreed  without  compensa- 
tion. Barraud  v.  Archer,  2  Sim.  433. 
It  is  considered  as  a  general  rule  that  the 
right  of  tithe  is  so  material  to  the  enjoy- 
ment of  the  land  as  to  have  formed  an  in- 
ducement to  the  purchase,  that  a  party 
who  has  contracted  for  an  estate  described 
to  be  tithe-free,  shall  not  be  compelled  to 
complete  his  contract  if  the  estate  turn 
out  not  to  be  so  ;  but  there  is  an  exception 
to  the  rule,  when  it  is  clear  that  it  formed 
no  inducement  for  the  defendant's  refusal 
to  complete  the  bargain.  Head  v.  Diggon, 
3  M.&  R,  97. 

{m)  Smith  V.  Clarlte,  12  Ves.  477. 

{n)  Meadows  v.  Tanner,  5  Madd.  34. 

(o)  Fuller  v.  Abrahams,  3  B.  &;  B.  IIG. 

{p)  Lewis  V.  Cosgrave,  2  Taunt.  2 ;  su- 
jjra,  388. 

(q)  Ibid.  Secus,  where  he  affirms  it  by 
retaining  part  of  the  consideration.  Archer 
v.  Bamford,  3  Starkie's  C.  175. 

(r)  Duhe  of  Norfolk  v.  Worthy,  1  Camp. 
337.  Fenton  v.  Brown,  14  Ves.  jun.  144. 
Troioer  v.  Neiosome,  3  Mer.  704.  And 
see  Vernon  v.  Keys,  12  East,  G37.  In  the 
case  of  Flint  v.  Booth,  (5  M.  &  S.  120 ;  1 
Bing.  N.  C.  370,)  the  law  with  respect  to 
misdescription  is  summed  up.  See  App. 
1213. 
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scription,  obvious  on  a  view  of  the  premises,  would  not  release  the  vendee, 
unless  it  were  wilful  and  designed  (s). 

So  where  the  estate  was  described  to  have  lately  undergone  a  thorough 
repair,  whereas  it  was  in  a  complete  state  of  ruin,  and  ordered  to  be  pulled 
down  by  the  district  surveyor  (^j. 

If  an  annuity  be  subject  to  redemption,  the  purchaser  is  not  bound 
to  complete  his  contract,  if  the  auctioneer  do  not  describe  it  as  redeem- 
able (u). 

Where  the  estate  is  described  to  contain  a  specified  number  of  acres,  it 
seems,  in  the  first  place,  that  this  must  be  understood  of  statute,  and  not  of 
customary,  measure,  unless  they  be  so  described  (x) ;  and  that  it  would  be 
a  good  defence  at  law  to  show  that  the  estate  did  not  contain  the  stipulated 
quantity  of  land.  But  if  the  estate  be  described  as  containing  so  many 
acres  by  estimation,  be  the  same  moj-e  or  less,  or  by  words  to  that  effect,  it 
seems  that  a  small  variance  would  not  be  material  in  the  absence  of 
fraud  (y). 

So  it  is  fraudulent  to  give  such  a  false  description  of  the  goods  in  the 
catalogue  of  sale,  as  is  likely  to  enhance  the  price,  as  by  falsely  describing 
them  in  the  catalogue  to  be  "  the  property  of  a  gentleman  deceased,  and  sold 
by  order  of  his  executor  "  (z). 

If  a  vendor  fraudulently  conceal  that  which  he  ought  to  communicate,  it 
will  render  the  sale  null  and  void  ;  and  there  seems,  in  such  cases,  to  be  no 
distinction  between  an  active  and  a  passive  communication  (a).  But  to  have 
that  effect  the  concealment  must  be  fraudulent,  and  whether  fraudulent  or 
not  is  usually  a  question  for  the  jury  (6). 


(s)  Wright  v.  Wilson,  1  Mo.  &  R.  207. 

{t)  Loyes  v.  Rutherford,  K.  B.  May, 
1809;  Sugden's  Treatise,  273.  But  see 
Belworth  v.  Hassell,  4  Camp.  140. 

{u)  Coverley  v.  Burrell,  5  B.  &  A.  257. 
But  it  seems,  that  if  a  public  Act  autho- 
rising the  raising  of  money  by  annuities 
made  them  redeemable,  such  a  notice  would 
be  unnecessary.  Coverley  v.  Burrell,  2 
Starkie's  C.  295. 

{x)  Winrj  V.  Earle,  Cro.  Eliz.  267. 
Nohle  V.  Burrell,  3  T.  R.  271.  Hockin  v. 
Coohe,  4  T.  R.  314.  Master  of  St.  Cross 
v.  Lord  Howard  de  Walden,  6  T.  R.  338 ; 
sujyra,  387. 

{y)  See  Bay  v.  Fynn,  Ow.  33 ;  Sug- 
den's V.  cSc  P.  281,  and  the  eases  there 
cited.  It  seems,  that  notwithstanding  these 
words,  the  purchaser  will  be  entitled  to  an 
abatement  in  equity,  if  the  deficiency  be 
considerable  {Hill  v.  Buckley,  17  Ves. 
394).  But  in  the  late  case  of  Winch  v. 
Winchester  (1  Ves.  6c  B.  375),  where  the 
estate  was  stated  to  contain  by  estima- 
tion 41  acres,  be  the  same  more  or  less, 
and  it  contained  in  fact  but  between  35  and 
36,  the  Master  of  the  Rolls  decided  against 
a  claim  by  the  purchaser  for  an  abatement. 
Upon  a  building  lease  of  59  feet,  more  or 
less,  the  lessee  takes  62  feet,  but  the  ground 
taken  agrees  with  the  abuttals  in  the  lease, 
and  the  lessor  sees  the  process  of  the 
building  without  objecting.  This  is  evi- 
dence of  an  acquiescence  to  go  to  the  jury. 


Neale  d.  Leroux  v.  Parkin  and  Lambert, 

1  Esp.  C.  229.  And  see  Attorney-Gene- 
ral V.  Baliol  College,  Oxford,  9  Mod. 
411 ;   East  India  Company  v.  Vincent, 

2  Atk.  83.  The  agreement  of  sale  stated 
the  numbers  and  quantities  of  each  close, 
and  there  being  a  deficiency  of  two  acres 
in  one  of  the  closes,  it  was  held  that  the 
purchaser  was  entitled  to  an  abatement, 
although  the  agreement  stated  the  estate 
to  consist  altogether  of  about  101   acres 

3  roods.  Gell  v.  Watsoyi,  Sugd.  V.  &  P., 
529,  10th  edit. 

(r)  Per  Lord  Mansfield,  C.  J.  in  Bex- 
well  V.  Christie,  1  Cowp.  395.  Where, 
upon  the  sale  of  the  fixtures  and  fittings- 
up  of  a  public-house,  a  misrepresentation 
was  made  as  to  the  amount  of  the  business, 
it  was  held  to  avoid  the  sale,  although  by 
the  agreement  the  goodwill  was  expressly 
excluded.  Hutchinson  v.  Morley,  7  Sc. 
341. 

(a)  Per  Bayley,  J.  in  Early  v.  Garrett, 
9  B.  &  C.  928. 

{b)  Ibid.  The  assignees  of  yl .  proposed 
to  sell  to  B.  a  piece  of  land  with  all  faults 
and  defects.  Before  any  conveyance  was 
executed,  the  latter  asked  the  assignees 
whether  any  rent  had  ever  been  paid  for 
the  land.  TJie  former  replied,  none  had 
been  paid  by  the  bankrupt,  or  by  any  per- 
son under  whom  he  claimed  ;  in  fact,  rent 
had  been  paid  by  the  person  who  had  sold 
the  land  to  the  bankrupt.     That  person. 
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Where  the  plaintiff's  agent  sold  a  picture  to  the  defendant  as  a  Claude,    Defoncfi. 
refusing  to  disclose  the  name  of  his  principal,  but  knowingly  suffered  the   ^'''^u'l- 
defendant  to  buy  the  picture,  under  the  impression  that  it  was  the  property 
of  another  person.  Lord  Ellenborough  held  that  the  sale  was  void,  through 
fraud,  even  though  the  picture  were  a  real  Claude  (c). 

Where  a  tenant  sold  his  interest  in  the  premises  by  auction,  without 
informing  the  vendee  that  the  landlord  had,  the  day  before  the  sale,  given 
notice  of  re-entry  according  to  the  terms  of  the  lease,  if  the  premises  were 
not  put  in  repair  within  three  months,  and  the  vendee  was  afterwards 
ejected,  it  was  held  to  be  a  fraudulent  concealment,  and  that  the  vendee  was 
entitled  to  recover  his  deposit  from  the  auctioneer  (fZ). 

And  where  a  lease,  containing  the  usual  covenants  to  repair,  is  sold  by 
auction,  if  any  of  the  demised  buildings  have  been  pulled  down  before  the 
sale,  the  vendee  may  rescind  the  contract,  although  the  buildings  pulled 
down  be  not  described  in  the  particulars  of  sale  (e). 

And  although  the  conditions  of  sale  provide  that  a  mistake  in  the  parti- 
cular shall  not  vitiate  the  contract,  the  stipulation  does  not  extend  to  a  wilful 
misdescription  calculated  to  enhance  its  value  (/). 

But  it  seems  that  where  a  vendee  hiows  the  description  to  be  false,  he 
cannot  take  advantage  of  it  either  at  law  or  in  equity  (g). 

Where  there  is  a  late7it  defect  in  the  subject  of  sale,  known  to  the  vendor, 
and  he  uses  any  means  or  artifice  to  conceal  that  defect,  this  is  a  fraud  which 
will  avoid  the  contract;  even  although  by  the  written  terms  of  contract  the 
article  is  sold  with  all  faults  (A).  But  according  to  the  opinion  of  Lord 
Ellenborough,  in  the  case  of  Baglehole  v.  Walters,  where  an'  article  is  sold 
with  all  faults,  it  is  quite  immaterial  how  many  belong  to  it,  with  the 
knowledge  of  the  seller,  unless  he  use  some  artifice  to  disguise  them,  and  to 
prevent  their  being  discovered  by  the  purchaser  (i). 

Hence  it  seems  that  in  such  a  case,  in  order  to  repel  an  action  on  the 
contract,  or  to  enable  a  vendee  to  recover  his  deposit,  proof  of  the  scienter, 
and  of  actual  fraud  on  the  part  of  the  vendee,  is  essential.  And  for  the 
purpose  of  proving  fraud,  the  vendee  is  not  confined  to  the  written  contract 
made  at  the  time  of  the  sale,  but  may  give  in  evidence  previous  and  con- 
temporary representations  made  for  the  purpose  of  putting  the  vendee  off 
his  guard  and  preventing  him  from  being  vigilant. 

The  purchaser  of  goods  by  sample  has  a  right  to  inspect  the  whole  of  the    Rig],t  of 
bulk  for  the  purpose  of  comparison;  and  if  the  vendor  refuse  such  inspec-   inspection, 
tion,  it  is  a  good  defence  to  the  action  (A),  although  the  vendor  afterwards 

having  recoverfid  possession  of  the  land,  it  340.   And  see  Schneider  \.  Heath,  3 Camp. 

was  held,  in  an  action  brought  against  tlie  506. 

assignees  to  recover  back  the   purchase-  {g^  See  Di/er  v.  Hargrave,  lOYes.jun. 

money,  that  it  was  properly  left  to  the  jury  506.    But  he  may  still  sue  upon  an  express 

to  say  whether  the  assignees,  at  the  time  warranty. 

when  they  represented  that  no  rent  had  ^/^^  BaqJehole  v.  Walters,  cor.  Ld.  El- 
been  paid,  honk  fide  believed  that  to  be  lenboroug'h,  3  Camp.  154.  Schneider  v. 
true  ;  and  the  jury  having  found  that  they  Heath,  cor.  Mansfield,  C  J.,  3  Camp.  50G. 
did,  it  was  held  that  the  plaintiff  was  pjcJerinjr  v.  J>0(mon,  4 Taunt.  779.  Jones 
not  entitled  to  recover  back  the  purchase-  ^  Bowden,  ibid.  847. 


money.     Ibid. 


(t)  3  Camp.  154.     Lord  Kenyon,  in  the 


(c)  Hill  v.  Grcaj,  1  Starkie's  C.  434.  previous    case    of    Mellish   v.   Motteux, 

id)  Stevens  v.  Adamson,  2  Starkie's  C.  Peake's  C.  85,  held  mere  knowledge  on 

422.  tlie  part  of  the   vendor  to   be  suiiicient. 

(e)  Granger  v.  Worms,  4  Camp.  83.  Supra,  tit.  Deceit. 

(/)  DuJie  of  Norfolk  v.  Worthy/,  1  Camp.  (h)  Lorymer  v.  Smyth,  1 13.  &  C.  1 .  Note, 
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Rio-ht  of       request  the  vendee  to  inspect  tlie  bulk,  for  the  contract  is  wholly  rescinded  (Z). 

inspection.  And  it  has  been  held  that  a  party  who  sells  goods  to  be  delivered  on  a 
future  day,  not  having  the  goods  at  the  time,  nor  having  entered  into  any 
contract  to  buy  them,  nor  any  reasonable  expectation  of  receiving  them  by 
consignment,  but  who  meant  to  go  into  the  market  to  buy  the  goods  which 
he  had  contracted  to  deliver,  cannot  maintain  an  action  on  the  contract,  for 
the  contract  on  the  part  of  the  vendor  amounts  to  a  wager  on  the  price  of 
the  commodity  (in).    This  case  has,  however,  been  since  over-ruled. 

Payment  in  a  bill  which  is  dishonoured,  and  which  remains  inoperative 
in  the  hands  of  the  vendor,  does  not  preclude  the  vendor  from  recovering 
on  the  original  consideration  (w). 

The  vendor  of  goods,  on  the  vendee's  objecting  to  their  quality,  and 
refusing  to  accept  them,  requests  the  vendee  to  sell  them  for  him;  this 
is  evidence  of  a  waiver  of  the  contract,  and  the  jury  cannot  take  into  their 
consideration  whether,  in  making  that  request,  the  vendor  mistook  the 
law  (o). 

Negligence.  Where  a  vendor  receives  an  order  to  forward  goods  to  the  vendee,  at 
another  sea-port,  by  a  common  sea-carrier,  who  it  is  notorious  has  limited 
his  responsibility  as  to  parcels  of  a  certain  value,  it  is  his  duty  to  enter  the 
goods  and  pay  for  them  accordingly,  in  order  to  ensure  the  responsibility  of 
the  carrier  for  the  safe  delivery  ;  and  if  the  goods  be  lost  in  consequence  of 
neglect  to  do  so,  the  vendor  cannot  recover  the  price  {p). 

Illegality.  No  action  lies  where  the  consideration,  in  respect  of  which  recompense  is 

claimed,  is  in  its  nature  illegal  or  immoral  {q). 


Payment. 


Waiver. 


the  payment  was  to  be  made  by  a  banker's 
bill,  and  an  usage  to  permit  the  inspection 
of  the  bulk  was  proved,  but  the  Court  inti- 
mated that  the  purchaser  had  a  right,  inde- 
pendent of  any  particular  usage,  to  inspect 
the  bulk. 
(0  Ibid. 

\m)  Bnjan  v.  Leiois,  1  Ry.  &  M.,  386. 
But  see  App.  1216.  An  action  is  not  main- 
tainable on  a  contract  arising  out  of  the 
employment  of  the  defendant  by  the  plain- 
tiff to  raise  a  loan  stated  to  be  for  the  use 
of  the  Poyais  state,  without  proof  that 
such  a  state  really  existed.  Mac-Gregor 
V.  Loice,  1  Ry.  &  M.  C.  67. 

(n)  Fry  v.  Hill,  7  Taunt.  397.  The 
purchaser  paid  for  the  goods  by  a  bill  at 
one  month  after  sight,  for  a  larger  sum  than 
the  price,  the  vendor  paying  the  difference ; 
the  bill  was  dishonoured;  and  held,  that 
the  vendor  might  recover  the  price  of  the 
goods.  Ibid.  ^ee&\?>o  Williams  \.  Smith, 
2  B.  &:  A.  496.  The  purchaser  of  goods 
to  be  paid  for  by  a  bill  on  his  agent,  who 
has  no  convertible  funds  in  his  hands,  is  not 
discharged  by  a  renewal  of  the  bill  without 
notice  {Clarke  v.  Neale,  3  Camp.  411). 
But  where  goods  were  sold,  "  without  re- 
course on  the  buyer  in  case  of  nonpay- 
ment," for  a  bill  which  the  vendee  knew  to 
be  worth  nothing,  it  was  held  that  the 
vendor  could  not  maintain  ass^iimpsit  for 
the  value,  but  must  sue  in  tort  {Read  v. 
Hutchinson,  3  Camp.  352).  Where  a  bill, 
drawn  and  accepted  by  two  other  persons, 
was   indorsed  in  blank  in  payment  of  a 


greater  amount  than  the  price  of  the  goods, 
held  that  the  vendor  having  lost  the  bill, 
could  not  sue  the  vendee  for  the  goods,  or 
on  the  bill.  Champion  v.  Terry,  3  B.  & 
B.  294. 

(o)  Gomery  v.  Bond,  3  M.  &  S.  378. 
Bilble  V.  Lumley,  2  East,  469.  Brisbane 
V.  Dncres,  5  Taunt.  143;  supra,  78.  Where 
the  plaintiff  failed  to  prove  the  warranty  of 
the  horse  sold,  but  proved  that  after  he 
had  returned  him  to  the  defendant,  the 
latter  said  that  he  would  keep  it  without 
prejudice,  and  not  only  rode  it,  but  offered 
it  for  sale,  held  that  it  was  properly  left  to 
the  jury,  whether  the  defendant  had  not  by 
his  own  acts  rescinded  the  original  contract 
of  sale.  Lorirj  v.  Preston,  2  M.  &  P.  262. 
But  a  contract  of  sale  cannot  be  rescinded 
by  the  act  of  the  parties  where  the  rights 
of  third  parties  have  intervened.  Smith  v. 
Field,  5  T.  R.  402 ;  supra,  1212. 

(p)  Clark  V.  Hutchins,  14  East,  475. 
Iq)  li  A.  agrees  to  give  B.  money  for 
doing  an  illegal  act,  B.  cannot,  although  he 
do  the  act,  recover  the  money  by  action. 
{Webb  Y.  Bishop,  Gloucester  Lent  Assiz. 
1731,  cor.  Reynolds,  C.  B.,  B.  N.  P.  132.) 
It  is  remarkable  that  Dr.  Paley,  in  liis 
Moral  Philosophy,  intimates  that  a  per- 
son who  has  promised  to  reward  another 
for  the  commission  of  a  crime,  is  bound  to 
perform  his  promise  after  the  crime  has 
been  committed,  because,  he  says,  the  sin 
and  mischief  are  over,  and  no  reason  re- 
mains why  the  promise  should  not  be  per- 
formed; but  surely  the  question  is,  upon 
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The  smu^o-ling  of  prohibited  goods  into  this  country  cannot  be  made  the  Defence. 
foundation  of  an  action  for  not  bringing  the  goods  at  all,  or  not  bringing  Ulegahty. 
them  in  a  perfect  state  (r) ;  nor  will  an  action  lie  for  the  freight  of  goods  in 
an  ille"-al  voyage  (s) ;  or  on  a  policy  of  insurance  effected  on  an  illegal  voy- 
ao-e  (it) ;  or  for  goods  to  be  carried  to  the  East  Indies,  and  there  disposed  of 
by  illegal  and  clandestine  traffic  (et) ;  or  for  the  price  of  bricks  under  the 
statutable  size  (x) ;  or  for  the  price  of  libellous,  obscene  or  immoral  prints  (y) ; 
or  for  articles  of  dress  sold  for  the  express  purpose  of  prostitution  (2),  or  to 
be  paid  for  out  of  the  wages  of  prostitution  (a) ;  or  for  drugs  sold  by  a  drug- 
gist to  a  brewer,  knowing  that  they  were  to  be  used  in  the  brewery  (h) :  or  tor 
runnino-  an  illegal  race  (c) ;  or  for  printing  books  without  the  printer's  name 
on  the  first  and  last  leaves,  as  required  by  the  statute  (d) ;  or  for  printing 
and  publishing  a  periodical  work,  part  of  which  is  printed  on  stamped  paper, 
and  distributed  as  newspapers,  the  printer  not  having  lodged  an  affidavit  at 
the  Stamp-office,  or  had  his  name  and  abode  printed  on  the  publication,  as 
required  by  the  statute  (e). 

An  innkeeper  cannot  recover  against  a  candidate  at  an  election  for  pro- 
visions furnished  to  the  voters  of  a  borough,  after  the  teste  of  the  writ  (f). 

The  owner  of  a  ship  employed  in  the  East  India  Company's  service  can- 
not recover  on  a  contract  for  the  sale  of  the  command  of  the  ship,  made  with- 
out the  knowledge  of  the  East  India  Company  (</);  or  for  the  sale  of  any 
office  which  is  not  saleable  by  law  (h). 

An  agreement  for  the  transfer  of  a  ship  which  does  not  recite  the  certifi- 
cate of  registry  is  void  (i). 

In  the  case  of  Hodgson  v.  Temple  (k),  it  was  held,  that  a  person  who  sold 
goods,  knowing  that  the  purchaser  intended  to  apply  them  in  an  illegal 
trade,  was  entitled  to  recover  the  jjrice,  if  he  yielded  no  other  aid  to  the 
transaction  than  by  selling  the  goods  and  obtaining  permits  for  their  deli- 
very to  the  agent  of  the  purchaser. 

In  the  late  case  of  Brown  v.  Duncan  (Z),  the  Court  recognized  the  cases  of 

the  principle  of  general  utility,  whether  the  pheasants  is  illegal,  and  passes  no  property . 

general  and  universal  performance  of  such  Helps  v.  Glenister,  8  B.  &  C.  553. 

contracts   does  not  encourage  their  fre-  (g)  Marchant  v.  Evans,  2  Moore,  14. 

quency ;  and  whether  it  is  not  better  on  ...   Ribbans  v.    Crickett,  1   B.  &  P. 

the  whole  tor  nianlcind  tliat  tuey  should  sjoV  ' 
never  be  performed. 

(r)  P.  C.  Wilkinson  v.  Loudonsack,  3  (o)  Blachford  v.  Preston,  8  T  R.  89. 

M.  &  S.  117.  ^^  fo^  t'^®  ^"^"^  °^  shares  in  an  East  India 

(s)  Ibid    '  s'^iP'  ^^^^^  ^  stipulation  for  the  appointment 

{t)  Touhnin  v.   Aiiderson,    1    Taunt.  of  the  commander  and  continuance  of  ma- 

227.  nagement.     Card  y.  HojJe,  2  B.  Sc  C. 261. 

(u)  LigJitf oat  y.  Tenant,!  B.k  P.  551.  {h)  Ibid,  and  Garforth  v.   Fearon,  1 

(x)  Law  v.  Hodgson,  11  East,  300.  H.  B.  327. 

(?/)  Fores  v.  Johnes,  4  Esp.  C.  97.  (£)  Biddell  y.  Leeder,  1   B.  &  C.  327, 

{z)  Bowry  v.  Bennett,  1  Camp.  348.  ^nder  the  stat.  34  G.  3,  c.  68,  s.  14. 

(a)  Ibid.  But  the  mere  circumstance  of  (^)  5  Taunt.  181 ;  1  Marsh.  5.     And  see 

the  plaintiff's  knowledge  that  the  defendant  3  B.  &  A.  185.     But  see  Lightfoot  y.  Ten- 

was  a  prostitute  is  not  a  bar,  unless  he  was  „^^^  1  B.  &  P.  551.     It  is  no  defence  to  an 

to  be  paid  out  of  the  profits  of  prostitution,  action  for  goods  delivered  to  a  master  of 

or  the  clothes  were  furnished  with  a  view  ^  vessel  to^be  sold  by  him,  that  they  were 

to  prostitution.     lb.  exported  without  paying  duty,  unless  the 

(6)  Langton  v.  Hughes,  I  M.  &  S.  593.  evasion  formed  part  of  the  contract.    Cat- 

(c)  Coates  v.  Hatton,  3  Starkie's  C.  61.  lin  y.  Bell,  4  Camp.  183. 

(fZ)  Ibid,  in  the  note.     AxiA  see  Bcnsley  (0  10  B.  &  C.9.3.     There  the  plaintiffs, 

v.  Bignold,  5  B.  &  A.  335,  and  Marchant  five  in  number,  carrying  on  the  business  of 

v.  Evans,  2  Moore,  14.     Poplett  v.  Stock-  distillers,  sued  the  defendant  on  a  guaran- 

dale,  1   Ry.  &  M.  C.  337.     Stockdaley.  tee  ofthe  price  of  spirits  supplied  to  another 

Omohyn,  5  B.  &  C.  173.    A  sale  of  living  party,  and  it  appeared  that  one  ofthe  plaiu- 
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ILxlfjson  V,  Temple,  and  Johusonx.  Hudson,  and  distinj^nislied  between  cases 
where  goods  had  been  sold,  or  a  guarantee  entered  into,  in  contravention  of 
mere  revenue  laws,  and  those  where  the  contract  is  in  violation  of  a  law 
designed  either  for  the  protection  of  the  public,  either  solely,  or  with  the 
a<lditional  view  of  protecting  the  revenue,  and  held  that  the  latter  only 
were  void. 

On  an  action  brought  for  washing  the  defendant's  clothes,  it  was  held  to 
be  no  defence  that  the  defendant  was  a  prostitute,  and  that  some  of  the 
dresses  were  of  an  expensive  kind,  and  were  used,  to  the  knowledge  of  the 
plaintiff,  with  a  view  to  prostitution  ;  for  it  was  necessary  that  she  should 
have  clean  linen,  and  the  Court  could  not  take  into  consideration'which 
of  the  articles  were  used  for  an  improper  purpose,  and  which  were  not  (m). 
Where  the  contract  is  illegal  it  makes  no  difference  that  the  parties 
thought  that  they  were  acting  legally,  for  their  apprehension  does  not  alter 
the  nature  of  the  contract  which  the  Court  is  called  on  to  enforce  («). 

An  action  by  the  vendee  of  goods  is  either  on  a  special  contract  for  not 
delivering  the  goods  ;  or  of  detinue ;  or  of  trover  (o),  for  a  conversion ;  or  of 


tiffs,  not  named  in  the  license  as  a  distiller, 
carried  on  the  business  of  a  retailer  of  spi- 
rits within  the  limits  proliibited  by  the  Ex- 
cise Acts  ;  held,  that  those  Acts,  having 
only  for  their  object  to  protect  the  revenue, 
the  plaintiffs  were  not  precluded  from  reco- 
vering the  value  of  the  spirits  sold  by  rea- 
son of  their  having  violated  the  excise  laws. 
Where  quantities  of  spirits  were  delivered 
at  one  time,  in  the  whole  exceeding  20  s., 
but  each  separately  of  less  amount,  held 
that  it  was  not  within  24  Geo.  2,  c.  40,  s. 
12,  and  that  the  plaintiff  might  recover. 
Oicens  V.  Porter,  4  C.  &  P."  367.  The 
Stat.  6  Geo.  4,  c.  20,  ss.  115.  117.  119,  re- 
quiring a  permit  for  spirits  sold  out  of  the 
stock  of  a  distiller,  &c.  and  precluding  the 
seller  from  recovering  if  the  permit  be  not 
sent,  does  not  preclude  the  seller  from  reco- 
vering where  he  has  sent  an  irregular  per- 
mit, describing  spirits  at  27  deg.  above 
proof  to  be  17  below  proof,forthe  sale  was 
legal,  although  the  seller  violated  the  sta- 
tute, and  the  119th  sec.  applies  only  where 
the  permit  granted  by  the  officer  has  not 
Ijeen  delivered.  Wetherell  v.  Jones,  2  B. 
&  Ad.  221.  In  Lifjlitfoot  v.  Tenant,  1 
B.  &  P.  .551,  it  was  held  that  a  person  who 
sold  goods  in  order  that  they  might  be  ex- 
ported to  a  place  to  whicli  by  law  they 
could  not  legally  be  exported,  could  not 
recover  the  price;  but  there  the  offence 
was  a  violation  of  the  stat.  7  G.  1,  c.  21, 
which  avoids  all  contracts  for  supplying 
carg(  es  to  foreigii  ships.  In  the  case  of 
Little  \.  Poole'^9  B.  &  C.  192,  it  was  held 
that  this  Act  (47  G.  3,  c.  68)  made  it  im- 
perative on  the  vendor  of  coals  to  deliver 
a  ven'lor's  ticket,  signed  by  the  meter;  and 
that  the  Act  having  been  passed  to  protect 
the  buyer  against  the  frauds  of  the  seller, 
a  vendor  of  coals  who  had  delivered  a 
vendor's  ticket  to  the  purchaser,  which 
was  not  signed  by  the  meter,  could  not  re- 
cover the  price  of  the  coals  from  such  pur- 


chaser. See  further,  Wayman  v.  Meed,  5 
T.  E.  599.  Bhjrjs  v.  Lawrence,  3  T.  R. 
454.  Clugas  v.  Penehma,  4  T.  R.  466. 
Holman  v.  Johnson,  Cowp.  349.  In  Meu.v 
V.  Humphries,  1  M.  it  M.  C.  132,  Lord 
Tenterden  expressed  an  opinion  that  a 
brewer  could  not  maintain  an  action  for 
beer  supplied  to  one  who  was  not  the  li- 
censed keeper  of  the  public-house  to  which 
the  beer  was  supplied ;  but  a  juror  was 
withdrawn.  A  foreigner  who  sells  and  de- 
livers goods  abroad  to  a  British  subject  is 
entitled  to  recover  the  price,  althoueh  he 
knows  at  the  time  of  the  sale  and  delivery 
that  the  buyer  intended  to  smuggle  them  in- 
to this  country,  but  took  no  part  in  the  ille- 
gal adventure.  Pellecatt  v.  Angel,  2  C.  M. 
&  R.  311.  A  brewer  who  delivers  beer  to 
a  non-licensed  keeper  of  a  public-house, 
where  it  is  delivered,  may  maintain  an  ac- 
tion for  the  price.  Brooker  v.  Wood,  5 
B.  6c  Ad.  1052.  The  Treating  Act  applies 
only  to  candidates  and  their  agents.  Hughes 
v.  Marshall,  5  C.  &  P.  150. 

{m)  Lloyd  v.  Johnson,  1  B.  &  P.  340. 
Vide  S7/jUr«,  1184.  Where  a  factor  sold  a 
piece  of  manufactured  tobacco  consigned 
to  him  from  Guernsey,  without  having  en- 
tered himself  in  the  Excise-office  as  a 
dealer  in  tobacco,  and  having  no  license  as 
such,  it  was  held  that  he  might  maintain  an 
action  for  the  value  of  the  goods,  although 
they  were  sent  to  the  defendant  without 
a  permit;  there  being  no  fraud  on  the 
revenue,  but  at  most  a  breach  of  the  revenue 
laws,  protected  by  penalties.  Johnson  v. 
Hudson,  1 1  East,'  1 80.  But  note,  that  the 
Court  doubted  whether  the  plaintiff  could, 
under  the  circumstances,  be  considered  to 
be  a  dealer  within  the  statute. 

(/O  P.  C.  Wilkinson  v.  Loudonsack,  3 
M.  &  S.  126. 

(o)  Infra,  1221. 
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money  had  and   received  (/))  njion  a  rescinded  contract ;    or  upon  a  war- 
ranty (q). 

The  vendee  of  goods,  in  an  action  against  the  vendor  for  not  delivering 
the  goods  according  to  his  contract,  must  jjrove,  1st.  The  contract;  2dly.  The    Contract, 
performance  of  conditions  precedent;  3dly.  The  damage  sustained. 

The  engagement  must  be  mutually  binding,  or  it  is  null.  A.  gives  B.  till 
four  o'clock  to  decide  whether  he  will  purchase  the  goods  of  A.,  and  B.  with- 
in the  time  signifies  his  assent,  yet  A.  is  not  bound  (r).  But  where  A.  by 
letter  offered  to  sell  B.  certain  goods,  receiving  an  answer  by  return  of  post, 
and  the  letter  being  misdirected,  the  answer,  notifying  B.'s  acceptance,  did 
not  arrive  so  soon  by  two  days  as  it  would  have  done  had  ^'s  letter  been 
properly  directed,  it  was  held  that  the  contract  was  complete  the  moment 
the  offer  was  accepted,  and  that  B.  was  entitled  to  recover  for  breach  of 
contract  (*).  But  the  party  making  an  offer  may  retract  it  at  any  time 
before  acceptance  (t).  The  action  may  be  brought  either  by  the  principal 
or  by  the  agent  in  whose  name  it  is  made  (u). 

If  goods  be  sold  by  sample,  but  the  sale-note  makes  no  mention  of  the 
fact,  the  remedy  is  by  action  of  deceit  (v). 

As  it  is  sufficient,  in  a  declaration  for  not  delivering  goods  on  request,  to 
aver  a  request  by  the  plaintiff,  and  that  he  was  ready  and  willing  to  pay 
the  defendant  for  the  same,  and  a  refusal  by  the  defendant  to  deliver,  with- 
out averring  an  actual  tender  of  the  price  (x),  so  a  demand  of  the  delivery 
of  goods  sold  is  sufficient  proof  of  the  averment  that  the  plaintiff  was  ready 
and  willing  (?/),  although  the  demand  was  not  made  by  the  plaintiff  himself 
but  by  his  foreman  (r). 


Condition 
precedent. 


(l))  Infra,  1227. 

((/)  Infra,  tit  Warranty. 

(r)  Cooke  v.  Oxlcy,  3  T.  R.  653. 

{s)  Adams  v.  Lindsell,\  B.  &  A.  681. 
See  also  Humphries  v.  Carvalho,  10  East, 
45.  A  broker  on  Saturday  sold  goods  of 
the  defendant  to  the  plaintiff  at  a  stipu- 
lated price,  subject  to  the  plaintiif's  ap- 
proval of  the  quality  on  the  Monday  fol- 
lowing, and  sent  the  bought-note  to  tlie 
plaintiff  on  t)ie  Saturday,  marked  with  the 
words  "  quality  to  be  approved  on  Mon- 
day," but  did  not  send  the  bought-note  to 
the  defendant  then,  because  he  had  met 
him,  and  informed  him  of  the  contract  on 
the  same  day ;  tlie  plaintiff  not  liaving 
signified  his  disapproval  of  the  contract  on 
]\J  onday,  the  broker  sent  the  sold-note  to 
the  defendant  on  Friday,  with  the  words 
"  quality  to  be  approved  of  on  Monday" 
struck  out,  which  note  the  dc  fendant  re- 
turned in  twenty-four  hours,  which  by  the 
custom  of  the  trade  signified  his  disaffirm- 
ance of  the  contract  as  far  as  in  him  lay; 
held,  that  at  any  rate  the  defendant  could 
no  longer  disaffirm  it  after  Monday. 

(0  Cooke -i.  Oxleij,ST.  R.  653.  Hout- 
ledije  V.  Grant,  4  Bing.  653.  The  rule  ap- 
plies to  a  bidder  at  an  auction,  who  may 
retract  his  bidding  at  any  time  before  the 
hammer  is  down.  Payne  v.  Cave,  3  T.  R. 
148. 

(!«)  See  above,  869,  and  tit.  Set-off. 
Tlic  plaintiffs,  brokers,  bought  goods  of  the 
defendant  on  account  of  H.,  and  by  his  au- 


thority. Tlie  purchase  was  made  in  their 
own  names,  but  the  vendor  was  told  that 
there  was  an  unnamed  principal.  The 
plaintiffs  afterwards,  under  a  general  au- 
thority from  H.  contracted  to  sell  the  same 
goods,  which  the  defendant  had  not  yet 
delivered ;  H.  on  hearing  of  the  latter  con- 
tract, informed  the  plaintiffs  that  he  would 
have  nothing  to  do  with  the  goods  either 
as  buyer  or  seller,  and  in  this  they  acqui- 
esced. The  defendant  then  refused  to  de- 
liver the  goods,  and  the  plaintiffs  sued  him 
for  damages  sustained  by  him  in  conse- 
quence ;  lield  that  the  renunciation  of  the 
contract  by  //.,and  plaintifi''s  acquiescence 
in  it,  formed  no  objection  to  their  right  to 
recover.  Short  and  others  v.  Spachnan, 
2  B.  &  A.  962.  Brokers  selling  hemp  by 
auction  at  their  own  rooms,  and  in  tlieir  in- 
voice describing  the  goods  as  bought  of 
tliein,  cannot  show  in  defence  that  they 
sold  as  agents,  and  that  they  had  intimated 
the  fact  before  and  at  the  time  of  sale,  and 
that  the  principals  being  indebted  to  them, 
the  invoice  had  been  made  out  in  their 
names,  according  to  a  custom  of  the  town 
where  the  sale  was  made.  Jones  v.  Little- 
dale,  6  Ad.  &  Ell.  486. 

{v)  Meyer  v.  Everth,  4  Camp.  55. 

{x)  Baicson  v.  Johnson,  2  East,  203. 
Waterhonse  v.  Skinner,  2  B.  &  P.  447. 

(?y)  Sqi/ler  v.  Hnnt,  3  Price,  08.  Wilkes 
V.  Atkinson,  1  Marsh,  412.  Levy  v.  Ld. 
Herbert,  7  Taunt.  318.     S>ip7-a,  69. 

(--)  Sqnier  v.  Hunt,  3  Price,  08. 
4  i2 
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rondition  In  ;in  action  for  tho   non-delivery  ol'  i^ooJs  to  be  paid  for  by  a  bill,  the 

}ireee(lent.  j,ljii„tijf  i,mst  prove  the  tender  of  a  bill;  but  no  evidence  on  the  part  of  the 
defendant  is  admissible  to  prove  that  by  bill  was  meant  an  approved  bill  {a). 
And  even  if  the  contract  be  to  pay  by  an  approved  bill,  it  must  be  taken  to 
mean  a  bill  to  which  no  reasonable  objection  could  be  made  (Z»). 

The  parties  agreed,  in  writing,  as  follows :  "  Sold  to  P.  one  bale  of 
sponge,  at,  &c. ;  and  bought  of  him  yellow  ochre,  at,  &c.";  it  was  held  that 
the  delivery  of  the  ochre  was  a  condition  precedent  to  the  plaintiff's  right 
of  action  for  non-delivery  of  the  sponge  (c). 

Stock.  In  an  action  for  not  transferring  stock  {d),  the  plaintiff  must  prove,  in 

addition  to  the  contract,  that  the  defendant  was  possessed  of  the  stock ;  that 
the  plaintiff  2>aid  or  tendered  the  price,  and  that  he  attended  at  the  Bank 
for  the  purpose  of  accepting  a  transfer ;  or  an  actual  request  and  refusal  to 
transfer  {c).  And  also  that  he  actually  bought,  and  duly  accepted,  the  same 
quantity  of  stock  from  another  person  at  a  greater  price  (_/"). 

The  measure  of  damages  is  the  difference  between  the  contract  price  and 
that  which  goods  of  that  description  bore  about  the  time  appointed  for 
delivery  (g). 

Di^fpiice,  It  is  no  defence  on  the  part  of  the  vendor,  in  an  action  for  not  loading 

goods  at  Petersburgh  before  a  certain  day,  that  the  goods  had  been  seized 
by  the  Russian  government,  and  that  the  vessel  had  put  to  sea  to  avoid 
an  embargo  (Ji). 

In  avoidance  of  a  sale  made  by  a  broker,  the  defendant  may  prove  that 
by  the  custom  of  the  trade  the  authority  to  sell  expires  on  the  day  on  which 
it  is  given  (i). 

Where  the  defendant  insists  that  he  is  entitled  to  retain  the  deposit  as  a 
forfeiture,  he  must  show  that  he  has  done  every  thing  which  he  was  bound 
to  do  to  entitle  him  to  the  forfeiture,  for  forfeitures  are  stricti  juris,  and  if 
he  has  done  any  thing  to  waive  the  right  he  cannot  recover  [h). 

In  an  action  for  the  non-delivery  of  goods,  according  to  a  contract,  it 

(rt)  Hodgson  \.  Bavies,^  C&m^.  rj:\0.  J?o/<;Z&/y,  3  B.  &  Ad.  !)32.    As  to  stock,  see 

(/>)  Ibid.     And  see  Adam  v.  Richards,       above,  873. 

2  H.  B.  573.     Thirsby  v.  Helbot,  3  Mod.  {h)  SpVi.dt  v.  Heath,  2  Camp.  54,  n. 

'^'^-  (i)  HicTinisoii  V.  Lilwall,  1  Starkie's  C. 

(c)  Parser  v.  RawUiujs,  4  Biiig.  480.  I'il  ;  4  Camp.  279. 

{d)  As  to  variance  from  tlie  contract,  ^7,)   Carpenie,-  v.  Blandford,  8  B.  &  0 

see  Wicltesv.  Gordon,  2  B.  &  A.  33  ;  575.     ^^  appraisement  was  to  be  made 

Vol.  I.  tit.  Variance.  ],y  j-^^q  appraisers,  one  on  each  side,  and 

(e)  See  Bordenave  v.  Gregory,  5  East,  possession  to  be  taken  and  payment  to  be 

107.  made  on  a  day  specified,  and  agreed  that 

(/)  7  G.  2,  c.  8,  s.  7.    Note,  that  a  s.Ie  '!  *'f  /^"f  ^'^  f^'ff  ."f .  Pf  f«™  ^\^  <•»"- 

of  Columbian  bonds  is  not  within  the  pro-  ^™^t'  ^'\ff'Y  ^T/'^'V"'  ''"P"''-^  °^  ^^^^ ' 

visions  of  the  Act  (Henderson  v.  BlL  3  ''"'    ""  ^I'f  j'^^  ^^'*'.  *'^«  aPPraisers  met, 

Starlde's  C.  158 )  ;  the  statute   is  limited  T^  ^'^  '^^^'^  *  appraiser  was  informed  that 

to  the  Britisli  public  iunds.    (Ibid.)     The  *^'!,  ^"^^^"^  appraiser  could  not  conveni- 

statute  against  stock -jobbing  does  not  ap-  ?"^'j  complete  the  business  till  the  follow- 

ply  to  cases  where  the  party  agreeing  to  'ff  day ;  no  objection  was  then  made  to  the 

transfer  is  possessed  of  the  ^toc^ (Sa7iders  '^^^'1^  '  «"  ^'V^  "f^*  '^^^  .*'^^  ^"y*^'',^  ap- 

v.  Kenilsh,  8  T.  R.  1 62.    Tnfe  y.WelUngs,  "^""f^Z  ^""T  .  .,        premises  to  make  the 

3  T.  R.  531).     A  jobbin-  in  omnium  i.  valuation,  but  the  vendor  refused  to  permit 

within  the  statute.  Brown  v.  Turner,  7  ''"''  ^":'  '='"'  *''^*  !'''  '^"'f,  f  «*  c">"Plete 
rn  Tj   ao(\  tlie  contract;  and  it  was  held  that  it  was 

J .  it.  UoU.  .  ,      ,         ,,         1,       .„ , 

incumbent  on  the  seller,  it  he  meant  to  111- 

ig]  Gainsford  v.  Carroll,  2  B.  &  C.  624.  sist  that  the  contract  should  be  completed 

Leigh  v.  Paterson,  2  Moore,  588.     Start-  on  the  day  specified,  he  ought  to  have  noti- 

vp  v.  Corttiizzi,  2  C.  M.  &  R.  165.  Baner-  fied  such  his  intention  to  the  buyer. 

via7i  v.  Nash,  9  B.  ik  C,  145.     Brandt  v. 
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IS  a  good  ilefence  tliat  the  plaintiff  was  insolvent,  and   unable  to  pay  for 
thern(Z) ;  for  it  is  a  fraud  on  the  vendor. 

To  enable  the  vendee  to  maintain  trover  or  detinue  for  the  goods,  it  is  Tro\oi 
essential  to  show  not  only  a  valid  contract  of  aljsolute  sale,  in  writing,  where 
the  statute  requires  it  (?«),  but  also,  either  payment  of  the  price  or  a  tender 
of  it,  or  an  agreement  for  payment  at  a  future  day,  or  the  delivery  of  the 
goods ;  for  whether  the  property  be  (n)  or  be  not  changed  by  payment  of 
earnest  (o),  it  is  clear  on  all  hands  that  the  vendee  has  no  right  to  the  pos- 
session until  payment  be  either  made  or  tendered  (p). 

By  the  common  law,  if  a  man  agree  with  another  for  goods  at  a  certain 
price,  he  may  not  carry  them  away  before  he  has  paid  for  them,  for  it  is  no 
sale  without  payment,  unless  the  contrary  be  expressly  agreed.  And  there- 
fore if  the  vendor  says  the  price  of  a  beast  is  41.,  and  the  vendee  says  he 
will  give  41.,  the  bargain  is  struck,  and  they  neither  of  them  are  at  liberty 
to  be  off,  provided  immediate  possession  be  tendered  by  the  other  side((/). 

If  a  man  offer  money  for  goods  in  a  market,  and  the  other  agree  to 
take  his  offer,  and  while  the  buyer  is  telling  out  his  money  as  fast  as  he 
can,  the  seller  sell  the  goods  to  another,  the  buyer  may,  upon  payment,  or 
tender  and  refusal  of  the  price  agreed  ujion,  take  the  goods  (r).  And  if 
any  part  of  the  price  has  been  paid,  if  it  be  but  a  penny,  or  any  portion 
of  the  goods  delivered,  by  way  of  earnest,  the  property  of  the  goods  is 
transferred  to  the  vendee  (s),  that  of  the  price  to  the  vendor ;  but  the 
vendee  cannot  take  the  goods,  or  maintain  detinue  for  their  detention, 
or  trover  for  their  value,  until  he  tenders  the  price  agreed  upon  (t) ;  but 
if  he  tenders  the  money  to  the  vendor,  and  he  refuses  it,  the  vendee  may 


(l)  Beecler  v,  Knatchbull,  G  T.  R.  218. 

(m)  Supra,  483. 

(n)  2  Bl.  Comm.  448,  aff.  But  see 
Lord  Holt's  judgment  in  Langford  v.  Ad- 
ministratrix of  Tiler,  Salk.  113;  infra, 
note  {t). 

(o)  Ibid. 

{p)  Key's  Max.  88;  2  Bl.Comm.  447. 

{q)  2  Comm.  447.  But  if  one  agrees  to 
jiay  so  much  for  a  horse,  and  tlie  owner 
agrees  to  take  it,  and  no  more  jjasses,  this 
is  a  mere  nude  treaty.  Lutw.  252  ;  Dyer, 
fol.  30,  pi.  203  ;  14  H.  8,  22. 

(>•)  Sheppard's  Touchst.  225. 

(*)  2  Bl.  Comm.  488 ;  Noy,  c.  42.  And 
if  the  chattle  were  a  horse,  which  died  after 
the  bargain,  hut  before  actual  delivery,  the 
vendor  would  still  be  entitled  to  the  money, 
for  by  the  contract  tlie  property  was  iu 
the  vendee  (Ibid,  and  see  Hhule  v.  White- 
house,  7  East,  558).  So  where  goods  were 
sold,  to  be  paid  for  in  thirty  days,  and  if 
not  then  removed,  the  buyer  to  be  liable  to 
warehouse  rent,  the  property  vests  in  the 
purclia^er  immediately,  and  remains  at  his 
risk.  PMlliinorc  v.  Barry,  1  Camp.  513. 
See  J£lmore  v.  Stone,  1  Taunt.  458;  supra, 
841.  A.  and  B.  agree  to  exchange  liorses; 
JB.  pays  1  d.  as  earnest,  this  vests  the  pro- 
perty in  B.  Per  Buller,  J.  in  Bach  v. 
Owen,  5  T.  R.  409.  But  note,  that  the 
case  was  decided  on  another  ground.  A. 
agrees  to  sell  a  stack  of  hav  to  B,  for  1-15/. 


to  he  paid  on  the  4tli  of  February  then 
next,  but  to  be  allowed  to  stand  on  .4's 
premises  till  May  1st,  B.  agreeing  that  it 
should  not  be  cut  till  paid  for ;  held  that 
the  ])roperty  passed  immediately,  and  that 
the  subsequent  loss  of  the  property  by  fire 
fell  on  the  vendee.  Tarlinij  v.  Baxter, 
6  B.  &  C.  3G0.  The  rule  of  law  is,  tliat 
wliere  there  is  an  immediate  sale,  and  no- 
thing remains  to  be  done  by  him  as  between 
him  and  tlie  vendee,  the  property  vests  ia 
the  vendee.  Per  Bayley,  J.  Ibid.  An  oral 
bargain  having  been  made  for  twenty  hogs- 
heads of  sugar,  at  a  specified  rate  per  cwt., 
four  hogsheads  were  delivered,  and  sixteen 
more  were  afterwards  separated  from  the 
bulk,  and  appropriated,  with  his  consent, 
to  the  vendee ;  held  that  the  property  in 
the  sixteen  hogsheads  was  vested  in  the 
vendee,  subject  to  the  vendor's  lien  for 
the  price,  and  that  the  vendee  might  re- 
cover for  goods  bargained  and  sold.  Rhode 
v.  Thwaites,  6  B.  &C.  388.  See  the  next 
note. 

{t)  Hob.  41  ;  2  Bl.  Comm.  448.  After 
earnest  given,  the  vendor  cannot  sell  the 
goods  to  another  without  default  in  the 
vendee  ;  and  therefore  if  the  vendee  do  not 
come  and  pay  for  and  take  away  the  goods, 
the  vendor  ought  to  go  and  request  him, 
and  then  if  he  do  not  come  and  pay  for  and 
take  away  the  goods  in  a  convenient  time, 
the  agreement  is  dissolved,  and  the  vendor 
is  at  liberty  to  sell  them  to  any  other  jier- 
4  I  3 
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VENDOR  AND  VENDEE : 


Trover.  seize   the    goods,    or   have    an    action    against   the   vendor   for    detaining 

them  (u). 

So  if  a  day  be  fixed  for  the  delivery,  and  a  future  day  be  appointed  for 

payment,  the  property  vests  in  the  vendee,  and  trover  may  be  maintained 

without  any  tender  of  the  price  (,r). 

If  there  be  neither  earnest,  part-payment,  part-delivery,  or  agreement  in 

writing,  the  sale  is  void  by  the  Statute  of  Frauds  (y) ;  as,  if  one  agree  to  buy 

sheep,  and  to  take  them  away  at  a  certain  hour,  but  no  money  be  paid,  nor 

sheep  delivered,  no  property  passes,  and  the  owner  may  resell  them(s). 
Capability         Tlie  doctrine  that  an  absolute  right  of  property  and  of  possession  passes  to 
ot  delivery,  h^q  vendee,  without  actual  delivery,  assumes  that  the  subject  of  sale  is 

definite  and  ascertained,  so  as  to  be  capable  of  immediate  delivery. 

The  property  in  a  chattel  when  made  does  not  pass  by  a  contract  of  sale, 

even  although  the  value  be  paid,  unless  it  be  in  existence  at  the  time  (a)  of 

the  contract. 


son.  Per  Holt  C.  J.,  in  Lanr/ford  v. 
Administratrix  of  Tilej;  Salk.  113. 

In  Noy's  Maxiius  it  is  said,  "  If  I  sell 
my  horse  for  money,  I  may  keep  him  uutil 
I  am  paid ;  but  I  cannot  have  an  action  of 
debt  uutil  he  be  delivered ;  yet  the  pro- 
perty of  the  horse  is,  by  the  bargain,  in 
the  bargainor  or  buyer.  But  if  he  do  pre- 
sently tender  me  the  money,  and  I  do  re- 
fuse it,  he  may  take  the  horse,  or  have  an 
action  of  detainment.  And  if  the  horse 
die  in  my  stable  between  the  bargain  and 
the  delivery,  I  may  have  an  action  of  debt 
for  my  money,  because  by  the  bargain  the 
property  was  in  the  buyer."  See  Lord 
Ellenborough's  observations  in  Hinde  v. 
Whit  chouse,  7  East,  571. 

In  Sheppard's  Touchstone,  224,  it  is  laid 
down,  "  If  a  man,  by  word  of  mouth,  sell 
to  me  his  horse,  or  any  other  thing,  and 
I  give  him  or  promise  him  nothing  for  it, 
this  is  void,  and  will  not  alter  the  property 
of  the  thing  sold ;  but  if  one  sell  me  a  horse 
or  any  other  thing,  for  money  or  any  other 
valuable  consideration,  and  the  same  thing 
is  to  be  delivered  to  me  at  a  day  certain, 
and  by  our  agreement  a  day  is  set  for  the 
payment  of  the  money,  or  all  or  any  part  of 
the  money  is  paid  in  hand,  or  I  give  earnest- 
money,  albeit  it  be  but  a  penny,  to  the 
seller,  or  I  take  the  thing  bought  by  agree- 
ment into  my  possession,  where  no  money 
is  paid,  earnest  given,  or  day  set  for  the 
payment,  in  all  these  cases  there  is  a  good 
bargain  and  sale  of  the  thing  to  alter  the 
property  thereof." 

In  Buller's  N.  P.  50,  the  law  is  thus 
stated  :  "  If  a  man  comes  to  a  shop  to  buy 
goods,  and  they  agree  on  the  price  and  the 
day  of  payment,  and  the  buyer  takes  them 
away,  detinue  will  not  lie,  because  the  pro- 
perty was  changed  by  a  lawful  bargain; 
but  if  they  agree  fur  present  money,  and 
the  buyer  take  the  goods  away  without 
payment,  detinue  lies,  because  the  pro- 
jjcrty  is  not  altered.  (Cro.  Eliz.  867.)  So 
if  a  man  sell  goods  on  payinunt  of  money 
on  a  day  to  come,  and  the  money  be  paid, 


and  the  goods  not  delivered,  detinue  lies, 
because  the  property  is  in  the  buyer.  (Ca. 
K.  B.  345.)  But  earnest  does  not  alter  the 
property,  but  only  binds  the  bargain ;  and 
therefore  if  no  other  time  for  payment  be 
appointed,  tlie  money  must  be  paid  on 
fetching  away  the  goods.  The  earnest  gives 
the  party  a  right  to  demand,  but  a  bare 
demand  without  payment  is  void.  Salk. 
113."  J.  sells  different  parcels  of  hops  to 
JB.,  who  engages  that  they  shall  remain  ia 
A.'s  hands  till  paid  for:  A.,  after  notice 
that  they  will  be  sold  at  a  future  day,  if 
not  previously  paid  for,  sells  part  with 
JB.'s  assent,  and  after  H.  had  become 
bankrupt,  sells  the  remainder  without  his 
assent  or  that  of  his  assignees :  the  assignees 
cannot  maintain  trover;  for  until  payment 
or  tender  of  the  price,  there  was  no  right 
of  possession.  Bloxham  v.  Sanders,  4B. 
&  C.  941.  And  in  the  case  oi  Bloxham  v. 
Morley,  the  Court  held  that  the  assignees 
could  not  in  such  case  recover,  although 
the  engagement  were  out  of  the  question, 
and  although  part  of  the  goods  were  in  the 
warehouses  of  third  persons,  to  whom  no 
notice  to  change  the  property  had  been 
given.  Per  Bayley,  J.  New  v.  Sloman, 
1  Dans.  &  L.  193,  where  the  owner  of 
goods  sells  on  credit,  the  buyer  has  a  right 
to  immediate  possession,  but  if  he  suffers 
the  goods  to  remain  until  the  period  has 
elapsed,  and  no  payment  in  fact  is  made, 
then  the  seller  has  a  right  to  retain  them. 

{u)  2  Bl.  Comm.  448. 

(x)  Sheppard's  Touchstone,  224;  supra, 
note  (J), 

(y)  Alexander  v.  Comber,  1  H.  B.  9- 
i.  e.  where  the  value  is  10?.  See  Bloxsom 
V.  Williams,  3  B.  &  C.  234.  The  property 
passes  on  a  sale  by  auction,  although  the 
goods  are  not  to  be  delivered  till  the  pur- 
chaser has  paid  certain  duties  to  the  seller. 
Hinde  v.  Whifehouse,  7  East,  558.  Phil- 
liinore  v.  Ban-y,  1  Camp.  513.  See  above, 
tit.  FuArns,  Statute  of. 

(:)  Ahxnnder  v.  Comber,  1  11.  B.  9. 

(«)  Muckluw  v.  Mangles,  1  Taunt.  318 ; 
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It  is  a  very  general  rule,  that  whenever  anything  remains  to  be  done  on  Trover, 
the  part  of  the  seller,  as  between  him  and  the  buyer,  previous  to  the  delivery,  ^j?JgJj'J;,^,iy 
a  complete  present  right  of  property  does  not  attach (6);  and  therefore, 
where  the  vendor  agreed  to  sell  all  his  stock,  lying  in  papers  at  the  ware- 
house of  a  third  person,  at  a  certain  price,  and  it  was  agreed  that  the  weight 
should  be  afterwards  ascertained,  after  which  the  vendor  gave  a  note  to  the 
vendee,  directing  the  warehousekeeper  to  weigh  and  deliver  the  starch  to 
the  vendee,  and  part  was  weighed  and  delivered  accordingly,  it  was  held 
that  this  did  not  transfer  to  the  vendee  the  property  in  the  rest,  which  had 
not  been  weighed  and  delivered,  tlie  weighing  of  the  starch  being,  by  the 
terms  of  the  contract,  a  condition  which  was  to  precede  the  absolute  vesting 
of  the  property  (c). 

And  where  the  goods  sold  are  part  of  a  larger  stock,  and  a  separation  is 
necessary  previous  to  delivery,  no  property  passes  until  the  separation  is 
complete  (d). 

The  property  in  goods  may  also  pass  under  a  contract  of  sale  by  delivery,   Transfer  l>y 
without  payment,  so  as  to  devest  the  vendor  of  his  lien  for  the  price  (e).  '^  '^*^''y- 

And  a  partial  delivery  is  sufficient  to  vest  the  property  where  there  is  no 
intention  manifested  to  separate  the  one  part  from  the  rest.  Thus  the 
delivery  of  part  of  a  cargo  of  goods,  where  there  appears  to  be  no  intention, 
cither  previously  or  at  the  time  of  delivery,  to  separate  that  part  from  the 
rest,  is  in  law  a  delivery  of  the  whole  cargo  {/). 

It  is  otherwise  where  such  an  intention  is  manifested,  as  where  the 
vendee  asks  leave  to  take  part  away(5r). 


Noy's  Max.  c.  42 ;  Hob.  442.  Supra,  tit. 
yuERiFF  ;  aud  Goode  v.  Langley,  7  B.  & 
€.  2G. 

(h)  Per  Lord  Ellenborough  in  Hanson 
V.  Meyer,  6  East,  614.  And  see  Zaijiiry 
v.  Furnell  §•  another,  2  Camp.  240. 

(c)  Hanson  v.  Meyer,  0  East,  014.   See 

also   Withers  v.  Lyss,  4  Camp.  237.     So 

where  a  quantity  of  turpentine  in  casks 

was  sold  in  lots  at  an  auction,  at  a  certain 

price  per  cv^t.,  eacli  cask,  except  the  two 

last,  being  marked  at  a  certain  weight,  at 

which  they  were  to  be  talten  by  the  buyer, 

the  two  last  lots  being  reserved  to  fill  up 

the  rest,  and  being  on  that  account  sold  at 

uncertain  quantities,   and   after  the  sale 

some  of  the  casks  were  filled  up,  but  the 

filling  up  of  the  rest  was  not  completed, 

when  the  whole  was  consumed  by  fire,  it 

was  lield  that  the  property  in  those  casks 

which  had  been  filled  up  was  transferred  to 

the  buyer,  but  that  those  which  were  not 

filled   up   remained   the    property    of  the 

seller  {Rugg  v.  Minett,   11   East,  210). 

So  where  50  out  of  90  tons  of  Greenland 

oil  were  sold,  and  an  order  was  given  by 

the  seller  for  the  delivery  of  the  oil  to  the 

buyer,- and  it  was  found  as  a  fact,  in  a  case 

reserved  for  the  opinion  of  the  Court,  that 

before  Greenland  oil  is  delivereil,  it  is  tlie 

constant  custom  to  have  the  casks  searched 

by  a  cooper  employed  by  the  seller,  and 

for  a  broker,  on  behalf  of  both  buyer  and 

seller,  to  attend  and  make  a  minute  of  the 

loot-dirt  and  water  in  each  cask,  and  that 

then  each  cask  is  filled  up  at  the  seller's 


expense,  and  delivered  in  a  complete  state; 
and  that  those  things  had  not  been  done  ; 
the  Court  held  that  the  property  in  the 
oil  did  not  vest  in  the  vendee.  Wallace  v. 
Breeds,  13  East,  522.  When  goods  are 
sold  in  bulk  at  so  much  per  ton,  the  pro- 
perty does  not  pass  until  they  are  weighed. 
Simmons  v.  Sioift,  5  B.  &  C.  857. 

{d)  By  a  sale  of  oil  out  of  a  merchant's 
stock,  consisting  of  large  quantities  in  dif- 
ferent cisterns,  no  property  passes  without 
a  separation  of  the  part  sold  from  the  rest 
of  the  stock.  White  v.  Wilhes,  5  Taunt. 
178.  And  see  A^isten  v.  Craven,  4  Taunt. 
644.  Shepley  v.  Davis,  5  Taunt.  617. 
Busk  V.  Davis,  2  M.  &  S.  397.  These 
cases  seem  to  overrule  that  of  Whitehouse 
V.  Frost,  12  East,  614. 

(e)  Sluhey  v.  Hay  ward,  2  H.  Bl.  504. 
Hammond  v.  Anderson,  1  N.  R.  69.  H. 
at  Bristol  sells  wool  to  J.  for  bill  at  nine 
mouths ;  no  bill  is  drawn,  but  samples  are 
taken,  and  several  bags  are  delivered  to 
sub-purchasers ;  J.  n  sells  the  residue  to 
G.,  and  G.  transmits  the  delivery-order 
from  London  on  the  16th  to  //.  at  Bristol; 
on  the  21st  J.  becomes  insolvent;  H.  not 
having  before  then  signified  his  dissent, 
the  property  is  vested  in  G.  Green  v. 
Haythorne,  1  Starkie's  C.  447.  The  Ware- 
housing Act,  6  Geo.  4,  c.  112,  s.  19,  pro- 
vides that  the  sale  of  bonded  goods  sUull 
be  valid,  though  they  remain  in  the  ware- 
house of  tlie  vendor. 

(./■)  Shibey  v.  Hayward,  2  H.  B.  504. 
I'g)  Bunney  v.  Puyntz,  4  B.  &  Ad.5G8. 
4  I  4 
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a  symboli- 
cal deli- 
very. 


And  where,  from  the  nature  of  the  case,  an  actual  delivery  is  impossible, 
a  symbolical  delivery  is  sufficient.  Thus  where  an  engineer  made  a  symbo- 
lical delivery  to  a  canal  company,  to  whom  he  was  indebted,  of  timber  and 
other  materials  on  their  wharf,  by  the  delivery  of  a  halfpenny,  it  was  held 
that  the  property  was  thereby  transferred  (h). 

Fixtures,  that  is,  things  clearly  fixed  to  the  freehold,  pass  by  a  convey- 
ance of  a  house,  and  giving  possession  (i). 

So  goods  may  be  transferred  by  a  delivery  of  the  bill  of  lading  (k).  And 
where  the  goods  are  in  the  possession  of  a  wharfinger,  and  after  a  contract 
for  the  sale  a  written  order  for  the  delivery  is  communicated  to  the 
wharfinger,  and  assented  to  by  him,  the  property  passes  to  the  vendee, 
although  no  actual  transfer  be  made  in  his  books  (/). 

And  where  by  a  particular  custom  the  vendor  of  goods  is  to  pay  ware- 
house rent  for  two  months  after  the  sale,  but  gives  the  usual  order  for  the 
delivery  to  the  purchaser  within  the  two  months,  the  property  from  that 
time  vests  in  the  vendee,  and  he  is  liable  to  any  subsequent  loss  (m). 

Where  goods  are  lodged  with  the  West  India  Dock  Company,  it  seems 
that  a  delivery  of  the  indorsed  dock-warrant  and  certificate,  from  the  seller 
to  the  buj'^er,  operates  as  a  transfer  of  the  goods  (n). 

A  conditional  delivery  is  not  sufiicient  to  vest  the  property  in  the 
vendee.  Where  goods  are  sold,  to  be  paid  for  on  delivery,  and  a  servant 
delivers  them  without  receiving  the  money,  the  property  is  not  altered  (o). 


A  vendor  has  no  lien  where  his  agent  has 
taken  the  vendee's  note  which  is  out- 
standing; in  indorsees.     lb. 

{h)  Manton  v.  Moore,  7  T.  R.  67. 

(j)  The  owner  of  a  house  in  which  are 
fixtures,  &c.  sells  it  by  auction  ;  a  convey- 
ance is  executed,  and  possession  is  given  ; 
the  fixtures,  that  is,  things  clearly  fixed  to 
the  freehold,  and  fixtures  commonly  so 
called,  and  which  are  removable  as  between 
landlord  and  tenant,  pass  to  the  vendee. 
Coleqrave  v.  Dlos  Santos,  2  B.  &  C.  76. 

(A)  Supra,  429.  Hlbbert  v.  Carter,  1 
T.  R.  745.  Lemprlere  v.  Pasley,  2  T.  R. 
485.  If  the  bill  be  special  to  deliver  the 
goods  to  A.  for  the  use  of  B,,  the  property 
is  vested  in  B  ;  but  if  it  be  general  to  A., 
and  the  invoice  only  shows  that  it  is  to 
the  use  of  B.,  the  property  is  in  A.,  and 
B.  has  but  a  trust.  Evans  v.  Martlett.  1 
Lord  Raym.  271;  3Salk.290;  12Mod.]56. 

{I)  Lucas  V.  Dorrien,  7  Taunt.  278. 
But  where  goods  were  left  in  the  vaults  of 
a  warehouse-keeper  by  agreement  till  the 
Vendee  could  conveniently  remove  them, 
and  the  vendee  marked  them,  and  the 
goods  remained  in  the  warehouse  a  con- 
siderable time,  but  no  notice  of  the  sale 
was  given  to  the  warehouse-keeper,  it 
was  held  that  the  property  passed  to  the 
assignees  of  the  vendor,  who  became  bank- 
rupt after  the  sale.  Knoioles  v.  Horse/all, 
5  B.  &  A.  134.  Secu-s,  where  the  goods 
are  left  in  the  vendor's  custody  until  they 
can  be  shipped  ofi".  Flbin  v.  Matthews, 
1  Atk.  185.  And  see  Thistlethwatte  v. 
Cock,  3  Taunt.  487.  A.  sells  goods  to  B., 
and  gives  a  written  order  on  the  wharfinger 
to  weigh,  deliver,  transfer  and  release,  &cc. 


B.  sells  to  C,  and  delivers  to  him  a  writ- 
ten acknowledgment  obtained  from  the 
wharfinger,  that  he  had  transferred  the 
goods  to  tlie  account  of  C. ;  C.  pays  for 
the  goods,  B.  having  stopped  payment ; 
A.  gives  notice  to  the  wharfinger  not  to 
deliver  the  goods  to  B. :  the  wharfinger 
cannot,  after  his  acknowledgment,  insist 
that  he  holds  the  goods  as  the  agent  of  ^. 
Huwes  v.  Watson,  2  B.  &  C  540.  See 
also  Harman  v.  Anderson,  2  Camp.  243. 
Stoveld  V.  Hughes,  14  East,  308.  Stonard 
V.  Dunkln,  2  Camp.  344.  Cumming  v. 
Brown,  9  East,  506.     Infra,  1227  (z). 

{vi)  Greaves  v.  Hepie,2  B.  &  A.  131. 

(m)  Zw'tngar  v.  Saimula,  1  Moore,  12; 
7  Taunt.  265.  Lucas  v.  Dorrien,  1  Moore, 
29;  7  Taunt.  278.  Spear  v.  Travers,  4 
Camp.  251.  Goods  being  entered  in  the 
books  of  the  West  India  Dock  Company, 
in  the  name  of  A.,  he  received  the  usual 
cheque  for  them,  wliich,  having  sold  the 
goods  to  B.,  he  indorsed  and  delivered  to 
him;  B.  sold  the  goods  to  C,  and  deli- 
vered to  him  the  cheque  or  certificate  in- 
dorsed by  A.,  and  C.  gave  B.  his  accept- 
ance in  payment,  which  was  afterwards 
dishonoured ;  C.  transferred  the  cheque  to 
D.  as  a  security  for  a  debt  which  he  owed 
him;  and  afterwards  A.  obtained  posses- 
sion of  the  goods  by  means  of  a  duplicate 
cheque  or  certificate  obtained  from  the 
West  India  Dock  Company,  by  means  of  a 
false  representation  that  the  original  was 
lost ;  A.  had  paid  rent  for  the  goods  down 
to  that  time  :  it  was  held  that  D.  was  en- 
titled to  recover  in  trover  against  A.  See 
Heyser  v.  Sase,  1  Gow.  58. 

(o)  Per  Bayley,  J.,  in  Bishop  \.  Shlllito, 
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And  if  goods  be  obtained  by  false  pretences,  under  colour  of  purchasing   Trover, 
them,  the  property  is  not  altered  by  a  delivery  {q). 

If  the  vendee  by  a  false  representation  obtain  possession  of  goods  with  a 
preconceived  design  not  to  pay  for  them,  no  property  passes  (r)  ;  and 
whether  he  had  in  fact  formed  such  a  design,  is  a  question  for  the  jury  (s). 

The  vendee  of  a  ship  who  claims  by  virtue  of  a  sale  by  the  master,  in  a   By  veiidoc 
foreign  country,  must  not  only  prove  the  sale,  but  also  that  it  was  necessary,   of  a  slup. 
and  That  it  took  place  under  circumstances  which  would  have  induced  the 
owner  himself  to  have  sold  the  vessel  {t). 


2  B.  &  A.  329,  n. ;  Woods  v.  Russell,  5 
B.  &  A.  942.  Goods  are  sent  by  the  plain- 
tiff on  an  order  of  purchase  by  Berkeley, 
by  a  ship  chartered  by  him,  of  which  the 
defendant  is  master,  with  an  Invoice  of 
wlieat  bought  by  order  of  Berkeley,  and 
shipped  at  his  risk  to  Harris  §•  Co.  Lon- 
don, and  an  indorsed  bill  of  lading  is  trans- 
mitted to  Harris  §■  Co.  Ijy  Bei-keley ;  and 
by  the  original  terms  of  the  contract,  the 
wheat  was  to  be  sent  to  London,  and  bills 
were  to  be  drawn  on  Harris  §•  Co.  for  the 
amount ;  Berkeley  cancels  his  orders,  and 
gives  notice  to  Harris  §-  Co.  not  to  ac- 
cept the  bills  ;  the  acceptance  of  the  bills 
is  a  condition  precedent  to  the  vesting  of 
the  property,  and  an  action  is  maintainable 
against  the'  defendant  for  non-delivery  of 
the  cargo  according  to  the  plaintiff's 
orders,  and  it  was  held  that  the  plaintiffs 
were  entitled  to  recover  the  price  of  the 
cargo  wlien  it  reached  the  port  of  dis- 
charge, and  was  delivered  according  to 
Berkeley's  order.  Brandt  v.  Bowlby,  3 
B.  &  A(i.  932.  A.  buys  of  B.  a  coach,  to 
be  paid  for  by  certain  "bills,  with  a  license 
to  B.  to  retain  possession  in  case  the  bills 
be  not  paid ;  such  license,  it  has  been 
held,  is  merely  personal,  and  not  binding 
against  the  personal  representatives  of  .4., 
tiiougli  the  bills  were  not  paid.  Hawes 
V.  Ball,l  B.  &C.  481. 

{q)  Noble  v.  Adams,  7  Taunt.  59. 
Gibbs,  C.  J.,  in  summing  up  to  the  jury, 
said,  that  if  the  jury  thought  that  the 
jilaiutiff  went  down  to  Scotland,  having 
formed  a  deliberate  plan  to  put  off  bad 
bills  for  valuable  mercliandizes,  knowing 
the  same  would  never  be  paid  for,  and  in- 
tending then  to  abscond  with  the  goods, 
or  to  throw  them  into  an  immediate  bank- 
ruptcy, or  to  pass  them  over  to  a  parti- 
cularfy  favoured  creditor,  he  was  of  opi- 
nion that  the  plaintiff  had  been  guilty  of  a 
fraud,  and  that  the  sale  would  not  change 
the  property.  Note,  that  in  the  aliove 
case  the  action  was  against  the  wharfinger 
in  wliose  hands  they  had  been  deposited  by 
tlie  plaintiff. 

In  the  case  of  Parker  \.  Patrick,  5  T.  R. 
175,  where  goods  obtained  from  A.  by 
false  pretences  had  been  pawned  to  B.  for 
a  vahuiljle  consideration,  and  A.  ol)tained 
possession  of  the  goods,  it  was  held  that  B. 


might  maintain  trover  for  them.  See  Hor- 
wood  V.  Smith,  2  T.  R.  720. 

(r)  Earl  of  Bristol  v.  Wilmore,  1  B. 
&  C.  514.  The  contract  was  for  ready 
money ;  but  the  vendee  obtained  possession 
of  the  goods  from  the  servant  of  the  ven- 
dor, by  delivering  him  a  cheque  upon  a 
banker,  which  he  represented  to  be  as  good 
as  money, but  in  fact  he  had  then  over  drawn 
his  account  for  some  months,  and  payment 
was  refused ;  held  that  the  qnestion,  wlie- 
ther  the  sale  was  vitiated  by  fraud,  de- 
pended on  the  fact  whether  tlie  vendee 
obtained  possession  of  the  goods  witli  a 
preconceived  design  not  to  pay  f  :r  them. 
See  Noble  v.  Adams,  7  Taunt.  59.  Par- 
ker V.  Pat/  ick,  5  T.  R.  1 75.  Gladstone 
v.  Hadioen,  1  M.  &  S.  517.  R  v.  Jack- 
son, 3  Camp.  370.     R.  v.  Freeth,  supra. 

If  a  factor  pledge  goods  consigned  to 
him  for  sale,  as  a  security  for  a  debt,  and 
afterwards  sell  them  to  the  creditor  at  the 
market  price,  but  no  money  passes,  tlie 
sale  is  void.  Kuckeln  v.  Wilson,  4  B.  & 
A.  443.  So  if  a  factor  barter  the  goods. 
Guerreiro  v.  Peill,  3  B.  &  A.  616.  See 
also  Guichard  v.  Morgan,  4  Moore,  30. 
The  drawing  bills  on  a  factor  against  a 
consignment,  does  not  authorize  him  to 
raise  money  by  pledging  the  goods.  Field- 
ing v.  Kymer,  2  B.  &  B.  039.  See  also 
Queiroz  v.  Trueman,  3  B.  &  C.  342. 
Wlien  A.  having  sold  barley  to  a  trader, 
and  suspecting  his  solvency,  repurchased 
it  by  the  agency  of  a  third  person,  it  was 
held  to  be  no  fraud  upon  the  bankrupt  laws. 
Harris  v.  Lunell,  1  B.  &  B.  390. 

{s)  1  B.  &  C.  514. 

{t)  Hayman  v.  Molton,5  Esp.  C.  05. 
And  see  Abbott's  L.  S.  5.  So  as  to  the 
sale  of  a  cargo.  Freeman  v.  East  India 
Company,  5  B.  iSc  A.  017.  See  also  Mor- 
ris V.  Robinson,  3  B.  &  C.  190.  The  vice- 
admiralty  court  of  a  foreign  country  has  no 
authority  to  direct  the  sale  of  a  cargo  not 
perishable,  where  there  was  no  necessity 
for  the  sale ;  and  a  recovery  against  the 
shipowners  to  tlie  amount  of  the  value  of 
the  ship  and  freight  does  not  preclude  the 
owner  of  the  cargo  from  recovering  against 
a  purchaser  of  the  goods.     Ibid.     See  also 

Cannon  v.  Mnllman,  1  Bing.  243  ;  and  the 

case  of  the  Gratltudine,  3  Rob.  A.  R.  240. 

Rcidv.  Darby,  10  East,  143.     Reed  v. 

Bonham--i  B.  &  B.  147. 
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Where  the  assignees  of  a  bankrupt  sue  in  trover  lor  goods  which  have 
been  sold  to  the  bankrupt,  it  is  incumbent  on  them,  where  a  stoppage  in 
transitu^  relied  upon,  to  prove  that  the  transltus  was  determined.  Whether 
the  transitus  be  determined  or  not,  seems  to  be  a  question  of  law  arising 
upon  the  special  circumstances  of  the  case.  The  object  of  proof  in  such 
cases,  is  an  actual  or  constructive  delivery  {ii)  of  the  goods  to  the  vendee  or 
his  representative.  The  general  nature  of  the  evidence  lias  already  been 
adverted  to  {x). 

Assignees  of  a  bankrupt  cannot  recover  the  value  of  goods  sold  by  the 
bankrupt  to  the  defendant,  after  an  act  of  bankruptcj'  committed  by  the 
bankrupt,  of  which  the  defendant  had  no  notice,  without  at  least  tendering 
to  him  the  price  {y). 


(m)  As  by  the  delivery  of  the  key  of  the 
warehouse  in  which  they  are  deposited 
{Ellis  V.  Hunt,  3  T.  R.464.  Cojwland  v. 
Stein,S  T.  R.  I'JO) ;  by  payment  of  rent  for 
the  warehouse  {Hurry  v.  Mangles,  1 
Camp.  452.  Harmnn  v.  A nderson, 2  Camp. 
243) ;  the  lodgment  of  a  delivery-note  with 
the  wharfinger.  (Ibid.).  By  a  part  delivery, 
where  there  is  no  intention  to  separate  part 
from  the  rest  {Slubey  v.  Hayward,  2  H.  B. 
504.  Hammond  v.  Anderson,  1  N.  R.  G9. 
JEx parte  Gioynne,  12  Ves.  jun.  379.  Sto- 
veld  V.  Hughes,  14  East,  308).  By  de- 
livery at  the  warehouse  of  the  vendee's 
agent,  where  no  ulterior  or  more  complete 
delivery  is  contemplated  {Leeds  v.  Wright, 
3  B.  &  P.  320.  And  see  3  B.  k  P.  127. 
Scott  V.  Pettlt,  3  B.  &  P.  469) ;  as  where 
they  are  sent  to  an  agent,  who  under  gene- 
ral orders  from  the  vendor  sends  them  to  a 
packer  (Ibid.)  ;  or  by  an  act  of  ownership 
exercised  by  the  vendee  whilst  the  goods 
are  in  the  hands  of  his  agent,  although  they 
Jiave  not  reached  the  place  of  ultimate  des- 
tination {Wright  v.  Lawes,  4  Esp.  C.  82). 
By  delivery  on  board  a  ship  chartered  and 
fitted  out  by  the  vendee  {Fowlei-  v.  Kyner, 
cited  7  T.  R.  442 ;  1  East,  562 ;  3  East, 
396).  By  reaching  an  expediter,  who  holds 
them  till  he  receives  orders  for  their  fur- 
ther destination  {Dixon  v.  Baldioln,  5 
East,  175).  By  being  sent  by  the  vendor 
to  the  ultimate  place  of  destination  men- 
tioned by  the  vendee  {Roioe  v.  Pickford, 
8  Taunt.  83.  Forster  v.  Frampton,  7  B. 
&  C.  107);  or  by  the  act  of  the  vendee's 
taking  possession  before  they  arrive  at  that 
place,  so  as  to  prevent  the  delivery  there, 
and  terminate  the  transitus.  Foster  v. 
Frampton,  6  B.  &  C.  107. 

But  such  a  delivery  as  would  be  sufficient 
in  the  absence  of  insolvency  to  vest  the 
property  in  the  vendee,  is  frequently  insuf- 
ficient to  divest  the  right  of  stoppage  in 
transitu.  It  seems  to  be  a  general  rule, 
that  so  long  as  the  goods  are  in  the  posses- 
sion of  one  who  is  a  mere  agent,  to  forward 
them  in  order  to  give  a  more  complete  pos- 
session to  the  vendee,  the  trantttus  conti- 
nues :  as  where  they  are  delivered  to  a 
wliarfinger  to  be  forwarded  to  the  vendee 
{Hodgson  v.  Loy,  7  T.  R.  440.     Mills  v. 


Ball,  2  B.  &  P.  457.  Smith  v.  Goss,  1 
Camp.  282);  although  the  wharfinger  be 
employed  by  the  vendee  {Smith  v.  Goss,  1 
Camp.  282.  Oppenheun  v.  lins.^el,  3  B. 
&  P.  42.  And  see  Snee  v.  Prescott,  1  Atk. 
245.  LicJibarroio  v.  Mason,  1  H.  B.  364, 
Hunt  V.  Ward,  cited  3  T.  R.  467.  Feize 
V.  Wray,  3  East,  93);  or  to  an  agent  wlio 
purchases  for  a  principal  abroad,  and  informs 
the  vendor  at  the  time  of  the  purchase  that 
the  goods  are  to  be  sent  to  Lisbon  ( Coates 
V.  Railton,  6  B.  &  C.  422) ;  or  to  a  packer 
by  order  of  the  vendee  {Hunt  v.  Ward,  3 
T-  R.  467);  provided  the  vendee  does  not 
use  the  wharfinger's  or  packer's  warehouse 
as  his  own,  and  that  he  contemplates  an 
ulterior  place  of  delivery  {Wright  v.  Laices, 
4  Esp.  C.  82.  Per  Chambre,  J.,  Richard- 
son V.  Goss,  3  B.  &  P.  119).  So  a  delivery 
of  plate  to  an  engraver  employed  by  the 
vendor  {Oicenson  v.  Morse,  7  T.  R.  64); 
of  goods  to  a  common  carrier  {Stokes  v.  La 
Riviere,  cited  3  T.  R.  466.  Hunter  v. 
Beal,  Ibid.),  so  long  as  the  lien  of  the  carrier 
remains  {Craicshaio  v.  Fades ,  1  B.  &  C. 
181) ;  or  on  board  a  general  ship  (Ibid,  and 
3  East,  397 ;  7  T.  R.  440.  Mills  v.  Ball, 
2  B.  &  P.  457),  though  at  the  risk  and  ex- 
pense, and  in  the  name  and  by  the  appoint- 
ment of  the  vendee;  will  not  devest  the 
right  of  stoppage  in  transitu.  And  see 
Ruck  V.  Hatjield,  5  B.  6c  A.  632. 

The  right  of  stoppage  m  transitu  cannot 
be  exercised  to  the  disturbance  of  the  right 
of  third  persons.  If  the  first  vendor  do 
any  act  by  which  he  sanctions  tlie  sale  by 
his  vendee,  his  right  of  stoppage  in  transitu 
is  devested.  See  the  opinions  of  the  Judges, 
in  Haioes  v.  Watson,  2  B.  &  C.  540. 
Stoveld  V.  Hughes,  14  East,  308.  Harm  an 
V.  Anderson,  2  Camp.  243.  Part  payment 
for  the  goods  does  not  devest  the  right  to 
stop  in  transitu,  but  only  reduces  the  equi- 
table lien  pro  tanto.  Hodgson  v.  Loy,  7 
T.  R.  440.  Feize  v.  Wray,  3  East,  103. 
And  proof  under  the  commission  amounts 
at  most  to  part  payment.     Ibid. 

(.t)  Sujyra  tit.  Bankrupt. 

{y)  Hill  V.  Farnell,  9  B.  &  C.  45.  For 
the  payment  is  valid  under  the  stat.  6  G. 
4,  c.  66,  s.  82 ;  and  where  money  had  been 
paid  by  the  vendor  in  discharge  of  the 
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A  defendant  in  trover  for  goods  deposited  with  him  by  the  plaintiff,  as 
his  warelioiiseman,  having  received  notice  from  A.  B.,  who  claims  property 
in  the  goods,  to  hold  them  on  his  account,  is  not  estopped  from  setting  up 
the  claim  of  A.  B.  by  way  of  defence  to  the  action  (r). 

But  where  a  warehouseman,  at  the  request  of  the  vendor,  gave  a  written 
acknowledgment  to  the  vendee  that  he  held  the  goods  for  the  latter,  it  was 
held  that  he  could  not  refuse  to  deliver  them  on  the  ground  that  by 
custom  the  property  does  not  vest  in  the  vendee  till  re-measurement  (a). 

If  the  defendant  rely  for  his  defence  on  a  sale  of  the  chattel  to  him  in 
market  overt,  it  will  be  necessary  to  show  {b)  the  time  (e),  place  {d),  and 
circumstances  of  the  sale  {e). 

The  vendee  may  recover  the  deposit  or  price,  as  money  had  and  received 
to  his  use,  in  all  cases  where  the  contract  is  rescinded,  either  by  the  very 
terms  of  the  original  contract,  or  by  consent,  or  by  the  act  of  the  defendant ; 
for  then  the  consideration  wholly  fails  (_/).  Or  where  the  contract  is  wholly 
void  by  reason  of  fraud  (g). 


Defence 
by  ware- 
liouseiuau. 


duties  on  bonded  wine  sold  to  C,  who 
afterwards  hecanie  a  bankrupt,  it  was  held 
tliat  tlie  assignees  could  not  maintain  trover 
against  the  vendor  or  his  agent,  without 
tendering  tlie  amount  of  the  duties  so  paid. 
Winks  V.  Hassall,  9  B.  &  C.  372. 

{z)  Ogle  \.  Atkinson.  1  Marsh.  323;  5 
Taunt.  759.  Noble  v.  Adams,  7  Taunt. 
59.     5'2</jm,  1224(?). 

(rt)  Stoiwrdv.  Dunkin,  2  Camp.  344. 
Svj^ra,  1224  (/). 

(ft)  Contrary  to  tlie  general  rule,  that  a 
party  can  transfer  no  greater  interest  than 
he  possesses,  the  law  sanctions  sales  in 
market  overt,  although  the  vendor  had  no 
property  in  tJie  subject  of  sale,  with  a  view 
to  the  general  convenience  of  purcliasers 
who  resort  to  them,  and  who  liave  no 
means  of  knowing  the  rights  of  the  sellers; 
but  at  the  same  time  requires  such  sales  to 
be  made  publicly  and  openly.  Such  sales, 
however,  are  not  bindmg  on  the  King. 
And  by  the  stat.  1  Jac.  1,  c.  21,  the  sale 
of  goods  wrongfully  taken,  to  a  pawnbroker, 
in  London  or  within  two  miles  thereof,  does 
not  alter  the  property.  And  if  the  buyer 
knew  the  property  not  to  be  in  the  seller, 
or  if  there  be  any  fraud  in  the  transaction; 
if  he  knew  the  seller  to  be  an  infant,  or  feme 
covert  not  usually  trading  for  herself;  or 
if  the  sale  be  not  made  originally  or  wholly 
in  the  fair  or  market,  or  not  at  the  usual 
hours ;  the  owner's  jroperty  is  not  bound 
by  it.  So  the  owner  of  stolen  goods  prose- 
cuting the  felon  to  conviction,  is  entitled 
to  restitution.  Sicpra,  tit.  Trover.  And 
by  the  stat.  2  &  3  Ph.  &  M.  c.  7,  and  31 
Eliz.,  a  purchaser  of  a  stolen  horse  in  a 
fair  or  market  overt  gains  no  property  in 
the  horSe,  unless  he  shall  he  openly  exposed 
in  the  time  of  such  fair  or  market,  for  one 
whole  hour  between  ten  in  the  morning  and 
sunset,  in  the  public  place  used  for  such 
sale,  and  not  in  any  private  yard  or  stable. 


Sale  in 
market 
overt. 

Money  had 
and  re- 
ceived. 


and  be  afterwards  brought  by  both  the 
vendor  and  vendee  to  the  book-keeper  of 
such  fair  or  market,  and  toll  be  paid,  if  any 
be  due,  and  if  not,  one  penny  to  the  book- 
keeper, who  shall  enter  down  the  price, 
colour  and  marks  of  the  horse,  with  the 
names,  additions  and  abodes  of  the  vendee 
and  vendor,  the  latter  being  properly  at- 
tested ;  nor  shall  sucli  sale  take  away  the 
property  of  the  owner  if,  within  six  months 
after  the  horse  is  stolen,  he  put  in  his  claim 
before  some  magistrate  where  the  horse 
shall  be  found,  and  within  forty  days  more 
prove  such  horse  his  property  by  the  oaths 
of  two  witnesses,  and  tender  to  the  person 
in  possession  such  price  as  he  bond  fide 
paid  for  him  in  market  overt.  If  the  points 
above  mentioned  be  not  attended  to,  the 
sale  is  void,  and  the  owner  shall  not  lose 
his  property,  but  at  any  distance  of  time 
may  seize  his  horse,  or  bring  an  action  for 
him.  2  Comm.  450;  Long  on  Sales,  104. 
It  seems  to  be  now  settled,  that  if  the  ven- 
dor on  such  a  sale  were  to  euter  a  wrong 
name  in  the  book  of  the  market,  the  sale 
would  be  void.  Gibbs's  Case,  Owen  27 ; 
1  Leon.  158 ;  overruling  Wilkes  v.  Moor- 
foots,  Cro.  Eliz.  86. 

(c)  See  the  last  note. 

{d)  The  sale  must  be  made  in  an  open 
place,  not  in  a  back  room  or  warehouse. 
The  sale  of  plate  in  a  scrivener's  shop  would 
not  be  valid.  In  London  every  shop  in 
which  goods  are  publicly  exposed  is  market 
overt,  except  on  Sunday,  2  Comm.  449. 
The  strand  is  not  market  overt;  12  Mod. 
521.  A  wharf  is  not  a  market  overt,  al- 
though goods  be  usually  sold  there.  Wil- 
kinson  V.  K'mg,  2  Camp.  335. 

(e)  Supra,  note  (6).  The  transaction 
to  charge  the  property  must  be  a  sale  for  a 
valuable  consideration,  and  nota  gift.  Case 
of  Market  Overt,  5  Co.  83,  b.;  2  Ins.  713. 

(/)  See  Payne  v.  Whorle,  7  East,  274. 

Street 


(ij)  Camj)bcll 


Fleming,  1  A.  k,  E.  40-     Secus,  if  aftef   discoveruig  the  fraud  he 
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AVhere  the  price  of  goods  has  been  paid,  the  vendee  cannot  recover  tlie 
price  as  upon  a  faihire  of  consideration,  although  the  goods  were  in  a  bad 
condition,  or  even  unfit  for  use  (h). 

A  witness  who  is  answerable  to  a  vendee,  in  case  the  title  turn  out  to  be 
defective,  is  not  competent  to  support  the  title  in  an  action  against  his 
vendee,  founded  on  an  alleged  defect  of  title  (i).  But  one  who  has  sold  an 
inheritance  without  any  covenant  for  good  title  or  warranty,  is  competent 
to  prove  the  title  of  his  vendee  (J). 

The  owner  of  property  is  competent  either  to  affirm  or  disaffirm  a  sale  by 
himself,  in  an  action  between  other  parties ;  for  the  verdict  would  not  be 
evidence,  either  for  him  or  against  him,  in  any  future  action.  Thus,  in  an 
action  of  trover  for  a  horse,  a  witness  is  competent  to  prove  that  the  plain- 
tiff agreed  that  the  witness  should  take  the  horse  as  a  security  for  15/., 
deposited  by  the  witness  with  the  plaintiff,  and  that  the  horse  should  be  sold 
at  the  next  Woodbridge  fair,  if  the  money  was  not  paid  in  the  meantime. 


Street  v.  Blay,  2  B.  &  Ad.  462.  Edmonds 
v.  Chapman,  1  M.  Sc  W.  231 .  Gompertz 
v.  Benton,  1  C.  &  M.  207.  Infra,  tit. 
Warrantt.  Secus,  wliere  the  parties 
cannot  be  placed  in  statu  quo.  Hunt  v. 
Silh,  5  East,  449.  The  plaintiffs  agreed 
to  purchase  "  about  300  quarters,  more  or 
less,"  of  foreign  rye,  shipped  on  board  the 
A.  E.  at  Hamburgh,  at  a  certain  price, 
subject  to  the  vessel's  safe  arrival  with  the 
goods  on  board,  and  being  unsold  at  Ham- 
burgh ;  the  ship  brought  350  quarters,  and 
the  defendants  refused  to  deliver  any  part 
unless  the  plaintiffs  would  accept  the  whole; 
the  plaintiffs  abandoned  the  contract,  and 
brought  an  action  to  recover  back  a  sum 
of  money  which  they  had  paid  for  300 
quarters.  Held  by  Lord  Teuterden,  C.  J., 
and  Littledale,  J.,  that  by  the  words 
"about"  and  "more  or  less"  the  parties 
could  not  be  taken  to  have  contemplated 
so  large  an  excess  as  50  over  300  quarters ; 
by  Parice,  J.  and  Patteson,  J.,  that  at  all 
events  it  lay  ou  the  defendants  to  show  that 
such  an  excess  above  the  quantity  named 
was  in  contemplation ;  and  if  from  the 
obscurity  of  the  contract  they  were  unable 
to  do  so,  their  defence  failed.  Semble 
that  evidence  of  mercantile  men  as  to  the 
words  "  about "  and  "  more  or  less,"  in 
such  a  contract,  is  not  admissible.  Cross 
V.  EgUn,  2  B.  &  Ad.  106.  Where  upon 
the  sale  of  premises  and  fixtures  to  be 
appraised,  and  possession  given  on  the  25th 
March,  or  the  deposit  paid  to  be  forfeited, 
the  appraisers  of  each  met  on  that  day,  but 
one  informed  the  other  he  could  not  com- 
plete it  on  that,  but  would  do  so  on  the 
following  day,  to  which  no  objection  was 
made,  but  on  the  following  day  the  seller 
refused  to  allow  him  so  to  do,  or  to  com- 
plete the  contract ;  held  that,  as  it  was  the 
duty  of  his  agent  to  communicate  to  his 
principal  what  had  passed  on  the  previous 


day,  it  was  to  be  presumed  he  had  done  so, 
and  that  if  he  meant  to  rely  on  the  for- 
feiture if  the  contract  was  not  strictly 
performed,  he  should  have  communicated 
to  the  other  party  such  intention  ;  which 
not  having  been  done,  the  purchaser  was 
entitled  to  recover  back  his  deposit.  Car- 
penter V.  Blandford,  8  B.  &  C.  577. 
Where  the  vendor  was  unable  to  complete 
his  title  on  the  day  appointed,  and  the 
purchaser  was  not  ready  to  pay  the  pur- 
chase money  on  that  day,  it  was  held  that 
the  contract  was  entirely  vacated,  and  that 
the  purchaser  was  entitled  to  recover  his 
deposit.     Clarlte  v.  King,  R.  &  M.  394. 

(•/*)  Fortune  v.  Lingham,  2  Camp.  416. 

(i)  2  Roll.  Ab.  685 ;  Str.  445.  In  the 
case  of  Briggs  v.  Crick,  5  Esp.  C.  99,  cor. 
Lord  Alvanley,  it  is  stated  to  have  been 
ruled  that  the  original  vendor  of  a  horse, 
with  a  warranty  of  soundness,  was  a  com- 
petent witness  to  prove  the  soundness  at  the 
time  of  the  sale  by  him,  in  an  action  against 
his  vendee  ou  a  similar  warranty,  on  the 
ground  that  there  was  no  direct  interest, 
and  that  the  horse  might  have  been  sound 
when  sold  by  the  witness,  yet  unsound  when 
sold  by  the  defendant.  But  the  principle 
of  this  decision  appears  to  be  dul)ious  ;  for 
unless  the  testimony  as  to  the  soundness  at 
the  time  of  the  former  sale  tended  to  prove 
soundness  at  the  time  of  the  latter  sale,  it 
would  be  irrelevant.  If,  on  the  other  hand, 
his  testimony  of  the  soundness  at  the  time 
of  the  first  sale  tends  to  proof  of  soundness 
at  the  time  of  the  second,  then  the  wit- 
ness seeks  to  establish  a  fact,  iu  which,  if 
he  failed,  damages  would  be  recovered,  to 
which  he  would  it  seems  be  liable  on  nega- 
tiving the  fact  which  he  attempted  to 
prove,  viz.  the  soundness  at  the  time  of  the 
tirst  sale.  See  Lezvis  v.  Peake,  7  Taunt. 
153;  supra.  Vol.  I.  tit.  Witness. 

{j)  Busby  V.  Greenslate,  Str.  445. 


continue  to  deal  with  the  chattel  as  his  own ;  and  the  right  of  repudiation  is  not  revived 
by  the  subsecjuent  discoverv  of  another  incident  in  the  same  fraud.  And  see  Eusbi/ v. 
Jurratt,  9  B.  ix:  C.  928. 
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and  tliut  the  witness  sold  him  to  the  defendant  at  that  fair,  tlie  money  not    Compo- 
havii.-beenpaid(A).  ^'''''-^^■ 

So  in  an  action  between  tlie  assignees  of  Greaves  a  bankrupt,  and  a  pur- 
chaser from  a  judgment-creditor,  who  had  taken  the  goods  in  execution,  it 
was  held  that  a  witness  was  competent  to  prove,  on  the  part  of  the  defendant, 
that  he  being  the  owner  of  the  goods  had  contracted  with  the  bankrupt  for 
the  sale,  and  had  given  him  a  delivery-order  merely  to  enable  him  to  take 
home  the  oil  and  inspect  it  in  bulk ;  and  that  it  was  expressly  stipulated 
that  the  bankrupt  should  not  sell  the  oil  until  the  witness  had  been  i)aid  by 
a  good  bill  (/). 

It  has  been  held,  that  in  an  action  for  goods  sold  to  the  defendant,  and 
delivered  to  A.  B.  at  his  (the  defendant's)  request,  A.  B.  is  not  a  competent 
witness  for  the  plaintiff  to  prove  this,  without  a  release  (?n). 

And  one  who  has  purchased  goods  in  his  own  name,  is  not,  it  has  been 
held,  a  competent  witness  for  the  plaintiff  to  prove  that  he  acted  merely  as 
agent  to  the  defendant  (m). 

A  witness  proved  to  be  a  co-partner  with  the  defendant  is  not  competent 


{k)  Nix  v.  Cuttinq,  4  Taunt.  18. 

\l)   Ward  V.  Wilkinson,  4  B.  &  A.  410. 

(m)  Wright  v.  Wardlc,  2  Camp.  200, 
cor.  Lord  EHenborough.  The  competency 
of  A.  B.  was  contended  for  on  the  ground 
that  the  plaintiff,  after  bringing  that  action, 
could  not  resort  to  A.  B.;  and  Lord  Ellen- 
borough  was  at  first  inclined  to  admit  the 
testimony ;  but  afterwards,  it  is  stated, 
deemed  a  release  to  be  necessary,  on  the 
ground  that  the  witness  might  have  misled 
the  plaintiff,  and  might  still  be  liable  in 
case  of  detection.  But  qu.  whether  the 
first  impression  of  that  very  learned  Judge 
was  not  the  correct  one,  and  whether,  upon 
general  principles,  fraud  is  to  be  presumed 
in  order  to  raise  an  exception  to  the  com- 
petency of  a  witness.  See  R.  v.  Neivland, 
East's  P.  C.  1001.  Sec  Larbalastier  v. 
Clark,  1  B.  &  Ad.  899 i  sujira,  Vol.  1.  tit. 
Witness. 

(h)  M' Brain  v.  Fortune,  3  Camp.  317. 
Lord  Ellenborough  said,  "  I  do  not  think 
he  can  be  examined,  either  on  the  ground 
that  he  is  a  necessary  witness,  or  that  he 
stands  indifferent  between  the  parties.  If 
he  was  tiie  agent  of  the  defendants,  there 
is  no  reason  why  this  circumstance  should 
not  be  proved  by  other  evidence*.  Thus 
he  has  a  clear  interest  without  any  coun- 
terbalance in  the  event  of  this  action.  If 
it  succeeds,  the  verdict  would  be  evidence 
for  him  in  an  action  against  himself,  to 
which  he  is  primH  facie  liable.  The  re- 
medy which  it  is  supposed  he  would  have 
against  the  defendants  if  he  were  to  be 
sued  on  this  contract,  cannot  be  thought 
to  render  it  a  matter  of  indifference  to  him 
whether  the  plaintiff  shall  succeed  in  this 
action,  or  be  driven  to  sue  him  as  the  real 
purchaser  of  the  goods ;  he  is  not  in  the 


situation  of  a  broker,  for  a  broker  buys 
and  sells  in  the  name  of  his  principal,  and 
has  no  personal  liability  to  be  discharged 
by  the  effect  of  his  evidence." 

But  in  the  case  of  Evans  v.  Williams 
(cited  7  T.  R.  481),  Lord  Kenyon  held  that 
the  captain  of  a  ship  was  competent  to 
prove  that  the  money  which  the  plaintiff 
sought  to  recover  was  borrowed  for  the  use 
of  the  defendant's  ship,  and  not  fur  his  own 
use,  and  although  he  had  given  a  bill  of 
exchange  fur  the  amount ;  and  that  as  the 
owners  would  have  a  remedy  over  against 
him,  he  stood  indifferent.  And  see  Bocher 
V.  Busker,  1  Starkie's  C.  27;  and  Ilderton 
V.  Atkinson,  7  T.  R.  480;  and  Vol.  I.  tit. 
Witness. — Competency. 

Where,  in  an  action  for  fitting  up  a  house, 
at  the  request  of  the  owner,  the  owner 
was  called  by  the  ])laintiff  to  prove  an 
agreement  between  the  owner  and  the  de- 
fendant, by  which  the  latter  had  agreed  to 
execute  the  work  for  a  certain  sura,  Lord 
Kenyon  held  that  he  was  incompetent 
{Neio  v.  Chidgy,  Peake's  C.  98.)  Yet  if 
no  such  agreement  in  fact  existed,  the 
witness  would  be  liable  to  the  defendant 
for  at  least  the  value  of  the  work.  It  is 
true,  that  it  might  be  more  difficult  for  tho 
defendant  than  for  the  plaintiff  to  recover 
from  him.  See  Buckland  v.  Tankard 
(5  T.  R.  578).  But  the  principle  of  that 
decision  appears  to  be  dubious.  See  Lord 
Ellenborough 's  observations  in  Birt  v. 
Kershaw  (2  East,  461),  where  he  says, 
"  I  know  of  no  other  case  than  Buckland 
V.  Tankard,  which  goes  on  the  ground  of 
more  or  less  difficulty  in  the  witness  in 
establishing  his  interest  against  one  or  the 
other  of  the  parties."  See  the  general 
principles.  Vol.  I.  tit.  Witness, 


*  Yet  it  seems  that  an  agent  is  competent  to  prove  his  own  authority. 
Ilderton  v.  Atkinson,  7  T.  R.  480;  Paley,  Principal  and  Agent,  162. 


Supra,  80; 
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to  defeat  the  action  by  evidence  that  the  goods  were  sold  to  himself,  and 
that  tlie  defendant  was  merely  his  servant ;  for  the  effect  is  to  discharjje 
himself  of  a  moiety  of  the  costs  (o) ;  but  he  may  be  rendei*ed  competent  by 
a  release  (p). 

But  a  co-partner  with  the  defendant  is  a  competent  witness  for  the  plain- 
tiff in  such  an  action  (q) ;  and  so  is  the  executor  of  a  deceased  partner  (r). 

And  where  it  is  objected  that  31.  being  a  partner  with  the  plaintiff'  ought 
to  have  been  joined,  M.  is  a  competent  witness  for  the  plaintiff  to  negative 
the  partnership  (s). 

So  a  witness  for  the  defendant  is  competent  to  prove  that  the  credit  was 
given  to  himself  alone  (t). 

Where,  in  assumpsit  for  work  and  labour,  the  defence  was,  that  a  third 
party  had  been  employed  by  the  defendant,  who  employed  the  plaintiff,  held 
that  such  third  party  was  a  competent  witness  for  the  defendant,  although 
he  had  since  become  bankrujit,  was  uncertificated,  and  his  assignee  had 
received  the  amount  due  for  such  work  (?«). 


Local 
action. 


In  civil 
actions. 


Material 
evidence. 


VENUE  (x). 

The  omission  to  prove  a  local  cause  of  action  within  the  county  is  fatal, 
under  the  general  issue  (y).  But  where  there  are  several  facts  material  to 
the  plaintiff's  case,  arising  in  different  counties,  the  plaintiff  may  lay  his 
venue  in  either  (2), 

Where  the  defendant  by  cutting  a  trench  in  the  county  of  N.  causes  the 
plaintiffs  lands  to  be  overflowed  in  the  county  of  W.,  the  venue  may  be  laid 
in  the  latter  county,  although  the  statute,  under  the  authority  of  which  the 
defendant  acted,  directs  all  such  actions  to  be  brought  and  tried  in  the 
county  where  the  cause  of  such  action  arises  (a). 

Where  goods  are  ordered  from  a  vendor  in  London,  by  a  vendee  who 
resides  in  the  country,  the  cause  of  action  arises  in  London,  by  the  delivery 
to  the  carrier  there  (b). 

Where  the  plaintiff  has  undertaken  to  give  material  evidence  in  the  county 


(0)  Goodacre  v.  Breame,  Peake's  C. 
174;  Evans  v.  Yeatherd,  2  Bing.  133; 
Cheyne  v.  Koops,  4  Esp.  C.  112;  Young 
V.  Baimer,  1  Esp.  C.  103.  To  raise  the 
objection,  the  partnership  must  eitlier  be 
admitted  or  proved.  Supra,  Vol.  I.  tit. 
Witness.     Blrt  v.  Hood,  1  Esp.  C  20. 

(p)   Young  v.  Baimer,  1  Esp.  C.  103. 

Iq)  Hall  V.  Curzon,  9  B.  &  C.  346. 
Blackett  V.  Weir,  5  B.  &  C.  385;  supra, 
Vol.  I.  tit.  Witness.  Hudson^.  Robin- 
son, 4  M,  &  S.  475. 

(?•)  Burton  v.  Burchall,  K.  B.  Hil.  43 
Geo.  3  ;  Pealce's  L.  E.  167,  5th  edit. 

(.?)  Parsons  v.  Crosht),  5  Esp.  C.  199. 

(0  Birt  V.  Hood,  1  Esp.  C.20;  Vol.  I. 
tit.  Witness. 

(m)  Wilson  v.  Gallatley,  2  C.  &  P. 
467. 

{x)  Vide  supra.  Case,  Action  on; 
County-Justices;  Libel;  Nuisance; 
Penal  Action;  Perjury  ;  Trespass; 
Use  and  Occupation;  Usury;  Va- 
riance. 

{y)  Boulson  v.  Mattlmos,  4  T.  R,  503. 


But  where  the  defect  appears  on  the  re- 
cord, it  is  cured  after  verdict  by  the  stat. 
16  &  17  Car.  2,  c.  8.  Mayor  of  London 
V.  Cole  §•  others,  7  T.  R.  583. 

{z)  Mayor  of  London,  §'C.  v.  Cole,  7 
T.  R.  583;  Bulwer's  Case,  7  Co.  67; 
Pope  V.  Davis,  2  Taunt.  252 ;  2  Camp. 
266;  Scott  v.  Brest,  2  T.  R.  238;  supra, 
Vol.  I.  tit.  Variance. 

(a)  Sutton  V.  Clarke,  6  Taunt.  29. 

(b)  Copeland  v.  Lewis,  2  Starkie's  C. 
33.  And  therefore,  thougli  tlie  goods  in 
such  a  case  ordered  in  Middlesex,  by  a 
defendant  living  in  the  Principality  of 
Wales,  did  not  amount  to  10  Z.,  Lord  Ellen- 
borough,  upon  a  trial  at  Westminster, 
refused  to  nonsuit  the  plauitiff,  under  the 
Welsh  Judicature  Act,  13  Geo.  3,  c.  51, 
s.  2.  And  where  goods  under  40  s.  value 
had  been  ordered  by  a  vendee  in  Leicester- 
shire, and  delivered  to  the  carrier  in  Lon- 
don, it  was  lield  tliat  an  action  could  not 
be  sustained  in  the  county-court  of  Leices- 
tershire. Haricood  v.  Lester,  B.  &  P. 
617. 
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where  the  veime  is  laid,  it  is  not  sufficient  to  prove  that  the  witnesses  to   In  cfrll 

the  contract  reside  in  that  county  (c).     Nor  is  it  sufficient  to  give  evidence    actions. 

"  TNT'itGriiil 

tliere  of  collateral  matters  which  are  not  stated  in  the  declaration  (d) ;  as   evi(ie,ice. 

where  the  defendant  pleaded  a  tender,  and  the  plaintiff  replied  and  proved 

a  subsequent  demand  within  the  county  where  the  trial  was  had  (e). 

But  it  is  sufficient  to  give  any  evidence  in  the  county  which  is  material 
to  the  cause  of  action ;  it  is  not  necessary  to  show  that  the  whole  cause  of 
action  arose  there  (f). 

Where  the  venue  is  retained  in  Middlesex  by  a  plaintiff  suing  as  the 
assignee  of  a  bankrupt,  it  is  sufficient  to  produce  the  commission  there, 
tested  at  Westminster  (z;) ;  or  for  a  party  who  sues  on  a  patent,  to  prove 
the  enrolment  there  (A);  or  to  produce  a  rule  of  court,  obtained  by  the  de- 
fendant, for  the  payment  of  money  into  court,  though  subsequently  to  tbe 
plaintiff's  undertaking  (i).  Proof  of  issuing  the  writ  in  Middlesex  is  mate- 
rial evidence  against  the  sherifi",  in  an  action  for  an  escape  (A). 

Where  the  plaintiff,  on  retaining  the  venue  in  A.,  undertakes  to  give 
material  evidence  in  A.  or  C,  proof  of  the  delivery  of  the  goods  to  a  carrier 
in  C,  to  be  delivered  to  the  defendant  in  B.,  is  sufficient  (/). 

An  undertaking  to  give  material  evidence  in  London,  is  (it  has  been  held) 
satisfied  by  proving  an  acknowledgment  of  the  debt  in  a  foreign  country  (m). 

If  the  plaintiff  retain  the  venue  on  the  usual  undertaking,  but  the  plea 
and  issue  joined  render  the  evidence  irrelevant,  he  is  discharged  from  the 
undertaking  (n).  As  where,  in  an  action  by  the  assignee  of  a  bankrupt, 
the  defendant  gives  no  notice  of  disputing  the  bankruptcy,  so  that  the  trad- 
ing or  petitioning  creditor's  debt  (of  which  he  would  otherwise  have  given 
material  evidence  in  the  county)  is  proved  by  the  de250sitions(o). 

The  locality  of  offences,  and  the  consequent  necessity  of  proof  in   the    In  criminal 
projjer    county,   have    already    been    adverted   to    under  the   appropriate 
heads  (jo). 

Where  two  facts,  essential  to  the  commission  of  a  misdemeanor,  are  done, 
one  in  each  of  two  counties,  the  venue,  ex  necessitate,  may  be  laid  in 
either  (g). 

(c)  2  Bl.  R.  1031.  (i)  Watkinsv.  Toivers,  2  T.  R.   275. 

(d)  Cockerell  v.  Chamherlayne,  1  Taunt.       -A^nd  see  6  Taunt.  566. 
518  {k)  2  Chitty's  R.  418. 

.  ^  J,.,  (l)  Powell  V.  Bich,  2  Marsh.  494. 

*•  ^  •  (in)  Gerard  v.  de  Robeck,  1  H.  B.  280, 

(/)  Neale  v.  Neville,  and  Savonj  v.  ^nd  see  31'Chire  v.  M'Keand,  2  Taunt. 

Spooner,  6   Tauut.    565.     In    an   action  297  •  sed  cm. 

against  a  coach  proprietor  for  negligence,  /^^^  3  Taunt.  86. 

it  appeared   that  the    plaintiff's  leg   was  /   ^    a     ,  i.         -r       om       1.  nc      -kt  ^ 

hroken  ia  the  county  of  O.,  where  she  re-  ,,  {o)Souhhy  v.  Lee  3  Taunt.  86.     Note, 

mained  some  time,  but  before  she  was  fully  ^^^     o7lction  and  "tllr  "  /St    f  ™t 

recovered  she  was  removed  to  the  county  c      .,       ,  ..  ptt     J^  t  °   ^,^^^' 

e  iJT      I,  J-     1     ti     J  I, See  the  observations  ot  Heath,  J.  in  C/«?'^e 

01  >F.,  where  medical  attendance  became  „     /    ,  at   ti   010      t^.  •        m  ■     ^  ^ 

uecessLrv,  and  expense  was  consequently  ^'^f^^  ^;  ^- ^'p-     "  '^  sufficient  to 

incurred/held  thai  the  Inconvenience  suf-  ^^}''^y  ^^ ■  ^i         T '   ""df  f  mg,  if  he 

fered   and  the   exj^ense    incurred  in  the  Siye   material    evidence    of  the  right  of 

county  of  IF.,  was  material  evidence  of  a  ^^^/^f  ^^*'""  \'lf  ^«"°ty. 

matter  ui  issue  within  the  meaning  of  the  ,  ^P^  ^''1''^'  ^'^-  Forgery  ;  Larciny  ; 

„„,,,.  .  ,      ii        1  •  tva-   •  Libel;     Penal   Action;    Perjury; 

xmilertaking    given    by   the    plamtiti    in  „  '         „  c.        %       o^    1  •  , 

„„„,.,„„  ^    °    ^ ^-      f  ■'  ■,         ^+,  „  Treason;   Usury.     See  also  Starkie's 

answer  to  a  motion  to  chantre  the  venue.  ^  .       -ni     j  -•      i,r,  r  ^ 

r',.^*-^        7  TTT-j-         7->   •    t"    i       o  -D   f  Cnm.  Plead,  cap.  1.      v\  here  a  ielo;iy  is 
Curtis  and  Wife  v.  Drmkwater,  2  B.  &  ...    ,     ...  .^  _„^        ,      ~  .,     ,  •' 

Ad   ITQ  committed  withiu  500  yards  of  the  bouii- 

darv  between   two  counties,  the   oifence 

(</)  Kensington  v.  Chantler,  2  M.  &  S.  ^ay  be  laid,   and  the  offender  tried,  in 

36.     See  Clarke  v.  Reed,  1  N.  R.  310.  either,  by  the  stat.  59  Geo.  3,  c.  96,  s.  2. 

(/«)  Cameron  v.  Graij,  6  T.  R.  363.  (7)  Scott  v.  Brest,  2  T.  R.  238 ;  Scurry 


cases. 
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In  criminal       Although  evidence  be  insufficient  which  leaves  it  wliolly  indifferent  and 
cases.  uncertain  whether  the  offence  was  or  was  not  committed  within  the  proper 

county  (r),  yet  presumptive  evidence  that  the  offence  was  committed  in  the 
particular  county  is  sufficient.  Thus,  upon  an  indictment  against  Sir 
Manasseh  Lopez,  for  bribery  in  the  county  of  D.,  the  bribery  was  proved  ; 
and  in  order  to  show  that  it  was  committed  in  that  county,  rather  than  in 
any  other,  evidence  was  adduced  that  the  defendant,  when  at  his  seat  in  the 
county  of  Z>.,  said,  "  A.  B."  (the  party  proved  to  have  been  bribed)  "  has 
been  with  me ;"  and  the  learned  Judge  (s)  left  it  to  the  jury  to  consider 
whether  his  being  there  at  the  time,  and  that  being  the  county  in  which 
the  vote  was  to  be  given,  was  not  sufficient  evidence  to  warrant  the  pre- 
sumption by  them  that  the  offence  was  committed  in  that  county  (0- 

It  seems  that  the  crime  of  conspiracy,  in  analogy  to  the  case  of  treason, 
may  be  tried  in  any  county  in  which  a  distinct  overt  act  has  been  com- 
mitted (m). 

Where  several  conspired  on  the  high  seas  to  fabricate  false  vouchers  to 
defraud  the  Crown,  and  one  of  the  conspirators  transmitted  by  the  post,  to 
the  Commissioners  of  the  Navy  in  Middlesex,  false  vouchers  in  pursuance 
of  that  conspiracy,  and  the  innocent  holder  of  one  of  the  false  vouchers  (a 
bill  of  exchange)  presented  it  to  the  Commissioners  in  Middlesex,  it  was 
held  that  the  defendants  were  properly  tried  in  Middlesex  iv). 

In  the  case  of  The  King  v.  Boioes  ^  others  (iv),  where  no  proof  of  actual 
conspiracy  was  attempted  in  Middlesex,  but  all  the  defendants  were  proved 
to  have  co-operated  in  forwarding  the  criminal  purpose  in  different  places 
and  counties,  the  principle  of  locality  was  held  to  be  satisfied  bj  evidence 
of  overt  acts  committed  by  some  of  the  conspirators  in  Middlesex,  in 
furtlierance  of  the  common  design. 

On  an  indictment  for  sending  a  threatening  letter,  which  has  been  sent 
by  the  post,  the  prisoner  may  be  indicted  in  the  county  where  the  letter  was 
received  by  the  prosecutor  (x). 

VESTRY. 
Where  the  Act  (for  building  churches)  authorized  the  Commissioners  to 
appoint  twenty-six  persons  to  be  a  select  vestry  for  the  care  and  manage- 
ment of  the  church,  held  that  a  rate  imposed  at  a  vestry  where  a  majority 
of  that  number  was  not  present,  was  bad  ;  wherever  a  public  trust  is  to  be 
executed  by  a  definite  number  of  persons,  it  must  be  executed  at  a  meeting 
where  a  majority  of  that  number  is  present,  unless  there  be  a  usage  or 
custom  to  the  contrary  (y). 

v.  Freeman,  2  B.  &;  P.  381.     R.  v.  Bxir-  {v)  R.  v.  Brisac  §•  Scott,  4  East,  164. 
dett,  4  B.  &  A.  95.     Secus,  where  the  first  {if)  Cited  by  Grose,  J.,  4  East,  171. 
act,  though  essential,  does  not  constitute  (.r)  East's  P.  C.  1120.     Where  a  pri- 
the  gist  of  the  offence,  as  in  the  case  of  soner  was  indicted  in  Middlesex  for  utter- 
usury  ;  there  the  action  must  he  brought  in  ing  forged  stamps,  and  the  proof  was  that 
the  county  where  tlie  usurious  interest  is  he  lived  in  Middlesex,  and  sent  the  forged 
received  ;  so  in  the  case  of  obtaining  money  stamps  by  his  servant  in  a  parcel  to  Lon- 
by  false  pretences.     P.  C.  K.  B.  Hil.  1826.  don,  that  they  might  be  forwarded  to  Bath, 
r  ^   <?       •     4r0  seven  of  the  Judges  were  of  opinion  that 
^  •'       -■      '        '  he  was  guilty  of  uttering  in  Middlesex, 
(s)  Mr.  J.  Holroyd.  but  the  other  five  were  of  a  contrary  opi- 
(t)  R.  v.  Sir  Manasseh  Lopez,   cited  nion.     i?.  v.  CoZ^icoi'i^,  cited  by  Bayley,  J. 
by  Holroyd,  J.,  4  B.  &  A.  141.    The  Court  4  B.   &   A.   1.54.     As    to   the    sending   a 
of  K.  B.  were  of  opinion  that   this  was  sealed  libel  by  the  post,  see  ii.  v.  J3M/YZe^/^, 
prima  facie  evidence,  and  the  defendant  4  B.  &  A.  95 ;  supra,  tit.  Libel.     And 
afterwards  received  judgment.  see  tit.  Fokgeky. 
(m)  4  East,  171.  {y)  Blacket  v.  Blizard,  9  B.  &  C.  851. 


VOID    AND    VOIDABLE. WAGER. 
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See  the  Act  58  Geo.  3,  c.  69.  As  to  its  construction,  see  1  A,  &  E,  317 ; 
see  also  the  Vestry  Act,  1  &  2  W.  4,  c.  GO.  As  to  notice  of  a  vestry,  see  R. 
V.  Archdeacon  of  Chester,  1  A.  &  E.  334.  As  to  the  power  of  adjournment 
and  the  granting  a  mandamus  to  grunt  a  poll,  see  1  A.  &,  E.  380.  As  to 
a  mandamus  to  a  select  vestry,  see  R.  v.  Churchwardens  of  St.  Pancras, 
1  A.  &  E.  80. 

Debt  on  bond  in  the  name  of  a  vestry  clerk,  the  acting  as  clerk  is  prima 
facie  evidence  of  his  appointment,  on  a  traverse  of  the  fact(2-). 

VOID  AND  VOIDABLE. 

The  distinction  (a)  does  not  apply  where  the  defect  is  in  the  authority  of 
the  persons  doing  the  act,  not  merely  in  the  manner  of  doing  it(&). 

Acts  of  Parliament  that  make  void  any  solemnities  do  not  make  them 
mere  nullities,  but  only  voidable  by  the  parties  prejudiced  (c). 


WAGER. 

In  general,  it  seems  that  a  wager  is  legal,  and  may  be  enforced  in  a  court  when 
of  law  (<^),  if  it  be  not  an  incitement  to  a  breach  of  the  peace  (e),  or  immo-   illegal, 
rality  ;  or  aifect  the  feelings  or  interest  of  a  third  person,  or  expose  him  to 
ridicule,  or  libel  him(/) ;  or  if  it  be  not  against  sound  policy  (g),  or  the 


And  see  B.  v.  Bellrlnger,  7  T.  R.  810. 
B.  V.  Greet,  8  B.  &  C.  303. 

{z)  M'Gaby  v.  Alston,  2  M.  &  W.  206. 
And  a  director  of  the  vestry  is  a  compe- 
tent witness ;  ib. 

(a)  See  as  to  this  distinction,  Winch- 
combe  V.  Bishop  of  Winchester,  Hob.  lOa. 
(6)  B.  V.  All  Saints,  Derby,  12  East, 
14-5.     See  tit.  Void  and  Voidable,  7 
Bac.  Ab.  64. 

(c)  Gil.  L.  E.  43,  44.     See  as  to  cases 
of  sheriffs  actin;,'  within  liberties  without  a 
non  oinittas  clause,  Fitzpatrick  v.  Kelly, 
cited  3  T.  R.  740.     Jackson  v.  Hunter,  6 
T.  R.  71.     Piggott  V.  Wilkes,  3  B.  &  Ad. 
502.     Leases,  "&c.   by  bishops  not  made 
according  to  the  stat.  to  ))e  utterly  void, 
yet  they  are  not  void  as  to   the  grantor. 
See  the  case  of  Lincoln  College,  3  Co.  76. 
As  to  a  grant  voidable  under  stat.  of  mort- 
main, see  Doe  v.  Pitcher,  2  Marsh.  01 ; 
2  Ad.  &  E.  84. 
(rf)  Good  V.  Elliott,  3  ^.  R.  693. 
(e)  Seinble,  that  a  wager  between  the 
proprietors  of  two  carriages  for  the  con- 
veyance of  passengers  for  hire,  that  a  given 
person  should  go  by  one  of  those  carriages, 
and  no  other,  is  illegal.     Eltham  v.  Kings- 
man,  1    B.  &  A.  683.     Lord  Tenterden, 
C.  J.  refused  to  try  an  action   to  recover 
the  deposit  of  a  bet  on  a  wrestling  match 
and    discharged    the   jury,    although   the 
niatcli   had  gone  off,  and    the  defendant, 
the  stakeholder,  had  repaid  part  and  pro- 
mised  to  pay   the  residue.     Kennedy  v. 
Gacld,  1  Moody  &  M.  C.  225,  and  3  Car. 
k.  P.  376. 
(/)  As  where  a  wager  is  laid  on  the  sex 


of  a  third  person.  Dncosta  v.  Joties, 
Cowp.  729.  736.  Boebuck  v.  Hammerton, 
ibid.  737. 

{g)  Such  a  wager  as  to  the   probable 
amount  of  the  public  revenue  {Athcrfold 
V.  Beard,  2  T.   R.    610);  or   hop-duties 
{Shirley  v.  Sankcy,  2  B.  &  P.  130) ;  or  a 
wager  on  the  event  of  a  cause  in  the  House 
of  Lords,  or  the  courts  of  justice,  if  laid 
with  a  lord  of  parliament,  or  Judge  (per 
Lord  Mansfield,  1  T.  R.  60).     So  a  wager 
on  the  life  of  the  first  consul  of  the  French 
republic  was  held  to  be   illegal,  on  the 
ground  of  immorality  and  impolicy  (Gil- 
bert \.  Sykcs,  16  East,  150).     Note,  the 
bet  arose  out  of  a  conversation  upon  the 
probability   of    his   coming   to   a   violent 
death  by  assassination,  &c.     So  is  a  wager 
which  may  operate  in   restraint  of  mar- 
riage {Hartley  v.  Bice,  10  East,  22);  or 
between  two  voters  with  respect  to  the 
event  of  an  election  of  a  member  to  serve 
in  parliament,  laid  before  the  poll  is  begun 
{Allen  V.  Hearn,  1  T.  R.  56) ;  or  upon  the 
contingency  of  peace  between  this  country 
and  another  with  which  it  is  at  war  (ia- 
caussade  v.  White,  7  T.  R.  535  ;  Foster  v. 
Thackery,  1  T.  R.  57  ;  Aubert  v.  Walsh, 
3  Taunt.  277).     In  Andrews  v.  Heme, 
(1   Lev.  33),  it  was  held  that  a  wager 
whether  Charles  Stuart  would  be  king  of 
England  within  twelve  months  next  follow- 
ing, was  good;  but  the  ground  of  impolicy 
was  not  objected.  See  Lord  Ellenborough's 
observations  on  this  case,  in  Gilbert  v. 
Sykes,  16  East,  150.     See  also  the  Earl 
of  March  v.  Pigott,  (5  Burr.  2802),  where 
a  wager  on  the    lives   of  the  respective 
fathers  of  the  parties  was  held  to  be  valid, 
4K 
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WAGER. 


provisions  of  a  statute  (h).  Thus,  a  wager  that  A.  has  purchased  a  waggon 
of  B.  is  not  void,  either  at  common  law  or  under  the  stat,  14  Geo.  2, 
c.  48  (i).     The  illegality  should  be  pleaded  (j). 

The  Court  will  not  try  an  action  upon  a  wager  on  an  abstract  speculative 
question  of  law  or  judicial  practice,  not  arising  out  of  circumstances  in 
which  the  parties  have  a  real  interest  (A);  and  Lord  Ellenborough  refused 
to  try  a  wager  on  a  cock-fight,  because  the  discussion  of  such  a  question 
tended  to  the  degradation  of  courts  of  justice  (Z). 


although  the  father  of  one  was  dead  at  the 
time,  of  which  the  parties  were  ignorant. 
But  see  the  observations  of  Heath,  J.  on 
this  case,  3  Camp.  172;  and  Bland  v. 
Collett,  4  Camp.  157.  A  wager  as  to  tlie 
event  of  the  trial  of  a  party  on  a  criminal 
charge  is  illegal.  Evans  v.  Jones,  5  M. 
&  W.  77. 

(A)  A  wager  on  a  horse-race  for  less 
than  50  Z.  is  illegal,  the  stat.  13  Geo.  2, 
c.  19,  s.  2,  having  prohibited  such  races  ; 
so  is  a  wager  for  more  than  50 1,  to  run 
against  time  (Xhnenes  y.Jaques,  6  T.  R. 
499) ;  so  is  a  wager  for  500  guineas,  &c. 
that  a  single  horse  shall  go  from  4.to  J3.  on 
the  higli  road  sooner  than  one  of  two  others, 
to  be  placed  at  any  distance  their  owner 
should  please ;  these  transactions  being 
prohibited  by  the  stat.  16  Car.  1,  c.  7,s.  2, 
and  9  Ann.  c.  14,  and  not  legalized  by  13 
Geo.  2,  c.  19,  or  18  Geo.  2,  c.  34,  which 
relate  to  hondjide  horseraeing  only.  Wlm- 
ley\.  Pujot,2  B.  &  P.  51. 

But  where  the  race  is  a  legal  one  for  50 1, 
a  wager  for  less  than  lOZ.  is  legal,  not 
being  contrary  to  the  stat.  9  Ann.  c-  14 
(M'AUestej-Y.  Haden,  2  Camp.  438;  per 
Lord  Kenyon,  in  Good  v.  Elliott,  3  T.  R. 
605).  And  see  Bulling  v.  Frost  (1  Esp. 
C.  236),  where  Lord  Kenyon  held  that  an 
action  lay  to  recover  the  sum  of  3Z.  \0s. 
lost  at  all-fours.  Senits,'viheve  the  race  is 
run  for  less  than  50  I.  {Johnson  v.  Bann, 
4  T.  R.  1).  See  Sinipson  v.  Bloss,  7  Taunt. 
246.  A  race  for  25/.  a  side  is  a  legal 
race  for  50  I.  Bidmead  v.  Gale,  4  Burr. 
2432;  1  Bl.  671. 

By  16  Car.  2,  the  winner  of  any  money 
or  valuable,  by  deceit  in  playing  at  cards, 
dice,  tennis,  bowls,  skittles,  shovel-board, 
or  in  cock-fighting,  horse-races,  dog- 
matches,  foot-races,  or  otiier  games,  or  by 
bearing  a  part  in  the  stakes,  or  by  betting, 
&c.,  shall  forfeit  treble  value.  The  third 
section  avoids  all  securities  for  payment  of 
suras  exceeding  lOOZ.  lost  at  one  time,  &c. ; 
and  this  clause  extends  to  a  contract  which 
precedes  the  playing  {Hedgehorrow  v.  Ro- 
sender,  1  Vent.  252),  and  to  an  acceptance 
by  a  third  person  to  secure  the  money  lost. 
Hussey  v.  Jacob,  Salk.  344;  Carth.  356; 
6  Mod.  176. 

By  9  Ann.  c.  14,  s.  2,  the  loser  by  play- 
ing or  betting  to  the  amount  or  value  of 
10 1,  may  recover  treble  the  value  against 
the  receiver,  by  action  to  be  commenced 
within  three  months;  and  if  the  loser  do 


not  sue  within  the  time,  any  person  may 
afterwards  sue.  This  section  does  not 
avoid  the  contract ;  and  therefore  it  was 
held,  that  one  who  had  lost  a  mare  of  the 
value  of  25  /.  by  tossing  up,  but  did  not 
bring  trover  till  the  three  months  were 
expired,  could  not  afterwards  recover. 
Vaughan  v.  Whitcomb,  2  N.  R.  413. 

(j)  Ibid.  See  also  Micklefieldv.  He]?gin, 
1  Ans.  133  ;  Pope  v.  St.  Ledger,  1  Salk. 
344;  Bulling  v.  Frost,  1  Esp.  C.  235; 
M'Allester  "v.  Haden,  2  Camp.  438; 
Hussey  V.  CrtcJiett,  3  Camp.  168;  Jones 
v.  Bandall, Coyip.  37. 

(j)  In  assumpsit  for  money  had  and 
received,  to  recover  a  share  in  a  bet  on  a 
horse-race,  won  and  received  by  the  de- 
fendant, held  that  the  illegality  of  the 
wager  going  to  the  consideration,  could 
not  be  set  up,  on  the  general  issue,  as  an 
answer  to  the  action.  Martin  v.  Smith, 
4  Bing.  N.  C.  436. 

{k)  Henkin  v.  Guerss,  12  East,  247.  It 
rests,  it  is  said,  with  the  Judge  to  decide 
whether  he  will  try  a  wager  cause  {Thom- 
low  V.  Thackrey,  2  Y.  &  J.  156);  and  see 
Kennedy  v.  Gadd,  1  Mo,  &  M.  225,  where 
Lord  Tenterden  refused  to  try  an  action  to 
recover  a  deposit  on  a  wager  on  a  wrestling- 
match,  and  discharged  the  jury,  although 
the  match  had  gone  off,  and  the  defendant 
had  paid  part,  and  had  promised  to  pay  the 
remainder. 

( I)  Squires  v.  WMsTien,  3  Camp.  140. 
Lord  Loughborough  refused  to  try  an  action 
on  a  wager  as  to  the  mode  of  playing 
hazard  {Brown  v.  Leeson,  2  H.  B.  43) ;  and 
Gibbs,  C.  J.  pursued  the  same  course  where 
the  wager  was  wheth  er  an  unmarried  worn  an 
had  had  a  child.  Ditchburji  v.  Goldsmith, 
4  Camp.  152.  But  it  seems  that  a  Judge 
is  bound  to  try  an  action  brought  to  recover 
a  stake  deposited  in  the  hands  of  a  stake- 
holder after  his  authority  has  been  coun- 
termanded {Bate  V.  Cart^oright,  7  Price, 
540). 

So  no  action  will  lie  on  a  wager  respect- 
ing the  mode  of  playing  an  illegal  game  ; 
and  if  such  a  cause  be  set  down  for  trial, 
the  Judge  is  justified  in  ordering  it  to  be 
struck  out  of  the  paper  (Bronm  v.  Leeson, 
2  H.  B.  43).  Buller,  J.  was  inclined  to 
think  that  the  stat.  14  Geo.  3,  c.  48,  made 
all  wagers  void  wherein  the  parties  had  no 
interest.  Atherfold  v.  Beard,  2  T.  R. 
616. 
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No  demand  can  be  enforced  which  cannot  be  established  but  through  tlie  Illegal 
medium  of  an  illegal  bargain.  The  plaintiff  laid  an  illegal  wager  with  B.;  ^^^S^""- 
the  defendant  took  part  in  the  bet;  the  plaintiff"  won ;  and  at  the  defend- 
ant's request,  before  the  day  appointed  for  payment,  advanced  to  him  his 
share  of  the  winnings ;  B.  died  insolvent  before  that  day,  and  the  wager 
was  never  paid  ;  and  it  was  held,  that  as  the  plaintiff"  could  not  establish  his 
case  but  through  the  medium  of  the  illegal  wager,  he  was  not  entitled  to 
recover  (m). 

An  action  will  not  lie  on  a  promissory  note  to  enforce  the  payment  of  an 
illegal  wager  {n). 

And  by  virtue  of  the  stat.  9  Anne,  c.  14,  s.  1  (o),  no  one  who  derives  title 
through  the  winner  can  make  the  loser  pay ;  but  the  fact,  that  a  bill  was 
accepted  for  securing  money  won  at  play,  is  no  defence  in  an  action  by  a 
bond  fide  holder  against  the  drawer  (p). 

In  the  case  even  of  a  legal  wager,  the  authority  of  a  stakeholder,  like  that 
of  an  arbitrator,  may  be  rescinded  by  either  party  before  the  event  has 
happened.  And  if  after  his  authority  has  been  countermanded,  and  the 
stake  has  been  demanded,  he  refuse  to  deliver  it,  trover  or  assumpsit  for 
money  had  and  received  is  maintainable  {q).  And  where  the  wager  is  in 
its  nature  illegal,  the  stake  may  be  recovered  even  after  the  event,  on  de- 
mand made  before  it  has  been  paid  over  (r)  ;  as  if  the  wager  be  on  a  foot- 
race (s)  or  boxing  match  (/). 

WAIVER. 

Op  Contract,  see  Assumpsit  (m).  Of  Trespass,  supra,  tit.  Trespass  (.z-). 
By  delay,  see  Watchorne  v.  Cooke  {y). 

Fraud  in  a  contract  is  waived  by  treating  the  transaction  as  a  contract 
after  discovery  (z). 

{m)  Simpso7i  v.  Bloss,  7  Taunt.  24G.  683.      But  see  Mmryatt  v.  Broderick, 

The  wager  was  25  guiueas  on  a  legal  race  2  M.  &  W.  369.     But  it  seems  that  after 

for  50/.  a  race  has  been  run,  the  stakes  cannot  be 

(n)  Shirley  v.  SauTiey,  2  B.  &  P.  130.  recovered    back    from    the    stakeholder. 

But   a   honh  fide   holder  without   notice  although  not  paid  over,  unless  demanded 

might  recover.  previously  to  the  race.  lb. ;  doubting  El- 

\o)  By  this  stat.  all  notes,  bills,  bonds,  tham  v.  Kingsman,  1  B.  &  Aid.  682. 

judgments,  mortgages,  or  other  securities,  (r)  Smith  v.  Bichnore,  4  Taunt.  474. 

given  by  any  person,  when  the  whole  or  Bate  v.  Cartivright,  7  Price,  540. 

any  part  of  the  consideration  of  such  secu-  («)  4  Taunt.  474. 

rities  shall  be  for  money  or  other  valuable  (f)  Cotton  v.  Thiirland,  5  T.  R.  405. 

thing  won  by  gaming,  or  playing  at  cards,  Hasteloio  v.  Jackson,  8  B.  &  C.  221. 

dice,tables,tennis,  bowls,  or  o^^erj/ames*,  (u)  Supra,  and  see  Goinery  v.  Bond, 

or  by  betting  on  the  side  of  such  as  game  3  M.  &  S.  378. 

at  any  of  the  aforesaid  games,  or  for  re-  {x)  Supra. 

paying  any  money  knowingly  lent  for  such  {y)  2  M.  &  S.  348. 

gaming  or  betting,  or  lent  at  the  time  and  (z)  Campbell  v.  Fleming,  1   A.  &  E. 

place  of  such  play,  to  any  person  that  shall  40.      If    the    plaintiffs,    assignees    of  a 

play  or  bet,  shall  be  void.  bankrupt,  could   have  maintained  trover 

{p)  Edwards  v.  Dich,  4  B.  &  A.  212.  for  bills,  they  may  waive  the  tort,  and  re- 
Vide  Boicyer  v.  Bamjjton,  Str.  1155;  cover  for  money  had  and  received,  without 
supra,393.  letting  in  a  claim  of  mutual  credit;  a  lien 

{q)  Eltham  v.  Kingsman,  1   B.  &  A.  before  payment  of  the  bills  and  a  set-off 

•  The  statute,  it  seems,  applies  to  all  games  of  chance  as  well  as  skill  {Sigel  v. 
Jehh,  3  Starkie's  C.  1);  to  horse-races  {Goodburn  v.  Marley,  Str.  1159;  Blaxton 
V.  Pye,  2  Wils.  3U9;  Clayton  v.  Jennings,  2  Bl.  786);  to  foot-races  {Lynull  v. 
Longbotham,  2  Wils.  36 ;  Brown  v.  Berkeley,  Cowp.  281).  Semble,  to  a  game  at 
cricket.     Jeffreys  v.  Walter,  1  Wils.  220. 
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WAR. — WARRANT    OF    ATTORNEY. 


If  goods  be  obtained  on  credit  by  fraud  the  contract  may  be  waived,  but 
assumpsit  cannot  be  maintained  till  the  term  of  credit  has  expired  (a). 

WAR. 

The  proper  evidence  to  prove  the  relation  of  peace  or  war  is  the  official 
declaration  of  the  State  on  the  subject.  A  proclamation  of  peace  published 
in  the  Gazette  is  evidence  of  the  fact  (Z*) ;  and  a  proclamation  for  reprisals 
60  published  is  evidence  of  war  (c).  So  a  recital  of  the  existence  of  war  in 
an  act  of  parliament  is  evidence  to  prove  it  {d). 

A  recognition  in  an  Order  of  Council,  that  particular  ports  and  places  are 
not  in  the  possession,  or  under  the  dominion,  of  the  enemy,  is  evidence  of 
the  fact,  although  the  order  was  made  for  a  collateral  purpose  (e). 

Public  notoriety  is  also  sufficient  to  prove  the  country  to  be  in  a  state  of 
war(/). 

A  declaration  of  war  by  a  foreign  government,  transmitted  by  the  British 
ambassador  to  the  Secretary  of  State's  office,  is  evidence  to  prove  the  time 
of  the  commencement  ofhostilities  between  that  foreign  state  and  another  {g). 
But  the  notoriety  of  the  existence  of  war  between  two  foreign  states  will 
not  be  evidence  to  prove  that  fact  (Ji). 

WARRANT.    See  Justices  ;  Sheriff;  and  Vol.  I.  tit.  Warrant. 

WARRANT  OF  ATTORNEY  (i). 
The  defeazance  states,  that  the  warrant  is  given  to  secure  the  payment  of 


after  payment,  are  to  be  governed  by  the 
same  rules,  {per  Tenterden,  C.  J.)  Bu- 
channn  v.  Findlay,  9  B.  &  C.  738.  See 
tit.  Vendor  and  Vendee. 

(«)  Ferguson  v.  Carrington,  9  B.  &  C. 
59.  See  further  as  to  the  affirmaiir^  of 
a  contract  by  bringing  assumpsit,  Mill- 
ion V.  Hyde,  1  Atk.  120.  Fair  v.  3I'Ivor, 
11  East,  130.  Smith  v.  Hodson,  4  T.  R. 
211.  Bland  Y.  Karr,  1  East,  575.  As- 
signees  of  Leather  v.  Anderton,  Exchr. 
Miehs.  1831 . 

(h)  5'  T.  R.  436.  Bnpay  v.  Shepherd, 
R.  T.  H.  296.  QueUh's  Case,  8  St.  Tr. 
212. 

(c)  J?.  V.  Sutton,  4  M.  &  S.  532.  Van 
Omeron  v.  Bowick,  2  Camp.  44. 

(d)  R.  V.  Sutton,  4  M.  &  S.532, 

(e)  Blackburn  v.  Thomson,  3  Camp. 
G7  ;  S.  C.  15  East,  90. 

(/)  Post.  Disc.  0.2,  s.  12,  p.  219.  And 
see  tlie  cases  oi Friend,  ParJtyn,  CooA,  and 
Vaughan,  in  the  State  Trials. 

ig)  Thellusson  v.  Cosling,  4  Esp.  C. 
266. 

(A)  Bolder  v.  Lord  Huntingfield,  11 
Ves.jun.  292. 

(i)  By  a  general  rule  of  Hil.  T.  2  W.  4, 
no  warrant  of  attorney  to  confess  judg- 
ment or  cognovit  acfto«e?H,  by  any  person 
in  custody  on  mesne  process,  shall  be  of 
force  unless  an  attorney  for  him  be  present 
and  subscribe  the  same.  Where  the  affida- 
vit of  the  attesting  witness  to  a  warrant  of 


attornej',  and  filed  at  the  time  of  filing  that 
instrument,  only  stated  tliat  it  was  dated 
on,  &c.,  and  that  he  saw  the  party  execute 
it,  without  specifying  the  day  on  which  it 
was  executed,  held,  that  not  being  con- 
formable to  the  directions  of  the  3  Geo.  4, 
c.  39,  the  judgment  and  execution  thereon 
were  fraudulent  and  void  against  assignees, 
and  they  might  recover  back,  for  the  use  of 
the  creditors,  all  the  monies  levied  or 
effects  seized  under  them.  Billon  v.  Ed- 
tcards,  2  M.  &  P.  550.  Where  the  war- 
rant authorized  the  plaintiff  only  to  enter 
up  judgment,  although  by  a  memorandum 
it  was  stated  to  be,  to  secure  the  payment 
to  the  plaintiff,  "  his  heirs,  executors  and 
assigns  ;"  held,  that  upon  his  death  judg- 
ment could  not  be  entered  up  by  his  ex- 
ecutor. Henshall  v.  Alatthew,  7  Bing. 
337;  and  5  M.  &  P.  157.  The  provi- 
sions of  3  Geo.  4,  c  39,  s.  4,  requiring  the 
defeasance  to  a  warrant  of  attorney  to  be 
written  on  the  same  paper  or  parchment, 
apply  only  to  such  warrants  of  attorney  as 
were  required  by  the  Act  to  be  filed  within 
twenty-one  days  after  the  execution,  and 
which  otherwise  are  declared  void,  as 
against  creditors  and  the  assignees  of 
bankrupts,  and  do  not  extend  to  avoid  all 
warrants  of  attorney  as  between  the  parties, 
{dub.  Parke,  J.)  Bennett  v.  Baniel,  10 
B.  &  C.  500 ;  supporting  Morris  v.  3Iel- 
lln,  6  B  &  C.  446.  A  warrant  of  attorney 
given  by  a  beneficed  clergyman  to  secure 
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a  sum  payable  on  demand;  an  actual  demand  must  be  made  {e).  A  credi- 
tor need  not  show  the  deed  to  secure  an  annuity  in  a  proceeding  under 
the  Interpleader  Act,  where  the  warrant  of  attorney  is  on  the  face  of  it 
regular  (J'). 

Warrant  of  Distress,  Indorsement  of.    See  stat.  33  Geo.  3,  c.  55. 
A  constable  ought  to  keep  a  distress  warrant  of  a  justice  of  the  peace, 
althou"-h  a  return  is  to  be  made  to  it,  for  his  own  security  {g). 


WARRANTY. 

The  general  rule  of  law  is  caveat  emptor;  and  the  buyer,  whatever  may  Proof  of 
be  the  defects  of  the  article  purchased,  cannot  recover  but  upon  a  war-  the^con- 
ranty  (A),  or  upon  the  ground  that  fraud  and  deceit  have  been  practised  {i). 
The  plaintiff,  in  an  action  for  breach  of  warranty,  whether  the  form  of 
action  be  assumpsit  (k)  or  tort,  must  if  the  matter  be  put  in  issue  (Z),  prove 
the  warranty  as  alleged  (?«),  the  breach  of  such  warranty,  and  the  resulting 
damage.     It  is  unnecessary  to  prove  any  return  or  tender  of  the  subject  of 

warranty  (n). 

A  receipt  on  a  receipt-stamp  is  evidence  of  a  warranty  on  the  sale  ot  Express, 
goods  {o),  if  it  contain  the  terms.     So  is  the  description  of  the  goods  in  the 

invoice  (p). 

The  printed  conditions  of  sale  pasted  up  under  the  auctioneer  s  box,  are 
notice  of  those  conditions  to  purchasers  (q). 

Every  affirmation  at  the  time  ofsaU  of  personal  chattels  (r)  is  a  warranty, 


an  annuity,  is  not  void  unless  expressed 
to  be  a  charge  on  the  benefice.  Gibbons 
V  Hooper,  2  B.  &  Ad.  734.  And  see 
Shaw  V.  Pritchard,  10  B.  &  C.  241 ; 
JJoev.  Carter,  8  T.  R.  300;  Momjs  v. 
Leake,  8  T.  R.  411  ;  Kerrison  v.  Cole,  8 
East,  231 ;  Flight  v.  Salter,  1  B.  &  Ad. 
673.  The  stat.  3  Geo.  4,  c.  39,  s.  2,  as  to 
filuig  warrants  of  attorney,  in  order  to 
render  judgments  in  Chancery  effectual 
after  subsequent  commissions  of  bank- 
ruptcy, is  not  repealed  by  the  stat.  6  Geo.  4, 
c.  16,"^s.  81. 

(e)  A  proposal  to  settle  does  not  a- 
mount  to  a  demand,  lb.  See  1  &  2  Vie. 
c.  110,  s.  9;  and  see  Barnes  v.  Pendry, 
Jurist,  June,  1 839.  Wilson  v.  Gardner,  4 
B.  &  Ad.  371. 

(/)  Johnson  v.  Brazier,  1  Ad.  &  Ell. 
624. 

(g)  2  Lord  Ray.  1196. 
(7t)  See  the  case  of  Parkinson  v.  Lee,  2 
East,  314;  in/ra,1239. 

(j)  Vide  supra,tit.  Deceit.  As  where 
the  goods  are  not  the  vendor's  property,  or 
where  he  sells  unwholesome  provisions. 
And  ^ec  Hughes  v.  Gordon,  1  Bligh,  287. 
(k)  Supra,  tit.  Assumpsit. 
(0  By  the  rule  of  Hil.  T.  4  Will.  4,  the 
plea  of  non-assumpsit  operates  only  as  a 
denial  of  the  tact  of  the  warranty  having 
been  given  upon  the  alleged  consideration, 
but  not  of  the  breach.  Not  guilty,  in  an 
action  for  deceit  in  the  warranty  of  a  horse, 
puts  in  issue  the  warranty  and   the  un- 


soundness, the  whole  declaration  except 
the  bargain  and  sale,  which  is  matter  of 
inducement.  Spencer  v.  Dawson,  Mo.  & 
R.  552.  In  an  action  on  the  warranty  of 
a  horse  sold,  alleging  that  it  was  unsound, 
to  which  the  defendant  pleaded  only  that 
it  was  sound,  held  that  the  plaintiff  was 
entitled  to  begin.  Osborne  v.  Thompson, 
9  C.  &  P.  337 ;  and  2  M.  &  R.  255. 

(m)  It  is  usually  laid  in  assumpsit,  for 
the  sake   of   adding    the   money  counts. 
Stuart  V.  Wilkins,  Dougl.  18.      - 
(«)  Infra,  1241. 

(o)  Skrl7ie  V.  Elmore,  2  Camp.  407. 
(p)  Bridge   v.    Wain,  1    Starkie's   C. 
504. 

(q)  Per  Lord  Kenyon,  C.  J.,  in  Mcs- 
nard  v.  Aldridge,  3  Esp.  C.  27 1. 

(r)  The  law  implies  no  warranty  upon 
the  sale  of  a  real  estate;  (see  Boswcll  v. 
Vaughan,  2  Cro.  19G;  Goodtitle  d.  Nor- 
ris  V.  Morgan,  1  T.  R.  755.  Hitchcock  v. 
Giddings,  4  Price,  135).  The  ordinary 
remedy  is  by  an  action  on  the  express 
covenants  (s  "  tit.  Covenant).  Tiie 
usual  covenants  entered  into  by  a  vendor 
who  is  seised  in  fee  are,  1st.  That  he  is 
seised  in  fee ;  2dly,  That  he  has  power  to 
convey  ;  3dly,  For  quiet  enjoyment;  4thly, 
That  the  estate  is  free  from  incumbaances  ; 
lastly,  For  furtlier  assurances.  The  word 
dedi  in  a  feoffment  imports  a  warranty  of 
title  (Co.  Litt.  384,  a.)  ;  but  the  word  con- 
cessi  does  not. 
4  K  3 
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Express.  provided  it  appear  in  evidence  to  have  been  so  intended  (s) ;  so,  if  previous 
to  the  time  of  sale  the  vendor  says  he  will  warrant  the  goods,  and  having 
named  his  price,  gives  the  vendee  two  or  three  days  to  consider  of  it,  and 
the  vendee  then  agrees  to  purchase  (0-  But  a  warranty  after  sale  is  void 
for  want  of  consideration  (m). 

An  affirmation  at  the  time  of  sale  by  one  in  possession  of  property,  that 
it  is  his,  amounts  to  a  warranty  (x).  So  if  the  vendor  declare  at  the  time 
of  the  sale  of  turnip-seed  that  he  could  warrant  it  to  be  good  white  round 
turnip-seed  (?/).  But  no  oral  representation  previously  to  a  sale  by  written 
contract,  will  operate  as  a  warranty  (s) ;  for  the  writing  is  the  only  legiti- 


(s)  Per  Buller,  J.,  3  Tr.  57.  Helyar  v. 
Hmcke,  5  Esp.  C.  72.  Where  a  vendor 
sold  a  horse  as  of  the  age  stated  in  a 
written  pedigree,  but  declared  at  the  time 
that  he  knew  nothing  of  the  age  but  what 
appeared  in  thewritten  pedigree ;  it  was 
held  that  he  was  not  liable  on  the  war- 
ranty. Dunlop  V.  Waucjh,  Peake's  C.  123. 
Where  the  warranty  was  in  the  written 
form  following ;  viz.  "  To  be  sold,  a  black 
gelding,  5  years  old,  has  been  constantly 
driven  in  the  plough  ;  warranted ; "  it  was 
held  that  the  warranty  applied  to  sound- 
ness only.  Richardon  v.  Broicn,  1  Bing. 
344.  Where  a  horse  was  sold  under  a 
warranty  of  soundness,  but  under  a  misre- 
presentation of  the  place  from  which  he 
was  brought,  it  was  held  that  the  misre- 
presentation as  to  place  did  not  vitiate  the 
contract.  Geddesv.  Pennington,  o  Dow, 
164.  Whatever  a  party  represents  at  the 
time  of  sale  is  a  warranty.  Where  the 
party  on  the  sale  of  a  horse  refused  to  war- 
rant, but  on  being  asked  if  sound,  replied, 
to  the  best  of  his  knowledge  ;  held,  that  he 
was  nevertheless  liable  if  the  horse  tunied 
out  unsound,  and  that  he  knew  of  it. 
Wood  V.  Smith,  4  C.  &  P.  45.  So  of  a 
verbal  representation  by  the  seller  that  the 
buyer  might  depend  upon  the  horse  being 
perfectly  quiet  and  free  from  vice.  Cave 
V.  Colninn,  3  M.  &  Ry.  2.  A  race-horse, 
which  had  broken  down  in  training,  was  a 
crib-biter,  and  had  a  splint,  and  but  for 
these  defects  would  have  been  worth  500  Z. 
■was  sold,  after  discussing  those  defects, 
for  f)0  /.,  with  a  warranty  that  it  was 
sound  wind  and  limb  at  the  time  of  the 
sale ;  it  afterwards  again  broke  down  in 
training,  upon  which  the  action  was 
brought ;  lield,  that  the  proper  direction  to 
the  jury  was,  whether  the  horse  was  at  the 
time  of  the  bargain  sound  wind  and  limb, 
saving  those  manifest  defects  contemplated 
by  the  parties.  Margetson  v.  Wright,  7 
Bing.  C03.  Where  the  defendant,  on  the 
sale  of  a  horse,  stated  that  he  was  sound 
to  the  best  of  his  knowledge,  and  added, 
'•'  but  I  will  not  warrant,"  held  that  such 
representation  was  equivalent  to  a  promise 
that  the  horse  was  sound  to  the  best  of  his 
knowledge,  and  that  the  action  was  pro- 
perly laid  in  assumpsit.  Wood\.  Smith, 
I  Mo.  &;  M.  534.  The  defendant  sup- 
plied copper  sheathing  for  a  vessel,  which 


turned  out  after  four  months  to  be  wholly 
defective,  and  the  jury  found  that  the 
decay  was  occasioned  by  some  intrinsic 
defect  in  the  quality  of  the  copper ;  held, 
that  the  plaintiff  was  entitled  to  recover 
damages  for  the  insufficiency,  though  fraud 
was  negatived  ;  and  that  upon  the  original 
conversation  for  the  article,  the  plaintiffs 
saying  to  the  defendant's  friend,  "  We  will 
supply  him  well,"  amounted  to  a  warranty : 
a  parly  selling  an  article  for  a  particular 
purpose  must  be  understood  to  warrant  it 
reasonably  fit  and  proper  for  that  purpose. 
Jones  V.  Bright,  5  Bing.  533.  It  has 
been  held,  that  the  putting  down  the  name 
of  an  old  artist  in  a  catalogue,  as  the 
painter  of  a  particular  picture,  is  not  such 
a  warranty  as  will  subject  the  vendor  to 
an  action.  Jeudivine  v.  Slade,  2  Esp.  C. 
572.  But  see  Hill  v.  Girnj,  1  Starkie's 
C.  434.  But  where  the  seller  gave  at  the 
time  of  sale  the  following  bill  of  parcels, 
"  Four  pictures,  views  in  Venice,  Canaletti, 
160/.,"  the  Judge  left  it  to  the  jury  on 
this  and  other  evidence  to  say,  whether 
the  defendant  had  contracted  that  the 
pictures  were  those  of  the  artist  named,  or 
whether  his  name  was  used  merely  as 
matter  of  description,  or  intimation  of 
opinion.  And  the  Court  of  K.  B.  refused 
to  disturb  a  verdict  for  the  plaintiff. 
Power  v.  Burham,  4  Ad.  &  Ell.  483 ;  1  Mo. 
&  R.  570. 

{t)  Per  Holt,  C.  J.  in  Lysney  v.  Selby, 
Lord  Raym.  1120. 

{u)  3  Bl.  C.  166. 

{x)  Per  Holt,  C.  J.,  in  Medina  v. 
Stoughton,  1  Salk.  210.  Secus,  accord- 
ing to  Lord  Holt,  where  the  veudor  is  not 
in  possession,  for  then  there  is  room  to 
question  the  seller's  title.  But  this  dis- 
tinction is  doubted  by  Buller,  J.  (3  T.  R. 
57,  8),  and  the  distinction  is  not  mentioned 
in  another  report  of  the  same  case.  Lord 
Raym.  593. 

{y)  Button  v.  Corder,  7  Taunt.  405. 

(z)  Pickering  v.  Bowsing,  4  Taunt. 
779.  Supra,  159.  Meyer  v.  Everth,  4 
Camp.  C.  22;  see  Kain  v.  Old,  2  B.  &  C. 
634.  But  in  By  water  v.  Richardson,  1 
Ad.  &  Ell.  508,  it  was  held  that  upon  a 
written  warranty  of  the  soundness  of  a 
horse,  the  buyer  was  bound  by  a  notice  at 
a  repository  where  the  sale  took  place  that 
the   warranty  would    remain  in  force   no 
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mate  evidence  to  prove  the  terms  of  the  contract.     In  such  and  in  all  cases,    Proof  of 
where  there  is  no  warranty,  express  or  implied,  but  where  the  vendor  has   contract, 
by  artifice  or  misrepresentation  circumvented  the  purchaser,  the  remedy  of 
the  latter  is  by  an  action  for  the  deceit  (a). 

A  warranty,  although  express,  if  made  after  the  time  of  sale,  is  void  for 
want  of  consideration  (b).  But  a  prospective  warranty,  as  that  a  horse  shall 
be  sound  at  a  future  time,  is  valid  (c). 

In  some  instances  the  law  will  imply  a  warranty.  Implied 

On  proof  of  a  general  custom  in  a  particular  branch  of  trade,  it  will  be  warranty. 
l)resumed  that  the  parties  contracted  accordingly  (d).     The  custom  in  the 
pimento  tradeis  to  declare  at  the  time  of  sale  whether  the  pimento  is  sea- 
damaged  ;  and  hence,  in  the  absence  of  such  a  declaration,  a  warranty  will 
be  implied  that  the  article  was  not  sea-damaged  (e). 

In  every  contract  to  supply  a  manufactured  article  for  a  particular  pur- 
pose, there  is  an  implied  warranty  that  it  will  answer  the  purpose  to  which 
it  is  to  be  applied  (/) ;  but  in  such  a  case  the  plaintiff  must  declare  upon 
the  limited  warranty  that  the  article  is  fit  for  the  particular  purpose,  and 
not  on  a  general  Avarranty  (g). 

In  every  contract  to  furnish  manufactured  goods  there  is  an  implied  con- 
tract on  the  part  of  the  manufacturer  that  they  shall  be  of  a  merchantable 
quality  (h.)     And  upon  a  written  contract  for  goods  of  a  particular  denomi 
nation,  which  the  purchaser  has  no  opportunity  of  inspecting,  the  law  will 
imply  a  warranty  of  a  saleable  article  corresponding  with  the  contract  (i). 


longer  than  till  12  the  next  day.  This 
evidence  it  is  observable,  was  adduced  to 
prove  a  general  condition  applicable  to 
all  sales  at  that  place,  and  not  the  terms 
of  the  sale  of  the  particular  article. 

(a)  Siipra,  tit.  Deceit. 

(6)  Finch's  L.  180. 

(c)  Llddard  v.  Kain,  2  Bing.  183 ;  per 
Lord  Mansfield.  JEden  v.  Parkinson, 
Doug.  705. 

{d)  Jones  v.  Bowden,  4  Taunt.  847. 

(e)  Ibid.  And  the  plaintiff  was  held  to 
be  entitled  to  recover,  although  the  decla- 
ration alleged  a  sale  by  sample,  and  the 
samples  showed  that  the  article  was  of 
inferior  quality.  But  in  the  absence  of 
such  a  custom,  a  written  contract  for 
sale  by  sample  excludes  evidence  of  a 
warranty. 

(/)  The  defendant,  a  manufacturer  of 
copper,  supplied  the  plaintiff  with  copper 
for  sheathing  a  ship ;  and  knowing  the 
purpose  for  which  the  copper  was  wanted, 
said,  "  I  will  supply  you  well : "  the 
copper,  in  consequence  of  some  intrinsic 
defect,  the  cause  of  which  was  not  found, 
lasted  but  four  months  instead  of  four 
years.  The  Court  held  that  whether  under 
the  circumstances  this  was  or  was  not  to 
be  considered  as  an  express  warranty,  the 
plaintiff  was  entitled  to  recover,  there 
being  in  all  cases  where  goods  are  ordered 
for  a  particular  purpose,  an  implied  tvar- 
anty  that  they  are  Jit  for  the  purpose. 
Jnnes  v.  Bright,  5  Bing.  5.33.  And  see 
Oltell  V.  Smith,  1  Starkie's  C.  108. 

((/)  Gray  v.  Cox,  4  B.  &  C.  108.  The 
plaintiffs  bought  a  quantity  of  copper 
sheathing,  for  which  they  paid  a  fair  mar- 


ket price  to  the  defendants,  who  were 
copper  merchants,  not  manufacturers.  On 
the  return  of  the  vessel  to  which  the 
sheathing  had  been  applied,  it  was  so  de- 
fective that  new  plates  were  necessary. 
The  plaintiif  declared  on  a  warranty  that 
the  sheathing  copper  should  be  good,  sound, 
substantial  and  serviceable  copper  ;  and  it 
was  held  that  an  action  alleging  such  a  gene- 
ral warranty  was  not  sustainable.  LordTen- 
terden,  C.  J.,  intimated  his  opinion,  that  if 
a  person  sold  a  commodity  for  a  particular 
purpose,  he  must  be  understood  to  warrant 
it  reasonably  fit  and  proper  for  that  pur- 
pose ;  but  his  Lordship  intimated  that 
the  Court  entertained  some  difference  of 
opinion  on  that  point,  though  that  was  his 
own  opinion. 

{h)  Laing  v.  Fidgeon,  6  Taunt.  108  ;  4 
Camp.  109.  Where  a  publican  agrees 
with  a  brewer  to  take  all  his  beer  of  him, 
the  brewer  is  bound  to  supply  beer  of  a 
fair  merchantable  quality.  Holcombe  v. 
Hexoson,  2  Camp.  391 .  Cooper  v.  Twibill, 
3  Camp.  286. 

(i)  Gardiner  v.  Gray,  4  Camp.  144. 
Lord  Ellenborough  observed,  "  The  pur- 
chaser has  a  right  to  expect  a  saleable 
article  answering  the  description  in  the 
contract,  without  any  particular  warranty ; 
there  is  an  implied  term  in  every  such 
contract,  where  there  is  no  opportunity  to 
inspect  the  commodity  ;  the  maxim  caveat 
emptor  does  not  apply.  He  cannot  with- 
out a  warranty  insist  that  it  shall  be  of 
any  particular  quality  or  fineness,  but  the 
intention  of  both  parties  must  be  taken  to 
be  that  it  shall  be  saleable  in  the  market." 
See  also  Bridge  v.  Wain,  1  Starkie's  C. 
4   k4 
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But  no  warranty  will  be  implied  that  the  goods  shall  correspond  with  a 
sample  shown  to  the  buyer,  but  not  mentioned  in  the  contract  (A). 

A  stipulation  that  the  chattel  shall  be  taken  with  "  all  faults,"  is  to  be 
limited  to  such  as  are  consistent  with  the  article  being  that  which  it  is 
described  to  be  (Z). 

Where  a  ship  was  described  in  the  advertisement  to  be  "  a  copper- 
fastened  vessel,"  and  it  turned  out  that  she  was  not  copper-fastened,  the 
plaintiff,  it  was  held,  was  entitled  to  recover,  notwithstanding  a  clause  in 
the  advertisement  that  she  was  to  be  taken  with  all  faults,  and  without  de- 
duction for  any  defects  whatsoever  (?«), 

The  law  will  in  no  case  imply  any  warranty  where  the  parties  have  con- 
tracted as  to  the  nature  and  quality  of  the  thing  sold.  Thus,  upon  a  sale  of 
goods  by  sample,  the  law  will  not  imply  a  contract  that  they  shall  be  mer- 
chantable (n),  although  a  merchantable  price  be  given  (o).  Nor  will  the 
law  imply  a  warranty  against  a  latent  defect,  from  the  price  given, 
whether  it  be  known  or  unknown  to  the  seller  (/>),  nor  on  an  exchange  of 
goods  (g). 

If  goods  be  sold  by  sample,  it  will  be  sufficient  if  the  bulk  corresponds 
with  the  sample  (r). 

If  there  be  a  latent  defect  in  the  thing  sold,  and  there  be  no  warranty, 
express  or  implied,  the  buyer  cannot  recover  but  by  action  on  the  case  for 
deceit,  on  proof  that  the  seller  knew  of  the  defect,  and  practised  some 
artifice  to  conceal  it  (s). 

A  servant  employed  to  sell  a  horse  has  an  implied  authority  to  warrant 
that  it  is  sound  (t)  ;  and  his  declaration,  made  at  the  time,  is  evidence  to 
prove  such  warranty  (m).     But  a  declaration  made  by  such  an  agent  at 


.504.  But  where  the  plaintiff  bought  saf- 
fron of  an  inferior  quality,  and  after  keep- 
ing it  for  six  months,  and  selling  part, 
objected  that  the  article  was  not  saffron, 
it  was  held  that  it  might  be  presumed  from 
the  inferiority  of  price,  and  length  of  time 
which  elapsed  without  objection  made,  that 
the  article  was  such  as  the  plaintiff  in- 
tended  to  purchase.     Prosser  v.  Hooker, 

1  Moore,  106. 

{}{)  Ibid.  Hopev.AtMns,!  'Pnee,143. 
Mayer  v.  Evcrth,  4  Camp.  22.  Picker- 
ing V.  Dnuson,  4  Taunt.  779.  Kain  v. 
Old,  2  B.  &  C.  6.34. 

(Z)  5  B.  &  A.  240. 

{7)1)  Shepherd  v.  Kaiv,  5  B.  &  A.  240. 

(«)  Parkinson  v.  Lee,  2  East,  514. 

\o)  Ibid. 

{p)  Bdfjlehole  v.  Walters,  3  Camp  154 ; 

2  East,  314.  The  notion  of  presumiig  a 
warranty  from  the  extent  of  the  price 
given,  has  long  been  exploded.  lb.  and 
see  Parkinson  v.  Lee,  2  East,  322. 

{q)  La  Neuville  v.  Nourse,  3  Camp. 
Zb\.  To  support  an  action  in  such  case, 
direct  fraud  must  be  proved. 

(r)  Parkinson  \.  Lee,  2  East,  314. 

(s)  Ibid. and s?<7>rrt, tit.  Deceit.  Picker- 
ing V.  Bauson,  4  Taunt.  779.  A.  pur- 
chased of  B.  ten  dozen  of  Burgundy,  and 
a  year  afterwards  A.  applied  to  B.  to  ex- 
change Champagne  ibr  tlie  Burgundy, 
which  B  accordingly  did  ;  tlie  Burgundy  at 
the   time    of   the   sale  was  of    excellent 


quality,  but  at  the  time  of  the  exchange 
was  sour.  On  action  brought  by  B.  to 
recover  the  value  of  the  Cbampagne,  or  a 
compensation  for  the  bad  condition  of  the 
Burgundy,  Lord  Ellenborough  held,  that 
in  the  absence  of  any  evidence,  either  of 
an  express  warranty  or  of  fraud,  the  ac- 
tion could  not  be  supported.  La  Neuville 
V.  Nourse,  2  Camp.  6. 

{f)  Alexander  v.  Gibson,  2  Camp.  556. 
Pickering  v.  Busk,  16  East,  38.  45.  Hel- 
yar  v.  Haickes,  5  Esp.  C.  72.  And  war- 
ranty by  the  servant  in  such  case  is  bind- 
ing, although  he  had  received  instructions 
to  the  contrarj'.  lb.  This,  however,  ig 
contrary  to  the  general  rule  as  to  the 
authority  of  agents.  Supra,  45.  Trusicell 
V.  Middleton,^  Roll.  269.  Bank  of  Scot- 
land V.  Watson,  1  Dow,  45.  Strode  v. 
Dyson,  1  Smith,  400. 

(«)  Helyar  v.  Hawke,  5  Esq.  C.  72. 
Alexander  v.  Gibson,  2  Camp.  555.  And 
the  agent  need  not  be  called.  Ibid.  But 
there  is  a  distinction  between  a  general 
and  a  special  agent.  A  principal  will  be 
bound  by  the  act  of  a  general  agent,  al- 
though he  act  contrary  to  express  orders. 
Seciis,  in  the  case  of  a  special  agent.  See 
3  T.  R.  760,  761  ;  and  the  distinction 
tsken  by  Lord  Kenyon,  in  The  East  Iiidia 
Company  v.  Hensley,  1  Esp.  C.  112.  See 
also  Ambler,  497,  8.  Where  the  agent 
warrants  beyond  the  scope  of  his  autho- 
rity, he  is  personally  liable.     In  the  case 
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another  time  is  not  admissible  to  prove  a  warranty  ;  tlie  agent  himself  must 

be  called  (.r). 

Proof  that  the  parties  agreed  that  a  chattel  should  be  given  and  taken  in   Variance, 
part  payment,  is  no  variance  from  an  allegation  of  sale  at  a  specific  price 
in  money,  for  it  is  a  mere  mode  of  payment  (?/). 

And  where  the  receipt  expresses  the  sale  for  a  specific  money-price,  there 
is  no  variance,  although  it  appear  that  the  vendor  took  a  chattel  in  part 
payment,  and  the  rest  in  money ;  for  the  receipt  admits  that  the  chattel 
was  taken  as  money  (z). 

In  an  action  on  a  warranty  of  soundness  of  a  horse  the  contract  stated 
was  for  a  specific  sum,  63/.,  the  bargain  was  for  the  price  of  63Z.,  and  if  the 
horse  was  lucky  the  plaintiff"  would  give  "  U  more  or  the  buying  of  another 
horse  ;"  held  that  the  letter  was  of  too  vague  a  meaning  to  be  deemed  to 
be  any  substantial  part  of  the  contract,  and  could  only  be  regarded  as  an 
honorary  engagement,  and  therefore  that  there  was  no  variance  (a). 

The  plaintiff-  is  entitled  to  recover  without  proving  that  he  has  returned  Notice, 
the  article  {b).  But  where  the  warranty  on  the  sale  of  a  pair  of  coach- 
horses  was  accompanied  by  an  undertaking  on  the  part  of  the  vendor  to 
take  back  the  horses  «  if  on  trial  they  should  have  any  of  the  before-men- 
tioned faults,"  it  was  held  that  the  purchaser  could  not,  after  a  reasonable 
time  for  trial  had  elapsed,  and  not  having  been  induced  to  prolong  the  time 
by  any  subsequent  misrepresentation  on  the  part  of  the  seller,  recover  on 
the  warranty  (c),  although  one  of  the  horses  was  defective  within  the  terms 
of  the  warranty  at  the  time  of  sale  {d).  Neither  is  notice  of  the  unsound- 
ness to  the  seller  essential  (e) ;  but  the  omission  to  give  notice  may  operate 
unfavourably  to  the  buyer,  and  render  the  proof  on  his  part  more  dif- 
ficult (/).  ,.       . 

The  keeping  a  warranted  article  for  a  length  of  time  without  objection, 
and  selling  part,  is  evidence  tending  to  prove  that  it  corresponded  with  the 
warranty  (g). 

of  Scotland  (Bank)  v.  Watson,  1  Dow.  between  the  parties,  and  that  but  for  the 

45   it  was  held  tliat  a  liorse-dealer  was  latter  consideration  he  did  not  believe  that 

bound  by  the   warranty  of   his    servant,  the  bargain  would  have  been  made,     iiut 

thouo-h  o-iven  contrary  to  his  orders  ;  secus,  the  Court  overruled  the  objection, 

where  the  master  is  not  a  horse-dealer.  (z)  Brown  v.  Fry,  Devon  Sum.  Ass. 

Where,  after  a  general  warranty  of  sound-  1808,  Sel.  N.  P.  630.                      .  ,  oqo 

ness  by  the  master,  his  servant  sent  with  («)  Guthmg  v.  Lynn,  2  B.  &  Ad.  232. 

the  receipt  to  the  agent  of  the  purchaser,  {h)  Supra.     Fielder  v.  Starkm,!  H.B. 

inserted  words  which  altered  the  effect  of  17  ;  Buchanan  v.  Parnshaw,  2  T.  R.  745. 

the  warranty,  it  was  held  that  the  master  A  horse  at  a  public  auction  was  warranted 

was  not  bound  by  the  alteration.     Strode  sound,  and  six  years  old ;  and  one  ot  the 

V.  Buson,  1  Smith,  400.  conditions  was,  that  he  should  be  deemed 

(x)  Ibid  sound  unless   returned  within  two  days ; 

(y)  Hands  y.  Burton,  9  East,  349.  The  held  that  the  plaintiff  might  recover  for 

declaration   alleged    a   warranty    in    con-  breach   of  warranty,  on  discovering  that 

sideration  of  the  plaintiff's  purchasing  the  the  horse  was  twelve  years  old,  ten  days 

defendant's  horse  for  31/.   10..   and  al-  after  the  sale,     lb-     See  also    Curtts  v. 

leged  the  purchase  and  the  payment  of  Hannay,  SEsp.JL.M. 

that  sum.     The  proof  was,  that  the  defen-  (e)  Adam  v.  Richards,  2  H.  B.  573. 

dant  agreed  to  dispose  of  his  horse,  which  (^^H^*^-           „.  ,       ,     o   n   i^    ^171 

he  warranted  sound,  to  the  plaintiff  for  30  (e)  Adam  v    Richards,  2  H.  B    573. 

guineas;  but  agreed  at  the   same   time,  Buchanrm  v.  Parnshaw,  2  T.R.U5. 

that  if  the  plaintiff  would  take  the  horse  (./)  Fielder  \Stark'7^l    11    B.   19 

at  that  value,  he  (the  defendant)  would  Gromng  v.  Mendham,!  btaikit  s  C.  ZoT. 

purchase  of  the  plaintiff's  brother  another  Adam  v.  Richards,  2  H.  K.  i>/J. 

horse  for  14  guineas,  and   that  the   dif-  (g)  Prosser  v.  Hooper,  1   Moore,  106. 

ference  only  should  be  paid  to  the  defen-  Especially  wliere  the  price  was  low.     Ibid. 

dant.  Tlie  witness  described  it  as  one  rfe«/  Yide  supra,  12]  0. 
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A  scienter,  though  alleged,  need  not  be  proved  (A). 

Breach.  The  breach  of  warranty  must  be  proved  according  to  the  allegations  in  the 

declaration.  Upon  the  question,  what  constitutes  unsoundness  in  a  horse, 
there  are  many  and  conflicting  authorities  (i).  It  has  been  said  that  a 
general  warranty  will  not  extend  to  defects  which  are  plain  and  obvious  to 
the  senses ;  as,  if  a  horse  be  warranted  perfect,  and  wants  either  a  tail  or 
an  ear,  unless  the  buyer  in  such  case  be  blind  ;  but  that  if  cloth  be  war- 
ranted to  be  of  such  a  length,  when  it  is  not,  an  action  lies,  for  that  cannot 
be  discovered  by  sight,  but  only  by  collateral  proof  by  measuring  it  (A). 
It  may,  however,  well  be  doubted  whether  the  circumstance  of  the  defect 
being  known  or  perfectly  obvious  can  avail  otherwise  than  as  evidence, 
in  a  doubtful  case,  to  repel  the  inference  of  an  intention  to  warrant ;  and 
on  this  ground  the  case  of  Butterfield  v.  Burrows  (I)  seems  to  have  been 
decided. 

Upon  a  warranty  of  a  horse,  that  he  is  a  good  drawer,  and  would  pull 
quietly  in  harness,  proof  that  he  is  a  good  drawer  merely  is  not  sufficient  {m). 

Damaees  '^^^^  jilaintifF  is,  in  general,  entitled  to  recover  in  respect  of  all  losses 

which  have  resulted  immediately  from  the  breach  of  warranty.    In  an  action 


(Ji)   Williamson  v.  Allison,  2  East,  246. 

(i)  Eyre,  C.  J.  held  that  a  temporary 
lameness  was  not  to  be  considered  an  un- 
soundness {Garment  v.  Barrs,  2  Esp.  C. 
673).  In  the  case  of  Bassett  v.  ColUs  (2 
Camp.  523),  it  was  held  to  be  insufficient 
to  sliow  merely  that  a  horse  warranted 
sound  is  a  roarer,  inasmuch  as  roaring- 
may  be  merely  from  a  bad  habit ;  and  that 
to  prove  a  breach  of  warranty,  it  must  be 
shown  to  be  symptomatic  of  disease  or 
infirmity.  But  in  Elton  v.  Brogden  (4 
Camp.  281,  1  Starkie's  C.  127),  Lord  El- 
lenborough  held  that  any  infirmity  which 
rendered  the  horse  less  fit  for  present  use 
or  convenience,  though  not  of  a  permanent 
nature,  and  although  removed  after  action 
brought,  was  an  unsoundness.  In  Shillito 
V.  ClarlJge{2  Ch.  425),  it  was  held  that  a 
cough  not  of  a  temporary  nature  was  an 
unsoundness.  And  see  King  v.  Price,  2 
Ch.  416.  And  in  the  case  of  Onsloio  v. 
Eames  (2  Starkie's  C.  81),  where  it  was 
proved  by  an  experienced  veterinary  sur- 
geon, that  roaring  is  occasioned  by  a  con- 
striction of  the  neck  of  the  windpipe, 
which  renders  it  too  narrow  for  accelerated 
respiration ;  and  that  the  disorder  is  fre- 
quently produced  by  soreness  of  the  throat, 
or  some  other  topical  inflammation ;  and 
that  the  disorder  itself  was  of  such  a  na- 
ture as  greatly  to  incommode  a  horse  when 
pressed  to  his  speed;  Lord  Ellenborough 
Leld  that  this  was  an  unsoundness.  Crib- 
biting,  it  is  said,  is  not  indicative  of  un- 
soundness {Brodnnenburgh  v.  Haycock, 
Holt's  C.  630).  With  respect  to  thrushes, 
splints,  and  quidding,  a  diversity  of  opi- 
nion prevails.  2  Camp.  524,  n.  An  or- 
ganic defect,  such  as  the  loss  of  a  nerve, 
will  constitute  unsoundness.  Best  v.  Os- 
borne, 1  Ry.  &  M.  290.  Crib-biting,  where 
no   disease   or   alteration   of  structure  is 


occasioned  by  it,  is  not  an  unsoundness, 
but  it  is  a  vice  within  a  warranty  of  "  free 
from  vice."  Scholefield  v.  Rohb.  2  M.  & 
R.  210.  A  horse  labouring  under  a  cough 
which  renders  it  unfit  for  immediate  use, 
although  the  disease  be  not  permanent,  is 
not  sound  within  a  warranty.  Coates  v. 
Stephens,  2  M.  &  R.  157. 

(k)  3  Comm.  165.     Finch's  L.  189. 

(0  1  Salk.  211.  The  plaintifi"  declared 
on  the  defendant's  warranty  of  a  horse  to 
be  sound  wind  and  limb ;  plea  non  war- 
ranti  savit ;  verdict  for  the  plaintifi".  The 
defendant  moved  in  arrest  of  judgment 
that  the  want  of  an  eye  was  a  visible  thing, 
but  that  the  warranty  extends  only  to 
secret  infirmities ;  but  the  Court  held  that 
this  might  be  so,  and  must  be  intended  to 
be  so,  since  the  jury  had  found  that  the 
defendant  did  warrant.  Whether  the  de- 
fect were  known  or  not  to  the  buyer,  must 
always  depend  on  circumstances  and  col- 
lateral proof:  to  a  man  who  bought  a 
horse  without  seeing  him,  the  want  of  eyes 
or  tail  would  be  a  secret  defect ;  and  there 
seems  to  be  no  reason  why  he  should  not 
protect  himself,  either  by  an  express  stipu- 
lation for  a  horse  with  two  eyes,  two  ears, 
and  a  tail,  or  by  general  warranty  that  the 
animal  is  sound  or  perfect.  In  Liddard 
v.  Kain,  2  Biug.  181,  the  defendant,  after 
informing  the  plaintifi'  that  one  of  two 
horses  which  he  was  about  to  sell  had  a 
cold,  agreed  to  deliver  both  in  a  fortnight 
sound  and  free  from  blemish  ;  he  delivered, 
at  the  end  of  the  fortnight,  one  with  a 
cough,  the  other  with  a  swelled  leg  :  the 
plaintiff  having  brought  an  action  for  the 
fine,  the  defendant  insisted  on  a  breach  of 
warranty,  and  obtained  a  verdict,  which 
the  Court  refused  to  set  aside. 

(m)  Coltherd  v.  Puncheon,  2  D.  &  R. 
10. 
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upon  a  warranty  of  a  chain-cable,  it  was  held  that  the  plaintiff  might  Damages, 
recover  the  value  of  an  anchor  which  was  lost  through  the  insufficiency  of 
the  cable  ;  proof  being  given  that  the  ship  would  have  been  lost  if  the 
anchor  had  not  been  slipped  (?«). 

Where  goods  do  not  answer  the  description  under  which  they  have  been 
sold,  the  purchaser  is  entitled  to  recover  what  the  goods  would  have  been 
worth  to  him  had  the  contract  been  faithfully  performed  (o),  where  the 
goods  have  been  returned ;  or  the  difference  between  that  value  and  their 
real  value,  where  they  have  not  been  returned. 

If  a  warranted  horse  has  been  returned,  the  measure  of  damages  is  the 
]irice  paid  (p).  If  he  has  not  been  returned,  the  measure  of  damages  is  the 
difference  between  his  real  value  and  the  price  paid(5').  If  he  has  been 
sold,  the  buyer  may  recover  the  difference  between  the  price  given  and  the 
price  received  on  the  re-sale,  and  also  the  cost  of  keeping  him  for  a  reason- 
able time  for  the  purpose  of  selling  him(r).  If  he  has  not  been  tendered? 
the  plaintiff  cannot  recover  the  expenses  of  his  keep  (s). 

Where  A.  sold  and  warranted  a  horse  toB.,  and  B.  sold  him  to  C,  and  C. 
recovered  the  price  from  B.  in  an  action,  of  which  J.,  had  notice,  it  was  held 
that  B.  was  entitled  to  recover  from  A.  not  only  the  price  of  the  horse,  but 
the  costs  of  the  action  brought  by  C.  (t). 

But  where  the  buyer  of  a  warranted  horse  resells  it,  and  improvidently  de- 
fends an  action  by  a  party  to  whom  he  sells  the  horse  on  a  like  warranty, 
the  unsoundness  being  discoverable  on  reasonable  examination,  he  cannot 
recover  the  costs  of  such  defence  against  the  first  warrantor  (w). 

In  an  action  for  goods  warranted,  which  do  not  answer  the  warranty, 
but  which  have  not  been  returned,  the  vendor  cannot  recover  more  than 
the  real  value  (x). 

Where  the  contract  of  warranty  remains  still  open,  or,  in  other  words.    Money  had 
where  the  breach  of  warranty  remains  to  be  tried,   the  plaintiff  cannot   and  re- 
recover  as  for  money  had  and  received  to  his  use  ;  but  where,  either  by  the 
terms  of  the  contract,  or  by  the  assent  of  the  vendor,  it  is  rescinded,  the 
action  for  money  had  and  received  is  maintainable  (y). 

Where  a  horse  was  warranted  sound,  and  the  vendor,in  a  subsequent  con- 
versation, promised,  if  the  horse  were  unsound,  he  would  take  it  back  and 

(«)  Borradaile  v.  Brunton,  2  Moore,  (u)  Wrightup  v.   Chamberlain,  7  Sc. 

582.  598. 

(o)  Bridge  v.  Wain,  1  Starkie,  C.  504.  (x)  Supra,  883.     As,  where  the  goods 

(p)  Caswell  V.  Coare,  1  Taunt.  566.  sold  by  sample  do  not  correspond  with  the 

(q)  Ibid,  and  Curtis  v.  Hanyiay,  3  Esp.  sample.     Germaine  v.  Burton,  cor.  Bay- 

C.  82.  ley,  J.,  York  Spring  Assiz.  1821.     And  see 

(r)  M'Kenzie  v.  Hancoch,  1  Ry.  &  M.  Basten  v.  Bidter,  7  East,  479.   Where  the 

C.  436.     It  is  at  the  buyer's  option  to  sell  plaintiff  warranted  a  horse  to   be  sound, 

him  ;  and  if  he  chooses  to  keep  him,  the  use  knowing  him  to  be  unsound,  and  the  buyer 

maybe  presumed  to  be  an  equivalent  for  gave  a  bill  of  exchange  for  the  price,  and 

the  keep.  afterwards  discovering    the   unsoundness, 

(.?)  1  Taunt.  366.     Where  the  vendor  tendered  him  to  the  plaintiff,  wlio  refused 

rescinds  the  contract,  he  is  liable  to  the  to  take  him,  it  was  held  that  he  was  pre- 

vendee  for  the  keep.     King  v.  Price,  2  eluded  by  his  fraud  from  recovering  on  the 

Chitt.  41,6.  bill.     Letois  v.  Cosgrave,  2  Taunt.  2. 

(t)  Lewis  V.  Peake,  7  Taunt.   153;   2  (?/)   Towers  v.  Barrett,  1   T.   R.  133; 

Marsh.  431.     See  Green  \.  Grcenbanit,  2  Poiver  v.  Wells,  Cowp.  818;   Weston  v. 

Marsh.  485.     Lord  Alvanley  (in  the  case  Downs,  Dong.  2^.    So  one  who  exchanges 

of  Briggs  v.  Crick,  5  Esp.  C.  99 ;  supra,  a  watch  for  goods  falsely  warranted  to  be 

1227)  is  stated  to  have  ruled  that  a  former  silver,    cannot    maintain    trover    without 

vendor  witb  a  warranty  was  a  competent  showing  fraud.  Enumuel  v. I)ane,'3  Camp. 

witness  for  a  subsequent  vendor,  on  an  299;  supra,  1227.  And  see  Cooky.  3Iun- 

action  on  a  warranty  by  the  latter.  stone,  1  N.  R.  251. 
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ceived. 


Money  had  return  the  money  ;  it  was  held,  that  though  the  liorse  turned  out  to  be  un- 
and  re-  sound,  the  vendor  could  not  maintain  assumpsit  for  the  price  ;  for  the  sub- 

sequent promise  did  not  discharge  the  original  warranty  {z).     Any  fraud  in 
the  sale  will  avoid  a  warranty,  though  it  does  not  amount  to  a  breach  of  the 
warranty  (a). 
As  to  the  Competency  of  Witnesses,  see  Vol.  I. 


Proof  in 
action  of. 


Plaintiff's 
title. 


WASTE. 

In  an  action  on  the  case,  in  the  nature  of  waste  {b),  the  plaintiff  must 
prove,  1st.  His  interest,  and  the  holding  by  the  defendant,  as  alleged  j  2dly. 
The  waste  complained  of;  and  3dly.  The  amount  of  the  damage. 

1st.  Although  it  be  unnecessary  to  state  the  plaintiif's  title,  yet  if  the 
plaintiff  state  it  a  variance  will  be  fatal.  The  declaration  alleged  that  the 
plaintiff  was  tenant  for  life,  the  remainder  thereof  belonging  to  the  plaintiff 
in  tail,  to  wit,  to  him  and  the  heirs  of  his  body.  From  the  deed  it  appeared 
that  the  plaintiff  was  entitled  to  the  remainder  in  tail-male  and  not  in  tail- 
general,  and  the  variance  was  held  to  be  fatal. 

One  of  two  tenants  in  common,  who  has  demised  his  moiety  to  the  other, 
cannot  maintain  an  action  on  the  case,  in  the  nature  of  waste,  against  the 
latter,  for  cutting  down  trees  fit  for  cutting  (c). 

An  agreement  for  three  years  and  a  quarter,  stamped  as  such,  but  not 
signed  by  the  parties,  is  evidence  to  support  a  declaration  alleging  an  un- 
dertaking during  the  defendant's  tenancy,  (it  being  generally  alleged  that 
he  was  tenant)  to  keep  the  premises  in  tenantable  repair  (d). 


(z)  Payne  v.  Whale,  1  East,  274, 

(a)  Steward  v.  Coesvelt,  1  Carr.  &  P.  C. 
23. 

(6)  By  the  common  law,  no  action  for 
waste,  either  voluntary  or  premissive,  lay 
against  lessee  for  life  or  years ;  for  the 
lessee  had  an  interest  in  the  land  by  the 
act  of  the  lessor,  and  it  was  his  folly  to 
make  such  a  lease  and  not  restrain  him  by 
covenant,  condition,  or  otherwise,  that  he 
should  not  do  waste.  Countess  of  ShreicS' 
biiry's  Case,  5  Co.  13.  So  a  tenant  at  will 
was  not  punishable  for  permissive  waste, 
but  trespass  lay  for  voluntary  waste  ;  for 
the  will  and  possession  are  determined, 
and  the  lessor  shall  have  trepass  without 
entry,  lb.  So  if  a  bailee  of  a  horse  kill 
him.  lb.  But  where  confidence  is  re- 
posed, case  lies  for  negligence,  although 
the  defendant  come  to  the  possession  by 
the  act  of  the  plaintiff.  As  where  a  shep- 
herd is  trusted  with  the  care  of  sheep,  and 
by  his  negligence  they  perish.  lb.  2  H.  7. 
11.  But  in  the  case  of  a  mere  lessee  at 
will  of  a  house  no  confidence  is  reposed  ; 
and  therefore  it  was  held  that  an  action 
does  not  lie  for  negligence,  whereby  the 
house  was  burnt,  lb.  Supra,  tit.  Negli- 
gence. 

By  the  statute  of  Gloucester,  6  E.  1,5, 
waste  lies  against  a  lessee  for  life  or  years. 
2  Ins.  301 ;  and  he  shall  forfeit  and  make 
amends  of  treble  the  value  at  which  the 
waste  shall  be  taxed.     In  later  times,  the 


ordinary  remedy  to  recover  damages  is  by 
an  action  on  the  case,  in  the  nature  of 
waste.  For  although  it  was  at  first  ob- 
jected (see  Jefferson  v.  Jefferson,  3  Lev. 
130)  that  waste,  according  to  the  Countess 
of  Salisbury's  case,  5  Co.,  was  not  main- 
tainable at  common  law,  of  which  opinion 
were  Windham  and  Charlton,  Judges ;  yet 
Pemberton,  C.  J.,  and  Levinz,  J.,  were  of 
opinion  that  Lord  Coke  must  be  under- 
stood, according  to  the  subject  matter,  as 
speaking  of  the  action  of  waste ;  and  they 
were  of  opinion  that  the  action  of  waste, 
properly  so  called,  might  be  waived,  and 
an  action  on  the  case  maintained.  It  is 
obvious  that  the  common-law  objection,  if 
available  as  a  general  principle,  would  ap- 
ply as  well  to  one  form  of  action  as  ano- 
ther ;  and  it  is  remarkable  that  the  very 
case  in  which  Lord  Coke's  doctrine  was 
expounded  was  an  action  on  the  case. 
Such  researches,  however,  are  of  little  im- 
portance; for  it  was  fully  settled  in  the 
case  of  Kenlyside  v.  Thornton,  2  Bl.  1111, 
that  case  lies,  notwithstanding  an  express 
covenant  by  the  lessee.  Hardwicke  v. 
Thompson,  cor.  Thompson,  B.,  Gloucester 
Sum.  Ass.  1799;  2  Will.  Saund.  252,  d. 

(c)  Martin  v.  Knowllys,  8  T.  K.  145. 
But  he  may  recover  half  the  proceeds  in 
another  form  of  action. 

{d)  RichanUon  v.  Gifford,  1  Ad.  &  Ell. 
52,  But  it  was  held  to  be  insufficient  to 
support  counts  alleging  demises  for  the 
term,  the  agreement  as  to  that  being  void. 
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2dly.  The  plaintiff  cannot  give  evidence  of  a  different  kind  of  waste  from  Waste. 
that  which  is  stated  in  the  declaration  (e).  If  he  charge  permissive  waste, 
he  cannot  give  evidence  of  voluntary  waste  (/) ;  if  he  complain  that  the 
defendant  has  imroofed  a  dwelling-house,  he  cannot  give  evidence  of  the 
removal  of  fixtures  (^) ;  if  he  allege  spoil,  waste,  and  destruction,  he  cannot 
give  evidence  of  any  act  which  does  not  amount  to  waste  in  its  legal 
sense  (h) ;  but  if  he  prove  but  part  only  of  the  waste  alleged,  he  is  entitled 
to  a  verdict  for  damages  pro  tanto. 

It  has  been  held  that  an  action  on  the  case  does  not  lie  for  permissive 
waste  only(«). 

3dly.  The  amount  of  the  damage  done  by  the  removal  of  fixtures,  or  Damage, 
other  tortious  acts  {k). 


The  defendant  was  tenant  at  will  during 
the  first  year,  subject  to  the  terms  of  the 
agreement  on  his  own  part,  and  afterwards 
tenant  from  year  to  year,  subject  still  to 
that  agreement.  lb. 

(e)  It  seems  to  be  necessary,  in  an  ac- 
tion on  the  case,  as  well  as  in  an  action  of 
waste,  to   specify  the  kind   of  waste.     2 
Will.  Saund.  252. 
(/)  Ibid. 

{(j)  2  Will.  Saund.  252. 
(7i)  Ibid,  and  Harris  v.  Mantle,  3  T.  R. 
307. 

(0  Gibson  v.  Wells,  1  N.  I.  290.  The 
defendant  there  was  mere  tenant  at  will ; 
but  the  Court  repelled  the  action  on  the 
broad  ground  that  no  action  on  the  case  lay 
for  mere  permissive  waste,  and  that  it  was 
an  attempt  at  innovation.  In  Heme  v. 
JBenbow,  4  Taunt.  764,  Mansfield,  C.  J., 
laid  down  the  same  position.  In  Jones  v. 
Hill  (7  Taunt.  392),  the  same  question 
arose  upon  the  second  and  third  counts  of 
the  declaration ;  but  from  the  language  of 
the  Court  they  seem  to  have  decided  upon 
the  first  count  only,  which  did  not  raise 
the  general  question. 

In  the  case  of  Ferguson  v. (2  Esp. 

C.  590),  Lord  Kenyon  held  that  a  landlord 
could  not  recover  such  damages  from  his 
former  tenant  as  would  put  the  house  into 
complete  and  tenantable  repair.  He  said, 
"  A  tenant  from  year  to  year  is  bound  to 
commit  no  waste,  and  to  make  fair  and 
tenantable  repairs,  such  as  putting  in 
windows  or  doors  that  have  been  broken  by 
him,  so  as  to  prevent  waste  and  decay  of 
the  premises ;  but  in  the  present  case  the 
plaintiff  has  claimed  a  sum  for  putting  a 
new  roof  oa  an  old  worn-out  house ;  this 
I  think  the  tenant  is  not  bound  to  do." 
A  tenant  from  year  to  year  is  only  bound 
to  keep  the  house  wind  and  water  tight ;  a 
tenant  who  covenants  to  repair  is  bound  to 
sustain  and  uphold  the  premises,  but  that 
is  not  the  case  with  a  tenant  from  year  to 
year,  per  Lord  Tenterden  in  An.ivorthv. 
Johnson,  5  C.  &  F.  239.  In  Horscfall  v. 
Mather,  Gibbs,  C.  J.,  held  that  a  tenant 
from  year  to  year  is  bound  to  use  the  pre- 
mises in  a  husband-like  manner,  but  is  not 
liable  for  general  repairs.    The  incumbent 


of  a  rectory  is  bound  to  maintain  the  par- 
sonage and  also  the  chancel,  and  to  keep 
them  in  good  and  substantial  repair,  re- 
storing and  rebuilding  when  necessary,  ac- 
cording to  the  original  form,  without 
addition  or  modern  improvement;  and  he 
is  not  bound  to  supply  or  maintain  any- 
thing in  the  nature  of  ornament,  to  whicli 
painting  (unless  necessary  to  preserve  ex- 
posed timber  from  decay)  and  whitewasli- 
ing  and  repairing  belong.  Substantial 
repairs  are  sufficient  where  the  tenant  co- 
venants to  repair.  Harris  v.  Jones,  1  M. 
&  M.  173.  Lease  of  old  house,  covenant  to 
deliver  it  up  in  good  and  substantial  re- 
pair, sufficient  to  keep  up  the  house  as  an 
old  house  in  good  and  substantial  repair. 
See  Hubbard  v.  Bacjsliaw,  4  Sim.  32G ; 
Bvfford  V.  Bishop,  5  Russ.  346. 

See  Co.  Lift.  53,  b.  57,  a;  1  Will. 
Saund.  323,  note  (7) ;  2  Will.  Saund.  252, 
note  ^7) ;  2  Roll.  Ab.  816,  Waste,  pi.  36, 
37. 

(fc)  By  the  strict  rule  of  common  law,  if 
a  stranger  through  fraud  or  ignorance  an- 
nexed a  personal  chattel  to  the  freehold, 
the  annexation  became  part  of  the  freehold, 
and  the  property  of  the  owner  of  the  soil. 
Britton,  c  33 ;  and  see  Bract,  c.  3,  s.  4.  6 ; 
Fleta,  lib.  3,  c.  2,  s.  12.  Questions  respect- 
ing the  right  to  fixtures  principally  arise 
between  three  classes  of  persons: — 1st.  Be- 
tween different  descriptions  of  representa- 
tives of  the  same  owner  of  the  inheritance, 
viz.  between  his  heir  and  executor;  and  in 
this  case,  i.  e.  as  between  the  heir  and 
executor,  the  rule  obtains  with  the  utmost 
rigour  in  favour  of  the  inheritance,  and 
against  the  right  to  disannex  therefrom, 
and  to  consider  as  a  personal  chattel,  any- 
thing which  has  been  affixed  thereto  (per 
Lord  Ellenborough,  in  Ehces  v.  Maw,  3 
East,  50) ;  and  that  rule  is,  tliat  where  a 
lessee,  having  annexed  anything  to  the 
freehold  during  his  term,  afterwards  takes 
it  away,  it  is  waste  (Year  Book,  17  Edw.  2. 
518;  Herlakenden's  Case,  4  Co.  64;  Co. 
Lift.  53.  Cooke  v.  Humphrey,  Moore,  177. 
Lord  Derby  v.  Asquith,  Hob.  234).  But 
this  rule,  it  appears,  was  relaxed  in  early 
times  in  favour  of  trade.  (See  42  Edw.  3; 
20  Hen.  7,  13,  a  &  b.)  Where  it  was  held 
that  a  dyer  might  remove  vats  and  vessels 
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made  for  his  occupation  during  the  term ; 
he  might  remove  them  during  the  term; 
h>it  that  if  he  suffered  them  to  remain  after 
the  term,  they  belonged  to  tlie  lessor. 

2dly.  As  between  the  executor  of  tenant 
for  life  or  in  tail  and  the  remainder-man, 
in  which  case  the  right  to  fixtures  is  con- 
sidered more  favourably  for  executors  than 
in  the  preceding  case  of  heir  and  executor. 
A  fire-engine  erected  by  tenant  for  life  to 
work  a  colliery,  was  considered  to  be  re- 
movable {Laioton  v.  Lmoton,  3  Atk.  13. 
Lord  Dudley  v.  Lord  Ward,  Amb.  113), 
as  being  accessory  to  the  carrying  on 
trade ;  and  the  right  to  remove  a  cider- 
mill  was  decided  on  the  same  principle. 
But  saltpans  were  held  by  Lord  Mansfield 
to  be  accessories  to  the  enjoyment  of  the 
inheritance,  viz.  the  salt-spring  {Lawton 
y.  Salmon,  1  H.  B.  259),  so  that  the  exe- 
cutor could  not  maintain  trover  for  them 
against  the  tenant  of  the  heir  at  law. 

The  third  case,  and  that  in  which  the 
greatest  latitude  and  indulgence  has  been 
allowed,  in  favour  of  the  claim  to  have 
particular  articles  considered  as  personal 
chattels,  as  against  the  claim  in  respect  of 
the  freehold  or  inheritance,  is  the  case 
between  landlord  and  tenant. 

In  the  case  of  Elwes  v.  Maw  (3  East, 
38),  in  which  many  of  the  previous  autho- 
rities were  cited  and  considered,  a  dis- 
tinction was  established  between  annexa- 
tions by  a  tenant  to  the  freehold  made  for 
the  purposes  of  trade,  and  those  made  for 
the  purposes  of  agriculture,  and  the  better 
enjoyment  of  the  land :  those  of  the  former 
class,  where  the  building  was  erected  as 
a  mere  accessory  to  a  chattel,  were  held  to 
be  removable;  but  those  of  the  latter  class, 
•which  were  accessory  to  the  freehold  itself, 
were  considered  to  be  Irremovable. 

In  the  case  of  Dean  v.  Allah/,  (3  Esp. 
C.  11),  Lord  Kenyon  seems  to  have  con- 
sidered erections  for  the  purposes  of  farm- 
ing to  be  on  the  same  footing  with  those 
made  for  the  purposes  of  trade;  but  this 
was  much  doubted  by  Lord  Ellenborough, 
in  the  subsequent  case  of  Elwes  v.  Mate, 
3  East,  57. 

In  Fitzherbert  v.  Shaw  (1  H.  B.  258), 
Gould  J.  expressed  an  opinion  at  the  trial 
that  a  tenant  from  year  to  year  might, 
during  the  term,  remove  a  wooden  stable 
placed  on  blocks  or  rollers,  or  a  shed  or 
brick-work  which  he  had  erected ;  but  ulti- 
mately the  question  turned  upon  an  agree- 
ment entered  into  between  the  parties. 

In  Penton  v.  Bobart  (2  East,  88),  it 
was  held  that  the  tenant  was  justified  in 
removing  a  building  constructed  of  wood, 
and  erected  on  a  foimdation  of  brick,  for 
the  purposes  of  trade,  after  the  expiration 
of  the  term.  And  a  barn  put  upon  pat- 
tens, or  blocks  of  timber  lyiug  upon  the 
ground,  but  not  fixed  in  or  to  the  ground, 
may  be  removed  by  the  tenant ;  for  they 


are  not  fixtures.  Per  Lord  Ellenborohgh, 
3  East,  5G.  Culling  v.  Tuffnel,  B.  N.  P. 
34. 

In  Horn  v.  Baker,  9  East,  215,  it  was 
held  that  the  stills  of  a  distiller,  which 
were  fixed  to  the  freehold,  were  not  goods 
and  chattels,  within  the  stat.  21  Jac.  1, 
c.  19,  s.  10  h  11  ;  but  that  vats  and 
utensils,  which  were  not  so  fixed,  were 
within  the  statute.  Parts  of  a  machine 
put  up  by  a  tenant  during  the  term,  i.  e. 
certain  jibs  which  were  placed  in  cases  and 
steps  affixed  to  a  warehouse,  but  which 
jibs  were  fastened  by  pins  above  and  below, 
and  capable  of  being  removed  without  in- 
jury either  to  the  cases  and  steps,  or  the 
building:,  and  which  were  articles  usually 
valued  between  out-going  and  in-coming 
tenants,  were  held  to  be  the  chattels  of 
the  out-going  tenant,  for  which  he  might 
maintain  trover.  Davis  v.  Jones,  2  B.  &  A. 
165.     Vide  supra,  155. 

It  seems,  that  wherever  fixtures  are 
capable  of  removal  without  injury  to  the 
freehold  as  between  landlord  and  tenant, 
they  are  to  be  deemed  as  within  the  order 
and  disposition  of  the  bankrupt.  Austin, 
ex  parte,  1  D.  &  Ch.  207. 

A  tenant  may  during  his  term  remove 
matters  of  ornament,  such  as  ornamental 
marble  chimney-pieces,  pier-glasses,  hang- 
ings, wainscots  fixed  only  by  screws,  and 
the  like  {Beck  v.  Reboiv,  1  P.  Wms. 
94.  Ex  paite  Quincey,  1  Atk.  477. 
Lawton  v.  Laioton,  3  Atk.  13).  And 
see  Wise  v.  Metcalf,  10  B.  &  C.  299. 
Looking-glasses  standing  on  chimney- 
pieces,  and  nailed  to  a  wall,  are  within 
the  description  of  fixtures  and  fixed  fur- 
niture. Birch  V.  Dawson,  2  Ad.  &  Ell. 
37.  See  Levi  v.  Rogers,  1  C.  M.  &  R.  52. 
Allen  v.  Allen,  Moseley,  112.  Cupboards, 
&c.,  which  serve  in  place  of  chests,  not  par- 
cel of  house  for  general  purposes.  Post.  c.  1, 
109;  Amos.  137.  But  although  a  tenant 
occupy  a  house  for  the  purpose  of  trade, 
and  may,  according  to  the  general  rule, 
remove  vats  set  up  in  relation  to  trade, 
(per  Lord  Holt,  Poole's  Case,  Salk.  368,) 
yet  he  cannot  remove  that  which  is  affixed 
to  complete  his  house,  as  hearths  and  chim- 
ney-pieces. Per  Holt,  C.  J.  ibid.,  and  per 
Lord  Ellenborough,  in  Elwes  v.  Maw,  3 
East,  53.  An  ordinary  tenant  cannot  re- 
move a  border  of  box  planted  in  the  gar- 
den. Empson  v.  Soden,  4  B.  &  Ad.  655. 
Nor  flowers,  per  Littledale,  ib.  See  Wynd- 
hain  V.  Way,  4  Taunt.  316.  A  tenant  on 
the  expiration  of  his  term  may  remove  a 
wooden  house  resting  simply  by  its  own 
weight,  on  foundations  let  into  the  ground. 
Wainsborough  v.  Matson,  4  Ad.  &  Ell. 
884.  Or  an  ornamental  chimney-piece  put 
up  by  him  during  the  tenancy.  Leach  v. 
Thomas,  7  C.  &  P.  327.  But  an  out-go- 
ing tenant  cannot  remove  pillars  of  brick 
and  mortar,  built  on  a  dairy  floor  to  hold 
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the  premises  in  repair  (l).     If  a  tenant,  whilst  he  remained  in  possession,   Defence, 
though  after  the  expiration  of  his  term,  remove  fixtures  which  he  might 


pans,  although  they  be  not  let  into  the 
ground.  Leach  v.  Thomas,  7  C.  &  P. 
327.  In  the  case  of  Bucldand  v.  Butter- 
field,  2  B.  &  B.  58,  Dallas,  C.  J.,  observed, 
'"  The  general  rule  is,  that  where  a  lessee 
having  annexed  a  personal  chattel  to  the 
freehold  during  his  term ,  afterwards  takes 
it  away,  it  is  waste.  In  progress  of  time 
this  rule  has  been  relaxed,  and  many  ex- 
ceptions have  been  grafted  upon  it.  One 
has  been  in  favour  of  matters  of  ornament, 
as  ornamental  chimney-iueces,  pier-glasse?, 
hangings,  wainscot,  fixed  only  by  screws, 
and  the  like ;  of  all  these  it  is  to  be  ob- 
served, that  they  are  exceptions  only,  and 
therefore  to  be  considered  not  to  be  ex- 
tended ;  and  with  respect  to  one  subject  in 
particular,  namely,  wainscot.  Lord  Hard- 
wicke  puts  it  as  a  very  strong  case."  In 
the  same  case  it  was  held,  that  where  a 
conservatory  was  built  on  a  foundation  of 
brick  communicating  with  the  dwelling- 
house,  the  windows  of  which  opened  into 
it,  it  was  waste  in  a  tenant  for  life  who  re- 
moved it.  Where  a  pump  was  erected  by 
the  tenant,  being  slightly  affixed,  held  that 
as  an  article  of  domestic  convenience,  and 
which  could  be  removed  entire,  it  was  with- 
in the  principle  of  moveable  fixtures. 
Gi-ymes  v.  Boweren,  6  Bing.  437.  Lime- 
kilns, though  erected  for  the  purposes  of 
trade,  are  not  removable  under  a  lease  to 
repair,  and,  as  it  seems,  not  at  all.  Thresher 
V.  The  East  London  Waterworks  Com- 
pany, 2  B.  &  C.  608.  Where  the  usage 
does  not  decide  whether  fixtures  and  other 
things  used  in  a  colliery  are  the  property 
of  the  landlord  or  of  the  tenant,  that  must 
depend  on  the  agreement  between  the  par- 
ties. Bi/all  V.  Rolle,  1  Atk.  165 ;  Horn  v. 
Baker,  OEast,  215.  Stone  v.  Hunter,  3  B. 
&  C.  36.  Set  pots,  ovens  and  ranges,  are  fix- 
tures which  go  to  the  heir,  not  the  executor, 
and  are  not  liable  to  be  taken  as  goods  un- 
der an  execution.  Winn  v.  Tmjleby,  5  B. 
&  A.  625.  But  it  seems  that  whatever  the 
tenant,  as  between  himself  and  the  land- 
lord, might  remove,  the  sheriff  may  seize. 
Poole's  case,  1  Salk.  368.  Where  a  tenant 
wrongfully  severed  machinery  from  a  mill, 
and  the  sheritf  sold  the  severed  machinery 
under  an  execution  against  die  tenant,  it 
was  held  that  the  vendee  was  liable  in 
trover  even  during  the  term.  Farrant  v. 
Thompson,  5  B.  &  Ad.  324.  Where  a 
wooden  windmill  was  fixed  on  a  brick 
foundation,  and  the  owner  mortgaged  the 
land,  the'deed  containing  a  bill  of  sale  of 
the  mill ;  it  was  held  that  the  sheriff  could 
not  take  the  mill  under  an  execution 
against  the  mortgagee,  although  he  conti- 
nued in  possession.     Steward  v.  Lombe, 


1  B.  &  B.  106.  For  the  mill  would  have 
descended  to  the  heir  of  the  owner  of  the 
inheritance  ;  and  it  was  consistent  with  the 
whole  nature  of  the  transaction  that  the 
mortgagor  should  continue  in  possession. 
lb.  Under  the  mortgage  of  a  mill,  held 
that  the  stones,  although  moveable,  passed 
without  delivery,  and  as  against  the  owner 
of  the  freehold,  could  not  be  taken  in  exe- 
cution as  tenant's  fixtures.  Place  v.  Fagg, 
4  M.  &  Ry.  277.  Wiiere  certain  machi- 
nery, being  fixtures,  were  demised  with  a 
paper-mill,  and  used  by  the  tenant  in  ma- 
nufacturing paper,  held  not  to  be  "  uten- 
sils" in  the  custody  of  the  tenant  within 
the  meaning  of  the  34  G.  3,  c.  20,  s.  27, 
liable  to  be  seized  for  duties.  Att.  Gen. 
\.  Glhhs,  3  Y.  &.  J.  333.  Where  the  occu- 
pation was  of  a  cottage,  garden  and  wind- 
mill, at  a  rent  of  30Z.,  but  the  cottage  and 
garden  were  of  less  value  than  101.  and  the 
mill  merely  rested  on  a  brick  foundation, 
but  was  in  no  way  affixed  or  connected 
with  the  freehold,  held  that  it  was  insuffi- 
cient to  confer  a  settlement.  B.  v  Otley, 
1  B.  &  Ad.  161.  And  see  B.  v.  London- 
thorpe,  6  T.  R.  377.  If  a  sheriff  sell  ma- 
chinery the  property  of  the  tenant,  fixed  to 
the  mill  demised,  but  on  which  machinery 
a  power  of  distress  is  retained  by  the  cove- 
nant, he  is  liable  to  pay  the  year's  rent,  if 
due,  to  the  landlord.  Ducke  v.  Braddyll, 
13  Price,  455.  Parts  of  a  machine  put  up 
by  a  tenant  during  the  term,  and  capable 
of  being  removed  without  injury  to  the 
machine  or  building,  and  usually  valued 
between  the  incoming  and  outgoing  tenant, 
are  the  goods  of  the  outgoing  tenant,  for 
which  trover  is  maintainable.  Davis  v. 
Jones,  2  B.  &  Ad.  163.  By  a  general  con- 
veyance of  a  freehold  house,  of  which  the 
purchaser  after  payment  of  the  price  takes 
possession,  the  fixtures  pass.  Colegreave 
V.  Dios  Santos,  2  B.  &  C.  76.  Upon  the 
plea  7iul  ivaste,  the  defendant  cannot  show 
that  acts,  such  as  ploughing  up  old  mea- 
dow, and  cutting  timber  to  sell  for  the  pur- 
pose of  procuring  other  better  calculated  for 
repairs,  were  according  to  the  custom  of 
the  country,  and  not  in  fact  injurious;  nor 
the  latter  even  in  mitigation  of  damages ; 
matters  in  justification  or  excuse  must  be 
pleaded  specially.  Simmons  v.  Norton,  7 
Bing.  640.  And  see  Barrett  v.  Barrett, 
Hetl.  35.  Where  a  party  on  assigning  the 
lease  of  a  house  then  out  of  repair,  stipu- 
lated that  all  outgoings  were  to  be  paid  by 
him  up  to  the  2i3d  April ;  and  by  the  as- 
signment indorsed  and  executed  by  him, 
but  not  by  the  assignee,  the  residue  of  the 
term  was  assigned  subject  to  the  covenants, 
&c.  from  the  22d  April,  in  an  action  on  the 


(Z)  Kenlyside  v.  Thornton,  2  Bl.  R.  1111 ;  2  Will.  Saund.  252,  c. 
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Defence.  have  removed  during  the  term,  lie  may  still  justify  de  bonis  aspartatin, 
although  he  be  guilty  of  a  trespass  in  entering  (w).  But  if  the  tenant  give 
up  the  possession  with  the  fixtures  attached,  and  without  valuation,  he  can- 
not afterwards  remove  them(?2). 

If  a  party  entitled  to  remove  fixtures  make  a  new  agreement,  he  cannot 
afterwards  remove  them  (o). 

Whether  particular  articles  have  become  part  of  the  freehold  by  annexa- 
tion, so  as  to  be  no  longer  separable,  is  usually  a  question  of  law,  arising 
either  on  an  express  contract  between  the  parties,  and  the  mode  and  cir- 
cumstances of  such  annexation,  or  on  evidence  of  custom.  In  the  absence 
of  any  express  agreement  or  rule  of  law  applicable  to  the  particular  case, 
recourse  must  usually  be  had  to  the  custom,  if  any  such  exist,  as  applicable 
to  the  circumstances  (/?). 

WATCH  RATES. 

See  the  St.  2  &  3  Vict.  c.  28 ;  5  &  6  W.  4.  c.  76. 


Nature  of 
the  rij^lit. 


WATERCOURSE. 

The  right  of  a  land-owner  to  use  and  apply  the  water  of  a  stream  {q) 


case  against  the  assignee  by  the  assignor, 
who  had  been  called  upon,  and  paid  dilapi- 
dations to  the  lessor  up  to  the  time  of  the 
assignment ;  held,  1st,  that  the  assignment 
though  not  executed  by  the  defendant, 
might  be  read  to  show  that  the  plaintiff 
had  performed  his  part  of  the  agreement ; 
and  2dly,  that  the  Court  could  add  nothing 
to  the  terms  of  the  instruments  of  lease 
and  assignment,  so  as  to  make  the  defend- 
ants liable  in  that  action  for  dilapidation 
before  that  time.  Semble,  the  defendant 
having  taken  possession  under  the  assign- 
ment, the  action  should  have  been  covenant, 
although  he  never  executed  the  deed.  Haio- 
Mm  V.  Sherman,  2  C.  &  P.  461.  And 
see  Co.  Litt.  230  b.  n.  1. 

(m)  Penton  v.  Roharts,^  East,  88. 

(n)  Lyde  v.  Russell,  1  B.  &  Ad.  394 ; 
and  see  the  obsers'ations  of  Gibbs,  C.  J.,  in 
Lee  V.  Risdon,  7  Taunt.  108. 

(o)  Fitzherbert\.  Shaw,  1  H.  B.  258. 

(p)  Storer  v.  Hunter,  3  B.  &  C.  368 ; 
supra,  154. 

(q)  See  now  as  to  the  time  of  prescrip- 
tion, the  Stat.  2  &  3  W.  4,  c.  71,  and  tit. 
Prescription.  Flowing  water  is  origi- 
nally publici  juries.  So  soon  as  it  is  ap- 
propriated by  an  individual,  his  right  is 
co-extensive  with  the  beneficial  use  to 
which  he  appropriates  it.  Subject  to  that 
right,  all  the  rest  of  the  water  remains  pub- 
lici juries.  The  party  who  obtains  the 
right  to  the  exclusive  enjoyment  of  the 
water,  does  so  in  derogation  of  the  primi- 
tive right  of  the  public.  Per  Bayley,  J.- 
in  the  case  of  Williams  v.  3Iorland,  2  B. 
&C.  914. 

Running  water  is  not  in  its  nature  private 
property  ;  at  least  it  is  private  property  no 
longer  than  it  remains  on  the  soil  of  the 


person  claiming  it.  Before  it  came  there 
it  clearly  was  not  his  property.  It  may 
perhaps  become  quasi  the  property  of  an- 
other, before  it  comes  on  his  premises,  by 
reason  of  his  having  appropriated  to  him- 
self the  use  of  the  water  accustomed  to 
flow  through  his  lands,  before  any  other 
person  had  acquired  a  right  to  it.  Per 
Holroyd,  J.,ib. 

Water  is  of  that  peculiar  nature,  that  it 
is  not  sufticient  to  allege  in  a  declaration 
that  the  defendant  prevented  the  water 
from  flowing  to  the  plaintiff''s  premises. 
The  plaintiff  must  state  an  actual  damage 
accruing  from  the  want  of  water.  The 
mere  right  to  use  the  water  does  not  give 
a  party  such  a  property  in  the  new  water 
constantly  coming,  as  to  make  the  diver- 
sion or  obstruction  of  the  water  per  se  give 
him  any  right  of  action.  All  the  King's 
subjects  have  a  right  to  the  use  of  flowing 
water,  provided  that  in  using  it  they  do  no 
injury  to  the  rights  already  vested  in  an- 
other by  the  appropriation  of  the  water. 
Per  Littledale,  J.,  ib.  See  also  Benley  v. 
Share,  6  East,  214.  Sanders  v.  Newman, 
1  B.  &A.258. 

The  fallowing  is  extracted  from  an  opi- 
nion by  Mr.  Holroyd,  in  1807  :  "The  pro- 
prietor of  land  over  which  a  stream  of 
water  flows  is,  I  think,  warranted  in  using 
the  water  for  the  purposes  of  his  business, 
though  it  may  be  polluted  thereby,  or  in 
entirely  diverting  it,  if  such  usage  or  di- 
version be  not  prejudicial  to  the  owner 
of  any  of  the  estates  below,  in  the  man- 
ner in  which  they  have  been  previously 
accustomed  to  use  the  same.  Any  sup- 
posed intended  use  to  Avhich  the  owner  of 
any  such  estate  may  or  may  not  here- 
after  apply   the   water,  is  not,  I   think, 
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which  runs  through  the  lands  of  various  proprietors,  depends,  partly  on  the 
peculiar  nature  of  the  subject-matter,  partly  on  principles  already  noticed. 

The  water  of  a  running  stream  is  publlci  juris,  which  each  successive  pro-  Principle 
prietor  has  a  right  to  use  in  passing,  but  which  is  the  property  of  no  one  ;    of  appro- 
butif  one  of  such  owners  appropriates  the  water  by  applying  it  to  a  particular  P  '  "    * 
purpose,  he  has  a  right  to  do  so,  provided  he  does  not  thereby  prejudice  any 
other  owner  in  his  previous  use  and  appropriation  of  the  water  to  other  pur- 
poses (r).     But  he  cannot  do  this  to  the  prejudice  of  a  lower  proprietor,  who 
lias  already  appropriated  the  stream,  or  a  portion  of  it,  to  some  particular 
use  (5). 

Thus,  if  J.,  erect  a  weir,  of  the  height  of  three  feet,  and  four  years  after- 
wards add  another  foot  to  the  height  of  the  weir,  B.  having  in  the  mean- 
time appropriated  the  surplus  water  flowing  over  the  first  weir,  B.  may 
maintain  an  action  against  A.  for  thus  heightening  the  weir  {t). 

Upon  the  same  principle,  after  a  right  has  been  acquired  to  use  water  for 
one  purpose,  the  owner  has  a  right  to  use  the  same  extent  of  water  to  a 


sufficient  to  deprive  any  other  person  of 
the  right  sucli  person  has  of  applying 
and  appropriating  the  water  to  a  beneficial 
purpose.  Every  person  has,  I  conceive, 
that  right,  provided  that  by  such  appli- 
cation or  appropriation  he  does  not  pre- 
vent or  disturb  any  other  person  from 
using  the  same  or  enjoying  the  benefit 
thereof,  in  as  full,  ample,  and  advanta- 
geous a  manner  as  that  other  has  done 
before." 

Where  a  plaintiff  had  enjoyed  a  spring 
and  stream  of  water  issuing  out  of  his 
own  grounds  for  twenty  years,  and  the 
defendant,  by  opening  a  quarry  in  his  own 
adjoining  lands,  intercepted  the  spring,  it 
was  held  to  be  no  answer  to  the  action  that 
a  grant  could  not  be  presumed,  inasmuch 
as  the  existence  of  the  watercourse  through 
the  defendant's  land  had  been  but  recently 
discovered;  and  Lord  Elleuborough  held 
that  the  enjoyment  for  twenty  years  afforded 
conclusive  evidence  of  right.  Sahtoji  v. 
Benstead,  1  Camp.  4G3.  If,  however, 
such  a  right  really  depended  upon  the 
presumption  of  a  grant,  the  evidence  of 
twenty  years'  enjoyment  could  scarcely  be 
considered  to  be  conclusive.  There  had 
been  an  appropriation  of  the  water  to  a 
particular  purpose,  and  therefore  it  was 
unnecessary  to  resort  to  the  presumption  of 
a  grant.  The  doctrine  of  presumptive  evi- 
dence of  right  derived  from  user,  cannot 
properly  have  any  operation  except  as  to 
such  use  as  the  claimant  had  no  right  to 
except  the  presumed  one,  and  which  is  in- 
consistent with  the  rights  of  others,  and  is 
in  itself  open  and  notorious.  Mutual  be- 
nefit is  evi4ence  of  an  agreement.  If  two 
men  have  property  near  a  river,  and 
they  cut  through  each  other's  ground  for 
water,  and  this  continues  for  twenty  years, 
an  agreement  is  to  be  presumed.  Per  Ld. 
Cowper,  12  Vin.  Ab.  Q.  a.  fol.  8. 

(?•)  So    according    to    the    civil    law: 
"  Plerosque  scio  prorsus  ilumina  avertisse 
alveosque  mutasse  dum  prsediis  suis  con- 
VOL.    XI. 


sulunt ;  oportet  enim  in  hnjusmodi  rebus 
utilitatem  et  tutelam  f'acientis  spectari  5<ne 
injur  1(1,  accolarum."  Dig.  tit.  Ne  quid  in 
flumine. 

(s)  Neither,  according  to  the  law  as  laid 
down  in  Mason  v.  HiU,  3  B.  .Sc  Ad.  304, 
and  Wright  v.  Hoioard,  1  Sim.  &  Stu. 
190,  can  he  do  this  to  the  prevention 
of  the  lower  proprietor  from  applying  the 
water  to  a  particular  purpose,  although 
at  the  time  when  the  higher  proprietor 
so  applied  the  water  the  lower  one  had 
not  begun  so  to  apply  it.  Secus  after  an 
enjoyment  for  20  years. 

(f)  Bcnlerj  v.  Shmc,  6  East,  214.  The 
persons  under  whom  the  defendantsclaimed 
had  80  years  since  erected  a  mill,  and  made 
a  weir  to  divert  the  water  from  the  river 
Irwell,  which  weir  had  at  various  times 
before  1787  been  enlarged.  In  1787  the 
plaintiff  built  a  mill  lower  down  the 
stream,  which  was  supplied  by  the  water 
not  then  taken  by  the  defendant's  weir, 
and  continued  to  enjoy  the  surplus  water 
till  1791,  when  the  defendants  so  en- 
larged their  weir,  and  extended  their 
works,  as  to  take  all  the  water  from  the 
plaintiff's  mill.  The  Court  held  the  ac- 
tion to  be  maintainable.  Lord  Ellen- 
borough  said,  that  20  years  exclusive  en- 
joyment of  water  in  any  particular  man- 
ner affords  a  conclusive  presumption  of 
right  in  the  party  so  enjoying  it ;  but  less 
than  20  years  may  or  may  not  afford  such 
a  presumption,  according  as  it  is  attended 
with  circumstances  to  support  or  rebut 
the  right.  And  in  the  same  case  Le 
Blanc,  J.  said,  "  The  true  rule  is,  that  if 
after  the  erection  of  works,  and  the  ap- 
propriation by  the  owner  of  land  of  a 
certain  quantity  of  water  flowing  over  it, 
the  proprietor  of  other  lands  takes  what 
remains  of  the  water  before  unappropri- 
ated, the  first-mentioned  owner,  however 
he  might  before  such  second  appropria- 
tion have  taken  to  himself  so  much  more, 
cannot  do  so  afterwards." 
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different  purpose,  provided  he  does  no  prejudice  to  any  other  owner  in  his 
use  of  the  water  (m). 

Where  the  plaintiff  had  a  right  to  use  water  for  irrigation  and  had  done 
60  by  placing  loose  stones,  and  occasionally  a  board  across  the  stream,  but 
had  upon  the  particular  occasion  fastened  the  board  with  stakes,  and  the 
defendant  had  removed  both,  held,  that  he  could  not  justify  so  doing  on  the 
ground  of  the  stakes  giving  a  character  of  permanency  to  the  former  ease- 
ment (.r). 

And  as  the  individual  right  must  be  founded  on  the  appropriation  of  the 
water  to  a  beneficial  purpose,  the  plaintiff,  in  support  of  an  action  for  preju- 
dicino-  such  a  right,  must  allege  and  prove  such  appropriation  and  use, 
otherwise  he  is  not  entitled  to  recover  {y). 

But  in  the  late  case  of  Mason  v.  Hill  (2),  the  Court,  after  great  consideration, 


{u)  In  Saunders  v.  Nnvman,  1  B.  &  A. 
258,  the  plaintiff  had  40  years  ago  built 
a  mill  on  the  site  of  an  ancient  mill,  and 
had  within  20  years  built  a  new  mill  with 
a  wheel  of  the  same  dimensions ;  and 
afterwards  substituted  a  wheel  of  differ- 
ent dimensions,  but  requiring  less  water ; 
the  alteration  was  held  to  be  no  defence 
to  an  action  for  forcing  the  water  back, 
and  injuring  the  mill.  Per  Abbot,  J. : 
"  The  owner  is  not  bound  to  use  the  water 
in  the  same  precise  manner,  or  to  apply 
it  to  the  same  mill ;  if  he  were,  that 
would  stop  all  improvements  in  machi- 
nery. If  indeed  the  alterations  made  from 
time  to  time  prejudice  the  right  of  the 
lower  mill,  the  case  would  be  different." 
And  see  the  observations  of  Holroyd,  J., 
ibid.;  and  see  Greenslade  v.  Halliday, 
6  Bing.  379. 

(x)  Greenslade  v.  Halliday,  6  Bing. 
379. 

(y)  Williams  v.  Marland,  2  B.  &  C.  910. 
Where  the  jury  found  that  the  defendant 
had  made  a  dam  higher  up  the  stream, 
but  the  banks  and  premises  of  the  plain- 
tiff were  not  injured  by  the  increased  vio- 
lence of  the  stream,  as  alleged  by  the  plain- 
tiff, but  that  the  defendant  had  by  his  dam 
wrongfully  stopped  the  water  ;  it  was  held 
that  the  plaintiff  was  not  entitled  to  re- 
cover. Where,  however,  the  plaintiff  had 
used  the  water  for  cattle,  and  the  defen- 
dant diverted  the  water  under  an  assertion 
of  right,  and  of  his  intention  that  the  di- 
version should  be  permanent,  it  was  held 
that  the  plaintiff  was  entitled  to  recover 
damages,  although  the  stoppage  was  in 
fact  but  temporary  ;  for  if  no  action  were 
brought,  a  stoppage  with  that  assertion 
would  afterwards  be  evidence  of  right. 
Greaves  v.  Burhery,  cor.  Bayley,  J.,  York 
Ass. :  and  by  the  Court  of  K.  B.  Mich. 
1828.  Sed  qu(Bre,  whether  the  mere  asser- 
tion can  make  any  difference.  In  a  case 
before  Wood,  B.  at  Carlisle,  where  the 
water  having  been  used  for  the  purpose  of 
irrigation,  was  aftenvards  returned  into 
the  ordinary  channel,  the  learned  judge 
nonsuited  the  plaintiff;  but  as  it  appeared 
that  by  60  doing  a  portion  was  lost  in 


consequence  of  absorbtion  and  irrigation, 
the  Court  of  K.  B.,as  I  am  informed,  after- 
wards set  aside  the  nonsuit.  In  tlie  case 
Mason  v.  Hill,  5  B.  &  Ad.  l,it  seems  to  have 
been  doubted  whether  the  owner  of  land, 
without  having  used  the  stream  for  some 
special  purpose  and  without  some  damage 
sustained,  can  support  an  action. 

If  a  mill-head  pens  back  the  water  upon 
the  adjoining  lands,  and  injures  them,  but 
in  consequence  of  defective  construction, 
and  want  of  repair  in  the  wheels  and 
waste-gates,  the  mill-pond  is,  by  the 
working  of  the  mill  at  seasons  wholly  se- 
lected by  the  miller,  without  the  control  of 
the  landowner,  so  soon  and  so  frequently 
exhausted  that  the  adjoining  lands  are 
frequeutly  relieved  from  the  stagnant  water, 
and  suffer  but  small  damage,  the  miller 
(it  seems)  is  justified  in  repairing  and  im- 
proving the  construction  of  his  mill,  and 
thereby  penning  the  water  back  on  his 
neighbour's  lands,  on  the  same  level,  for 
longer  periods,  although  he  thereby  occa- 
sions greater  damage  to  him.  Alder  v. 
SaviU,  5  Taunt.  454. 

{z)  The  plaintiff  and  defendant  had 
lands  contiguous  to  the  stream,  the  land 
of  the  defendant  being  situated  above  the 
land  of  the  plamtiff.  The  defendant  in 
1818  erected  a  weir  across  the  stream 
at  a  part  contiguous  to  his  own  land, 
and  by  means  of  channels  and  reservoirs 
conveyed  and  used  great  part  of  the 
water  for  the  purpose  of  supplying  a 
steam-engine.  The  plaintiff,  10  years  after 
this  diversion,  made  a  channel  in  his  land 
contiguous  to  the  stream,  by  which  he  con- 
veyed the  water  to  some  buildings  of  his, 
at  a  little  distance  from  the  stream,  for 
the  purpose  of  a  manufactory  not  previ- 
ously carried  on  there.  The  Court  of 
King's  Bench,  after  a  verdict  for  the 
defendant,  under  the  direction  of  the 
learned  judge,  set  aside  the  verdict,  prin- 
cipally, it  seems,  on  the  authority  of  a 
decision  by  the  Master  of  the  Rolls,  in  the 
case  of  Wright  v.  Howard,  1  Sim.  &  Stu. 
190.  The  Master  of  the  Rolls,  in  his 
judgment  in  that  case  observed,  "Every 
proprietor  who  claims  a  right,  either  to 
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held   that  an  appropriation  of  less  than  20  years  duration  was  not  sufficient  Ajipro- 
to  'n\e  a  right  to  the  appropriator  against  a  lower  proprietor.  prmtion. 

And  now  the  law  on  this  subject  depends  much  on  the  provisions  of  the 
late  Stat.  2  &  3  W.  4,  c.  1,  s.  2  (z),  which  in  effect  makes  an  uninterrupted 
enjoyment  of  a  watercourse  for  the  period  of  twenty  years  to  give  a  valid 
title  unless  it  be  answered  by  such  evidence  as,  before  the  Act,  would  have 
rel)utted  the  presumption  of  a  grant. 

In  case  for  the  diversion  of  water  from  the  plaintiff's  mills,  it  appeared 
that  certain  mining  adventurers  had  obtained  a  lease  from  the  proprietors 
of  a  mine,  lying  near  and  benefited  by  a  drain  or  sough  constructed  by  them 
them  (under  what  right  did  not  appear,  but  presumed  to  be  either  under  the 
custom  of  mining,  or  by  licence  from  the  owner  of  the  soil),  and  that  afterwards 
the  father  of  the  plaintiff  had  obtained  a  lease  from  the  lord  of  the  manor, 
also  owner  of  the  soil  through  which  the  sough  flowed,  on  which  he  erected 
cotton-mills  ;  subsequently,  another  company  of  adventurers  began  to  con- 
struct on  a  lower  level  another  sough,  which,  under  an  agreement  with  the 
proprietors  of  the  first  sough,  and  of  other  mines  drained  by  it,  they  pro- 
ceeded to  extend,  thereby  reducing  the  quantity  of  water  which  would  have 
passed  along  the  first  sough  to  the  plaintiff's  mills  ;  it  was  held,  that  as  the 
origin  of  the  watercourse,  as  well  as  its  continuance,  were  referable  to  the  con- 
venience of  the  mine  owners ;  and  that,  from  the  nature  of  the  case,  it  was  of 
a  temporary  character,  no  inference  could  be  made  of  any  intention   to 
grant  the  use  of  the  water  in  perpetuity,  and  that  no  such  right  was  there- 
fore acquired  by  the  user,  either  by  the  presumption  of  a  grant,  or  by  force 
of  the  2  &  3  Will.  4,  c.  71  (a). 

B.  having  diverted  water  from  the  mill  of  A.,  for  which  A.  recovered 
damages,  took  a  lease  of  the  water  from  A.  for  ninety-nine  years ;  though 
A.  suffer  his  mill  to  fall  into  decay,  yet  the  owner  of  his  land  is  entitled  to 
the  water  as  it  formerly  flowed,  at  the  end  of  the  terra  {h). 

An  action  for  obstructing  a  watercourse  is  local  in  its  nature  (c),  but  a 
local  description  is  unnecessary  ( 6?). 

The  right  to  have  a  drain  or  passage  for  water  through  the  lands  of 

throw  the  water  back  above,  or  to  di-  altered  his  wheel  to  one  requiring  a  greater 
minish  the  quantity  of  water  which  is  to  head  of  water,  had  subsequently  discou- 
descend  below,  must,  in  order  to  maintain  tinned  it  for  20  years,  and  resumed  the  use 
his  claim,  either  prove  an  actual  grant  of  his  former  wheel,  he  could  not  resume 
or  licence  from  the  proprietors  afl'ected  his  right  to  the  higher  head  of  water, 
by  his  operations,  or  must  prove  an  un-  Drewett  v.  Sheard,  7  C.  &  P.  465.  Where 
interrupted  possession  of  20  years,  which  the  plaintiff  enjoyed  a  watercourse  above 
term  of  20  years  is  now  adopted  upon  a  20  years  ago,  and  about  22  years  since 
principle  of  general  convenience,  as  afford-  some  alteration  was  made  in  it,  but  about 
ing  conclusive  presumption  of  a  grant."  19  years  ago  it  was  restored  to  its  an- 
And  he  adds,  "an  action  will  lie  at  cient  course,  held  that  the  right  was  not 
any  time  within  20  years,  when  injury  destroyed  by  such  interruption.  Hall  v. 
happens  to  arise  in  consequence  of  a  neio  Swift,  4  Bing.  N.  C.  381. 
■purpose  of  the  party  to  avail  himself  of  {z)  See  tit.  Pbesckiption,  p.  919. 
his  common  right."  In  a  subsequent  ac-  (a)  Arkwright  v.  Gell,  5  M.  &  W.  203. 
tion,  afterwards  pending  between  the  same  Trespass,  plea  justifying  a  right  to  enter 
parties,  Mason  v.  Hill,  in  the  Court  of  to  remove  hatches  obstructing  a  water- 
King's  Bench,  after  much  discussion  and  course  to  the  defendant's  mill,  evidence  of 
consideration,  the  Chief  Justice  pronounced  a  former  occupier  of  the  mill  having  asked 
a  very  learned  and  elaborate  judgment,  permission  to  use  the  water,  is  admissible, 
supporting  the  former  decision. — Where  as  of  the  exercise  of  a  right  by  one  and 
the  owner  of  a  mill  stream  had  kept  an  acquiescence  by  the  other.  Wakeinan  v. 
ancient  opening  into  a  ditch  closed  for  West,  8  C.  &  P.  105. 
above  20  years ;  held,  that  the  owner  of  (fo)  Davis  v.  Morgan,  4  B.  &  C.  8. 
the  land  adjoining  the  ditch  could  not  jus-  (c)  Mersey  §•  Irioell  Navigation  v. 
tify  the  reopening  the  communication ;  Douglas,  2  East,  497. 
and  that  where  the  mill-owner,  after  having  (d)  Ibid. 
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RI,.|,j:of       unother,  may  either  be  direct  or  presumptive.     Direct  evidence  of  eueh  a 
p.idriiije.         right  must  be  by  means  of  a  grant  under  seal,   in  the  case  of  a  frueh<ld(e); 
and  as  it  seems  also  in  the  case  of  a  chattel  interest  (/). 

There  is  no  distinction  between  tlie  obstruction  of  the  ordinary  course  of 
water,  which  cannot  be  clianged  to  the  injury  of  another,  and  the  extra- 
ordinary course  for  carrying  off  the  superabundant  quantity  at  particular 
seasons  (^). 

An  allegation  that  the  plaintiff,  by  reason  of  his  possession  of  a  mill  witli 
the  appurtenances,  was  entitled  to  the  use  of  water  running  in  a  certain 
tunnel  to  the  mill,  is  not  supported  by  proof  that  the  tunnel  was  made  on 
tiie  defendant's  land  on  an  agreement  by  the  latter  to  convey  the  right, 
and  no  conveyance  having  in  fact  been  made,  and  the  defendant's  assent 
having  been  refused  ;  for  the  plaintiff  had  not  the  right  by  reason  of  posses- 
sion, but  under  a  parol  licence  revocable  in  its  nature,  and  in  fact  revoked  (A). 
It  has  been  laid  down  by  authority,  that  every  one  of  common  right  has 
a  right  of  way  for  servants  or  horses,  on  the  banks  of  a  navigable  river,  for 
towin"-  barges  ;  and  if  the  water  of  the  river  impairs  the  banks,  then  in  the 
nearest  part  of  the  field  next  adjoining  (/). 

It  is  no  defence  to  an  action  by  a  reversioner,  for  an  injury  to  the  rever- 
sion, in  not  repairing  a  gutter  for  the  conveyance  of  water  through  the 
plaintiff's  land  to  the  defendant's  mill,  whereby  the  water  oozed  through 
the  "-utter,  and  carried  away  the  soil  of  the  close,  that  the  defect  in  the 
gutter  was  occasioned  by  the  plaintiff's  tenant  (/t). 
P    J.  In  an  action  for  the  disturbance  of  a  ferry  (Z),  it  is  sufficient  to  prove 

possession  and  enjoyment,  without  producing  documentary  evidence,  such 
as  court  rolls,  where  the  ferry  is  within  a  manor,  and  has  passed  by  surrender 
and  admission  (?«).  And  it  is  unnecessary  either  to  allege  or  prove  the 
payment  of  any  s])ecific  sum  for  passage-money  (?«),  or  to  show  that  the 
plaintiff  is  owner  of  the  soil  on  either  side  (o),  provided  he  have  the  right 
of  embarking  and  disembarking  his  passengers.  And  although  the  Crown 
may  for  neglect  of  duty  repeal  the  grant  by  scire  facias  or  quo  warranto, 
such  neglect  is  no  answer  to  an  action  for  disturbance  of  the  ferry  {p). 
In  an  action  by  a  canal  company  for  a  nuisance  in  digging  clay-pits,  by 

(e)  Hetolinsv.  Shippmn, 5  B.kC.  221;  difference  between  a  claim  to  an  ancient 
2  Roll.  Ab.  G2  ;  Gilb.  L.  E.  96,  6th  edit.  ferry  and  other  cases  of  prescription  ;  and 
Bolton  V.  Bhhop  of  Carliile,  2  H.  B.  though  its  commencement  can  only  be  by 
259;  Shep.  Touch.  231.  liunise;/  v.  royal  grant  or  licence  from  the  Crown,  tlie 
Roroson,  1  Vent.  18.  25.  Hoslons  v.  word  «/<cit'7i^  does  not  impose  the  necessity 
Kobiitson,  2  Vent.  12;  2  Saund.  327.  of  producing  sucli  grant,  but  it  is  satisfied 
Fentiinan  v.  Smith,  6  East,  15-4.  by  proof  of  tlie  ferry  having  existed  for 

(f)  Ibid.  such  a  time  as  will  raise  the  presumption 
((/)  R.  V.  Trnfford,  1  B.  &  Ad.  874.     If      of  its  being  originally  f(mnd('d  by  right : 

several  by  several  acts  cause  a  joint  de-  and  a  variation  in  the  toll  will  not  affect 

Btruction  to  the  public  nuisance  all  may  be  the  franciiise,  nor  will  contradictory  evi- 

joine:l  in  the  same  indictment.     lb.  dence  of  the  usage,  which  is   matter  for 

(/*)  Fentiman  v.  Smith,  4  East,  107.  the  consideration  of  the  jury.     'Trotter  v. 

And  see  Hewlins  v.  Shippam,  5  B.  &  C.  Harris,  2  Y.  &  J.  285. 
221.  (m)  Peter  v.  Kendnll,  6  B.  &  C.  703. 

(J)   Young's  Case,  per  Holt,  C.  J.,  1  Ld.  Blissett  v.  Hart,  Willes'  Rep.  508. 
Raym.  725.     And  see  Cocker  v.  Cooper,  (n)  Peter  v.  Kendall,  6  B.  &  C.  703. 

4  C.  M.  &  R.  410.  (o)  lb.     Saville,  11,  pi.  29,  contra. 

(ft)  Lord  Ecjremont  v.  Pulman,  1  Moo.  {p)  6  B.  &C.  703.     Where  a  grant  has 

&  Mai.  C.  404.  been  made  on  condition,  the  non-user  by 

(Z)  A  ferry   is  a  liberty   by  prescri))-  the  grantees  will  preclude  them  availing 

tion,  or  the  King's  grant,  to  have  a  boat  themselves  of  the  grant  against  the  Crown, 

for  passage  on  a  great  stream,   for  the  on  an  indictment  for  a  nuisance.  Attorney- 

carriage  of  horses  and  men,  for  reasonable  general  v.  Richards,  3  Austr.  753.    Puin- 

toll.   Termes  de  la  Ley,  338.    There  is  no  ter  \.  Attorney-general,  1  Dow,  310.    The 
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which  the  banks  of  the  canal  were  injured,  it  is  incumbent  on  the  iilaintiffs 
to  show  that  the  banks  were  at  the  time  of  the  damage  in  such  a  state  as 
the  Act  of  Parliament  requires  (q). 

Althou<Th  an  adverse  enjoyment  for  the  space  of  twenty  years  is,  as  against 
a  private  individual,  evidence  of  a  grant  by  him,  yet  it  is  otherwise  in  the 
case  of  a  public  river  navigable  by  all  the  King's  subjects ;  no  obstruction 
fur  twenty  years  will  bar  a  public  right  (r).. 

Ownership  of  the  soil  is  prirnd  facie  evidence  of  a  right  of  fishery. 

Where  a  river  is  not  navigable,  the  presumption  is  that  the  soil  is  the 
property  of  the  owners  on  each  side,  to  the  middle  of  the  river  (s).  But  in 
the  case  of  a  navigable  river,  the  presumption  is  that  the  soil  is  vested  in 
the  Crown  (t).  Yet,  a  subject  may  claim  a  prescriptive  right  to  a  several 
fishery  in  an  arm  of  the  sea  even  against  the  Crown  (u). 


Crown  had  been  in  possession  for  150  years, 
and  therefore  a  presumption  arose  against 
the  grant  of  the  Crown.  But  an  enjoy- 
ment for  60  years  would  be  sufficient  evi- 
dence of  title  in  such  case  against  the 
Crown.  1  Dow,  316,  per  Lord  Eldon. 
On  an  avowry  for  taking  goods  under  a 
distress  for  port  duties,  it  is  not  necessary 
to  show  that  tile  port  is  in  repair,  the  con- 
sidt-ration  behig  the  obligation  to  repair  for 
the  benefit  of  the  public.  1  Ld.  Raym.  385. 
(q)  Stafford  Canal  Co.  v.  Hullen,  6  B. 
&  C.  317;  but  see  R.  v.  Trafford,  1  B.  £c 
Ad.  874. 

(r)   Vooght  v.  Winch,  2  B.  &  A.  662. 
Weld  V.  Hornby,  7  East,  195.     V.liether 
a  river  be  navigable  or  not  is  of  course  a 
question  of  fact  for  the  jury  {Vooght  v. 
Winch,  2  B.  &  A.  662.)    The  flux  or  re- 
flux of  the  tide  is  evidence  of  a  navigable 
river  {Miles  v.  Bose,  5  Taunt.  705),  but 
not  conclusive.     (Ibid.)     It  was  held  in 
that  case  that  the  cutting  of  rushes  in  the 
creek  by  strangers,  and  without  intennp- 
tion,  was  a  strong  circumstance  to  show 
that  the  river  was  public.     The  fact  that 
pleasure-boats  were  accustomed  to  sail  up 
the  creek  was  also  relied  upon  by  Gibbs,  C.  J. 
The  public  are  not  entitled  of  common 
right  to  tow  on  the  banks  of  ancient  navi- 
gable rivers  {Ball  v.  Herbert,  3  T.  R. 
253);  or  to  use  the  sea-shore  for  bathing; 
or  to  cross  the  sea-shore  on  foot,  or  with 
machines  for  that  purpose.      Blundell  v. 
Catterall,  5  B.  &  A.  268,  Best,  J.  dissent. 
A  public  right  of  navigation  may  be  ex- 
tinguished either  by  an  Act  of  Parliament, 
a  writ  of  ad  quod  damnum  and  inquisition, 
or  under  certain  circumstances  by  commis- 
sioners of  sewers,  or  by  natural  causes, 
such  as  the  recess  of  the  sea,  accumulation 
of  silt  or  mud.     And  where  a  public  road, 
obstructing  a  channel  once  navigable,  has 
existed  for  so  long  a  time  that  the  state  of 
the  channel  when  the  road  was  made  can- 
not be  proved,  it  is  to  be  presumed  that 
the  right  of  navigation  was  legally  extin- 
guished.    R.  v.  Montague,  4  B.  &  C.  698. 
TJie  right  of  the  public  in  a  public  navi- 
gable river  extends  to  every  part  of  the 
space  between  the  banks  ;  and  a  grant  by 
the  Crown  to  erect  a  weir  over  part  of 


it  not  then  necessary  to  the  navigation, 
must  be  taken  to  be  subject  to  the  neces- 
sities of  the  public  when  they  may  arise; 
the  Crown  had  no  common-law  right  to 
interfere  with  the  channels  of  public  rivers 
before,  nor  has  any  since  the  passing  of 
Magna  Charta,  or  any  other  rinht  tlian  that 
of  preserving  the  right  and  restraining 
nuisances  in  derogation  of  it ;  the  effect  of 
the  St.  25  Edw.  3,  st.  4,  c.  4,  was  impliedly 
to  legalize  all  weirs  which  had  lieen  set  up 
before  the  ti/ne  of  Edw.  1,  and  evidence 
is  proper  to  show  tlie  antiquity  of  a  dis- 
puted weir.  Williams  v.  iVilcox,  3  Nev. 
&c  P.  606. 

(*•)  Carter  v.  Mnrcot,  4  Burr.  2162. 
{t)  The  Crown  is  not  entitled  to  land 
recovered  from  the  sea  by  gradual  alluvion, 
but  only  to  such  as  has  become  derelict. 
Upon  inquisition  a  jury  found  that  parti- 
cular land  had  formerly  been  covered  by 
the  sea,  but  had  for  many  years  been  dere- 
lict; that  the  land  had  since  been  unoc- 
cupied, but  that   the  herbage   had   been 
eaten  by  the  cattle  and  sheep  belonging  to 
different  tenants    and    occupiers   of  land 
situate  within  tlie  sea  marsh.     Upon  peti- 
tion by  Lord  Gwydir  to  traverse  the  in- 
quisition, on  affidavit  that  the   lands   in 
question  were  parcel  of  his  manor,  and 
that  the  tenants  of  the  manor  had  for  a 
long  time  enjoyed  rights  of  common  on  the 
lands,  the  Vice-Chanccllor  held  that  this 
was  not  only  prima  facie  evidence  of  title, 
but  a  title  not  negatived  by  the  finding  of 
the  jury.     Ex  jmrte   Lord  Gwydir,   4 
iliadd.  281.     Where  a  grant  of  wreck  was 
made  by  H.  2,  and  confirmed  by  H.  8,  to 
the  proprietor  of  land  on  the  coast,  who 
within  forty  years  had  constructed  an  em- 
bankment across  a  small  bay  to  reclaim 
sea-mud,  and  had  since  exerted  an  exclu- 
sive right  to  the  soil  without  opposition,  it 
was  held,  that  from  such  usage,  anterior 
usage  might  be  presiimed ;  and  tliat  the 
usage  coupled  with  the  terms  of  the  grant, 
served  to  elucidate  it,  and  to  establish  the 
right  so  asserted.     Chad  v.  Tilsed,  2  B. 
&  B.  403. 

{n)  Mayor  of  Orford  v.  Richardson, 
4  T.  R.  439-  The  general  rule  is  that  the 
public  have  a  right  of  fishing  in  a  navi- 
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verdict. 


Compe- 
tency. 


Defence. 


The  soil  of  the  sea-shore  belongs  to  the  Crown,  hnt  it  may  lie  in  a  sub- 
ject (a). 

Proof  of  the  very  act  of  fishing  in  the  locus  in  quo,  is  evidence  of  tlie  right, 
altliough  it  be  not  proved  that  fish  were  actually  caught  (^). 

It  has  been  seen  that  a  verdict  for  the  defendant  in  a  former  action,  for 
diverting  water  from  his  mill,  is  evidence,  but  not  conclusive,  for  the  defen- 
dant in  a  second  action  (z). 

So  a  verdict  for  the  plaintiff,  in  an  action  for  obstructing  his  barges  in  a 
navigable  river,  is  strong,  but  not  conclusive,  evidence,  in  an  action  for  a 
similar  obstruction  (a). 

As  to  the  liability  of  one  having  frontage  land  to  face  against  the  sea,  see 
Callis  on  Sewers  {h). 

Where  issue  is  joined  on  a  traverse,  that  a  stream  of  water  has  from  time 
immemorial  been  accustomed  to  flow  in  a  specified  course,  one  who  claims 
a  right  of  water,  which  depends  ui)on  the  prescription  alleged,  is  it  seems 
incompetent  as  a  witness,  upon  the  same  ])rincij)le  that  a  commoner  cannot 
by  his  evidence  support  a  custom  beneficial  to  himself;  but  it  is  otherwise 
where  a  right  of  water  is  claimed  by  prescription  as  appurtenant  to  a  par- 
ticular messuage  {c). 

AVhere  the  plaintiff's  father  had  given  a  parol  licence  to  the  defendants 
to  erect  certain  weirs,  and  to  lower  the  bank  of  a  river,  whereby  less  quan- 
tities of  water  ran  down  to  the  plaintiff's  mill,  which  proving  injurious,  the 
father  had  after  a  lapse  of  five  years  represented  it  to  the  defendants,  and 
required  them  to  restore  the  banks  to  the  former  level,  which  the  latter 


gable  river,  where  the  tide  flows  and  re- 
ilows ;  and  according  to  Lord  Halo,  "  If 
any  one  will  a])propriate  a  privilege  to  him- 
self, the  proof  lieth  on  his  side."  Lord 
Fitzwalter's  Case,  1  Mod.  103.  A  man 
may  prescribe  for  a  several  fishery  in  a 
iiavigal)le  river  witlioiit  sliowing  a  grant 
from  the  Crown  {Rotjers  v.  Allen,  1  Camp. 
312) ;  and  a  several  Hsiiery  in  a  navigable 
river  is  divisible ;  it  may  be  abandoned 
to  tlie  public  as  to  the  taking  of  floating 
fish,  and  jireserved  as  to  the  dredging  for 
oysters.  Ibid.  An  user  of  the  banks  of 
a  river  by  fislicrnieu  for  more  than  twenty 
years,  with  evidence  of  their  having  levelled 
and  improved  the  landing  place,  afibrds 
presumptive  evidence  of  a  grant  to  the 
lessees  of  the  fishery  in  a  public  navigable 
river.  Gray  v.  Bond,  2  B.  &  B.  667. 
Althoughbotlitheiisheryand  landing-place 
once  belonged  to  the  same  person,  ib. ; 
and  although  there  was  no  evidence  to  show 
that  the  former  owner,  or  tliose  who  claimed 
under  him,  knew  that  the  shore  had  been 
so  used. 

{x)  See  the  judgment  of  Holroyd,  J.  in 
Blundell  v.  Catterall,  5  B.  &  A.  29.  The 
shore  is  that  which  is  contained  between 
high  and  low  water  marks,  at  ordinary 
tides,  that  is  to  say,  between  the  ordinary 
flux  and  reflux  of  the  sea.  Secus,  by  the 
civil  law.  Per  Lord  Hale,  as  cited  by 
Holroyd,  J.  in  Bhindell  v.  Catterall,  3 
B.  &  A.  291.  An  appropriation  by  any 
subject  of  any  part  of  the  sea-shore,  even 
below  low-water,  tliougli  it  be  but  tempo- 
rary, and  no  nuisance,  without  the  King's 


grant  or  licence,  is  a  purpresture  and  in- 
trusion on  tlie  King's  soil,  which  he  may 
demolish  or  seize  at  his  pleasure.  Per  Hale, 
C.  B.  See  5  B.  &  A.  291.  The  above 
definition  of  the  extent  of  the  sea-shore  is 
not  very  clear,  the  proper  limit  i>etween 
the  shore  and  the  land,  seems  on  princijile 
to  be  the  average  limit  of  spring  tides. 

(y)  Patrick  v.  Greenway,  1  Will.  Saund. 
346,  b.  Hence  it  has  been  said  that  the 
very  act  of  fishing  is  sutticient  damage  to 
sujiport  an  action  for  disturbance  of  the 
plauitifl''s  right  (Ibid.)  For  wherever  an 
act  injures  another's  right,  and  would  be 
evidence  in  favour  of  the  wrong-doer,  an 
action  may  be  maintained  for  an  invasion 
of  the  riglit,  without  proof  of  any  specific 
injury.  Ibid.  And  see  Wells  v.  Watlinq, 
2  Bl.  R.  1283;  Hobson  v.  Todd,  4  T.  tt. 
71  ;  and  the  above  case  of  Patrick  v. 
Greemcay.  Note,  that  in  the  last  case 
the  action  was  in  trespass. 

{z)  Vooght  v.  Winch,  2  B.  &  A.  662 ; 
stqjra,  939;  and  Vol.  I.  tit.  Judgment. 

(«)  P.  C.  Miles  V.  Rose,  5  Taunt.  705. 

{b)  Frontage  is  where  the  grounds  of  any 
man  do  join  with  the  brow  or  front  thereof 
to  the  sea,  or  to  great  and  rapid  streams, 
and  it  seems  that  the  frontages  are  bound 
to  the  repairs,  Callis,  115,  whether  in  pos- 
session or  not.  Payne  v.  Rogers,  2  H.  B. 
349.  And  see  Chawley  v.  Whistanley, 
5  East,  266 ;  Perreau  v.  Bevan,  5  B.  &  C. 
284. 

(c)  Jebb  V.  Povey,  2  Esp.  C.  679;  suijra, 
319. 
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however  refused  to  do ;  held,  that  such  licence  being  only  a  relinquishment 
of  the  use  of  the  quantities  of  water  which  he  had  formerly  enjoyed,  and 
not  a  transfer  of  any  right  or  interest,  and  in  consequence  of  which  the 
defendants  had  incurred  expense  in  doing  the  act  to  which  the  consent  was 
given,  it  could  not  be  retracted,  and  that  no  action  was  maintainable  for  the 
refusal  to  reinstate  the  premises,  or  for  continuance  of  the  works  (c).  In 
an  action  by  the  reversioner  for  not  repairing  a  watercourse,  it  was  held  to 
be  no  defence  that  the  injury  was  occasioned  by  the  wrongful  act  of  the 
defendant's  own  tenant,  for  which  the  defendant  might  have  maintained  an 
action  against  him  (d). 

WAY  (e). 

In  an  action  for  an  injury  by  obstructing  the  plaintiff's  enjoyment  of  a 
right  of  way,  it  is  incumbent  on  him  to  prove  (/)  the  right  of  way 
claimed  (g),  and  2dly,  the  obstruction. 

A  right  of  way  exists  either  by  prescription  or  grant,  or  other  agreement, 
or  license,  or  from  necessity  (A).  And  the  evidence  is  either  direct,  by  proof 
of  an  existing  grant  (i),  or  presumptive. 


(c)  Liggins  v.  Inge,  7  Bing.  682. 

{d)  Egremont  v.  Pulman,  1  Mood.  & 
M.  404. 

(c)  Where  by  a  local  Act  parties  were 
empowered  to  lay  roads  across  and  along 
any  roads  mentioned  in  the  Act,  subject  to 
the  keeping  in  repair  such  roads  for  20 
yards  on  each  side  of  the  railway,  it  was 
held,  that  it  did  not  extend  to  cases  where 
there  were  not  20  yards  of  road  on  each 
side,  and  (se-mble)  only  to  cases  of  crossing 
roads  directly  or  in  a  slanting  course,  and  not 
to'a  continuous  course, by  the  side  of  a  public 
turnpike  road,  and  that  the  supposed  greater 
convenience  to  the  public  by  the  use  of  the 
railroaii,  upon  payment  of  the  authorized 
tolls,  did  not  render  it  less  an  indictable 
nuisance  in  the  case  of  an  actual  obstruction 
of  the  old  turnpike  road,  supposing  such 
railway  legally  made  under  the  Act.  R.  v. 
Morris,  1  B.  &  Ad.  441.  Qa.  if  upon  the 
expiration  of  the  Act  it  could  have  been 
legally  continued?  By  a  private  Act  of 
Parliament  a  water  company  is  empowered 
to  break  up  the  soil  and  pavement  of  roads, 
highways,  footways,  common  streets,  lanes, 
alleys  and  public  places.  The  word  foot- 
way is  explained  by  the  context,  and  gives 
no  authority  to  enter  a  private  field  of  the 
plaintiff,  over  which  there  is  a  public  foot- 
way.    Scales  V.  Pickering,  4  Bing.  448. 

(f)  That  is  in  case  of  a  denial  on  the 
part  of  the  defendant  according  to  the  new 
rules.     See  tit.  Rules. 

(gf)  The  onus  of  proof  lies  of  course  on 
the  claunant.  Jackson  v.  Hesketh,  2  Star- 
kie's  C.  518.  Ballard  v.  Dyson,  1  Taunt. 
279.  Jackson  \.  Stacy,  YLoWsC  ^bb.  In 
case  for  obstructing  the  plaintiff's  right  of 
way,  claimed  under  a  lease  of  the  premises 
from  the  defendant,  held  that  it  was  for 
the  jury  to  find  the  state  of  the  premises 
at  the  time  of  granting  the  lease,  and  for 
the  Court  then  to  put  a  construction  on  the 
terms  of  the  lease  in  respect  of  the  way 


granted,  and  declarations  of  the  parties 
before  and  after  are  inadmissible;  where 
it  is  uncertain  which  of  two  ways  is  meant, 
parol  evidence  is  admissible.  Where  the 
way  granted  lies  over  the  land  of  third 
persons,  and  there  is  no  other,  the  lessee 
is  entitled  to  pass  across  the  grantor's  land 
by  the  shortest  way  to  the  public  highway, 
as  a  way  of  necessity ;  and  where  it  is  a 
private  way,  the  grantor  is  bound  to  make 
it.     Oshorn  v.  Wise,  7  C.  &  P.  761. 

(Ji)  Infra,  1256. 

(i)  A  lease  of  a  house  and  land  adjoin- 
ing, with  all  ways,  with  the  said  premises, 
or  any  part  thereof,  used  or  enjoyed  before, 
entitles  the  lessee  to  a  right  of  way  which 
a  tenant  of  the  whole  of  the  yard,  before 
and  at  the  time  of  the  lease,  used  and  en- 
joyed to  every  part  of  the  yard.  Kooystra 
V.  Lucas,  5  B.  &  A.  830. 

If  a  man  seised  of  Blaekacre  and  White- 
acre,  uses  a  way  through  Whiteacre  to 
Blaekacre,  and  then  afterwards  grants 
Blaekacre  with  all  ways,  &c.,  the  way 
through  Whiteacre  will  pass  to  the  lessee 
(Com.  Dig.  tit.  Chemin,  D.  3).  So  if  he 
be  seised  of  two  acres,  to  which  a  way  is 
appurtenant,  and  grants  one  acre  with  all 
ways,  &c.  the  way  will  be  granted  {Clarke 
V.  Cogge,  Cro.  Jac.  121,  122.  170;  6  Mod. 
3).  So  if  a  lessor  having  used  convenient 
ways  over  adjoining  land  during  his  own 
occupation,  demise  premises  with  all  ways 
appurtenant,  unless  it  be  shown  in  evidence 
that  there  was  some  way  appurtenant  in 
alieno  solo  to  satisfy  the  words  of  the  grant, 
the  ways  shall  pass  although  they  be  miscall- 
ed appurtenant,  the  easement  having  been 
destroyed  by  unity  of  possession.  Morris 
V.  Egginton,  3  Taunt.  24.  But  where 
one  seised  in  fee  of  the  adjoining  closes  A. 
and  B.,  over  the  former  of  which  a  way 
had  been  immemorially  used  to  the  latter, 
devised  B.  with  the  appurtenances,  it  was 
held  that  the  devisee  could  not  claim  the 
4  l4 
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Proof  of 
title. 


Tlie  nature  of  the  presumptive  evidence  requisite  to  prove  a  ri{»ht  of  way 
by  prescription  (A)  or  grant  (l),  over  the  lands  of  another,  has  already  bt-en 
considered.  The  general  rule,  it  has  been  seen,  is,  that  an  uninterrupted 
enjoyment  of  such  an  easement  for  the  space  of  twenty  years,  unanswered 
and  unexplained,  affords  presumptive  evidence  of  title  (?n) ;  a  presumption 
which  may  be  repelled  by  evidence  -which  accounts  for  the  possession, 
■without  resorting  to  a  title  by  grant  or  otherwise. 

Long  user,  even  during  the  occupation  of  tenants,  is  a  ground  for  presuming 
the  knowledge  and  acquiescence  of  the  owner  (n). 

Where  there  is  conflicting  evidence  as  to  enjoyment  for  twenty  years,  cir- 
cumstances being  shown  which  are  inconsistent  with  the  existence  of  a  deed, 
it  is  a  question  for  the  jury  to  decide  whether  in  fact  such  a  grant  was  ever 
made  (o). 

soil.  It  abutted  on  the  broadest  part  of  the 
road,  but  in  the  narrowest  part  of  it  a  nar- 
row strip  of  the  grantor's  land  intervened 
between  the  road  and  the  premises  granted; 
and  it  was  held  that  the  grantor,  and  those 
claiming  under  him,  were  concluded  from 
preventing  the  grantee  from  coming  out 
into  the  road  over  this  slip  of  land.  Roberts 
v.  Kar,  1  Taunt.  495.  In  Barlow  v. 
Rhodes,  1  C.  .t  M.  449,  Bayley,  J.  held  that 
the  case  oi  Morris  v.  Egg'mton  depended 
wholly  on  the  principle  of  necessity.  And 
see  Plant  v.  James,  5  B.  &  Ad.  791.  Tlie 
latter  case  went  on  the  principle  that  the 
grantee  of  the  soil  could  not  be  grantee  of 
a  way  over  part  of  the  land  granted.  It 
seems  that  a  map  indorsed  on  the  par- 
ticulars of  sale,  is  not  evidence,  after  a  con- 
veyance of  land  sold  by  deed,  to  show  that 
the  road  was  intended  to  pass  under  the 
terms  of  all  ways  appurtenant,  the  way 
not  being  appurtenant  in  the  strict  legal 
sense  of  the  term.  Barloto  v.  Rhodes^ 
1  C.  &  M.  449. 

(k)  Supra,  tit.  Prescription.  A  ver- 
dict finding  a  prescriptive  right  of  way  may 
be  supported,  although  the  close  to  which 
it  is  claimed  was  within  thirty  years  parcel 
of  a  common  enclosedby  Act  of  Parliament; 
for  the  lord  might  have  liad  such  a  way  for 
himself  and  his  tenants.  Codling  v.  John- 
son, 9  B.  &  C.  933. 

(/)  Supra,  52G.  A  right  claimed  by 
reason  of  the  possession  of  a  close,  from 
that  close  along  a  watercourse  to  a  navi- 
gable river,  is  not  supported  by  evidence 
of  the  user  of  a  way  by  the  occupier  of  an 
inn  and  yard, held  as  one  entire  subject,  from 
which  yard  the  plaiutifT's  close  had  recently 
been  taken  off.  Bower  v.  Hill,  2  Scott, 
535.  And  qn.  whether  the  right  as  alleged 
for  plaintiff  and  his  servants  to  pass  and 
repass  in  boats,  &c.  is  supported  by  evi- 
dence of  goods  brought  along  the  water- 
course, but  not  in  boats  belonging  to  the 
occupier,  or  navigated  by  his  servants  ? 

(m)  Supra,  526 ;  Campbell  v.  Wilson, 
3  East,  294.     Supra,  913,  note  (z). 

(«)  JDavies  v.  Stephens,  7  C.  &  P.  570. 

(o)  Livett  v.  Wilson,  3  Bing.  115; 
where  the  usage  liad  during  the  twenty 
years  been  interrupted. 


right  of  way  over  A.,  for  the  old  way  was 

extinguished  by  unity  of  possession,  and 
no  new  way  was  created.  Whalley  v. 
Thomson,  3'b.  &  P.  371. 

A  grant  of  a  free  and  convenient  way  for 
the  purpose  of  carrying  coals,  gives  a  right 
to  lay  a  framed  waggon-way  [Soihouse  v. 
ChrL'!tia7i,  1  T.  R.^SGO).  But  a  grant  of 
a  way  from  A.to  B.  in,  through,  and  alo7ig 
a  particular  way,  does  not  justify  the 
grantee  in  making  a  transverse  road. 
(Ibid.)  A  right  to  repair  is  incident  to  a 
grant  of  a  way.  1  Saund.  323.  Gerrard 
V.  Coohe,  2  N.  R.  109. 

Where  a  private  Act  of  Parliament  for 
inclosing  the  waste  lands  of  a  manor  re- 
served to  the  lord  all  mines,  together  with 
all  convenient  and  necessary  ways  then 
already  made,  or  thereafter  to  be  made, 
with  liberty  of  making  waggon-ways  at 
his  free  will  and  pleasure,  and  to  do  such 
other  acts  as  might  be  necessary  for  the 
full  and  complete  enjoyment  thereof,  in  as 
full,  ample  and  beneficial  a  manner  as  if 
that  Act  had  not  been  made,  in  an  action 
of  tresjiass  against  an  assignee  of  the  lord, 
for  making  a  way,  it  was  held,  that  the 
question  for  the  jury  was  not  whether  the 
road  had  been  made  in  the  direction 
and  in  the  manner  least  injurious  to  the 
owner  of  an  allotment,  or  in  that  direc- 
tion or  by  that  mode  which  a  strict 
necessity  would  have  pointed  out;  but 
whether  the  direction  chosen  has  been  such 
as  a  person  of  reasonable  and  ordinary 
skill  and  experience  would  have  selected 
beforehand,  and  whether  the  mode  adopted 
has  been  such  as  a  prudent  and  rational 
person  would  have  adopted  if  he  had  been 
making  a  road  over  his  own  land,  and  not 
over  the  land  of  another.  Abson  v.  Fenton, 
I  B.  &  C.  195.  A  lease  of  premises  de- 
scribes them  as  abutting  on  an  -intended 
way,  thirty  feet  wide,  not  then  set  out,  the 
soil  of  which  was  the  property  of  the  lessor; 
the  lessee  grants  au  under-lease,  describing 
the  premises  as  abutting  on  an  intended 
way,  without  specifying  the  breadth  ;  the 
sub-lessee  is  entitled  to  a  convenient  way 
only.  Harding  v.  Wilsmi,  2  B.  &;  C.  90. 
A.  granted  to  B.  land  of  unequal  breadth, 
described  as  abutting  on  a  road  on  his  own 
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The  effect  of  enjoyment  as  evidence  of  title  is  now  sul)ject  to  the  impor-    Proofof 
tant  alterations  made  on  this  branch  of  the  law  by  the  stat,  2  &  3  W.  4,    title. 
c.  71  (p). 

Wiiere  the  right  is  claimed  ex  necessitate,  it  is  of  course  essential  to  prove 
the  particular  facts  and  circumstances  which  in  point  of  law  support  such 
a  rio-ht,  as  that  the  claimant  purchased  land  to  which  there  is  no  access  but 
over  the  land  of  the  vendor,  for  then  the  law  implies  a  grant  of  a  right  of 
way  ex  necessitate  (q). 

So  also,  where  one  having  three  closes  sells  the  two  extremes,  a  road  to 
the  middle  one  is  reserved  by  operation  of  law  (?•). 

If  a  man  having  a  right  of  way  over  the  close  A.,  for  the  occupation  of 
his  close  B.,  purchase  an  adjoining  close  C,  he  cannot  use  the  way  for  the 
occupation  of  the  latter  close  (s). 

Evidence  of  the  user  of  a  road  tends  only  to  proof  of  a  right  commen- 
surate with  the  usage  (t). 

A  right  to  use  the  way  for  carts  and  horses  only,  will  not  justify  the  use 
of  the  way  as  a  drift  road  for  cattle  (u),  although  proof  of  usage  of  the  way 
for  carts  and  horses  may,  coupled  with  circumstances,  afford  evidence  of  a 
drift-way  (x). 

So  a  right  of  way  for  agricultural  purposes  will  not  justify  the  party  in 
using  it  for  a  lime  quarry  newly  opened  (y). 

The  grantee  of  a  private  way  over  the  lands  of  another  may  maintain  an 
action  on  the  case  for  obstructing  the  way,  although  the  jDublic  have  used  it 
for  the  last  thirteen  years  (z). 

In  trespass  quare  clausum  f regit,  on  issue  taken  on  a  right  of  way  in  the 
occupiers  of  a  close  enjoyed  for  twenty  years,  for  horses,  carts,  waggons, 
and  carriages  (under  the  stat.  2  &  3  W.  4,  c.  71),  the  plaintiff  may,  without 
a  new  assignment,  show  that  the  right  was  limited  to  the  use  of  the  way 

(p)  See  tit.  Pkescription,  919.     In  9Moore,10G;  2  Bing.  76.   Where  there 

support  of  a  plea  of  right  of  way,  under  is  a  private  road  through  a  farm,  a  parson 

the  stat.  2  &  3  Will.  4,  c.  71,  s.  2,  evidence  may  use  it   for  carrying  away  his  tithe, 

of  a  user  more  than  forty  years  back  is  ad-  though  there  is  a  public  road  equally  con- 

missible.  Laioson  v.  Lanyley,  4  Ad.  &  Ell.  venient.     Cole  v.  Selhy,  6  Esp.  C.  303. 
890.  {s)  Laughtonv.  Wards,  hvLivf-lW.    If 

(5')  Howton  v.  Frearson,  8  T.  R.  50.  a  person  has  a  way  through  a  close  in  a 

Even  although  the  vendor  was  but  a  trustee.  particular    direction,  and   he   afterwards 

lb. ;   and  see  Roberta  v.  Kar,  1   Taunt.  purchase  other  closes  adjoining,  he  cannot 

495.  extend  the  way  to  those  closes;  1  Roll. 

(r)  Per  cur.  ClarTie  v.  Cogge,  Cro.  J.  391  ;  1  Mod.  190. 
270;  2  Roll.  Ab.  pi.  60,  pi.  17.    Hoiotony.  {t)  See  Ballardv.  Dyson,  1  Taunt.  279. 

Frearson,  8  T.  R.  50.     A  person  having  a  Langhton  v.  Wards,  Lutw.  Ill ;  and  see 

private  way  cannot  justify  going  over  the  R.  v.  Lyon,  1  R.  &  M.  151.      The  user  of 

land    adjoining.      Taylor  v.    Whitehead,  a  road  "with  horses,  carts  and  carriages, 

Doug.  744.     Bullard  v.  Harrison,  4  M.  for   certain   purposes,    does    not  prove  a 

&  S.  387.  right  for  all  purposes ;  but  the  extent  of 

A  way  of  necessity  exists  after  an  unity  the  right  is  a  question  for  the  jury  under 

of  possession,  which  would  otherwise  have  all  the  circumstances.     Cowling  v.  Hig- 

extinguished  the  way,  ana  a  subsequent  ginson,  4  M.  &  W.  245. 
severance.  Bucltby  v.  Coles,  5  Taunt.  311.  (m)  1  Taunt.  279. 

Where  the  right  is  pleaded  ex  necessitate,  {x)  Ballard  v.  Dyson,  1  Taunt.  279. 

the  circumstances  ought  to   be  pleaded.  (y)  Jackson  v.  Stacey,  Holt's  C.  455; 

Poynfret   v.   Ricroft,    1   Saund.  323  (o).  cor.  Wood,  B.      So  a  right  of  way  to  a 

But  such  a  way  is  limited  by  the  necessity  particular  close,  will  not  enable  a  party  to 

■which  created  it.     Where,  at  a  subsequent  use  it  for  the  occupation  of  anotlier  newly 

period,  a  party  formerly  entitled  to  a  way  purchased    close.     Lauyhfon   v.    Wards, 

of  necessity,  could  approach  the  place  to  Lutw.   111.     And   see   Hoioell  \.  King, 

which  it  led  by  as  direct  a  course  over  his  1   Mod.  190;    ]    Roll.  391.      Cowling  v. 

own  land,  it  was  held  that  the  way  by  rea-  Higginson,  4  M.  &  W.  245. 
son  of  uecesaity  ceased.  Holmes  v.  Goring,  (2)  Allen  v.  Ormond,  8  East,  4. 
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Proof  of       for  certain  purposes  only  (o).     In  nil  such  cases  the  extent  of  the  right  is 
title.  for  the  consith'ration  of  tlie  jury  (b). 

But  no  action  will  lie  against  the  inhaliitants  of  a  parish  or  county  in 
respect  of  an  injury  sustained  from  the  non-repair  of  a  road  or  bridge  (c). 
Variance.  As  in  pleading  a  right  of  private  way,  the  nature  of  the  way  (d),  and  also 

the  termini  (e),  must  be  described;  a  variance  in  these  respects,  on  issue 
taken  on  the  right,  will  be  fatal  (f). 

An  allegation  that  a  cottage,  to  which  a  right  of  way  is  claimed  as  appur- 
tenant, is  in  the  possession  and  occupation  of  the  plaintiff,  is  satisfied  by 
evidence  that  one  part  is  occupied  by  his  servant,  although  he  receives  less 
wages  on  account  of  his  occupation,  and  although  other  part  is  let  to  a 
tenant  (^). 

So  an  averment,  that  the  defendant  being  seised  of  a  copyhold,  used  the 
way,  includes  an  using  of  the  way  as  landlord,  and  in  order  to  assert  his 
right  in  that  character,  although  the  copyhold  was  in  the  occupation  of  a 
tenant ;  for  it  comprehends  all  purposes  for  which  a  landlord  seised  of  the 
tenement  may  lawfully  use  the  way,  to  view  waste,  demand  rent,  or  to 
remove  an  obstruction  (h). 

Where  issue  is  taken  on  a  prescriptive  right,  claimed  as  appurtenant  to 
an  ancient  messuage,  the  defendant  is  not  bound  to  prove  his  occupation  of 
the  messuage,  but  is  entitled  to  a  verdict,  on  proof  of  the  prescription  as 
claimed,  although  the  messuage  is  in  the  occupation  of  a  tenant,  and  al- 
though the  defendant  is  the  occupier  of  a  new  house,  and  has  used  the  road 
for  the  purposes  of  such  occupation  («) ;  for  by  traversing  the  prescription, 
the  seisin  of  the  defendant,  as  alleged,  is  admitted,  and  the  right  only  is  put 
in  issue  (A). 

If  the  plaintiif  intended  to  deny  the  seisin,  he  ought  to  have  traversed  it; 
if  he  meant  to  insist  that  the  occupation  was  in  another,  he  ought  to  have 
replied  the  fact,  admitting  the  seisin  (/)  ;  if  he  intended  to  contest  the  right 

(«)  CoioUng  v.  Higginson,  4  M.  &  W.  carts  and  carriages;"  and  it  appeared  that 

245.  some  carts  loaded  in  a  particular  manner 

{b)  Ibid.  could  not  pass,  it  was  held  to  be  no  va- 

(c)  Russel  V.  Men  of  Devon,  2  T.  R.  riance.  R.  v.  Lyoiu  B.  &  M.  131.  A  plea 
C67.  Where  a  Dock  Company  was  au-  of  a  public  footway  over  plaintiff's  close, 
thorised  by  an  Act  of  Parliament  to  make  has  been  held  to  be  supported  by  evidence 
a  swing-bridge  across  a  public  highway,  tending  to  establish  a  carriage-way,  and 
by  the  opening  of  which  the  public  were  the  existence  of  a  gate  across  is  not  incon- 
delayed,  it  was  held  that  a  party  seeking  sistent  with  the  reservation  of  keeping  it 
damages  for  such  delay  must  show  that  it  to  prevent  cattle  straying.  Davies  v.  Ste- 
was  unnecessary  ;  and  that  if  the  company  phens,  7  C.  &  P.  570. 

had  done  all  that  was  reasonable,  availing  (e)  Rouse  v.  Bardin,   1   H.  B.   351  j 

themselves  of  such  means  as  they  ought,  2  Leon.  10;  10  Hob.  190.     Seeii-s,  in  the 

they  were  not  liable.     Wiggins  v.  Bod-  case  of  a  public  highway,  1  H.  B.  351. 

dington,  3  C.  &  P.  544.  (/)  Supra,  521  ;  and  see  Append.  1258. 

(d)  Allanv.  Brownscdl,  Yel.  163.  For  In  pleading  a  prescriptive  right  of  way,  it 
being  granted  for  particular  purposes  the  is  not  necessary  to  describe  all  the  closes 
justification  must  show  that  they  were  used  intervening  between  the  two  termini, 
for  those  purposes.  Per  Wdson,  J.  in  Simjjson  \.  Lewthicaite,  3  B.k.  Ad.  226. 
Rouse  \.  Bardin,  1  H.  B.  351.  Secus,\n  (g)  Bertie  v.  Beaumont,  16  East,  33. 
case  of  a  public  way.     Browne  v.  Aspln-  See  R.  v.  Stock,  2  Taunt.  339. 

wall,  3  T.  R.  265.     A  plea  of  a  highway  (/j)  Proud  v.  Hollis,  1  B.  &  C.  8. 

for  all  the  King's  subjects,  &c.  to  pass, &c.  /-x   c.*  «       o^  ^^  i^  i?    4.  o^o 

.     ,  =■  .       •'        ^  •     4.  n    •        ..  (i)  Sfott  V.  Stott.lQ  East,  343, 

at  pleasure,  paymg  a  certani  toll,  is  not  ^  '       ^  '  ' 

inconsistent  or  contradictory.    Sutcliffe  v.  W  Ibid. 

Greemcood,  8  Price,  535.     And  see  Bolt  (l)  The  Court  held  in  the  same  case,  on 

V.  Stennett,  8  T.  R.  606 ;  2  Will.  Saund.  motion  in  arrest  of  judgment,  that  the  alle- 

158,  note  (4).      Where  in  an  indictment  g&tion  of  seisi7t,prim(i  facie  \mY>Y\ed  occu- 

tlie  way  was  stated  to  be  "  for  all  the  liege  patioii,  unless  the  contrary  were  shown  in 

subjects,  kc,  with  their  horses,  coaches,  pleading. 
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of  the  defendant  to  use  the  road  as  a  way  to  the  new  house,  he  ought  to  have   Variance, 
admitted  the  claim,  and  pleaded  that  the  trespass  complained  of  was  com- 
mitted extra  viam  (m). 

Wliere  it  appeared  that  both  of  two  defendants  were  present  at  the  time 
of  opening  a  communication  (complained  of),  and  claiming  to  do  so  as  of 
right,  and  one  of  them  afterwards  committed  an  act  of  diversion,  it  was 
held  to  be  a  question  for  the  jury,  whether  the  other  did  not  concur, 
although  he  was  not  present  (w). 

Unity  of  possession  of  the  land  to  which  the  way  is  claimed  as  appur-   Defence, 
tenant,  with  the  land  over  which  the  way  lies,  extinguishes  the  way ;  for  it 
is  an  answer  to  the  prescription,  and  the  way  is  against  common  right  (o). 
The  cutting  down  of  trees  by  the  side  of  a  way,  is  evidence  to  prove  a  right 
of  soil  in  the  way  (p). 

By  the  rules  of  Hilary  Term,  4  W.  4,  in  an  action  on  the  case  for  obstruct- 
ing a  right  of  way,  the  plea  of  the  general  issue  will  operate  as  a  denial  of 
the  obstruction  only,  and  not  of  the  plaintiff's  right  of  way. 

Trespass  qu.  cL  freg.,  plea,  a  right  of  way,  replication  that  the  defendant 
used  the  way  imder  the  plaintiff's  leave  and  licence,  the  plaintiff  is  bound 
to  show  a  licence  co-extensive  with  the  right  claimed  by  the  plea,  and  ad- 
mitted by  the  replication ;  the  replication  is  not  sustained  by  evidence  of  a 
limited  one  (q). 

As  to  evidence  of  a  public  highway,  see  tit.  Highway  (r). 

A  surveyor  is  not  justified  in  removing  a  fence  in  front  of  a  house  to  widen 
a  road  (not  more  than  twenty-four  feet  in  breadth)  which  is  not  on  the 
highway  (s). 


(w)  16  East,  343. 

{n)  Brewett  v.  Sheard,  7  C.  &  P.  465, 

(o)  1  Roll.  Ab.  935 ;  3  T.  R.  157 ; 
5  East,  295.  WhuUeij  v.  Thomson,  1  B.  & 
P.  371.  BucJfby  v.  Coles,  5  Taunt.  311. 
Claim  of  prescriptive  right  of  way  from  the 
close  A.  over  the  defendant's  close  D.  unto 
the  village  oi  Annesley ;  it  appeared  in  evi- 
dence that  the  way  claimed  was  from  A. 
over  the  defendant's  close  B.,  and  from 
thence  over  the  defendant's  close  C,  and 
from  thence  over  the  close  D.,  and  from 
thence  into  Annesley  ;  and  that  tlie  owner 
of  the  close  A.  had  about  eighteen  years, 
being  also  owner  of  the  close  D.,  conveyed 
it  to  a  stranger  in  fee,  without  reserving 
any  right  of  way ;  and  it  was  held  that  the 
right  of  way  over  D.  was  thereby  extin- 
guished, and  consequently  that  an  action 
did  not  lie  against  the  defendant  for  ob- 
structing the  plaintiff's  passage  by  putting 
up  a  gate  on  one  of  his  own  closes.  Wright 
v.  Rattray,  1  East,  377. 

In  Slomany.  TFe.<r^, Palm. 387;  1  Roll.R. 
397,  Doderidge,  J.  said,  that  if  a  man  had 
a  right  of  way  from  his  house  to  church, 
and  the  close  next  his  house  over  which 
the  way  leads  is  his  own,  he  cannot  pre- 
scribe for  a  right  of  way/rowt  his  house  to 
the  ch,urch,  because  he  cannot  prescribe  for 
a  right  of  way  over  his  own  land.  Ley, 
C.  J.  and  Chamberlayne,  J.  differed  from 
him;  but  Loi'd  Kenyon,  in  Wright  v. 
Rattray,  approved  of  Mr.  J.  Doderidge's 
opinion,  saying  that  he  was  a  whole  host  in 
himself. 


In  Jackson  v.  Shillito,  Trin.  32  Geo.  3, 
K.  B.  cited  in  Wright  v.  Rattray,  1  East, 
377,  the  defendant  in  trespass  quare  clau- 
sumf regit,  prescribed  iov  an  occupation- 
way  from  his  ovra  close,  into,  through  and 
over  the  locus  in  quo  to  and  unto  a  certain 
highway,  &c.  and  it  appeared  that  one  of 
the  several  intervening  closes  was  in  the 
possession  of  the  defendant  himself;  it  was 
held  by  the  Court  of  C.  B.  (contrary  to  the 
opinion  of  Lord  Kenyon  at  the  trial),  that 
it  was  sufficient.  But  there  (per  Lord 
Kenyon,  1  East,  381 )  the  defendant  had  in 
fact  a  right  to  go  the  whole  line  of  road ; 
whereas  in  Wright  v.  Rattray,  he  had  no 
right  to  go  part  of  the  road  claimed.  And 
in  Wright  v.  Rattray  Lord  Kenyon  seems 
to  have  been  of  opinion  that  it  would  have 
been  sufficient  if  the  plaintiff  had  merely 
claimed  a  right  of  way  over  the  defendant's 
close  toumrds  Annesley.  See  Append. 
Vol.  ii.  916. 

See  further  as  to  extinguishment  of  a 
way,  R.  v.  Tippet,  3  B.  &"a.  193;  supra, 
tit.  Prescription. 

{jj)  Doe  V.  Pear  say,  7  B.  &  C.  304;  and 
see  above,  tit.  Trespass. 

{q)  Colchester  v.  Roberts,  4  M.  &  W. 
769. 

(r)  Where  the  public  had  used  an  un- 
paved  and  unfinished  street  for  four  or  five 
years,  it  was  held  that  the  jury  were  war- 
ranted in  presuming  a  dedication  to  the 
public.     Jarvis  v.  Dean,  3  Bing.  447. 

(«)  Lowen  v.  Kayc,  4  B.  &  C.  3 ;  under 
the  Stat.  13  Geo.  3,  c.  78,  ss.  6  &  64. 
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WILLS. 


Defence.  Toll  onnnot  ho  olsiinied  for  passage  along  a  public  higliway  or  canal,  unless 

the  right  to  deinaiid  it  be  given  in  clear  and  unambiguous  terms  (^). 

The  defendant  may  show  that  the  jilaintiff  has  abandoned  the  right  of 
way,  by  acquiescing  in  an  obstruction  for  the  space  of  twenty  years  (m). 

WEIGHTS  AND  MEASURES. 
See  4  &  6  W.  4,  c.  49j  5  &  G  W.  4,  c.  63. 


Statute  of 
Frauds. 


Production 
of  the  will. 


WILLS  (x). 

As  the  important  alterations  on  the  law  of  devises  and  bequests  do  not 
supersede  the  existing  law,  in  respect  of  such  as  have  been  made  before 
1st  January  1838,  it  has  been  deemed  advisable  to  treat,  in  the  first  jjlace, 
of  the  law  as  it  stood  before  the  statute,  and  then  to  notice  the  alterations 
which  have  been  made. 

By  the  enactment  of  the  Statute  of  Frauds,  29  C.  2,  c.  3,  s.  5,  all  devises 
and  bequests  of  any  lands  or  tenements,  devisable  either  by  the  Statute  of 
Wills  {y),  or  by  force  of  the  custom  of  Kent,  or  the  custom  of  any  borough, 
or  any  other  particular  custom,  shall  be  in  writing,  and  signed  by  the  party 
so  devising  the  same,  or  by  some  other  person  in  his  presence,  and  by  his 
express  direction,  and  shall  be  attested  and  subscribed  in  the  presence  of  the 
said  devisor,  by  three  or  four  credible  witnesses  j  or  else  they  shall  be  utterly 
void,  and  of  none  effect. 

In  order,  therefore,  to  prove  a  devise  of  lands  according  to  the  forms  pre- 
scribed by  the  statute,  it  is  necessary  in  the  first  place  to  produce  the  will 
itself,  or  to  prove  its  former  existence  and  destruction,  or  that  it  is  withheld 
by  the  adversary  after  notice  to  produce  it,  according  to  the  ordinary  course 
of  proving  a  written  document  {z). 


{t)  Where  a  canal  is  made  pursuant  to 
Act  of  Parliament,  the  riglit  of  the  pro- 
prietors to  toll  is  derived  entirely  from  tlie 
Act,  and  is  to  be  considered  as  if  there 
was  a  bargain  between  them  and  the  pub- 
lic, the  terms  of  whicli  are  expressed  by  the 
statute ;  and  the  rule  of  construction  is, 
that  any  ambiguity  in  the  terms  of  the 
contract  must  operate  against  the  company 
of  the  adventurers,  and  in  favour  of  the 
public.  The  proprietors  therefore  can 
claim  nothing  which  is  not  clearly  given 
to  them  by  the  Act.  The  Proprietors  of 
of  the  Stourbridge  Canals.  Wheeley  and 
others,  2  B.  &  Ad.  792.  By  a  turnpike 
Act  a  certain  toll  was  to  be  taken  at  every 
turnpike  on  the  road  from  W.  to  O.,  for 
four  horses  drawing  any  carriage,  &c. ; 
a  subsequent  section  provided  that  no  per- 
son should  pay  toll  more  than  once  in  the 
same  day  for  passing  and  repassing  with 
the  same  horses  or  carriages  through  any 
of  the  turnpikes,  but  that  every  person, 
after  having  paid  toll  once,  and  producing 
a  ticket,  should  pass  with  the  same  horses 
and  carriages  toll-free  during  each  day. 
Held,  that  a  second  toll  was  payable  for 
passing  on  the  same  day  two  toll-gates  on 
the  niad,  with  the  same  carriage,  but  drawn 
by  different  horses;  for  that  the  clause 
imposing  the  toll  was  clear,  and  the  ex- 


empting clause  either  meant  that  the 
horses  should  he  the  same,  or  was  too  am- 
biguous to  control  the  previous  enactment. 
Hopkins  V.  Thorogood,  2  B.  &  Ad.  916. 
See  above,  85. 

(m)  Bower  v.  Hill,  1  Bing.  N.  C.  553. 
But  where  the  plaintiff  had  a  right  to  pass 
along  a  drain  to  a  river,  it  was  held  that 
the  circumstance  of  the  drain  having  been 
in  one  part  impassable  for  the  space  of  six- 
teen years,  afforded  no  defence  to  the  erec- 
tion of  a  permanent  obstruction  lower  down 
in  the  drain,  in  the  defendant's  land. 

{x)  As  to  proof  of  a  will  of  personalty, 
vide  supra,  tit.  Executor  ;  for  proof  of  a 
will  of  copyhold,  vide  supra,  tit.  Copy- 
hold. Where  a  feme  covert  and  her  hus- 
band surrender  to  the  use  of  her  will,  she 
must  be  examined  separately.  Driver  t. 
Thomson,  4  Taunt.  2!J5 ;  and  no  special 
custom  to  that  effect  is  necessary.  JJoe  v. 
Clifford,  York  Sum.  Ass.  1821,  cor.  Bay- 
ley,  J.  She  ought  to  be  examined  before 
the  steward  of  the  Court.  4  Taunt.  294» 
Erish  V.  Riveis,  Cro.  Eliz.  717.  But  an 
examination  before  two  tenants  of  the 
manor  is  good  by  custom.     Ibid. 

(y)  32  Hen.  8,  c.  1,  explained  by  stat. 
34  Hen.  8,  c.  5. 

{z)  Supra,  Vol.  I.  tit.  Private  En- 
tries. 


WILLS.  I'ifil 

When  the  will  has  been  lost,  the  probate  of  the  will  in  the  Spiritual  Court  Production 
is  not  admissible,  even  as  secondary  evidence  of  the  contents  (a),  without  ^t  the  wiU. 
•proof  aliunde  tliat  it  is  a  true  coi)y.  For  the  Spiritual  Court  has  no  authority 
to  authenticate  a  will  of  lands,  and  the  seal  of  the  Court  dues  not  prove  it 
to  be  a  true  copy,  except  so  far  as  relates  to  personal  property  (b) ;  it  must 
be  proved  by  one  at  least  of  the  attesting  witnesses  (c),  if  any  be  living,  that 
the  will  was  sif/ned  by  the  devisor,  or  by  some  one  in  his  presence,  and  by 
his  express  directions. 

It  has  been  doubted  whether  it  be  sufficient  that  the  testator  should  seal   Signature. 
the  will  (d).     But  according  to  the  later  authorities,  mere  sealing  without 
writing  is  insufficient;  for  the  evidence  arising  from  the  hand-writing  aflbrda 
greater  security  and  certainty  than  that  arising  from  sealing  (e). 

As  evidence  of  the  actual  hand-writing  of  the  party  affords  a  more  effectual 
guard  against  fraud  than  the  mere  impression  of  a  seal,  the  identity  of  which 
may  be  in  itself  doubtful  (/),  or  which,  if  the  identity  be  proved,  may  have 
been  made  by  another  without  authority,  it  is  impossible  to  suppose  that  the 
Legislature  did  not  mean  to  require  an  actual  signature. 

It  is  sufficient  if  the  testator  sign  his  name  at  the  beginning  or  side  of  a 
will,  for  the  statute  does  not  require  him  to  subscribe  it{g),  as  where  he 
writes  the  will  himself,  beginning,  I,  A.  B.{h).  But  where  the  will  con- 
sisted of  several  sheets,  and  the  testator  signed  two  of  them,  but  from  weak- 
ness could  not  sign  the  rest,  the  Court  of  King's  Bench  was  of  opinion  that 
the  will  was  incomplete  (i). 

But  where  the  will,  which  was  written  on  three  sides  of  a  sheet  of  paper, 
concluded  by  stating  that  the  testator  had  signed  his  name  to  the  first  two 
sides,  and  had  put  his  hand  and  seal  to  the  last,  and  in  fact  he  had  put  his 
name  and  seal  to  the  last,  but  had  omitted  to  sign  the  other  sides,  it  was 
held  that  the  will  was  good,  the  signing  the  last  sheet  showed  that  the 
former  intention  had  been  abandoned  {h). 

It  was  held  to  be  unnecessary,  even  where  the  testator  was  blind,  that  the 
will  should  be  read  over  in  the  presence  of  the  attesting  witnesses  (Z).  But 
it  was  then  said,  that  stronger  evidence  would  be  required  in  the  case  of  a 

{a)  1  Lord  Rayni.  731,  2 ;  Skinn.  174;  undoubtedly   required    some    evidence  to 

supra,  Vol.  I.     Neitlier  is  an  exemplifica-  arise  from  the  hand-writing.     Then  how 

tion  under  the  great  seal  evidence  of  a  can  it  be  said  that  putting  a  seal  to  it 

will.     Comb.  46.  would  be  a  sufficient  signing  ?  For  any  one 

(6)  B.  N.  P.  246.    But  in  an  anonymous  may  put  a  seal ;    no  particular  evidence 

case,  R.  T.  Holt,  298,  where  a  defendant  arises  from  sealing.      Common  seals   are 

in  replevin  avowed  for  a  rent-charge,  but  alike ;  no  certainty  or  guard  arises  from 

could  not  produce  the  will  under  which  he  them."    And  see  Smith  v.  Evans,  1  Wils. 

claimed,  and  which  belonged  to  the  devisee  313.     Ellis  \.  Smith,  1  Ves.  jun.  11 ;  17 

in  fee,  the  Ordinary's  register  of  the  will,  Ves.  458 ;  18  Ves.  175. 
and  jrroof  of  former  pay  omits,  were  held  In  Lemayne  v.  Stanley,  3  Lev.  1,  it  was 

to  be  sufficient  evidence  against  the  de-  held  that  it  was  not  necessary  to  write,  for 

visee.  some  cannot  write,  and  their  mark  is  then 

(c)  Infra,  1264,  sufficient  signing;  others  have  theirname 

(d)  See  Lemayne  v.  Stayilei/,  3  Lev.  1.  on  a  stamp,  and  that  is  good  enough. 

By  three  of  the  judges  a  sealing  was  held  (/)  See  Grayson  v.  Atkinson,  2  Ves. 

to  be  sufficient;  so  by  Lord  Raymond,  at  459  ;  17  Ves.  458;  18  Ves.  175. 

Nisi  Prius.      Warneford  v.   Warneford,  {rj)  Hilton  -v.  King,  3  Lev.  86;  9  Ves. 

2  Str.  764.     And  see  Lord  Holt's  dlctrnn,  248.     Townsend  v.  Pearce,  Vin.  Ab.  tit. 

Lee  V.  Lihb,  1  Show.  68;   and  Gryle  v.  Devise,  R.  4,  pi.  3,  p.  142;  1  P.  W.  343. 

Onjle,  2  Atk.  79 ;   Bac.  Ab.  tit.  Wills,  (/j)  Lemayne  v.  Stanley,  3  Lev.  I ;  3 

D.  2.  Mod.  219. 

(e)  Lord   Hardwicke,    in    Grayson   v.  (i)  Right  d.  Cator  v.  Price,  Doug.  241. 
Atkinson,    2   Ves.  459,  observed,  "The  {It)   Winsor  v.  Pratt,  2  B.  k.  B.G50. 
statute,  by  requiring  the  will  to  be  signed,  (/)  Lonrjchamp  v.  Fish,  2  N.  R.  415. 
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Attesta- 
tion. 


Manner  of 
attestation. 


Mind  man  than  the  more  attestation  of  signature,  which  stronger  evidence 
had  been  supplied  by  the  circumstances  of  tliat  case  (/«). 

That  it  was  attested  and  subscribed,  &c.  —Although  proof  be  essential  that 
the  will  was  attested  by  the  witnesses  in  the  presence  of  the  testator,  it  is 
not  necessary  that  such  attestation  should  be  stated  on  the  face  of  the 
will  (?^).  Tlie  attestation  of  an  illiterate  witness,  by  making  his  mark,  is  a 
sufficient  subscription  (o). 

And  although  the  witnesses  must  attest  and  subscribe  the  will  in  the 
presence  of  the  devisor,  it  is  not  necessary  that  they  should  do  so  in  the 
presence  of  each  other  (/>);  neither  is  it  necessary  that  the  witnesses  should 
see  the  devisor  sign  the  will,  provided  he  acknowledged  his  signature  in 
their  presence  (q).  Where  the  devisor,  having  executed  his  will  in  the 
presence  of  two  witnesses,  afterwards  showed  it  to  a  third,  and  showed  him 
his  name,  and  told  him  it  was  his  hand-writing,  and  desired  him  to  witness 
it,  which  he  did,  it  was  held  that  the  will  was  well  executed  (r). 

In  the  case  of  Peate  v.  Ougly  (s),  the  testator  wrote  the  will  himself,  and 
signed  his  name,  and  put  a  seal  at  the  bottom,  and  added,  in  his  own  hand- 
writing, "  signed,  sealed  and  published  as  my  last  will  and  testament,  in 

the  presence  of ."     Two  of  the  witnesses  were  dead,   and  the  third 

swore,  that  about  twenty-eight  years  before,  being  servant  to  the  testator, 
he  and  the  other  witnesses  were  called  up  in  the  night  and  ordered  into  the 
testator's  chamber,  who  produced  a  paper  folded  up,  and  directed  him  and 
the  others  to  set  their  hands  to  it  as  witnesses,  which  they  did,  in  his 
presence ;  but  the  witnesses  did  not  see  any  of  the  writing,  nor  did  the 
testator  say  it  was  his  will,  or  what  it  was,  but  he  believed  this  to  be  the 
paper,  because  he  never  witnessed  any  other  paper  for  the  testator;  and 
added,  that  though  the  testator  did  not  set  his  name  or  seal  to  the  will  in 
their  presence,  yet  he  had  often  seen  him  write,  and  believed  the  whole  will 
and  codicil  to  be  of  his  hand-writing.  Lord  Chief  Justice  Trevor  thought 
the  evidence  sufficient  for  the  jury  to  find  the  will  well  executed,  and  they 
found  accordingly. 


(?n)  Tlie  terms  of  tlie  will  had  been  dic- 
tated by  tbe  testator  to  Davis  (who  was 
afterwards  one  of  the  attesting  witnesses), 
and  was  made  in  favour  of  a  step-daughter, 
who  lived  with  the  testator,  to  the  disin- 
herison of  his  son.  After  the  will  had  been 
written,  it  was  read  over,  by  the  desire  of 
the  testator,  in  the  presence  of  the  step- 
daughter and  several  other  persons  present. 
A  copy  was  made,  and  two  months  after, 
the  testator  made  an  alteration  in  it,  and 
perfectly  understood  wliat  he  was  doing. 

(n)  Croft  d.  Dalbt/  v.  Pmclet,  Via.  Ab. 
tit.  Devise,  N.  9 ;  Bac.  Ab.  tit.  Wills,  D.  2. 
Price  V.  Smith,  Willes,  R.  1 ;  4  Taunt.  217. 
And  per  Ld.  Eldon,  Rancliffe  v.  Parkpis, 
6  Dow,  202. 

( o)  Harrison  v.  Harrison,  8  Ves.  jun. 
185;  Addy  v.  Grix,  Ibid.  504. 

{f)  Smith  V.  Codron,  cited  2  Ves.  455 ; 
Grayson  v.  Atkinson,  2  Ves.  454;  Jones 
v.  Lake,  cited  2  Atk.  177.  See  Stone- 
house  V.  Evelyn,  3  P.  Wms.  253.  West- 
broke  V.  Kennedy,  1  Ves.  k.  B.  362.  Ellis 
V.  Smith,  1  Ves.  juu.  11. 

{q)  Smith  V.  Codron,  cited  2  Ves.  455. 


Stonehoiise  ^  Ux.  v.  Evelyn,  3  P.  Wms. 
253.  Grayson  v.  Atkinson,  2  Ves.  454; 
Bac.  Ab.  tit.  Wills,  D.  2;  3  Mod.  218; 
1  Show.  8,  69.  It  is  not  necessary  that 
the  witnesses  should  know  the  contents  of 
the  will,  or  that  they  should  see  the  tes- 
tator sign  it.  White  v.  Trustees  of 
British  Museum,  6  Bing.  310.  See  Ellis 
V.  Smith,  1  Ves.  jun.  11.  Two  of  the  at- 
testing witnesses  did  not  see  the  testiitor's 
signature,  and  only  one  knew  what  the 
paper  was ;  held  nevertheless  to  be  a  suf- 
ficient attestation.  Wright  v.  Wright,  7 
Bing.  457.  Where,  upon  the  facts  stated 
in  the  special  verdict,  it  appeared  that  the 
attesting  witnesses  signed  the  will  in  the 
testator's  presence,  but  two  of  them  with- 
out knowing  the  nature  of  the  instrument, 
and  neither  of  them  saw  the  testator  sign ; 
held  nevertheless  that  it  was  sufficiently 
attested  within  the  statute.  White  v. 
British  Museum  Trustees,  ^-c,  6  Bing. 
310. 

(r)  Ibid. 

(«)  Comyns,  197. 
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According  to  this  case,  it  is  not  necessary  either  that  the  testator  should 
acknowledge  his  signature  in  the  presence  of  subscribing  witnesses,  or  even 
that  direct  proof  should  be  given  that  the  testator's  signature  existed  upon 
the  will  at  the  time  of  attestation,  although  in  that  case,  the  whole  being 
in  the  hand-writing  of  the  devisor,  it  was  probable  that  the  whole  was 
written  previous  to  the  attestation.  But  it  is  to  be  observed,  that  where  a 
testator,  having  signed  in  the  presence  of  two  witnesses,  and  afterwards  in 
the  presence  of  a  third,  said.  This  is  my  will,  but  did  not  put  his  seal,  or 
acknowledge  the  hand-writing,  Lord  Hardwicke  inclined  to  the  opinion  that 
the  execution  was  imperfect.  Yet  in  this  case  it  was  clear  that  the  attes- 
tation of  all  the  witnesses  was  subsequent  to  the  signature  by  the  devisor ; 
whereas  in  the  case  of  Peate  v.  Ougly  it  was  possible  that  part  might  have 
been  added  after  the  attestation  {t). 

The  execution  of  a  codicil  referring  to  a  will  is  sufficient  (u). 

In  the  presence  of  the  Testator. — It  is  not  necessary  that  the  testator  should 
actually  see  the  witnesses  sign  the  will ;  it  is  sufficient  to  show  that  he  was  so 
situated  that  he  might  have  seen  them  do  so  {x).  Where  the  testator  desired 
the  witnesses  to  go  into  another  room,  seven  yards  distant,  to  attest  his  will, 
and  there  was  a  window  broken  through  which  he  might  see  them,  the  attes- 
tation was  held  to  be  sufficient  (y).  So  where  the  testator  is  sick,  or  in  bed, 
with  his  curtain  drawn  (2).  So  where  the  testatrix  could  see  the  witnesses 
through  the  window  of  her  carriage,  and  of  the  attorney's  office  (a). 

It  is  otherwise  if  the  testator  was  so  situated  that  he  could  not  have  seen 
the  witnesses  attest  the  will;  as  where  they  go  down  stairs  into  another  room 
out  of  the  testator's  presence,  and  attest  the  will  there  {b). 

Where  the  attesting  witnesses  retired  from  the  room  where  the  testator 
had  signed,  and  subscribed  their  names  in  an  adjoining  room,  and  the  jury 
found  that  from  one  part  of  the  testator's  room  a  person  by  inclining  him- 
self forward  with  his  head  out  of  the  door,  might  have  seen  the  witnesses, 
but  that  the  testator  was  not  in  such  a  situation  in  the  room  that  he  might 
by  so  inclining  his  head  have  seen  them,  it  was  held  that  the  will  was  not 
duly  attested  (c).  So  if  the  testator  was  in  a  state  of  insensibility  at  the 
time  {d). 

Where  all  the  witnesses  were  dead,  and  the  attestation  stated  that  the 
will  had  been  signed  by  the  testator  in  the  presence  of  the  witnesses,  with- 
out stating  that  they  had  subscribed  the  will  in  his  presence,  it  was  held  that 
it  might  still  be  left  to  the  jury  to  presume  that  fact(e). 

It  is  of  course  essential  that  the  formalities  of  the  statute  should  apply  to 
the  same  instrument.  If  different  instruments  be  written  on  the  savie  2Mper, 
and  it  appear  to  be  the  intention  of  the  testator  that  all  should  constitute 


Manner  of 
attestiition. 


In  presence 
of  the  tes- 
tator. 


Attesta- 
tion. 


Time. 
Identity. 


{t)  See  Stonehouse  v.  Evelyn,  3  P. 
Wms.  253 ;  where  the  reporter  says,  that 
on  mentioning  tlie  case  of  Peate  v.  Ougly 
to  Mr.  Justice  Fortescue  Aland,  he  said 
that  it  was  sufficient  if  one  of  tlie  three 
witnesses  swore  tliat  the  testator  acknow- 
ledged the  signature  to  be  his  hand ;  and 
hence  Mr.  Powell  concludes  it  to  be  a 
necessary  inference  that  sach  an  acknow- 
ledgment at  least  is  necessary  to  support 
the  attestation.     Powell's  L.  D.  80. 

(w)   Utturton  v.  RoUns,  1  A.  &  E.  423, 
{x)  See  Boe  v.  Manifold,  1  M.  &  S. 
294.    Toddx.  Earl  of  Winchelsea,  1  Mai. 
&  M.  C.  12;  1  Salk.  688;  Carth.  881. 


{y)  Shires  v.  Glasscock,  1  Salk.  608. 
See  also  the  case  of  Sir  G.  Sheers,  cited 
Carth.  81. 

{z)  Bac.  Ab,  tit.  Wills,  D.  1. 

(rt)  Casson  v.  Bale,  1  Bro.  Ch.  R.  99. 
Bavy  v.  Smith,  3  Salk.  395. 

(ft)  Broderick  v.  Broderick,  1  P.  Wms. 
239. 

(c)  Boe  d.  Wright  v.  Manifold,  1  M. 
&  S.  294.  See  further,  Eccleston  v.  Speke, 
Carth.  79;  Comb.  156;  1  Sho.  89;  Holt, 
222.  Machell  v.  Temple,  2  Sho.  288; 
Longford  V.  Eyre,  1  P.  Wms.  740. 

(<ij   Cater  v.  Price,  Doug.  241. 

{e)  Croft  V.  Pawlett,  2  Str.  1109. 
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Timp.  one  instrument,  the  execution  of  the  last  will  may  be  considered  as  an 

^"  '  ^ '  execution  of  the  whole  {f),  even  although  the  testator  term  the  prior  instru- 
ment a  will,  and  the  latter  a  codicil  (r/).  And  whether  the  subscription 
belonged  to  both  instruments  would  be  a  question  of  fact  for  the  jury,  under 
all  the  circumstances  (A). 

The  testator  wrote  a  will  of  lands,  dated  May  2,  1752,  and  signed  it,  but 
it  was  not  sealed  or  attested ;  and  afterwards  wrote  upon  the  same  sheet  of 
paper  a  memorandum,  dated  January  5,  1754,  wherein,  after  disposing  of 
some  personalty,  he  added,  "This  is  not  to  dissannul  any  of  ihc  former  part 
made  by  me  2d  of  May  1752,  except,"  &c.  and  subscribed  the  latter  memo- 
randum, and  published  the  whole  in  the  presence  of  three  witnesses ;  the 
Court  held  that  this  was  a  good  attestation  of  the  whole  {i). 

If  the  will  be  written  at  one  time  on  separate  pieces  of  paper,  and  signed 
by  the  testator,  and  all  are  produced  at  the  time  of  execution,  it  is  sufficient 
if  the  last  sheet  be  attested  by  the  witnesses  (k)  ;  but  if  the  last  sheet  only 
be  attested,  and  none  of  the  witnesses  ever  saw  the  first,  it  is  insufficient  (Z)  ; 
but  it  may  be  presumed  from  circumstances  that  the  whole  were  present. 
Where  a  testator  made  his  will  on  two  sheets  of  paper,  and  signed  each,  and 
also  wrote  a  codicil  on  a  single  sheet,  and  showed  the  whole  of  the  will  and 
codicil  to  one  witness,  who  attested  both  in  his  presence,  and  two  other 
witnesses  immediately  afterwards  came  into  the  same  room  and  attested  the 
last  sheet  of  the  will  and  the  codicil,  but  never  saw  the  first  sheet,  and  it 
was  not  on  the  table  at  the  time ;  and  both  the  sheets,  and  also  the  codicil, 
were  found  wrapped  in  the  same  paper,  in  the  testator's  bureau,  after  his 
death ;  the  Court  held  that  the  jury  ought  to  have  been  directed  to  presume 
that  the  first  sheet  was  in  the  room  (m). 

Publica-  Publication,  Sfc, — The  statute  is  silent  as  to  any  delivery,  publication,  or 

"•  any  other  formal  act  by  which  the  testator  is  to  signify  his  adoption  of  the 

instrument.      Hence  it  seems  that  the  very  act  of  signing  the  will,  and 

causing  it  to  be  attested  by  witnesses,  in  the  manner  pointed  out  by  the 

statute,  is  sufficient. 

Where  the  testator  told  the  witnesses  to  take  notice,  and  then  signed  the 
paper,  and  told  them  where  to  sign  their  names  as  witnesses,  without 
saying  what  the  instrument  was,  Denison,  J.  held  it  to  be  a  sufficient  exe- 
cution. And  the  same  point  was  decided  by  Trevor,  C,  J.  (?i).  So  a  delivery 
of  a  will  as  a  deed  has  been  held  to  be  a  sufficient  publication  (o),  even 
where  the  testator  represented  it  to  the  witnesses  to  be  a  deed,  and  the 
form  of  attestation  was  "sealed  and  delivered"  (p). 

Credible  Credible  Witnesses. — It  seems  to  have  been  held  in  general  that  an   in- 

witness.  competent  witness  was  not  a  credible  witness.  And  in  the  case  oi  Pendock 
V.  Mackender  {q),  it  was  decided  that  one  who  had  been  convicted  of  petit 
larciny  was  an  incompetent  witness  to  a  will ;  and  in  consequence  the  stat. 
31  G.  2,  c.  35,  was  passed,  which  made  a  witness  competent  notwithstanding 
such  conviction. 

(/)  Carleion  d.  Grijin  v.  Griffin,  I  (Z)  Lea  v.  Libb,  3  Mod.  262. 

Burr.  549.  {m)  Bond  v.  Seaioell,   3  Burr.  1773 ; 

(g)  Powell's  L.  D.;  Peake's  L.  E.  388,  S.  C.  Bl.  407. 

5tli  ed.  (»i)  In  Peate  v.  Ougly,  Comyns,  197. 

(/*)  See  Lord  Mansfield's  observations,  (o)  8  Vin.  Ab.  123,  pi.  13. 

1  Burr.  549.  {p)  Trimmer  v.  Jackson,  4  Burn's  Ecc. 

{i)  Carleton  d.   Griffin  v.    Griffin,  1  L.  117. 

Burr.  549.  ((7)  2  Wils.  18.     The  distinction  between 

(*)  Bond  v.  Seaioell,  3  Burr.  1773 ;  1  grand  and  petit  larciny  is  now  abolished. 

Bl.  R.  407.  See  Vol,  1.  tit.  Witness. 
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In  general,  a  devisee  or  legatee  under  a  will  was  incompetent  (r) ;  Credible 
altbough  a  mere  executor  or  trustee  who  took  no  beneficial  interest  under  a  ^^-t'"!**- 
will  was  held  to  be  competent  («). 

But  a  doubt  prevailed  whether  the  term  credible  related  to  the  time  of 
attestation,  or  to  the  time  of  proof. 

In  the  case  o(  Holdfast  d.Anstei/  v.  Dowsing  (t),  Lee,  C.J,,  in  delivering  the 
judgment  of  the  Court,  observed,  that  the  time  for  ascertaining  the  credi- 
bility of  the  witness  was  the  time  of  attestation. 

In  the  case  of  Wpidham  v.  Chetwynd{u),  it  was  lield,  that  an  attestation 
by  a  witness  who  was  interested  at  the  time  of  attestation,  but  whose  inte- 
rest was  discharged  before  his  testimony  was  required  to  establish  the  will, 
was  valid.  And  it  was  held,  that  payment  or  a  release,  made  an  attesting 
witness  credible  within  the  meaning  of  the  statute  (:r).  The  same  doctrine 
was  afterwards  maintained  by  three  of  the  Judges  of  the  Common  Pleas 
against  the  opinion  of  Pratt,  C.  J.,  in  the  case  of  Doe  d.  Hindson  v. 
Kersey  {y). 

By  the  stat.  25  G.  2,  c.  6,  sec.  1,  it  is  enacted,  that  if  any  person  shall 
attest  the  execution  of  any  will  or  codicil  (z),  to  whom  any  beneficial 
devise,  legacy,  &c.,  except  charges  on  lands,  &c.,  for  payment  of  any  debt, 
shall  be  given  or  made,  such  devise,  legacy,  &c.,  shall  be  void,  and  such 
person  shall  be  admitted  as  a  witness  to  prove  the  execution  of  such  will  or 
codicil. 

By  sec.  2,  it  is  provided,  that  a  creditor  whose  debt  is  charged  on  lands, 
shall,  notwithstanding  such  charge,  be  a  competent  witness. 

By  sec.  3,  a  witness  whose  legacy  has  been  paid  or  accepted,  and  released, 
or  who  shall  have  refused  to  accept  such  legacy  on  tender  made  (a),  shall 
be  admitted  as  a  witness,  &c. 

By  sec.  5,  a  legatee  dying  in  the  lifetime  of  the  testator,  or  before  he 
shall  have  received,  or  released,  or  refused  to  receive  his  legacy,  shall  be  a 
competent  witness. 

By  sec.  6,  it  is  provided,  that  the  credit  of  every  such  witness  shall 

(r)  Hlhjard  v.  Jennings,  Carth.  514.  {t)  2  Str.  1253. 

Ifol(/fastil.Ansteyv.I)owsing,StT.l2o3;  (,A  i  R„rr  417 

Hardr.  331;   2  Salk.  691.     An  executor  kh 

who  took  nothing  under  the  will  was  alwavs  ^^' 

held  to  be  competent.     Bettisonv.  Sir  R.  iv)  ^  Burn's   Eccles.   L.  88;  Bac.  Ah. 

-B/'om/ey,  12Eastj250.  Phippsw. Pitcher  tit.  TFiZfo,  &c.,  D.  3.     /«//•«,  1268. 

6  Taunt.  220.  S.  C.  1  Madd.  144.                '  (;r)  These  words  mean  any  such  will  or 

(s)  Bettison  v.  Bromley,  12  East,  250  codicil,  and  do  not  extend  to  wills  of  per- 

where   the   wife  of  an    acting   executor  sonal  estate ;  and  therefore  a  legacy  in  a 

taking   no    beneficial   interest   under  the  ^^"  of  personal  estate  only,  is   not  void 

will,  was  held  to  be  a  competent  witness  because  the  legatee  is  attesting  witness  to 

to  prove  sanity.     So  in  Lowe  v.  Jolliffe,  *^^^  will.     Emunuel  v.  Constable,  3  Russ. 

1  Bl.  R.  365,  an  executor  in  trust,  who  had  *36-     Foster  v.  Barkins,  3  Sim.  40 ;  and 

acted    under    the  will,  was  permitted  to  see  Brett  v.  Brett,  S  Add.  Ecc.  Rep.  210 ; 

prove  the  testator's  sanity.     In  Holt  v.  contra,    Lees    v.   Sammersgill,   17    Ves. 

Tyrrell,  1   Barnard,  K.  B.  12,  a  trustee  ^08. 

was  l^olden  to  be  a  good  witness  without  («)  By  sec.  4,  such  refusal  shall  bar  his 

releasing.     See  also  Goss  v.  Tracy,  1  P.  claim  to  such  legacy ;  and  after  such  ac- 

M.  s.  290,  where   a   grantee,   taking   no  ceptance  the  party  shall  retain  the  legacy, 

beneficial  interest  under  the  will,  was  held  notwithstanding  any    delect   iu    the  wiil, 

to  be  competent  to  prove  the  execution  of  &c. 
the  deed  to  himself. 

VOL.  II.  4  M 
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Credible        i)e  subject  to  the  consideration  of  the  Court  and  jury,  &c.,  as  in  all  other 

witness.         „  ^„, 
cases. 

But  the  statute  does  not  extend  to  all  interests  created  by  a  will.  And  it 
has  lately  been  decided  that  one  who  is  interested  at  the  time  of  the  exe- 
cution of  the  will,  but  who  dischargers  that  interest  previous  to  the  time  of 
his  examination,  is  not  a  good  witness  (i). 

One  to  whose  wife  the  will  gives  an  estate  in  fee  after  the  determination 
of  a  life-estate,  is  not  a  good  witness  within  the  statute  (c),  although  the 
wife  dies  after  the  death  of  the  testator,  before  the  determination  of  the  life 
estate,  and  the  witness  survives  the  wife  (d). 

A  witness  who  takes  a  pecuniary  interest  under  a  will  is  competent  to 
prove  the  sanity  of  the  testator,  where  the  effect  of  the  verdict  would  be  to 
establisii  the  will  as  to  the  real  property  only  (e). 

Where  an  attesting  witness  would  take  the  same  interest,  either  under  a 
former  will  to  wdiich  he  was  not  a  witness,  or  under  a  latter  will,  he  stands 
indifferent  in  point  of  interest,  and  is  a  good  witness  to  prove  the  latter 
will  (/). 

It  is  sufficient,  in  strictness  of  law,  to  call  any  one  of  the  subscribing 
witnesses  who  on  production  of  the  will  can  swear  to  the  execution  of  the 
Avill  by  the  testator,  and  the  subscription  by  the  witnesses,  in  his  presence, 
to  that  will  {g).  But  whenever  the  will  is  disputed,  all  the  attesting  wit- 
nesses ought  to  be  called  ;  and  upon  an  issue  out  of  Chancery,  on  a  bill 
filed  by  a  devisee  against  the  heir,  that  Court  requires  that  they  shall  be 
called  (h). 

In  the  case  of  Doe  d.  Tatham  v.  Wright  (i),  one  of  the  attesting  witnesses 

(b)  Hatfield  v.  Thorp,  5  B.  &  A.  589.  &  El.  3.   The  Court,  in  coming  to  this  con- 

(c)  Ibid.  In  Doe  d.  H'mdeso7i  v.  elusion,  held,  in  the  first  place,  that  the 
Kersey,  4  Burn's  Ecc.  L.  97,  where  lands  evidence  given  by  the  deceased  witness  on 
were  devised  to  trustees  for  the  benefit  of  the  former  trial  was  admissible,  both  on 
the  poor,  and  two  of  the  trustees,  who  the  general  principle  that  the  trial  was 
were  attesting  witnesses,  before  the  day  substantially  between  the  same  parties, 
of  trial  conveyed  the  tenements  to  other  and  also  because  a  rule  of  Court  had  been 
persons,  a  majority  of  the  Court  were  of  entered  into  dmtaining  an  agreement  be- 
opinion  that  the  will  was  sufficiently  at-  tween  the  parties,  that  the  short-hand 
tested;  but  Lord  Camden  differed  from  the  writer's  notes  and  the  Judge's  notes  of  the 
rest.  evidence  upon  the  former  trial  sliould  be 

((f)  5  B.  &  A.  589.  read  in  evidence  on  the  subsequent  trial, 

(e)  Doe  V.  Teage,  5  B.  &  C.  335.  as  to  such  witnesses  as  should  be  dead  or 

(f)  Lord  Ailesbury's  Case,  1  Burr.  beyond  sea,  and  that  it  was  not  open  to 
427.  the  plaintifi'to  dispute  the  reading  of  the 

{g)  Longford  v.  Eyre,  I  P.  Wms.  741  ;  evidence  of  a  deceased  witness  on  tlie  for- 

B.  N.  P.  264.     Lotve  v.  JolUffe,  1    Bl.  mer  trial:    the  Court  further  held,   that 

365.     Goodtitle  d.  Alexander  v.  Clayton,  such  evidence  being  direct  and  immediate 

1  Burr,  2224.  evidence  in  the  cause,  was  evidence  pro- 

(h)  Bootle  V.  Blundell,  1  Cooper  C.  R.  ducible  for  the  same  purpose,  and  to  the 

136.     In  a  suit  for  establishing  a  will  in  same  extent,  as  if  the  witness  himself  had 

the  Exchequer,  proof  of  the  attestation  of  been  alive  and  sworn,  and  given  the  same 

one  of  the  witnesses  only,  without  proof  evidence.      The    learned    Judge,    Tindal, 

that  the  others  are  dead  or  abroad,  is  in-  C.  J.,  then  proceeded  to  give  judgment  as 

sufficient.      Wood  v.  Stane,  8  Price,  613.  follows  ;     "  It  is  objected  on  the  part  of 

And  where  on  a  hill  filed  by  the  lieir-at-  the  plaintiff  below,  first,  that  the  adrait- 

law  against  the  devisee,  an  issue  is  directed  ting  of  this  evidence  is  in  contravention  of 

by  a  Court  of  Equity  to  try  the  validity  of  the  rule  of  law,  by  which  the  best  evidence 

tbe  will,  the  defendant  claiming  as  devisee  is  reqiured,to  be  given  in  every  case ;  for 

is  not  bound   to   call  all  the  witnesses.  it   is  contended,  that  the  vivd  voce  evi- 

Wriglit  v.  Tatham.  dence  of  Proctor,  the  surviving  witness,  is 

(i)  Wright  v.  Doe  d.  Tatham,   1  Ad.  better  evidence  than  the  examination  of 
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havino"  been  examined  on  the  i>art  of  the  defendant,  to  prove  the  execution  Crodi1»le 
of  a  will  upon  the  trial  of  an  issue  of  devisavit  vel  nun,  directed  by  the  witness. 
Court  of  Chancery,  in  a  suit  by  the  lessor  of  the  plaintiff  against  the 
defendant  and  others ;  and  the  witness,  as  well  as  another  witness  to  the 
will,  being  since  dead,  it  was  held  that  the  testimony  given  by  the  witness 
was  admissible,  and  was  sufficient  to  establish  the  will,  although  a  thii'd 
witness  still  survived. 

The  rule  dispensing  with  the  proof  of  deeds  above  thirty  years  old, 
applies  equally  to  the  case  of  wills,  although  an  attesting  witness  be  proved 
to  be  alive  (Jt). 

Where  the  hand-writing  of  two  of  the  subscribing  witnesses  was  proved 
and  no  account  could  be  given  of  the  third,  and  the  will  was  thirty  years  old, 
the  testator  himself  having  died  above  twenty  years  before,  the  proof  was 
held  to  be  sufficient  (Z). 

Although  an  attesting  witness  swear  against  his  own  attestation,  he  may    Secondary 
nevertheless  be  contradicted,  and  the  will  may  be  established  by  means  of  evidence. 


Bleasdale,  who  is  dead.  But  we  think 
this  argument  assnmes  the  very  point  in 
dispute.  If  tlie  evidence  which  had  been 
offered  of  the  execution  of  tlie  will  had 
consisted  simply  in  proving  the  hand- 
writing of  Bleasdale,  one  of  the  attesting 
witnesses,  which  would  have  been  the 
legitimate  mode  of  proving  the  attestation 
by  him  after  his  death,  it  might  indeed 
have  been  objected,  with  some  ground  of 
reason,  that  such  evidence  could  not  be 
the  best  whilst  another  of  the  attesting 
witnesses  was  still  alive,  and  within  the 
jurisdiction  of  the  Court;  for  in  that 
case  the  proof  of  the  hand-writing  only 
would  have  done  no  more  than  raise 
the  presumption  that  he  witnessed  all 
that  the  law  requires  for  the  due  exe- 
cution of  a  will ;  whereas  the  surviving 
witness  would  have  been  able  to  give 
direct  proof  whether  all  the  requisites 
of  the  statute  had  been  observed  or  not : 
such  direct  testimony,  therefore,  might 
fairly  be  considered  as  evidence  of  a  better 
and  higher  nature  than  mere  presumption 
arising  from  the  proof  of  the  witness's 
hand-writing,  stabitur  lirtesumpttoid  do- 
nee probetur  in  C07itrarium.  The  eifect, 
however,  of  Bleasdale's  examination  is  not 
merely  to  raise  a  presumption ;  it  is  evi- 
dence as  direct  to  the  point  in  issue,  and 
as  precise  in  its  nature  and  quality,  as  that 
of  Proctor  when  called  in  person  ;  it  is 
direct  evidence  of  the  complete  execu- 
tion of  the  will,  by  the  statement  upon 
oath  of  the  observance  of  every  requisite 
made  necessary  by  the  Statute  of  Frauds. 
If  Proctor  had  been  examined  in  the  present 
action  for  the  plaintiff  1)elow,  there  can  be 
no  doubt  but  that  the  examination  of  Bleas- 
dale on  the  last  trial  might  have  been  put 
in  to  contradict  him  ;  but  on  what  prin- 
ciple could  such  contradiction   have  been 


admissible,  unless  the  evidence  obtained  by 
means  of  the  examination  was  of  as  high 
a  character  and  degree  as  that  of  the  i-ivci 
voce  examination  of  the  surviving  witness  ? 
If  the  parol  examination  of  Proctor  was 
the  better  evidence,  as  contended  for,  how- 
could  it  be  opposed  by  the  inferior  evidence 
of  Bleasdale's  examination?"  The  defend- 
ant in  error  proceeded  to  trial  upon  the 
venire  facias  de  novo,  awarded  by  the 
Court,  declining  to  enter  into  a  rule  similar 
to  that  on  which  the  Court  of  Error  had 
deemed  the  testimony  of  the  deceased  wit- 
ness to  be  receivable  ;  but  in  the  course  of 
the  subsequent  proceedings  in  the  cause, 
it  was  considered,  that  not  having  ap- 
pealed against  the  judgment  of  the  Court 
of  Error,  by  removing  the  cause  into  the 
House  of  Lords,  he  was  precluded  from 
again  questioning  the  sutticiency  of  the 
evidence  of  the  deceased  witness  to  support 
the  will.  A  verdict  upon  the  venire  facias 
de  novo  passed  for  tlie  defendant  below, 
which  was  set  aside  in  the  King's  Bench, 
upon  objection  matle  to  the  reception  of 
certain  letters  in  evidence  offered  on  the 
part  of  the  defendant ;  and  on  the  new 
trial  the  plaintiff  obtained  a  verdict,  sul)- 
ject  to  a  bill  of  exceptions,  and  afterwards 
obtained  judgment  in  the  House  of  Lords. 
{k)  Doe  d.  Oldham  v.  Wolley,  8  B.  & 
C.  22.  A  will  dated  thirty  years  since 
proves  itself,  although  the  testator  may 
have  died  within  that  period,  and  it  is  im- 
material that  the  witnesses  are  still  living ; 
it  was  held  also,  that  in  cases  of  pedigree  it 
is  not  to  be  presumed  that  deceased  parties 
married  and  left  issue.  Doe  v.  Deakin, 
2  M.  &  Ry.  195. 

(Z)  3rKenzie  v.  Fraser,  9  Ves.  5;  cor. 
the  Master  of  the  Rolls,  who  cited  Cun- 
liffe  V.  Sefton,  2  East,  \i^3. 
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Sticoiulaiy  other  testimony  (//i).  And  even  if  all  the  attesting  witnesses  should  swear 
Evidence,  that  the  will  wa»  not  duly  executed,  it  would  be  comj)etent  to  the  devisee 
to  establish  the  will  by  circumstantial  evidence  (r<).  Where  one  of  the  wit- 
nesses to  a  will  is  dead,  witnesses  may  be  called  to  liis  character  (o). 
Where  a  surviving  witness  charges  deceased  witnesses  as  accomplices  in  an 
attempt  to  establish  a  fraudulent  will,  evidence  of  Ihe  good  characters  of  the 
deceased  witnesses  is  admissible  in  answer  (/>).  It  has  been  seen  that  the 
dying  declaration  of  a  deceased  witness  is  admissible  in  evidence  to 
impeach  a  will  {q). 

If  all  the  witnesses  be  dead,  proof  should  be  given  of  their  hand-writing, 
and  also  of  tliat  of  the  testator,  and  from  such  evidence  the  jury  may  pre- 
sume the  due  execution  of  the  will;  although  it  does  not  appear  from  the 
written  form  of  attestation  that  the  witnesses  subscribed  the  will  in  the  pre- 
sence of  the  testator  (7-).  Where  one  of  the  attesting  witnesses  is  abroad,  it 
seems  to  be  sufficient,  as  in  other  instances  of  instrumentary  proof,  to  give 
evidence  of  his  hand-writing.  And  tliis  seems  to  be  allowed  by  tlie  practice 
of  courts  of  equitj%  as  well  as  in  courts  of  law  (s). 

It  seems  that,  in  analogy  to  the  case  of  a  deed,  if  it  be  shown  that  diligent 
inquiry  has  been  made  after  an  attesting  witness,  at  the  place  where  the 
devisor  lived,  and  elsewhere,  where  it  was  likely  tliat  he  might  be  found, 
and' that  no  intelligence  of  him  can  be  obtained,  and  the  other  witnesses  be 
dead,  or  have  become  interested  subsequently  to  their  attestation,  evidence 
of  the  hand-writing  of  the  latter  will  be  receivable  to  support  the  will  {t). 
As  in  the  case  of  a  deed,  it  seems  that  proof  by  witnesses  is  not  necessary 
where  a  will  is  thirty  years  old.  It  has  indeed  been  questioned  whether  the 
thirty  years  are  to  be  reckoned  from  the  execution  of  the  will,  or  from  tlie 
time  of  the  decease  of  the  devisor.  But  as  the  rule  is  founded  upon  the  pro- 
bability that  after  the  lapse  of  thirty  years  the  usual  judiciary  means  of 
'..  proof  are  unattainable,  it  should  seem  in  principle  that  the  time  ought  to  be 

(m)  Loice  v.  JoUiffl;  1    Bl.   R.  365;  (ry)  Supra,  201.      Wright  v.   Littler, 

Hudson's  Case,  Skinn'.  79.     Pike  v.  Bad-  3  Burr.  1244  ;  1  Bl.  346. 

vicring,    2    Stra.    1096.       Goodtitle    v.  (;.)  Hands    v.   James,    Comyns,   531. 

Clayton,    4    Burr.    2214.        Amtin    v.  Croft  y.  Panlet,  2  Strd.  U09.     Price  \. 

Blades,  B.  N.  P.  24.     A  will  of  person-  Smith,  Willes,  R,  1.     Lord  Bancliffe  v. 

alty  may  be  established  against  the  evi-  Parkins  0  Dow  202. 
(lence  of  all  the  subscribing  witnesses,  but 

Buch  a  case  would  require  to  be  supported  («)  See   Powell   v.    Cleaver,    Brown's 

by  the  whole  res  gestie,  by  strong  proba-  C.  C.  504.     Lord  Can-mgton  v.  Payne, 

bility,  from  the  conduct  of  all  parties,  and  ^  Ves.  41 1.     Grayson  v.  Atkinson,  2  Ves. 

the  improbability  of  the  practice  of  any  460. 

fraud,  circumvention  or  exercise  of  undue  c^)  M'-Kenzle  v.  Fraser,  9  Ves.  5.  Note, 

influence.      Mackenzie  v.  Handysyde,  2  ^hat  the  will  in  that  case  was  thirty  years 

Hagg.    219.       See    also    Le    Breton    v.  ^jj^  ^nd  the  testator  had  been  dead  for 

Fletcher,  2  Hagg.  558.  twenty  years  ;  the  haud-writing  of  two  of 

(n)  Ibid.  the  subscribing  witnesses  was  proved,  but 

(o)  Provis  v.  Bead,  5  Bing.  4.35.     His  no  account  could  be  given  of  the  third.  An 

character  having  been  impeached  by  an  im-  objection  being   taken   to  the  proof,    tlie 

putation  of  his  havhig  committed  a  forgery,  Master  of  the  Rolls  observed,  that  he  could 

declarations  by  the  testator  to  show  that  see  no  distinction  in  this  respect  between  a 

the  will  he  had  executed  was  not  valid,  will  and  a  deed,  except  that  a  will  having 

were  reiected.  "o  operation  till  the  deatli  of  the  testator, 

wanted  a  kind  of  authentication  which  the 

(p)  1  Camp.  210.     Doe  d.  WuUier  v.  o|i,pj.  possessed ;  but  he  cited  the  case  of 

Stephenson,  3  Esp.    C.  284  ;    4  Esp.  C.  Cunllfe  v.  Sefton,  2  East,  183;  and  held 

50.    Supra,  tit.  Character.  tl^at  {i^^  ^^jn  ^ad  been  sufficiently  proved. 
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computed  from  the  execution  of  the  will  (m).     And  this  has  lately  been  so   Secondary 
decided  (x),  even  where  it  was  proved  that  one  of  the  witnesses  was  still   *^^'^™'^^' 
living. 

In  the  late  case  of  Lo7'd  Rancliffe  v.  Parhyns  {y),  the  Lord  Chancellor 
observed,  that  "in  a  court  of  law  a  will  thirty  years  old,  if  the  possession 
has  gone  under  it,  proves  itself,  and  sometimes  without  the  possession,  but 
always  with  the  possession,  if  the  signing  is  sufficiently  recorded  {z).  But 
if  the  signing  is  not  sufficiently  recorded,  it  would  be  a  question  whether  the 
age  proves  its  validity ;  and  then  possession  under  the  will,  and  claiming 
and  dealing  with  the  property  as  if  it  had  passed  under  the  will,  would  be 
cogent  evidence  to  prove  the  .duly  signing,  though  it  should  not  be  re- 
corded." 

A  book  in  the  testator's  hand-writing,  though  referred  to  by  a  will,  and 
proved  in  the  Ecclesiastical  Court,  but  not  attested  so  as  to  pass  a  real  estate, 
is  not  admissible  in  explanation  or  aid  of  the  will  (a). 

Next,  as  to  the  admissibility  of  evidence  to  remove  ambiguities  in  respect  Lateut  am- 
of  wills.  These  arise  either,  1st,  on  the  application  of  terms  which  on  the  Wgnities. 
face  of  the  will  are  clear  and  definite ;  or,  2dljr,  appear  on  the  face  of  the 
instrument  itself,  previous  to  any  a2)plication  of  its  terms.  In  the  first  place, 
where  the  intention  of  the  testator  is  expressed  on  the  face  of  the  will  in 
clear  and  definite  terms,  evidence  is  always  not  only  admissible,  but  essen- 
tial, in  order  to  apply  the  terms  to  the  jiroper  subject-matter  (i). 

Extrinsic  evidence  is  also  admissible,  as  has  been  seen,  to  remove  am- 
biguities which  arise  upon  the  application  of  the  terms  of  the  will  to  the 
persons  and  subject-matter  to  which  they  relate  (c). 

In  addition  to  the  cases  there  cited,  that  of  Goodtitle  v.  Southern  {d),  may 


(?<)  See  Calthorpe  v.  Gough,  at  the 
Rolls,  cited  4  T.  R.  707,  where  the  will  was 
not  proved  by  witnesses,  and  it  was  said  at 
the  bar  that  it  need  not  be  proved  by  wit- 
nesses, being  above  thirty  years  old ;  and 
the  case  of  Machery  v.  Newbolt,  was  cited, 
where  Sir  Lloyd  Kenyon,  Master  of  the 
Rolls,  decided  that  a  will  above  thirty  years 
old  should  be  read  without  proof,  although 
the  testator  had  died  very  recently.  But 
in  the  case  of  Calthorpe  v.  Gough,  the 
plaintiff,  who  was  heir-at-law,  admitted  the 
will. 

(x)  Doe  V.  Wolley,  8  B.  &  C.  22. 
Doe  V.  Ueakin,  2  M.  &  Ry.  195.  Where 
it  was  proved  that  a  will  of  lands  had 
been  lost,  parol  evidence  of  its  contents 
was  received  from  a  person  who  had  heard 
it  read  over  In  the  presence  of  the  testator's 
family  on  the  day  of  his  funeral.  Anon. 
2  Camp.  390.  {Cor.  Wood,  B.,  Worcester, 
1809.) 

(y)  6  Dow,  202. 

{z)  In  that  case  the  attestation  stated 
that  the  testator  signed  in  the  presence  of 
the  witnesses,  but  did  not  state  that  they 
signed  in  his  presence. 

(a)  Adam  v.  Wilkinson,  12  Price,  471. 

(b)  Supra,  Parol  Evidence,  708- 
771.      Lord  Cheney's  Case,  5  Rep.  68. 


Shcdev.Berrier,2YTeem.292;  1  P.Wms. 
674;  2  P.  Wms.  137.  142 j  1  Ves.  231  ;  1 
Atk.  411;  2  Ves.  216;  Arab.  175;  3  Ves. 
148.  Declarations  of  a  testator  in  sub- 
version of  a  will  are  inadmissible,  although 
both  parties  claim  under  him,  Provis  v. 
Reed,  5  Bing.  435. 

(c)  Supra,  168. 

(d)  Goodtitle  d.  Radford  v.  Southern, 
1  M.  &  S.  299.  So  where  the  testator  be- 
queathed his  stock  in  a  particular  fund,  and 
it  appeared  that  he  had  not,  when  he  made 
his  will,  any  stock  in  that  fund,  having 
lately  sold  out  and  purchased  into  another 
fund,  evidence  was  admitted  to  explain  the 
mistake,  and  the  legacy  was  satisfied  out 
of  the  new  fund.  Selwood  v.  Mlldmay, 
3  Ves.  306.  Where  the  testator  at  the 
time  of  his  death  having  money  at  his  pri- 
vate banker's,  was  also  entitled  to  a  sum 
received  for  him  by  his  brother,  and  placed 
with  his  own  money  at  the  bankers  of  the 
latter,  held  that  a  bequest  of  "  all  his 
money  at  any  bankers,"  would  pass  both, 
and  that  evidence  was  admissible  to  show 
that  he  treated  the  money  at  his  brother's 
bankers  as  his  own.  Htinining  v.  Whit- 
tani,  2  Sim.  493. 
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Latent  am- 
biii'uities. 


Ite  loferred  to,  wliere,  Tinder  a  devise  of  "  all  my  farin  and  lands,  called 
Trogues  Farm,  now  in  the  occupation  of  A.  B.,"  it  was  held  that  two  closes, 
part  of  Trogues  Farm,  bnt  in  the  occupation  of  Z.  M.,  passed  under  the  devise, 
and  that  evidence  had  been  properly  admitted  of  a  notice  from  the  devisor 
to  L.  M.  to  show  that  he  considered  these  closes  as  parcel  of  Trogues 
Farm. 

Where  an  interest  was  given  by  the  express  terms  of  the  will  to  Stokeham 
Huthwaite,  the  second  son  of  T.  H.,  and  Stokeham  Huthwaite  was  in  fact 
the  third,  and  John  Huthwaite  the  second  son  of  T.  H.,  the  Court  of  King's 
Bench  held  that  evidence  of  the  state  of  the  testator's  family,  and  other 
circumstances,  was  admissible,  and  that  on  such  evidence  the  jury  might 
find  whether  the  testator  had  made  a  mistake  in  the  name  of  the  devisee  or 
not;  that  if  no  such  evidence  were  given  on  the  trial,  it  would  be  a  mere 
question  of  law  as  to  the  intention  of  the  testator,  to  be  collected  only  from 
the  will  itself,  upon  which  the  Judge  must  direct  the  jury,  and  it  would  be 
open  to  neither  party  to  tender  a  bill  of  exceptions  {e). 

And  where  the  terms  of  a  will  are  clear  and  definite,  and  capable  of  appli- 
cation in  their  strict  and  primary  sense  (/),  they  cannot  be  applied  to  any 
other  subject-matter.  Thus,  where  the  testatrix  gave  4,000 Z.  to  her  heir, 
the  legacy  was  decreed  by  the  Master  of  the  Rolls  to  the  heir-at-law,  though 
evidence  was  tendered  to  prove  that  the  person  intended  by  the  testatrix 
was  one  whom  she  had  promised  to  make  her  heir,  and  whom  she  used  to 
call  her  heir(</). 

So  if  the  testator  leaves  property  corresponding  with  the  description  in 
the  will,  evidence  is  never  admissible  to  show  that  he  intended  other  pro- 
perty to  pass  (Ji). 


(e)  Doe  v.  Huthwaite,  3  B.  &  A.  632. 

(/)  Supm,ni. 

(g)  Mounsey  v.  Bliimhe,  4  Russ.  384. 
Doe  d.  Tyrrell  v.  Lyford,  4  M.  &  S.  550. 

{h)  Supra,  771.  Doe  v.  Tyrrell  v. 
Lyford,  4  M  &  S.  550.  Doe  d.  Broicn  v. 
Broken,  11  East,  441.  Tytler  v.  Dairy m- 
ple,  2  Meriv.  419.  The  testator  by  his  will 
duly  executed,  devised  all  bis  freehold  and 
real  estates  whatsoever,  situate  in  the 
county  of  Limerick,  and  in  the  city  of 
Limerick.  At  the  time  of  making  his  will 
he  had  no  real  estate  in  the  county  of  Li- 
merick ;  he  had  a  small  estate  in  the  city 
of  Limerick,  and  he  had  a  considerable 
real  estate  in  the  county  of  Clare.  The 
plaintiff  contended  that  he  was  at  liberty 
to  show  by  parol  evidence  that  the  testator 
intended  his  estates  in  Clare  to  pass  under 
this  devise.  He  proposed  to  show  that 
the  estate  in  the  city  of  Limerick  was  so 
small,  and  so  disproportioned  to  the  nature 
of  the  charges  laid  upon  it,  as  to  make  it 
manifest  that  there  must  hiivc  been  some 
mistake ;  and  in  order  to  show  what  the 
mistake  was,  it  was  proposed  to  show  that 
in  the  copy  of  the  will  which  had  been 
submitted  to  the  testator,  and  had  been 
approved  of  and  returned  l>y  him,  the  de- 
vise in  question  stood  thus  :  "  All  my  free- 


hold and  real  estates  whatsoever  situate  in 
the  counties  of  Clare,  Limerick,  and  in  the 
city  of  Limerick ;"  that  aftenvards  the 
conveyancer  by  mistake  altered  the  words 
to  the  form  used  in  the  executed  will,  which 
was  altered  by  the  testator  without  ad- 
verting to  the  alteration  ;  but  it  was  held 
by  the  Lord  Chancellor,  assisted  by  the 
Chief  Justice  of  the  Common  Pleas,  and 
the  Chief  Baron  of  the  Exchequer,  that 
admitting  that  it  might  be  shown  from  the 
description  of  the  property  in  the  city  of 
Limerick  that  some  mistake  might  have 
arisen,  yet  still  as  the  devise  in  question 
had  a  certain  operation  and  effect,  viz.,  of 
passing  the  estates  in  the  city  of  Limerick, 
and  as  the  intention  of  the  testator  to  de- 
vise any  estate  in  the  county  of  Clare  could 
not  be  collected  from  the  will  itself,  nor 
without  altering  or  adding  to  the  words  of 
the  will,  such  intention  could  not  be  sup- 
plied by  the  evidence  given.  Miller  v. 
Trailers,  8  Bing.  244.  But  where  extrin- 
sic facts  leave  no  doubt  that  the  testator 
intended  particular  property  to  pass  by 
his  will,  although  it  cannot  pass  unless 
that  meaning  can  be  collected  from  the 
terms  of  the  will  itself,  yet  if  the  terms  of 
the  will  are  such  as  permit  a  construction 
which  agrees  with  the  intention  so  mani- 
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Where,  however,  words  in  tlieir  primary  sense  are,  under  the  circinn-  I.titent  am- 
stances,  incapable  of  any  sensible  or  definite  application,  they  may,  if  capa-  l^'yu'l-ies. 
ble  of  such  application,  be  applied  in  a  popular  or  secondary  sense  (i).  Thus, 
though  the  word  child,  in  its  strict  legal  sense,  must  be  understood  of  a 
legitimate  child,  yet  if  a  testator,  having  no  legitimate  child,  devise  an 
estate  to  his  child,  then,  as  the  description  in  its  strict  and  primary  sense  is 
inapplicable,  evidence  is  admissible  to  show  it  to  be  applicable  in  the  popular 
sense  of  the  word  (J).  Where  the  terms  are  incapable  of  such  apjilication, 
either  in  their  strictly  technical  or  popular  sense,  the  devise  is  void,  and 
evidence  is  not  admissible  to  show  an  intention  on  the  part  of  the  testator, 
not  expressed  in  the  will ;  to  allow  this,  would  obviously  be  not  to  construe 
or  apply,  but  to  make  a  will. 

2dly.  Where  a  doubt  arises  on  the  face  of  the  will  itself,  previous  to  any   Apparent 
application  of  its  terms,  either  from  the  difficulty  in  decyphering  the  writing,   ^j^^  ° 
or  interpreting  the  meaning  of  words  written  in  a  foreign  language,  or  which 
have  a  peculiar  and  technical  meaning  ;  or  where  a  doubt  arises  on  the  face 
of  the  instrument  as  to  the  meaning  of  the  testator. 

Where  a  difficulty  arises  from  the  writing  or  characters  used,  or  from  the 
use  of  foreign  expressions  or  technical  terms  of  art,  they  are  always  capable 
of  ascertainment  or  explanation  by  aid  of  extrinsic  evidence.  In  the  late 
case  oi  Goblet  y.  Beachey  (A),  the  testator,  a  celebrated  sculptor,  executed  a 
codicil  as  follows  :  '*  Memorandum,  that  in  case  of  my  death  all  the  marble 
in  the  yard,  the  tools  in  the  shop,  bankers,  mod  (I),  tools  for  carving,  the 
rasp  in  the  draw,  with  {nevre  or  nepre\  and  the  draw  in  the  parlour,  shall  be 
the  property  of  yl.  G."  The  plaintiff  contended  that  the  word  mod.  meant 
models ;  the  defendant,  that  it  was  a  contraction  for  viodelling,  and  that  it 
was  to  be  joined  in  construction  with  the  following  words,  "  tools  for 
carving."  It  was  referred  to  the  Master  {m)  to  inquire  and  state  to  the 
Court  what  the  testator  meant  by  the  word  "  mod."  and  also  by  the  word 
between  the  words  with  and  and]  and  that  he  should  be  at  liberty  to  call  to 
his  assistance  persons  skilled  in  the  art  of  writing,  and  persons  who  had  a 
competent  knowledge  of  tools  and  articles  used  in  statuary.  The  Master, 
after  receiving  evidence  on  the  subject,  and  after  inquiry  into  the  collateral 
facts  of  the  case,  reported  that  the  word  mod.  was  intended  by  the  testator 
to  mean  "  models  •"  and  that  by  the  words  between  the  two  words  draw  and 
and,  the  testator  intended  "  with  the  apron  j"  and  after  exception  taken,  the 
Master's  report  was  confirmed  {ii). 

fested,  the  Court  will  so  construe  the  will.  422.     WoocUiouseleev.  Dalrymple,  2  Mar. 

Doe  V.  Lantjton,  2  B.  &  Ad.  (J80.    See  also  41'J.     Wigraui's  Obs.  38.     Carticright  v. 

Doe  \.  Huthwalte,'A^.ii.  A.Q'H.    But  it  Vaudry,  b  Yes.  b'AO.    Godfrey  v.  Davies, 

is  an  universal  rule  that  where  words  are  6  Ves.  43. 

used  which  have  acquired  a  precise  and  (;^)  jm  1829,  reported  by  Mr.  Wigram, 

technical  meaning,  no  othpr  meaning  can  j,,  ]^[^  Observations  on  that  case,  to  whom 

be  applied  to  them  ;  for  that,  in  the  Ian-  j-^e  profession  is  indebted  for  much  valu- 

guage  of  the  courts,  would  be  to  remove  able  information  on  this  subject, 
landmarks.     Per  Ld.  Kenyon,  6  T.  R.  352.  ,,\    .^    ,  -^^        ^  .i         j  „f  „  v  ,„ 

^       . ,        ,  . .  p  ii      T     J  r.1  (0  -^^od  was  written  at  the  end  of  a  Inie, 

bee   the  observations  oi  the   Lord  Chan-  ^  i,         ,  u  ^^  1.^1        ^„+  ,a- 

cellor,in  JBaylis  v.  The  Attorney  General,  f°"°7^*^  ^^  ^  ^°^^",  '^^'^'  ^he  purport  ot 

2  Atk.  239.    Castleton  v.  Turner,  3  Atki  '''^'^^'  ^^'  equivocal. 

257.  ("0  %  Sir  John  Leach,  V.  C. 


I A   S)     •     '"71  ('*)  See  also  Masters  y.  Masters,  1  P. 

^i)  cmpra,ii\..  xv^ms.  421.     .a7/i»-<.«/.»  ^^     ;v"nr«)««.  4  V»»s. 

Attorn 

4  M  4 


Wms.  421.     Norman  v.  iVorwiftH,  4  Ves. 
U)   Wdkinsou  v.  Ada/n,  1  Ves.  &c  B.       7G9.     Attorney  General  v.  Plate  Glass 
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Api>arrnt  If  on  the  face  of  the  will  its  terms  be  so  ambiguous  as  to  be  incapable  of 

aiiil)igui-  ^jjy  certain  application,  it  is  void  in  point  of  law  ;  for  in  such  a  case  to  ailrnit 
evidence  to  give  it  one  meaning  rather  than  another,  when  it  was  equally 
capable  of  both,  or  incapable  of  expressing  either,  would  be  not  to  construe 
or  apply,  but  to  make  a  will.  Thus  if  the  testator  give  an  estate  to  one  of 
the  three  sons  of /.  S.,  without  saying  which,  it  is  void,  for  no  evidence  of 
facts  or  circumstances  could  show  with  certainty  which  was  meant ;  and 
therefore  to  admit  evidence  for  the  purpose  of  showing  that  one  rather  than 
the  other  was  meant,  would  be  to  make  the  extrinsic  evidedce,  and  not  the 
terms  of  the  will,  operate.  "Whether  a  will  be  void  for  apparent  uncertainty 
is  of  course  a  question  of  law,  to  discuss  which  would  exceed  as  well  the 
limits  as  the  design  of  the  present  work  (o). 

It  is  not  every  degree  of  uncertainty  appearing  on  the  face  of  a  will,  will 
avoid  it ;  such  a  rule  would  be  far  too  extensive  for  practical  use ;  and 
where  the  ambiguity  is  not  such  as  to  avoid  the  instrument,  but  which  can- 
not be  removed  merely  by  judicial  construction  of  the  will  alone  (p),  the 
uncertainty  must  necessarily  be  removed  by  evidence  to  ascertain  what  is 
ambiguous,  by  means  of  the  context  of  extrinsic  circumstances,  and  thus  to 
confine  expressions  in  themselves  capable  of  different  applications  according 
to  the  subject-matter  to  which  they  are  to  be  applied,  to  a  certain  and  defi- 
nite application  to  the  particular  circumstances.  In  such  instances  the 
evidence  is  usually  admitted,  not  for  the  purpose  of  enabling  the  Court  to 
construe  the  terms  of  a  will,  but  to  apply  a  general  description,  capable  of 
different  special  applications  to  different  states  of  circumstances,  to  that 
state  of  facts  which  really  exists.  To  this  extent  the  effect  is,  not  to  give 
an  arbitrary  application  to  uncertain  words,  but  to  apply  the  terms  them- 
selves, in  the  sense  which  properly  belongs  to  them,  to  the  special  circum- 
stances. 

If  a  party  bequeaths  his  stock  (q),  although  the  term  stock  is  general,  and 
is  capable  of  signifying  a  great  number  of  different  subject-matters,  and 
according  to  the  trade  or  occupation  of  the  testator,  may  mean  either  cattle, 
as  part  of  a  farmer's  stock  ;  goods  in  a  shop,  as  part  of  a  grocer's  stock  ;  or 
timber  in  a  yard  or  warehouse,  as  part  of  a  merchant's  stock ;  yet  the  will  is 

Coiupnvy,  1  Ans.  39.     The  Ecclesiastical  by  the  testator,  but  that  another  name  was 

Court,  where  there  is  no  ambiguity  on  the  necessarily  intended,  the  Court  corrected 

face  of  the  instrument,  and  there  are  means  it,  and  substituted  the  one  for  the  other, 

of  obtaining  clear  and  indisputable  proof  of  Dent  v.  Pepys,  6  Madd.  350.     Where  the 

the  testator's  intention,  will  admit  parol  testator  recited  that  a  legatee  was  indebted 

evidence  to  show  a  mistake.     Harrison  v.  to  him  in  a  certain  sum,  which  he  made  the 

(S'^owe,  2  Hagg.  537.    But  the  Court  refused  basis  of  calculating  the  bequest  intended 

to  allow  mere  parol  declarations,  after  a  for  him,  it  was  held  that  the  recital  ))ound 

considerable  lapse  of  time,  to  sliow  that  the  legatee,  and  that  he  could  not  go  into 

words    had    been   incautiously   and   erro-  evidence  to  repel  that  statement ;  but  it 

neously  struck  out.     lb.  seems  that  he  might  have  had  relief  if  it 

(o)  See  above,  p.  755.     Where  it  ap-  l^^d  appeared  to  have  been  a  mere  mistake 

p  eared  plainly  from  the  context  of  the  will  of  figures.     Roh'mson\.  Beansby,QM.&M. 

not  only  that  the  name  used  was  not  in-  ^^'^• 

tended  by  the  testator,  but  that  another  {q)  Where  a  testator  bequeaths  stock, 

name  was  necessarily  intended,  the  Court  jewels  or  household  furniture,  here  different 

corrected  it,  and  substituted  the  oue  for  the  subjects  may  pass,  according   to  circum- 

other.     Bent  v.  Pepys,  6  Mad.  350.  stmces,  and  as  the  party  who  uses  them  is 

{p)  The  Courts,  in  construing  wills,  will  a  merchant,  nobleman  or  jeweller.   Colpoys 

correct  apparent  mistakes.  Where  it  clearly  v.  Colpoys,  1  Jac.  461.   Kelly  y.  Poxchtt, 

appeared  from  the  context  of  the  will,  not  Ambl.  605. 
only  that  the  name  used  was  not  intended 
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not  void  for  this  uncertainty,  because  it  is  capable  of  being  removed  by  ex-  Apparent 
trinsic  proof  of  the  testator's  trade  and  circumstances,  and  confined  to  the  ambigui- 
stock  which  he  possessed  in  the  particular  instance.  So  it  may  happen  that 
on  the  face  of  a  will,  the  terms  of  devise  may  be  such  that  they  would 
operate  differently,  and  would  give  a  different  estate,  according  to  extrinsic 
circumstances,  such  as  the  relation  in  which  the  devisee  and  the  testator 
stood  to  each  other.  Thus,  if  the  testator  devise  an  estate  to  A.  after  the 
death  of  B.,  the  effect  would  be  different  according  to  an  extrinsic  fact,  viz. 
the  relation  in  which  A.  and  the  testator  stand  to  each  other:  if^.  be  the 
heir-at-law  of  the  testator,  B.  will  take  a  life  estate  ;  but  if  ^.  be  not  heir- 
at-law  to  the  testator,  B.  will  take  nothing  (r).  Here,  on  the  face  of  the  will, 
is  an  uncertainty,  for  no  one,  on  merely  readingthe  will,  can  tell  whether  B. 
will  take  a  life  estate  or  not;  but  the  doubt  is  capable  of  being  entirely 
removed  by  extrinsic  evidence  of  the  fact. 

The  general  proposition  has  been  frequently  asserted  by  great  authority  (s), 
that  courts  of  law  will  look  at  extrinsic  circumstances  in  aid  of  the  construc- 
tion of  a  will.  This  jiroposition  assumes  that  the  instrument  is  not  void  for 
apparent  uncertainty,  which  is,  of  course,  a  mere  question  of  law ;  and  it 
also  assumes  that  what  is  uncertain  on  reading  the  instrument,  is  capable 
of  being  ascertained  by  the  admission  of  extrinsic  evidence.  In  all  such 
cases,  the  eftect  of  the  extrinsic  evidence  is  to  apply  the  terms  of  the  in- 
strument to  the  circumstances  of  the  particular  case.  It  would  be  difficult, 
in  point  of  principle,  to  carry  the  doctrine  further  than  this,  that  such  evi- 
dence of  circumstances  is  admissible  for  the  purpose  of  aiding  the  con- 
struction of  a  will ;  to  admit  it  in  support  of  a  will  which  standing  alone  is 
equally  capable  of  several  different  constructions,  would  clearly  be  incon- 
sistent with  the  general  principle  so  often  adverted  to  (t). 

In  the  case  of  Fonnereau  v.  Poyntz  (u),  where  the  testatrix  having  be- 
queathed to  Mary  Poyntz  the  sum  of  500  Z.  in  Long  Annuities,  and  other 
sums  to  other  legatees  by  the  same  description  to  the  amount  of  1,300  /., 
Lord  Thurlow  admitted  evidence  that  the  testatrix  had  only  120/.  per 
annum  Long  Annuities,  in  order  to  explain  whether  the  testatrix  meant  to 
give  legacies  to  the  amount  of  1,300  I  per  annum,  or  only  a  gross  sum  of 

(r)  Horton  v.Horton,CTo.J.  74.  So  in  wrtght  v.  BotonsMre,  3  Bos.  &  P.  600; 
the  construction  of  a  devise  to  A.  and  his  1  New  Rep.  344.  Wilde's  Case,  6  Rep.  16. 
heirs,  and  if  he  shall  die  without  heirs  then  And  see  in  general  the  cases  cited  in  Mr. 
to  B.,  where  JB.  is  capable  of  being  colla-  Wigram's  Observations,  p.  49,  et  sequent. 
teral  heir  to  A  in  that  case  the  word  ^t^  L^rd  C.  Cowper,  in  Strode  v.  Bus- 
hens  will  be  construed  heirs  of  the  body.  ,,u^  g  vin.  Ab.  194,  pi.  23,  was  of  opinion, 
j^earne,  400.  jj^^^  ^^^^^^  ^^^  ^^^^^  ^^.  ^  ^.jj  ^^^^^  .^ 

(s)  Per    Ld.  Hardw.,  in    Goodinge  v.  equiUbrio,  and  were  so  doubtful  that  they 

Goodinge,  1  Ves.  sen.  231.     Per  Ld.  Thur-  might  be  taken  one  way  or  the  other,  evi- 

low,  in  Jeacocky.  Falkner,  1  Bro.  C.  C.  295.  dence  might  be  received  to  explain  them. 

Per  Ld.  Loughborough,  in  GaskUl  v.  Win-  See  2  Vern.  623  ;  2  Atk.  374.     See  also 

ter,  3  Ves.  J.  640, 1.    Per  Ld,  Manners,  C.  the  declaration  of  Sir  J.  Strange,  M.  R., 

in  Cro7ie  v.  Odell,  1  Ball  &  B.  480.     Per  in  Hampshire  v.  Pierce,  2  Ves.  sen.  216. 

Sir  T.  Plumer,  V.  C,  in  Beachcrqft  v.  But  Lord  Hardwicke  dissented  from  Lord' 

Beachcroft,  1  Madd.  430 ;  and  by  the  same  Cowper's  rule.   Ulrish  v.  Litchjield,  2  Atk. 

Judge,  M.  R.,  in  Colpoys  v.  Colpoys,  1  Jac.  374.     And  it  is  observable  that  Tracey,  J., 

451.     Per  Ld.  Eldon,  in  Oakden  v.  CUf-  did   not  assent  to  the  reception  of  such 

den;lA\i.  Inn  Hall,  1826,  MS.     See  also  evidence;  and   that   Lord  Cowper  himself 

Lane  V.  Lord  Sta7iliope,Q'V.'R.  Mb.   Doe  made  a  distinction  between  reading  such 

d.  Le  Chevalier  v.  Huthioaite,  3  B.  &  A.  evidence  in  a  court  of  equity,  and  carryinci- 

032.  Gibson  v.  Gell,  2  B.  &  C.  680.    Po-  it  before  a  jury.     See  Mr.  Wigram's  xe- 

cock  V.  Biihop  of  Lincoln,  3  B.  &  B.  27.  marks,  Obs.  67. 
Alford  V.    Green,  5  Madd.  95.      Good-  (u)  1  Bro.  C.  C.  472. 
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1,300/.  And  he  admitted  tlie  evidence,  on  the  ground  that  upon  the  face 
of  the  will  itself  it  was  doubtful  whether  she  meant  the  annual  sum  or  the 
gross  sum,  and  that  the  state  of  her  fortune  showed  that  she  must  have  meant 
the  latter.  In  the  case  of  Masters  v.  Masters  (v),  already  referred  to,  where  a 
bequest  was  made  "  to  all  and  every  the  hospitals,"  e\\dence  was  admitted  that 
the  testator  resided  in  Canterbury,  in  order  to  show  his  intention  to  ajjply 
his  bequest  to  the  hospitals  in  Canterbury.  If  a  man  grant  an  estate  for 
life,  without  expressing  whether  for  his  own  life  or  for  that  of  the  grantee; 
if  the  grantor  had  an  estate  in  fee,  the  grantee  will  take  an  estate  for  bis 
own  life  ;  but  if  the  grantor  had  but  an  estate  for  life  or  in  tail,  then  the 
grantee  will  take  an  estate  for  the  life  of  the  grantor  only  (.r). 


{v)  1   P.  Wms.  420.     Supra,  p.   554, 
note  {u). 

{x)  1  Prest.  Shep.  T.  88  ;  2  B.  &  B.  551. 

Although  this  has  been  relied  on  as  an 
authority  for  the  position,  that  the  con- 
struction of  a  will  may  be  aided  by  ex- 
trinsic evidence  of  the  estate  which  the 
testator  or  devisor  had  when  he  made  the 
will,  yet  it  seems  scarcely  to  warrant  it; 
for  there  the  evidence  is  given,  not  for  the 
purpose  of  putting  one  construction  rather 
than  another  upon  the  deed  itself,  but  in 
order  to  apply  that  which  is  the  true  and 
certain  construction  of  law,  according  to 
the  nature  of  the  subject-matter  and  the 
necessity  of  the  case.  As  the  words  of 
the  grantor  are  to  be  taken  most  strongly 
against  himself,  a  grant  of  an  estate  for 
life  is  construed  by  the  law  to  mean  for 
the  life  of  the  grantee,  as  being  more  bene- 
ficial to  himself  than  one  for  the  life  of 
another  man  ;  here  is  no  uncertainty  until 
that  construction  is  applied  to  the  estate 
itself;  and  then,  although  it  turn  out  that 
the  estate  of  the  grantor  was  not  sufficient 
to  enable  him  to  grant  for  the  life  of  the 
grantee,  yet  still  the  law  applies  the  grant 
so  far  as  the  subject-matter  admits,  and 
gives  an  estate  for  the  life  of  the  grantor. 
The  case  of  Selwood  v.  Mildmay,  3  Ves. 
410,  which  has  been  cited  for  the  same 
purpose,  is  also  open  to  similar  remarks. 
It  was  there  held,  that  if  a  testator  be- 
queath so  much  money  in  a  particular 
stock,  it  is  a  specific  legacy,  if  the  testator 
has  so  much  money  in  that  stock;  but 
that  it  will  not  be  a  specific  legacy  if  the 
testator  has  no  money  in  that  stock.  Here 
the  extrinsic  evidence  to  show  what  estate 
the  testator  had  is  not  admitted  for  the 
purpose  of  giving  a  preference  to  one  par- 
ticular construction  of  a  will  doubtful  in 
its  terms ;  the  language  and  meaning  of 
the  terms  of  the  will  are  clear ;  the  doubt 
arises  upon  their  application  only;  and 
then,  as  the  subject-matter  does  not  admit 
of  the  application  which  the  law  would 
have  made  had  such  specific  stock  existed, 
the  law  still  applies  the  intention  so  mani- 
fested, as  far  as  circumstances  will  permit. 
In  the  late  case  of  Smith  v.  Doe  d.  Lord 
Jersey,  2  B.  6c  B.  473,  the  admissibility 
of  extrinsic   evidence  for  the  purpose  of 


construing  the  terms  of  a  power  to  grant 
leases,  was  incidentally  much  discussed  ; 
and  the  opinions  of  the  learned  Judges, 
which  were  delivered  seriatim,  difiered 
much  upon  that  point.  A  settlement-deed 
contained  a  power  to  grant  leases,  &c.,  so 
as  there  were  contained  in  everj'  such 
lease  a  power  of  re-entry  for  non-payment 
of  the  rent  thereby  reserved.  A  lease 
executed  by  virtue  of  this  power  contained 
a  proviso  for  re-entry  if  the  rent  of  21. 
&c.  should  remain  unpaid  for  fifteen  days 
after  it  became  due,  and  no  sufficient  dis- 
tress could  or  might  be  taken  on  the  pre- 
mises. Upon  the  trial  of  an  ejectment 
against  the  lessee,  evidence  was  admitted 
that  the  usual  and  accustomed  form  of 
leases  of  the  estate,  as  well  prior  as  sub- 
sequent to  the  settlement,  contained  a 
conditional  power  of  re-entry  similar  to 
that  contained  in  the  lease  in  question. 
The  original  power  referred  to  the  accus- 
tomed rents,  services,  &c.  Judgment  w'as 
given  for  the  defendant  in  the  Court  of 
Kiug's  Bench,  but  reversed,  on  error,  in 
the  Exchequer  Chamber,  and  the  latter 
judgment  again  was  reversed  in  the  House 
of  Lords.  The  Lord  Chancellor,  Lord  Re- 
desdale,  Abbott,  C.  J.,  Richards,  C.  B., 
Graham  and  Wood,  Barons,  and  Best,  J., 
were  of  opinion  that  the  expressions  con- 
tained in  the  power  were  to  be  considered 
as  merely  general,  and  that  they  were  to 
be  executed  with  reasonable  qualifications, 
according  to  the  practice  of  courts  of 
equity  and  of  conveyancers.  And  the 
Lord  Chancellor,  Lord  Redesdale,  and 
Richards,  C.  B.,  held,  that  inasmuch  as 
the  instrument  which  gave  the  power  re- 
ferred to  the  former  leases,  the  power  was 
to  t)e  construed  by  the  aid  of  such  former 
leases,  which  explained  what  was  meant 
by  the  proviso  for  re-entry.  But  Dallas, 
C.  J.,  Park,  Holroyd,  Burrough,  and 
Richardson,  Judges,  were  of  opinion  that 
the  terms  of  the  power  were  express  and 
unambiguous,  and  required  an  absolute  and 
immediate  right  of  re-entry  on  non-paj-- 
ment  of  rent,  and  consequently  that  no 
constructive  aid  could  be  derived  from 
extrinsic  evidence.  Bayley,  J.,  was  of 
opinion  that  the  terms  of  the  power  were 
ambiguous,  and  that  therefore  the  extriusic 
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A  case  (?/)  was  sent  by  the  Vice-Chancellor  for  the  opinion  of  the  Judges  of  Construc- 
the  King's  Bench,  on  the  construction  of  a  will,  and  afterwards  the  same  ''^°"- 
case  was  again  sent  by  order  of  the  Lord  Chancellor,  with  a  statement  of 
collateral  facts  relating  to  the  family  and  circumstances  of  the  testator  at 
the  time  of  his  making  the  will,  for  their  opinion  whether  the  facts  so  in- 
troduced were  admissible  as  evidence  in  the  case  ;  and  if  so,  whether  the 
Judges  were  of  the  same  opinion  before  certified  ;  and  the  Judges  certified 
that  the  facts  were  admissible,  and  that  they  were  of  the  same  opinion  as 
before.  In  the  case  of  Pocock  v.  The  Bishop  of  Lincoln,  upon  the  question 
whether  a  devise  to  the  testator's  son  R.,  of  a  perpetual  advowson,  gave  an 
estate  in  fee  or  for  life  only,  the  collateral  fact  that  the  son  was  incumbent 
of  the  living  at  the  time,  was  commented  on  both  in  argument  and  by  the 
Court  in  their  decision. 

In  the  case  oi  Lane  v.  The  Earl  of  Stanhope  {z),  the  testator  devised  all  his 
manors,  messuages,  houses,/arms,  woodlands,  hereditaments,  and  real  estates 
whatever  to  B.,  and  all  the  rest  and  residue  of  his  ready  money,  &c.  and 
personal  estate  whatsoever,  to  C. :  the  question  was,  on  a  case  sent  for  the 
opinion  of  the  Judges  of  the  King's  Bench,  whether  the  term  farms  would 
include  a  leasehold  estate.  Lord  Kenyon,  in  giving  his  opinion  on  the  con- 
struction of  the  will,  observed  that  the  extrinsic  circumstances  also  weighed 
strongly  to  show  that  the  leasehold  interest  passed  by  the  devise. 

The  competency  of  an  attesting  witness  to  the  will  has  already  been  con-   Compe- 
sidered  {a).     Although  one  who  takes  a  beneficial  interest  under  a  will  is  te°cy. 
not  competent  to  establish  it  by  his  testimony,  yet  executors  and  trustees 
who  take  no  beneficial  interest  are  competent  witnesses  (Z»). 

If  the  obligee  devise  a  debt  to  the  obligor,  and  the  executor,  in  satisfac- 
tion of  the  legacy,  delivers  up  the  bond  to  the  obligor,  he  is  a  competent 
witness  to  prove  the  sanity  of  the  testator ;  for  the  obligation  being  can- 
celled, he  cannot  be  charged  at  law  (c).  But  it  is  otherwise  in  the  case  of 
a  mortgage ;  for  though  the  mortgage  be  cancelled,  the  right  being  trans- 
ferred does  not  revest  upon  cancelling  the  deed  {d). 

Prima  facie  evidence  of  a  will  may  be  rebutted  by  proof  of  fraud  ;  as  that   Fraud, 
the  supposed  will  is  a  mere  fabrication,  or  that  it  was  obtained  by  fraud,  as 

evidence  was  properly  admissible  to  show  parties  to  a  deed  were  ever  made  use  of  in 
what  the  intention  of  the  settler  really  a  court  of  law  to  assist  the  construction  of 
^'^^'  that  deed.  Suppose  the  original  lessor  to 
Notwithstanding  the  case  of  Coolie  v.  have  declared  in  the  presence  of  fifty  wit- 
Bootli,  Cowp.  819  ;  svjira,  178,  note  (rj),  nesses,  that  he  intended  to  bind  himself  by 
it  seems  to  be  now  settled  that  the  terms  that  deed  to  a  perpetual  renewal,  his  de- 
of  a  deed  cannot  be  construed  or  inter-  duration  could  not  have  been  allowed  to 
preted  by  the  acts  of  the  parties.  In  the  alter  the  construction  of  the  deed  itself, 
case  of  Igguldcn  v.  Mmj,  7  East,  237,  the  If  so,  why  should  the  subsequent  renewals, 
Court  of  K.  B.  held  that  a  covenant  in  an  which  are  not  evidence  either  so  strong  or 
indenture  of  lease,  to  grant  a  new  lease  so  unequivocal  as  the  declaration  of  the 
witli  all  covenants,  grants  and  articles,  as  lessor,  be  allowed  to  alter  the  construe- 
in  the  said  indenture  contained,  did  not  tion  ?"  And  see  Baynham  v.  Guy's  Hos- 
bind  the  lessor  to  insert  a  covenant  of  re-  jiital,  3  Ves.  jun.  298.  Tritton  v.  Foote 
newal  in  the  renewed  lease ;  and  that  the  2  Bro.  C.  C.  036.  Eaton  v.  Lijon,  3  Ves! 
fact,  that  other  leases  containing  such  re-  C94. 

newals  had  been  made  by  the  owners  of  (»/)  Loioe  v.  Mannos,  5  B.  &  A.  917  • 

the  inheritance,  could  not  be  called  in  aid  2  B.  &  B.  27.                                                  ' 

to  construe  the  meaning  of  the  indenture.  (~)  6  T.  R.  345. 

Thejudgment  of  the  Court  was  afterwards  (a)  6V«5  tit.  Will,    Credible   Wlt- 

aftirnied  in  the  Exchequer;  and  in  giving  ness. 

judgment,  Manstield,  C.  J.,  observed  upon  {h)  lb.  Vol.  I.  tit.  Witness,  Interest. 

tile  case  of  Cooke  v.  Booth,  "  We  thhik  (c)  Gil.  Ev.  by  Lotft,  230. 

that  was  the  first  time  that  the  acts  of  the  (d)  Ibid. 
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Fraud.  l»y  the  substitution  of  a  false  instnunent  for  the  one  which  the  party  really 

intended  to  execute  (e);  or  that  it  was  obtained  by  duress;  or  by  proof  of 
the  incompetency  of  the  party  to  make  a  will  by  reason  of  coverture  (J') 
or  infancy  (^);  or  by  proof  of  the  want  of  sound  memory  and  under- 
standing. 

Capacity.  In  the  first  place,  the  law  presumes  every  one  to  be  sane  till  the  contrary 

appear;  the  burthen,  therefore,  of  proof  is  cast  upon  those  who  impeach 
the  understanding  of  a  testator  (/t),  by  evidence  applicable  to  the  time  of 
the  transaction  sought  to  be  affected.  On  the  other  hand,  it  is  to  be  pre- 
sumed that  a  man's  mind  remains  unchanged  till  the  contrary  appear : 
when,  therefore,  lunacy  has  been  once  established,  it  is  incumbent  on  hira 
who  alleges  the  validity  of  the  act,  to  prove  that  it  was  done  at  a  lucid 
interval,  during  which  the  party  was  sane  and  competent  (i). 

Non  com-  The  authorities  on  the  subject  state,  that  no  person  who  is  non  compos  (k) 

pos,  who.       gg^Q  make  a  will ;  and  the  term  comprehends  not  only  idiots  and  lunatics, 
but  all  other  persons  who  from  natural  imbecility,  disease,  old  age,  or  any 


(e)  Doe  V.  Allen,  8  T.  R.  147. 
(/)  See  the  stat.  34  &  35  H.  8,  c.  5, 
8.  14.  But  a  feme  covert  may  dispose  of 
property  by  will  which  she  holds  in  auter 
droit  as  executrix;  Scammel  v.  Wilkin- 
son, 2  East,  552 ;  or  under  a  power  con- 
tained in  tlie  marriage  settlement.  Driver 
V.  Thomson,  4  Taunt.  294.  And  courts  of 
equity  have  gone  so  far  as  to  say,  that  a 
married  woman  who  has  a  separate  estate 
may  make  a  will  witliout  a  power.  Per 
Mansfield,  C.  J.,  4  Taunt.  297. 

i(j)  See  the   stat.    34  &  35  H.  8,  c.  5, 
s.  14. 

{h)  White  V.  Wilson,  13  Ves.  jun.  89  ; 
6  Cruise,  15.  But  in  the  case  of  Wallis 
V.  Hodgson,  Ch.  R.  300,  it  was  said  tliat 
it  is  incumbent  on  a  devisee  wlio  sets  up  a 
will,  to  prove  not  only  the  formal  requisites 
.  under  the  Statute  of  Frauds,  but  he  must 
also  show  the  devisor  to  liave  been  of  a 
sound  and  disposing  mind.  That  is,  it 
seems,  where  the  sanity  of  the  testator  is 
the  question  in  dispute ;  in  others,  the  will 
itself,  where  its  provisions  are  sensible  and 
reasonable,  would  afford  ample  jrriniil  facie 
evidence  to  throw  the  burthen  of  proof 
upon  the  heir.  Adseverationi  tuce  eum 
compote  m  fuisse  negantijidem  adesse  pro- 
bari  convenit.  L.  5,  Cod.  de  Codicill. 
On  the  other  hand,  insanity  apparent  on 
the  face  of  the  will  threw  the  burthen  of 
proof  on  the  testamentary  heir.  L.  27.  ff. 
de  Condit. 

(i)  The  maxim  is,  semel  furihtindus 
semper  furibuiidus  jjrcesumitur.  It  is 
not  enough  to  sliow  that  the  act  was  actus 
sapienti  convenle)is,  for  that  may  happen 
many  ways ;  but  it  must  be  proved  to  be 
actus  sapientis,  and  to  proceed  from  judg- 
ment and  deliberation,  or  else  the  presump- 
tion continues.  Lord  Nottingham's  MS. 
Co.  Litt.  by  Butler,  note  185. 

Lord  Tliurlow,  in  the  Attorney-general 
V.  Parnther,  3  Bro.  C.  C.  443,  observed, 
"  If,  however,  derangement  be  alleged,  it 
is  clearly  incumbent  on  the  party  alleging 


it  to  prove  the  same ;  but  if  the  derange- 
ment be  proved,  or  be  admitted  to  have  at 
any  time  existed,  and  a  lucid  interval  be 
alleged  to  have  taken  place,  the  burthen  of 
proof  attaches  to  the  party  alleging  such 
lucid  interval,  who  must  show  sanity  and 
competency  at  the  particular  period  when 
the  act  was  done  to  which  the  lucid  interval 
refers.  And  it  certainly  is  of  equal  im- 
portance, when  any  derangement  at  any 
period  has  been  established,  that  the  evi- 
dence in  support  of  a  lucid  interval  should 
be  as  strong  and  demonstrative  as  where 
the  object  of  proof  is  to  estabhsh  derange- 
ment itself. 

In  Swinbum,  78,  it  is  observed,  "  So 
every  man  is  presumed  to  have  the  right 
use  of  his  reason  until  the  contrary  be 
proved;  wliich  being  proved,  then  he  is 
presumed  to  continue  still  void  of  it,  unless 
he  were  so  for  a  short  time,  and  in  some 
particular  actions  only,  and  not  continually 
for  a  long  space,  as  for  a  month  or  more, 
or  unless  he  fell  into  some  phrenzy  upon 
some  accidental  cause,  which  is  afterwards 
removed,  or  unless  it  be  a  long  time  since 
he  was  assailed  by  the  malady  ;  for  in  all 
these  cases  he  is  not  presumed  to  continue 
in  his  former  furor  or  malady." 

Where  insanity  has  been  once  established, 
and  continuing  evidence  of  derangement  is 
shown  previous  to  and  after  the  execution 
of  the  will,  evidence  of  calmness,  and  the 
power  of  doing  formal  acts  of  business,  was 
held  to  be  insufficient  to  rebut  the  pre- 
sumption arising  against  capacity.  Green 
V.  Thomas,  2  Hagg.  433.  Where  the  tes- 
tator is  proved  to  have  frequently  laboured 
under  incapacity  to  make  a  will,  his  capa- 
city at  the  time  of  making  the  will,  that  he 
gave  the  instructions,  and  that  he  executed 
the  will  in  the  presence  of  unexception- 
able witnesses,  must  be  distinctly  proved. 
Dodge  v.  Meech,  1  Hagg.  612. 

{k)  A  non  compos  is  excepted  out  of  the 
stat.  32  Hea.  8,  c.  1. 
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other  such   causes,  are  incapable  of  managing  their  own  affairs  (Z).     The   Non  corn- 
words  mean  the  same  with  the   English  words,   "  of  unsound  mind  (to)."  1*°*'^  *'' 
An  old  man  become  childish,  or  so  forgetful  as  not  to  remember  his  own 
name,  cannot  make  a  will,  neither  can  a  drunkard,  who  by  excessive  intoxi- 
cation is  deprived  of  the  use  of  his  understanding  and  reason  (n).     And 
accordino-  to  Lord  Coke  (o),  to  make  a  will  valid  it  is  not  enough  for  the 


(Z)  Ex  parte  Cranmer,  12  Ves.  jun.  445; 
Ex  jmrte  Gilliam,  2  Yes.  jun.  587. 

(m)  See  Ex  parte  BarmIey,2Atk.  1G7; 
1  Bl.  Comm.  304.     Bidgway  v.  Darwin, 
8  Ves,  jun.  G7. 
(rt)  2  Co.  G,  23. 

(o)  Marquis  of  Winchester's  Case,  G  R. 
23,  a.  See  also'Swinburn,  77.  Although 
a  man  be  incapable  of  conducting  his  own 
affairs,  he  is  still  answerable  for  his  criminal 
acts,  if  he  possesses  a  mind  capable  of  dis- 
tinguishing right  from  wrong.  In  the  late 
case  of  The  King  v.  Bellingham,  the 
prisoner,  in  his  defence  to  a  charge  of 
having  murdered  Mr.  Percival,  avowed 
that  be  was  justified  in  what  he  had  done, 
because  his  Majesty's  government  had  re- 
fused to  redress  certain  grievances  of  which 
he  complained.  Mansfield,  C.J. ,  in  sum- 
ming up  to  the  jury,  observed,  "  In  another 
part  of  the  prisoner's  defence,  it  was  urged, 
not  however  by  himself,  that  at  the  time  of 
the  commission  of  the  crime  he  was  insane 
— with  respect  to  this  the  law  is  extremely 
clear.  If  a  man  were  deprived  of  all  power 
of  reasoning,  so  as  not  to  be  able  to  dis- 
tinguish whether  it  was  right  or  wrong  to 
commit  the  most  wicked  transaction,  he 
could  not  certainly  do  an  act  against  the 
law  ;  such  a  man,  so  destitute  of  all  power 
of  judgment,  could  have  no  intention  at  all. 
In  order  to  support  this  defence,  however, 
it  ought  to  be  proved  by  the  most  distinct 
and  unquestionable  evidence,  that  the  cri- 
minal was  incapable  of  judging  between 
right  and  wrong.  It  must  in  fact  be  proved 
beyond  all  doubt,  that  at  the  time  he  com- 
mitted the  atrocious  act  with  which  he 
stood  charged,  he  did  not  consider  that 
murder  was  a  crime  against  the  laws  of 
God  and  nature.  There  is  no  other  proof 
of  insanity  which  will  excuse  murder  or 
any  other  crime. 

"  There  are  various  species  of  insanity. 
Some  human  beings  are  void  of  all  power 
of  reasoning  from  their  birth;  such  cannot 
be  guilty  of  any  crime.  There  is  another 
species  of  madness,  in  which  persons  are 
subject  to  tem])orary  paroxysms,  in  which 
they  are  guilty  of  acts  of  extravagance; 
this  is  called  lunacy.  If  these  persons 
were  to  commit  a  crime  when  they  were 
not  affected  with  the  malady,  they  would 
be,  to  all  intents  and  purposes,  amenable  to 
justice;  so  long  as  they  could  distinguish 
good  from  evil,  so  long  would  they  be 
answerable  for  their  conduct.  There  is  a 
third  species  of  insanity,  in  which  the 
patient  fancies  the  existence  of  injury,  and 
seeks  an  opportunity  of  gratifying  revenge 


by  some  hostile  act.  If  such  a  person  were 
capable,  in  other  respects,  of  distinguishing 
right  from  wrong,  there  is  no  excuse  for 
any  act  of  atrocity  which  he  may  commit 
under  this  description  of  derangement. 
The  witnesses  who  have  been  called  to 
support  this  extraordinary  defence  have 
given  a  very  singular  account,  in  order  to 
show  that  at  the  time  of  the  commission  of 
the  crime  the  prisoner  was  insane.  What 
may  have  been  the  state  of  his  mind  some 
time  ago  is  perfectly  immaterial ;  the  sin- 
gle question  is,  whether,  when  he  com- 
mitted the  offence  charged  upon  him,  he 
had  sufficient  understanding  to  distinguisli 
good  from  evil,  right  from  wrong,  and  that 
murder  was  a  crime  not  only  against  the 
law  of  God,  but  against  the  laws  of  the 
country." 

Thomas  Bowler  was  tried  at  the  Old 
Bailey,  on  the  2d  July  1812,  for  wilfully 
and  maliciously  discharging  a  blunderbuss 
loaded  with  bullets  at  William  Burro wes, 
and  wounding  liim  with  the  contents  in 
the  neck  and  back,  under  circumstances, 
as  they  were  disclosed  by  the  evidence, 
which  manifested  considerable  ill-will  to- 
wards the  prosecutor,  and  design  in  the 
execution  of  his  purpose.  The  defence  set 
up  was  insanity  occasioned  by  epilepsy. 

Elizabeth  Haden,  the  housekeeper  of  the 
prisoner,  deposed,  that  he  was  seized  with 
an  epileptic  fit  on  the  9th  July  1811,  and 
was  brought  home  apparently  lifeless, 
since  which  time  she  had  perceived  a  great 
alteration  in  liis  conduct  and  demeanour. 
He  would  frequently  dine  at  nine  o'clock 
in  the  morning,  eat  his  meat  almost  raw, 
and  lie  on  the  grass  exposed  to  rain  ;  his 
spirits  were  so  dejected,  that  it  was  neces- 
sary to  watch  him  lest  he  should  destroy 
himself. 

Mr.  Warburton,  the  keeper  of  a  lunatic 
asylum,  deposed,  that  it  was  characteristic 
of  insanity,  occasioned  by  epilepsy,  for  the 
patient  to  imbibe  violent  antipathies  against 
particular  individuals,  even  his  dearest 
friends,  and  a  desire  of  taking  vengeance 
upon  them,  from  causes  wholly  imaginary, 
which  no  persuasion  could  remove ;  and 
yet  the  patient  might  be  rational  and  col- 
lected upon  every  other  subject.  He  had 
no  doubt  of  the  insanity  of  the  prisoner, 
and  said  he  could  not  be  deceived  by  as- 
sumed appearances. 

A  commission  of  lunacy  was  produced, 
dated  the  17th  of  June  1812,  and  an  in- 
quisition taken  upon  it,  whereby  the  pri- 
soner was  found  insane,  and  to  have  been 
so  from  the  30th  of  March  then  last. 
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Not!  com-     testator  to  have  had  memory  sufficient  to  answer  familiar  and  usual  ques- 

pos,  who.      tions,  but  he  must  have  had  a  disposing  mind,  so  as  to  have  been  al^le  to 

make  a  disposition  of  his  estate  with  understanding  and  reason. 


Sir  Simon  I  e  Blanc,  before  whom  the 
trial  took  place,  after  summing  up  the 
evidence,  concluded  by  observing  to  the 
jury,  that  it  was  for  them  to  determine 
whether  the  prisoner,  when  he  committed 
the  offence  witli  which  he  stood  charged, 
was  or  was  not  incapable  of  distinguishing 
right  from  wrong,  or  under  the  influence 
of  any  illusion  in  respect  of  the  prosecutor, 
which  rendered  his  mind  at  the  moment 
insensible  of  the  nature  of  the  act  he  was 
about  to  commit,  since  in  tliat  case  he 
would  not  be  legally  responsible  for  his 
conduct.  On  the  other  hand,  provided 
they  should  be  of  opinion,  that  when  he 
committed  the  offence  he  was  capable  of 
distinguishing  right  from  wrong,  and  was 
not  under  the  influence  of  such  an  illusion 
as  disabled  him  from  discerning  that  he 
was  doing  a  wrong  act,  he  would  be  amen- 
able to  the  justice  of  his  countrj',  and 
guilty  in  the  eye  of  the  law. 

The  jury,  after  considerable  deliber- 
ation, pronounced  the  prisoner  guilty. 

According  to  the  report  of  Oxford's 
case,  Alderson,  B.  strongly  expressed  his 
disapprobation  of  the  execution  of  Bowler. 

So,  according  to  the  text  writers,  these 
defects,  whether  permanent  or  temjiorary, 
must  be  unequivocal  and  plain,  not  an  idle 
frantic  humour,  or  unaccountable  mode  of 
action,  but  an  absolute  dispossession  of  tlie 
free  and  natural  agency  of  the  human 
mind.  1  Hale's  P.  C.  c.  4.  According  to 
Lord  Hale,  the  best  criterion  he  could 
think  of  fjf  distinguishing  between  total 
and  partial  insanity,  was  this  :  "  If  a  per- 
son labouring  under  melancholy  distem- 
pers, hath  yet  as  great  understanding  as 
ordinarily  a  child  of  fourteen  years  hath, 
such  a  person  may  be  guilty  of  treason  or 
felony."     Hale's  P.  C.  30. 

In  Arnold's  Case,  8  St.  Tr.  290,  the 
prisoner  was  indicted  for  maliciously  shoot- 
hig  at  Lord  Onslow.  J\o  doubt  could 
exist  of  his  being  to  a  certain  extent 
deranged,  and  that  he  had  greatly  miscon- 
ceived the  conduct  of  Lord  Onslow.  From 
the  evidence,  however,  it  appeared  that  he 
had  formed  a  regular  design,  and  prepared 
the  proper  means  for  carrying  it  into 
effect.  It  was  stated  by  the  Court  to  the 
jury,  that  he  could  not  be  guilty  if  he  did 
not  know  what  he  was  doing ;  but  that 
partial  insanity  would  not  excuse  him,  but 
he  must  have  laboured  under  such  a  depri- 
vation of  reason  as  rendered  him  as  sense- 
less as  a  brute  or  an  infant. 

In  the  case  of  the  Earl  of  Ferrers 
(State  Trials),  although  it  was  proved  that 
his  lordship  was  occasionally  insane,  and 
incapable  from  his  insanity  of  knowing 
what  he  did,  or  judging  of  the  consequences 
of  his  actions,  yet  as  it  appeared  that  when 


he  committed  the  offence  he  had  capacity 
sufficient  to  form  a  design,  and  know  its 
consequences,  he  was  found  guilty  and 
executed. 

William  White  having  paid  his  ad- 
dresses to  Maria  Bally,  a  young  school- 
mistress, who  subsequently  forbade  his 
visits,  he  shot  lier  with  a  pistol,  in  the 
presence  of  her  scholars.  The  fact  bring 
proved,  three  witnesses  were  brought  for- 
ward to  prove  his  insanity;  but  as  they 
merely  deposed  to  dejection  of  spirits  ma- 
nifested previous  to  the  murder,  he  was 
found  guilty  and  executed.  Collinson  on 
Lunacy,  vol.  1,  p.  474. 

In  Hadfield's  Case,  1800,  lb.  480,  the 
prisoner  was  tried  for  high  treason,  and  the 
overt  act  laid  was  the  tiring  at  the  King  at 
Drury-lane  theatre ;  previous  insanity  was 
proved,  manifested  by  acts  which  were 
continued  nearly  up  to  the  time  of  the 
imputed  offence.  Lord  Kenyon  stated, 
that  as  the  prisoner  was  deranged  imme- 
diately before  the  offence  was  committed, 
it  was  improbable  that  he  had  recovered 
his  senses  in  the  interim ;  and  although, 
were  they  to  run  into  a  nicety,  proof 
might  be  demanded  of  his  insanity  at  the 
precise  moment  when  the  act  was  com- 
mitted, yet  there  being  no  reason  for 
believing  him  to  have  been  at  that  mo- 
ment a  reasonable  and  accountable  being, 
he  ought  to  be  acquitted. 

In  the  case  of  Edward  Oxford,  9  C.  &  P. 
525,  before  Lord  Denman,  C  J.,  Mr.  Baron 
Alderson,  and  Mr.  Justice  Patteson,  for  a 
treasonable  attempt  on  the  life  of  Her  pre- 
sent Majesty,  the  Lord  Chief  Justice,  in 
summing  up  to  the  jury,  is  reported  to  liave 
observed  {inter  alia),  as  follows :  "  Then 
the  very  important  question  comes,  whe- 
ther the  prisoner  was  of  unsound  mind 
when  the  act  was  done.  Persons  priniA 
facie  must  be  taken  to  be  of  sound  mind 
till  the  contrary  is  shown.  But  a  person 
may  commit  a  criminal  act,  and  yet  not  be 
responsible.  It  is  not  more  important  than 
difficult  to  lay  down  the  rule  by  which 
you  are  to  be  governed.  Many  cases  have 
been  referred  to  upon  the  subject.  But  it 
is  a  sort  of  matter  in  which  you  cannot 
expect  any  precedent  to  be  found.  It  is 
the  duty  of  the  Court  to  lay  down  the 
English  law  on  the  subject ;  and  even  that 
is  difficult,  because  the  Court  would  not 
wish  to  lay  down  more  than  is  necessary 
in  the  particular  case.  As  to  Hadffeld^s 
case,  Mr.  Erskine  would  lose  uothmg  by 
laying  down  the  rule  most  widely.  It  must 
not,  tlierefore,  be  said  that  the  admission 
of  counsel  is  to  decide  the  matter.  On  the 
part  of  the  defence,  it  is  contended  that 
the  prisoner  at  the  bar  was  7i07i  compos 
mentis,  that  is  (as  it  has  been  said),  unable 
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Swinburn  observes  (jj),  that  "  the  sane  memory  for  making  a  will  is  not   Non  com- 
at  all  times  when  the  party  can  speak  yea  or  no,  and  hath  life  in  him,  but   pos. 
he  ouo-ht  to  have  judgment  to  discern,  and  be  of  perfect  memory,  otherwise 
the  will  is  void ;  and  therefore  the  evidence  ought  to  go  to  this  extent." 

According  to  the  ecclesiastical  law,  importunity,  in  its  legal  acceptation, 
to  avoid  a  will,  must  be  such  as  the  testator  is  too  weak  to  resist,  and  in 
such  a  degree  as  to  take  away  his  free  agency  (q). 

The  question  of  sanity  is  so  peculiarly  a  question  of  fact  for  the  decision   Question  of 
of  a  jury,  that  a  will  of  a  real  estate  cannot  be  set  aside  in  equity,  without   **'=*• 
being  first  tried  at  law  on  an  issue  of  devisavit  vel  non  (?•). 

The  nature  of  the  evidence  requisite  to  prove  the  insanity  of  the  testator 
on  the  one  hand,  or  to  establish  his  sanity  on  the  other,  is  too  obvious  to 
require  comment.  Evidence  for  the  first  of  these  purposes  consists  princi- 
pally in  the  proof  of  such  acts  done  and  declarations  made  by  the  party  as 
are  inconsistent  with  sanity  (s). 


to  distinguish   right  from  wrong,   or,  in 
other  words,  that  from  the  effect  of  a  dis- 
eased mind  he  did  not  know  at  the  time 
that  the  act  lie  did  was  wrong.     As  to  tlie 
grandfatlier,  two  points  will  arise  whether 
his  conduct  was  evidence  of  insanity  or 
only  of  violence  of  disposition  ;  and  if  of 
insanity,  whether  the  insanity  was  or  was 
not  hereditary  ?     (His  Lordship  read  the 
evidence  of  the  medical  and  other  wit- 
nesses on  the  subject  of  the  insanity,  and 
said) :  "  It  may  be  that  medical  men  may 
be  more  in  the  habit  of  observing  cases  of 
this  kind,  and  there  may  be  cases  in  which 
medical  testimony  may  be  essential ;  but 
I  cannot  agree  with  the  notion,  that  moral 
insanity  can  be  better  judged  of  by  medi- 
cal men  than  by  others.    As  to  the  father  of 
the  prisoner,  the  question  will  be,  whether 
there  was  a  real  absence  of  the  power  of 
reason — the  power  of  controlling  himself, 
or  whether  it  was  only  a  violent  or  even 
cruel   disposition ;    and    then,    upon    the 
whole,   the  question  will  be,  whether  all 
that  has  been  proved  about  the  prisoner  at 
the  bar  shows  that  he  was  insane  at  the 
time  when  the  act  was  done, — whether  the 
evidence  given   proves  a  disease   in    the 
mind  as  of  a  person  quite  incapable  of  dis- 
tinguishing right  from  wrong.     Something 
has  been  said  about  the  power  to  contract 
and  to  make  a  will.      But  I  think  that 
those  things  do  not  supply  any  test.     The 
question  is,  whether  the  prisoner  was  la- 
bouring  under  that    species   of  insanity 
which  satisfies  you  that  he  was  quite  un- 
aware of  the  nature,  character,  and  con- 
sequences of  the  act  he  was  committing ; 
or,  in  other  words,  whether  he  was  under 
the  influence  of  a  deceased  mind,  and  was 
really  unconscious  at  the  time  he  was  com- 
.  mitting  the  act  that  it  was  a  crime.    With 
respect  to  the  letters  and  papers,  they  may 
be  brought  forward  on  either  side  of  the 
question." 

Per  Parke,  B.  (on  the  authority  of 
a  case  said  to  have  been  decided  by 
Gurney,  B.)  witnesses  for  a  prisoner  on 


a  charge  of  murder  may  be  examined 
as  to  the  insanity  of  other  members  of 
prisoner's  family.  R.  v.  Walsh,  Lancas- 
ter Spring  Assizes,  1835.  Similar  evi- 
dence was  given  in  Oxford's  Case.  To 
establish  the  insanity  of  a  prisoner,  papers 
found  at  his  lodgings,  and  proved  to  have 
been  written  by  him,  before  the  commission 
of  the  offence,  were  offered  to  be  read,  but 
were  rejected  on  the  ground  that  what  a 
party  has  written  may  be  evidence  against 
him,  but  not  for  him.  R.  v.  Casaur,  cor. 
Garrow,  B.,  Old  Bailey,  May  1818. 

"  A  drunkard,"  saith  Lord  Coke,  "  who 
is  voluntarius  lUvmon,  hath  no  privilege 
thereby,  but  whatsoever  hurt  or  ill  he  doth 
is  aggravated  by  his  drunkenness.  Nam 
onine  crimen  ebrietas  et  incendit  et  dv- 
terjit."  1  Inst.  247,  See  above,  396. 
ip)  72. 

(rj)  P.  C.  in  Kinleside  v.  Harrison,  2 
Phill.  449.  The  law  (ecclesiastical)  pre- 
sumes against  the  validity  of  a  will  made 
by  the  solicitor  of  the  deceased  in  his  own 
favovir,  to  the  exclusion  of  an  only  son,  but 
such  a  will  may  be  establislied  by  clear 
proof  that  the  act  was  the  voluntary  act 
of  a  party  of  competent  capacity,  having 
full  knowledge  of  what  lie  did.  ButUn  v. 
Barry,  1  Curt.  614;  and  the  judgment  was 
affirmed  in  the  Privy  Council.  lb.  637. 
{r)  Brunsby  v. Herridge, Eq. C. Ab. 406. 
(s)  Swinburn  observes,  that  it  is  a  hard 
and  difficult  point  to  prove  a  man  not  to 
have  the  use  of  his  understanding  or  rea- 
son ;  and  therefore  it  is  not  sufficient  for 
a  witness  to  depose  that  the  testator  was 
mad,  or  beside  his  wits,  unless  a  sufficient 
reason  can  be  given  to  prove  this  deposi- 
tion, as  that  he  saw  him  do  such  acts,  or 
heard  him  speak  such  words,  as  a  person 
having  reason  would  not  liave  done  or 
spoken.  Swinburn,  72.  The  declaration 
of  a  testator  that  he  had  attempted  to  de- 
stroy his  will,  is,  it  seems,  evidence  as  to 
the  state  of  his  mind,  although  not  for  the 
purpose  of  proving  revocation.  Doe  v, 
Harrit,  7  C.  &  P.  330. 
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Non  com-  Letters  written  by  third  persons,  since  deceased,  to  a  party  whose  will  is 

po».  disputed,  and  found  among  his  papers,  are  not  admissible  as  evidence  of 

his  competency,  witliout  some  proof  that  he  himself  acted  upon  them.  And 
the  facts  of  such  a  letter  having  been  so  found  with  the  seal  broken, 
being  a  letter  on  legal  business  concerning  the  party's  affairs,  and  bearing 
the  indorsement  of  his  attorney,  since  deceased,  "20th  May  1786;  letter 
from  Mr.  M.  to  Mr.  M.,"  are  not  evidence  of  the  party's  having  acted  upon 
the  letter  sufficient  to  warrant  its  reception  as  evidence  {t). 


(t)  Wright  v.  Tatham,  in  Error,  5  CI.  & 
F.  670.    See  ]  Ad.  &  E11.3 ;  3  N.  &  M.  200  ; 
7  Ad.  &  Ell.  313;  6N.  &  M.  132.    It  was 
proved   that  after  the   death  of  J.  M., 
whose   competency  was  disputed  by  the 
plaintiff  iu  error,   many  letters  addressed 
to  him  by  various  persons  were  found,  with 
other  papers,  in   a  cupboard   under    his 
book-case  in  his  private  room.     Amongst 
the  letters  so  found,  was  one  addressed  by 
Charles  Tatham,  a  cousin  of  J.  M.,  dated 
Alexandria,  October  1784,   relating  prin- 
cipally to  his  own  situation  and  adven- 
tures.    The  letter  was  post -marked  as  a 
ship  letter,  and  was  in  the  handwriting  of 
Charles  Tatham,  who  had  been  personally 
acquainted  with  J.  31.,  and  had  been  dead 
many  years ;    and  a  draft  or  copy  of  a 
letter  was  given  in  evidence  by  the  defen- 
dant below,  iu  the  handwriting  of  J.  71/., 
addressed  to  the   said   C.  Tatham,   dated 
June  1st,  1787,  which  recognised  the  re- 
ceipt of  a  former  letter  "  some  time  ago." 
Another  of  the  letters  so  found  purported 
to  be  a  letter  of  business,  addressed  by 
Oliver  Martin,  the  vicar  of  Lancaster,  to 
J.  M.,  recommending  a  case  to  be  pre- 
pared and  laid  before  counsel,  for  the  settle- 
ment of  some  matter  in  difference  between 
J.  M.  and  the  parish.     It  was  proved  that 
James  Barrow  was  at  the  time  of  tlie  date 
of  this  letter  the  attorney  of  J.  M.,  and 
had  been  dead  35  years  ago,  and  that  an 
indorsement  on  the  back    of  the  letter, 
"  20th  May,  1786,  letter  from  Mr.  Mar- 
tin to  Mr.  Marsden,"    was  in   his    hand- 
writing.    These  letters,  and  a  third  also, 
addressed  to  f/.iir.  by  Mr. Ellershaw,  formerly 
curate  of  the  chapel  of  Hornby,  to  which  he 
had  been  presented  by  J.  M.  and  addressed 
by  him  to  J.  M.  on  relinquishing  the  cure, 
having  been  rejected  upon  a  trial  at  La» 
caster,  in  1833,  before  Gurney,  B.,  and 
a  bill  of  exceptions  having  been  tendered, 
a  difference  of  opinion  existed  amongst  the 
Judges  in  the  Court  of  Error  in  the  Ex- 
chequer Chamber,  whether  these  letters 
ought  to  have  been  received ;  but  a  venire 
facias  de  novo  was  awarded  on  another 
ground.     See  Wright  v.  Tatham,  1  Ad. 
&  Ell.  3 ;  3  N.  &  M.  260.     Upon  another 
trial  before  Gurney,  B.,  at  the  Lancaster 
Sum.  Ass.  1834,  the  letters  were  received 
in  evidence,  and  the  jury  found  a  verdict 
for  the  defendant  below.     A  motion  having 
been  made  for  a  new  trial.  Lord  Denman, 
after  time  taken  to  consider,  delivered  the 


judgment  of  the  Court,  declaring  the  letters 
to  be  inadmissible.     Upon  the  trial  of  the 
same  cause  at  the   Lancaster  Sum.    Ass. 
1836,  before  Mr.  Justice  Coleridge,  the  let- 
ters were  rejected ;  the  jury  found  for  the 
plaintiff,  and  bills  of  exceptions  were  ten- 
dered on  both  sid-^s.    The  case  was  twice 
argued  in  the  Exchequer  Chamber  before 
the  Judges    in   error,  and  upon    the  last 
argument  before  L.  C.  J,  Tindal,  Js.  Parke, 
Bosanquet,    and    Coltman,     and    Barons 
Parke  and  Gurney.     The  learned  Judges 
being  equally  divided  in  opinion,  the  case 
was    carried    into   the    House   of  Lords, 
where,  after  argument,  six  of  the  learned 
Judges  were  of  opinion  that  none  of  the 
letters  in  question  was  admissible ;  three 
thought  that  all  the  letters  were  admis- 
ble,  and  three  were  of  opinion  that  the 
letter  indorsed  by  Barrow  was  distinguish- 
able from  the  other  two.     On  the  7  th  of 
June  1838   judgment    was  given  for  the 
defendant  in  error,  affirming  the  rejection 
of  the  letters.     Lord  Brougham,  in  giving 
judgment,  observed  as  follows  :  My  Lords, 
I  am  now  prepared  to  move  the  afiirniance 
of  the  judgment  of  tlie  Court  below.    I  am 
perfectly  satisfied  that  all  the  letters  set 
forth  in  the  bill  of  exceptions,  and  the  ad- 
missibility of  which  formed  the  question  on 
this  appeal,  were  properly  rejected  at  the 
trial,  as  not  admissible  iu  evidence,  ac- 
cording  to   the  rules   which  govern    the 
reception  of  evidence  in  our  courts  of  com- 
mon law.     I  stated  to  your  Lordships,  on 
a  former  day,  that  that  was  my  opinion, 
and  that  the  only  doubt  I  entertained  arose 
in  consequence  of  the  difference  of  opinion 
among  the  learned  Judges  who  assisted 
your  Lordships  with  their  advice.     Six  of 
those  learned  Judges  gave  their  opinions 
that  all  the  letters  were  properly  rejected, 
the  si.x  others  giving  a  different  opinion, 
but  also  differing  among  themselves,  three 
of  them  being  of  opinion  that  all  the  letters 
were  admissible,  and   three  that  one  only 
was  admissible.     I  then  stated  that  it  ap- 
peared to  me  there  was  no  ground  for  any 
distinction    between   Oliver  Martin's    let- 
ter and  the  other  two ;    that  if  the  two 
letters  were  properly  rejected,  as  nine  of 
the  learned  judges  agreed  they  were,  I  did 
not  see  any  ground  of  distinction  between 
tliem  and  the  third   letter.     But  three  of 
the  learned  Judges  thought  Mr.  Martin's 
letter  was   distinguished  from  the   other 
two  by  reason  of  the  indorsement  on  it,  by 
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The  widow  of  Mr.  Bennett  claimed  the  whole  of  her  husband's  property    Proof  of 
under  his  will.     Bennett  had  been  greatly  debilitated  in  mind  and  body  by   capacity. 


Mr.  Barrow,  who  liad  been  Mr.  Marsden's 
attorney  at  the  time  of  its  date.  That  in- 
dorsement, which  was  proved  to  be  in  the 
hand-writing  of  Mr.  Barrow,  did  not  ap- 
pear to  me  to  form  any  ground  of  distinc- 
tion, it  rather  tended  to  prove  tliat  Mr. 
Marsdeu  had  not  seen  that  letter.  The 
indorsement  in  the  hand  of  a  third  person 
could  not  prove  that  Mr.  Marsden  acted 
on  the  letter,  and  without  some  act  done 
by  him  in  respect  of  it,  all  the  Judges  ad- 
mitted that  it  could  not  be  evidence  of  his 
competency,  which  was  the  matter  in  issue. 
In  the  next  place,  it  was  quite  clear  that 
Mr.  Barrow  read  that  letter  ;  he  was  Mr, 
Marsden's  solicitor,  and  his  indorsement 
on  it  did  not  prove  that  Mr.  Marsden 
transmitted  it  to  him,  or  read  it,  or  ever 
saw  it ;  and  to  infer  from  the  indorsement 
that  he  communicated  it  to  his  attorney, 
was  assuming  the  very  fact  that  was  re- 
quired to  be  proved.  Then  there  is  a  fai- 
lure of  proof  of  his  having  done  any  act  in 
respect  of  that  letter,  showing  his  compe- 
tency to  make  his  will  ;  and  the  three  let- 
ters were  alike  inadmissible  for  that  pur- 
pose ;  and  even  on  the  showing  of  the 
learned  Judges  in  favour  of  this  letter  (Mr. 
Martin's),  there  is  no  ground  for  holding  it 
more  entitled  to  be  admitted  than  the  other 
two  letters.  I  never  saw  a  clearer  case,  or 
one  calling  for  a  more  unhesitating  expres- 
sion of  opinion,  and  I  move  accordingly 
that  the  judgment  of  the  Court  of  Exche- 
quer Chamber  be  affirmed. 

My  noble  and  learned  friend,  Lord  Lynd- 
hurst,  not  having  heard  the  arguments  at 
your  Lordships'  bar,  declines  to  deliver  any 
opinion  on  them,  but  ha\ing  read  the  opi- 
nions of  the  learned  Judges,,  he  authorizes 
me  to  say,  that  he  agrees  with  me  that  the 
judgment  of  the  Court  below  ought  to  be 
affirmed,  as  in  accordance  with  the  great 
principle  of  the  rule  of  evidence  in  ques- 
tion. 

Lord  Denman. — I  have  not  the  advan- 
tage of  having  heard  the  arguments  in  this 
case  at  your  Lordships'  bar,  nor  the  opi- 
nions delivered  to  your  Lordships  by  the 
learned  Judges.  But  I  heard  the  question 
of  the  admissibility  of  these  letters  argued 
in  the  Court  of  King's  Bench  two  years 
ago.  It  would  not  be  proper  for  me  to 
enter  into  the  case  at  any  length,  but  I 
wish  to  state  to  your  Lordships  the  opi- 
nion which  I  formed,  when  the  case  was 
before  the  Court  in  which  I  have  the  ho- 
nour to  sit,  and  having  carefully  consi- 
dered the  judgment  given  by  the  Judges 
in  the  Exchequer  Chamber  since,  I  still 
adhere  to  the  judgment  of  the  Court  of 
King's  Bench.  Supposing  these  letters 
were  found  and  produced  under  circum- 
stances free  from  all  suspicion,  and  that 
they  expressed  the  genuine  opinions  of  the 
writers  of  them  respecting  the  person  to 


whom  they  were  addressed,  I  continue  to 
hold  that  that  expression  of  opinion  could 
not  be  admitted  to  prove  the  fact  of  his 
competency ;  and  therefore,  as  declara- 
tions of  opinion,  they  could  not  have  the 
smallest  influence  on  the  question  in  issue. 
To  infer  from  the  circumstances  under 
which  these  letters  were  found,  that  the 
testator  acted  on  them,  we  must  first  as- 
sume his  competency,  which  is  the  matter 
to  be  provedi  The  tendering  of  the  letters 
under  these  circumstances,  would  rather 
make  me  jealous  of  extending  the  rules 
which  guard  the  reception  of  evidence. 
The  only  question  admitting  of  doubt,  is, 
whetlier  the  letter  of  Mr.  Martin  is  in  a 
different  situation  from  the  other  two.  I 
could  not  see,  after  the  most  careful  consi- 
deration, why  a  diffisrent  rule  of  evidence 
should  be  applied  to  that  letter.  Had  the 
testator  himself  indorsed  it,  that  act  might 
have  proved  the  fact,  for  proof  of  which  it 
was  offered.  But  when  I  consider  that 
the  indorsement  was  not  written  by  the 
testator,  but  by  Mr.  Barrow,  his  attorney, 
I  do  not  understand  hov?  that  indorsement 
could  distinguish  that  letter  from  the 
others,  so  as  to  make  it  admissible  to  prove 
the  testator's  competency.  There  is  no 
proof  that  he  did  any  rational  act  in  re- 
spect of  that  letter,  unless  we  assume  that 
his  was  the  hand  that  wrote  the  indorse- 
ment, which  is  contrary  to  the  evidence. 
I  agree  therefore  with  the  opinion  express- 
ed by  my  noble  and  learned  friend,  that 
the  judgment  ought  to  be  affirmed. 

The  Lord  Chancellor. — It  was  my  duty 
to  attend  to  the  arguments  in  this  case 
at  the  bar,  and  also  to  the  opinions  de- 
livered bj^  the  learned  Judges,  to  whom 
I  listened  with  the  utmost  attention,  and 
their  statements,  although  not  binding 
on  your  Lordships,  are  entitled  to  the 
greatest  weight  and  respect.  Tliey  all 
seemed  to  agree  in  one  point,  that  the  let- 
ters, taken  as  the  mere  declarations  of  the 
opinions  of  the  writers  of  them,  could  not 
be  evidence  of  the  competency  of  the  per- 
son to  whom  they  were  addressed.  Some 
of  the  learned  Judges  say  all  the  letters 
ought  to  have  been  received  in  evidence 
because  there  was  sufficient  proof,  as  they 
conceived,  that  the  testator  acted  on  them. 
There  is  no  doubt  that  if  he  had  acted  on 
them  they  would  be  receivable  at  all 
events,  whatever  might  be  the  effect  of 
them  on  the  jury.  But  the  question  is, 
whether  he  did  or  did  not  act  on  them. 
They  were  found,  together  with  other  let- 
ters, open  in  a  cupboard  under  a  bookcase 
in  the  testator's  private  room,  and  one  of 
them  had  an  indorsement  in  the  hand- 
writing of  Mr.  Barrow,  who  was  then  the 
testator's  solicitor.  Three  of  the  learned 
Judges  were  of  opinion  that  this  indorse- 
ment distinguished  that  letter  from  the 
4  N 
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habits  of  debauchery,  aud  the  woman  eliccted  the  marriage  by  getting  into 
lodgings  opposite  to  him  at  Bath,  and  no  sooner  were  they  married  than 
she  discharged  all  his  servants.  Lord  Thurlow  was  much  against  the  will, 
aud  two  issues  were  directed  as  to  its  validity,  in  both  of  which  it  was  esta- 
blished. L.  C.  J.  Eyre,  before  whom  it  was  tried,  stated  to  the  jury,  that 
the  point  was,  whether  he  perfectly  knew  lohat  he  ivas  cluing,  and  that  they 
were  not  to  enter  too  minutely  into  considerations  of  influence  (m). 


other  two,  so  as  to  render  it  admissible ; 
three  jnore  thought  all  tlie  letters  admis- 
sible, while  the  otber  six  tliought  none  of 
them  was  receivable,  because  there  was  no 
pi'oof  that  the  testator  acted  on  any  of 
them  ;  aud  with  this  conclusion  I  entirely 
concur,  being,  like  them,  of  opinion  tliat 
the  testator  did  not  act  on  any  of  the  letters 
in  such  a  way  as  would  prove  his  compe- 
tency to  make  his  will.  In  order  to  intro- 
duce the  letters  there  must  be  some  accom- 
panying proof  that  he  was  engaged  in  the 
matters  to  which  they  referred.  There 
was  no  such  proof,  nor  was  there  any  of 
the  person  by  whom  the  seals  were  broken 
or  the  letters  were  placed  in  the  cupboard, 
but  it  was  desired  to  be  inferred  that  they 
were  placed  there  by  the  testator.  If  he 
had  placed  tliem  there  after  opening  and 
reading  them,  these  acts  would  be  valu- 
able to  a  certain  extent  as  proof  of  his 
competency ;  but  as  tliere  is  no  proof  of  his 
having  so  acted  with  regard  to  any  of  those 
letters,  no  inference  can  be  drawn  either 
in  favour  of  his  competency  or  against  it. 
To  infer  these  acts  without  proof  would  be 
assuming  his  competency,  wliich  is  the 
very  question  in  issue.  One  of  the  letters 
was  indorsed  by  the  testator's  attorney ; 
had  it  been  indorsed  by  himself  it  would 
have  been  receivable;  but  from  that  act 
done  by  the  attorney,  no  inference  can  be 
drawn  as  to  the  testator's  competency ;  it 
is  an  act  not  more  consistent  with  his 
competency  than  it  was  with  his  incompe- 
tency. To  infer  without  proof  tliat  he 
dealt  with  the  letters,  is  to  assume  his  com- 
petency, which  is  the  whole  question. 
From  the  a])pearance  of  the  letters  no  in- 
ference can  be  drawn  whether  he  or  another 
person  had  dealt  with  them.  Mr.  Barrow, 
whose  indorsi'ment  was  on  the  third  letter, 
was  as  likely  as  the  testator  to  be  tlie  per- 
son who  opened  it  and  gave  directions  on 
it.  You  cannot  assume  that  the  testator 
dealt  with  these  letters.  It  is  allowed  by 
oil  that  two  of  the  hitters  are  inadmissible; 
I  think  the  third  also  inadmissible,  and  1 
.■igree  that  the  jurjgment  of  the  Court  be- 
low ought  to  be  afhrmed. 

Aftirmud  accordingly. 

(m)  BennetVn  C'u<c,  t)  Yes.  jnn.  183. 
In  the  case  of  Doe  v.  Wrhjhf,  Lancaster 
Summer  Assizes,  18:30,  Coleridge,  J.,  in 
summing'  up  to  the  jury,  stated  {inter 
(illfi)  as  cpU'stions  for  their  consideration, — 
Had  he  a  mind  sound,  fr(!(!  from  delusion  ? 
Did  he  know  the  state  of  his  family  and 
l)rojierty,  bis  own  situation,  aud  the  act  he 


was  doing,  if  expressed  to  bira  in  plain 
and  familiar  language  ?  In  ejectment  to  try 
the  title  to  lands,  the  sole  question  being 
as  to  the  validity  of  a  deed,  upon  the  men- 
tal capacity  of  a  party  to  execute  it,  the 
Judge  directed  the  jury  that  the  question 
for  them  to  try  was,  "  whether  the  person 
was  of  sound  mind  or  not,"  but  went  on 
to  explain  that  to  constitute  such  unsound- 
ness of  mind  as  would  avoid  a  deed  at  law, 
the  party  must  be  incapable  of  understand- 
ing and  acting  in  the  ordhuuy  affairs  of 
life ;  and  that  the  jury  were  at  liberty  to 
consider  whether  he  was  capable  of  under- 
standing what  he  did  by  executing  the  deed 
in  question,  when  its  general  import  was 
explained  to  him  ;  it  was  held,  that  taking 
the  whole  direction  together,  it  was  right ; 
and  also,  that  if  the  question  had  been 
more  vague  and  ambiguous,  unless  the  ob- 
jection had  been  brought  distinctly  to  the 
notice  of  the  Judge  at  the  time,  the  plaintiff 
in  error  could  not  avail  himself  of  it  after- 
wards ;  if  brought  in  that  manner  under 
his  notice,  and  he  had  refused  to  clear  it 
up,  it  might  have  been  the  subject  of  ex- 
ception as  well  as  any  other  matter  of 
law.  Bull  V.  Mannin,  1  Dow,  N.  S.  380. 
Where  the  wife,  of  advanced  age,  eight 
months  after  marriage,  executed  a  will 
under  a  power,  varying  only  from  her  for- 
mer disposition  of  her  fortune,  in  making 
a  reasonable  provision  for  her  husband 
aud  his  eldest  son,  and  notwithstanding 
continued  and  severe  bodily  infirmity  from 
paralytic  attack,  liaving  never  expressed 
any  dissatisfaction  or  wish  to  vary  such 
disposition,  but  on  the  contrary  referred 
to  it  with  anxiety  to  secure  her  intended 
bent^fit  to  the  family  of  one  of  the  objects 
who  had  become  bankrupt,  after  the  lapse 
of  nine  years,  and  shortly  before  her  death, 
executed  another  will,  giving  the  whole  to 
her  husband ;  the  Court,  regarding  the 
total  improbability  of  such  a  change  of 
disjjosition,  the  previous  anxiety  of  the 
husband  to  acquire  possession  of  the  for- 
mer will,  and  the  control  of  her  affairs, 
aud  the  facts  of  her  being  at  the  time  of 
.  executing  such  second  will  iu  a  state  of 
very  weakened  and  doubtful  capacity,  and 
the  factum  of  the  will  originating  with 
and  carried  on  entindy  by  his  means  and 
interference,  and  by  contrivance  to  pre- 
vent the  access  of  other  ])ersons  at  the 
time  in  licr  confidence,  ])ronounced  against 
its  being  the  real  mind  and  wish  of  a  capa- 
ble and  free  testatrix,  and  condemned  the 
husband  in  costs.     Marsh  v.   Tyrrell,  2 
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The  heir  at  law  is  not  estopped  from  inipeachino^  a  will  on  the  grounds  Proof  of 
of  the  testator's  insanity,  althou<fh  lie  has  himself  proved  the  will  in  the  <''M'acity. 
Ecclesiastical  Court,  and  retained  the  lesjacies  (v). 

The  manner  in  which  a  will  has  been  written  and  executed,  and  the  con- 
tents of  the  will  itself,  coupled  with  the  situation  of  the  testator,  and  the 
circumstances  under  which  it  was  made,  afford  important  eA'idence  as  to  his 
capacity  (i<7).  And  it  seems  that  from  such  evidence  alone,  where  the  terms 
of  the  supposed  will  are  such  as  tend  to  exclude  the  supposition  of  tlie 
maker's  sanity,  the  jury  may  decide  against  the  validity  of  a  will  (x).  But 
it  is  clear,  on  the  other  hand,  that  it  is  not  sufficient  to  show  that  the  dispo- 
sitions of  the  will  are  imprudent  and  unaccountable  (y). 

The  capability  of  the  testator  to  discharge  the  duties  of  a  public  situation 
affords  a  strong  presumption  of  his  capacity  to  make  a  will  (z). 

It  has  already  been  observed,  that  when  confirmed  insanity  at  any  period    I'roof  of 
of  time  antecedent  to  the  making  of  the  will  has  been  established,  it  lies  on    ^^^.^^^^ 
the  devisee  to  prove  the  competency  of  the  testator  (a)  when  he  made  the 
will. 

Lord  Thurlow  (b)  observed,  that  if  the  derangement  be  proved,  or  be  ad- 
mitted to  have  at  any  time  existed,  and  a  lucid  interval  be  alleged  to  have 
taken  place,  the  burthen  of  proof  attaches  to  the  party  alleging  such  lucid 
interval,  who  must  show  sanity  and  competency  at  the  particular  period 
when  the  act  was  done  to  which  the  lucid  interval  refers.  And  it  is  cer- 
tainly of  equal  importance,  when  derangement  at  any  period  has  been 
established,  that  the  evidence  in  support  of  a  lucid  interval  should  be  as 
strong  and  demonstrative  as  where  the  object  of  proof  is  to  establish  de- 
rangement itself. 

It  is,  however,  to  be  recollected,  that  a  lucid  interval,  from  its  very 
nature,  does  not  admit  of  that  full  measure  of  proof  which  positive  insanity 
affords  by  symptoms  and  indications  of  a  decisive  nature  (c).     This  doctrine, 

Hagg.  84 ;    S.  P.  Mynn  v.  Robinson,  2  tliough  it  be  not  directly  connected  with 

Hagg.  179.  it.     It  has  been  said  that  where  there  is 

(v)  Lord  Mo7itaave's  Case,  9  Mod.  90.  flelusion  of  mind   tliere  is   insanity  ;    as 

,    '  .         "  wliere  persons  believe  things  to  exist  which 

{IV)  9  Ves.  jun.  blU.  ^^j^^  ^^j^^  ^^^.  ^^  ^^^^^  j^  ^1^^^  ^^„^^^  p^i^t 

(x)  Burr  v.  Daval,  8  Mod.  59.  only,  in  their  own  imagination,  and  of  the 

(y)  lb.     Sir  T.  Daval  had  two  sons,  and  non-existence  of  which  neither  argument 

being  taken  ill  on  the  lotli  of  April  1719,  nor  proof  can  convince  them,  and  which 

made  his  will,  devising  an  estate  of  1,600 Z.  no   rational    person  could   have  believed. 

a  year  to  his  eldest  son  and  the  heirs  of  This  delusion  may  sometimes  exist  on  one 

his  body,  and  another  of  1,700  Z.   to  his  or  two  particular  subjects, though  generally 

youngest,  and  the  heirs  of  his  body.     If  there  are  other  concomitant  circumstances, 

either  of  his  sons  should  die  iv'dhout  issue,  such  as  eccentricity,  irritability,  violence, 

the  estate  of  him  so  dying  was  to  go  to  suspicion,  exaggeration,  inconsistency,  and 

the  survivor ;  but  if  both  his  sons  should  other   marks   and  symptoms  whicli    may 

die  loith  issue,  the  two  estates  were  de-  tend  to  confirm  the  existence  of  delusion 

vised    to    Daniel    Burr.      The   sons    died  and    to    establish    its    insane    character, 

without  issue,  and  it  appeared  tliat  a  join-  Judgment    of  Sir   J.   Nicholl  in  Dew  v. 

ture  of  GOOZ.  had  been  charged    on    the  Clarlie,  Haggard's  R.  1826. 

estate  devised  to   the   elder  brother;  but  ,^   c„„.-„   io7A  „«*,>  /•,\ 

.,           ...          .     ,.             ,. . ,        .,,  (fl)  bupra,  lti7o,  note  (i). 

the  verdict  was  in  lavour  ot  the  will.  \   /        /      >           ?           \  / 

{:)  See   Greenwood's  Case,  3  Bro.  C.  (^)  Attorney  General  v.  Parnther,^ 

C.  444 ;  13  Ves.  jun.  89.    See  also  White  ^ro.  C.  C.  443. 

v.  Wilson,  12  Ves.  87.     Apparent  sanity  (c)    See    the    observations     of    Sir    J. 

on  some  subjects  is  not  conclusive  proof  Nicholl,  in  giving  judgment  in  the  case  of 

that  delusion   on  particular  subjects,  and  White  v.  Driver,   1    Phill.    K.  88.     He 

showing  itself  on  particular  occasions,  does  says,  "  It  is  scarcely  possible  indeed  to  be 

not  exist.     And  it  seems  that  in  civil  eases  too  strongly  impressed  with  the  great  de- 

this  partial  insanity,  if  existing  at  the  time  grec  of  caution  necessary  to  be  observed  in 

of  an  act  done,  invalidates   that  act,  al-  examining  the  proof  of  a  lucid  interval  • 
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therefore,  cannot  be  extended  farther  than  to  require,  that  -nhere  insanity 
at  an  antecedent  period  has  been  satisfactorily  established,  its  continuance 
shall  be  presumed  until  that  presumption  be  satisfactorily  rebutted. 

The  fact  that  the  will  itself  is  a  sensible  one,  provided  it  can  be  com- 
pletely proved  that  the  party  who  made  it,  framed  it  without  assistance, 
affords  a  presumption  that  it  was  made  during  a  lucid  interval  (d).  But 
although  the  wisdom  and  prudence  of  a  will,  when  fully  established  to  be 
the  work  of  the  testator,  affords  a  reasonable,  nay,  even  a  strong  presump- 
tion of  his  sanity,  the  more  especially  where  it  is  made  under  circumstances 
which  required  the  judgment  and  foresight  of  a  rational  mind,  and  em- 


but  the  law  recognizes  acts  done  during 
such  an  interval  as  valid,  and  the  law 
must  not  be  defeated  by  any  overstrained 
demands  of  the  proof  of  the  fact." 

Lord  Thurlow,  in  the  case  of  the  Attor- 
ney General  v.  Parnther,  also  observed, 
"  There  is  an  infinite,  nay,  an  almost  insur- 
mountable, difficulty  in  laying  down  ab- 
stract propositions  on  a  subject  which  de- 
pends on  such  a  variety  of  circumstances 
as  the  establishment  of  lucid  intervals. 
General  rules  are  easily  framed,  but  the 
application  of  them  creates  considerable 
difficulty,  where  they  are  not  sufficiently 
comprehensive  to  meet  every  circuvnstance 
which  may  enter  into  and  materially  affect 
each  particular  case.  There  can  be  no 
difficulty  in  asserting,  that  wherever  the 
mind  acts,  it  ought  to  act  efficiently,  and 
to  be  in  possession  of  itself;  but  it  is  not 
easy  to  lay  down  with  tolerable  precision 
the  rules  by  whicli  the  state  of  a  person's 
mind  can  be  tried." 

He  further  observed,  that  "evidence 
applying  to  lucid  intervals  ought  to  go  to 
the  state  and  habit  of  the  person,  and  not 
to  the  accidental  interviews  of  any  indi- 
viduals, or  to  tlie  degree  of  self-possession 
when  performing  particular  acts ;  for  it 
would  be  extremely  dangerous  from  par- 
ticular acts  to  draw  a  conclusion  so  general, 
as  thiit  a  person  who  had  confessedly  be- 
fore laboured  under  mental  derangement, 
was  capable  of  doing  that  which  should  be 
binding  upon  himself  and  others,  and  from 
such  acts  to  try  the  state  of  the  mind  in 
those  cases  in  which  the  disorder  is,  as  it 
is  most  frequently,  insanity  quoad  hoc. 
At  the  same  time,  though  ))artial  insanity 
frequently  prevails,  yet  it  nuist  always  be 
watched  witli  intiuite  care  ;  and  it  seems 
scarcely  possible  to  extract  from  any  par- 
ticular cas-e  that  which  will  apply  to  any 
otlu'r." 

(d)  Godolph.  2.5.  Swinburn  observes, 
"  If  a  lunatic  person,  or  one  that  is  beside 
himself  at  times  l)ut  not  continually,  makes 
his  testament,  and  it  is  not  known  whether 
the  same  were  made  while  he  was  of  sound 
mind  and  memory  or  not,  then  in  case  the 
testament  be  so  conceived  as  tliereby  no 
argument  of  frenzy  or  of  folly  can  be 
eathered,  it  is  to  l)e  jircsunied  that  the 
same  was  made  during  the  time  of  his  calm 
and  clear  intermission,  and  so  the  testa- 


ment shall  be  adjudged  good ;  yea,  although 
it  cannot  be  proved  that  the  testator  useth 
to  have  any  clear  and  quiet  intermissions 
at  all,  yet  nevertheless,  I  suppose  that  if 
the  testament  be  wisely  and  orderly  framed, 
the  same  ought  to  be  accepted  for  a  lawful 
testament." 

Sir  W.  Wynne,  in  the  case  of  Cnrtwrir/Jit 
V.  Cartwriyht  (1  Phill.  R.  90),  observes, 
"  I  think  the  strongest  and  best  proof  that 
can  arise  as  to  the  lucid  interval,  is  that 
which  arises  from  the  act  itself;  that  I 
look  upon  as  the  thing  to  be  first  ex- 
amined ;  and  if  it  can  be  proved  and 
established  that  it  is  a  rational  act  ration- 
ally done,  the  whole  case  is  proved.  In 
my  apprehension,  where  you  are  able  com- 
pletely to  establish  that,  the  law  does  not 
require  you  to  go  further;  and  the  cita- 
tion from  Swinburn  states  it  to  be  so.  The 
manner  in  which  he  has  laid  it  down  is, 
'  If  a  lunatic  person,  or  one  that  is  beside 
himself  at  times  bat  not  continually,  makes 
his  testament,  and  it  is  not  known  whether 
the  same  were  made  while  he  was  of  sound 
mind  and  memory  or  not,  then  in  case  the 
testament  be  so  conceived  as  thereby  no 
argument  of  frenzy  or  folly  can  be  gathered, 
it  is  to  be  presumed  that  the  same  was 
made  during  the  time  of  his  calm  and  clear 
intermission,  and  so  the  testament  shall 
be  adjudged  good  ;  yea,  although  it  cannot 
be  proved  that  the  testator  useth  to  have 
any  clear  and  quiet  intermissions  at  all, 
yet  nevertheless,  I  suppose  that  if  the  tes- 
tament be  wisely  and  orderly  framed,  the 
same  ought  to  be  accepted  for  a  lawful 
testament.'  Unquestionably  there  must  be 
complete  and  absolute  proof  that  the  party 
who  had  so  framed  it,  did  it  without  any 
assistance.  If  the  fact  be  so,  that  he  has 
done  without  assistance  as  rational  an  act 
as  can  be,  what  then  is  more  to  be  proved  ? 
I  do  not  know,  unless  it  can  be  shown  by 
any  authority  or  law  what  the  length  of 
tlie  lucid  interval  is  to  be,  whether  an  hour, 
a  day,  or  a  month.  I  know  no  such  law 
as  that;  all  that  is  wanting  is,  that  it 
should  be  of  sufficient  length  to  do  the 
rational  act  intended.  I  look  upon  it,  that 
if  you  are  able  to  establish  the  fact  that  the 
act  done  is  perfectly  proper,  and  that  the 
party  who  is  alleged  to  have  done  it  was 
free  from  disorder  at  the  time,  that  is  com- 
pletely sufficieut." 
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braces  numerous  and  complicated  provisions,  it  is  still  but  a  natural  pre-   Proof  of 
sumption,  which  admits  of  absolute  proof  to  the  contrary  (e).  lucid  in- 

But  it  seems  that  a  slight  indication  of  folly  in  the  instrument  itself, 
would  be  sufficient  to  rebut  such  a  presumption  ( /"). 

These  however,  it  is  to  be  recollected,  are  not  presumptions  of  law,  but, 
upon  the  trial  which  involves  the  capacity  of  a  testator  to  make  a  will,  are 
mere  natural  presumptions  for  the  consideration  of  the  jury  under  all  the 
circumstances  of  the  case. 

It  is  by  no  means  necessary  to  show  that  a  testator  who  has  once  been 
deranged  had,  at  the  time  of  making  the  will,  regained  all  the  powers  of 
mind  which  distinguished  him  before  the  malady  ;  all  that  is  essential  is, 
that  he  should  be  restored  to  a  disposing  mind,  capable  of  doing  an  act  of 
thought  and  judgment  (^). 

If  a  testator  be  proved  to  have  been  non  compos  at  the  time  of  making  his 
will,  it  is  absolutely  void,  although  it  be  proved  that  he  afterwards  reco- 
vered his  senses  (h). 

Prima  facie  evidence  of  a  will  may  in  the  next  place  be  rebutted  by  proof  Revoca- 
of  revocation.  The  Stat,  of  Frauds  (29  Car.  2,  c.  3,  sect.  6,)  enacts,  that  no  *^^""" 
devise  of  lands,  tenements  or  hereditaments,  nor  any  clause  thereof,  shall 
be  revocable,  otherwise  than  by  some  other  will  or  codicil  in  writing,  or 
other  writing  declaring  the  same,  or  by  burning,  cancelling,  tearing  or 
obliterating  the  same,  by  the  testator  himself,  or  in  his  presence,  and  by 
his  directions  and  consent ;  but  all  devises  and  bequests  of  lands  and  tene- 
ments shall  remain  and  continue  in  force  until  the  same  be  burnt,  cancelled, 
torn  or  obliterated  by  the  testator  or  his  directions  in  manner  aforesaid,  or 
imless  the  same  be  altered  by  some  other  v/ill  or  codicil  in  writing,  or  other 
writing  of  the  devisor,  signed  in  the  presence  of  three  or  four  witnesses, 
declaring  the  same. 

In  the  first  place,  then,  a  will  may  be  revoked  by  some  other  will  or  codicil  ^^<^°"*i 
in  writing. — A  second  will  does  not  revoke  the  first,  unless  its  execution  be 
perfect  as  an  original  will,  even  although  it  contain  a  clause  of  express 
revocation  ;  for  as  it  does  not  appear  to  have  been  the  intention  of  the  tes- 
tator to  revoke  the  former  will  without  making  another  disposition  of  his 
property,  and  as  the  latter  branch  of  the  antecedent  cannot  be  carried  into 
effect,  the  law  considers  the  act  to  be  a  nullity ;  as  where  the  second  will 
is  attested  by  three  witnesses,  but  they  do  not  sign  their  names  in  the  tes- 
tator's presence  («). 

The  mere  fact  of  making  a  second  will  does  not  operate  as  a  revocation 
of  the  first  will.  If  a  man  l)y  a  second  will  revoke  a  former  will,  yet  if  he 
keep  the  first  M'ill  undestroyed,  and  then  cancel  the  second,  the  first  will  is 
revived  {k).     And  where  the  jury  found  that  the  testator  had  made  a  second 

(e)  It  must  be  agreed,  tliat  the  wisdom  Novel,  that  the  testament  of  an  interdicted 

of  a  testament  is,  witliout  douht,  a  very  prodigal  ought  to  be  executed,  provided  it 

strong  presumption  of   the  sanity  of  the  contained  nothing  unworthy  of  the  elia- 

testator.     It  was   upon   the    authority  of  racter  of  a  man  of  prudence.     Pleading  of 

tliis  presumption  that  the  senate  of  Rome  D'Aguesseau,  2  Ev.  Pothier,  525. 

formally  confirmed  a  testament  made  by  a  (/)  Godolph.  25. 

])erson  in  a  state  of  insanity ;  because  there  (</)  See  Lord  Eldon's  observations,  ex 

was  nothing  unreasonable  in  his  disposition  j)arte  Holyland,  1 1  Ves.  11. 

they  fairly  presumed  that  it  was  made  in  a  {h)    1 1  Mod.  157. 

lucid  interval,  and  they  forgot  the  certain  (t)   Onyons  v.   Tyrer,  1  P.  Wms.  343. 

madness  of  the  testator  in  contemplating  Edleston  v.  Spcke,  1  Show.  89  ;  Carth.  80. 

tlie  good  sense  of  the  testament.     It  was  Llinbery  v.  Mason,  Com.  454. 

upon  a  similar    colour  that  the  Emperor  {Ji)  Per  Lord   Slansfield,  in    Hanrond 

Leo  the  philosopher  decided,  in  his  3Uth  v.  Guodriyhty  Co\\[).0\.     Glazier  v.  Glu- 
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will  different  from  the  former,  but  added,  "  in  what  particulars  is  unknown 
to  tlie  said  jurors,"  it  was  held  that  there  was  in  point  of  law  no  revocation 
of  the  former  will  {I). 

Or  other  writing  signed  in  the  presence  of  three  or  four  ivitnesses. — The 
terms  of  this  clause  import  that  the  testator  shall  sign  the  writing  in  the 
presence  of  the  witnesses ;  but  they  do  not  require,  as  in  the  case  of  a  will, 
that  the  witnesses  shall  sign  in  the  presence  of  the  testator  (/«).  The  latter 
words  of  the  clause  relate  to  the  words  other  writing,  and  not  to  the  word 
zcillj  and  therefore  a  will  does  not  operate  as  a  revocation,  unless  it  be  a 
complete  will  under  the  fifth  section,  subscribed  by  the  witnesses  in  the 
testator's  presence.  On  the  other  hand,  a  comijlete  will  operates  as  a  revo- 
cation, although  the  testator  does  not  sign  it  in  the  presence  of  the  wit- 
nesses (m). 

Or  by  burning,  cancelling,  tearing,  ^c. — To  prove  a  revocation  of  this 
nature  it  must  appear  that  an  act  of  cancellation  was  done  with  the  intent 
to  cancel  the  will.  As  far  as  concerns  the  act,  which  is  the  mere  symbol 
of  intention,  it  is  unnecessary  to  show  a  comjjlete  destruction  or  oblitera- 
tion (o).  If  a  testator  having  made  two  parts  of  a  will,  destroy  one  of  them 
animo  revocandi,  it  annuls  both.  So  where  a  testator  having  frequently  de- 
clared himself  to  be  dissatisfied  Avith  a  will,  ordered  a  person  to  fetch  it 
(being  in  bed  near  the  fire),  and  when  it  was  brought,  gave  it  a  rent  and 
threw  it  into  the  fire,  where  it  would  have  been  burnt  had  not  the  person 
who  fetched  it  taken  it  off"  undiscovered  by  the  testator  {p). 

No  violence  to  the  instrument  will  operate  as  a  revocation,  where  the 
party  was  of  unsound  mind  at  the  time  of  the  act  {q). 

The  question  of  revocation  may  either  be  one  of  fact  or  of  law  ;  but  where 
it  turns  on  the  intention  of  the  devisor,  it  seems  to  be  a  question  of  fact  for 
the  jury.  In  the  case  of  Titner  v.  Titner,  where  there  were  interlineations 
in  a  will,  the  question  of  revocation  was  left  to  the  jury  (r);  yet  in  the  late 
case  of  Winsor  v.  Pratt  (s),  where  the  testator  after  the  execution  of  his  will 
made  interlineations  and  obliterations,  and  afterwards  made  a  fair  copy, 
which  was  never  signed,  published  or  attested,  and  both  the  interlined  will 
and  the  copy  were  found  locked  up  in  a  drawer  at  his  residence,  the  Court 
seem  to  have  decided  upon  the  fact  of  intention,  and  upon  a  special  case 
being  reserved,  held  that  the  will  had  not  been  revoked  {t). 

Declarations  by  the  testator  which  are  cotemporary  with  the  act,  are  not 
only  admissible,  but  most  important  evidence  to  prove  his  intention,  and 
the  legal  quality  of  the  act  (m).     If  a  will  proved  to  have  been  executed, 


zier,  4  Burr.  2512,  cited  by  Buller,  J. 
Doug.  40. 

(/)  Ilarwood  y.  Goodright,  Cowp.  87, 
in  K.  B.  in  error,  in  affirmance  of  the 
juderaent  of  the  C.  P.,  and  afterwards  in 
the  House  of  Lords. 

(vt)  1  P.  Wnis.  ,345. 

(h)  Hoil  V.  Clarke,  3  Mod.  218.  Bills 
v.  Smith,  cor.  Lord  Hardvvicke,  Ibid.  220, 
in  not.  Leach's  edit. ;  4  Burn's  Ecc.  L. 
199. 

(o)  Winsor  v.  Prnft,  2  B.  &  B.  650. 
Doe  d.  Perkes  v.  Perhcs,  3  B.  &  A.  489. 
Bibb  V.  Thomas,  2  Bl.  R.  1043. 

(p)  Sir  Edward  Sy man's  Case,  cited 
Com.  453.  See  Titiier  v.  Titner,  3  Wils. 
508. 

{q)  Where  tlie  will    of  a  j)crsoii    who 


had  become  insane  was  found  smeared  and 
gnawed,  and  no  evidence  was  given  of  the 
state  of  his  mind  when  it  was  done,  it  was 
held  in  the  Prerogative  Court,  that  ac- 
cording to  the  general  rule,  the  rationality 
or  irrationality  of  the  agent  was  to  be 
judged  of  from  the  nature  of  the  act ;  and 
therefore,  under  the  circumstances,  the 
party  being  of  unsound  mind  at  the  time 
of  such  cancelling,  the  will  was  established. 
Scrubi/  V.  Fordham,  1  Phill.  Add.  74; 
and  see  below. 

(r)  By  Wilmot,  L.  C.  J.,  as  cited  by 
Gould,  J.  3  Wils.  508. 

(s)  2  B.  &  B.  650. 
/)   Winsor  y.  Pratt,  2  B.  &  B.  650. 

(//)  Burteiishaw  v.  Gilbert,  Cowp.  53. 
Tlie  delivery  of  the  will  to  the  executor  by 
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.,..1  which  after  execution  remained  in  the  .nstody  of  tl.e  testator,  cannot 
he  found  after  his  death,  a  presumption  (according,  to  the  practice  of  the 
Ecclesiastical  Courts)  arises  that  he  has  cancelled  the  w.  1,  and  the  hnr then 
rf  nrovino-  the  contrary  is  thrown  on  the  party  alleging  the  contrary  (x). 

n  th    ^e xt  ;iace  it'soems  to  be  now  established,  that  a  will  may  not  only    Revoeat- 
be    evoked  by  the  means  pointed  out  by  the  plain  letter  of  the  Staute  oi  g^J.^^^ 
Frauds  but  even  by  an  implication  arising  out  of  collateral  eu-cumstances. 
?  r^  has  been  held  that  the  subsequent  marriage  of  ti.e  testator,  and    he 
l>irth  of  a  child,  afford  a  presumption  of  revocation  (2/)  ot  a  will  which 
would  otherwise  entirely  exclude  them.  ^      .     t     v  j 

^^tl  u  on  the  nature  Ind  grounds  of  this  presumption  a  difterei.ce  of  op.   I.phed^^_ 
nion  has  existed.     In  the  case  of  Brady  v.  Cubittiz),  Lord  Mansheld,  C.  J., 
and  Ashurst  and  Buller,  Js.,  were  of  opinion  that  such  a  presumption  was 
n  mere  pr^esrmptlo  juris,  v^\uch  might  be  rebutted  even  by  parol  evidence 
to  the   contrary,  the  doctrine  being  founded  on   a  mere  presumption   ot 
intention  on  the  part  of  the  testator  to  revoke  his  will  under  the  circum- 
stances (a).     But  LordKenyon,  in  the  case  of  Doe  d.  Lancashire  v .  Lan- 
mshireib),  iufimnted  an  opinion  that  the  foundation  of  the  principle  was 
not  soVnuch  an  intention  to  alter  the  will,  implied  from  those  circumstances 
happening  afterwards,  as  a  tacit  condition  annexed  to  the  will  itselt    at  the 
time  of  making  it,  that  the  party  does  not  then  intend  that  it  should  take 
effect  if  there  should  be  a  total  change  in  the  situation  of  his  family.     And 
his  lordship  observed,  that  if  the  decisions  on  the  subject  were  referrible    o 
a  subsequent  intention,  the  principle  would  be  --;,^-.f  ^^^^^^^  '^^^    ^^ 
the   argument  of  Baron    Perrot,    in   Christopher  v    Chrtsophr-    and,  the 
circumstance  of  a  conception  not  commxmicated  to  the  husband  or  of  a  mi.- 
earria<^e  subsequent  to  his  death;  the  latter  of  which   might   have  sou-.e 
Xnce  on  the  intention  of  the  devisor,  and  yet  would  not  operate  as  a 

cognitions, was  held  to  be  sufficient  evidence  ^''^,V"=y^/*;°  P™!',';'  property.     Talhot  v . 

of?epublicationof  the  ^viU  made  w  uMun-  ba^d^  «    «;e  -^  ^  pu-pe^^^^^^  .^^^^^ 

der  coverture  and  -a;    blared  ^ntitd  to  7«/  «     1  Ha^.^^^^^^^  ^^^^^^^^^  ^^^^^^ 

general    probate.     Mdla    v.    Broion,  ^ut  presumptive  only,  and  capable  of  being 

Hagg. -U.i.  renelled    by    circumstances;     lieUl,     that 

(X    Loxley  v.  Jackson    3  Phill    128.  ^^J^'';*;,   '^^^^^^  ,^if,  ^nd  her  issue  were 

The  deceased  executed   his  will  in   India,  '^''•'':^, 2;^ '^'^^l  the  testator  was  shown 

hi  duplicate,  one  part  of  which  was  sent  P-- J fj-'  ^^Z^^fTtl^e  existence 

to  him  after  his  return   to    h,s  count. y,  to  1  J  e  ')een  i     y  ^.^^  ^,^^  j^^^^ 

an<l  was  never  traced  out  of  his  possession  of  }^'\^^^J''^^^^^^^  ^1^3  ^^^  was  not  bv 

and  not  found  at  his   death,  it  was  held  of  ^  fo,  ner    ''^  "^  e,  Uie  ^  u 

that  the  presumption  was,  that  he  had  de-  imj^hca  ,on  --kei      -^J  ^  ;^^^,  ^^  '^ 

stroyed  that  part ;  and  that   unless   tha  "jSg- -0^,:,,/;,  ^„der  to  his  sons  and 

fact  were  repelled  by  evidence,  the  legal  tor  1  ^e    ^'"i  r^  ."^  ^  ^ 

consequence  was,  the  intention  to  revoke  daughters    ntadu^rm  the  ^l^^t 

thereby  the  duplicate  not  in  his  possess^n  ^  ^^^of  ^       i  "^^ng  unlSowu  to  T., 

Colrin  v.   Frazer    2   Hagg-   f  6      Such  J-S  '^J^  'j  ^  ^^^.^  had  died  with- 

Case    Garth.  81       Earl    oj  _^»"ff' "  ^  '     ^,f„^.g  1,^^  death,  did  not  establish 

?£;\n)I.rc1te]  ^'^t  72       LcocUcil.     i;.ev.^..n.s2P..D.378. 

A  will  fn  favour  of  the  issue  of  a  former       ^n.MU^^      n   .  It  U--^^^^^  ^  ^J^^ 
marriage,  is  not  revoked  by  a  subsequent       v.  C /«//",  1  >'''• 
marriage  and  birth   of  issue,  where   the       *-^«;'' 1^"^- 1^'^^ 
latter  are  provided  for  under  a  settlement ;  {!>)  o  1.  u.  00. 

4  Ji  4 


1288 


WILLS  : 


Implied 
revocation 


revocation ;  and  the  former  would  liave  that  effect,  though  it  could  not 
influence  his  intention. 

The  doctrine  of  implied  revocations,  which  is  borrowed  from  the  civil 
law,  did  not  prevail  after  the  express  enactments  contained  in  the  Statute  of 
Frauds,  without  hesitation  and  reluctance ;  even  in  the  case  of  Christopher 
v.  Christopher,  where  the  doctrine  was  finally  sanctioned,  a  very  able  Judge 
dissented  from  it,  lest  the  Statute  of  Frauds  should  be  repealed  (c). 

The  admisibility  of  parol  evidence  of  the  testator's  declarations  to  rebut 
the  presumption  of  revocation,  although  borrowed  from  the  same  source 
with  the  doctrine  itself,  seems  to  be  still  subject  to  great  doubt,  founded 
not  only  on  the  loose  and  uncertain  nature  of  such  evidence,  but  upon  the 
very  principles  on  which  the  presumption  itself  rests  {d). 

In  the  case  of  Kennebel  v.  Scrafton  (e),  the  Court,  upon  the  ground  of 
preceding  authorities,  held  that  the  marriage  and  subsequent  birth  of  a 
child  (_/),  without  provision  made  for  the  objects  of  those  relations,  of 
themselves  operated  as  a  revocation  of  a  will  of  lands,  and  tliat  the  rule 
applied  in  those  cases  only  where  there  was  an  entire  disposition  of  the 
whole  estate (g)  to  their  exclusion  and  prejudice.  And  the  Court  left  the 
question,  how  far  the  presumption  of  revocation  might  be  rebutted  by 
the  parol  declarations  of  the  testator,  untouched. 

As  a  will  of  lands  can  operate  on  such  lands  only  as  the  devisor  had  when 
lands  a  will  j^g  executed  the  will,  the  operation  of  a  will  as  to  particular  property  may 
opera  e  .  ^^  defeated,  by  showing  that  it  was  purchased  after  the  execution  of  the 
will  (h),  or  that  subsequently  to  the  execution  he  levied  a  fine  (i),  or  suffered 
a  recovery  of  lands  (J)  which  he  had  at  the  time  of  the  execution  of  the  will, 
for  he  thereby  takes  a  new  estate.  And  if  a  testator,  having  made  his  will, 
levy  a  fine  to  such  uses  as  he  shall  by  deed  or  will  appoint,  and  die  without 
making  a  new  will,  the  will  made  prior  to  the  fine  is  revoked  (k). 


On  what 


(c)  See  the  observations  of  Lord  Ellen- 
borough,  2  East,  538;  and  of  Lord  Ken- 
yon,  C  J.  in  Doe  d.  Lancasldre  v.  Lan- 
cashire, 5  T.  R.  37  ;  and  of  Sir  J.  NichoU, 
in  Johnston  v.  Johnston,  1  Phill.  468. 

{(1)  See  Lord  Kenyon's  observations,  in 
Doe  d.  Lancashire  v.  Lancashire,  6  T.  R. 
49 ;  and  of  Lord  Alvanley,  in  Gibbon  v. 
Caunt,  4Ves.  848;  and  of  the  Lord  Chan- 
cellor, in  the  case  of  Kennebel  v.  Scrafton, 
5  Ves.  jun.  664,  in  opposition  to  sucli 
evidence.  On  the  other  hand,  the  opinion 
of  Eyre,  C.  J.,  in  Goddtitle  v.  Otwai/, 
2  H.  B.  622;  the  case  of  Lugg  v.  Lugg, 
Lord  Raym.  441  ;  of  Brady  v.  Cnhitt, 
Douff.  31.  Such  evidence  is  admitted  in 
the  Ecclesiastical  Courts.  Phill.  R.  vol.  1, 
341.  460.  469.  The  presumptive  revoca- 
tion of  a  will  by  marriage  or  the  birth  of 
children,  may  be  rebutted  by  strong  evi- 
dence of  intention  ;  but  the  Court  must  be 
satisfied  unequivocally.  A  codicil  made 
after  the  birth  of  a  child,  not  directly 
pointing  to  the  particular  will,  contrasted 
with  tiie  testator's  expressions  and  other 
evidence,  was  held  to  be  insufficient  to  re- 
pel the  presumption.  Gibbons  v.  Cross, 
1  Add.  455. 

(e)  2  East,  5.30. 

(/)  Rotli  must  concur  ;  4  M.  &;  S.  10. 
Where  there  is  a  family  by  a  former  wife, 


there  will  be  a  revocation  of  a  will  of  per- 
sonalty only.  Slieath  v.  Yorke,  1  Ves.  &  B. 
390. 

{g)  The  rule  applies  in  those  cases  only 
where  the  wife  and  children  are  wholly 
unprovided  for.     1  Will.  Saund.  278.  d. 

ill)  Tlie  testator,  after  a  devise  of  certain 
lands  to  his  wife,  afterwards  also  devised 
to  her  the  whole  residue  of  his  leasehold, 
copyhold,  and  freehold  estate ;  by  a  codicil, 
reciting  his  former  devises  to  his  wife,  he 
devised,  in  case  of  certain  events,  all  said 
estates  so  devised  to  his  wife  to  trustees 
upon  certain  trusts ;  held,  that  it  did  not 
amount  to  a  republication  so  as  to  pass 
after  acquired  lands.  Smith  v.  Dearmer, 
3  Y.&J.278. 

{i)  Parker  v.  Blscoe,  3  Moore,  24. 
And  see  1  Will.  Saund.  277,  note  (4). 

(J)  Where  a  devisor,  after  he  Iiad  made 
a  will,  suffered  a  recovery,  in  which,  as 
well  as  in  the  deed  to  make  a  tenant  to  the 
2}rwcipe,  the  tenant  was  called  Edward,  his 
real  name  being  Edmund ;  in  ejectment 
by  the  heir  at  law,  it  was  held  that  the 
devisor  and  those  who  claimed  under  him 
were  concluded  by  the  estoppel,  and  tliat  tJie 
will  was  therebv  revoked.  Docd.LusJiing- 
ton  V.  Bishop  of  Landaff,  2  N.  R.  40]. 

{k)  Doc  d.  'Dilnot  v.  Dilnot,  2  N.  R. 
401. 
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If  a  testator  bequeath  a  lease,  and  afterwards  renews  it,  the  new  lease   On  what 
will  not  iKiss  (/),  unless  from  the  will  it  can  be  collected  that  the  testator   ^'""'.^^^^^''^ 
intended  that  the  legatee  should  take  the  lease  then  subsisting,  or  any  which   °^'^ 
he  should  afterwards  make  (m). 

Where  a  party  having  surrendered  copyhold  lands  to  the  use  of  his  will, 
afterwards  surrenders  the  same  lands  to  the  uses  of  his  marriage  settlement, 
the  latter  surrender  does  not  revoke  the  former  (n). 

A  will  may  be  repidjlished  by  re-execution  of  the  will.  And  a  codicil 
attested  by  three  witnesses,  and  to  be  taken  as  part  of  the  Avill,  amounts  to 
a  republication  of  the  will  (o).  And  lands  will  pass  conveyed  between  the 
date  of  the  will  and  that  of  the  codicil  (p). 

Where  the  lessee  of  the  plaintiff  claims  under  a  will,  and  the  defendant 
under  a  codicil,  the  defendant  admitting  the  will  is  entitled  to  begin  and 

reply  ('?)•  .     ,       ,  . 

Where  a  party  married  and  afterwards  made  his  will,  and  devised  to  his 

wife,  and  afterwards  died,  leaving  his  wife  encehit  of  a  daughter,  her  preg- 
nancy being  unknown  to  him,  it  was  held  that  the  birth  of  the  daughter 
was  no  revocation  (?■). 

In  ejectment  by  an  heir,  the  plaintiff  having  proved  a  title  as  heir,  upon 
which  the  defendant  set  up  title  under  a  will,  held  that  the  plaintiff  was 
entitled  to  prove  in  reply  a  subsequent  will,  revoking  the  former  devise  as 
in  contradiction  of  the  defendant's  case,  and  not  as  part  of  his  own  case  in 
chief  (s). 

Great  alterations  have  been  made  on  this  important  subject  by  the  stat, 
7  W.  4,  and  1  Vict.  c.  26,  which  does  not,  however,  extend  to  any  will  made 
before  the  1st  day  of  January  1838  (t). 

By  sec.  3,  all  real  and  personal  estate,  comprising  customary  freeholds 
and  copyholds  without  surrender,  and  before  admittance,  although  not  de- 
visable before  the  statute,  estates  pur  autre  vie,  contingent  interests,  rights  of 
entry,  and  property  acquired  after  the  execution  of  the  will,  are  devisable. 

Sec.  4,  Provision  is  made  as  to  fees  and  fines  payable  by  devisees  of  cus- 
tomary and  copyhold  estates. 

Sec.  5.  Wills  or  extracts  of  wills  of  customary  freeholds  and  copyholds 
are  to  be  entered  on  the  court  rolls,  without  setting  forth  any  trusts  ;  the 
same  fine,  dues,  &c.  are  payable  as  would  have  been  as  against  the  cus- 
tomary heir  in  the  case  of  a  descent. 

Sec.  6.  Makes  provision  for  estates  pur  autre  vie,  of  a  freehold  nature  ; 
they  are  chargeable  in  the  hands  of  the  heir  (by  reason  of  special  occupancy) 
as  assets  by  descent,  as  in  the  case  of  freehold  land  in  fee  simple ;  and  where 

(0  CoZc&yv.  il/aw/ev,  6  Madd.  84.    And  or  revived  by  any  codicil,  shall,  for   the 

see  James  v.  Bean,  15  Ves.  2;38.    Mar-  purpose  of  the  Act,  be  deemed  to  have  been 

wood  V.  Turner  3  P.  Wins.  103.  made  at  the  time  at  which  the  same  shall 

(m)  Ibid.  ^^    ^o   re-executed  or  revived ;  and  that 

(n)  Vnu'ser  v.  Jefferij,  3  B.  &  A.  462.  the  Act  shall  not  extend  to  any  estate  pur 

(o)  Goodtitle  V.  Meredith,  2  M-  &  S.  5.  (irdre  vie  of  any  person  who  shall  die  be- 

Seealso  1  \Vm.  Saund.  277,  f.     Hulme  v.  fore  the   1st  of  January  1838.     Wills  exe- 

Hqigate,  6  Mer.  285.    Roidey  v.  JEylon,  cuted  previously  are  not  exempt  from  the 

2  Mer.  128.  operation    of  the  statute,   as  to  any  acts 

(p)  Goodtitle  \.  Meredith,  AM.  &cS.  5.  done   after   the   passing    of   the    statute. 

((/)  Doe  v.  Corbett,  3  Camp.  C.  3G8.  Hobbs  v.  Knight,  1  Curt.  768.     It  is  ob- 

(r)  Doe  V.  Barford,  4  M.  &  S.  10.  servable  that  the  clause  applies  to  the  time 

(s)  Doe  v.  Gosley,  2  M.  &  R.  243 ;  and  of  making  the  will,  not  to  the  death  of  the 

9  C.  &  P.  46.  testator.     The  date  apparent  on  the  will 

(C)  Sect.  34.     The  clause  also  provides  would  be  presumed  to  be  true  in  the  ab- 

tliat  every  will  rc-e.\ccuted  or  republished,  sence  of  evidence  to  the  contrary. 
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tliere  is  no  special  occupant  of  any  estate  pur  autre  vie,  it  shall  ijo  to  the 
personal  representatives,  and  be  assets  in  his  hands  applicable  and  distri- 
butable as  personal  estate. 

Sec.  7.  A  will  by  one  under  the  age  of  21,  is  invalid. 

Sec.  8.  So  if  made  by  a  married  woman,  unless  such  will  would  have  been 
valid  before  the  Act. 

Sec.  9.  No  will  shall  be  valid  unless  it  shall  be  in  writing  and  exe- 
cuted in  the  manner  hereinafter  mentioned,  that  is  to  say,  it  shall  be  signed 
at  the  foot  (.r),  or  end  {y)  thereof,  by  the  testator  or  some  other  person  in  his 
presence,  and  by  his  direction,  and  such  signature  shall  be  made  or  acknow- 
ledged (r)  by  the  testator  in  the  presence  {a)  of  two  or  more  witnesses 
present  at  the  same  time ;  and  such  witnesses  shall  attest  {b),  and  shall 
subscribe  (c)  the  will  in  the  presence  of  the  testator  [^d),  but  no  form  (e)  of 
attestation  shall  be  necessary. 

Sec.  10.  No  appointment  made  by  a  will  in  execution  of  any  power,  shall 
be  valid  unless  the  same  be  executed  as  thereinbefore  required  ;  and  every 
will  executed  in  the  manner  thereinbefore  required  shall,  so  far  as  respects 
the  execution  and  attestation  thereof,  be  a  valid  execution  of  a  power  of 
appointment  by  will,  notwithstanding  it  shall  have  been  expressly  required 
that  a  will  made  in  execution  of  such  power  should  be  executed  with  some 
additional  or  other  form  of  execution  or  solemnity. 

Sec.  11.  Any  soldier  being  in  actual  military  service,  or  any  mariner  or 
seaman  being  at  sea,  may  dispose  of  his  personal  estate  as  before  the  Act. 


(ar)  Although  for  greater  certainty,  if 
the  will  consists  of  several  sheets,  each 
should  be  signed  at  the  foot,  (see  Right 
V.  Price,  1  Doug.  241  ;  Winsor  v.  Pratt, 
2  B.  &  B.  650  ;)  it  is  unnecessary  to  sign 
or  to  acknowledge  the  signing  of  any  other 
than  the  last  sheet. 

{y)  The  testator  signed  the  bottom  of 
the  first  side,  which  was  duly  attested,  but 
the  will  concluded  on  the  other  side  with- 
out signature,  the  testament  was  held  to  be 
invalid.  Milward,  in  the  goods  of,  1 
Curt.  982. 

{z)  A  constructive  acknowledgment 
would  not,  as  it  seems,  be  sufficient, 
See  Ross  v.  Etrei;  3  Atk.  156.  Iioe  v. 
Burdett,  6  N.  &  M.  259.  MacMnley  v. 
Sison,  8  Sim.  561.  A  disclosure  of  the 
character  of  the  instrument  is  not  essen- 
tial to  the  validity  of  a  will ;  it  was  not 
so  even  when  a  publication  was  neces- 
sary. British  Museum  v.  White,  6  Bing. 
810 ;  3  Mo.  &  P.  609.  Wnght  v.  Wright, 
5  Mo.  &  P.  316.  But  it  seems  that  al- 
though the  silence  of  the  testator  is  not 
material,  it  was  otherwise  when  silence  was 
deceptive.  Trimmer  v.  Jacltson,  4  Burn. 
Ecc.  L.  130,  6th  edition. 

{n)  The  witnesses  must  all  be  present 
when  the  signature  of  the  testator  or 
his  acknowledgment  is  made,  and  the 
witnesses  should  be  witliiii  sigbt  and 
hearing  of  each  other.  In  the  goods  of 
Bligh,  Pre.  Ct.  of  Cant.  1839. 

(h)  A  party  who  signs  the  will  by  the 
testator's  direction    is    a    good    attesting 


witness.  Bailey,  in  the  goods  of,  1  Curt. 
914. 

(c)  A  mark  would  be  a  sufficient  sub- 
scription either  by  the  testator  or  a  wit- 
ness, see  Harrison  v.  Harrison,  8  Ves. 
186.  Addy  v.  Guix,  ib.  .504.  Where  a 
mark  is  required,  a  seal  is  not  sufficient. 
Smith  V.  Evans,  1  Wills.  313.  Wright  v. 
Waheford,  ]  7  Yes.  459. 

{d)  A  will,  whether  signed  by  the  tes- 
tator, or  by  another  for  him,  and  after- 
wards acknowledged  by  him  in  the  pre- 
sence of  attesting  witnesses,  is  sufficient. 
Regan,  in  the  goods  of,  1  Curt.  908. 
Secus,  where  the  testator  having  signed 
a  codicil  in  the  presence  of  the  witnesses, 
they  withdrew,  and  subscribed  their  names 
as  such.  Newman,  in  the  goods  of,  1 
Curt.  914. 

(e)  i.  e.  as  it  seems  no  attestation 
clause  is  necessary.  The  terms  of  the 
statute  are,  however,  somewhat  obscure  on 
this  point.  The  addition  of  a  formal  memo- 
randum is  advisable  in  order  to  facilitate 
probate,  wliich  would  not,  it  seems,  be 
granted  otherwise,  without  a  special  affi- 
davit ;  also  to  aftord  evidence  of  title  to 
the  property  devised ;  for  a  purchaser 
would  otherwise  require  a  statutory  decla- 
ration (see  5  &  6  W.  4,  c.  62,)  by  the 
witnesses ;  and  lastly,  to  fix  the  atten- 
tion of  the  witnessess  upon  the  facts 
which  it  is  expedient  they  should  certify, 
and  which,  having  certified,  tiiey  could 
not  afterwards  so  effectually  deny.  See 
Forms  of  Wills  and  Practical  Notes,  by 
Jh-ivcH  ,.^- Jnrniini, 'J-t. 
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Sec.  12.  The  Act  is  not  to  affect  any  of  the  provisions  ot"  the  st.  11  G.  4, 
and  1  W.  4,  c.  20,  as  to  the  wills  of  petty  officers  and  seamen  in  the  royal 
navy,  and  non-commissioned  officers  of  marines  and  mariners,  so  far  as 
relates  to  wages,  pay,  prize-money,  bounty-money,  or  other  monies  payable 
in  respect  of  services  in  the  royal  navy. 
Sec.  13.     No  publication  is  requisite. 

Sec.  14.  If  any  person  who  shall  attest  the  execution  of  a  will  shall  at  the 
time  of  the  execution  thereof,  or  at  any  time  afterwards,  be  incompetent  to 
be  admitted  a  witness  to  prove  the  execution  thereof,  such  will  shall  not  on 
that  account  be  invalid. 

Sec.  15.  Any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  appoint- 
ment of  or  affecting  any  real  or  personal  estate  (other  than  and  except 
charges  and  directions  for  the  payment  of  any  debt  or  debts)  to  any  attesting 
witness  or  the  husband  or  wife  of  any  attesting  witness,  shall  be  void,  and 
sucli  witness  competent. 

Sec.  16.  In  case  any  real  or  personal  estate  shall  be  charged  with  any  debt 
or  debts,  and  any  creditor,  or  wife  or  husband  of  any  creditor,  shall  attest 
the  execution  of  such  will,  such  creditor  {f),  notwithstanding  such  charge, 
shall  be  admitted  a  witness  as  to  the  validity  or  invalidity  of  such  will. 
Sec.  17.     No  executor  is  incompetent. 

Sec.  18.  Every  will  made  by  a  man  or  woman  shall  be  revoked  by  his  or 
her  marriage  except  a  will  made  in  exercise  of  a  power  of  appointment 
where  the  estate  appointed  would  not  on  default  of  appointment  pass  to  his 
or  her  heir,  customary  heir,  executor,  or  administrator,  or  the  person  entitled 
as  his  or  her  next  of  kin  under  the  statute  of  distributions. 

Sec.  19.  No  will  is  to  be  revoked  by  any  presumption  of  intention,  on  the 
ground  of  an  alteration  in  circumstances. 

Sec  20.  No  will  shall  be  revoked  otherwise  than  as  aforesaid,  or  by 
another  will  or  codicil  executed  as  before  required,  or  by  some  writing  de- 
claring an  intention  to  revoke  the  same,  and  executed  in  the  manner  in 
which  a  will  is  before  required  to  be  executed,  or  by  the  burning,  tearing, 
or  otherwise  destroying  (^r)  the  same  by  the  testator,  or  by  some  person  in 
his  presence  and  by  his  direction,  with  the  intention  of  revoking  the 
same  (A). 

Sec.  21.  No  obliteration,  interlineation,  or  any  alteration  (i)  made  in  any 
will  after  the  execution  thereof  shall  be  valid  or  have  any  effect  except  so 
far  as  the  words  or  effect  of  the  will  before  such  alteration  shall  not  be 
apparent,  unless  such  alteration  shall  be  executed  in  like  manner  as  before 
is  required  for  the  execution  of  the  will,  but  the  will  with  such  explanation  as 
part  thereof,  shall  be  deemed  to  be  duly  executed  if  the  signature  of  the  tes- 


(/)   This    clause  in   terras  makes  the  operate,  is  not  a  revocation.     Shmv,inthc 

creditor  onlv  competent,  but  tlie  principle  goods  of,  1  Curt.  905. 

extends  to  the  wife  or  husband  of  a  ore-  (t)  Where  the  testator  executed  a  will 

ditor.  prior  to  the  statute,  and  after  the  statute 

(g)  The  erasure  of  the  testator's  signa-  erased  the  word  either  three  or.^'ir,  and  in- 

ture,  onimo  rewcandi,  is  a  revocation  of  serted  the  word  one,  without  attestation,  it 

a  will,  aud,  as  it  seems,  also  a  destruction  was  held  that  probate  must  be  f^ranted  in 

of  a  will  within   the  statute.     Hohbs  v.  blank  as  to  that  word.   LivocT/,  in  the  goods 

Knight,  1  Curt.  7G8.   The  statute  in  such  of,  1  Curt.  90G.  A  will,  therefore,  notwith- 

case  applies  to  a  will  made  in  183.5,tlie  act  standing  any  mere  defacing  of  tlie  writing, 

being  done  after  January  1st,  1838.     lb.  would  remain  in  force  so  far  as  its  con- 

(/))  The  tearing  of  a  will  by  a  testator  tents  were  discernible,  unless  the  cancel- 
in  a  fit  of  deliriunr,  for  which  he  afterwards  lation  were  attended  with  the  requisites 
e-xpressed  his  regret,  wishing  that  it  should  essential  to  the  making  of  a  will. 
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tator  and  the  subscription  of  the  witnesses  be  made  in  the  margin  or  some 
other  part  of  the  will  opposite  or  near  to  such  alteration,  or  at  the  foot  or 
opposite  to  a  memorandum  referring  to  such  alteration,  and  written  at  the 
end  or  some  other  part  of  the  will. 

Sec.  22.  No  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any 
manner  revoked,  shall  be  revived  otherwise  than  by  the  re-execution  thereof, 
or  by  a  codicil  executed  in  manner  hereinbefore  required,  and  shewing  an 
intention  to  revive  the  same ;  and  when  any  will  or  codicil  w^iich  shall  be 
partly  revoked  and  afterwards  wholly  revoked  shall  be  revived,  such  revival 
shall  not  extend  to  so  much  thereof  as  shall  have  been  revoked  before  the 
revocation  of  the  whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown. 

Sec.  23.  No  conveyance  or  other  act  made  or  done  subsequently  to  the 
execution  of  a  will  of  or  relating  to  any  real  or  personal  estate  therein  com- 
prised, except  an  act  by  which  such  will  shall  be  revoked  as  aforesaid,  shall 
prevent  the  operation  of  the  will  with  respect  to  such  estate,  or  interest  in 
such  real  or  personal  estate,  as  the  testator  shall  have  power  to  dispose  of 
by  will  at  the  time  of  his  death  (k). 

Sec.  24.  Every  will  shall  be  construed  with  reference  to  the  real  estate 
and  personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will. 

Sec.  25.  Unless  a  contrary  intention  shall  appear  by  the  will,  such  real 
estate  or  interest  therein  as  shall  be  comprised,  or  intended  to  be  comprised, 
in  any  devise  in  such  will  contained,  which  shall  fail  or  be  void  by  reason  of 
the  death  of  the  devisee  in  the  lifetime  of  the  testator,  or  by  reason  of  such 
devise  being  contrary  to  law,  or  otherwise  incapable  of  taking  effect,  shall  be 
included  in  the  residiiary  devise  (if  any)  contained  in  such  will  (Z). 

Sec.  26.  A  devise  of  the  land  of  the  testator,  or  of  the  land  of  the  testator 
in  any  place  or  in  the  occupation  of  any  person  mentioned  in  his  will  or 
otherwise  described  in  a  general  manner,  and  any  other  general  devise 
which  would  describe  a  customary  copyhold  or  leasehold  estate,  if  the 
testator  had  no  freehold  estate  which  could  be  described  by  it,  shall  be 
construed  to  include  the  customary  cojjyhold  and  leasehold  estates  of  the 
testator,  or  his  customary  copyhold  and  leasehold  estates,  or  any  of  them, 
to  which  such  description  shall  extend,  as  the  case  may  be,  as  well  as  free- 
hold estates,  unless  a  contrary  intention  shall  appear  by  the  will. 

Sec.  27.  A  general  devise  of  the  real  estate  of  the  testator,  or  of  the  real 
estate  of  the  testator  in  any  place  or  in  the  occupation  of  any  person  men- 
tioned in  his  will,  or  otherwise  described  in  a  general  manner,  shall  be  con- 
strued to  include  any  real  estate  or  any  real  estate  to  which  such  description 

{k)  Tlie  constructive  revocation  of  devises  interest  comprised  in  every  devise  expiring 
by  tlie  execution  of  conveyances  designed  or  incapable  of  effect  from  any  cause  what- 
only  to  create  a  charge  on  tlie  estate,  or  to  ever,  falls  into  the  realty.  HeePai/ev. 
effect  some  other  limited  purpose,  but  Page,  2  P.  Wms.  489.  Williams  v.  Good- 
stretched  by  technical  reasoning  far  be-  title,  10  B.  &  C.  895.  JuJies  v.  Mitchell, 
yond  the  intention,  often  produced  in-  1  Sim.  &  Stu.  293.  The  result  of  this 
justice.  SceBuUinv.  Fletcher,  2  Mylne  alteration  taken  in  connexion  with  the  ex- 
&  C.  432.  Hayes  &  Jannan's  Practical  tension  of  the  disposing  power  to  after- 
View,  &c.  31.  acquired  lands  is  that  a  testator  whose  will 

(l)  Independently  of  this  clause,  if  contains  a  complete  and  operative  general 
Whiteacre  be  devised  to  A.  in  fee  and  or  residuary  devise  in  fee, cannot  die  intes- 
the  residue  of  the  real  estate  to  B.,andA,  tate  in  respect  of  any  portion  of  his  real 
die  before  the  testator,  Wliiteacre  does  not  estate.  See  Practical  View,  &c.  of  the 
fall  into  the  residue  but  descends  to  the  New  Statute  of  Wills,  by  Iluyes  &  Jar- 
heir.     And  so,  generally,  the  property  or  man,  35. 
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shall  extend  (as  the  case  may  be),  wliich  he  may  have  power  to  appoint  in 
any  manner  he  may  think  proper,  and  shall  operate  as  an  execution  of  such 
power  unless  a  contrary  intention  shall  appear  by  the  will,  and  iu  like  man- 
ner a  bequest  of  the  personal  estate  of  the  testator,  or  any  bequest  of  ])ersonal 
property  described  in  a  general  manner  shall  be  construed  to  include  any 
personal  estate,  or  any  personal  estate  to  which  such  description  shall  ex- 
tend (as  the  case  may  be),  which  he  may  have  power  to  appoint  in  any  man- 
ner he  may  think  proper,  and  shall  operate  as  an  execution  of  such  power 
unless  a  contrary  intention  appear  by  the  will. 

Sec.  Q8.  Where  any  real  estate  shall  be  devised  to  any  person,  without 
any  words  of  limitation,  such  devise  shall  be  construed  to  pas  the  fee-simple, 
or  other  the  whole  estate  or  interest  which  the  testator  had  power  to  dispose 
of  by  will  in  such  real  estate,  unless  a  contrary  intention  shall  appear  by  the 
will. 

Sec.  29,  In  any  devise  or  bequest  of  real  or  personal  estate,  the  words, 
"  die  without  issue,"  or,  "die  without  leaving  issue,"  or,  "  have  no  issue," 
or  any  other  words  which  may  import  either  a  want  or  failure  of  issue  of 
any  person  in  his  lifetime,  or  at  the  time  of  his  death,  or  an  indefinite  failure 
of  his  issue,  shall  be  construed  to  mean  a  want  or  failure  of  issue  in  the  life- 
time, or  at  the  time  of  the  death  of  such  person,  and  not  an  indefinite  failure 
of  his  issue,  unless  a  contrary  intention  shall  appear  by  the  will,  by  means 
of  such  person  having  a  prior  estate  tail,  or  of  a  preceding  gift,  being,  with- 
out any  implication  arising  from  such  words,  a  limitation  of  an  estate  tail  to 
such  person  or  issue,  or  otherwise.  Provided,  that  this  Act  shall  not  extend 
to  cases  where  such  words  as  aforesaid  import,  if  no  issue  described  in  a 
preceding  gift  shall  be  born,  or  if  there  shall  be  no  issue  who  shall  live  to 
attain  the  age,  or  otherwise  answer  the  descrijstion  required  for  obtaining 
a  vested  estate  by  a  preceding  gift  to  such  issue  (m). 

Sect.  30.  Where  any  real  estate  (other  than  and  not  being  a  presentation 
to  a  church,)  shall  be  devised  to  any  trustee  or  executor,  such  devise  shall  be 
construed  to  pass  the  fee-simple,  or  other  the  whole  estate  or  interest  which 
the  testator  had  power  to  dispose  of  by  will  in  such  real  estate,  unless  a 
definite  term  of  years,  absolute  or  determinable,  or  an  estate  of  freehold 
shall  thereby  be  given  to  him,  expressly  or  by  implication. 

See.  31,  Where  any  real  estate  shall  be  devised  to  a  trustee,  without  any 
express  limitation  of  the  estate  to  be  taken  by  such  trustee,  and  the  bene- 
ficial interest  in  such  real  estate,  or  in  the  surplus  rents  or  profits  thereof 
shall  not  be  given  to  any  person  for  life,  or  such  beneficial  interest  in  such 
real  estate,  or  in  the  surplus  rents  or  profits  thereof,  shall  not  be  given  to  any 
person  for  life,  or  such  beneficial  interest  shall  be  given  to  any  person  for 
life,  but  the  purposes  of  the  trust  may  continue  beyond  the  life  of  such  per- 

(m)  Although  enactments  annexing  a  in  which  the  words  will  be  construed;  but 
rigid  technical  meaning  to  any  popular  whilst  a  loose,  fluctuating,  but  technical, 
form  of  words  are  attended  with  risk  of  construction  very  often  defeats  the  iuteii- 
defeating  the  real  intention  of  tlie  parties  tion,  it  is  also  productive  of  uncertainty 
using  them;  yet, on  the  other  hand,  such  a  and  useless  litigation.  One  of  the  latest 
rigid  construction  has  great  advantages  cases  on  the  construction  of  such  words  is 
over  a  fluctuating  technical  construction,  that  of  Doe  v.  Si/iipson,  4  Bing.  N.  C.  333, 
which  is  so  frequent  a  source  of  fruitless  in  which  many  of  the  conflicting  autlio- 
litigation.  A  rigid  legislative  construction  rities  on  the  subject  are  cited.  It  is  re- 
may  defeat  the  testator's  intention,  but  tlie  markablc,  that  there  the  Court,  in  a  doubt- 
less frequently  if  tlie  legislative  sense  be  ful  case,  construed  the  words  (applying 
tliat  wliich  is  the  most  usually  coincident  to  a  cojii/hold.  estate)  in  a  sense  diflerent 
witii  tlie  popular  sense  of  the  words,  and  at  from  that  imposed  by  the  above  clause, 
all  events  doubt  is  excluded  as  to  the  sense 
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son,  such  devise  shall  be  construed  to  vest  in  such  trustee  the  fee-simple,  or 
other  the  whole  legal  estate  which  the  testator  had  power  to  dispose  of  by- 
will  in  such  real  estate,  and  not  an  estate  determinable  when  the  purposes 
of  the  trust  shall  be  satisfied. 

Sec.  32.  Where  anj^  person  to  whom  any  real  estate  shall  be  devised  for 
an  estate  tail,  or  an  estate  in  quasi  entail,  shall  die  in  the  lifetime  of  the  tes- 
tator, leaving  issue  who  would  be  inheritable  under  such  entail,  and  any 
such  (n)  issue  shall  be  living  at  the  time  of  the  death  of  the  testator,  such 
devise  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator,  unless  a  contrary 
intention  should  appear  in  the  will  {o). 

Sec.  33.  Where  any  person,  being  a  child  or  other  issue  of  the  testator,  to 
whom  any  real  or  personal  estate  shall  be  devised  or  bequeathed,  for  any 
estate  or  interest  not  determinable  on  or  before  the  death  of  such  person, 
shall  die  in  the  lifetime  of  the  testator,  leaving  issue,  and  any  such  issue  of 
such  person  shall  be  living  at  the  time  of  the  death  of  the  testator,  such 
devise  or  bequest  shall  not  lapse,  but  shall  take  eflPect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will  (p). 

WINDOWS. 

Case  for  'Yn^  nature  of  the  evidence  to  support  an  action  for  obstructing  lights 

obstructing   has  already  been  adverted  to  {q).     It  is  unnecessary  either  to  allege  or  prove 
hghts.  ^jjg  messuage  to  be  ancient  (r),  and  twenty  years  adverse  possession  affords 

presumptive  evidence  of  a  grant  (s),  but  subject  to  explanation.  And  now, 
by  the  stat,  2&  3  Will.  4,  c.  71,  the  uninterrupted  access  and  use  of  lights 
to  and  for  the  use  of  any  dwelling-house,  workshop,  or  other  building  (#), 
for  the  period  of  twenty  years,  gives  an  absolute  indefeasible  right,  unless  it 
appear  that  the  enjoyment  was  by  agreement  or  consent,  expressed  by  deed 
or  in  writing  {u). 

If  one  having  land,  build  on  it  and  sell  the  remainder,  neither  he  nor  one 

(«)  It  seems  to  be  clear  that  tlie  word  involved  in  the  very  description  of  the 
"  siicli "  is  not  to  be  construed  as  meaning  objects,  and  where  nothing  can  lapse  by 
the  identical  issue  left  by  the  devisee  in  the  death  of  an  individual  in  his  lifetime, 
tail  at  his  death,  but  that  the  clause  was  as  in  the  case  of  a  gift  to  sons,  daughters, 
intended  to  take  effect  if  any  issue  in  tail  children,  or  grandchildren,  as  a  class  ;  ac- 
he living  at  the  testator's  death.  The  effect  cording  to  the  ordinary  rules  of  construc- 
of  this  and  the  next  following  enactment  is  tion,  such  as  died  before  the  testator  would 
to  place  the  persons  claiming  under  the  be  considered  as  not  originally  within  the 
intended  devisee  or  legatee  in  the  same  contemplation  of  the  gift.  See  Hayes  & 
situation  as  if  such  devisee  or  legatee,  in-  .Tarman's  Practical  View,  &c.  1  Jarman 
stead  of  dying  before  had  died  immediately  on  Dev.  307.  Doe  v.  Sheffield,  13  East, 
after  the  testator.  526.    Barber  v .  Barber,  3  Mylne  &. C.  697. 

(o)  If  by  a  will  antecedent  to  the  sta-  Vince  v.  Frattcis,  2  Cox,  190. 
tute,  Blackacre   was  devised  to  A.  (who  (q)  Supra,  tit.  Nuisance. 

died  before  the  testator)  in  tail,  and  on  (r)  Cox  v.  Matthews,  I  Vent.  137. 

failure  of  his  issue  to  JS.,  the  devise  to  i?.  (s)  Supra,    912.      The     uuinterrupted 

took  effect  immediately,  although  A.  left  enjoyment  of  lights  for  twenty  years  is  not 

issue  surviving  the  testator.    Brett  \.  Rig-  evidence  of  a  grant  by  a  rector ;  for  he  had 

den,  Plowd.  343.     Hodgson  v.  Ambrose,  no  power  to  make  such  a  grant-     Barker 

1  Doug.  337  ;  3  Bro.  P.  C.  by  Toml.  416.  v.  Richardson,  4  B.  &  A-  579. 
Doe  v.  Kctt,    4  T.  R.  601.     Hayes  &  {t)  The  enjoyment  of  a  sawpit  and  tim- 

Jarman's  Practical  View,  &;c.  34.  ber-yard  for  twenty  years  will  not  prevent 

(p)  See   the   observations  on   sec.   32.  a  neighbour  from  iiiterruptiiig  the  light  and 

Neither  of  these  provisions  is  applicable  air.    Roberts  v.  Mcword,  1  Mo.  &  R.  230. 
where  the  fact  of  surviving  the  testator  is  (m)  6'(/^>/yv/,  tit.  Puescriptio>;,921. 
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clninung  umler  him,  can  obstruct  the  lights  in  derogation  of  his  grant(.).  Caso  «f^__^^ 
And  upon  the  same  principle,  where  several  adjoining  portions  ot  land  on  ^.^^^^  - 
which  the  building  of  houses  had  been  commenced  were  sold,  and  by  the 
conditions  of  sale  the  houses  were  to  be  finished  according  to  a  particular 
plan  within  the  space  of  two  years,  it  was  held  that  a  purchaser  of  one  of  the 
lots  could  not,  by  erecting  an  additional  building  at  the  back  of  his  house, 
obstruct  the  light  from  the  windows  of  another  purchaser  who  had  built  his 
house  according  to  the  plan  (x) ;  for  the  lots  were  sold  under  an  implied 
condition  that  nothing  should  be  done  by  which  the  windows  for  which 
spaces  were  then  left  might  be  obstructed  (y), 

And  where  the  owner  of  two  adjoining  houses  occupied  one,  in  which  he 
had  lately  constructed  a  window,  and  let  the  other  ^vithout  condition,  it  was 
held  that  the  tenant  could  not  legally  obstruct  the  owner  (z). 

An  action  does  not  lie  for  opening  a  window  to  the  disturbance  of  the 
plaintiff's  privacy;  his  only  remedy  is  by  building  up  against  it(«). 

It  has  been  seen  that  in  order  to  rebut  the  presumption  of  a  grant  from 
twenty  years  enjoyment,  it  may  be  shown  that  the  acquiescence  was  not  by 
the  owner  but  by  a  mere  tenant  (Z»).  But  where  windows  had  been  enjoyed 
uninterruptedly  for  the  space  of  thirty-eight  years,  the  defendant,  who  had 
purchased  the  adjoining  premises,  on  which  he  had  built  an  addition  to  the 
house  at  the  distance  of  four  feet  from  the  extremity  of  his  premises,  was  held 
to  be  liable,  although  the  family  from  whom  he  purchased  lived  at  a  distance, 
were  not  proved  to  have  seen  thein,  and  they  had  been  occupied  by  a  tenant 
for  twenty  years  (c). 

As  user  affords  evidence  of  right,  non-user  affords  evidence  of  relinquish- 
ment. Where  a  party  had  in  place  of  ancient  windows  erected  a  blank  wall, 
which  remained  for  seventeen  years,  and  in  the  meantime  the  defendant, 
whose  lands  were  contiguous,  had  erected  a  building  next  to  the  blank  wall, 
and  the  plaintiff  then  opened  a  window  in  the  place  of  the  ancient  window, 
it  was  held  that  he  could  not  maintain  an  action  (d).  A  defendant  cannot 
justify  an  obstruction  of  ancient  lights  under  the  custom  of  London,  allow- 
ing a  party  to  build  to  any  height  upon  ancient  foundations,  unless  he  be 

(v)  Palmer  v.  Fletcher,  1   Lev.   122.  cient  window   was   darkened,    under   the 

A    party   demised   one  of    two   adjoining  custom  of  London  allowing  a  party  to  build 

liouses  for   twenty-one   years,   and   after-  to  any   heiglit  upon  ancient  foundations, 

wards  demised  the  other,  at  which  time  held  that  the  custom  must  be  confined  to 

there  existed  certain  windows  tlien  lately  building  on  ancient  foundations  where  all 

altered;   the   first   lessee   afterwards  sur-  the  four  walls  belong  to  the  party;  and 

rendered  his  former  and  took  a  new  lease;  semble,  in  order   to   support  the   custom, 

held,  that  lie  could  not  alter  his  own  pre-  the  walls  which  are  raised  must  be  as  au- 

mises  so  as  to  obstruct  the  windows  exist-  cient  at  least  as  the  lights  they  obstruct, 

ing  at  the  time  of  the  lease  to  tlie  plaintiif  Shadwell  v.  Hntchimon,  3  C.  &  P.  617. 

of"the  other  house,  although  such  altered  See  as  to  the.  time  of  prescription,  2  &  :5 

windows  were  not  shown  to  be  of  twenty  Will.  4,  c  71.     Supra,   tit.  Prescrii'- 

ycars  standing,  the  new  lease  to  the  de-  tion. 

fendant  being  deri-'cd  out  of  the  landlord's  (x)  Compton  v.  Richards,  1  Price,  27. 

reversion,  wliich  was  subject  to  the  plain-  (y)  Ibid. 

tiff's  existing  rights.     CoiMs  v.  Gorham,  (z)  Riviere  v.  Brown,  1  Ry.  &  M.  C. 

1  M.  &  M.  3i)().     A  party  sells  a  house,       24. 

and  also  adjacent  lands  on  which  an  erec-  (a)  Chandler  v.  Thompson,  3  Camp  80. 

tion  of  one  story  high  had  formerly  stood.  And  it  has  been  held  that  the  mere  dinii- 
the  purchaser  of  the  latter  cannot  build  to  nution  of  light,  not  so  great  as  to  render 
a  greater  height,  althougli  tlu;  house  is  the  house  uncomfortable,  or  prevent  a  bu- 
described  in  the  conveyance  as  bounded  by  sincss  from  being  carried  on  there  as  con- 
building-ground  belonging  to  the  seller.  venieutly  as  before,  will  not  support  an 
Swanshoroiujh  v.  Covevtn/,  9  IJing.  305.  action.  Burke  v.  Stacey,  2  C.  &  P.  4G5. 
And  see    Rosewellv.  Pryor,  G  Mod.  116.  (b)  Supra,  670.912. 

Wliere  the  defendant  justified  the  erection  {c)  Cross  v.  Liivis,  2  B.  &  C.  686. 

of  a  skyliglit,  whereby  the  plaintiff's  an-  {d)  Moore  v.  Raicson,  3  B.  &  C.  332. 


Case  for 

obstrHCting 

lisjhts. 


1290 


WORK    AND    LABOUR. 


the  owner  of  all  the  four  walls  (e).  Evidence  is  admissible  in  defence, 
showing  that  the  enjoyment  of  the  lights  has  been  essentially  altered  by 
the  plaintiff  himself,  in  a  manner  prejudicial  to  the  defendant;  he  may  have 
so  altered  the  mode  of  enjoyment  as  to  have  lost  the  right  altogether  (/" ). 


Special 
contract. 


Contract. 


Indebitatus 
assumpsit. 


WORK  AND  LABOUR  (<7). 
In  an  action  to  recover  for  work  and  labour  done  under  a  special  con- 
tract, the  proofs  are, 

1st.      Of  the  Contract  (Ji)  ; 
2dly.  The  performance  of  the  work  ; 

3dly.  Where  the  plaintiff  proceeds  on  a  quantum  meruit,  the  value. 
4thly.  Proofs  in  defence. 
1st.  The  Contract. — The  rule,  that  where  the  parties  have  made  an  express 
contract,  none  can  be  implied,  has  prevailed  so  long  that  it  has  become  a 
legal  axiom  (^).  The  rule  applies,  although  the  plaintiff  seeks  to  recover 
for  extras,  and  the  defendant  has  admitted  one  item  to  be  an  extra  (A). 
Where  partial  deviations  have  been  made  by  consent  (/),  after  part  execu- 
tion, the  contract  is  binding  as  far  as  it  can  be  traced,  and  the  plaintiff  is 
to  recover  on  a  qiuintum  meruit  as  to  the  additional  work(7?^). 

A  lessor  contracted  to  jiay  his  tenant  at  a  valuation  for  certain  erections, 
pursuant  to  a  plan  to  be  agreed  upon,  provided  they  were  completed  in  two 
months,  no  plan  was  agreed  upon,  and  after  the  condition  had  been  broken 
the  lessor  encouraged  the  lessee  to  proceed  with  the  work,  and  it  was  held 
that  the  lessee  might  recover  for  work  and  labour,  on  an  implied  promise 
arising  out  of  such  part  of  the  former  agreement  as  was  applicable  to  the 
work  (?j). 

Where  a  specific  contract  is  entered  into  as  to  the  nature  of  the  service 
and  the  terms  of  payment,  and  the  work  has  been  executed,  the  plaintiff  may 


(e)  Shadioell  v.  HutchiTison,  3  C.  &  P, 
317.  And  semble,  not  unless  the  building 
the  walls  of  which  are  raised,  be  as  ancient 
as  the  window  obstructed.     lb. 

(/)  Garritt  v.  Sharp,3A(li.  &cE\\.  325. 

(g)  See  as  to  disputes  between  masters 
and  workmen,  the  stat.  5  G.  4,  c.  96.  In 
the  case  oi Lancaster  v.  Greaves,  April  24, 
1828,  the  Court  of  K.  B.  held  that  the 
4  G.  4,  c.  34,  as  to  labourers  and  servants, 
did  not  apply  to  a  person  who  had  entered 
into  a  contract  to  do  certain  work  on  a  road 
within  a  certain  time,  for  a  certain  sum,  he 
not  being  a  servant  working  for  %vage.  See 
Burn's  J.,  tit.  Servant. 

(/()  Supra,  55.  As  to  the  stamp,  srij)ra, 
78, 1362.  As  to  the  necessity  of  a  contract 
in  writing,  see  the  Stat,  of  Frauds,  sec.  4 ; 
supra,  476.  486. 

(i)  Per  Ld.  Kenyon,  in  Cutter  v.  Poircll, 
G  T.  R.  324.  Where  the  defendant  had  nuuh' 
former  payments  for  liis  cliild's  schtioling 
from  quarter  to  quarter,  and  in  a  new  quar- 
ter begun,  the  child  falling  ill,  had  been  sent 
homo  by  the  plaintiff,  without  either  party 
signifying  an  intention  to  put  an  end  to 
the  coiitiact,  or  fault  attributable  to  the 
plaintiff,  it  was  held  that  the  jury  might 
imply  a  quarterly  contract,  and  give  the 
whole  amount.     Collins  v.  Price,  6  Bing. 


132 ;  and  2  M.  &  P.  243.  Where  a  party 
originally  entered  as  second  mate,  but  dur- 
ing the  voyage,  and  on  the  desertion  of  the 
first  mate,  performed  his  duties,  it  was  held, 
that  he  was  entitled,  pro  rata,  to  the  same 
wages  as  his  predecessor,  although  no  new 
agreement  had  been  entered  into.  Gondo- 
lier, 3  Hagg.  190. 

{k)  Vincent  v.  Cole,  M.  &  M.  257.  ^-e- 
cus,  where  an  oral  order  is  given  for  other 
work  during  the  continuance  of  the  first 
employment.  Reicl  v.  Bates,  M,  &  M. 
413. 

(Z )  A  workman  is  not  entitled  to  recover 
in  respect  of  alterations,  unless  the  em- 
ployer is  expressly  informed,  or  must  ne- 
cessarily be  aware,  from  the  nature  of  the 
work,  that  the  expense  will  be  decreased 
by  such  alterations.  Lovelock  v.  King, 
1  Mo.  &  R.  60. 

(/«)  Robson  V.  Godfrey,  1  Starkie's  C. 
275.  Pepper  v.  Burland,  Peake's  C.  103. 
Burn  V.  Miller,  4  Taunt.  745. 

(»0  Burn  V.  Miller,  4  Taunt.  745.  So 
where  the  plaintiff,  having  engaged  to 
complete  cottages  on  the  14th  of  October, 
they  were  not  completed,  but  the  defendant 
had  accepted  them.  Queen  v.  Goodwin, 
3  Bing.  N.  C.  737.  Secus,  where  a  condi- 
tion precedent  is  not  waived,  see  below. 
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recover  for  work  and  labour  generally  {o),  unless  the  terms  of  the  agreement   indebitatus 

be  of  such  a  nature  as  to  preclude  a  recovery  except  upon  the  contract  assumpsit. 

itself;  as  where  there  are  particular  stipulations  as  to  the  times  and  mode  of 

payment,  and  the  whole  time  has  not  elapsed.     But  where  the  work  has 

been  executed,  the  plaintiff  may  recover  on  the  general  indebitatus  count ; 

for  where  the  terms  of  an  agreement  have  been  performed,  a  duty  is  raised 

for  which  a  general  indebitatus  asstunpsit  will  lie  (p).     And  it  is  settled  that 

the  plaintiff  is  entitled  to  recover  on  the  general  count,  where  the  work  has 

been  performed,  although  he  has  also  declared  on  a  special  agreement,  and 

failed  in  the  proof  (<^). 

Where  an  entire  contract  has  been  entered  into  for  work  and  labour,  and 
for  materials  to  be  supplied,  the  plaintiff  may  recover  the  whole  on  the 
several  general  counts,  for  work  and  labour  and  materials  found  (?•),  which 
are  applicable  to  the  several  parts  of  the  contract :  but  where  the  contract 
is  to  build  a  house,  he  cannot  recover  for  materials  supplied,  on  a  count  for 
goods  sold  and  delivered  (s). 

Under  the  indebitatus  count,  in  the  absence  of  a  special  contract,  the 
plaintiff  must  prove,  as  alleged,  that  he  performed  the  work  upon  the  de- 
fendant's request,  either  by  proof  of  a  contract,  or  by  direct  (t)  or  pre- 
sumptive evidence  of  a  request. 

It  is  expressly  enacted  that  no  seaman  shall  fail  in  any  suit  or  process 
for  the  recovery  of  wages,  for  want  of  the  production  of  the  written  con- 
tract (m). 


(o)  Leeds  v.  Burroios,  12  East,  1. 
Poulter  V.  KiUinrjhecTie,  3  B.  &  P.  197- 
Where  the  contract  ai)peared,  from  what 
passed  at  the  time  of  hiring,  to  be  a  con- 
tract for  a  year,  determinable  at  a  month's 
notice,  it  was  held  that  the  plaintiff  could 
not  recover  on  a  count  as  on  a  contract 
for  a  year  absolute  ;  and  that  on  the  count 
for  wages  he  could  only  recover  for  the 
actual  time  of  service,  and  not  for  a  month's 
wages  extra.  Ar chard  v.  Horner,  3  C.  & 
P.  349. 

{p)  Gordon  v.  Martin,  Fitzg.  302 ; 
B.  N.  P.  139.  It  seems  that  generally, 
where  the  payment  of  money  is  a  duty  on 
a  consideration  executed,  the  proper  mode 
of  declaring  is  in  indebitatus  assumpsit. 
See  the  observations  of  Parke,  B.  Streeter 
v.  Horloch,  1  Bing.  37.  And  see  Bohson 
V.  Godfrey,  1  Starkie's  C.  275 ;  Studdy 
V.  Saunders,  5  B.  &  C.  638. 

{q)  Harris  v.  Oke,  Winch.  Summ.  A  ss. 
1750,  cor.  Lord  Mansfield,  B.  N.  P.  139. 
Weaver  v.  Burroics,  Str.  648 ;  B.  N.  P. 
139,  contra.  It  has  been  said,  that  if  the 
plaintiff  prove  a  special  agreement  and 
the  work  done,  but  not  pursuant  to  such 
agreement,  he  shall  recover  on  the  quan- 
tvm  meruit,  for  otherwise  he  would  not  be 
able  to  recover  at  all.  B.  N.  P.  139.  Mr. 
Keek's  Case,  Oxon.  IIM.  Ibid.  But  this, 
it  seems,  must  be  understood  of  cases  where 
tlie  defendant,  notwithstanding  the  defect 
of  performance,  has  not  rescinded  the  con- 
tract intoto;  for  perfonuance  is  a  condi- 
tiou  precedent  to  the  claim  for  payment. 
Vide  irifra,  1298  ;  and  see  Ellisy,  Hamlin, 
3  Taunt.  52. 
VOL.      J  I. 


(r)  Cottrell  v.  Apsey,  6  Taunt.  322. 
(«)  Ibid.    Gibbs,  C.  J.  observed  that  the 
objection  was  a  captious  one. 

(<)  A.  contracted  with  5.  for  a  machine 
to  be  made  by  B. ;  B.  after  part  perform- 
ance of  tlie  work  assigned  it  to  C,  and  A. 
on  being  informed  of  the  fact  by  C,  directed 
him  to  complete  it:  A.  is  liable,  on  such 
request  to  C.  for  completing  the  machine. 
Oldfcld  V.  Loicc,  9  B.  &  C.  73.  But  where 

A.  (a  patentee)  received  an  order  from  B. 
to  make  a  machine,  and  employed  C.  to 
make  it,  and  informed  B.  that  he  had  done 
so,  and  after  the  machine  was  complete  A. 
ordered  an  alteration,  which  B.  made  ac- 
cordingly, but -4.  refused  to  accept  it;  it 
was  held  that  C.  could  not  recover  from 

B.  either  for  goods  bargained  and  sold,  or 
for  work,  labour,  and  materials.  For  the 
property  in  the  machine  did  not  pass  to  the 
defendant,  and  the  work  and  labour  were 
bestowed  and  materials  found  for  the  pur- 
pose of  ultimately  effecting  a  sale ;  and 
that  purpose  not  having  been  completed 
the  contract  was  not  executed,  and  an 
action  for  work  and  labour  will  not  lie ; 
but  the  Court  held  that  an  action  for  not 
accepting  the  machine  might  have  been 
supported.  Atkinson  v.  Bell,  8  B.  &  C. 
277. 

(?<)  2  G.  2;  31  G.  3.  And  the  plaintiff 
need  not  give  notice  to  the  defendant  to 
produce  the  articles  at  the  trial.  Tlie  de- 
fendant, to  take  advantage  of  them,  must 
produce  them.  Bowman  v.  Manzehnav, 
2  Camp.  315.  The  st.  2  G.  2,  c.  36,  does 
not  apply  to  a  British  seaman  who  entc  rs 
4  O 
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Indebitatus 
assumpsit. 

Request. 


In  general,  the  request  may  be  inferred  from  the  defendant's  acquiescencs 
in  the  work  which  is  carrying  on  upon  his  own  premises,  or  from  his  volun- 
tarily availing  himself  of  the  benefit  of  the  plaintiff's  services  (x). 

A  request  to  a  tradesman  to  show  the  house  of  the  defendant,  who  inti- 
mated that  he  would  make  him  a  handsome  present,  is  evidence  of  a  con- 
tract to  pay  a  reasonable  compensation  for  the  services  of  the  plaintiff  (_y). 

An  action  is  not  maintainable  where  the  business  is  no  more  than  the 
performance  of  the  plaintiff's  duty  as  a  public  officer  (z). 

A  foreign  consul  resident  in  England,  who  receives  a  salary  from  his  own 
government,  cannot  maintain  an  action  for  transacting  business  between 
merchants  here,  in  which  he  acted  as  the  officer  of  his  own  government,  and 
under  their  express  instructions  («). 

But  trustees  and  commissioners  for  executing  public  works,  are  liable  to 
those  whom  they  emploj'- (Z») ;  and  one  who  joins  with  others  in  directing 
work  to  be  done,  is  jointly  liable,  although  he  may  have  no  interest  in  the 
executed  work  (c). 

A  bailiff  selected  by  an  attorney  to  execute  writs,  may  maintain  an  action 
against  him  for  the  fees  usually  paid  on  such  occasions,  and  such  as  the 
Court  is  in  the  habit  of  allowing ;  and  although  the  plaintiff  would  not, 
under  the  statute,  have  been  able  to  recover  such  fees  ;  for  the  attorney,  by 
employing  a  particular  bailiff,  makes  him  in  effect  his  servant,  and  gives 
him  to  understand  that  he  will  pay  him  so  much  as  the  Court  is  in  the  habit 
of  allowing  {d). 

Where  services  are  rendered  upon  an  understanding  that  the  remunera- 
tion is  to  be  at  the  entire  discretion  of  the  employer,  no  action  is  maintain- 
able. Thus,  where  a  committee  of  persons  resolved  "that  the  services  to 
be  rendered  by  W.  should  be  taken  into  consideration,  and  such  remvmera- 
tion  made  as  should  be  deemed  right,"  it  was  held  that  W.  could  not 
recover  (e). 

But  it  seems  that  one  who  fraudulently  procures  services  to  be  rendered, 


on  board  a  foreign  ship  in  a  British  port. 
Dlckman  v.  Henson,  3  Camp.  290. 

(x)  A.  and  B.  entered  into  an  agjree- 
raent  with  the  defendant  to  make  certain 
machinery  for  him ;  part  of  the  work  was 
performed,  and  part  of  the  money  paid  ; 
A.  and  JJ.,  being  unable  to  complete  the 
work,  assigned  the  work  and  machinery  to 
the  plaintiif,  and  the  defendant  being  ac- 
quainted with  the  assignment,  directed  the 
plaintiff  to  go  on  with  the  work  and  he 
would  see  him  paid ;  held,  that  the  legal 
effect  was  to  make  a  contract  with  the 
plaintiff  for  all  the  work  that  remained  to 
he  done,  and  that  the  plaintiff  was  entitled 
to  recover  for  the  work,  labour  and  mate- 
rials.    Oldfield  V.  Lowe,  9  B-  &  C.  73. 

{y)  Jewry  v.  Busk,  5  Taunt.  302.  And 
see  Lumh  v.  Buncc,  4  M.  &  S.  275- 

{z)  Roberts  v.  Ilavelock;  see  above, 
tit.  Trustee. — Agent. 

(a)  I)e  Lema  v.  Ilaldimand,  1  Ry.  & 
M.  45. 

(6)  Supra.     Tit.  Trustee. — Agent. 

(c)  As  wliere  one  contributes  to  tlie 
funds  of  a  building  society,  and  is  party  to 
a  resolution  that  particular  houses  shall  be 


built.  Bralthwaite  v.  Schojield,  9  B.  &  C, 
401.  And  see  Burls  v.  Smith,  7  Bing. 
705;  supra. 

{d)  Foster  v.  Blakelock,  5  B.  &  C.  328. 

(e)  Taylor  v.  Brewer,  1  M.  &  S.  290. 
So  if  a  man  do  work  in  expectation  of  a 
legacy.  Osborne  v.  Governors  of  Guy's 
Hospital,  2  Str.  728.  See  Jewry  v.  Busk, 
5  Taunt.  302.  It  has  been  said  that  there 
is  no  implied  assumpsit  to  pay  an  arbitra- 
tor for  his  trouble.  Verany  v.  Warne, 
4  Esp.  C.  47.  But  see  1  Gow,  8.  This,  as 
it  seems,  is  a  question  of  fact  depending  on 
the  circumstances  of  the  particular  case. 
Where  a  party  was  received  on  board  a 
ship  by  the  captain  (a  friend  of  the  father's), 
on  a  trial  voyage,  and  enjoyed  certain  in- 
dulgences amounting  to  a  valuable  con- 
sideration for  the  services  performed,  and 
was  entered  in  the  articles  as  second  mate, 
but  no  rate  of  wages  was  affixed  to  his 
name,  it  was  held  that  parol  evidence  of  an 
agreement  that  he  was  not  to  have  wages 
was  admissible;  and  there  having  always 
been  a  denial  of  obligation  of  payment, 
the  Court  dismissed  the  suit  for  wages. 
Harvey,  2  Hagg.  70. 
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under  the   delusive  expectation  of  a  beneficial  contract,  is  liable  to  the   iKdebitntiis 
party  who  renders  them  {J  ).  Keuuest. 

It  has  been  seen  that  the  plaintiff  may  recover  on  an  express  promise 
founded  on  a  legal  and  moral  oblicration  (g). 

Where  a  pauper  during  his  confinement  in  another  parish,  suftering  under 
a  fracture  of  his  leg,  was  attended  by  the  parish  surgeon  of  that  parish, 
witli  the  knowledge  of  the  overseer  of  his  own  parish,  who  attended  him 
during  his  confinement,  it  was  held  that  the  overseer's  not  repudiating  the 
services  of  the  surgeon  was  equivalent  to  a  request  (Ji). 

An  action  for  salvage  lies  at  common  law,  on  a  legal  obligation  by  the 
owner  of  goods  which  he  has  abandoned  in  distress  at  sea,  or  is  unable  to 
protect  and  secure  (i),  to  make  a  reasonable  compensation  to  a  party  who 
has  saved  them,  for  his  trouble  (_/). 


(/)  J?}fra,  1301. 

{(j)  Supra,  70  ;  and  Wing  v.  31111,  1  B. 
&  A.  104.  Although  a  master  is  not 
bound  to  Ciill  in  medical  assistance  for  a 
menial  servant,  yet,  if  he  does  so,  he  can- 
not retaiu  the  charge  out  of  the  wages,  un- 
less there  be  a  special  contract  that  he  shall 
do  so.     Sellen  v.  Norman,  4  C.  &  P.  87. 

(/()  Lamh  v.  Bunce,  4  M.  &  S.  275; 
supra,  m,  70.  See  5  &  6  W.  4,  c.  19,  as 
to  hurt  sailors. 

(j)  Wliere  vessels  sail  in  consort  and 
under  a  special  agreement  to  give  mutual 
protection,  no  claim  can  be  supported  for 
salvage  for  services  rendered  by  the  one 
to  the  other.     Zfpliijr,  2  Hago:.  43. 

But  the  Court  will  be  cautious  in  en- 
couraging vague  pretensions  of  a  custom 
of  such  a  nature  in  a  trade.  Margaret, 
2  Hagg.  48,  n. 

A  revenue  officer  permitting  his  boats  to 
assist  in  salvage  service,  but  not  himself 
actually  engaged  in  etiecting  it,  is  not  en- 
titled to  salvage  remuneration.  Vine,  2 
Hagg.  1. 

So  of  a  mere  passenger  on  board  contri- 
buting his  assistance.     Branston,  lb.  3. 

AVliere  it  appeared  to  be  a  common  prac- 
tice to  leave  barges  exposed  on  a  sand- 
bank, it  was  held  that  no  claim  of  salvage 
could  be  supported.     Upnor,  2  Hagg.  3. 

A  vessel  being  in  danger,  the  master  and 
mariners  agreed  for  a  certain  sum  to  ren- 
der assistance  ;  held,  that  being  a  case  of 
inere  contract,  the  Court  could  not  enter- 
tain it  as  a  question  of  salvage.  3Iulgrave, 
2  Hagg.  77. 

Where  it  appeared  to  have  been  clearly 
intended  and  understood  that  the  service 
should  be  entrusted  to  a  party,  in  the  cha- 
racter of  an  agent,  and  tlie  claim  for  salvage 
in  some  degree  limited  thereby,  it  was  held 
that  the  character  of  agent  did  not  neces- 
sarily supersede  that  of  salvor,  so  as  to 
exclude  the  jurisdiction  of  the  Court  of 
A<lmiralty,  and  salvage  was  accordingly 
dfcrecd  with  costs.  Happy  Return,  1 
Hasg.  1!)8. 

Where  in  the  first  instance  the  ship, 
a  derelict,  was  taken  possc^ssion  of  and 
worked  by  eight  smacks,  but  others  in  the 


course  of  the  day  came  and  co-operated, 
it  was  h;'ld  that  "the  eight  had  a  primary 
interest,  and  had  a  right  to  choose  their 
own  jurisdiction  and  proceed  before  the 
magistrates,  before  whom  the  others  ought 
to  liave  made  their  claim.  Tlie  Court  dis- 
missed the  appeal  against  tlie  award  by 
the  owners,  and  the  action  by  the  other 
salvors,  nn  case  being  made  by  them  of 
necessity  for  their  interference,  or  consent 
by  the  first  set  to  accept  their  services. 
Eugene,  3  Hagg.  157. 

So,  unless  a  case  of  necessity  is  made  out, 
no  other  than  the  first  in  possession  has  a 
right  to  interfere.     Queen  Mob,  Ih.  242. 

Where  the  crew  of  one  ship  were  in  pos- 
session of  a  derelict,  it  was  held  that  they 
had  a  right  to  refuse  assistance  if  they 
themselves  were  competent  to  effect  the 
service.     Effort,  3  Hagg.  135. 

Where  the  amount  of  salvage  was,  by  a 
bond  of  reference  between  the  master  of  a 
ship  and  a  pilot  and  crew,  submitted  to  tl'.e 
sub-coniraissiouers  of  pilots,  who,  on  a 
value  of  2,000  Z.,  and  in  a  case  of  special 
risk,  awarded  120  guineas,  which  the  owner 
refused  to  pay,  the  amount  was  decreed  in 
an  action  with  costs.  Industry,  3  Hagg. 
203. 

{j)  For  an  interesting  statement  of  the 
principles  of  the  law  on  this  subject,  and 
the  provisions  made  by  the  legislators  of 
different  countries  in  relation  to  it,  see 
Abbott's  Law  of  Shipping,  397.  If  the 
salvaage  has  been  performed  at  sea  or  be- 
tween high  and  low  water-mark,  the  Court 
of  Admiralty  has  jurisdiction.  1  &  2  G.  4, 
c.  75,  s.  51.  The  ingredients  of  salvage 
service  are,  enterprise  in  the  salvors,  the 
degree  of  danger  from  which  the  ship  is 
rescued,  and  the  value;  where  each  of  these 
was  trivial,  and  a  tender  of  50 1,  confirmed 
and  refused,  it  was  held  that  tlie  subse- 
quent costs  ought  to  be  paid  by  the  party 
improperly  refusing  it  ;  and  the  Court 
liaviiig  condemned  them  in  theamnuiit  paid 
in,  directed  it  to  he  paid  out  in  partdiscdiarote 
of  the  costs.  3  Hagg.  117.  The  pUot 
having  informed  the  captain  that  a  second 
anchor  was  necessary,  a  bigger  with  five 
sailors  put  off  with  one  at  eleven  at  night, 
4  o  2 
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In  other  cases  there  must  be  some  privity  between  the  plaintiff  and  de- 
fendant, to  enable  the  former  to  maintain  the  action.  If  A.  employ  B.  to 
perform  certain  services,  and  B.  without  the  privacy  of  A.  employs  C  to 
perform  them.  C.  cannot  recover  from  A.  (k).  So  one  wdio  is  nominated  and 
elected  to  serve  in  Parliament,  but  who  neither  proposes  himself  us  a  can- 
didate, nor  in  any  way  interferes  in  the  election,  is  not  liable  for  the 
expenses  of  the  hustings,  although  he  afterwards  takes  his  seat  in  Parlia- 
ment (Z). 

But  notwithstanding  an  agreement  between  A.  and  B.  that  B.  shall  re- 
munerate A.,  an  agreement  by  C,  a  third  person,  to  pay  hini,  may  be 
implied  from  the  circumstances. 

A  master  of  a  ship  contracts  by  the  bill  of  lading  with  the  shippers  to 
deliver  goods  to  their  assigns,  he  or  they  paying  freight  for  the  same  ;  if 
the  purchaser  of  the  goods  take  them,  this  is  evidence  of  a  new  agreement 
by  him,  as  the  ultimate  appointee  of  the  shippers,  for  the  purpose  of 
d.divery,  to  pay  the  freight  due  for  the  carriage  (m). 

The  shipowner  may  maintain  indebitaUis  assumpsit  against  the  consignee, 
although  by  the  bill  of  lading  the  goods  are  to  be  delivered  to  the  con- 
signees paying  freight,  and  goods  are  delivered  without  payment  {n). 


and  during  a  heavy  sea,  but  from  the 
darkness  of  the  night,  and  the  ship  having 
changed  her  anchorage,  the  anchor  was  not 
put  on  board  until  the  following  dny.  The 
Commissiiiners  of  the  Cinque  Ports  had 
awarded  60  I.  by  way  of  salvage,  the  ship 
and  freight  being  of  the  value  of  16,000  /. 
The  Court  confirmed  the  award  with  costs. 
In  cases  of  salvage  the  value  is  always  an 
ingredient  in  awarding  the  remuneration. 
Hector,  3  Hagg  90.  In  case  of  assistance 
given  to  steamboats,  with  passengers,  the 
ship  and  cargo  of  no  great  value,  held  that 
the  reward  must  be  beyond  a  mere  pro- 
portion of  value  in  ordinary  cases,  and 
350 1,  awarded  out  of  1,205  Z.,  where  the  as- 
sistance was  with  great  enttrprise  and 
alacrity.  Ardincaple,^^?i^^.\o\.  Where 
ou  application  by  a  merchantman  for  the 
assistance  of  a  Government  steamer,  it  was 
expressly  stipulated  by  the  Admiral  that 
the  owners  should  be  answerable  for  the 
stores  of  the  steamer  damaged,  or  ex- 
penses, it  was  held  that  the  claim  for  salv- 
6ge  by  the  officers  and  men  engaged  was 
not  barred.  i(«^-e,  3  Hagg.oo-l.  Eicell 
Grove,  lb.  225. 

{Tt)  Schmallng  v.  Tomllnson,  6  Taunt. 
147,  148,  n. 

(l)  Morris  v.  Burdett,  2  M.  &  S.  212. 

{ill)  Cocky.  TrtyZor,  13  East,  399,  over- 
ruling the  case  of  Artdzrt  v.  Small  piece, 
1  Esp.  C.  23 ;  and  that  of  the  Theresa  Ho- 
nita,  4  Rob.  Ad.  R.  236. 

(m)  Doiiimett  v.  Becliford,  5  B.  &  Ad. 
521.  Although  in  the  absence  of  a  bill  of 
lading,  the  consignee  may  not  be  liable  for 
freisht,  yet  where  goods  had  alv.'ays  lieen 
delivered  to  the  defendant  on  payment  of  the 
freight,  it  was  held  to  be  reasonable  evidence 
of  an  agreement  to  pay  it.  Coleman  v. 
Lambert,  6  M.  &  W.  502.  Where  it  was 
proved  ihat  Spanish  bills  of  lading  to  con- 


signees were  often  without  the  words  "  or 
their  assigns,"  but  were  nevertheless  treated 
as  assignable  by  indorsement,  it  was  held 
that  the  indorsee  was  liable  for  the  freight. 
Renteriax.  Ruding,  1  M.  &  M.  511.     And 
see  Abbott  on  Shipping,  286,  otb  ed.    Where 
the  bill  of  lading  directed  the  goods  to  be 
delivered   to  E.  G.  "he  paying  freight," 
and  they  were  delivered  without  receiving 
it,  held  that   the  shipper,  there  being  no 
charter-party, was  not  liable  for  the  freight; 
and  that  having  in  an-wer  to  an  applica- 
tion for  the  freight  replied,  that  "  if  E.  G. 
did   not    pay,  he   would,"  it  was    for  the 
jury  to  consider,  whether  they  could  infer 
from  the  state  of  the  account  between  the 
defendant  and  E.  G.,  that  as  between  them 
it  was  the  defendant's  duty  to  take  the 
payment  of  the  freight  upon  himself,  which 
would  furnish  a  good  consideration  for  his 
undertaking  to  pay  it,  otherwise  tlie  pro- 
mise would  not  be  binding.    Drc^cv.  Bird, 
1  Mo.  &  JI.  156.      The   captain,   if  enti- 
tled  to  primage,  may  maintain  assumjjsit 
for  it,  although  the  freight  may  have  been 
separately  adjusted ;  where  the  consignee 
indorsed  the  bill  of  lading,  containing  the 
terms  "  paying  freight  with  primage  and 
average  accustomed,"  it  was  held,  that  he 
must  be  taken  to  have  received  the  goods  on 
the  terms  of  that  bill,  and  was  liable  for 
primage,  although  the  agreement  between 
the  owner  and  the  shipper  was  at  so  much 
per  ton  freight,'and  was  silent  as  to  primage ; 
and  the  agreement  between  the  o^vner  and 
the  captain  was  for  a  fixed  sum,  "  in  lieu 
of  cabin,  and  all  other  allowances,  to  com- 
mence from  the  day  of  victualling  the  ship, 
and  for  which  he  was  to  mess  the  ofticers," 
the  former  agreement  not  excluding  pri- 
mage, and  the  latter  referring  to  allowances 
of  a  diiFerent  kind.     Best  v.  Saunders, 
1   Mo.   &   M.    2U8.      Semble,  the    usage 
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The  assignee  of  a  ship  is  entitled  to  freight,  altiiough  he  must  sue  in 
name  of  the  assignor  (o). 

AVhore  one  iHogully  avails  himself  of  the  hibour  of  another's  servant,  the 
latter  may  waive  the  tort,  and  maintain  an  assumpsit  for  the  services  ;  as 
■whore  a  man  harbours  and  employs  the  apprentice  of  another,  after  hii 
desertion  {])). 

And  where  a  father  sent  his  son  to  the  defendant,  who  promised  after  a 
certain  lime  to  take  him  as  an  apprentice,  but  before  the  expiration  of  that 
time  dismissed  him  without  sufficient  cause,  it  was  held  that  his  conduct 
being  evasive,  the  son  was  entitled  to  recover  for  services  (q). 

It  is  usually  a  question  of  fact  for  the  jury  to  decide,  in  a  doubtful  case, 
on  whose  credit  the  w'ork  was  done  (r). 

The  master  is  always  liable  on  a  contract  for  repairs,  made  by  himself, 
unless  in  express  terms  the  credit  is  conlined  to  the  shipowners  (s) ;  but 
where  the  contract  is  made  by  the  owners  themselves  (t),  or  under  circum- 
stances which  show  that  credit  was  given  to  them  alone  (m),  the  master  is 
not  liable. 

In  general,  the  character  and  situation  of  the  master  furnish  presumptive 
evidence  of  his  authority  to  act  for  them  in  all  matters  relating  to  the  usual 
management  of  the  ship  ;  a  presumption  liable  to  be  rebutted  by  circum- 
stances, as  by  proof  that  the  creditor  knew  or  ought  to  have  known  that  the 
master  was  not  tiie  agent  of  the  owners  in  the  particular  instance  {x). 


Indebitatus 

afisunip!«it. 

Request. 


is  where  primage  is  not  to  be  paid,  to  strike 
out  those  words  in  the  bill  of  lading.  Where 
the  plaintitr  had  contracted  with  G.  by 
cliarter-party,  to  convey  corn  at  so  much 
per  quarter,  and  the  latter  had  by  a  sub- 
contract agreed  to  convey  at  an  advanced 
rate,  heUl  that  the  bill  of  lading  to  the  de- 
fendants at  such  rate,  without  reference  to 
the  charter-party,  did  not  entitle  the  plain- 
tiff to  sue  f>r  the  freight  at  that  increased 
rate,  but  only  for  such  as  had  been  stipu- 
lated for  iu  the  charter-party.  Michenson 
V.  B((/lie,  6  Bing.  ISJO,  and  3  M.  &  P.  442. 
Where  the  plaintiff,  a  sliip-broker,  acted  in 
endeavouring  to  procure  a  charter-party 
for  the  defendant's  vessel,  held  that  us  in 
ordinary  cases  lie  would  not  be  entitled  even 
to  recover  incidental  expenses,  unless  the 
charter-party  were  actually  signed,  he  could 
only  recover  a  compensation  under  a  spe- 
cial agreement,  or  in  case  unusual  expense 
had  been  occasioned  by  the  owners.  Daltoa 
v.  Irvin,  4  C.  &  P.  289. 

{())  Morrison  v.  Parsons,  2  Taunt.  407  ; 
Case  V.  Davidson,  5  M.  &  S.  79 ;  2  B.  &  B. 
379. 

{p)  Foster  v.  Stewart,  3  M.  &  S.  191  ; 
Lightli^  V.  Claustan,  1  Taunt.  112. 
(<7)  Phillips  V.  Jones,  1  A.  &  E.  3.33. 
{r)  As  whether  business  done  by  an  at- 
torney was  done  on  the  credit  of  another 
attoruey,  or  on  the  credit  of  his  principal. 
Scrnce  v.  Whittington,  2  B.  &  C.  11.  See 
Burrell  v.  Jones,  3  B.  k.  A.  47  ;  Ivcson  v. 
Cunniufjfon,  1  B.  &.  C.  IGO;  Hartop\. 
Juckcs,  2  M.  &  S.  438 ;  Hart  v.  White, 
Holt's  C.  37G.  Aa  to  the  liability  of  one 
who  sits  iu  a  public  capacity,  vide  supra, 
849.     Where  an  Act  of  Parliament  for  re- 


building a  bridge  empowered  justices  of  the 
peace  to  contract  for  its  erection,  and  also 
directed  that  all  actions,  &c.  to  be  prose- 
cuted or  defended  in  pursuance  of  the  Act 
should  be  brought  by  and  against  the  clerk 
of  the  ])eace,  and  the  justices  at  sessions 
covenanted  with  the  builder  that  the  jus- 
tices or  treasurer  of  the  county  would  pay 
him  specified  sums  by  instalments,  it  was 
held  thejustices  were  not  individually  lia- 
ble, and  that  the  remedy  was  by  action 
aaainst  the  clerk  of  the  peace.  Allen  v. 
Waldegrare,  2  Moore,  6-21  ;  and  see  Mack- 
heath  V.  Haldimand,  1  T.  R.  172.  Unwin 
v.  Wolseley,  Ibid.  074. 

(.s)  Rich  v.  Cos,  Cowp.  636.  Abbott  on 
S.  100. 

(0  Farmer  v.  Davis,  1  T.  R.  108. 

(m)  Hoskins  v.  Slayton,  Cas.  T.  Hard- 
wieke,  376.  Note,  "that  by  owners  are 
meant  those  whose  agent  tiie  master  is. 
Abbott  on  S.  100.  The  owners  of  a  packet 
employed  by  the  Government  to  carry  the 
mail,  are  answerable  for  stores  ordered  by 
the  captain,  although  he  is  nominated  by 
the  Postmaster-geueral.  Stokes  v.  Came, 
-2  Camp.  C.  339. 

(.r)  Abbott  on  S.  101.  Blandexparte, 
2  Rose,  91.  A  mere  mortgagee  of  the 
acting  owner  of  a  share,  who  neither  takes 
possession  nor  interferes  at  all  in  the  ma- 
nagement, is  not  liable.  Briggsv.  Wilkin- 
son, 7  B.  &  C.  30.  For  he  would  not  be 
liable  at  common  law,  and  the  Register 
Acts  make  no  difference.  And  see  Daw- 
son V.  Leake,  Dow.  &  Ry.  C.52.  Frazer 
V.  Marsh,  lo  East,  238.  Cox  v.  Reid, 
1  Ry.  &  M.  199.  Jennings  v.  Griffith,  1 
Ry.  &  M.  42.     Young  v.  Brander,  8  East^ 
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And  therefore  the  owners  are  liable  for  mariners' wages  (y),  and  for  all 
necessary  repairs  (z)  done  to  the  ship ;  and  even  although  they  have  paid 
the  amount  to  their  agent  {a). 

Under  the  general  count  for  work  and  labour  (and  materials  found,  if 
requisite),  the  plaintiff  may  give  in  evidence  any  particular  species  of  work 
and  labour ;  as  of  attendance  as  a  farrier,  and  for  medicines  administered  {b), 
or  as  an  attorney  (c). 

But  a  plaintiff  seeking  to  recover  for  building  a  house,  and  furnishing  the 
timber,  cannot  recover  as  to  the  latter  under  a  count  for  work  and  labour, 
and  for  goods  sold  and  delivered,  without  one  for  materials  found  {d).  Nor 
can  one  who  manufactures  a  chattel  for  another  out  of  his  own  materials 
recover  on  the  count  for  work  and  labour  {e). 


10.  And  see  the  provisions  of  the  Regis- 
try Acts,  4  G.  4,  c  41,  s.  43 ;  0  G.  4, 
c.  110,  s.  45;  supra,  tit.  Policy  of 
Insurance.  So,  on  the  other  hand,  one 
who  is  not  duly  registerpd  as  owner,  may 
be  liable,  if  he  has  held  himself  out  as 
owner,  and  thus  obtainrd  credit.  Hcnuj- 
ton  V.  Fdj,  2  Bing.  170.  But  the  regis- 
tered owner  is  not  liable, but  the  charterer; 
where  the  work  is  done  for  his  benefit,  he 
is  the  owner  so  far  as  liabilitv  goes.  Reeve 
V.  Davis,  1  Ad.  &  Ell.  31 2.  The  true  ques- 
tion in  such  cases  is  on  whose  credit  the 
worlf  was  done.  Per  Abbott,  C.  J.,  Je7i- 
nhif/s  V.  Griffiths,  Ry.  &  M.  43.  A  part- 
onuier  not  being  a  jmrtncr,  may  sue  the 
others  separately  for  fittii;gsout  by  him  as 
ship's  husband.  Hcline  v.  Smith,  7  Bino-. 
709. 

{?/)  The  Nelson,  6  Rob.  A.  R.  227. 
Foreigners  were  hired  at  a  foreign  port 
under  a  stipulation  by  the  master  that  they 
should  continue  on  board,  or  that  he  would 
procure  them  a  passage  back  with  wages  ; 
LeM  that  the  ship  was  liable  for  wages  and 
costs,  and  that  the  circumstance  of  her 
having  changed  owners  did  not  vary  the 
liability.  Margaret,  3  Hagg.  238.  And, 
in  the  absence  of  the  ship,  and  claims  ad- 
mitted, a  warrant  of  arrest  was  decreed 
against  the  freight  and  master.  Where 
by  the  terms  of  the  charter-party  the  char- 
terer was  to  pay  disbursements  and  sea- 
men's wages,  but  the  owners  were  to  ap- 
point the  crew,  held  that  they  must  he 
considered  as  their  servants.  Fenton  v. 
Dublin  Steam  Pacliet  Company,  1  P.  & 
D.  103.  And  tlie  owners  are  liable  for 
an  injury  occasioned  l)y  the  unskilful  na- 
vigation of  the  vessel  whilst  so  under  the 
control  of  their  servants.     Ibid. 

{z)  So  in  general  for  all  necessary  sup- 
plies, if  fit  and  proper,  and  such  as  a  pru- 
dent owner  would  himself  have  ordered  ; 
and  even  for  money  advanced  for  such 
necessary  purposes.  Webster  y.  SccJiump, 
4  B.  &  A.  352.  Where  the  defendant  was 
sued  as  a  joint-owner  for  repairs  to  the 
vessel  ordered  by  the  ship's  husband,  held 
that  he  was  liable,  unless  he  could  show 
that  the  dealing  was  that  the  party  or- 
dering  the  repairs    was   to   be  looked  to 


exclusively.  Thompson  v.  Finden,  4  C. 
&  P.  159.  And  a  judgment  recovered  for 
the  same  demand  against  another  owner, 
held  inoperative,  iinless  satisfaction  also 
shown.  Thompson  v.  Finden,  4  C.  &  P. 
159.  The  master  is  at  liberty  to  procure 
another  ship  to  transport  the  goods  to 
their  destination,  and  will  be  entitled  to 
the  full  consideration  for  which  the  original 
contract  was  entered  into  ;  and  semhle,  if 
circumstances  render  it  necessary  that 
another  ship  be  procured,  and  it  can  only 
be  obtained  at  a  higher  rate  of  freight,  the 
owner  would  be  bound  by  the  act  of  his 
agent,  and  liable  for  the  increased  freight ; 
the  jury  being  the  proper  tribunal  to  de- 
cide as  to  the  propriety  of  the  measure,  the 
Court  would  not  disturb  their  finding. 
Shepton  v.  Thornton,  1  P.  &  D.  216. 

(a)  Speering  v.  Degrave,  2  Vern.  643. 
But  the  repairers,  at  their  election,  may 
sue  the  master.  Gounam  v.  Bennett,  2 
Str.  81G.  W'hcre  the  party  took  a  bill  of 
exchange  from  the  ship's  agent  at  Calcutta, 
instead  of  cash  tendered,  held  that  he 
could  not  afterwards  sue  the  ship  upon  the 
bankruptcy  of  the  owners.  W.  Money,  2 
Hagg.  136. 
(6)  Clarke  v.  Mumford,  3  Camp.  57. 
(c)  Meek  V.  Oxlade  and  others,  1  N.  R. 
289. 

{d)  Cotterill  v.  Ajjsey,  6  Taunt.  322. 
Heath  v.  Freeland,  1  M.  &  W.  543. 

(c)  Atkinson  v.  Bell,  8  B.  &  C.  283. 
Secus,  where  the  plaintiff  works  up  the 
materials  of  the  employer ;  for  then  the 
claim  is  simply  for  work  and  labour  on 
materials  which  could  not  be  otherwise  ap- 
propriated ;  in  the  former  case  the  party  ap- 
plies his  labour  to  his  own  materials,  which 
he  is  not  bound  to  appropriate  to  the  em- 
ployer ;  the  labour  is  for  himself,  and  not 
for  his  employer;  he  has  no  right  of  action 
till  the  cliattel  is  complete,  and  has  been 
accepted  by  the  employer,  and  he  may  then 
sue  cither  for  goods  sold  and  delivered  or 
on  the  sjjecial  contract.  See  the  observa- 
tions of  Bayley,  J.,  8  B.  &  C.   283. 

A  broker  had  by  deed  effected  insurances 
with  a  company  of  which  he  was  a  niendser, 
for  the  defendants,  and  covenanted  to  pay 
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2(llv.  Unless  there  be  some  ex])ross  stipulation  to  the  contrary,  whenever   Perform- 
a  specific  sum  is  to  be  paid  for  specific  work  (/),  the  performance  or  service   ^°^''' 
is  a  condition  precedent  j  there  being  one  consideration,  and  one  debt,  they 
cannot  be  divided  (g). 


the  premiums,  hut  tliis  he  had  not  in  fact 
(lone  ;  in  an  action  brougjlit  by  bis  assignees 
for  premiums  and  for  brokerage,  held,  that 
altliough  the  count  for  money  paid  could 
not  he  supported,  yet  that  they  were  en- 
titled to  recover  for  the  latter,  under  the 
count  for  work,  &c.  as  a  broker,  although 
the  claim  was  stated  in  the  particulars  as 
for  "insurance claim," which  might  include 
every  possible  claim  a  broker  might  have  in 
respect  of  effecting  policies ;  that  they  were 
also  entitled  to  recover  the  premiums  on 
the  count  for  premiums,  in  respect  of  the 
bankrupts  "  having  before  then  under- 
written and  subscribed,  and  caused  and 
procured  to  be  underwritten  and  sub- 
scribed," upon  the  latter  part  of  the  count, 
not  being  bound  to  prove  the  entire  count. 
Power  V.  Butcher,  10  B.  &  C.  329. 

(./")  ^^  licrc  a  shipwright  had  undertaken 
to  repair  a  ship  which  had  put  into  portiu 
a  damaged  state,  and  during  the  progress 
of  the  work  required  payment  in  respect  of 
the  workalready  done,and  withoutpayment 
refused  to  proceed,  and  the  ship  lost  her 
voyage;  it  was  held  that  the  plaintiff  was 
entitled  to  recover  for  the  work  done, 
there  being  no  contract  to  do  specific  work 
for  a  specific  sum.  Roberts  v.  Havelocke, 
3  B.  Sc  Ad.  304. 

(ij)  Per  Lawrence,  J.  in  Cutter  v.  Poioell, 
6T.  R.  32G.  And  see  the  observations  of 
Lawrence  and  Le  Blanc,  Js.,  in  Basteti  v. 
Butter,  7  East,  484  ;  supra,  1207. 

Where  .4 .  undertook  for  10/.  to  repair 
and  render  perfect  a  chandelier  in  a  da- 
maged state,  and  repaired  it  in  part,  but 
did  not  make  it  perfect,  it  was  held  that 
he  could  not  recover  for  work  done  and 
materials  found,  altliough  the  defendant 
had  been  benefited  to  the  amount  of  oZ., 
and  had  not  returned  the  icicles  added  by 
the  plaintiff.  Sinclair  v.  Bowles,  9  B.  &  C. 
92.  Note,  that  there  had  been  no  demand 
of  the  icicles. 

Ill  fJllk  V.  Hamlin,  3  Taunt.  52,  it  was 
held  that  a  builder  who  undertook  a  work 
of  specified  dimensions  and  materials,  and 
deviated  from  the  S|)ecificatiou,  could  not 
recover  on  a  quantum  valebant  for  the 
work,  labour  and  materials. 

So  in  Rees  v.  Lines,  8  C.  &  P.  12G,  it  was 
held  that  where  the  plaintiff  cannot  reco- 
ver on  a  special  contract  to  build  a  house 
at  a  specific  price,  he  cannot  (having  failed 
to  prove,  as  alleged  in  a  special  count,  tiiat 
the  defendant  prevented  him  from  com- 
pleting the  work,  or  abandoned  the  con- 
tract), under  the  general  counts,  for  any- 
thing except  extras  not  in  the  contract ; 
the  contract  being  to  perform  a  specific 
work  for  a  specific  sum.  Note,  that  in 
that  case  there  was,  in  addition  to  the  spe- 


cial count,  a  general  count  for  goods  sold 
and  delivered,  and  the  particulars  were  for 
work  and  labour. 

The  defendant  empowered  the  plaintiff, 
a  surveyor,  to  negociatewith  commissioners 
for  the  M/e  of  her  reversionary  interest  in 
freehold  premises,  and  undertook  to  pay 
him  two  per  cent,  on  the  sum  obtained, 
either  l)y  private  treaty,  arbitration,  or 
verdict  of  a  jury,  for  his  trouble  and  exer- 
tions ;  the  plaintiff  not  agreeing  with 
the  commissioners,  a  sum  was  afterwards 
awarded  by  a  jury,  and  upon  the  plaintiff 
being  called  on  to  execute  the  conveyance, 
the  execution  by  an  incumbrancer  was  ;;lso 
required,  which  the  defendant  declining  to 
obtain,  the  money  was  paid  into  the  Bank, 
and  remained  there  at  the  time  of  the  action 
being  brought :  held,  that  the  receipt  of  the 
money  not  lieing  delayed  by  any  wilful  act 
of  the  defendant,  the  action  was  commenced 
too  soon  ;  until  the  incumbrancer  had  been 
paid,  the  sura  to  be  received  by  the  de- 
fendant could  not  be  ascertained.  Bull  v. 
Price,  7  Bing.  237  ;  and  5  M.  &  P.  2. 

In  the  case" of  Cutter  v.  Powell,  6  T.  R., 
326,  where  the  employer  engaged  in  writing 
to  pay  a  sailor  the  sum  of  tliirty  guineas, 
provided  he  proceeded  and  continued  and 
did  his  duty  on  board  for  the  voyage,  and 
before  the  end  of  the  voyage  the  sailor  died, 
it  was  held  that  the  contract  was  entire, 
and  that  as  the  service,  which  was  a  con- 
dition precedent,  had  not  been  performed, 
nothing  could  be  recovered. 

In  the  Countess  of  Plymouth  \.  Throg- 
morton,  in  error,  1  Salk.  65,  (wiiich  was 
cited  by  Lawrence,  J.  in  the  preceding 
case),  the  defendant's  testator  had  ap- 
pointed the  plaintiff  to  recdve  his  rents, 
and  promised  to  pay  100  Z.  a  year  for  the 
service,  and  the  testator  died  after  the 
plaintiff  had  served  hhn  for  three  quarters 
of  a  year,  and  the  Court  lield  that  the  eon- 
tract'being  entire,  could  not  be  divided. 

The  Court,  in  the  case  of  Cutter  v. 
Powell,  seem  to  have  been  of  opinion,  tliat 
if  a  mercantile  custom  to  that  eff.ct  could 
have  beeu  shown,  the  contract  might  have 
been  treated  as  divisible.  In  that  case 
also,  Lawrence,  J.  said  that  a  common  ser- 
vant, although  hired  in  a  general  way,  was 
to  be  considered  as  hired  with  reference  to 
the  general  understanding  upon  the  sub- 
ject, that  the  servant  shall  be  entitled  to 
his  wages  for  the  time  he  served,  though 
he  do  not  continue  in  the  service  for  a 
year. 

In  R.  V.  Whittlebury,  6  T.  R.  467, 
Lawrence,  .1.  observed  that  nothing  could 
be  due  to  the  servant  (who  was,  it  seems, 
a  servant  in  husbandry  y  till  the  completion 
of  the  year,  or  the  end  of  the  service. 
4  O  4 
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In  an  action  for  making  a  coat,  which  has  been  returned,  the  plaintiff 
must  show  that  it  was  made  according  to  the  order  given  (h). 

A  herald,  in  an  action  for  making  out  the  defendant's  pedigree,  must 
adduce  general  evidence  to  show  that  it  was  made  out  according  to  the  laM-^s 
of  heraldry  (i). 

In  an  action  by  one  who  has  contracted  to  serve  for  a  stipulated  time  as 
a  clerk,  or  servant,  it  is  sufficient  to  show  that  he  was  ready  to  render  his 
services,  if  called  upon,  although  during  part  of  the  time  he  was  not  actually 
employed  {k). 

Where  a  clerk  (Z),  employed  at  a  certain  salary,  payable  quarterly,  was 
discharged  in  the  middle  of  a  quarter,  but  was  ready  and  tendered  himself 
to  serve  for  the  remainder  of  the  quarter,  it  was  held  that  he  was  entitled  to 
recover  for  the  whole  quarter  (»j). 

Upon  an  indebitatus  assumpsit  to  recover  for  the  board  and  schooling  of 
the  defendant's  son,  at  his  request,  the  plaintiff  is  entitled  to  recover  in 


In  Dalton,  c.  58,  Com.  Dig.  Justices  of 
the  Peace,  B.  63,  it  is  laid  down,  that  if 
a  servant  shall  of  his  own  accord  depart 
from  his  master  hefore  his  time  expire,  he 
shall  not  have  his  wages  ;  hut  if  he  depart 
with  the  consent  of  his  master,  he  shall 
have  wages  for  the  time  he  served.  Com. 
Dig.  Justices  of  the  Peace,  B.  63;  5  Burn's 
J.  183. 

In  Spain  v.  Arnott,  2  Starkie's  C.  256, 
where  a  servant  in  husbandry  refused  to 
obey  his  master's  reasonable  orders,  and 
the  master  told  him  to  go  about  his  busi- 
ness, and  the  servant  left  the  service 
without  offering  submission,  or  to  obey  the 
orders,  Lord  Ellenborough  held  that  the 
servant  was  not  entitled  to  recover,  and 
said  that  the  year  must  be  completed  before 
the  servant  was  entitled  to  be  paid. 

According  to  the  usual  practice  and 
understanding  as  to  the  hiring  of  domtstic 
servants,  it  seems  that  either  master  or 
servant  may  put  an  end  to  the  contract  by 
a  month's  notice ;  and  therefore  if  the  ser- 
vant give  such  notice,  and  serve  for  the 
subsequeiit  month,  he  would  probably  he 
considered  as  entitled  to  wages  up  to  that 
time.  But  it  seems  to  be  clear,  that  if  a 
servant  were  to  depart  the  service  without 
notice  he  would  not  be  entitled  to  any 
wages,  for  he  would  not  have  performed 
the  contract,  either  by  actual  service,  or 
by  giving  the  usual  notice  for  dissolving 
tlie  contract ;  and  the  same  principle  ap- 
plies where  the  master  dismisses  tlie  ser- 
vant immediately  for  refusing  to  obey  his 
reasonable  orders,  or  for  conduct  so  immoral 
as  to  warrant  the  discharge. 

A  servant  leaving  without  notice  in  the 
middle  of  year  for  indecent  conduct,  cannot 
recover  for  any  part  of  the  year.  Per  Lord 
Tenterden,  4  C.  &  P.  203.  Turner  v.  Ro- 
binson, o  B.  &  Ad.  789. 

\Vln;re  articles  had  been  signed  as  re- 
quired by  the  5  &  U  Will.  4,  c.  19,  and  a 
seaman  had  quitted  the  vessel  after  the 
voyage  and  return  into  port,  but  before  the 
cargo  had  bccu  discharged,  it  was  held  that 


he  did  not  thereby  forfeit  his  whole  wages 
within  sec.  9,  but  a  month  only  within 
sec.  7.  M'Donald  v.  Topling,  4  M.  &  W. 
285. 

A  master  can  only  dismiss  a  servant 
hired  by  the  year  at  any  intermediate 
period,  for  moral  misconduct,  wilful  dis- 
obedience, or  habitual  neglect  of  duty. 
Callo  V.  Brouncker,  4  C.  &  P.  518. 

"Where  the  plaintiff  was  a  traveller  hired 
by  the  year,  and  he  had  been  guilty  of  as- 
saulting with  intent,  &:c.  the  defendant's 
maid  servant;  held  that  it  was  a  good 
ground  of  dismissal,  and  that  the  defendant 
was  not  compellable  to  pay  wages  even  for 
the  time  he  had  served,  at  all  events  not 
beyond.     Atklny.  Acton,  4  C.  &  P.  208. 

Where  the  clothes  furnished  by  the  mas- 
ter were  to  become  the  servant's  at  the  end 
of  the  year,  it  was  held,  that  having  been 
dismissed  before  the  end  of  the  year,  he 
could  not  maintain  trover  for  them ;  in  case 
of  his  being  prevented  from  becommg  en- 
titled to  them  by  a  wrongful  dismissal, 
his  action  should  be  framed  accordingly. 
Crocker  v.  Mohjneux,  3  C  &  P.  472. 

(h)  Hay  den  v.  Hay  ward,  1  Camp.  180. 

(i)  Townsend  and  another  v.  Neale, 
2  Camp.  191. 

(k)  2  Starkie's  C.  198. 

{I)  A  general  hiring  of  a  clerk  is  a 
liiring  for  a  year.  Beeston  v.  Collyer,  4 
Bing'.  309. 

(/«)  Gandall  v.  Pontigny,  1  Starkie's 
C.  198.  Where  seamen's  wages  were  by 
the  contract  subject  to  forfeiture  for  dis- 
obedience, and  disobedience  was  proved, 
but  appeared  to  have  resulted  from  pre- 
vious misconduct  on  the  part  of  the  ow- 
ners, it  was  held  that  the  plaintiff  was 
entitled  to   recover.     Train  v.  Bennett, 

1  Malk.  &  M.  C.  92.     See  Neave  v.  Pratt, 

2  K.  R.  408.  Spain  v.  Arnott,  2  Star- 
kit's  C.  256.  Eardleu  v.  Price,  2  N.  R. 
333.  Robinson  v.  Hardman.  3  Esp.  C. 
235.  Chandler  v.  Greaves,  2  H.  B.  606. 
liullev.  llcightman,2  East,  145. 
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respect  of  a  quarter  which  has  elapsed  after  the  son  was  removed  from   Perform- 
the  school ;  a  quarter's  notice  being  requisite  by  the  terms  of  the  contract,   ance. 
and  no  notice  having  been  given  («). 

And  a  servant  is  entitled  to  recover  for  wages,  although  during  part  of  the 
time  for  which  he  contracted  to  serve  he  was  incapacitated  from  actual 
service  by  sickness  (o). 

But  in  this,  as  well  as  in  all  other  cases,  unless  the  contract  has  been 
actually  performed,  or  unless  that  has  been  done  which  is  equivalent  to  per- 
formance, and  the  contract  has  not  been  wholly  rescinded,  the  plaintiff  i» 
not  entitled  to  recover  on  the  general  counts,  but  must  declare  for  breach 
of  the  special  contract  (p).  Upon  a  special  plea  in  an  action  for  dismissing 
the  plaintiff  under  a  contract  for  service,  justifying  the  dismissal,  the 
defendant  was  held  to  have  the  right  to  begin  (q). 

In  an  action  by  a  seaman  for  wages,  the  plaintiff  is  not  bound  to  show  that 
the  ship  earned  freight ;  the  defendant  must  prove  the  negative,  if  such 
proof  will  supply  a  defence  (r).  So  the  defendant  is  bound  to  prove  any 
special  ground  of  forfeiture  alleged. 


(n)  Eardley  v.  Price,  2  N.  R.  333. 
The  Court  observed,  that  the  moment  the 
son  was  removed  without  notice,  the  quar- 
ter's payment  became  due,  which  showed 
that  it  was  due  in  respect  of  the  things 
previously  furnished. 

(o)  R.  v.  Wlntersett,  Cald.  298;  4 
Burn's  J.  332.  B.  v.  Sutton,  5  T.  R. 
657. 

(p)  Hulle  V.  Heightman,  2  East,  145. 
West07i  V.  Doicnes,  Doug.  23. 

(q)  Harnett  v.  Johnson,  9  C  &  P. 
206. 

(r)  Braion  v.  Milner,  7   Taunt.  319. 

But  the  earning  of  freight  is  not  in  all 

cases  necessary  to  entitle  seamen  to  their 

wages  :  as  exception,  a  ship  goes  out  in 

search  of  a  cargo,  and  not  being  able  to 

procure  one,  returns  empty,  will  the  seamen 

be  entitled  to  their  wages,  unless  there  be 

an  agreement  to   the  contrary.      See  the 

judgment  of  Lord  Stowell,  in  the  case  of 

The  Neptiine,  Clarke,  A.  H.  227.     Abbott 

oti  S.485.  Where  upon  an  entire  voyage  out 

and  home,  the  ship  and  cargo  were  totally 

lost  on  her  return,  it  was  held,  that  the 

seaman  was  not  entitled  to  recover  wages, 

from  the    circumstance  of   the    ship  and 

cargo  having  been  insured;    the   lien  for 

wages  is  only  on  the  ship  and  freight  ap- 

l)ur°tenant   thereto ;    if  the  seaman   could 

look  to  the  insurance  as  a  security  for  his 

wages,  it  would  be  a  substitution  for  his 

own    private    insurance,   and    defeat    the 

policy  of  the  law,  which  does  not  allow 

him  to  insure  his  wages.     Lady  Durham, 

3  Hagg.  196. 

The  condemnation  of  the  vessal  for  hav- 
ing been  engaged  in  illegal  trading,  to 
which  the  mariners  are  not  parties,  and 
consequent  interruption  and  loss  of  the 
voyage,  does  not  work  a  forfeiture  of 
wages,  nor  bar  the  right  of  actiou  against 
the  owner.     2  Hagg.  3. 

A  uiaviner  upon  a  dispute  with  the 
mate,  and  order  by  him  to  leave  the  vessel, 
did  80 ;  being  afterwards  met  by  the  cap- 


tain, he  was  ordered  to  return,  which  he 
promised  to  do,  but  never  did,  and  entered 
on  board  another  ship;  it  was  held  to 
amount  to  desertion  and  forfeiture  of 
wages.     Jupiter,  1  Hagg.  221. 

The  plaintiff,  a  seaman,  entered  into  a 
contract,  stipulating  for  a  forfeiture  of  his 
share  of  the  proceeds  in  case  of  deserting, 
or   of  not  faithfully   serving    during   the 
voyage  ;  having  been  left  ashore  in  conse- 
quence of  having  gone  away  after  being 
forbidden  by  the  captain,  although  he  sub- 
sequently obtained  leave  from  an  inferior 
officer,    it   was    held,    that    although    his 
conduct  did  not  amount  to  desertion,  yet 
having  failed  in  performance  of  the  articles 
through  his  own    fault,  he  could  not  re- 
cover ;    and  that    although    such  defence 
was  put  in  issue  on  all  the  pleas  as  upon 
the  fact  of  desertion,  yet  that  the  plaintiff 
having  averred  that  he  had  been  left  a- 
shore  without  reasonable  cause,  which  on 
the  plea  nil  debet  he  must  prove,  the  de- 
fendant was  not  confined  by  the  pleas  to 
the  fact  of  desertion.    Sherman  v.  jBe«- 
nett,  1  M.  &  M.  489. 

Where  drunkenness  is  allowed  to  be  a 
cause  of  forfeiture,  it  means  habitual,  and 
not  merely  occasional.     lb. 

Occasional  intoxication,  where  more 
frequent  and  partly  accounted  for  by  a 
disorder  producing  great  debility,  and 
giving  undue  force  to  the  use  of  strong 
liquors  even  moderately  used,  was  held  not 
to  amount  to  forfeiture  of  wages.  Lady 
Campbell,  2  Hagg.  5. 

Where  temporary  absence,  the  result  of 
intoxication,  had  been  treated  as  deser- 
tion, and  the  party  im])risoned  abroad 
seventy  five  days,  and  brought  home  to 
England  as  a  prisoner  without  being  per- 
mitted to  do  any  duty  on  board,  although 
willing,  the  Court  pronounced  him  to  be 
entitled  to  wages,  with  costs.  Ealing 
Grove, '2  Ilagg.  15. 

Where  the  deviation  was  in  no  way  con- 
nected with  the  general  object  of  the  voy- 
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Where  a  sailor  contracted  to  serve  on  a  voyage  from  Altona  to  London 
and  back  again,  but  it  was  stipulated  that  he  should  not  be  entitled  to  his 
wages  till  the  end  of  the  voyage,  and  upon  the  arrival  of  the  ship  in  Loudon 
the  captain  dismissed  the  plaintiff,  but  in  a  few  days  afterwards  required 
him  to  go  on  board  again,  which  he  refused  to  do,  the  Court  held  that  he 
was  not  entitled  to  recover  pro  rata,  on  the  ground  that  the  contract  had 
not  been  rescinded  by  the  defendant,  but  remained  still  open  (s). 

Where  by  the  contract,  the  surveyor's  certificate  in  case  of  any  alterations 
was  required,  it  was  held  that  such  certificate  was  a  condition  precedent  to 
the  right  to  recover  in  respect  of  alterations  {t). 

An  averment  in  the  plaintiff"'s  declaration  that  the  defendant  prevented 
him  from  completing  the  execution  of  specific  works  (to  be  executed  for  a 
specific),  and  had  abandoned  the  contract,  is  not  proved  by  evidence  that 
when  the  plaintiff  asked  for  money,  the  defendant  said  he  would  never 
pay  a  farthing,  the  defendant  not  being  then  liable  to  pay  anything  («). 

The  defendant  cannot  object  tliat  the  plaintiff  has  omitted  to  do  an  act 
where  such  omission  was  at  the  defendant's  own  request  {x). 

In  an  action  for  a  reward,  offered  to  "  whomsoever  should  give  informa- 
tion whereby  the  property  taken  on  a  robbery  might  be  traced,  on  convic- 
tion of  the  parties,"  it  was  held,  that  the  party  entitled  was  he  who  first 
gave  such  information,  although  it  was  not  communicated  immediately  to 
the  party  robbed,  but  to  a  party  authorised  to  receive  it  and  act  in  the  ap- 
prehension, as  a  constable  {y). 

In  assumpsit  for  work  and  labour,  and  materials,  the  defendants  having 
employed  the  plaintiff  to  survey  a  parish  and  furnish  a  map,  to  be  laid  be- 


ape,  nor  growing  out  of  accident  or  over- 
ruling authority,  wliich  would  not  have 
amounted  to  a  breach  of  the  mariner's  con- 
tract, and  the  refusal  to  work  in  the  de- 
livery of  the  original  cargo  was  attribu- 
table to  misapprehension  and  uncertainty 
of  circumstances  in  wiiich  the  crew  were 
placed,  and  a  want  of  proper  communica- 
tion to  them  by  the  master,  the  Court  pro- 
nounced for  the  whole  wages.  Caoibrldgc, 
1  Hagg.  243. 

A  regulation  in  the  ship's  articles  '"'  that 
every  seaman  committed  to  custody  for  the 
preservation  of  good  order,  should  forfeit 
his  wages,  together  with  everything  be- 
longing to  him  on  board,"  was  held  proper, 
though  not  directly  authorised  by  2  Geo. 
2,  c.  35.  Rice  v.  Haylett,  3  C.  &  P. 
534. 

Upon  a  divided  voyage,  the  ship  earning 
freight  at  the  several  intermediate  ports  of 
delivery,  held  that  the  seamen's  wages 
were  due  on  arrival  at  each  port ;  and  the 
Court  refused  to  sanction  a  covenant  in- 
serted in  the  articles  that  the  mariners 
shoi.ldnot  be  entitled  to  any  part  until  the 
actual  arrival  at  the  last  place.  The 
Juliana,  2  Dods.  5U4. 

Where  the  sale  abroad  of  a  British  ship 
appeared  to  be  merely  colourable,  the 
Court  held  that  it  had  clearly  authority 
to  enforce  the  claims  of  a  British  mariner 
for  wages,  under  a  contract  entered  into  in 
this  country.     The  BatnvUi,  2  Dods.  .'iOO. 

A  i)ilnt  is  not,  under  52  (leo.  3,  c.  3,  s. 
42,  entitled  to  claim  wages  for  the  time  he 


remains  under  quarantine   as    lay    days. 
Bee,  2  Dods.  498. 

Although  by  the  general  rule  a  master 
can  only  discharge  seamen  in  a  foreign 
land  with  their  consent,  ^'- pur  cause  aval- 
able,"  yet  there  may  be  cases,  as  of  semi, 
naufrafjiuin,  in  which,  upon  proper  con- 
ditiisns  against  their  being  damnified,  he 
may,  by  discharging  them,  relieve  his 
owners  from  the  burthen  of  the  expense  of 
maintenance  and  wages  from  which  tliey 
can  derive  no  benefit ;  viz.  by  providing 
them  with  a  means  of  returning  home,  and 
payins  their  wages  up  to  their  arrival. 
Elizabeth,  2  Dods.  403. 

(.<()  Hullew  He'iqhtman,  2  East,  145. 

\t)  Morgan  v.  Birnie,  9  Bing  672.  The 
approval  of  a  contracting  party  has  been 
held  not  to  constitute  a  condition  prece- 
dent. See  Ballman  v.  King,  4  Bing, 
N.  C.  10(). 

(u)  Bees  v.  Lines,  8  C.  &  P.  120. 
Secus,  where  there  is  no  specific  price 
agreed  on  for  specific  work.  Roberts  v. 
Haveloch,  3  B.  &  Ad.  4G4. 

(ar)  Action  for  demurrage  against  the 
charterer  by  the  owner;  the  latter  had 
omitted  to  procure  the  necessary  papers 
previous  to  discharging  the  cargo,  but  had 
been  prevented  doing  so  at  the  defendant's 
own  request;  held  that  the  plaintiff's 
omission  to  procure  such  papers  was  no 
answer  to  the  action.  Fiirnell  v.  Thomas, 
5  Bin-.  1H8;  and  2  M.  .^.  P.  20n. 

{>/)  Laneaster  v.  Walsh,  4  M.  &  W. 
10.' 
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fore  commissioners  of  enclosure  ;  it  was  held,  that  the  jury  having  found  the  1  erfo,  ,u- 
.^■orkto  have  been  done,  and  satisfactorily,  and  the  defendants  having  had 
reasonable  time  for  ascertaining  its  correctness,  in  the  absence  of  any  contract 
for  a  specific  price  for  the  work,  the  plaintiff  was  not  precluded  from  re- 
coverino-  what  the  jury  might  consider  a  reasonable  remuneration  on  the 
ground  of  his  having  refused  the  map,  &c.,  except  on  payment  ot  his  own 

demand  (z).  ViIup 

3dly   Where  the  plaintiff  sues  upon  a  quatitum  meruit,  no  specihc  remune-      aiue. 
ration  having  been  agreed  on,  the  amount  is  of  course  a  question  for  the 
jury  (a).    In  the  case  of  an  architect  or  surveyor  it  is  a  question  for  the  jury, 
whether  the   usual  commission   of  five  per  cent,  be,   under  the    circum- 
stances, a  reasonable  charge  (/>).  ,        T  •     4.  X 

Where  upon  a  specified  event,  the  amount  of  remuneration  is  subject  to 
diminution,  the  burthen  of  proof  lies  of  course  upon  the  defendant  (e). 

Althou-h  a  certain  price  has  been  agreed  for,  yet  it  is  incumbent  on 
the  plaintiff  to  show  that  his  work  was  properly  done  according  to  the 
contract,  if  that  be  disputed,  in  order  to  prove  that  he  is  entitled  to  his 
reward;  otherwise  he  has  not  performed  that  which  he  undertook  to  do, 
and  the  consideration  fails  (rf),  even  as  it  seems,  although  no  notice  has 
been  o:iven  that  his  performance  of  the  contract  will  be  disputed  (no- 
where the  work  has  been  defectively  performed  (/),  it  seems  to  be  now  {g) 
settled  that  he  cannot  recover  beyond  the  amount  of  the  benefit  actually 
derived  by  the  defendant  from  the  work  and  materials;  and  it  seems,  that 
where  the  work  is  so  ill  executed  as  to  be  wholly  inadequate  to  the  purposes 
for  which  it  was  intended,  the  plaintiff  is  not  entitled  to  recover  at  all  (A). 
If  the  artist  vary  from  the  specification  he  is  entitled  only  to  the  price 
agreed  on,  reduced  by  such  a  sum  as  would  be  necessary  for  completing  the 

contract  (J). 
And  where  the  services  of  an  attorney,  auctioneer,  or  other  agent,  turn 

(z)  Hughes  v.  Lamiy,  5  M.  &  W.  183.  only  claim  half  wages.  Hooghton,  3  Hagg. 

(a)  It  will  be  presumed,  that  the  parties  100.  ^  .  t.  .  n  t 
meant  to  contract  for  the  accustomed  re-  {d)  Per  Le  Blane  J^  m  Basten  v  But- 
mme  ation  wl,ere  any  custom  exists  as  to  ter,  7  East,  484.  mu  v-  i^-;^"j,  3 
theamomit.  In  Brown  v.  Nalrne,9C.  Taunt.  62,  where  a  buil.er  undertook  a 
&  P  ^04  the  iury  found  the  practice  to  workofspecihed  dimensions  and  materials, 
be  for'  the  broker  to  reeeive  five  per  cent.  and  deviated  from  the  specification.  i>u- 
commission  for  obtaining  freight,  where  pra,VSm.  n  v.^t  AIQ 
there  is  no  special  agreement,  or   unless  ^e)  Basten  y.  Buffer,!  Ea.t,  4/ J. 

he  ship  chartered  on  a  tender.  (/)  Where  tlie  defendant  ordered  a  ma- 

(b )  Chawnmi  v.  Be  Tastet,  2  Starkie's  chine,  of  which  the  plaintiff  was  a  patentee, 
C  ■■")4  See  Upsdell  v.  Steicart.  Peakc's  to  be  put  up  in  his  brewhouse,  and  the 
C'293.     Malflnj  v.    Christie,   1   Esp.  C.  plaintiff  made  the  machine  but  it  was  tonnd 


340. 


^^  that  it  did  not  answer  the  purpose  of  a 

'fc^  Where  the  ship's  articles  contained  brewhouse;    in  the   absence  of  fraud   or 

the  clause  usual  in  tiie  Baltic  trade,  that  warranty,  it  was   held   that  the  plaintiff 

in  case  of  the  vessel  wintering  abroad  on  was  entitled  to  recover.     Uiunfer  v.  Uup- 

account  of  ice,  the  seamen  should  receive  hins,  4  M.  k.  W.  390. 

only  half  wages  during  the  detention,  and  {g)  It  was  formerly  the  cm.rse  to  allow 

the'^sl.ip   being  engaged    as  a   "  general"  the  plaintiff  to  recover  the  stipulated  pnc  , 

ship,  "went  o\it  seeking,"  and  not  being  and   to   drive    the    defendant   to  a  cro.s- 

able  to  get  a  car^o  on  account  of  the  ice,  acticn.     See  Brcncn  v.  Dcuus,   ^ited    by 

remained  in  the  river  for  safety  until  the  Lawrence,  J.  m  Basten  v.  Butte,,!  Ea.t 

ice  broke  up,  held,  that  although  not  pre-  484 ;  snpra,  1207  ;  and  De7iew  v.  JJave<  ell, 

vented  by   ice  from   returning  without  a  3  Ca;i  p.  451.                                       ino„,,> 

cai-o,  yet,  that  as  the  want  of  one  was  a  {h)  See  Farnsworth  v.  Garrard,  1  Camp. 

reasonable  cause  of  detention,  and  of  the  3G ;  5M/;r«,  1207.                   ,  ^r    t    u  oi>i 

ship  wintering  abroad,  and  that  within  the  ( i)   Thurnlony.  Place,  1  M.  &  R.  .18. 

meaiii.ig  of  the  articles,    the    men   could  See  Chapel  v,  IJicks,  2  C  &  M.  -14. 
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WORK    AND    LABOUR  : 


Value.  out  to  have  been  wholly  abortive  in  consequence  of  negligence,  he  is  not 

entitled  to  any  compensation  (y). 

But  notwithstanding  the  universality  of  the  position,  that  performance, 
when  it  is  the  consideration  for  the  payment  of  the  stipulated  price,  is  a 
condition  precedent,  yet  the  conduct  of  the  employer  in  adopting  the  con- 
tract, when,  if  he  disputed  the  performance,  he  had  it  in  his  power  to  rescind 
it  in  toto  by  placing  the  parties  in  statu  quo,  affords,  as  against  him,  a  con- 
clusive presumption  that  the  work  has  been  properly  executed,  or  at  all 
events  excludes  the  party  acquiescing  from  taking  the  objection. 

Instances  to  this  effect  have  already  been  cited  {k).   The  principle  extends 
/  to  all  cases  of  executory  contracts  for  works  of  art  to  be  delivered  in  a 

complete  state.  The  party  receiving  the  work  under  a  specific  contract 
must  abide  by  it,  or  rescind  it  in  toto. 

Where  such  a  complete  return  and  rescinding  of  the  contract  is  from  the 
nature  of  the  case  impracticable,  as  where  the  contract  is  to  build  a  wall, 
or  a  house,  on  the  premises  of  the  employer,  and  the  contract  cannot  be 
rescinded  in  toto,  then,  although  the  defendant  has  partially  availed  him- 
self of  the  plaintiff's  labour,  and  the  materials  su^iplied  by  him,  and  has  not 
rescinded  the  contract  in  toto,  yet  it  seems  now  to  be  settled,  that  if  the 
work  has  been  defectively  performed,  the  plaintiff  cannot  recover  but  on  a 
quantum  meruit  for  the  labour,  and  quantum  valebant  for  the  materials,  to 
the  amount  of  the  benefit  actually  derived. 

Where  the  defendant  had  ordered  a  number  of  pans  to  be  made  by  the 
plaintiff  for  the  manufacture  of  vitriol,  and  upon  trial  they  were  found  to  be 
wholly  inadequate  to  the  purpose  for  which  they  had  been  ordered,  it  was 
held,  that  after  tlie  defendant  had  found,  after  a  reasonable  trial,  that  the 
pans  were  wholly  ineffectual,  he  should  have  given  notice  to  the  defendant 
to  take  them  away,  who  would  then  have  been  boimd  to  take  them  away; 
but  that  as  the  defendant  had  retained  the  pans  without  giving  notice,  he 
would  be  liable  to  pay  as  much  as  the  joans  were  worth  (I). 
Defence.  If  a  party  who  has  contracted  for  a  specific  work  for  a  stipulated  price 

fail  to  execute  it  according  to  the  contract,  or  execute  it  improperly,  as  the 
performance  is  the  consideration  for  the  payment  of  the  price,  the  consi- 
deration fails ;  and  it  is  competent  to  the  employer  to  rescind  the  contract 
in  toto,  as  far  as  lies  in  his  power.  But  if  he  does  not  rescind  it  as  soon  as 
he  discovers  the  defect,  he  is,  it  seems,  liable  to  the  whole  price,  if  he  might 


{j)  Deneio  v.  Daverell,  3  Camp.  C.  451, 
cor.  Lord  Ellenborough.  Basten  v.  Butter, 
7  East,  479.  And  see  Farnsworth  v.  Gar- 
rard, 1  Camp.  36.  Duncan  v.  Blundell, 
3  Starkie's  C.  6.  Montriou  v.  Jeffreys, 
R.  &  M.  317.  Where  one  retained  under 
a  special  agreement  declares  {inter  alia), 
on  a  quantum  meruit  for  services,  the  de- 
fendant may  show  tlie  worthlessness  of  tlie 
service  under  the  plea  of  the  general  issues 
to  that  count.  Balllle  v.  Kelt,  4  Biiig. 
N.  C.  638. 

{k)  Grimaldl  v.  White,  4  Esp.  C.  9.5; 
supra,  878.  Fisher  v.  Saniuda,  1  Camp. 
190  ;  sujjra,  878.  Groning  v.  Mendham, 
1  Starkie's  C.  257;  supra,  1208. 

(Z)  Okell  V.  Smith,  1  Starkie's  C.  107. 
See  also  Fisher  v.  Samud.a,  1  Camp.  190, 
where,  in  an  action  for  fiiruisliing  the 
plaintiff  witli  unsound  beer,  Lord  Ellen- 


borough  said  that  it  was  the  duty  of  tlie 
purchaser  of  any  commodity,  immediately 
upon  discovering  that  it  was  not  according 
to  order,  and  unfit  for  the  purpose  for  which 
it  was  intended,  to  return  it  to  the  vendor, 
or  give  him  notice  to  take  it  back.  The 
plauitiff  having  contracted  to  repair  the 
defendant's  chandeliers  for  10/.  returned 
them  incompletely  repaired.  In  an  action 
for  work  and  labour,  it  was  held,  that  as 
the  plaintiff  had  not  performed  his  part  of 
the  contract,  he  could  not  recover  any- 
thing, although  tlie  jury  found  that  the 
repairs  were  worth  5/.  Tlie  plaintiff  con- 
tracted to  huiid  cottages  by  10th  October; 
they  are  notfinished  till  the  loth  ;  the  defen- 
dant accepts  the  cottages:  the  plaintitfmay 
recover  for  work  and  labour  and  materials. 
Lucas  V.  Godwin,  3  Bing.  N.  C.  737. 
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upon  discovering  the  defect  have  returned  the  articles,  and  in  other  cases  is  Defence, 
liable  to  the  amount  of  the  benefit  derived.  Where,  however,  he  seeks  to 
reduce  the  iilaintift"'s  claim  to  recover  the  stipulated  price,  on  the  ground 
of  mal-performance,  it  is  advisable,  although  perhaps  not  strictly  necessary, 
to  apprize  the  plaintiff  of  his  intention,  in  order  that  he  may  not  be  taken 
by  surprise  (?//). 

The  plaintiff  may  recover  for  work  done  under  a  special  cont  ract,  e.  g.  for 
the  building  of  cottages,  although  he  fails  in  a  point  which  does  not  go  to 
the  whole  consideration,  as  the  finishing  them  by  a  particular  time,  if  the 
defendant  takes  the  benefit  of  the  work  (?^). 

A  defendant  having  contracted  to  pay  a  specific  price  is  not  liable  in 
respect  of  alterations  consented  to  by  him  unless  he  be  informed,  or  must 
necessarily  be  aware  from  the  nature  of  the  alterations  that  the  price  will  be 
increased  (o). 

A  defendant  having  paid  money  into  Court,  may  under  the  plea  of 
nunquam  indebitatus  to  the  residue  in  an  action  of  indebitatus  assumpsit  on 
an  attorney's  bill,  prove  that  the  plaintiff  agreed  to  do  the  work  for  the 
costs  out  of  pocket,  which  did  not  exceed  the  sum  paid  in  (p). 

In  an  action  for  not  retaining  the  plaintiff  in  the  defendant's  service 
according  to  an  agreement,  with  a  count  on  a  quantum  meruit  for  services, 
to  the  first  of  which,  amongst  others,  the  defendant  pleaded  various  acts  of 
misconduct  on  the  part  of  the  plaintiff  as  justifying  his  dismissal,  it  was 
held,  that  it  was  sufficient  to  establish  one  good  ground  of  discharge,  and 
that  the  jury  were  justified  in  ascribing  the  discharge  to  the  general  nature 
of  the  plaintiff's  conduct,  and  not  to  the  formal  reason  assigned  at  the  time; 
and  that  as  to  the  second  count,  that  the  defendant  might,  under  the 
general  issue,  show  the  worthlessness  of  the  services,  and  the  jury  mio-ht 
take  his  conduct  in  such  service  into  consideration  in  estimating  the  value 
of  the  service  (5). 

In  an  action  upon  an  attorney's  bill,  negligence  cannot  be  set  up  as  a 
defence,  unless  it  has  been  so  gross  as  to  deprive  the  defendant  of  all  pos- 
sible benefit  from  the  service  (r),  if  it  can  even  then  (s). 

It  was  held  to  be  no  defence  to  an  action  on  an  attorney's  bill  for  prose- 
cuting a  suit  for  the  defendant,  that  no  benefit  had  been  derived  by  the  de- 
fendant, where  the  failure  did  not  result  wholly  from  the  plaintiff's  neg- 
ligence, but  partly  from  accident  (<). 

Where  a  person  is  employed  in  a  work  of  skill,  the  employer  buys  both 
the  judgment  and  labour  of  the  other,  and  if  the  attempt  fail  fur  want  of 
skill,  the  plaintiff  cannot  recover  (u).  It  is  otherwise  where  the  employer 
substitutes  his  own  judgment  (.r). 

(m)  Vide  supra,  1209.  case,  where  two  who  well  knew  the  plaintiff 

.    (n)  Lucas  v.  Godwin,  3  Bing.  N.  C.  as  a  land-surveyor  employed  him  to  value 

'^^'^-  moieties  of  an  estate  belonging  to  them, 

(0)  Lovelock  V.  King,  1  Mo.  &  R.  60.  Parke,  B.  said  that  he  at  first  doubted 

(p)  Jones  V.  Read,  5  Ad.  &  Ell.  529.  whether  it  was  competent  to  the  defendant 

{q)  BallUe  v.  Kell,  4  Bing.  N.  C.  638 ;  to  set  up  the  want  of  sufficient  and  com- 

and  6  Sc.  379.  And  see  Chappell  v.  Hicks,  petent  skill,  but  that  after  conferring  with 

2  C.  &  M.  214.  Coleridge  J.  he  thought  the  defence  ad- 

(r)  Templer  \.3PLachlan,  2  N.  R.  136.  missible. 
This  determination  was  previous  to  that  of  {t)  Dax  v.  Ward,  1  Starkie's  C  409. 

Hasten  v.  Butter,  7  East,  484.  See  also  Passmore  v.  Birnie,  2  Starkie'a 

{s)  Negligence  is  a  defence  under  the  C.  59. 
general  issue.     Fowler  v.  Macreth,  cor.  (m)  Per  Bayley  J.  in  Buncan  v.  Blun- 

Parke,  B.  York  Sum.  Ass.  1836.     In  that  dell,  3  Starkie's  C.  6,  where  the  plaintiff 

(x)  Duncan  v.  Blundell,  3  Starkie's  CO. 
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Npgli-  Where  the  demand  is  compounded  of  skill  and   things  administered,  if 

geiiue.  from  want  of  skill  no  benefit  is  derived,  the  plaintiff  cannot  recover.  Thus, 

to  an  action  by  an  apothecary  for  work  and  labour,  and  medicines  admi- 
nistered, it  is  a  good  defence  to  show  that  the  plaintiff  treated  his  patient 
ignorantly,  and  improperly  {y).  But  it  would  be  otherwise  if  the  medicines 
had  been  supplied  according  to  a  physician's  prescriptions  {z). 

It  is  a  good  defence  to  prove  that  the  plaintiff  induced  the  defendant  to 
employ  him  by  false  and  fraudulent  professions  of  his  skill.  An  empiric  who 
pretends  to  cure  by  sovereign  medicines,  and  who  by  false  representations 
induces  the  defendant  to  employ  him,  cannot  recover  for  medicines  and 
attendance  (a). 

Where  a  considerable  interval  has  elapsed  between  the  time  of  a  servant's 
quitting  the  service,  and  his  making  a  claim  for  wages,  it  is  presumable 
that  they  have  been  paid  {h). 

A  plaintiff  cannot  recover  for  his  labour  in  committing  an  illegal  act  (c)  ; 
as  for  running  an  illegal  race,  or  printing  an  illegal  book. 

An  action  for  the  breach  of  a  contract  of  hiring  for  a  year,  by  wrongful 
dismissal,  was  brought  before  the  end  of  the  year,  and  the  declaration  was 
for  wages  generally,  and  also  specially  for  damages  in  respect  of  such  dis- 
missal, and  all  matters  in  difference  were  referred;  it  was  found,  upon  a 
reference  of  a  second  action  brought  for  wages  accruing  subsequently  to  the 
commencement  of  the  first  action,  that  no  claim  was  made  upon  the  first 
reference  in  respect  thereof,  except  so  far  as  the  declaration  and  the  evi- 
dence of  the  employment  and  dismissal  might  amount  to  a  claim:  held,  that 
as  the  second  claim  was  within  the  scope  of  the  former  reference,  he  could 
not  make  it  the  subject-matter  of  a  second  action  {d). 

WRIT. 

As  to  the  proof  of  a  writ  and  its  effect  in  evidence,  see  Vol.  I.  tit.  Writ. 

See  as  to  the  construction  of  the  stat.  1  Will.  4,  c.  3,  s.  2,  as  to  returns, 
4  B.  &  Ad.  355.  When  the  rule  to  return  a  writ  (which  expires  in  four 
days  after  service  in  London  and  Middlesex,  and  in  six  days  elsewhere) 
expires  in  vacation,  the  sheriff  shall  file  it  at  the  expiration  of  the  rule,^  or 
as  soon  after  as  the  office  shall  be  open ;  and  the  day  and  hour  of  filing 
shall  be  indorsed  by  the  officer  with  whom  it  is  filed  {e). 

had,  by  the  defendant's  order,  erected  a  A  defendant  who  objects  that  the  plaintiff 

stove  in  the  shop  of  the  latter,  and  laid  was  not  quaUfied  to  practise  as  a  surgeon 

a  tube  under   the  floor  to  carry  off  the  for  want  of  the  examination  and  license 

smoke,  but  the   plan  had  entirely  failed.  required  by  the  stat,  3  H.  8,  c.  11,  s.  1, 

And  Bayley,  J.  said,  that  as  this  was  a  must  prove   tlie  fact.      Gremaire  v.  Le 

work  of  skill,  the  party  who  undertook  it  Clerck  Valois,  2  Camp.  C.  143.     But  as 

was  bound  to  know  whether  it  would  sue-  the  stat.  contains  no  prohibitory  clause, 

ceed  or  not.  it  seems  that  the  plaintiff,  though  he  may 

(y)  Kannen  v.  M'Midler,  Peake's  C.  be  liable  to  a  penalty  for  practising,  is 

59  cor.  Lord  Kenyon.  still  entitled  to  recover.     A  surgeon  who 

\z)  Per  Lord  Kenyon,  Ibid.  practises  as  a  physician  without  a  diploma, 

(ff)  Hupe  v.  Phelps,  2  Starkie's  C.  480.  cannot  maintain  an  action  for  fees.     Lips- 

And   see  Kannen  v.  M'^Muller,  Peake's  combe  v.  Holmes,  2  Camp.  C.  441 ;  and 

C.  59.      Diiffit  v.  James,  cited  7  East,  see  Tuson  v.  Batting,  3  Esq.  C.  192. 

480.     The  plaintiff,  in  an  action  on  a  pro-  (J))  Selleiiv.  Norman,  4  C.SiV.  87.  This 

missory   note,  given    in  consideration   of  is  of  course  a  mere  presumption,  in  fact,  for 

"  care  and  medical  attendance  bestowed  on  the  consideration  of  the  jury, 

the  maker,"  must,  the  consideration  being  (c)  Coatcs  v.  Hatton,  3  Starkie's  C.  61. 

disputed,  show  himself  to  be  properly  qua-  Vide  supra.  Vendor  and  Vendee. 

lifted   according   to   the    stat.  55   Geo.  3,  {d)  Dnnn  \.  Murray,  9  B.  &c  C.7S0. 

c.  194.    Blo(jg  V.  Pinkers,  1  B.  &  M.  125.  (e)  R.  G.,  Hil.  T.,  2  W.  4. 
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Every  writ  must  contain  the  names  of  all  tlie  defendants (<>),  the  name 
of  the  attorney  in  the  country,  as  well  as  of  the  arrent(y).  The  day  of 
service  must  be  indorsed  on  the  writ  served,  and  the  day  of  examination 
on  the  capias  (.7) ;  without  the  indorsements  specified  in  the  stat.  2  W.  4, 
c,  39,  s.  12,  a  writ  is  irregular,  but  not  void  {h). 


WRIT  OF  INQUIRY,  (i) 
The  only  question  upon  the  execution  of  a  writ  of  inquiry  is  as  to  the   What  to  be 
amount  of  the  damages ;  the  plaintiiF,  therefore,  need  adduce  no  proof  to   P™"'- 
establish  his  claim  to  damages,  but  only  as  to  the  quantum  (J).     If  he  sue 
on  a  bill  of  exchange  or  promissory  note,  proof  of  signatures  is  unneces- 
sary;   the   only    use  of   producing   the    instrument    is    to    show    whether 
the  payment    of  any   interest   is   indorsed   upon  it  (k).     And  the  ])lain- 
tiff  is  entitled  to  recover  nominal  damages  though  the  bills  be  not  pro- 
duced (l). 

If  the  plaintiff  give  no  evidence  on  one  or  more  of  the  counts,  he  may 
afterwards  sue  for  the  causes  of  action  contained  in  those  counts.  Where 
the  plaintiff  declared  on  a  promissory  note,  and  also  for  goods  sold,  but 
gave  no  evidence  on  the  latter  count,  it  was  held  that  thejudgment  was 
no  bar  to  a  subsequent  action  for  the  goods  sold  (>n). 

The  defendant  can  give  no  evidence,  except  in  reduction  of  damages. 
Where  judgment  had  been  given  against  the  defendant  on  demurrer,  and 
proof  was  given  that  she  had  acknowledged  the  debt  to  a  certain  amount, 
It  was  held  that  she  could  not  give  evidence  to  show  that  she  was  acting 
merely  as  agent  for  her  husband,  who  was  abroad  (n). 

If  one  party  appear  by  counsel  where  no  intimation  has  been  given  of  his 
intention,  and  the  other  party  is  desirous  of  appearing  by  counsel,  the  pro- 
per course  is  to  apply  to  the  sheriff  to  put  off  the  inquiry  (o). 

A  writ  of  inquiry  does  not  supply  the  omission  to  find  damages  on  the 
trial  of  a  traverse  of  a  return  to  a  mandamus  (p). 


(e)  R.  G.,  Michaelmas  1832. 

(/)  lb. 

(g)  lb. 

(h)  lb. 
^    (i)  Writs  of  inquiry,  their  returns,  and 
judgment  thereon,  are  regulated  by  1  W.  4 
c.  7.  J  > 

U)  Tripp  V.  Thomas,  3  B.  &  C.  429,  in 
an  action  for  words. 


(A)  Bevis  V.  Lindsell,  Str.  1 149 ;  3  Wils. 
155.  Shepherd  v.  Charter,  4  T.  R.  275. 
Green  v.  Hearne,  3  T.  R.  301. 

(Z)  Marshal  v.  Griffin,  1  R.  &  M  41. 

{m)  Seddon  v.  Tutop,  6  T.  R.  607. 

(«)  De  Gaillon  v.  Victoire  Harel 
L'Aig/e,  1  B.  &  P.  368. 

(o)  Elliott  V.  NicMin,  5  Price,  641. 

(/>)  Kynaston  v.  Mayor,  §-c.  of  Shrewa- 
hury,  Str.  1051. 


ADDENDA. 


APPENDIX    TO   VOLS.  II.  &  III. 


[Note,  that  the  same  alphabetical  arrangement  is  observed  in  the  Appendix  as 
in  the  Text,  to  the  pages  of  lohich  reference  is  madeJ] 


ABATEMENT,  p.  1. 

By  the  Stat.  3  &  4  W.  4,  c.  42,  s.  8,  no  plea  in  abatement  for  the  non- 
joinder of  any  person  as  a  co-defendant  shall  he  allowed  in  any  court  of 
common  law,  unless  it  shall  be  stated  in  such  plea  that  such  person  is 
resident  within  the  jurisdiction  of  the  court,  and  unless  the  place  of  residence 
of  such  person  shall  be  stated  with  convenient  certainty  in  an  affidavit 
verifying  such  plea. 

Sec.  11.  That  no  plea  in  abatement  for  a  misnomer  shall  be  allowed  in 
any  personal  action,  but  that  in  all  cases  in  which  a  misnomer  would,  but 
for  this  act,  have  been  by  law  pleadable  in  abatement,  in  such  actions  the 
defendant  shall  be  at  liberty  to  cause  the  declaration  to  be  amended  at  the 
costs  of  the  plaintiff,  by  inserting  the  right  name,  upon  a  Judge's  summons, 
founded  on  an  affidavit  of  the  right  name  ;  and  in  case  such  summons  shall 
be  discharged,  the  costs  of  such  application  shall  be  paid  by  the  party 
applying,  if  the  Judge  shall  think  fit. 

And  see  sec.  12,  cited  below,  tit.  Bill  of  Exchange,  as  to  written  instru- 
ments in  which  parties  are  designated  by  the  initial  letter  or  letters,  or  some 
contraction  of  the  Christian  or  first  name  or  names. 

One  only  of  two  joint  tenants  brings  an  action  of  detinue  for  goods, 
the  objection  can  only  be  taken  by  plea  in  abatement ;  the  rule  as  to  non- 
joinder of  plaintiffs  is  confined  to  actions  of  contract.  Broadbent  v.  Led- 
loard,  P.  &  D.  45. 

To  an  action  of  assumpsit,  the  defendant  pleaded  in  abatement  that  he 
was  liable  on  the  promises  alleged  only  jointly  with  other  persons;  the 
plaintiff"  proved  a  separate  debt  due  from  the  detendant  as  well  as  a  joint 
debt  due  from  him  and  another ;  it  was  held  that  the  i)lciintiff  was  entitled  to 
recover  the  amount  of  both  debts,  and  that  the  defendant  might  have  pleaded 
in  abatement  to  part  of  the  count,  and  in  bar  to  the  residue.  Hill  v. 
White  and  another,  6  Bing.  N.  C.  23  ;  and  8  Dowl.  63. 

Where  the  action  was  not  brought  until  the  statute  had  nearly  run,  and 
a  plea  of  non-joinder  of  parties  was  put  in,  the  Court  refused  to  amend. 
Roberts  v.  Ball,  6  Ad.  &  Ell.  778. 

ACCESSORY,  p.  4. 
All  those  who  assemble  themselves  together  with  an  intent  even  to  commit 
a  trespass,  the  execution  whereof  causes  a  felony  to  be  committed,  and 
continue  together  abetting  one  another  till  they  have  actually  put  their 
design  into  execution,  and  also  all  those  who  are  present  when  a  felony  is 
committed,  and  abet  the  doing  of  it,  are  principals  in  the  felony.  B.y.Hoioell, 
9  C.  &  P.  437. 

Where  persons  combine  to  stand  by  one  anotlier  in  a  breach  ofthe  peace, 
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■with  a  general  resolution  to  resist  all  opposers,  and  in  the  execution  of  their 
design  a  murder  is  committed,  all  of  the  company  are  equally  principals  in 
the  murder,  though  at  the  time  of  the  fact  some  of  them  were  at  such  a 
distance  as  to  be  out  of  view.     H.  v.  Howell,  9  C.  &  P.  437. 

But  where  the  prisoner  set  out  originally  with  the  mob,  and  proceeded 
to  a  police  office,  using  menacing  words,  and  after  some  mischief  there,  the 
mob  left  and  proceeded  to  a  private  house,  which  they  set  on  fire,  but  the 
prisoner  was  not  seen  there,  and  the  original  piirpose  was  not  clear,  held, 
that  he  could  not  be  convicted  as  abetting  the  latter,  in  demolishing,  &c. 
Ibid. 

Where  the  prisoners  went  to  the  grouiid  with  parties  about  to  fight  a 
duel,  although  neither  acted  as  a  second,  and  were  present  when  the  shot 
was  fired,  and  returned  with  the  principals ;  held,  that  if  the  jury  were 
satisfied  that  the  prisoners  were  there  for  the  purpose  of  giving  countenance 
and  assistance,  they  were  liable  as  principals  in  the  second  degree.  R.  v. 
Young,  8  C.  &  P.  644. 

Parties  charged  as  accessories  to  murder,  the  principal  being  insane, 
cannot  be  convicted  on  that  count ;  but  if,  aware  of  the  malignant  purpose 
of  such  insane  party,  they  share  in  that  purpose  with  him,  and  are  present 
aiding  and  abetting,  and  assisting  him  in  the  commission  of  acts  fatal  to 
life,  they  are  guilty  as  principals  for  what  is  done  by  his  hand.  R.  v.  Tyler 
and  others,  8  C.  &  P.  616. 

A.,  B.  and  C.  were  indicted,  A.  as  accessory  before  the  robbery  by  a  person 
not  named,  and  C.  and  D.  as  accessories  after,  in  receiving  the  stolen  goods; 
held  that  the  charge  of  larciny  by  an  evil-disposed  person  not  named,  was 
too  vague  to  support  t  e  charge  against  the  accessory  before  the  fact,  but  that 
the  accessories  after  the  fact  were  sufficiently  charged  with  a  substantive 
felony,  and  properly  convicted.  R.  v.  Caspar  and  others,^  Moody  101  ;  and 
9  C.  &  P.  289. 

Counts  in  an  indictment  charging  a  partj^  as  accessory,  both  before  and 
after  the  fact  committed  by  other  prisoners,  are  not  improperly  joined,  and 
t!ie  prosecutor  cannot  be  put  to  elect.     R.  v.  Blackson,  8  C.  &  P.  43. 

AYhere  three  were  charged  together,  one  with  stealing  and  the  others  with 
receiving,  with  counts  against  the  latter  separately  as  receivers,  it  was  held 
that  they  might  be  convicted  on  those  counts,  although  the  principal  was 
acquitted.     R.  v.  Pidharn  and  others,  9  C.  &  P.  280. 

In  order  to  establish  the  charge  against  accessories,  by  harbouring  the 
felon,  it  must  appear  that  some  acts  were  done  personally  by  the  prisoners 
in  assisting  him.     R.  v.  Chappie  and  others,  9  C.  &  P.  355. 

Where  a  party  is  indicted  as  an  accessory  after  the  fact,  with  the  prin- 
cipal, in  a  case  of  murder,  if  the  latter  be  found  guilty  of  manslaughter  only, 
the  former  may  be  found  guilty  as  accessory  to  the  lesser  off'ence;  the 
question  for  the  jury  in  such  cases  is,  whether  the  prisoner,  knowing  the 
offence  to  have  been  committed,  was  assisting  in  concealing  the  off'ence, 
or  in  any  way  aiding  the  offender  to  escape  justice,  i?.  v.  Greenacre,  8  C. 
&  P.  35. 

It  is  sufficient  to  make  a  party  liable  as  an  accessory  after  the  fact,  if  he 
employ  another  to  receive  and  assist  in  the  escape  of  the  principal.  R.  v. 
Jarvis,  2  i\I.  &  Rob.  40. 

As  to  tilings  ticcessory  to  a  principal,  see  Woods  v.  Russell,  5  B.  &  A.  948 
e.  g.  a  rudder  and  cordage  to  a  ship,  although  not  actually  annexed. /w. 


ACCORD.  131.5 

ACCOMPLICE,  p.  10. 

The  rule  is  well  established  that  the  accomplice  ought  to  be  confirmed  by 
evidence  as  to  the  prisoner's  identity,  and  tending  to  connect  him  person- 
ally with  the  transaction. 

The  statement  of  an  accomplice  in  sheep-stealing  was  corroborated 
by  the  fact  of  great  quantities  of  mutton  being  found  in  the  prisoner's 
father's  house,  where  he  lived,  and  as  stated  by  the  accomplice,  is  a  suf- 
ficient corroboration.     R.  v.  Birhett,  8  C.  &  P.  732. 

And  see  Kelsey's  Case,  2  Lewin's  C.  C.  45  ;  R.  v.  Addis,  6  C.  &  P.  388 ; 
R.  V.  Webb,  6  C.  &  P.  595  ;  R.  v.  Wilkes,  7  C.  &  P.  272 ;  R.  v.  Farlar,  8  C.  &  P.' 
107  ;  R.  v.  Dyke,  8  C.  &  P.  2G1. 

Confirmation  by  the  wife  of  an  accomplice  is  not  to  be  deemed  confirm- 
ation at  all  for  this  purpose,  they  are  to  be  taken  as  one  person.  R.  v.  Neal^ 
7  C.  &  P.  168. 

The  jury  may,  if  they  please,  act  upon  the  evidence  of  an  accomplice, 
though  there  be  no  confirmation.     R.  v.  Hastings,  7  C.  &  P.  152. 

The  evidence  of  an  accomplice  requires  corroboration,  notwithstandino- 
his  having  been  summarily  convicted  of  the  offence.  R.  v.  Farlar,  8  C. 
&  P.  107. 

On  a  charge  by  a  wife  of  an  unnatural  offence  by  her  husband,  unless  by 
violent  resistance  the  inference  of  consent  is  excluded,  being  otherwise  an 
accomplice,  she  must  be  confirmed,  or  the  jury  are  bound  to  acquit.  R.  v. 
Jellyman,  8  C.  &  P.  604. 

Where  a  prisoner  and  another  (a  child)  were  charged  in  the  same 
indictment,  the  latter  with  stealing,  and  the  former  with  inciting  him  to 
commit  the  felony,  the  judge,  with  a  view  to  admit  the  child  as  a  witness, 
after  pleading,  allowed  him  to  withdraw  his  plea,  and  plead  guilty,  and 
after  a  nominal  sentence  to  be  examined.     R.  v.  Lyons,  9  C.  &  P.  555. 

Where  one  of  two  prisoners  charged  with  sheep-stealing  had  been  con- 
victed at  the  sessions,  it  was  held,  that  his  wife  might  be  examined  on  the 
trial  of  the  other.     R.  v.  Williams,  8  C.  &  P.  284. 

An  accomplice  ought  to  be  examined  before  the  witness  who  is  to  confirm 
him.     Craggs  Case,  2  Lewin's  C.  C.  35. 

ACCORD  AND  SATISFACTION,  p.  16. 
The  defendant  pleads  payment  of  a  sum,  and  acceptance  in  full  satisfac- 
tion ;  the  plaintiff"  replies  that  he  did  not  accept  the  said  sum  in  full  satis- 
faction ;  the  payment  as  well  as  the  acceptance  is  in  issue.  Ridley  v.  Tindall, 
7  Ad.  &  Ell.  134. 

(With  one  of  several  Plaintiffs.) 
Action  by  three  plaintiffTs  for  a  joint  demand,  the  plea  of  an  accord  and 
satisfaction  with  one  of  the  plaintiff's,  by  a  part  payment  in  cash  and  a  set- 
off" of  a  debt  due  from  that  one  to  the  defendant,  is  good,  without  alleging 
any  authority  from  the  other  two  plaintiff's  to  make  the  settlement.  Wallace 
V.  Kelsall,  7  M.  &  W.  264. 

(  With  a  Third  Person.) 
In  an  action  for  a  trespass  committed  by  the  defendant  as  the  servant, 
and  by  the  command  ofP.  i?.,  the  acceptance  of  satisfaction  by  the  plaintiff" 
from  P.  B.  is  a  defence.     Wliere  the  defendant  introduces  an  immaterial 
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averment  in  his  plea,  the  plaintift"  cannot  in  his  replication  so  traverse  the 
matters  of  the  plea  as  to  include  such  immaterial  averment  in  the  issue : 
therefore  where  the  defendant  in  trespass  pleaded  that  the  trespass  was 
committed  by  command  of  P.  B.,  and  then  stated  an  executed  accord 
between  the  plaintiff  and  P.  B.  with  the  consent  of  defendant,  and  accept- 
ance thereof  by  plaintiff  in  satisfaction  of  the  trespasses  ;  held,  that  a  repli- 
cation traversing  the  accord  and  execution  thereof  with  the  consent  of 
defendant  was  had  on  special  demurrer;  for  that,  as  no  rights  of  the  de- 
fendant appeared  to  be  compromised  by  the  accord,  his  consent  was  unne- 
cessary.    Thurman  v.  Wild,  11  A.  &  E.  453  ;  3  P.  &  D.  289. 

See  further,  as  to  accord  without  satisfaction,  Allies  v.  Prohyn,  2  Cr.  M. 
&  R.  4U8;  and  4  Dowl.  Iu3. 


ACCOUNT,  p.  18. 

To  satisfy  the  plea  of  plene  cumpntavit  the  defendant  should  show  a 
balance  ascertained  and  agreed  upon.     Baxter  v.  Hozier,  5  Bing.  N.  C. 

288. 

ACQUIESCENCE. 

Admission  by,  see  R.  v.  Holdsworth,  1  G.  Sc  D.  442. 

A  dispute  arising  as  to  the  dividing  line  between  mines  held  by  the 
plaintiffs  and  defendants,  their  respective  lessors  agreed  to  refer  the  matter 
to  a  surveyor.  The  plaintiffs  and  defendants  were  no  parties  to  this  agree- 
ment ;  but  it  appeared  that  the  latter  had  communications  with  the  surveyor 
upon  the  subject,  were  present  when  the  boundary  was  staked  out  by  him, 
and  ajiplied  to  the  plaintiffs'  lessors  for  a  lease  of  the  disputed  spot,  in  the 
event  of  the  referee's  decision  establishing  the  boundary  against  their  land- 
lord ;  held,  that  this  amounted  to  an  acquiescence  by  them  in  the  reference, 
so  as  to  make  the  agreement  admissible  in  evidence  in  an  action  against 
them.  Taylor  \.  Parry,  1  Scott,  N.  S.  576. 

A  written  contract  was  entered  into  for  the  purchase  of  "  200  or  300" 
tons  of  coals,  to  be  sent  by  the  "Navigator  or  other  vessel."  The  vendor, 
residing  at  Stockton-on-Tees,  on  the  31st  December  1838,  shipped  127  tons 
of  coals  by  the  George  and  Henry,  and  on  that  day  wrote  to  tlie  vendee  at 
Southampton  to  state  Avhat  he  had  done,  and  that  he  should  draw  on  him 
for  tlie  amount.  The  George  and  Henry  was  sunk  at  sea  on  the  Gth 
January  1839,  which  fact  the  vendor  on  the  10th  January  communicated 
to  the  vendee.  The  vendor's  bill  was  not  presented  to  the  vendee  until 
after  he  knew  ofihe  loss,  and  he  then  refused  to  accept  it,  but  he  did  not  by 
any  other  -.ict  repudiate  the  contract  as  performed  by  the  vendor;  held,  that 
his  silence  after  receiving  the  vendor's  statement  of  the  mode  in  which  he 
had  pi^rformed  the  contract  operated  either  as  an  admission  by  him  that 
the  contract  was  dulj'  peribrmed,  or  as  evidence  of  acceptance  of  the 
substituted  performance  for  that  originally  contracted  for.  Richardson  v. 
Dunn,  1  G.  &  D.  417. 

Upon  an  agreement  for  the  sale  of  goods  upon  a  valuation  by  A.,  a  valua- 
tion by  yl.'s  clerk  is  not  binding  unless  it  be  shown  that  it  was  agreed  to 
sidjstitute  sucli  valu.ation  ;  and  proof  of  seeing  the  clerk  making  such 
valuation,  without  objecting,  is  not  evidence  to  support  such  agreement. 
iVs'  V.  Trusfoff,  2  M.  &  W,  385. 
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ADMISSION,  p.  IS. 

WJiere  the  issue  was  upon  tiie  exercise  of  u  power  given  by  a  will,  under 
which  a  lease  had  been  granted,  proof  that  the  defendant  had  executed  a 
counterpart,  the  lease  reciting  the  will,  amounts  to  an  admission  of  the  due 
execution  of  the  will,  and  is  sufficient  proof,  in  the  absence  of  any  evidence 
to  raise  a  doubt  of  the  fact.  Bringloe  v.  Goodson,  5  Bing.  N.  C.  738  ;  and 
8Sc.71. 

A  prisoner  wos  taken  into  custody  at  the  house  of  his  brother  on  a  charge 
of  abduction.  When  he  was  taken  a  letter  was  found  in  a  writing-desk,  in 
the  room  in  which  he  and  his  brother  were.  The  letter  was  directed  to  a 
person  in  the  neighbourhood  of  the  prisoner's  late  residence.  The  police- 
officer  was  going  to  open  it,  when  the  prisoner  told  him  it  had  nothing  to 
do  with  the  business  that  he  had  come  about;  held,  that  the  letter  was 
receivable  in  evidence  on  the  trial  of  the  prisoner  for  the  abduction.  R.  \. 
Barratt,  9  C.  &  P.  387. 

( Consti'uction  of.) 

A  party  was  arrested,  and  subsequently  promised  the  attorney  to  pay 
the  debt  if  no  farther  proceedings  were  taken,  and  by  letter  he  informed 
him  that  he  had  found  a  friend  to  assist  him  "in  paying  the  debt  you  sued 
me  for ; "  held,  that  it  was  for  the  jury  to  say  whether  he  meant  to  recognise 
a  debt  or  the  particular  debt  indorsed  on  the  writ.  Rainbow  v.  Bishop, 
7C.  &P.591. 

An  I  O  U,  signed  by  the  defendant,  but  not  addressed  to  tiie  plaintiff,  is 
prima  facie  evidence  of  having  been  given  to  the  plaintift',  and  it  lies  on  the 
defendant  to  show  it  given  to  any  other.  Curtis  v.  Richards,  1  Man.  &  Gr. 
46;  andl  So.  N.  S.  155. 

(Identify.) 
Where  declarations  were  sought  to  be  given  as  of  the  plaintiff,  and  it  was 
only  shown  that  they  were  made  by  a  person  at  the  plaintiffs  house,  without 
any  evidence  of  identity  ;  held,  that  the  admissibility  was  wholly  a  (jues- 
tion  for  the  Judge,  and  that  he  properly  rejected  them.  Coif  eld  v.  Parsons, 
1  Cr.  &c  M.  730 ;  and  3  Tyrw.  806. 

(Admission  07i former  Trial,  ip.  19.) 
Where  admissions  were  made  previously  to  the  former  trial,   held  that 
they  were  receivable  on  a  new  trial,  notwithstanding  a  notice  by  the  opposite 
party  that  no  admissions  would  be  made.     Doe  d.   Wetherell  v.   Bird,  7 
C.  &  P.  6. 

( With  a  vieio  to  Trial.) 

Where  the  term  was  imposed  of  admitting  the  hand-writing  of  the  attest- 
ing witness,  and  after  a  verdict  and  new  trial  obtained,  the  plaintiff  was 
allowed  to  amend  the  oyer,  by  setting  out  the  condition,  whereupon  the 
defendant  jjleaded  specially  that  the  bond  had  been  altered  since  the  execu- 
tion ;  held,  that  it  did  not  affect  the  admission,  whether  used  on  the  first  or 
second  trial.     Langley  v.  Loid  Oxford,  1  M.  &,  W.  508 ;  and  1  T. &  G.  808. 

Where  the  notice  to  admit  the  note  declared  on,  in  setting  out  the  docu- 
ment produced  before  the  Judge  mis-stated  the  date,  the  defendant,  after 
first  refusing,  consented  to  admit  it ;  held,  that  he  could  not  afterv/urds 

4  i>  3 
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object  to  the  admission  being  read  on  account  of  the  variance.     Field  v. 

Hemming,  7  C.  &  P.  619. 

{By  a  Parti/,  p.  19.) 

A  parol  admission  by  a  party  to  a  suit  is  always  receivable  in  evidence 
against  hira,  although  it  relate  to  the  contents  of  a  deed  or  other  written 
instrument;  and  even  though  its  contents  be  directly  in  issue  in  the  cause. 
Slatterie  v.  Pooley,  0  M.  &  W.  G64. 

In  an  action  for  goods  sold  and  delivered,  and  on  an  account  stated,  a 
parol  admission  of  the  debt  by  the  defendant  is  evidence  under  the  ac- 
count stated,  though  it  appears  that  there  was  a  written  agreement  relating 
to  the  goods. 

And  (per  Parke,  B.)  the  defendant's  own  admission  is  always  evidence 
against  him,  though  it  refers  to  the  matter  of  a  written  agreement.  New- 
hall  V.  Holt,  6  M.  &  W.  662 ;  and  see  Doe  v.  Watson,  supra,  vol.  ii.  25. 

Where  the  defendant,  who  had  become  guarantee  for  the  due  accounting 
of  a  party  employed  by  the  plaintiff  as  agent,  upon  having  sent  to  him,  by 
the  plaintiff's  attorney,  a  letter  enclosing  a  copy  of  the  account  for  which 
he  was  liable,  in  his  reply,  promised  to  obtain  the  share  of  his  co-surety 
and  remit  it  with  his  own  to  the  plaintiff,  and  having  notice  to  produce,  at 
the  trial,  the  account ;  held,  that  a  duplicate  copy  might  be  proved,  with  the 
admission  that  the  defendant  said  it  was  correct,  without  calling  the  agent. 
Ward  V.  Siiffield,  5  Bing.  N.  C.  381. 

{Admission  on  Record,  p.  19.) 

An  admission  on  record  in  any  issue  is  only  admissible  as  evidence  on 
that  issue,  and  not  to  prove  or  disprove  another  plea;  but  where  a  fact  is 
admitted  by  the  parties  in  the  whole  course  of  the  cause,  the  jury  may 
apply  it  to  all  the  issues,  although  on  the  record  it  be  admitted  as  to  one 
only.     Stracy  v.  Blake,  3  Cr.  M.  &  R.  168. 

The  admission  in  one  plea  cannot  be  called  in  aid  of  the  issue  in  another; 
semble,  therefore  the  plea  of  tender  and  payment  into  Court  admits  only  the 
contract  as  single  and  entire.     Joiies  v.  Flint,  2  P.  &  D.  594. 

{By  a  Party  to  the  Record,  p.  28.) 
Declarations  by  a  party  to  the  record,  although  suing  in  a  representative 
capacity,    and  made    before   he   became   such,  are    admissible.     Smith  v. 
Morgan,  2  Mo,  &  R.  257. 

{By  a  Party  in  Interest,  p.  29.) 

In  ejectment  on  two  demises,  in  the  names  of  a  trustee  in  fee  and  cestui 
que  trust  for  life,  and  at  the  trial,  the  question  being  one  of  parcel  or  no 
parcel,  the  lessor  of  plaintiff  elected  to  abandon  the  latter  demise ;  held, 
that  a  deed  executed  by  the  cestui  que  trust,  not  clearly  and  unambiguously 
against  her  interest,  although  an  advantage  was  obtained  under  if,  was 
inadmissible  as  a  declaration;  and  quaere  whether  in  an  action  brought  by 
a  trustee  in  respect  of  the  trust  property,  the  admission  of  a  cestui  que  trust, 
whose  interest  is  not  commensurate  with  his,  can  be  evidence  against  him  ? 
Doe  V.  Waimvright,  3  Nev.  &  P.  598. 

In  trespass  against  the  sheriff,  for  taking  goods  of  plaintiff  under  an 
execution  against  another  ;  held  that,  if  the  execution  creditor  has  indem- 
nified the  sheriff,  his  statements  are  evidence.  Proctor  v.  Lainson,  7  C.  &• 
P.  629. 
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{In  the  case  of  Clahnants  eodein  jure.) 
The  written  statemeots  of  a  former  vicar,  where  the  plaintiff  claimed  in 
right  of  the  vicarage,  are  admissible.     Boe  d.  Coyle  v.  Cole,  6  C.  &  P.  359. 

{By  an  Agent,  p.  29.) 

Where  the  defendants  (trustees  under  an  assignment  of  the  stock  in  trade 
of  ^.)  directed  the  plaintiff  to  proceed  to  B.  to  effect  the  liberation  o{  A., 
and  arranged  that  L.  should  remit  funds  for  that  purpose  to  the  plaintiff 
there ;  held,  that  the  letter  of  L.  was  inadmissible  as  proof  of  the  facts 
stated  in  it;  held  also,  that  the  acts  of  a  i^arty  put  into  the  shop  of  J.,  to 
conduct  the  business,  might  bind  the  defendants  in  what  concerned  the 
business,  but  not  to  employ  a  person  to  take  stock.  Laiorence  v.  Thatcher, 
6  C.  &  P.  669. 

Where  the  defendant  had  used  the  affidavit  of  a  party,  stating  the  seizure 
of  goods  by  him  as  officer  of  the  defendant,  upon  a  motion  of  interpleader; 
held,  that  such  affidavit  was  admissible  in  evidence  against  the  defendant 
to  connect  the  party  with  him,  although  the  latter  was  in  court  at  the  trial 
and  might  have  been  himself  called.     Brickell  v.  Hulse,  1  Ad.  &  Ell.  454. 

{Against  a  Representative,  p.  33.) 
Where  in  trover,  upon  the  issue  of  no  property  in  the  plaintiff,  the 
defendant  having  shown  himself  in  possession  for  four  years  after  a  gift  by 
a  party  to  whom  he  was  administrator;  held  that,  having  put  in  the  letters 
of  administration,  evidence  of  declarations  by  his  deceased  testator  were 
admissible  against  him.     Smith  v.  Smith,  3  Bing.  N.  C.  29;  and  3  Sc.  352. 

{Under  a  Judge's  Order,  p.  35.) 
Where,  by  a  Judge's  order,  a  copy  of  a  letter  sent  by  R.  to  M.,  dated 
December  10th,  1830,  is  ordered  to  be  admitted,  it  is  not  enough  to  put  in 
the  notice  to  admit,  and  the  Judge's  order,  and  to  put  in  a  copy  of  a  letter 
from  R.  to  M.  of  that  date  ;  but  if  a  witness  also  prove  that  he  was  at  the 
Judge's  chambers  when  the  order  was  made,  and  that  he  produced  to  the 
clerk  of  the  opposite  attorney  the  copy  of  the  letter  proposed  to  be  given  in 
evidence,  that  is  sufficient.     Clay  v.  Thackrah,  9  C.  &  P.  47. 

{Confession in  Criminal  Cases,  p.  36.) 
The  Court  will  not  allow  the  formal  proofs  in  a  criminal  case  to  be  admitted 
unless  made  at  the  time  by  the  prisoner  or  his  counsel.     R.  v.  Thornhill 
8  C.  &  P.  575. 

{Examination.) 
Where  the  magistrate's  clerk  had  mistakenly  headed  the  examination  of 
the  prisoner  as  "  The  information  and  complaint,  &c.,"  the  Judge  (Gurney 
B.)  rejected  the  statement.     R.  v.  Bentley,  6  C.  &  P.  148. 

But  where  nothing  appeared  on  the  examination  to  show  that  it  was  taken 
on  a  charge  of  felony,  or  that  the  magistrates  who  signed  it  were  acting 
as  such,  the  clerk  was  allowed  to  prove  what  was  said,  and  refresh  his  me- 
mory by  the  paper.     R.  v.  Tarrant,  6  C.  &  P.   182. 

{Confession,  Oral.) 
Where  the  prisoner  gave  a  blow,  which  terminated  mortally,  but  for 
which  the  prisoner  was  summarily  convicted  and  fined  for  the  assault  before 
a  magistrate,  but  no  part  of  the  examinations,  either  of  the  deceased  or  pri- 
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eoner,  was  taken  down  ;  held  that  the  magistrate  might  be  asked  as  to  what 
was  said  bj'-  the  deceased  in  the  presence  of  the  prisoner,  not  as  evidence  of 
the  facts  stated,  but  only  as  producing  an  answer  from  him.  {Per  Taunton, 
J.)  B.  V.  Edmunds,  6  C.  &  P.  164. 

The  statement  made  before  the  magistrate  at  the  first  hearing,  was  taken 
down,  but  not  read  over  to  the  prisoner,  or  signed  by  him,  and  on  the  final 
one,  when  the  depositions  were  formally  taken,  the  prisoner  declined  saying 
anything,  the  statement  was  held  to  be  receivable  in  evidence,  although  not 
returned  by  the  magistrate.     R.  v.  Wilkinson,  8  C.  &  P.  663. 

{Voluntary,  p,  37.) 

Where,  after  promises  held  out  by  persons  not  examined,  the  magistrate 
told  the  prisoner  that  his  confession  would  do  him  no  good,  and  he  after- 
wards made  a  statement  which  was  taken  down ;  held  that  it  was  not  to  be 
considered  as  made  under  the  former  influence,  and  was  admissible.  R.  v. 
Howes,  6  C.  &  P.  404. 

The  prosecutor  said  to  the  prisoner,  <'  If  you  will  not  tell  us  what  you 
know  about  it,  we  of  course  can  do  nothing ;"  held  to  amount  to  a  promise, 
that  if  he  would  tell,  the  prosecutor  would  do  something  for  him,  and  to 
render  the  confession  inadmissible.     R.  v.  Partridge,  7  C.  &  P.  oo'i. 

Confession  obtained  from  the  prisoner,  a  girl  fifteen  years  old,  through 
the  promises  and  threats  of  relatives  and  servants  of  the  prosecutor,  is  not 
admissible.     R.  v.  Simpson,  1  Ry.  &  M.  411. 

So,  where  obtained  by  the  promises  and  threats  of  the  prosecutor's  wife, 
R.  V.  Upchurch,  1  By.  &  M.  465. 

Where  the  prisoner  made  a  statement  induced  by  a  person  without  autho- 
Tity,  but  in  the  presence  of  her  mistress,  and  who  expressed  no  dissent, 
held  not  receivable,  as  the  inducement  must  be  taken  as  if  it  had  been  held 
out  by  her  mistress,  who  was  a  person  in  authority  over  her:  to  exclude 
confessions  by  prisoners  the  inducement  must  be  made  or  sanctioned  by  a 
party  having  some  authority.     R.  v.  Taylor,  8  C.  &  P.  733. 

A  confession,  made  after  being  told  by  the  constable,  "  It  is  of  no  use  for 
you  to  deny  it,  for  there  are  A.  and  B.  who  will  swear  they  saw  you  do  it ;" 
held  to  be  made  under  an  inducement,  which  rendered  it  inadmissible.  R. 
Y.  Mills,  6  C.  &  P.  146. 

Aliter,  where  the  prisoner  was  told  that  there  was  a  serious  oath  against 
her  by  B.,  who  had  sworn  that  she  had,  &c.,  and  a  subsequent  statement 
made  by  her  received.     {Per  Gurney,  B.)     R.  v.  Long,  6  C.  &  P.  179. 

Where  the  witness  had  said  to  one  prisoner,  "  You  had  better  split,  than 
suffer  for  all,"  the  confession  was  rejected.  {Per  Patteson,  J.)  R.  v.  Thomas, 
6  C.  &  P.  353. 

But  where  a  constable  had  only  said,  "  If  you  will  tell  where  the  property 
is,  you  shall  see  your  wife,  and  I  hope  you  will  tell,  as  Mrs.  G.  (the  prose- 
cutrix) can  ill  afford  to  lose  the  money,"  admitted.  R.  v.  Lloyd,  6  C.  &  P. 
393. 

Where  the  constable  had  said  to  the  prisoner,  "  You  had  better  not  add 
a  lie  to  the  crime  of  theft,"  and  then  desired  him  to  go  with  another  con- 
stable and  show  where  he  had  put  the  things,  a  confession  afterwards  made 
to  such  constable  rejected.     R.  v.  Shepherd,  7  C.  &  P.  579. 

Where  a  confession  was  obtained  under  promises  held  out  by  a  party 
without  authority,  but  in  the  hearijig  of  the  officer  having  the  prisoner  in 
custody,  held  not  receivable.     R.  v.  Pountency,  7  C.  &  P.  302. 

Constables  are  not  justified  in  i)utting  (piestions  to  jiarties  in  their  cus- 
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tody,  without  cautioning  tliem  that  their  answers  may  be  given  in  evidence. 
R.  V.  Kerr,  8  C.  &  P.  176. 

Where,  whilst  the  party  was  in  custody,  another  prisoner  said  to  him, 
"  Pray  split;  I  wish  you  w^ould  tell  me  Jiow,  &c.,"  upon  wdiich,  at  tlie  pri- 
soner's request,  he  took  an  oath  not  to  disclose  what  he  should  say  ;  held 
that  the  confession  was  admissible.     R.  v.  Shaia,  6  C.  &  P.  372. 

So7ne  difference  of  opinion  has  existed,  as  to  receiving  evidence  of  con- 
fessions where  an  inducement  has  been  held  out  by  persons  havino-  no 
authority.     R.  v.  Spencer,  7  C.  &  P.  776. 

Where  before  the  prisoner's  examination  was  taken,  he  was  told  not  to 
say  anything  to  prejudice  himself,  as  it  would  be  used  for  or  against  him  ; 
held  (per  Coleridge,  J.)  that  the  examination  was  inadmissible.  R.  v.  Di^cto, 
8  C.  &  P.  140. 

The  prisoner  asked  the  witness  if  he  had  better  confess,  to  which  the 
witness  replied,  that  it  would  be  better  for  him  not  to  confess,  but  that  he 
might  say  what  he  had  to  say  to  him,  for  it  should  go  no  furtlier,  the  con- 
fession was  received.     R.  v.  Thomas,  7  C.  &  P.  345. 

"  It  would  have  been  better  if  you  had  told  at  first ;"  held  {per  Gurney, 
B.)  to  be  an  inducement,  and  sufficient  to  exclude  the  statement  made  in 
consequence.     R.  v.  Walkeley,  6  C.  &  P.  175. 

Where  a  confession  to  a  prosecutor  is  not  admissible  by  reason  of  pro- 
mises, held  that  a  second  confession,  afterwards  made  to  another  prose- 
cutor, is  also  excluded.  MeyneWs  Case,  2  Lewin's  C.  C.  122  ;  Sherrington's 
Case,  lb.  123. 

{Faxit  discovered  in  consequence  of  an  Admission,  p.  37.) 

Where  what  the  prisoner  has  stated  is  shut  out,  on  account  of  the  manner 
in  which  it  has  been  obtained,  it  does  not  prevent  the  admissibility  of  fticts 
discovered  in  consequence  of  the  statement.     R.  v.  Gould,  9  C.  &.  P.  364. 

{On  Oath,  p.  38.) 
Where  parties  in  custody  at  the  time  of  the  inquest,  in  a  case  of  rape  and 
murder,  were  examined  by  the  coroner  on  oath,  without  inducement,  and 
expressing  their  wish  to  be  examined,  their  depositions  were  received  as 
statements,  by  Williams,  J.,  upon  an  indictment  for  the  rape,  with  an 
intimation  that  he  would  reserve  the  point  if  it  should  become  necessary. 
The  parties  were,  however,  acquitted  ;  but  being  subsequently  indicted  for 
the  murder,  the  same  depositions  were  rejected  by  Gurney,  B.  R.  v.  Oioen 
^  otiiers,  9  C.  &  P.  83  &  238. 

Where  a  party  charged  with  murder  made  a  statement  before  the  coroner, 
which  purported  to  have  been  taken  on  oath,  held  not  receivable  against 
him,  and  that  parol  evidence  was  inadmissible  to  show  that  it  was  not  made 
on  oath.     R.  v.  Wheeley,  8  C.  &  P.  250. 

Where  the  prisoner  was  examined  on  oath  before  commissioners  of  bank- 
ruptcy, having  been  cautioned  to  elect  what  questions  he  would  answer, 
held  that  such  depositions  were  admissible  against  him  on  a  charge  of 
forgery.     R.  v.  Wheater,  2  Moody,  C.  C.  45. 

Where  the  prisoner,  whilst  unsuspected,  had  been  examined  as  a  witness 
on  oath,  and  in  his  examination  referred  to  a  letter  then  produced  ;  held, 
that  as  the  examination,   not   being  perfectly  voluntary,  could  not  be  pro- 
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duced  against  the  prisoner  when  charged  with  the  offence,  nothing  said 
as  to  such  letter  before  the  magistrate  could  be  received ;  neither  would  the 
Judo-e  (Gurney,  B.)  receive  evidence  of  what  was  said,  but  not  taken  down, 
nor  parol  evidence  of  the  contents  of  such  examination.  B.  v.  Lewis,  6  C. 
&  P.  161  J  S.  P.  R.  V.  Davis,  lb.  178. 

{Proof  of  Examination,  p.  39.) 
To  make  the  examination  of  a  prisoner  taken  before  justices  admissible, 
it  is  sufticieut  to  prove  the  facts  by  a  party  present,  without  calling  either 
the  justice  or  his  clerk.    Bex  v.  Hopes,  7  C.  &  P.  13G;  S.  P.  Bex  v.  Forster, 
lb.  U8.     And  see  B.  v.  Bees,  7  C.  ik,  P.  568;    B.  v.  Beading,  lb.  649. 

{The  whole  to  be  read,  p.  40.) 
The  ride  is  for  the  whole  statement  of  a  prisoner  to  be  heard,  without 
suppressing  it  as  to  the  names  of  other  parties  charged.     B.  v.  Walheky, 

6  C.  &  P.  175. 

Where  the  magistrate's  clerk,  in  taking  down  the  statements  of  several 
parties  charged,  left  the  names  of  each  other  mentioned  by  them  in  blank, 
the  Judge  refused  to  have  it  supplied  by  supplementary  evidence.  J?,  v. 
Morse  Sf  others,  8  C.  &  P.  605. 

{Effect  of) 
A  statement  by  the  prisoner,  that  he  should  never  have  written  the  letter 
but  for  W.  G.,  does  not  amount  to  sufficient  evidence  of  sending  it.     Bex  v. 
Howe,  7  C.  &  P.  268. 

AFFIDAVIT. 
Title  of,  in  case  of  certiorari.     B.  v.  Jones,  8  Dowl.  80.     Ejectment,  Doe  v. 
Boe,  lb.  40. 

AGENT. 
{From  relative  Situation,  p.  42.) 
A  servant  acting  in  the  course  of  his  master's  service,  and  for  his  benefit, 
the  master  is  liable  for  his  acts,  although  no  express  command  or  privity  be 
shown.     Huzzey  v.  Field,  2  C.  M.  &  R.  432. 

Where  the  defendant's  son  was  alleged  to  have  warranted  a  horse,  as 
ao-ent  to  the  defendant,  and,  to  prove  the  authority,  evidence  was  offered  of 
the  son's  declaration  to  a  stranger,  held  inadmissible,  as  not  made  in  the 
course  of  any  bargain  and  sale  for  the  horse.     Allen  v.  Denstone,  8  C.  &  P. 

760. 

The  resident  agent,  appointed  by  the  directors  of  a  mining  company  to 
manao-e  the  mine,  has  not  an  implied  authority  from  the  shareholders  of 
the  company  to  borrow  money  upon  their  credit,  in  order  to  pay  the  arrears 
of  wao-es  due  to  the  labourers  in  the  mine,  who  have  obtained  warrants  of 
distress  upon  the  materials  belonging  to  tlie  mine,  for  the  satisfaction  of 
such  arrears  ;  nor  in  any  other  case  of  necessity,  however  pressing.  Haw- 
tayne  v.  Bourne,  7  M.  &  W.  595. 

Upon  an  indictment  for  putting  away  forged  notes  of  the  Royal  Bank  of 
Scotland  it  is  not  necessary  to  show  an  express  authority  to  draw  and  issue 
such  notes,  the  power  being  recognized  by  48  Geo.  3,  c.  149,  and  55  Geo.  3, 
c.  184.    M'Keay's  Case,  1  liy.  &  M.  C.  C.  130. 
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(Recognition  of  Authority,  p.  44.) 

The  defendant,  a  merchant  residing  at  St.  Petersbiirgh,  carried  on  busi- 
ness in  London  through  H.,  who  had  himself  no  capital  or  credit,  and  was 
universally  known  to  represent  the  defendant,  though  H.'s  name  was 
always  used.  Defendant  gave  notice  to  H.  that  he  purposed  to  cease 
employing  him ;  after  which  H.  contracted  with  the  plaintiff  to  sell  him 
tallow  (of  more  than  101.  value);  and  H.'s  name  was  used  as  before. 
H.  intended  to  make  the  contract  on  his  own  account;  but  the  plaintiff 
did  not  know  this,  and  believed  that  H.  represented  the  defendant  as 
usual.  The  contract  was  made  by  a  broker,  W.,  acting  for  both  parties. 
Resigned  bought  and  sold  notes  ;  the  former  beginning,  "  Bought  for  T." 
(the  plaintiff);  and  the  latter,  "  sold  for  H.  to  my  principals;"  no  buyer 
or  seller  being  further  named.  It  was  held,  that  the  defendant  was  liable 
for  the  non-delivery  of  the  tallow,  the  plaintiff  having  no  notice  that  the 
name  of  H.  ceased  to  mean  the  defendant ;  that  the  bought  and  that  the  sold 
notes  constituted  a  sufficient  note  in  writing  to  charge  the  defendant  within 
Stat.  29  Car.  2,  c.  3,  s.  17  ;  and  that  no  objection  lay  to  the  admission  of 
parol  evidence  of  the  above  facts,  as  varying  the  written  instrument. 

Evidence  offered  by  the  defendant,  of  a  custom  in  the  tallow  trade,  that, 
on  such  contracts  as  the  above,  "  a  party  might  reject  the  undisclosed 
principal,  and  look  to  the  broker  for  the  completion  of  the  contract ;"  this 
was  held  to  be  inadmissible,  as  varying  a  written  instrument. 

And  se7nble,  that,  if  sucli  evidence  were  admissible,  the  custom  would  not 
apply  here  ;  the  principals  being  in  fact  disclosed  to  the  broker,  who  acted 
for  both  parties.     Trueman  v,  Loder,  11  A.  &  E.  S'SO. 

A  party  employing  a  broker  on  the  Stock  Exchange  is  bound  by  their 
rules,  whether  such  employer  is  cognizant  of  them  or  not ;  and  a  broker 
having  paid  differences  on  shares  sold  through  his  employer's  mistake, 
whicirthe  latter  was  not  possessed  of,  is  entitled  to  recover  such  payments, 
as  also  his  commission  on  the  sale.  Sutton  v.  Tatliam,  2  P.  &  D.  308 ;  and 
10  Ad.  &  Ell.  27. 

{Acts  of,  p.  44.) 

It  was  proved  that  before  the  bringing  of  the  action  Mr.  L.,  who  was  the 
plaintiff's  attorney  on  the  record,  had  written  to  the  defendant  for  payment 
of  the  debt  for  which  the  action  was  brought,  and  it  was  proposed  on  the 
part  of  the  defendant  to  give  evidence  of  what  Mr.  L.  had  said  after  he  had 
so  written,  and  before  the  action ;  it  was  held,  that  this  evidence  was  not 
receivable  without  further  proof  of  the  agency  of  Mr.  Z.  Pope  v.  Andreios, 
9  C.  &  P.  564. 

A  collector  of  the  customs,  appointed  under  3  &  4  Will.  4,  c.  51,  s.  2,  and 
whose  duty  it  was,  upon  receipt  of  the  duties,  to  sign  a  bill  of  entry  as  a 
receipt,  being  a  warrant  for  delivery  of  the  goods,  is  a  ministerial  and  inde- 
pendent officer,  and  not  a  mere  agent  of  the  commissioners  appointing  him, 
and  is  liable  to  an  action  for  damages  for  improperly  refusing  to  give  such 
bill  of  entry  on  tender  of  the  duty  payable.  Bury  v.  Arnaud,  2  P.  &  D. 
633. 

{Claim  by,  p.  40.) 

The  defendant,  a  corn  merchant  in  Ireland,  sent  written  instructions  to 
the  plaintiff,  a  corn  factor  and  del  credere  agent  of  the  defendant  in  Lou- 
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don,  to  sell  oats  of  a  certain  quality,  at  a  certain  price,  on  his  (defendant's) 
account.  The  plaintiff  sold  them,  as  described  by  the  defendant,  in  his 
own  name.  The  oats  proved  to  be  of  inferior  quality,  and  the  plaintiff  was 
obliged  to  pay  to  the  vendee  the  difference  in  value.  In  an  action  to  reco- 
ver the  difference,  it  was  objected  by  the  defendant  that  the  plaintiff  had 
no  riirht  to  sell  in  his  own  name,  and  thereby  to  incur  liability  ;  held,  that 
evidence  was  admissible  for  the  plaintiff  to  show  that,  by  the  custom  of  the 
London  corn  trade,  a  factor  was  warranted  by  such  instructions  in  selling 
in  his  own  name.    Johnston  v.  Usborne,  11  A.  &  E.549. 

A  plea  is  bad  which  shows  no  consideration  for  an  agreement  which 
deprives  the  principal  of  his  right  to  make  an  authority  to  sell.  Raleigh  v. 
Atkinson,  6  M.  &  W.  670. 

{Defence  by  an  Agent,  p.  46.) 

Where  the  plaintiff's  broker  agreed  with  the  defendants  (being  share 
brokers)  for  the  purchase  of  shares,  notes  of  which  were  made  and  sent  in 
their  own  names,  but  immediately  afterwards  the  entry  in  the  books  was 
altered  to  the  name  of  the  real  seller,  and  a  second  contract  note  sent  to  the 
plaintiff,  but  the  former  note  was  neither  demanded  nor  sent  back  ;  held, 
that  evidence  of  a  custom  in  L.  to  send  in  brokers'  notes  without  disclosing 
the  principal's  name  was  properly  rejected,  and  that  the  defendants  having 
signed  the  contract  in  their  own  names,  were  liable,  although  known  to  be 
agents.     Magee  v.  Atkinson,  2  M.  &  W.  441. 

In  an  action  for  seizing  the  plaintiff's  vessel,  and  converting,  &c.,  the 
defendants  pleaded  the  sentence  of  a  foreign  court  of  competent  jurisdiction, 
condemning  the  plaintiff's  vessel  as  prize,  for  breach  of  blockade ;  repli- 
cation, that  the  employment  of  the  defendants  in  such  foreign  service  was, 
by  statute  59  Geo.  3,  c.  69,  (Foreign  Enlistment  Act,)  illegal ;  held,  that  the 
act  of  the  principal  being  lawful  in  the  country  where  done,  and  the 
authority  of  the  servant  complete  and  binding,  the  latter  could  not  be  made 
responsible  in  the  courts  of  this  country  for  the  consequences  of  such  employ- 
ment, merely  by  reason  of  a  general  disability  imposed  upon  the  servant 
contracting  such  engagement ;  and  that  the  action  was  therefore  not  main- 
tainable.    Dobree  v.  Napier,  2  Bing.  N.  C.  781. 

ALIEN  AMY. 

An  alien  amy,  though  he  has  never  been  in  this  country,  may  maintain  an 
action  for  a  libel  published  in  this  country.     Pisani  v.  Laivson,S  Scott,  182. 

AMENDMENT. 

See  Vol.  I.  tit.  Vakiance,  and  the  statutes  9  Geo.  4,  c.  15,  and  3  &  4 
Will.  4,  c.  4-2,  and  the  cases  cited  in  the  Appendix,  Vol.  I.  p.  496. 

AMERCIAMENT. 

Semhle,  it  may  he.  by  a  jury  without  other  affeerment.  Per  Holt,  C.  J., 
Matlheics  v.  Cury,  Show.  61  ;  Com.  Dig.  Lcet  (O.  2). 

ANIMALS,  Cruelty  to. 
See[)kQ  Will.  4,  c.  59. 
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APOTHECARY,  p.  47. 

A  cliemist  and  drugcist  practising  as  an  apothecary,  in  attending  flio  sick 
and  giving  them  medicines  for  reward,  is  liable  to  i)enalties  under  the 
statute  54  Geo.  3,  c.  194.  Apothecaries'  Comjjany  v.  Greenough,  1  G.  &  D. 
378. 

The  plaintifF  must  prove  his  qualification  under  the  general  issue.  Wnr/- 
staffe  V.  Sharpe,  3  M.  &.  W.  521,  supra,  Vol.  II.  p.  102.  Shearwood  v.  Hmj, 
5  Ad.  &  Ell.  383.     Morgan  v.  Ruddock,  4  Dowl.  311. 

A  plea  of  tender  as  to  part  and  non-assumpsit  as  to  the  residue  does  not 
admit  that  the  plaintiff  was  entitled  to  recover  under  the  Act.  Wilh  v. 
Langridge,  lb. 

By  the  st.  6  Geo.  4,  c.  133,  s,  4,  surgeons  and  assistant-surgeons  in  the 
Army,  or  Navy,  or  East  India  Company's  service,  are  not,  in  order  to  recover, 
obliged  to  give  the  proof  required  by  the  statute  55  Geo.  3,  c.  194. 

See  Steavenson  v.  Oliver,  8  M.  &  W,  234. 

The  rio-ht  to  charge  for  visits  as  well  as  medicine,  is  not  a  question  of 
law,  but  it  is  for  a  jury  to  say  whether,  under  all  the  circumstances,  a  con- 
tract for  reasonable  compensation  for  attendance  can  be  implied.  Morgan 
V.  Hallen,  3  N.  &  P.  498. 

APPORTIONMENT,  p.  48. 

The  Stat.  4  &  5  Will.  4,  c.  22,  s.2,  enacts  that  "  all  rents,  &c.  payable  at 
fixed  periods  shall  be  ai)portioned  in  such  manner  that  on  the  death  of  any 
person  interested  in  such  rents,  &c.,  or  on  the  determination  by  any  other 
means  whatsoever  of  the  interest  of  such  person,  he  shall  be  entitled  to  a 
portion  of  such  rents,  Sic,  according  to  the  time  which  shall  have  elai)sed 
from  the  commencement  or  last  period  of  payment  thereof  respectively, 
including  the  day  of  the  death  of  such  person,  or  of  the  determination  of  his 
interest,  all  just  deductions  being  made ;  and  every  such  person  shall  have 
the  same  remedies  for  recovering  such  apportioned  parts  of  the  said  rents, 
&c.  when  the  entire  portion  of  which  such  apportioned  parts  shall  form  part 
shall  become  due,  and  not  before,  as  he  would  have  had  for  recovering  such 
entire  rents,  &c.,  if  entitled  thereto,  but  so  that  the  person  liable  to  pay 
such  rents,  &c.  reserved  by  any  lease,  &c.,  and  the  lands,  &c.,  comprised 
therein,  shall  not  be  resorted  to  for  such  apportioned  parts  si)ecifically, 
but  the  entire  rents,  &c.  of  which  such  portions  shall  form  a  part  sliall  be 
received  by  the  person  who,  if  this  Act  had  not  been  passed,  would  have 
been  entitled  to  such  entire  rents,  and  such  portions  shall  be  recoverable 
from  such  person  by  the  parties  entitled  to  the  same  under  this  Act."  See 
also  the  stat.  11  Geo.  2,  c.  19. 

A.,  in  1836,  let  certain  land  to  B.,  under  a  building  agreement ;  the  rent 
was  to  commence  at  Christmas  1838,  and  A.  to  have  a  right  of  re-entry  in 
case  of  non-performance  on  the  part  of  B.  A.  availed  himself  of  this  right 
of  re-entry,  and  brought  an  ejectment,  laying  the  demise  on  the  1st  of 
January  1839.  In  September  1838,  he  had  re-let  the  land  to  C,  at  a  rent  to 
commence  in  1840,  which  was  equivalent  in  amount  to  that  provided  for  by 
the  first  agreement.  In  an  action  by  A.  for  breaking  the  first  agreement, 
held,  first,  that  the  demise  in  the  ejectment  was  to  be  taken  as  the  date  of 
the  re-entry  by  A.,  and  that  he  was  not  entitled  to  that  portion  of  the  rent 
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between  the  previous  Christmas  and  that  day,  under  the  provisions  of  the 
statute  4  &  5  Wilh  4,  e.  22. 

The  Act  does  not  apply  where  a  party  himself  determines  the  right  to 
receive  the  rent  by  bringing  ejectment  for  a  forfeiture,  no  rent  having  ac- 
crued at  the  day  of  the  re-entry.     Older shaw  v.  Holt,  11  Ad.  &  Ell.  307. 

Where  a  lunatic's  real  estate  was  let  from  year  to  year,  and  the  rent  not 
reserved  by  any  writing,  held  that  the  4  &  5  Will.  4,  c.  22,  did  not  apply  to 
such  a  case,  and  that  there  could  be  no  apportionment  between  the  heir  and 
the  personal  representative.     Markby,  in  re,  4  Myl.  &  Cr.  484. 

Where  the  conveyance  of  the  reversion  of  premises  on  lease  released  all 
the  parties'  interest,  held  that  parol  evidence  as  to  apportionment  of  the 
current  quarter's  rent  was  inadmissible.     Flinn  v.  Caloiv,  1  Man.  &  Gr.  589. 

The  owner  in  fee  died  pending  several  yearly  tenancies  at  Lady-day  and 
May-day,  not  having  given  notice  to  determine  the  tenancies,  and  the 
devisee  for  life  also  died  after  the  current  years  had  expired,  but  within  the 
first  half  year  accruing  in  his  own  time  ;  held  that  both  the  tenancies  being 
created  by  the  devisor,  and  not  determining  with  his  life,  the  administrator 
of  the  devisee  is  not  entitled  to  recover  an  apportioned  part  of  the  rent  for 
the  time  elapsed  after  Lady-day  and  May-day  in  that  year.  Botheroyd  v. 
Woolley,  5  Tyrw.  522. 

Apportionment  of  a  chattel  in  progress.  See  Woods  v.  Russell,  5  B.  &  A. 
948. 

APPROPRIATION,  p.  48. 

Where  the  defendants,  as  commission  agents  to  foreign  houses,  in  which 
they  were  partners,  but  the  foreign  houses  were  not  partners  in  the  commis- 
sion business,  received  a  letter  from  H.  and  /.,  authorising  them  to  pay  a 
sum  of  money  to  R.  &  Co.,  but  which  being  unsatisfactory  was  revoked,  and 
a  second  letter  was  written,  which  was  desired  to  be  acted  upon,  and  the 
defendants  thereupon  gave  an  undertaking  to  R.  &  Co.  to  comply  with  it  on 
beinf  guaranteed  by^  R.  &  Co.,  which  was  given  ;  held,  that  taken  altogether, 
it  amounted  to  an  appropriation  of  the  sum  to  R.  &  Co.,  or  else  to  an  equit- 
able assignment  of  it,  and  was  not  in  either  case  revoked  by  the  bankruptcy 
of  ^.  and  7.,  and  notice  given  by  the  assignees  before  the  proceeds  received 
out  of  which  the  payment  was  to  be  made.  Hutchieson  v.  Heyworth,  1  Perr. 
&  Dav.  2G6. 

Where  in  an  action  to  recover  the  balance  of  a  banker's  account,  the 
defendant  disputed  a  payment  above  six  years  since,  as  made  without  any 
authority,  but  which  the  jury  expressly^  found ;  held,  that  the  plaintiffs  were 
entitled  to  appropriate  subsequent  pay^ments  by^  the  defendant  in  discharge 
of  that  item.     Williams  v.  Griffith,  5  M  .&W.  300. 

See  further,  Waller  \.  Lacy,  8  Dowl.  563. 

ARSON. 

(P.  49.) 

In  a  case  of  arson  it  was  proved  that  "  the  floor  near  the  hearth  was 

scorched.     It  was  charred  in  a  trifling  way.    It  had  been  at  a  red  heat,  but 

not  in  a  blaze:"  held  that  this  would  be  a  sufficient  burning  to  support  an 

indictment  for  arson.     R.  v.  Parker,  9  C.  &  P.  45. 

A.  and  B.  were  charged  under  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  17,  with 
settincr  fire  to  a  wood.  It  appeared  that  they  set  fire  to  a  summer-house 
which  was  in  the  wood,  and  that  from  the  summer-house  the  fire  was  com- 
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municated  to  the  wood  :  held  that  A.  and  B.  might  be  properly  convicted 
on  this  indictment.     B.  v.  Price,  9  C.  &,  P.  729. 

Under  the  7  &  8  Geo.  4,  c.  30,  s.  17,  the  indictment  for  setting  fire  to,  &c., 
with  intent  to  injure  the  owner,  was  held  to  be  sufficient,  although  the  jury 
found  the  intent  to  be  to  injure  another,  and  a  count  would  be  good 
although  no  intent  laid.     H.  v.  Neicill,  1  Ry  &  M.  458. 

A  covering  of  wood  and  straw,  set  on  upright  posts  and  cross  timbers,  in  a 
farm-yard,  held  to  be  an  outhouse  within  the  7  &  8  Geo.  4,  e.  30,  s.  2,  and 
that  placing  fire  among  the  straw,  producing  smoke  and  burnt  ashes  in  the 
straw,  was  a  setting  on  fire,  although  there  was  no  appearance  of  fire  itself 
R.  v.  Stullio7i,  1  Ry.  &  M.  398. 

Where,  on  a  charge  of  arson,  it  was  opened,  that  exjiressions  of  ill-will, 
made  by  the  prisoner,  would  be  proved,  held  that  the  prosecutor  might  be 
asked  on  cross-examination,  if  others  had  not  used  similar  expressions  of 
ill-will  towards  him.     R.  v.  Stallard,  7  C.  &  P.  263, 

ASSAULT. 

(P.  52.) 

A  party  struck  at  may  strike  again,  to  prevent  a  repetition  of  the  blow, 
but  not  with  greater  violence  than  is  necessary.  Per  Parke,  B.,  2  Lewin 
C.  C.  48. 

The  declaration  stated  that  the  defendant  assaulted  the  plaintiff",  "  and 
also  then  presented  a  certain  pistol  loaded  with  gunpowder,  ball,  and  shot, 
at  the  plaintiff",  and  threatened  and  off"ered  therewith  to  shoot  the  plaintiff", 
and  blow  out  his  brains."  To  this  the  defendant  pleaded  not  guiltv,  and  it 
was  proved  that  the  parties  being  on  board  a  ship,  the  defendant  (who  was 
the  captain)  went  into  his  cabin  and  brought  out  a  pistol  and  cocked  it 
and  presented  it  at  the  plaintiff"s  head,  saying  that  if  the  plaintiff  was  not 
quiet,  he  would  blow  his  brains  out :  held,  that  if  the  defendant,  at  the 
time  he  presented  the  pistol,  used  words  showing  that  it  was  not  his 
intention  to  shoot  the  plaintiff,  this  would  be  no  assault :  held,  also,  that  it 
was  incumbent  on  the  plaintiff  to  substantiate  the  allegation  in  the  declara- 
tion, that  the  pistol  was  loaded  with  gunpowder,  ball,  and  shot,  and  that 
unless  the  jury  were  satisfied  that  the  jjistol  was  loaded,  they  ought  o  find 
for  the  defendant.  Blake  v.  Barnard,  9  C.  &  P.  626.  But  see  R.  v.  St.  George 
9  C.  &  P.  483. 

If,  on  a  trial  of  an  indictment  for  a  rape,  it  appear  that  the  prisoner  was 
under  14  years  of  age  at  the  time  he  committed  the  offence,  he  must  be 
acquitted  of  the  rape,  but  the  jury  may  convict  him  of  an  assault  under  the 
Stat.  1  Vict.  c.  85,  s.  11.     R.  v.  Brimilow,  9  C.  &  P.  306. 

On  an  indictment  for  attempting  to  carnally  know  and  abuse  a  girl  under 
ten  years  of  age,  with  a  count  for  a  common  assault;  the  attempt  was 
proved,  but  it  could  not  be  shown  that  the  child  was  under  ten  years  of 
age,  and  it  also  appeared  that  no  violence  was  used  by  the  prisoner,  and  no 
actual  resistance  made  by  the  girl :  held,  that  although  consent  on  the  part 
of  the  girl  would  put  an  end  to  the  charge  of  assault,  yet  there  was  a 
great  difference  between  consent  and  submission,  and  that  although,  in  the 
case  of  an  adult,  submitting  quietly  to  an  outrage  of  this  kind  would  go  far 
to  show  consent,  yet,  that  in  the  case  of  a  child,  the  jury  should  consider 
whether  the  submission  of  the  child  was  voluntary  on  her  part,  or  was  the 
result  of  fear  under  the  circumstances  in  which  she  was  placed.  R.  v.  Day, 
9  C.  &  P.  722. 
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If  a  person  present  a  i)istol,  fit  another,  and  so  near  as  to  have  been 
dangerous  to  life,  if  the  pistol  being  loaded  had  gone  off,  semhlc,  that  this 
is  an  assault,  even  though  the  pistol  is,  in  fact,  not  loaded,  if  the  person  so 
presenting  it  thought  it  to  be  so.     JR.  v.  St.  George,  9  C.  &  P.  483. 

On  an  indictment  for  a  felony,  which  includes  an  assault,  the  prisoner 
ought  not  to  be  convicted  of  an  assault  which  is  quite  distinct  from  the 
felony  charged  ;  and  on  such  an  indictment  the  i)risoner  ought  only  to  be 
convicted  of  an  assault  which  is  involved  in  the  felony  itself.  R.  v.  Gut- 
tcridges  and  others,  9  C.  &  P.  471.     R.  v.  St.  George,  9  C.  &  P.  483. 

A.  presented  a  loaded  pistol  at  JB.,  but  was  prevented  from  pulling  the 
trigger:  held,  that  A.  might  be  convicted  of  this  assault,  on  an  indictment 
for  feloniously  attempting  to  discharge  loaded  arms  at  B.  R.  v.  St. 
George,  9  C.  &  P.  483. 

A  prisoner  who  is  tried  for  manslaughter,  on  the  coroner's  inquisition, 
may  be  convicted  of  an  assault  under  the  11th  sect,  of  the  stat.  1  Vict.  c.  85. 
R.  V.  Pool,  9  C.  &  P.  728. 

The  statute  does  not  api)ly  to  unnatural  attemi)ts  upon  the  person.  R.  v. 
Enfon,  8  C.  &  P.  417  ;   but  see  R.  v.  Pihcslet/,  8  C.  &  P.  124. 

An  indictment  for  assaiilting,  and  indecently  exposing  the  person,  with 
intent  to  incite  a  party  to  commit  an  unnatural  crime  ;  held  not  to  be 
"  a  wilful  and  indecent  exposure"  within  the  7  Geo.  4,  c.  64,  s.  24,  enabling 
the  court  to  give  costs  to  the  prosecutor.     R.  v. ,  3  Nev.  &  P.  627. 

ASSUMPSIT. 
{Consideration,  p.  55.) 

The  defendant  offered  a  reward  to  whoever  could  give  such  information 
as  would  lead  to  the  conviction  of  a  felon.  The  plaintiff,  who  was  constable 
and  police  officer  of  the  district  where  the  felony  was  committed,  gave  such 
infornuxtion  :  hold,  on  demurrer,  that  plaintiff's  having  given  the  informa- 
tion was  a  good  consideration  for  a  promise  by  defendant  to  pay  the  reward. 
England  \.  Davidson,  11  A.  &  E.  856. 

In  assumpsit  on  an  undertaking  to  see  acceptances  paid,  in  consideration 
of  the  plaintiff  giving  up  a  guarantee  of  the  defendant,  which  was  in  the 
terms  "  In  consideration  of  your  being  in  advance  to  Messrs.  L.  in  the  sum 

of  £. for  tlie  purchase  of  cotton,  I  hereby  give  you  my  guarantee  for 

that  amount  in  their  behalf;"  held,  that  the  effect  of  the  terms  '■'being  in 
advance,''  and  the  validity  of  the  instrument  were  so  doubtful,  as  to  make 
the  obtaining  back  the  guarantee  an  advantage  to  the  defendant,  and  to 
make  it  a  sufficient  consideration  for  the  subsequent  guarantee  and  promise 
laid  in  the  declaration.  Haigh  v.  Brooks,  2  P.  &  D.  477  ;  affirmed  in  error, 
10  Ad.  &  Ell.  323. 

AVliere  a  ])laintiff  discharges  one  of  two  joint  debtors,  the  other  has  a 
right  to  be  discharged,  and  therefore  a  promise  by  a  third  person  to  pay  the 
debt,  in  order  to  obtain  the  discharge  of  the  defendant  in  custody,  is  void 
for  want  of  consideration.     Herring  v.  Dorell,  8  Dowl.  604. 

Where  the  declaration  stated  that  in  consideration  the  plaintiff  would 
discharge  one  S,  out  of  the  custody  of  the  warden,  and  take  the  warrant  of 
attorney  of  S,  for  the  debt  and  costs,  the  defendant  undertook  that  .S^. 
should  be  forthcoming  on  a  day  stated,  at  the  office  of  ^4.,  one  days  notice 
being  given  to  .'1. ;  breach,  that  S.  was  not  forthcoming  on  the  day  and  at 
the  place  agreed  on,  nor  any  notice  given  to  A. ;  held  sufficient  on  motion 
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in  arrest  of  judgment,  and  that  no  arerment  of  the  judgment  having  been 
entered  upon  the  warrant  was  necessary.  Page  v.  Jarvis,  8  M.  k,  W.  136. 
See  further  as  to  consideration,  Morton  v.  Burn,  2  X.  k.  P.  -297  ;  Cooper  \. 
Green,  7  M.  k  W.  633;  Lilly  v.  Hays,  1  N.  &  P.  326;  Brealey  v.  Andrew, 
2  N.  &  P.  lU:  Tipper  \.  Bichnell,  3  Bing.  N.  C.  710;  Shilllbeer  v.  Glynn, 
2  M.  &  W.  143. 

(Written  Agreement,  p.  56.) 

If  the  plaintiff  close  his  case  without  its  appearing  that  the  contract  is 
in  writing,  the  defendant  must  make  it  evidence  if  he  rely  upon  it,  although 
the  plaintiff  has  had  notice  to  produce  it.  JIagnay  v.  Knight,  2  Scott 
N.  S.  64 ;  and  see  Marston  v.  Dean,  7  C.  &  P.  13. 

Where  the  evidence  in  an  action  for  use  and  occupation  does  not  disclose 
any  written  agreement,  the  non-production  of  one,  by  which  in  fact  the 
premises  were  held,  is  no  ground  of  nonsuit.     Fry  v.  Chapman,  5  Dowl.  265. 

Where  the  terms  of  hiring  were  by  a  third  person  written  down,  but  never 
signed  by  the  parties,  nor  proved  to  have  been  read  over  to  them,  it  was 
held  that  parol  evidence  was  admissible,     i?.  v.  Wrangle,  2  Ad.  k  Ell,  514, 

Where  there  was  no  express  evidence  of  the  original  contract  on  the 
employment  of  the  plaintiff,  as  a  broker,  to  procure  a  charter-party  on  a  full 
commission,  held  that  evidence  of  a  conversation,  in  which  he  agreed  to 
take  half  commission  in  consequence  of  the  abandonment  of  the  contract  by 
the  shipowner,  was  properly  received  to  show  what  was  the  original  con- 
tract between  the  parties.     Broad  v,  M'Cabnar,  5  Nev,  &  M.  413. 

Where  in  an  action  by  landlord  against  tenant,  the  first  count  set  out  the 
written  agreement  containing  the  terms  of  holding,  and  alleged  a  parti- 
cular breach  in  not  repairing,  and  other  counts  upon  the  implied  contract 
for  using  the  premises  in  a  tenant-like  manner,  proceeded  to  set  out  various 
breaches ;  held,  that  there  being  but  one  contract  of  demise,  the  plaintiff" 
could  not  recover  damages  on  the  latter  counts,  unless  he  showed  a  second 
contract,  applying  to  different  premises.  Holford  v.  Dunnett,  7  M.  &  W^. 
348. 

{Implied,  p,  58.) 

A  party  being  let  into  possession  on  an  agreement  for  a  lease,  containing 
covenants  to  cultivate,  pay  rent,  &c.  is  bound  by  all  which  are  applicable  to 
a  tenancy  from  year  to  year.     Doe  v,  Amey,  4  P.  &  D.  177. 

Where  persons  acting  under  an  Act  of  Parliament  (whether  public  or 
private),  make  an  order  under  the  authority  of  the  Act  for  the  payment  of 
money,  the  law  raises  an  assumpsit.     B.ann  v.  Green,  1  Cowp,  474. 

On  the  20th  of  February  1838,  the  plaintiff  entered  into  a  contract  with 
the  defendant,  through  their  respective  brokers,  for  the  sale  of  thirty  shares 
in  the  Bristol  and  Exeter  Railway,  at  7/,  5s,  per  share,  and  the  usual  con- 
tract notes  passed  between  the  parties,  no  time  being  mentioned  for  the 
completion  of  the  purchase.  On  the  3d  of  March,  the  defendant  wrote 
to  the  plaintiff's  brokers,  requesting  them  to  '•  dispatch  the  thirty  Bristol 
and  Exeter  shares  forthwith,"  and  they  replied  the  same  daj-,  "we  herewith 
send  vou  the  transfer  of  thirty  Bristol  and  Exeter  shares  in  blank,"  This 
was  accordingly  done,  and  the  purchase-money  was  paid.  Calls  were  sub- 
sequently made  on  these  shares,  and  they  not  being  registered  in  the  name 
of  the  defendant,  the  plaintiff  remaining  the  apparent  owner  of  them,  he 
was  compelled  to  pay  the  calls.  In  an  action  against  the  defendant  for  not 
indemnifying  the  plaintiff  for  the  payTnents  and  liabilities  in  respect  of  the 
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calls ;  held,  that  under  the  above  circumstances,  there  was  no  undertaking 
implied  by  law  to  indemnify  against  all  subsequent  calls,  nor  any  evidence  of 
such  an  undertaking  in  point  of  fact.  Humble  v.  Langston,  7  M.  &  W. 
517. 

Where  the  original  lessee  of  premises,  with  covenants  to  keep  in  repair, 
underlet  with  similar  covenants,  and  was  sued  for  dilapidations  permitted  by 
the  under  lessee,  and  having  suffered  judgment  by  default,  paid  the  amount 
proved  and  costs  of  the  action  ;  held  that  there  being  no  covenant  to  indem- 
nify against  breaches  of  covenant,  the  under  lessor  could  only  recover 
against  his  lessee  the  actual  amount  of  the  dilapidations,  and  not  the  costs 
of  the  action.     Penley  v.  Watts,  7  Mees.  &  W.  601 ;  and  see  tit.  Covenant. 

The  declaration  set  out  an  agreement  for  a  demise  by  the  defendant, 
as  vicar  of  the  glebe  for  14  years,  and  a  lease  to  be  executed  at  the 
expense  of  the  lessor,  if  required  by  either  party  ;  breach  that  the  defendant 
neglected  and  refused  to  procure  a  lease  to  be  executed  of  the  premises,  and 
that  the  defendant  resigned  the  vicarage  to  L.,  who  ejected  the  plaintiff 
from  the  possession ;  held,  upon  special  demurrer,  1st,  That  the  effect  of  the 
stij)ulation  was  that  the  party  who  was  to  pay  the  expense  was  also  bound 
to  prepare  the  lease,  and  the  breach  therefore  Avell  assigned  ;  2dly,  That 
upon  a  contract  for  a  demise  for  a  term  of  years,  a  breach  of  contract  was 
committed  by  the  lessor  resigning,  and  no  agreement  could  be  implied  that 
the  tenancy  was  to  enure  only  so  long  as  the  defendant  continued  vicar; 
3dly,  That  the  declaration  need  not  expressly  allege  what  the  agreement 
amounted  to,  whether  an  actual  demise  or  an  agreement  for  one ;  and 
lastly.  That  the  demurrer  being  to  the  whole  declaration,  and  one  breach 
well  assigned,  the  plaintiff  was  entitled  to  judgment.  Price  \.  Williams,  ^ 
Cr.  M.  &  R.  6 ;  and  1  Tyrw.  &  Gr.  197. 

The  defendant  undertook  in  writing,  that  in  consideration  of  the  plain- 
tiff's signing  a  consent  to  supersede  the  defendant's  commission,  he 
would,  in  the  event  of  his  recovering  certain  property,  liquidate  his  claim, 
although  not  legally  liable  ;  held,  that  the  agreement  implied  a  promise  to 
take  some  step  for  the  recovery  of  the  property.  Edmunds  v.  Wilkinson, 
7  C.  &  P.  387. 

A.  the  charterer  of  a  vessel,  by  the  charter-party  agreed  that  on  the 
arrival  of  the  ship  at  the  outward  port,  he  would,  through  his  agent 
there,  supply  cash  to  the  master  for  the  disbursements  of  the  vessel,  to  be 
repaid  by  bills  to  be  drawn  by  the  master  on  the  owner;  on  the  arrival 
of  the  vessel  there,  the  agent  supplied  goods  for  the  use  of  the  crew,  and 
paid  certain  money  demands  made  on  the  master,  but  did  not  advance  any 
actual  cash:  it  was  held,  that  although  it  was  not  shown  that  any  bills  were 
drawn  by  the  master  for  the  amount,  A.  might  recover  it  from  the  owner  in  an 
action  for  goods  sold  and  delivered,  and  for  money  paid,  the  master  having 
authority  to  obtain  supplies  of  goods  and  money  for  the  necessary  use  of 
the  ship  on  the  credit  of  the  owner,  independently  of  the  express  stipulation 
of  the  charter-party.     Weston  v.  Wright,  7  M.  &  W.  396. 

The  defendants  were  employed  to  effect  an  insurance  on  a  vessel;  held, 
that,  it  being  a  part  of  their  duty  to  give  notice  in  case  of  their  failure  in 
effecting  it,  it  was  properly  alleged  as  a  promise  implied  by  the  dealing 
between  the  parties.  Callander  v.  Oelrichs,  5  Bing.  N.  C.  58 ;  and  6  Sc. 
761.  See  further  as  to  implied  contracts,  Seatori  v.  Booth,  1  N.&  P.  528; 
Ualliwell  v.  Morrell,  1  Scott,  N.  S.  309. 
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{Partiefi ;  Joint  Contract,]}.  59.) 

A.  sued  B.  C.  and  D.  in  a  joint  action  for  an  attorney's  bill,  B.  pleaded 
nunquam  indebitatus,  and  C.  and  J>.  suffered  judgment  by  default;  held, 
that  in  order  to  entitle  A.  to  a  verdict  against  B.  the  jury  must  be  satisfied 
that  there  was  a  joint  contract  with  A.  by  B.  C.  and  D.  jointly,  and  that  it 
■was  not  sufiicient  to  show  that  there  was  a  separate  contract  between  A.  and 
B.  only,  even  though  the  evidence  would  have  been  sufficient  to  have  sxip- 
ported  an  action  by  A.  against  B.  alone.  Robeson  v.  Ganderton,  9  C.  &  P. 
476. 

Assumpsit  for  work,  &c.,  against  three,  one  of  whom  suffers  judgment  by 
default,  and  the  others  plead  the  general  issue ;  if  the  others  succeed  in 
showing  that  all  were  not  jointly  liable,  it  will  prevent  the  plaintiff  from 
succeeding  against  any,  notwithstanding  one  has  admitted  on  the  record 
a  joint  contract.     Elliott  v.  Morgan,  7  C.  &  P.  334. 

Two  of  three  part-owners  of  a  ship  authorized  a  party  to  sell  the  ship, 
which  he  did,  and  paid  over  to  the  two  their  respective  shares  of  the  pur- 
chase-money, held  that  the  third  could  not  maintain  a  separate  action,  it 
being  a  joint  employment  of  such  agent.  Hatsall  v.  Griffith,  2  Cr.  &  M. 
679. 

Assumpsit  against  two  for  money  had  and  received,  plea  alleging  a 
deposit  by  the  plaintiff  with  the  defendants,  whilst  partners,  as  a  security 
for  faithful  services,  and  that  upon  an  agreement  for  a  dissolution,  one 
received  the  deposit  and  took  the  plaintiff  into  his  sole  employ,  of  which 
the  plaintiff  had  notice  and  assented  thereto,  and  discharged  the  other 
defendant,  on  which  issue  being  taken  and  a  verdict  found  for  the  defend- 
ants, held  that  the  plaintiff  was  entitled  to  judgment  non  obst.  vered.,  no 
contract  being  shown  which  made  the  latter  defendant  solely  liable  to  the 
plaintiff.  TJmnas  v.  Shillibeer  and  another,  3  Cr.  M.  &  R.  124 ;  and  1  Tyr. 
&  Gr.  290. 

{Legality,  p.  63.) 

An  agreement  was  made  between  the  defendant  and  the  plaintifi",  and 
others,  creditors  of  the  defendant,  that  defendant  should  pay,  and  that  the 
plaintiff  and  the  other  creditors  should  accept  the  amount  of  their  debts 
by  certain  instalments  secured  by  the  defendant's  notes;  and  it  was  at  the 
same  time,  without  the  knowledge  or  consent  of  the  other  creditors,  agreed 
between  the  plaintiff  and  the  defendant,  that  the  defendant  should  indorse 
to  the  plaintiff  a  bill  accepted  by  a  third  party,  in  order  to  give  the  plaintiff 
a  fraudulent  preference,  and  induce  him  to  become  party  to  the  composition. 
The  notes  being  given  and  the  bill  indorsed  in  pursuance  of  this  agreement; 
held,  that  the  plaintiff  could  not  sue  the  defendant  even  on  the  notes  given 
for  the  instalments,  although  the  plaintiff  had  not  enforced  or  received 
payment  of  the  bill  when  due.     Howden  v.  Haic/h,  11  A.  &  E.  1033. 

Where  on  the  retainer  by  the  plaintiff  of  the  defendant  in  his  employment 
the  latter  gave  a  bond  conditioned  that  he  should  not  leave  the  service  of 
the  plaintiff  without  a  month's  notice,  nor  "follow  or  be  employed  in  the 
said  business  for  nine  months  after  leaving, "it  was  held  to  be  construed  to 
restrain  him  from  being  so  employed  in  the  service  of  another  in  a  similar 
trade ;  and  that  as  being  in  restraint  of  trade,  and  unlimited  as  to  distance,  it 
was  against  the  policy  of  the  law,  and  therefore  void.  Ward  v.  Byrne,  5  M. 
&  W.  548. 
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On  a  bond  conditioned  in  restraint  of  trade,  the  Court  will  not  presume 
a  good  consideration,  and  the  declaration  must  show  a  sufficient  one  on  the 
face  of  it.     Hutton  v.  Parker,  7  Dowl.  739. 

Where  the  declaration  was  for  "  money  lent  and  on  an  account  stated," 
and  the  jjarticulars  contained  only  one  item  for  money  lent,  and  it  appeared 
tliat  the  debt  arose  out  of  a  bet ;  held  that,  on  the  plea  non  assumpsit,  the 
question  of  illegality  did  not  arise,  and  that  the  plaintiff  might  consistently 
recover  on  the  latter  count.     Stevens  v.  Willingale,  7  C.  &  P.  702. 

Where  the  contract  on  the  face  of  the  record  appeared  to  be  a  bargain  for 
a  horse,  conditioned  for  his  trotting  against  time,  and  within  the  mischief, 
and  against  the  stat.  9  Ann,  c.  14,  it  was  held,  that  the  action  could  not  be 
maintained.     Brocjden  v.  Marriott,  3  Bing.  N.  C.  88. 

An  agreement  with  assignees  for  an  administration  of  the  estate,  at  vari- 
ance with  the  bankrujit  laws,  is  void.  Stabler  v.  Waimcright,  6  Bing.  N.  C. 
174. 

The  defendant,  a  peer  of  Parliament,  stipulated  with  the  proprietors 
of  an  intended  railroad  to  withdraw  his  opposition  on  their  paying  certain 
sums  as  compensation,  and  using  their  best  endeavours  after  the  passing 
of  the  Bill  to  obtain  in  the  next  session  another,  allowing  a  deviation  from 
the  original  line  ;  held  that  such  agreement  was  illegal,  and  against  public 
policy.     Simpson  v.  Lord  Hoicden,  1  Keene,  583. 

Where  a  corporation  having  threatened  opposition  to  a  projected  railway, 
the  parties  entered  into  an  agreement  with  the  corporation ;  held  that  the 
company  having  received  the  benefit  of  such  agreement,  were  bound  by  it ; 
and  that  such  agreements  are  not  illegal.  Edwards  \.  Grand  Junction  Rail- 
way Company,  7  Sim.  337  ;  affirmed,  1  Myl.  &  Cr.  226.  650. 

The  declaration  stated  that,  in  consideration  the  plaintiff  would  publish 
a  certain  libellous  paper,  and  also  at  the  defendant's  request  defend  an 
action  brought  in  respect  thereof,  the  defendant  promised  to  indemnify 
him  against  all  damages  and  costs  ;  held,  that  the  promise  was  illegal,  and 
the  action  not  maintainable,  and  the  extent  of  the  damages  was  too  uncer- 
tain and  amounting  to  maintenance.  Shackell  v.  Rosier,  2  Bing.  N.  C.  634  ; 
and  see  Far ehr other  v.  Ansley,  1  Camp.  342 ;  Martin  v.  Blytheman,  Yelv.  197. 

Where  the  defendant,  an  attorney,  was  employed  by  the  plaintifi"  to 
■recover  possession  of  estates,  and  while  he  was  so  employed,  an  agreement 
was  entered  into  between  him  and  his  client,  that  he,  the  defendant,  should 
have  possession  of  the  estates  delivered  to  him  upon  his  giving  an  indemnity 
to  the  plaintiff  against  the  costs  of  recovering  the  possession,  and  that  the 
contract  should  be  complete  upon  payment  to  the  plaintiff  of  a  certain  sum 
within  a  stated  period  after  the  delivery  of  possession  ;  held,  that  such  con- 
tract w^as  void  and  contrary  to  public  policy:  and  an  account  of  the  dealings 
between  the  attorney  and  client  having  been  decreed,  it  was  held,  that  the 
former  was  bound  to  prove  the  consideration  for  which  certain  securities 
were  given.     Jones  v.  Thomas,  2youuge  &  C.  498. 

The  taking  monej^  for  suppressing  an  information  under  a  penal  statute, 
is  within  18  Eliz.  c.  5,  s.  4,  although  no  offence  has  been  committed  sub- 
jecting the  party  from  whom  the  money  is  obtained  to  a  penalty.  R.  v. 
Best,  2  bloody,  124 ;  and  9  C.  &  P.  368. 

An  atrreement  by  a  servant  with  a  cow-keeper,  not  within  twenty-four 
months  after  discharge,  &c.,  to  carry  on  the  business  of  a  cow-keeper  within 
five  miles  of  Northampton-square,  is  not  void  as  in  restraint  of  trade. 
Froc.'or  v.  Sanjent,  2  Scott,  N.  S.  289. 
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The  law  does  not  authorize  a  i)rivate  person  to  forego  a  prosecution  upon 
any  terms ;  and  even  if  a  promise  to  do  so  be  given  and  broken  in  such  a 
manner  as  a  jury  would  consider  scandalous,  yet,  in  point  of  law,  that  will 
not  make  any  difference,     H.  v.  Vafy,  9  C.  &  P.  342. 

A  warrant  of  attorney,  given  by  an  attorney  to  induce  a  party  to  stay 
proceedings  against  him,  on  a  rule  for  striking  him  off  the  roll,  is  illeo-al  and 
void,  and  the  Court  will  direct  it  to  be  taken  off  the  file  and  cancelled. 
Kirwan  v.  Goodwin,  9  Dowl.  330.  See  further  Leiois  v.  Davison  4  M.  &  W 
C54. 

{Condition  Precedent,  p.  64.) 
See  further  as  to  a  condition  when  precedent.     Kemble  v.  Mills,  2  Scott 
N.  S.  121.     Halliivell  v.  Morrell,  1  Scott,  N.  S.  309. 

On  an  agreement  by  the  defendant  to  retake  a  public-house,  which  the 
plaintiff  had  previously  taken  of  the  defendant,  and  to  pay  for  the  good-will, 
stock,  &c.,  if  the  landlord  would  accept  him  as  tenant,  and  issue  taken 
whether  the  defendant  had  requested  or  used  any  effort  to  cause  him  to  do 
so,  and  it  appeared  that  upon  application  by  letter  the  landlord  would  not 
let,  except  at  an  increased  rent;  held  that  the  plaintiff  was  rightly  non- 
suited.    Jeffries  v.  Clare,  2  M.  &  W.  43, 

Where  in  assumpsit  by  assignees  for  non-performance  of  a  contract  to  be 
performed  on  the  12th  June  1835,  the  declaration  averred  that  the  bankrupt 
before,  &c.,  and  the  plaintiffs  as  assignees,  were  always  ready  and  willing, 
&c. :  it  was  held,  that  the  bankruptcy  and  insufficiency  of  assets  were 
grounds  on  which  the  jury  might  infer  that  the  plaintiffs  had  not  always 
been  ready,  &c.,  and  that  the  plaintiffs  having  taken  no  steps  towards 
enforcing  the  contract  until  January  1838,  the  jury  might  properly  infer 
that  they  had  abandoned  it.     Laivrence  v.  Knoicles,  5  Bing.  N.  C.  399. 

{Moral  Obligation,  p.  70.) 
A  mere  moral  consideration  to  support  a  promise  is  sufficient  in  those  cases 
only  in  which  there  is  a  precedent  obligation,  founded  on  good  consideration 
but  which,  as  in  the  cases  of  debts  barred  by  lapse  of  time,  certificates  of 
bankruptcy,  &c.,  is  not  capable  of  being  enforced ;  where  the  declaration 
disclosed  only  a  benefit  voluntarily  conferred  on  another,  and  a  promise  by 
the  defendant  to  pay  money  to  the  plaintiff,  judgment  was  arrested.  East- 
wood V.  Kenyan,  3  P.  &  D.  276;  11  A.  &  Ell.  438. 

{Money  paid,  p.  74.) 

The  Court  of  Chancery  having  refused  to  compel  the  performance  of  an 
oral  agreement  for  a  lease  by  the  testator  with  the  defendant,  part  of  the 
consideration  being  paid,  his  executors  agreed  to  grant  one  on  the  same 
terms,  and  a  lease  was  accordingly  prepared  by  the  attorney  of  the  plaintiffs 
(executors),  who  paid  his  bill,  but  the  lease  was  not  delivered  over,  the 
residue  of  the  consideration  not  having  been  paid ;  the  plaintiffs  were 
held  to  be  entitled  to  recover  the  money  so  paid  for  preparing  the  lease  as 
for  money  paid,  and  that  in  their  personal  character.  Grissell  v.  Itohin- 
son,  3  Bing.  N.  C.  10. 

Where  after  a  seizure  by  the  excise  of  spirits,  and  several  applications 
made  for  their  restoration,  first  on  giving  bonds  for  securing  any  penalties 
which  might  have  been  incurred,  then  on  paying  the  value  into  the  receiver's 
hands,  to  abide  the  event,  which  requests  were  refused,  the  defendants  sub- 
sequently offered  to  pay  the  amount  at  which  the  spirits  were  appraised 
(a  writ  of  appraisement  having  been  sued  out  in  order  to  their  condemna- 
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tjon),  iqion  their  restoration,  and  "  to  give  up  all  claim  to  the  seizure,"  and 
to  hold  themselves  responsible  for  such  proceedings  as  might  be  instituted, 
upon  which,  on  receipt  of  tho  value  at  which  they  were  appraised,  the  spirits 
were  given  uji ;  a  general  verdict  was  afterwards  found  against  the  parties 
and  one  penalty  by  consent  taken ;  in  an  action  to  recover  back  the  former 
sum  paid,  held  tliat  the  payment  having  been  made  upon  a  compromise, 
and  voluntary  settlement  upon  good  consideration,  the  goods  liaving  been 
riglitfully  taken,  it  was  final,  and  the  action  not  maintainable.  Atlee  v. 
Backhouse,  3  M.  &  W.  633. 

The  i^laintifF  at  the  defendant's  request  entered  into  a  contract  for  the 
purchase  of  Spanish  bonds,  which  the  defendant  promised  to  repay ;  held, 
in  assumpsit  for  money  paid,  that  the  defendant  coidd  not  object  that  the 
executorj^  contract,  on  which  the  money  had  been  paid,  was  not  in  writing, 
as  required  by  the  Statute  of  Frauds.     Pawle  v.  Gunn,  4  3ing.  N.  C.  445. 

Where  the  occupier  of  an  hotel,  not  having  obtained  a  wine  licence,  and 
being  about  to  quit  and  transfer  tlie  premises  to  the  defendant,  had  depo- 
sited a  sum  as  an  indemnity  for  the  expense  of  jirocuring  the  licence,  and 
duly  attended  the  meeting  of  the  magistrates  for  that  purpose,  and  which 
would  have  been  granted  but  for  the  non-attendance  of  the  defendant ; 
held,  that  as  a  case  within  the  12  sect,  of  the  9  Geo.  4,  c.  61,  it  was  the  dutji- 
of  the  defendant  to  have  given  the  notices  required  by  the  Act,  and  that  he 
could  not  take  advantage  of  the  non-performance  of  the  condition,  occa- 
sioned by  his  own  neglect,  and  that  the  plaintiff  was  entitled  to  recover 
back  the  sum  deposited.     Bryant  v.  Beattie,  4  Bing.  N.  C.  254. 

Assumjisit  for  money  paid  to  the  use  of  defendant,  a  plea,  that  the  payment 
was  made  for  certain  shares  which  the  plaintiff  subsequently  received,  and 
tortiously  misapplied  and  converted  to  his  own  use,  and  that  the  defendant 
had  lost  all  benefit  therefrom  was  held  bad  on  special  demurrer,  the  plain- 
tiff's contract  having  been  once  completed,  the  subsequent  tortious  act  could 
only  be  the  subject  of  a  cross  action.     Francis  v.  Baker,  2  P.  ife  D.  569. 

The  master  of  a  coasting  vessel  borrowed  money  on  the  credit  of  the 
owner,  in  a  home  port,  but  where  the  owner  had  no  agent ;  held  to  be  within 
the  sco])e  of  his  authority,  and  that  it  was  properly  left  to  the  jury  whether 
necessary  or  not  for  the  prosecution  of  his  voyage.  Arthur  v.  Barton,  6  M. 
&  W.  138. 

{Money  lent,  p.  79.) 

Money  is  lent  on  the  security  of  shares,  twenty-one  days'  notice  to  be 
given  previously  to  the  calling  in  any  part  of  the  loan,  and  a  proportionate 
j)art  of  the  shares  to  be  returned.  The  plaintiff  after  twenty-one  days' 
notice  has  expired,  may  recover  for  money  lent.  Scott  v.  Parker,  1  G.  &  D. 
258. 

{Money  had  and  received,  p.  79.) 

Money  taken  from  a  party  charged  was  detained  by  a  police  constable 
after  the  trial  of  the  party  charged ;  held,  that  in  order  to  maintain  the 
action  against  the  Commissioners  of  Police,  it  must  be  distinctly  proved 
that  the  money  reached  them.     Green  v.  Rowan,  7  C.  &  P.  48. 

A.,  an  attorney,  caused  B.  to  be  subpoenaed  as  a  witness  in  a  cause  in 
which  A.  was  attorney,  and  B.,  before  he  went  to  the  assizes,  asked  A.  who 
was  to  pay  him  ?  and  A.  said  he  would  do  so.  After  the  assizes,  at  which 
B.  attended  and  was  examined,  ^.'s  clerk,  by  the  direction  oi  A.  gave  B.  an 
I  O  U  for  the  amount  of  jB.'s  expenses  and  loss  of  time,  which  amount  A. 
received  from  the  opi)Osite  party  after  the  costs  in  the  cause  had  been  taxed: 
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held,  that  B.  might  recover  the  amount  from  A.  on  a  tlechiration  containing 
counts  for  money  had  and  received,  and  on  an  account  stated.  Evaiis  v. 
Phillpotts,  9  C.  &  P.  270. 

The  defendants  had  sued  the  plaintiff  as  acceptor  of  a  bill  in  the  name, 
but  without  the  authority,  of  a  party  not  entitled  to  recover,  and  which  the 
plaintiff  had  paid  ;  the  defendants,  having  no  right  to  the  monej-,  it  may 
be  recovered  back  as  had  and  received  to  the  plaintiff's  use.  Carman  v. 
Edwards,  9  C.  &  P.  596.  So  where  goods  were  consigned  by  a  foreign 
house  to  their  own  account,  with  directions  to  the  defendants  (consignees), 
to  remit  the  proceeds  to  the  plaintiffs,  and  advise  them  of  having  done  so, 
and  the  plaintiffs  wrote  to  know  the  probable  amount,  to  which  tlie  defend- 
ants replied  that  they  had  received  the  goods  with  such  directions,  but  liad 
not  then  disposed  of  them  ;  and  the  consignors  afterwards  failing,  the 
defendants  retained  the  proceeds  in  satisfaction  of  their  own  balance. 
Fouklbig  V.  Schroder,  2  Sc.  135 ;   and  7  C.  &  P.  103. 

Where  the  plaintiff  delivered  a  sum  to  the  defendant  to  take  to  Z.,  who 
alleged  that  he  lost  it  at  a  brothel,  but  promised  to  repay  the  plaintiff,  held 
that  the  latter  might  maintain  assumpsit  for  money  had  and  received,  there 
being  only  the  defendant's  admission  of  the  loss,  which  was  no  proof  of  the 
loss  ;  otherwise  the  action  must  have  been  in  case  for  the  gross  negligence. 
Parry  v.  Roberts,  3  Ad.  &  Ell.  118;  and  5  Nev.  &  M.  669. 

The  plaintiff  as  the  minister  of  a  lay  rectory  of  a  parish  (in  which  under 
local  Acts  district  chapels  and  burial-grounds  were  erected,  with  powers  to 
the  select  vestries  to  appoint  certain  salaries  to  the  ministers  and  preachers), 
had  before  and  after  passing  the  Acts  always  received  the  surplice  fees  for 
burials,  as  part  of  the  profits  of  the  living,  until  the  last  year,  when  the 
defendant,  by  order  of  the  select  vestry,  received  and  refused  to  pay  them 
over  to  the  plaintiff;  held,  that  there  being  no  provision  for  a  burying 
minister,  and  no  title  shown  in  any  other  party,  the  defendants  were  liable 
in  an  action  for  money  had  and  received  to  the  plaintiff's  use.  Spry  v. 
Emperor,  6  M.  &  W.  639. 

Where  goods  consigned  to  a  factor  abroad  were,  after  being  discharged, 
confiscated  by  the  Government,  and  afterwards  compensation  awarded,  held 
that  the  factor  was  entitled  thereout  to  sums  paid  by  him  for  freight,  &c. 
as  money  had  and  received  to  his  use.  Good,  ex  parte,  3  M.  &  Ayr.  246; 
and  2  Deac.  389. 

A  party  carrying  on  the  wine  and  spirit  business  assigned  his  premises  by 
way  of  mortgage,  with  all  licences,  &c.,to  the  plaintiff;  the  licence  was  shortly 
afterwards  forfeited  on  account  of  some  irregularities  by  the  occupier;  the 
plaintiff  afterwards  sold  the  mortgaged  premises,  under  a  power  in  the 
mortgage  deed,  without  obtaining  a  new  licence,  but  which  the  defendant, 
the  assignee  of  the  mortgagor,  afterwards  obtained,  and  sold  to  a  sub- 
sequent occupier  ;  held,  that  the  licence  so  obtained  by  the  defendant  was 
not  the  licence  conveyed  to  the  plaintiff,  and  that  the  interest  having  ceased 
when  the  premises  were  soil  in  discharge  of  the  mortgage,  the  sum  received 
by  the  defendant  on  the  sale  of  the  licence  was  not  money  received  to  the 
plaintiff's  use.     Manifold  v.  Morris,  5  Bing.  N.  C.  420. 

A.  entered  into  partnership  with  B.  &  C,  \vho  had  previously  carried  on 
the  same  trade  together,  and  who  shortly  afterwards  became  bankrupt : 
and  by  an  agreement,  to  which  A.,  and  the  assignees  of  B.  &  C.  were  parties, 
it  was  agreed  that  A.  should  realize  the  assets  and  liquidate  the  debts  of  the 
firm,  and  that  the  official  assignee  of  the  bankrupts  should  be  empowered 
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by  ^.  to  collect  the  outstanding  debts,  and  pay  the  amount  to  S.  &  Co. 
bankers,  to  the  account  of  A.,  being  allowed  the  usual  per  centage:  held, 
that  A .  could  not  alone  sue  the  official  assignee,  in  an  action  for  money  had 
and  received,  for  monies  collected  by  him  under  this  agreement,  and  which 
remained  in  his  hands,  and  of  which  he  had  rendered  an  account  to  A. 
Lewis  V.  Edwards,  7  M.  &  W.  300. 

Where  a  party,  a  chapelwarden  on  going  out  of  office,  having  money 
payable  to  the  plaintiff,  who  refused  to  receive  it  until  a  suit,  then  pending, 
was  determined,  paid  it  over  to  the  defendant,  his  successor,  with  in- 
structions to  retain  it  in  his  hands  until  such  suit  was  determined  ;  held, 
that  pending  the  suit,  it  was  not  money  received  to  the  use  of  the  plaintiff. 
Sewellv.  Rahij,  6  M.  &  W.  22. 

The  agents  of  the  plaintiff  in  England  were  directed  by  him  to  pay, 
through  the  defendants,  money  to  be  placed  to  his  credit  in  India,  which 
was  done,  and  an  entry  was  made  in  the  defendants'  books  to  the  credit  of 
their  correspondent,  to  whom  they  sent  advice  to  account  for  it  to  the 
plaintiff ;  before  the  letter  of  advice  reached  their  correspondent,  the  latter 
had  failed,  having  drawn  on  the  defendants,  between  the  date  of  such 
letter  and  the  failure,  bills  which  the  defendants  had  accepted  to  an  amount 
exceeding  the  amount  paid  in  by  the  plaintiff;  held,  that  the  defendants 
having  only  acted  as  directed,  and  the  situation  in  which  they  stood  towards 
their  correspondent  being  altered,  the  plaintiff  could  not  maintain  assumpsit 
against  them  for  the  money  so  paid  in.     M'Arthy  v.  Colvin,  1  P.  &  D.  429. 

Stock,  the  trust  property  of  the  wife,  was  improperly  sold  out  by  the 
authority  of  the  husband  and  wife  ;  it  still  remained  a  trust  fund  in  the 
hands  of  the  agent  receiving  it,  and  the  husband  cannot  maintain  an  action 
for  money  had  and  received,  it  never  having  been  his  money.  Mileham  v. 
Eijcke,  3  M.  &  W.  407. 

Upon  an  agreement  under  seal,  by  three  persons,  for  the  purchase  of  a 
foreign  mine,  a  sum  was  deposited  conditionally,  to  be  repaid  to  the  pur- 
chasers, should  the  property,  upon  inspection  by  an  agent  to  be  sent  out  by 
them,  turn  out  to  have  been  misrepresented  ;  the  deed  giving  a  right  to  sue 
for  the  money  in  covenant,  one  of  them  cannot  maintain  an  action  for 
money  had  and  received,  although  entitled  by  agreement,  not  under  seal, 
between  themselves ;  held  also,  that  the  agent  to  be  sent  out  by  the  pur- 
chasers must  be  a  person  independent  of  the  jiurchasers,  and  not  one  of 
themselves,  although  such  an  objection  might  be  waived  by  some  instru- 
ment under  seal.     English  v.  Blundell,  8  C.  &  P.  332. 

The  defendant,  an  attorney  for  A.,  who  was  really  entitled,  brought  an 
action  in  the  name  of  the  plaintiff,  and  recovered,  and  the  jury  having 
found  that  it  was  received  by  him  for  A. ;  held,  that  the  plaintiff  could  not 
maintain  an  action  against  the  attorney  for  the  money  received  on  the 
settlement  of  the  claim.     Clark  v.  Dignam,  3  M.  &  W.  478. 

{Obtained  by  Fraud,  p.  83.) 

Where  a  creditor  refused  to  sign  a  composition  deed,  unless  he  received 
the  whole  of  his  claim,  and  a  bill  for  the  remainder  was  given  and  afterwards 
paid ;  held,  a  voluntary  payment,  and  not  recoverable  back  as  money  had 
and  received  on  an  illegal  consideration,  although  the  transaction  might 
have  been  a  valid  answer  to  an  action  on  the  bill.  Wilson  v.  Ray,  2  P.  &  D. 
253  J  and  10  Ad.  &  Ell.  82. 
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{Ignorance  of  Fact,  p.  86.) 

A.  had  arrested  B.,  who  put  in  bail.  A  summons  was  afterwards  obtained 
by  the  defendant's  attorney,  for  entering  an  exoneretur  on  the  bail-piece. 
The  clerk  to  the  agent  of  the  plaintiff's  attorney  gave  his  consent  not 
kuowino-  that  the  defendant  was  at  that  time  a  merchant  residing  abroad  ; 
the  exoneretur  was  accordingly  entered.  The  Court  having  granted  a  rule 
nisi,  calling  on  the  defendant  to  show  cause  why  the  Judge's  order  should 
not  be  rescinded,  and  the  exoneretur  entered  upon  the  bail-piece  be  struck 
off,  made  that  rule  absolute  on  payment  of  costs.  Firth  v.  Harris,  8  Dowl. 
437. 

But  where  trustees  under  an  assignment  for  the  benefit  of  creditors  (a^. 
fa.  having  on  the  day  of  its  execution,  although  before  it  was  executed,  been 
delivered  to  the  agent  of  the  sheriff  in  town,  under  which  the  officer  took 
possession),  in  order  to  release  the  goods,  paid  the  amount,  the  debtor  having 
previously  committed  an  act  of  bankruptcy  on  which  a  fiat  issued ;  held 
that  they  could  not  recover  back  the  money  so  paid  from  the  sheriff;  the 
delivery  of  the  writ  to  the  town  agent  was  a  delivery  to  the  sheriff.  Har- 
ris V.  Lloyd,  5  M.  &  W.  432. 

{Account  stated,  p.  87.) 

Evidence  that  one  of  two  defendants  examined  the  account,  objecting  to 
one  item  only,  and  jiromising  to  send  corn  for  the  balance  ;  that  both  the 
defendants  were  present  when  the  debt  was  mentioned,  without  its  being 
objected  to,  at  a  meeting  of  creditors  ;  and  that  the  other  defendant  had 
admitted  that  a  debt  was  due :  is  sufficient  to  warrant  a  jury  in  finding 
the  amount  due  on  an  account  stated.  Chisman  v.  Count,  2  Scott's  N.  S. 
569. 

A  statement  by  the  defendant  in  a  letter,  that  he  did  not  know  exactly 

how  much  was  due  from  him,  but  that  he  should  think  it  might  be /., 

is  not  sufficient  evidence  of  an  account  stated  ;  to  constitute  it,  there 
must  be  a  statement  of  some  certain  amount  being  due.  Hughes  v.  Thorpe, 
5  M.  &  W.  656. 

Allegation  that  an  indictment  had  been  preferred,  a  true  bill  found,  and 
the  trial  put  off  to  another  sessions,  and  that  the  defendant  had  agreed  to 
pay  the  costs  of  the  day ;  held,  1st,  that  the  fact  of  a  true  bill  having  been 
found  could  only  be  proved  by  a  record  made  up,  and  not  by  the  indictment 
itself  indorsed  as  a  true  bill ;  and,  2dly,  that  the  memorandum  indorsed  and 
sio-ned  by  both  counsel  on  the  brief,  and  the  amount  of  costs  afterwards 
adjusted,  was  evidence  to  go  to  the  jury  on  an  account  stated.  Porter  v. 
Cooper,  6  C.  &  P.  354. 

At  a  meeting  of  the  plaintiff  and  defendant  to  settle  an  account,  the 
clerk  of  the  former  made  the  entries  in  one  book,  which  the  defendant 
copied  into  another,  no  admission,  however,  was  made  as  to  the  correctness  of 
the  items,  but  the  defendant  admitted  that  the  balance  against  him,  as  stated 
by  the  clerk,  was  correct,  yet  added,  that  as  he  had  done  many  things, 
there  would  not  be  much,  if  anything,  between  them ;  held,  that  the  plain- 
tiff's book  would  not  bind  the  defendant  so  as  to  require  its  production 
or  its  absence  to  be  accounted  for;  and,  that  the  defendant's  admission 
was  evidence  of  something  due  on  the  account  stated.  Rlgby  v.  Jeffrys, 
7  Dowl.  561. 

One  surveyor  of  the  highways,  being  in  advance,  agreed  to  deliver  up 
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the  books  to  the  other,  to  enable  him  to  collect  the  rates,  the  latter  under- 
taking to  reimburse  him  what  was  due  out  of  the  monies  he  should  collect, 
and  the  book  was  delivered  over,  but  the  defendant,  having  collected, 
neglected  to  pay ;  held  that  the  plaintiff  was  entitled  to  ijiaintain  the 
action  on  an  account  stated.  Liddard  v.  Holmes,  2  Cr.  M.  &  R.  586 ;  S.  C. 
1  Tyr,  &  Gr.  9. 

A  paTty  kept  an  account  with  the  defendant,  and  afterwards  becoming 
lunatic,  the  account  was  continued  by  the  family,  and  a  balance  was  stated 
in  the  pass-book  to  the  credit  of  the  lunatic  ;  in  an  action  by  his  representa- 
tive after  his  death,  to  recover  such  balance,  there  being  no  evidence  of  an 
accounting  with  him,  nor  with  any  one  appointed  by  him,  or  competent  to 
state  it  on  his  part,  it  was  held  that  the  action  was  not  maintainable.  Tar- 
buck  V.  Bipsham,  2  M.  &  W.  2, 

Where  the  plaintiff  proved  that  the  sum  sought  to  be  recovered  on  tlie 
account  stated  was  an  admitted  item  in  an  account  by  the  defendant,  and 
in  respect  of  which  he  had  paid  interest,  but  the  defendant  proved  that  it 
arose  out  of  a  transfer  of  the  debt  of  a  third  party  to  the  plaintiff,  under  a 
mistaken  authority,  and  which  was  negatived  by  such  third  party,  who  had 
since  settled  with  the  plaintiff  all  claims;  held  that  the  defendant  was 
entitled  to  prove  those  facts,  and  if  believed,  it  entitled  him  to  a  nonsuit. 
Pierce  v.  Evans,  2  Cr.  M.  &  R.  294. 

Under  non  assumpsit  the  defendant  may  show  that  the  account  admitted 
by  him  was  in  fact  incorrect.     Thomas  v.  Haichins,  8  M.  &  W.  140. 

{Defence  under  the  New  Rules,  p.  101.) 

A  plaintiff  declared  specially  in  assumpsit,  that  in  consideration  that  the 
plaintiff  had  sold  and  delivered  twenty  tons  of  best  Dutch  lead  to  the 
defendant,  the  latter  had  promised  to  deliver  to  the  plaintiff  prussiate  of 
potash  to  the  same  amount ;  and  the  plaintiff  averred  the  delivery  of  the 
twenty  tons  of  best  Dutch  lead,  and  stated  as  a  breach,  that  the  defendant 
would  not  deliver  the  full  quantity  of  potash.  The  defendant  pleaded  7ion 
assumpsit ;  held,  that  as  the  defendant  had  not  pleaded  that  the  plaintiff  had 
not  delivered  best  Dutch  lead,  he  could  not  go  into  evidence  to  show  that 
the  lead  was  of  inferior  quality.  Pegg  v.  Stead,  9  C.  &  P.  636. 

In  assumpsit  for  timber  bargained  and  sold,  held  that  if  there  were  a 
false  representation  of  its  quality,  it  must  be  specially  pleaded,  and  that 
upon  the  issue  whether  the  timber  was  sound  or  not,  that  word  having  a 
technical  meaning  in  the  timber  trade,  evidence  of  its  meaning  by  the  cus- 
tom of  the  timber  trade  was  admissible.    Woodhouse  v.  Smith,  7  C.  &  P.  310. 

In  assumpsit  for  goods  bought  at  an  auction,  held  that  the  defendant 
might  prove  under  the  plea  of  non-assumpsit,  that,  by  a  special  contract  with 
the  plaintiff,  the  sum  at  which  the  goods  were  knocked  down  by  the  defend- 
ant might  be  set  off  against  a  legacy  payable  to  him  by  the  plaintiff,  and 
that  there  was,  in  fact,  no  sale  between  the  parties.  Bartlett  v.  Parnell,  6 
Nev.  &  M.  299  ;  and  4  Ad,  &  Ell.  792. 

In  assumpsit  against  the  charterer  for  demurrage,  under  the  plea  of  the 
general  issue,  the  defendant  cannot  object  that  the  plaintiff  has  not  com- 
plied with  the  provisions  of  3  &  4  Will.  4,  c  52,  s.  108,  requiring  notice  to 
be  given  to  the  collector  of  customs,  &c.  previously  to  the  unlading;  such  a 
defence  ought  to  be  specially  pleaded.  Alcoch  v.  Taylor,  6  Kev.  &  M. 
296. 
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In  assumpsit  for  money  paid  on  a  policy  effected  for  the  defendant,  plea— 
that  the  policy  in  respect  of  which  the  alleged  payments  were  made  was  so 
framed  as  to  be  utterly  useless  to  him ;  semb.  the  defence  might  well  form 
the  subject  of  a  special  plea,  and  a  demurrer  thereto,  as  amounting  to  the 
general  issue,  was  allowed  to  be  withdrawn.  Cole  v.  Le  Sceuf,  3  Sc.  188 ;  and 
5  Dowl.  41. 

(Defence,  gift,  p.  102.) 

Where  a  claim  was  made  in  the  action  for  services  on  the  one  hand,  and 
for  board  and  lodging  as  a  set-off  on  the  other,  the  plaintiff  and  defendant 
being  brothers,  and  the  plaintiff  living  with  and  assisting  the  defendant  in 
his  business;  held,  that  unless  the  jury  were  satisfied  of  a  contract,  express 
or  implied,  no  ex  post  facto  charges  could  be  made.  Davles  v.  Davles, 
i)  C.  &  P.  87. 

{Performance,  p.  102.) 
In  assumpsit  for  not  delivering  possession  of  premises,  agreed  to  be  de- 
mised, a  part  of  which  consisted  of  small  cottages,  occupied  by  weekly 
tenants,  of  which  the  plaintiff  was  aware,  and  made  no  objection,  held  that 
it  was  sufficient  to  justify  a  finding  by  the  jury  in  favour  of  a  plea  stating 
the  circumstances,  and  tliat  plaintiff  agreed  to  accept  the  attornment  of 
the  tenants  instead  of  an  actual  delivery  of  possession.  Palmer  v.  Temple, 
6Nev.  &M.  159. 

{Merger,  Sfc,  p.  104.) 
At  the  time  of  the  assignment  of  a  lease  by  defendant  to  plaintiff,  rent  was 
in  arrear,  which  the  plaintiff  paid  under  a  distress  ;  held,  that  the  defendant 
having  granted,  by  deed  of  assignment,  the  premises,  with  the  usual  cove- 
nant for  quiet  enjoyment,  assumpsit  would  not  lie  on  the  implied  contract 
to  indemnify  the  plaintiff",  nor  on  an  express  contract  to  repay  without 
some  new  consideration.     Baber  v.  Harris,  1  P.  &  D.  360. 

Where,  in  assumpsit  for  money,  the  issues  on  the  pleas  non-assumpsit,  and 
a  bond  given  and  accepted  in  satisfaction  of  the  debt  had  been  found  for 
the  plaintiff,  the  Court  refused  a  new  trial,  on  the  ground  that  the  implied 
promise  had  merged  in  the  specialty.    Weston  v.  Foster,  2  Bing.  N.  C.  693. 

The  plaintiff  and  defendant  entered  into  a  deed  of  agreement  for  the 
performance  of  certain  chemical  services,  and  the  deed  contained  a  jjower 
to  determine  it  by  notice  in  case  of  the  experiments  not  succeeding  before 
a  certain  date ;  they  afterwards  entered  into  another  agreement  not  under 
seal,  referring  to  the  former  deed,  and  amounting  simply  to  an  extension  of 
the  time  ;  held,  that  the  deed  not  having  been  determined,  the  action  of 
assumjisit  for  the  latter  agreement  was  not  maintainable.  Gwynne  v.  Davy, 
9  Dowl.  1  ;  and  2  Sc.  N.  S.  29. 

{Performance  impossible,  p.  104.) 
The  defendant  signed  an  agreement  to  pay  a  debt  for  which  a  third  party 
was  in  execution,  or  to  surrender  him  to  the  sheriff;  held,  that  as  the  latter 
alternative  could  not  be  by  law  performed,  the  agreement  operated  as  an 
absolute  one  for  payment  of  the  money.     Stevens  v.  Webb,  7  C.  &  P.  60. 

ATTAINDER,  p.  106. 
A  conviction  without  attainder  not  necessarily  avoiding  a  subsequent  con- 
veyance, held  that  a  conveyance  by  a  party  convicted  of  bigamy  was  not 
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void  as  against  the  Crown.     R.  v.  Bridger,  3  Cr.  M.  &  R.  145  ;  and  1  Tyr.  & 


Gr.  437. 

ATTEMPT. 


Ev 

demeanor, 


ery  attempt  (not  every  intention)  to  commit  a  misdemeanor,  is  a  mis- 
lanor.     B.  v.  Martin,  9  C.  &  P.  215 ;  R.  v.  Roderick,  7  C.  &  P.  795. 


ATTORNEY,  p.  106. 
{Retainer  and  business  done,  p.  107.) 

In  an  action  on  liis  bill  after  an  order  for  taxation  and  allocatur  thereonv 
the  defendant  having  attended  the  taxation,  evidence  of  the  business  having 
been  done  is  not  necessary.     ^Yilson  v.  Knapp,  2  M.  &  R.  160. 

Bv  the  terms  of  a  memorandum  for  a  lease  for  a  term,  if  lessor  should  so 
lono-  live,  made  by  the  lessor's  attorney,  the  plaintiff,  it  w;is  stipulated  that 
thelease  was  to  be  prepared  by  the  plaintiff  at  the  expense  of  the  lessee  j 
the  lessor  dying  before  the  lease  Avas  signed,  held  that  the  jury  were  jus- 
tified in  finding  a  retainer  by  the  defendant  for  the  plaintiff"  to  perform  the 
Avork.     Webb  v.  Rhodes,  3  Bing.  N.  C.  732. 

In  an  action  for  work  and  labour  for  agency  business  in  the  Court  of. 
Chancery  by  the  two  plaintiff's,  partners,  the  objection  that  one  had  not 
been  admitted  a  solicitor  of  that  Court,  can  only  be  taken  advantage  of  on 
being  specially  pleaded.    Hill  v.  Sydney,  3  Nev,  &  P.  161. 

The  appearing  for  a  prisoner  before  a  judge  on  summons  does  not  consti- 
tute him  attorney  in  the  suit.     Spencer  y.  Newton,  5  Ad.  &  Ell.  823. 

In  an  action  on  an  attorney's  bill  and  plea  nunquam  indebitatus  pleaded,, 
it  is  competent  for  the  plaintiff  to  show  that  a  greater  amount  is  due  to  him 
than  the  Master  allowed  on  taxation,  pursuant  to  an  order  for  changing  the 
attorney  in  the  course  of  the  cause  in  which  the  costs  were  incurred.  Beck 
V.  Cleaver,  9  Dowl.   111. 

(Delivery  of  bill,  p.  108.) 

Business  is  done  by  an  attorney  for  a  person  who  afterwards  becomes  an 
attorney,  the  former  need  not  deliver  a  signed  bill  previously  to  bringing 
an  action.     Windsor  v.  Herbert,  9  Dowl.  237  ;  7  M.  &  W.  375. 

An  attorney's  bill  delivered  by  his  executor  before  action  brought  is  not 
taxable.     Doe  d.  Sabin  v.  Sabin,  8  Dowl.  468. 

A  bill  of  charges  for  business  in  the  Central  Criminal  Court  is  taxable  by 
order  of  a  Judge  of  one  of  the  superior  courts.  Curling  v.  Sedger,  4  Bing. 
N.  C.  743;  6  Sc.  678  ;  and  6  Dowl. 759. 

Where  above  one-sixth  has  been  taken,  a  Judge  at  chambers  may  compel 
him  to  pay  the  costs  of  taxation.     Syhes  v.  M'Clise,  8  Dowl.  145. 

Char"-es  for  taking  the  acknowledgments  of  married  women  since  3  Sc  4 
W.  4  c.  74  bein"-  now  only  statutory  conveyances,  are  not  taxable  items- 
within  the  statute  for  taxing  attornies'  bills.  Brandon,  in  re,  3  Bing  N.  C. 
783  ;  and  5  Dowl.  623. 

In  an  action  by  an  attorney  to  recover  the  amount  of  his  bill,  with  the 
common  counts;  held,  1st,  that  a  bill  signed,  consisting  of  some  items  in 
the  ao-t^reo-ate,  and  others  relating  to  business  duly  stated,  others  not,  was 
sufficient  to  entitle  him  to  recover  as  to  the  portion  so  duly  stated  ;  2diy, 
and  that  as  to  aggregate  items,  not  being  for  business,  he  might  recover 


ATTORNEY.  1341 

under  the  common  count;  3(lly,  that  a  charge  for  extra  costs,  not  stating 
the  items,  nor  enabling  the  Master  to  see  whether  the  charges  were 
according  to  the  course  of  the  cause,  was  insufficient ;  4thly,  that  he  could 
not  ai^propriate  a  sum  received  by  him  without  the  knowledge  of  the 
defendant  to  any  particular  part  of  his  demand  ;  and,  lastly,  the  plaintiff 
having  at  the  foot  of  his  bill  given  credit  for  a  particular  sum  received,  and 
"  Mr.  i.'s  bill,"  leaving  a  blank  for  the  amount,  was  a  sufficient  acknow- 
ledgment of  something  being  due  to  take  it  out  of  the  statute,  and  which 
might  be  supplied  by  parol  evidence.  Waller  v.  Lacy,  1  M.  &  G.  54  ;  1  Sc. 
N.  S.  186 ;  and  8  Dowl.  563. 

(Defence — Negligence,  p.  111. J 

"Where  the  attorney,  employed  to  conduct  an  appeal  at  the  sessions 
against  an  order  of  removal,  neglected  to  enter  and  respite  at  the  first 
sessions,  and  delivered  the  notice  of  the  grounds  of  appeal,  signed  by  himself 
and  not  by  the  officers,  and  the  sessions  refused  to  hear  it,  and  the  order 
stood  confirmed  ;  held,  that  having  throughout  shown  a  want  of  profes- 
sional skill  which  every  attorney  is  bound  to  have,  and  the  defendants 
having  derived  no  benefit  from  his  services,  he  was  not  entitled  to  recover. 
Huntleij  V.  Bulwer,  6  Bing.  N.  C.  111. 

{Action  against,  p.  112.) 

The  plaintiff's  attorney  on  the  record  has  no  authority  by  virtue  of  his 
retainer  to  discharge  a  defendant  in  execution  out  of  custody  without 
receiving  payment  of  the  sum  for  which  he  is  detained.  In  debt  by  the 
assignee  of  A.,  a  bankrupt,  against  the  marshal  for  an  escape  after  the 
choice  of  trustees  of  a  prisoner  in  execution  at  the  suit  of  A.,  before  his 
bankruptcy,  it  was  pleaded  that  before  the  marshal  had  notice  of  the  bank- 
ruptcy, the  attorney  of  ^.  the  plaintiff  in  the  action  did  as  such  attorney 
require  and  direct  him  to  discharge  the  prisoner  out  of  custody,  and  as 
such  attorney  did  give  licence  to  the  marshal  for  the  discharge,  and  that 
the  marshal,  before  notice  of  the  bankruptcj^,  in  pursuance  of  such  require- 
ment and  direction,  discharged  the  prisoner :  Held  on  demurrer,  that  the 
plea  was  no  answer  to  the  action,  as  it  did  not  show  any  sufficient  power 
in  the  attorney,  as  such,  to  authorize  the  discharge.  Savory  v.  Chapman, 
8  Dowl,  656. 

The  plea  ought  to  show  either  that  the  plaintiff  had  given  express  autho- 
rity for  the  discha-rge,  or  that  the  amount  for  which  the  execution  issued 
had  been  paid  to  him  or  his  attorney. 

Qu(ere,  whether  a  plea  in  the  latter  form  would  justify  the  marshal,  if  the 
plaintiff  suing  out  execution  had  become  bankrupt  between  the  commit- 
ment and  the  order  to  discharge,  and  an  action  of  escape  was  brought  by 
his  assignee.     Savory  v.  Chapman,  8  Dowl.  656. 

The  attorney  is  not  liable  for  refreshments  supplied  to  witnesses  attending 
the  trial,  unless  there  be  evidence  to  satisfy  the  jury  that  he  has  sanctioned 
the  supply.     Fendall  v.  Nokes,  7  Sc.  647, 

An  attorney  who  practises  in  the  county  court,  after  having  omitted  for  a 
year  to  take  out  his  certificate,  is  not  liable  to  penalties  under  the  statute 
12  Geo.  2,  c.  13,  s.  7,  as  a  person  practising  without  having  been  legally 
admitted  according  to  the  st,  2  Geo.  2,  c.  23,  Hodkinsou  v.  Mayer,  6  Ad,  & 
Ell.  194. 
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{Undue  Influence,  p.  115.) 

Where  a  jury  had  found  that  a  deed  had  been  obtained  from  the  client, 
not  by  fraud,  but  by  undue  influence,  the  Court  held  tliat  the  question, 
whether  undue  influence  is  to  be  inferred  from  the  nature  of  the  trans- 
action, or  is  against  the  policy  of  the  law,  being  one  for  the  Court  and  not 
for  the  jury,  and  being  of  opinion  that  the  circumstances,  although  suspi- 
cious, did  not  show  that  the  deed  was  obtained  by  the  influence  of  the 
party  in  the  character  of  a  solicitor,  granted  a  new  trial.  Casborne  v.  Bar- 
liani,  2  Beav.  76. 

{Revocation  of  authority.) 

The  death  of  the  client  revokes  the  authority  of  the  attorney,  and  it  is 
immaterial  that  he  has  a  lien  for  his  costs.     Shoioman  v.  Allen,  1  M.  &  G.  94. 


AWAED,  p.  116. 

A  certificate  is  not  distinguishable  from  an  award,  and  the  parties  must 
abide  by  the  decision  of  the  arbitrator,  although  he  may  be  mistaken. 
Price  V.  Price,  9  Dowl.  334. 

{Error,  &f-c.  on  the  part  of  the  Arbitrator,  p.  118.) 

Although  the  award  be  good  upon  the  face  of  it,  yet,  if  the  arbitrator, 
upon  being  told  that  it  was  intended  to  have  his  judgment  appealed  against, 
in  furtherance  of  that  appeal  assigns  an  erroneous  ground  for  the  decision 
he  has  pronounced,  the  Court  will  interfere.  Jones  v.  Corry,  5  Bing.  N.  C. 
187 ;  and  7  Dowl.  298. 

An  order  of  reference  directing  the  parties  and  witnesses  to  be  examined, 
if  the  arbitrator  should  think  fit,  upon  oath,  to  be  sworn  before  a  Judge  or 
Commissioner,  does  not  restrain  the  arbitrator,  under  3  &  4  Will.  4,  c.  42, 
s.  41,  from  himself  administering  the  oath.  Hodson  v.  Wilde,  7  Dowl.  15  ; 
and  4  M.  &  W.  536. 

Where  the  parties  have  intentionally  allowed  the  time  to  expire  without 
enlargement,  the  Court  has  no  power  under  3  &  4  Will.  4,  c.  42,  to  compel 
the  parties  to  proceed  with  the  reference.  Doe  d.  Jones  v.  Poicell,  7  Dowl. 
639. 

As  to  setting  aside  on  the  ground  that  two  or  three  arbitrators  acted  on 

the  opinion  of  counsel  in  a  case  inaccurately  stated,  see  in   re   Milne,  8 

Scott,  367, 
A  delegation  by  an  arbitrator  of  an  authority  to  settle  a  dispute  between 

the  parties,  is  an  excess  of  authority.     Tandy  and  Tandy,  In  re,  9  Dowl. 

1044. 

{By  an  umpire.) 

Where  the  reference  was  to  two  arbitrators  and  an  umpire,  and  the  agree- 
ment to  perform  the  award  of  the  said  arbitrators  and  their  umpire,  and  it 
was  made  by  the  arbitrators  only,  the  Court  refused  an  attachment.  Hea- 
theringtonx.  Robinson,  7  Dowl.  19;  and  4  M.  &  W.  608. 

The  appointment  of  an  umpire  by  lot  consented  to  by  the  attornies'  clerks, 
and  not  by  the  attornies  or  their  clients,  is  bad,  although  the  parties,  igno- 
rant of  the  fact,  attended  before  him.  Hodson  ^  Brewry,  in  re,  7  Dowl.  569. 
And  see  Greemcood  and  another,  iwrc,  1  P.  &  D.  461. 
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(Publication.) 

A  cause  was  referred  by  a  Judge's  Order  to  t^vo  arbitrators,  witli  liberty 
to  appoint  an  umpire,  so  that  he  should  make  and  publish  his  umpira^-e  in 
writing,  ready  to  be  delivered  to  the  parties  on  or  before  the  15th  July  next. 
On  the  afternoon  of  the  12th  Julj^,  the  umpire  sent  notice  to  the  parties  that 
he  was  about  to  declare  his  award,  which  was  dated  the  11th,  and  desiring 
them  to  attend  at  his  office  at  five  o'clock  that  evening,  which  they  accord- 
ingly did.  At  ten  o'clock  in  the  morning  of  the  same  day  the  plaintiff  died  • 
held,  that  there  was  a  publication  of  the  award  in  the  lifetime  of  the  plain- 
tiff. The  term  "  publication"  in  a  subscription  to  arbitration,  means  such 
notice  of  the  award  as  will  enable  the  parties  to  obtain  knowledo-e  of  its 
contents.  By  analogy  to  the  9  &.  10  W.  3,  a  party  seeking  to  set  aside  an 
award  made  by  Judge's  Order,  must  apply  within  the  time  limited  by  that 
statute.    Brooke  v.  Mitchell,  8  Dowl.  392. 

(Atcard,  defective  when,  p.  Wo.) 

An  award  is  good  although  it  does  not  distinguish  what  is  awarded  in 
respect  of  the  action  referred,  from  what  is  awarded  in  respect  of  matters  in 
difference.     Taylor  v.  Shuttleworth,  8  Dowl.  281. 

To  a  declaration  containing  a  claim  of  200  I  for  horse  keep,  and  250 1,  for 
goods  sold,  the  defendant  pleaded,  except  as  to  150  Z.  14  s.  8  d.  non-assumpsit, 
and  as  to  that  sum  payment.  The  cause  was  referred,  and  the  arbitrator 
awarded  that  the  first  issue  should  be  entered  for  the  plaintiff,  with 
14  I.  4  s.  Qd.  damages  ;  that  the  second  issue,  so  far  as  related  to  150  I.  should 
be  entered  for  the  defendant  and  the  residue  for  the  plaintiff;  held  sufficient 
— the  arbitrator  was  not  bound  to  find  the  first  issue  distributively.  Bird 
V.  Penrice,  8  Dowl.  775. 

Award,  when  void  for  excess  in  directing  costs  to  be  taxed  as  between 
attorney  and  client.  Seckham  v.  Bahb,  6  M.  &,  W.  129;  and  8  Dowl.  167. 
When  wholly  void  for  excess.  Bowes  v.  Fernie,  4  M.  &  C.  150.  And  see 
Price  V.  Popkin,  10  Ad.  &  Ell.  139;  and  2  P.&  D.  304. 

Where  a  cause  in  which  several  issues  are  raised  on  the  pleadings  is 
referred,  the  arbitrator  is  bound  to  find  expressly  on  each,  although  he  is  not 
requested  to  do  so  by  the  parties.  Therefore,  where  to  a  declaration  a 
defendant  pleaded  several  pleas,  and  the  arbitrator  was  not  requested  to 
find  specifically  on  each,  and  he  awarded  merely  that  the  plaintiff  had  no 
cause  of  action,  and  directed  a  verdict  to  be  entered  for  the  defendant,  the 
award  was  held  to  be  bad.     England  v.  Davison,  9  Dowl.  1052. 

{Revocation  of  authority,  p.  118.) 

The  bankruptcy  of  the  defendant  before  the  making  an  award,  is  not  a 
ground  for  setting  aside  tlie  award.  Taylor  v.  Shuttleworth,  8  Dowl.  281. 
Nor  insolvency,  Hobbs  v.  Ferrars,  ib.  779. 

An  award  directs  a  sura  to  be  paid  on  a  day  appointed,  the  duty  is  a  con- 
tinuing duty,  although  no  demand  be  made  on  the  day  fixed.  Craike,  in  re, 
7  Dowl.  603. 

By  the  stat.  3  &  4  W.  4,  c.  42,  s.  39,  a  submission  to  arbitration  by  rule  of 
Court,  is  not  revocable  without  leave  of  Court ; 

And  by  sec.  40,  the  Court,  or  any  Judge  of  the  Court,  may,  by  rule  or 
order,  compel  the  attendance  of  any  witness  before  an  arbitrator  or  umpire. 


1344  APPENDIX  : AWARD. 

Sec.  41.  Such  arbitrator  has  power  to  administer  an  oath. 

The  statute  does  not  extend  to  the  reference  of  criminal  but  of  civil  mat- 
ters only ;  where,  therefore,  an  indictment  for  a  conspiracy  has  been  refer- 
red, the  submission  may  be  revoked.     R.  v.  Bardell,  1  N.  &  P.  74. 

So  where  an  indictment  for  conspiracy  had  been  referred,  and  the  autho- 
rity afterwards  revoked,  and  the  defendants  refused  to  proceed  to  the  refer- 
ence ;  held  not  a  case  within  the  3  &  4  Will.  4,  c.  42,  s.  39,  requiring  the 
leave  of  the  Court  or  a  Judge  to  revoke.  B.  v.  Shillibeer  and  others,  5  Dowl. 
238. 

{Statementof  objections  to.) 

It  is  insufficient  to  state  the  grounds  of  objection  to  an  award  in  a  rule 
for  setting  it  aside  in  general  terms,  as,  that  the  award  is  not  final,  that 
the  arbitrator  has  exceeded  his  authority,  that  the  award  is  uncertain,  or 
that  the  arbitrator  has  not  awarded  on  all  the  matters  referred  to  him.  Gray 
v.  Leaf,  8  Dowl.  654. 

{ArUtrator,  liability  of.) 

Money  deposited  with  an  arbitrator  as  a  stakeholder  is  not  recoverable 
by  the  assignees  of  the  depositor  on  his  becoming  bankrupt  before  the  award 
made.  Taylor  y.  Shuttleworth,  2  Scott's  N.  S.  375.  Qu.  Whether  bankruptcy 
operates  as  a  revocation  of  the  arbitrator's  authority,  under  an  order  of  Nisi 
Prius.     lb. 

BANKRUPTCY. 
{Proofs  hy  assignees,  p.  122.) 
Assio^uees  under  an  Irish  commission  may  sue  for  debts  contracted  here. 
Fergusson  v.  Spencer,  2  Scott's  N.  S.  229. 

{Fiat — Misnomer,  p.  122.) 

The  Court  refused,  on  the  petition  of  the  bankrupt,  to  annul  the  fiat,  on 
the  ground  that  he  was  described  in  it  as  ^^  John  G."  instead  of  ^^  John 
Christian  G.,"  his  right  name,  he  having  been  examined  before  the  com- 
missioner, and  never  mentioned  that  he  was  wrongly  named  in  the  fiat. 
Ex  parte  Gilligan,  1  Mon.  D.  &  D.  144. 

{Depositions,  p.  123.) 

Where  under  no  circumstances  the  bankrupt  could  have  brought  the 
action,  semb.  the  depositions  will  not  be  evidence.  Hare  v.  Waring,  3  M.  & 
W.  376. 

And  although  they  may  be  conclusive  of  the  facts  recited,  yet  that  would 
not  exclude  the  defendant  from  showing  that  although  true,  the  plaintiff 
could  not  avail  himself  of  them,  as  being  a  party  to  a  concerted  act  of 
bankruptcy.    lb. 

On  a  petition  of  the  bankrupt  to  annul,  supported  by  affidavits  impeach- 
ino-  the  validity  of  the  petitioning  creditor's  debt  and  the  act  of  bankruptcy, 
tlie  depositions  on  the  proceedings  are  not  admissible  in  evidence  against 
the  bankrupt  to  establish  these  requisites.  Ex  parte  Prescott,  1  Mont.  D. 
&  D.  199. 

{Trading,  p.  126.) 

Two  attornies  in  partnership  lent  money  on  mortgage  to  a  party  engaged 
in  a  building  speculation,  and  the  mortgage  being  forfeited  they  took  pos- 
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session  of  the  carcases  of  the  liouses,  and  furnished  them  at  their  own 
expense,  for  the  purpose  of  selling  or  letting  them ;  they  also  purchased  a 
a  few  other  carcases,  not  in  their  character  of  mortgagees,  which  they 
employed  a  builder  to  finish  for  the  same  purpose.  Held  that  this  was  not 
a  joint  trading  as  builders,  within  the  meaning  of  the  bankrupt  laws. 
Ex  parte  Edwarth,  1  Mon.  D.  &  D.  3. 

A  partj^,  having  no  other  visible  occupation,  was  made  a  bankrupt,  as  a 
dealer  in  yachts.  The  only  evidence  of  trading  was,  that  upon  three  several 
occasions  he  bought  and  sold  a  yacht  for  profit,  realising  on  such  sale  a  profit 
of  190  ?. ;  and  that  on  some  of  these  occasions  he  employed  a  broker,  to  whom 
he  said,  that  ''  he  thought  it  no  disgrace  thus  to  increase  his  income ; "  but 
there  was  no  direct  evidence  that  he  thus  dealt, /or  the  purpose  of  gaining  his 
liveUhood,  or  that  he  was  considered  as  a  trader  by  any  person  who  knew  or 
dealt  with  him.  Quc^re,  whether  this  is  sufficient  evidence  of  a  trading 
within  the  bankrupt  laws.  Ex  parte  Cromwell  ^  Knight,  1  Mon.  D.  k  D. 
158. 

By  the  6  Geo.  4,  c.  16,  s.  2,  it  w^as  intended  to  include  all  builders,  persons 
being  builders  with  intent  to  gain  a  profit  and  livelihood  thereby,  whether 
they  build  on  their  own  land  or  on  that  of  others,  on  lease  or  otherwise. 
Neirinckx,  ex  parte,  2  Mont.  &  Ayr.  384;  and  1  Deac.  78  But  see  ex  parte 
Edioards,  supra. 

A  sino-le  act  of  buying  and  selling  as  a  farmer,  with  any  evidence  of  intent 
to  continue  it,  is  a  sufficient  evidence  of  trading.  Lavender,  ex  parte, 
4  D.  &  Ch.  487. 

But  the  proof  of  one  single  act  of  trading,  without  evidence  of  a  general 
intention  to  trade,  was  held  to  be  insufficient,  and  the  petitioning  creditor 
is  bound  to  establish  the  affirmative.  Wilkes,  ex  parte,  2  Deac.  1 ;  and 
2  M.  &  Ayr.  667.  And  where  a  party  exercising  the  profession  of  a  proctor 
was  made  bankrupt  as  a  bill-broker,  the  evidence  being  of  his  having  once 
been  employed  to  get  a  bill  discounted,  not  naming  the  parties,  or  the  par- 
ticulars of  any  one  bill,  it  was  held  to  be  insufficient  to  support  the  proof  of 
trading.  Harvey,  ex  parte,  1  Deac.  571 ;  and  see  below,  Brundrett,  ex  parte. 
Where  an  auctioneer  was  shown  to  be  continually  in  the  habit  of  buying 
and  selling  goods,  as  well  as  of  bidding  at  auctions,  it  was  held  to  be  a 
trading  within  the  bankrupt  law.    Moore,  ex  parte,  3  M.  &  Ayr.  131. 

So  where  a  farmer  was  in  the  habit  of  purchasing  more  sheep  than  were 
required  to  stock  his  farm,  and  selling  immediately  the  excess  without  shear- 
ing or  any  pasturing  on  his  farm,  held  to  amount  to  a  trading  as  a  sheep 
salesman  within  the  bankrupt  law.     Newall,  ex  parte,  3  Deac.  339. 

A  surgeon  and  apothecary  selling  drugs,  not  merely  to  patients,  but  to  any 
who  might  apply,  is  a  trader  within  the  bankrupt  law.  Daubeny,  ex  parte, 
2  Deac.  72  ;  and  3  M.  &  Ayr.  16. 

Where  the  bankrupt  held  shares  in  a  joint-stock  banking  company,  and 
received  dividends  for  two  years,  it  was  held  to  constitute  a  sufficient  trading 
as  a  banker.     Wyndham,  ex  parte,  1  Mont.  D.  &  D.  146. 

The  mere  buying  of  hay  and  corn  by  a  livery-stable  keeper,  to  be  used 
merely  by  the  horses  of  particular  persons  taken  in,  and  not  generally,  held 
not  a  trading  within  the  Act.  Lewis,  ex  parte,  3  M.  &  Ayr.  199;  and 
2  Deac.  318. 

The  trade  of  a   scrivener  by  an   attorney  is  not   established  by  proof 
of  the  party  having  merely  negotiated  money  loans,  receiving  a  procura- 
voL.  in.  4  R 
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tion  fee ;  nor  by  his  having  received  money  on  mortgages  called  in,  and 
left  in  his  hands,  for  which  he  paid  interest  to  his  employer  down  to  the 
time  of  his  bankruptcy.  Lott  v.  Mehille,  9  Dowl.  882.  So  a  mere  dealing 
in  accommodation  bills,  without  proof  of  any  place  of  business  or  capital, 
and  no  proof  of  any  specific  bill  discounted,  was  held  to  be  insufficient  to 
establish  a  trading  as  a  bill-broker.  Phipps,  ex  parte,  2  Deac.  487.  So  a 
purchase  of  shares  in  a  banking  company,  without  any  intention  of  following 
the  business  of  a  banker,  is  insufficient.  Bnindrett,  ex  parte,  2  Deac.  219; 
and  3  M.  &  Ayr.  50.  And  where  the  party  took  a  lease  of  land  contain- 
ing salt  pits,  on  which  he  expended  money  in  materials  for  converting  the 
brine  produced  therefrom  into  salt,  held  not  to  constitute  a  trading  within 
the  bankrupt  law;  held  also,  that  the  holding  shares  in  a  salt  company  for 
one  week,  during  which  he  derived  no  profit  therefrom,  was  not  such  a 
seeking  his  livelihood  as  constituted  a  trading.  Atkinson,  ex  parte,  1  Mont. 
D.  &  Y.  300. 

Letting  furnished  lodgings  does  not  constitute  a  trading,  although  the 
furniture  is  purchased  for  the  purpose  of  being  let.  Bowers,  ex  parte, 
2  Deac.  99 ;  and  3  M.  &  Ayr.  33. 

Qucere,  if  a  coach  proprietor  be  a  trader  within  6  Geo.  4,  c.  16 ;  semble,  he 
is  not:  he  contracts  to  carry,  not  to  let.  Walker,  in  re,  2  Mont.  &  Ayr. 
270  n. 

{Act  of  bankruptcy :  otherwise  absent  himself,  p.  134.) 

The  mere  failure  in  keejiing  an  appointment  with  a  creditor  is  not  suffi- 
cient to  constitute  an  act  of  bankruptcy;  and  where  pending  a  negotiation 
for  a  loan  he  was  arrested  in  the  country  and  discharged  on  bail,  having 
promised  to  meet  the  creditor  on  the  following  morning,  and  give  a  security, 
but  he  proceeded  to  London  to  procure  part  of  the  loan,  intending  to  pay 
the  creditor  instead  of  giving  the  security,  and  wrote  accordingly  to  the 
solicitor  to  that  effect,  promising  to  return  in  day  or  two,  but  was  delayed 
by  the  negotiation  ;  held,  that  the  intent  to  deiay  was  rebutted.  Lavender, 
ex  parte,  4  D.  &  Ch.  484. 

Where  it  appeared,  upon  the  trial  of  an  issue  whether  an  act  of  bank- 
ruptcy bad  been  committed,  that  on  the  preceding  day  the  trader  had  sent  a 
letter  from  his  place  of  residence  to  his  place  of  business,  stating  his  inability 
to  meet  his  engagements,  and  directing  himself  to  be  denied  to  creditors,  and 
he  immediately  quitted  home,  and  remained  absent  during  that  and  the 
following  day,  and  a  witness  who  saw  him  stated  that  he  said  he  was  not  in 
a  hurry  to  get  home,  and  should  not  go  early,  as  he  had  creditors  who 
would  lay  hold  of  him ;  held  an  act  of  bankruptcy,  although  the  jury  said 
that  they  did  not  believe  he  spoke  bond  fide ;  held  also,  that  evidence  of  his 
declarations  and  conduct  on  the  following  day  were  inadmissible  to  explain 
his  conduct  on  the  day  in  question.     Johnston  v.  Woolf,  2  Scott,  372. 

{Denial  to  a  creditor,  p.  136.) 

A  bankrupt,  after  being  denied  to  a  creditor,  acknowledged  in  the  course 
of  the  same  day  to  a  third  person,  that  he  had  given  orders  for  that  purpose, 
as  he  knew  the  creditor  wanted  money.  This  acknowledgment  is  evidence 
against  the  bankrupt,  on  his  petition  to  annul  the  fiat.  Ex  parte  Prescott 
1  Mon.  D.  &  D.  199. 

On  such  petition  the  depositions  on  the  proceedings  are  not  admissible 
against  the  bankrupt  in  support  of  those  facts.     lb. 


BANKRUPTCY,    ACT    OP.  1347' 

An  order  to  deny,  not  followed  by  a  shutting  up  the  house,  or  withdraw- 
ing from  it,  scmhlc,  would  not  amount  to  an  act  of  bankruptcy.  Hare  v. 
Waring,  3  M.  &.  W.  376. 

And  see  Fisher  v.  Boucher,  10  B.  &  C.  705. 

{^Fraudulent  conveyance,  p.  138.) 

A  trader  in  solvent  circumstances  being  pressed  to  execute  an  assignment 
of  his  property  for  the  benefit  of  his  creditors,  declines  to  do  so,  and  offers 
a  composition  instead.  Next  day,  his  solicitor  concurs  in  calling  a  meeting 
of  the  trader's  creditors  at  the  place  where  he  carried  on  business,  for  the 
purpose  of  having  a  statement  made  to  tliem  of  his  affairs.  The  trader's 
non-attendance  at  this  meeting  is  an  act  of  bankruptcy,  although  personally 
he  might  have  made  no  promise  to  attend,  and  although  his  solicitor 
attended  to  explain  the  state  of  his  affairs.  Ex  parte  Beer,  1  Mon.  D.  &  ]), 
390. 

{Fraudulent preference,  p.  140.) 

In  trover  by  the  assignees  of  bankrupt  to  recover  the  value  of  goods, 
alleged  to  have  been  delivered  to  the  defendant  in  contemplation  of  bank- 
ruptcy, evidence  that  the  goods  were  delivered  in  payment  and  satisfaction 
of  a  debt  due  from  the  bankrupt  to  the  defendant,  does  not  support  a  plea 
alleging  that  the  goods  were  bond  fide  sold  and  delivered  to  the  defendant 
by  the  bankrupt  before  the  issuing  of  a  fiat,  and  without  notice  of  an  act  of 
bankruptcy,  and  that  the  defendant  bond  fide  paid  for  them.  Backhouse  v. 
Jones,  8  Scott,  148 ;  6  Bing.  N.  C.  65. 

In  an  action  by  assignees,  upon  a  question  of  fraudulent  preference,  before 
any  evidence  given  of  the  bankruptcy  or  insolvencjr,  declarations  of  the 
partj',  showing  a  consciousness  of  his  being  in  insolvent  circumstances,  are 
admissible,  the  fact  of  insolvency  being  afterwards  proved  aliunde,  although 
semble  the  latter  fact  should,  strictly,  be  first  proved.  Thomas  v.  Connell, 
4  M.  &  W.  267. 

Where  a  voluntary  payment  is  made  by  a  party  to  a  creditor  at  the  time 
his  circumstances  are  such  as  must  end  in  bankruptcy,  and  the  belief  of 
which  must  be  operating  on  his  mind  at  the  time  of  payment,  it  is  void  as 
a  fraudulent  preference  ;  aliter,  if  he  has  a  reasonable  and  bond  fide  expec- 
tation that  he  may  still  be  extricated  from  the  impending  bankruptcy  :  this 
being  a  question  peculiarly  for  the  jury,  the  CoTirt  will  reluctantly  interfere 
with  their  finding,  and  semb.  only  where  the  preponderance  of  evidence  is 
strong,  and  it  is  clear  that  injustice  has  or  may  be  done.  Gibson  v.  Boutts, 
3  So,  229, 

Where  the  deposit  was  only  a  few  days  before  the  bankruptcj',  and  no 
pressure  shown,  satisfactory  evidence  is  required  that  it  was  not  made  in 
contemplation  of  the  bankruptcy.     Morgan  ex  parte,  1  Mont.  D.  &  D,  116. 

Where  the  defendant  acted  as  the  agent  in  the  sale  of  a  bankrupt's  goods, 
with  the  fraudulent  purpose  of  benefiting  himself,  but  the  purchaser  acted 
bond  fide  and  in  ignorance  of  the  purpose  of  the  bankrupt ;  held,  that  there 
being  no  delivery  at  all  to  the  defendant,  and  no  fraud  on  the  part  of  the 
buyer,  it  did  not  constitute  an  act  of  bankruptcy.  Ilarwood  v.  Bartlett, 
6  Bing.  N.  C.  61  :  and  8  Sc.  171. 

The  6  Geo.  4,  c.  16,  s.  120,  applies  only  to  parties  assisting  the  bankrupt 
in  the  concealment  of  his  goods,  and  not  to  a  case  of  debtor  and  creditor; 

4  R2 
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semb.,  a  creditor  might,  however,  come  within  the  Act,  although  a  fraudulent 
preference  is  intended:  but  a  separate  penalty  cannot  be  recovered  for  each 
distinct  act  of  concealment.     Brooks  v.  Glencross,  2  M.  &  R.  62. 

Where  a  party  conveyed  a  portion  of  landed  estate  to  his  creditors,  and 
nothing  was  done  for  five  years,  nor  bankruptcy  in  that  time,  held  that 
there  was  no  ground  for  saying  that  in  executing  the  deed  a  fraudulent 
preference  was  intended,  or  that  it  was  in  contemi)lation  of  bankruptcy. 
Cattell  V.  Corrall,  4  Younge  &  C.  228. 

{One  privy,  ^'c,  p.  144.) 

Where  a  fiat  issued  on  a  concerted  act  of  bankruptcy,  and  foxir  months 
elapsed  before  a  creditor  petitioned  to  annul  it,  and  it  api)eared  that  the 
bankrupt  had  committed  another  act  of  bankruptcy,  which  was  not  con- 
certed, and  the  assignees  were  not  privy  to  the  concert,  and  wished  the  fiat 
to  proceed;  the  Court  refused  to  annul  it.  Ex  parte  Bostock  and  others, 
1  Mon.  D.  &  D.  344. 

The  bankrupt,  previous  to  the  fiat,  having  called  a  meeting  of  his  creditors 
at  Manchester,  H.  Sf  Co.,  creditors  at  Halifax,  wrote  to  G.,  an  attorney  at 
Manchester,  to  attend  the  meeting  on  their  behalf,  saying,  "  we  will  leave 
our  interests  in  your  hands."  In  pursuance  of  the  resolutions  passed  at  the 
meeting,  which  were  communicated  to  H.  ^  Co.,  a  trust-deed  was  prepared 
by  G.,  and  executed  by  the  bankrupt  and  many  of  the  creditors,  but  not  by 
H.  Sj-  Co.  A  dividend  was  afterwards  declared  by  the  trustees,  of  which 
H.  Sf  Co.  were  also  informed,  without  any  objection  to  the  arrangement. 
They  cannot  afterwards  set  up  this  deed  as  an  act  of  bankruptcy.  Ex  parte 
Teald,  1  Mon.  D.  &  D.  210. 

Where  at  a  meeting  of  creditors  the  bankrupt  signed  a  declaration  of 
insolvency,  upon  an  understanding  that  it  should  not  be  gazetted  unless 
necessary;  held,  that  it  was  discretionary  with  the  creditors,  and  that  he 
could  not,  in  the  absence  of  bad  faith,  afterwards  object.  Rowe,  ex  parte, 
1  Mont.  &  Ch.  334;  and  4  Deac.  68. 

{Petitioning  Creditor's  Debt,  p.  146.) 

An  order  made  by  the  Lord  Chancellor  under  stat.  6  Geo.  4,  c.  16,  s.  18, 
must  show  on  the  face  of  it  whatever  is  necessary  to  give  jurisdiction  ;  e.g. 
that  the  creditor  applying  to  have  his  debt  substituted  for  that  of  the 
petitioning  creditor  had  proved  a  sufficient  debt  before  making  the  appli- 
cation. 

And  this  is  not  shown  sufficiently  by  stating  that  the  application  was  made 
by  persons  who  were  creditors  of  the  bankrupt,  "  and  that  their  debt " 
proved  under  the  fiat,  "  or  so  much  thereof  as  was  sufficient  to  support  such 
fiat,"  was  incurred  not  anterior  to  the  debt  of  the  petitioning  creditor. 

Where  the  order  stated  such  application  made  by  B.,  and  that  the  debt  of 
C,  the  petitioning  creditor,  was  insufficient  to  support  the  fiat,  and  that  the 
debt  of  B.,  proved  under  the  fiat,  was  incurred  not  anterior  to  the  said  debt 
ofB.  (instead  of  "C."):  held,  that  the  words  "  of  B."  might  be  rejected 
as  surplusage,  and  that  the  order  sufficiently  showed  iJ.'s  debt  to  be  not 
anterior  to  that  of  the  petitioning  creditor.  Christie  v.  Umcin,  11  A.  &  E. 
373. 
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In  an  action  by  assignees  of  a  bankrnpt,  for  money  had  and  received  bv 
the  defendant  to  their  nse,  the  defendant  pleaded  non-assumpsit,  and  that 
the  plaintiffs  were  not  assignees  modoet  forma,  and  gave  notice  to  dispute  the 
bankruptcy.  One  act  of  bankruptcy  was  proved,  none  other  being  suggested  : 
held,  that  the  plaintiffs  were  not  bound  to  prove  the  existence  of^  a  good 
petitioning  creditor's  debt  at  the  date  of  the  act  of  bankruptcy,  l^orler  v 
Walker,  4  Scott,  N.  S.  568  ;  1  Mann.  &  G.  086. 

One  of  two  partners  gives  an  acceptance,  in  the  name  of  the  firm,  for  a 
pre-existing  debt  of  his  own,  without  the  authority  of  the  other  partner 
This  acceptance  is  not  a  good  petitioning  creditor's  debt,  to  support  a  joint 
fiat  against  the  two  partners.     Ex  parte  Austen,  1  Mon.  D.  &  D.  247. 

Where  a  creditor  proceeds  against  his  debtor,  under  the  1  &  i>  Vict 
c  110  s.  8,  and  is  privy  to  the  suspension  of  the  payment  of  the  debt  until 
after  the  expiration  of  the  twenty-one  days  limited  by  the  statute,  he  can- 
not support  a  fiat  as  petitioning  creditor  against  the  debtor,  on  the  ground 
that  he  has  not  paid  or  secured  the  debt  within  the  twenty-one  days.  Sem- 
ble  that  an  examination  of  a  party  before  the  commissioners  cannot  be  read 
even  against  himself,  unless  notice  has  been  given  of  the  intention  to  read 
It ;  but  an  afHdavit  m^y  be  made  of  the  contents  of  such  examination.  Ex 
parte  Budd,  1  Mon.  D.  &  D.  436, 

A.  owed  B.  277/.,  and,  to  secure  the  amount,  deposited  with  him  bills  to 
the  amount  of  1,518 Z.  drawn  by  A.  and  accepted  by  C.  A.  and  C  both  be- 
came bankrupt.  Held  that  B.  might  prove  the  full  amount  of  the  bills 
under  the  fiat  against  C,  but  not  receive  dividends  beyond  the  sum  of 
277/.     Ex  parte  Phillips,  1  Mon.  D.  &  D.  232. 

A.  being  a  bond  fide  holder  of  two  bills  accepted  by  the  bankrupt,  for  the 
payment  of  which  he  also  held  a  security,,  transfers  the  security  to  B.,  who 
proves  for  the  amount  under  the  fiat ;  held  that  such  proof  did  not  prevent 
the  right  of  ^.  to  prove  also  on  the  bills,  though  it  might  be  a  question  for 
future  consideration  whether  he  would  be  entitled  to  receive  dividends  on 
such  proof.     In  the  matter  of  Barham,  1  Mon.  D.  &  D.  179. 

The  insertion  of  a  debt  in  the  schedule  of  an  insolvent  does  not  extinguish 
the  debt  for  all  purposes;  it  may  be  made  a  good  petitioning  creditor's 
debt.     Barrington,  ex  parte,  2  Mont.  &  Ayr.  255  ;  and  1  Deac.  3. 

A  note  given  to  a  creditor  for  tlie  remainder  of  the  debt  released  under 
a  deed  of  composition,  being  nudum  pactum  and  void,  is  an  insufficient 
petitioning  creditor's  debt.     Hall,  ex  parte,  1  Deac.  171. 

Qu(Ere,  whether  a  mortgagee  in  trust  can  issue  a /af  on  the  mortgage 
debt.  He  may,  after  he  has  established  it  by  an  action  at  law.  Where  a 
partner  treated  the  debt  as  mixed  up  with  the  partnership,  held  that  he  could 
not  afterwards  sustain  ^fiat  thereon.     Gray,  ex  parte,  2  Mont.  &  Ayr  283 

Where  part  only  of  the  debt,  but  insufficient  to  support  ihe  fiat,  was  con- 
tracted during  the  trading,  and  the  residue  after  the  trading  had  ceased  it 
was  held  that  the>^  could  not  be  supported  ;  seetts  if  part  had  been  con- 
tracted before,  and  the  residue  during  the  trading.  Dolby,  ex  parte,  1  Mont. 
&  C  636. 

A  debt  made  up  of  a  sum  paid  in  part  of  a  bill,  and  the  remainder  unpaid 
but  the  bill  in  the  hands  of  an  adverse  holder,  held  bad.  Caldecott,  ex 
parte,  1  Mont.  &  Ch.  600.  Where  part  of  the  debt  was  a  bill  of  costs,  held 
that  in  ascertaining  the  amount,  the  Court  could  not  enter  into  any  question 
as  to  neglect  or  misconduct  in  the  business  done.  Souihall,  ex  parte 
1  Mont.  &  Ch.  346 ;  and  4  Deac.  91.     But  upon  a  reference,  by  consent   tc'. 
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the  registrar,  to  tax  the  bill,  having  regard  to  the  charge  of  negligence, 
and  to  state  special  circumstances,  it  being  alleged  that  there  was  a  con- 
tract to  take  only  costs  out  of  pocket ;  held,  that  the  registrar  should  have 
taxed  accordingly,  and  it  was  referred  back  to  him  to  revise  his  certificate, 
Southall,  ex  parte,  1  Mont.  &  Ch.  656  ;  and  4  Deac.  91.  99. 

Where  the  fiat  issued  as  on  a  petitioning  creditor's  debt  due  to  two 
partners,  being  to  three,  it  was  held  to  be  a  imllity.  James,  ex  parte,  1  Mout. 
D.  &  D.  2. 

{Joint  and  separate  Property.) 

A,  and  B.  agree  to  dissolve  their  partnership  from  a  particular  day,  and 
publish  a  notice  to  that  effect  in  the  Gazette,  stating  that  the  debts  due  to 
and  1: .-  ...3  firm  would  be  received  and  paid  by  A.  No  assignment  was 
executed  of  the  partnership  effects,  but  they  were  left  in  the  possession  of 
A.,  who  continued  to  carry  on  the  business  in  the  partnershij)  firm.  Four 
months  after  the  dissolution  a  joint  fiat  issues  against  A.  and  B.  Held, 
that  the  partnership  property  was  not  converted  into  the  separate  property 
oi  A.,  but  Avas  distributable  among  the  joint  creditors  of  A.  and  B.  Ex 
parte  Cooper  and  others,  1  Mon.  D.  &  D.  358. 

A.  and  B.,  as  joint  executors,  carry  on  their  testator's  trade  in  co-partner- 
ship, for  the  benefit  of  his  family,  and  it  is  arranged  between  them  that  A. 
should  alone  draw  and  accept  bills,  and  manage  the  cash  transactions. 
A.  having  refused  to  accept  any  more  bills  drawn  by  //.  and  D.,  B.,  unknown 
to  A.,  authorizes  her  son  to  accept  them,  and  A.  and  B.  afterwards  become 
bankrupt.  Held,  that  the  holders  of  these  bills  could  not  prove  them  against 
the  joint  estate. 

It  was  also  held  that  the  examination  of  a  party  before  the  commissioners 
may  be  read  to  counteract  an  affidavit  subsequently  made  by  him,  if  he  is 
neither  a  petitioner  nor  respondent  in  the  matter  of  the  petition,  without 
any  previous  notice  of  reading  the  examination,  or  giving  the  opposite 
party  a  copy  of  it.     Ex  parte  Holdsicorth  and  others,  1  Mon.  D.  &  D.  475. 

Where  a  father  associated  his  son  with  him  in  the  business,  not  with  a 
share  of  profits,  but  at  a  fixed  sura,  and  the  former  received  the  rents  of  the 
premises  in  which  the  trade  was  carried  on  as  his  own  separate  property, 
held  that  it  was  not  to  be  deemed  joint  property,  and  distributable  amongst 
the  joint  creditors.     Miirton,  ex  parte,  1  Mont.  D.  &  D.  252. 

Where  two  partners  having  money  in  the  hands  of  a  banker,  on  the  death 
of  one,  the  other  drew  out  part  for  the  purpose  of  effecting  a  particular  part- 
nership purpose,  and  deposited  it  with  a  trustee,  to  be  returned  if  the  pur- 
pose failed ;  it  was  held  that  it  continued  partnership  property,  and  not 
that  of  the  survivor,  and  that  it  was  applicable  to  the  joint  debts  of  the  firm. 
Leaf,  ex  parte,  1  Mont.  &  Ch.  662. 

{What  passes,  Sfc.,  p.  150.) 

Where  bills  w^ere  sent  to  the  bankrupt,  an  agent,  before,  but  received 
after  his  bankruptcj^,  with  instructions  to  apply  the  proceeds  to  a  particular 
creditor,  who  has  notice  thereof,  held  that  the  assignees  could  not  retain 
them.     Cotterell,  ex  parte,  3  Mont.  &  Ayr.  376. 

Where  foreign  merchants  remitted  bills  to  their  London  agents,  and  there 
was  nothing  from  the  correspondeace  to  show  that  the  latter  were  autho- 
rized to  deal  with  them  as  their  own,  but  that  the  only  obligation  of  the 
foreign  house  was  to  kec})  the  agents  in  cash  to  meet  the  bills  when  due; 
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held,  that  the  bills  not  having  been  discounted  nor  disposed  of,  thel-e  was 
nothing  to  displace  the  title  of  the  remitters,  and  that  they  did  not  pass  to 
the  assignees  of  the  agent.     Jombart  v.  Woollett,  2  Myl.  &  Cr.  389. 

Where  a  married  woman,  being  entitled  to  stock  and  money,  part  of  a 
residue,  the  husband  wrote  to  one  of  the  executors,  requesting  the  stock  to 
be  transferred  to  trustees  for  her  sole  and  separate  use,  and  the  cash  to  be 
paid  to  himself,  which  was  complied  with,  and  he  applied  part  of  the  money 
in  increasing  the  stock,  and  afterwards  became  bankrupt  and  died  ;  held, 
that  the  assignees  were  only  entitled  to  the  increased  stock  made  by  him. 
Byland  v.  Smith,  1  M.  &  Cr.  53. 

The  assignees,  either  of  a  bankrupt  or  insolvent,  can  recover  only  such 
things  as  he  has  a  right  in,  both  legal  and  equitable ;  and  where  that  equi- 
table interest  exists,  the  effect  of  an  assignment  would  not  be  to  convert  it 
into  a  legal  one.  Where  there  had  been  an  agreement  by  a  bankrupt  to 
mortgage  specific  articles  ascertained,  held  to  prevent  them  passing  to  the 
assignees ;  aliter,  if  it  were  only  an  agreement  to  mortgage  goods  subse- 
quently to  be  acquired,  or  to  give  a  bill  of  sale  at  a  future  day.  Moss  v. 
Baker,  3  M.  &  W.  195. 

Where  by  the  settlement  the  trustees  were  to  receive  the  rents  and  profits, 
and  apply  the  same  for  the  maintenance  of  the  bankrupt  and  his  wife  and 
children,  or  permit  the  same  to  be  received  by  him,  held  that  the  clear 
intention  being  for  the  wife  and  children  to  be  supported  out  of  the  pro- 
perty, the  assignees  took  subject  to  what  was  proper  to  be  allowed  for  their 
maintenance.     Page  v.  Way,  3  Beav.  20. 

{Trover  by  Assignees,  p.  153.) 

A  builder  entered  into  a  contract  with  the  defendants  for  preparing 
and  fixing  certain  works,  for  which  he  was  to  be  paid  on  being  fixed  and 
approved  of  by  the  surveyor,  and  the  contract  contained  a  stipulation 
that  if  the  builder  should  become  bankrupt,  the  defendants  might  take 
possession  of  the  work  then  already  done,  and  avoid  and  put  an  end  to  the 
agreement,  and  should  pay  so  much  as  should  be  adjudged  the  fair  worth 
of  the  work  actually  done  and  fixed  ;  and  certain  sashes  having  been  made 
and  approved  of,  and  taken  to  the  premises,  where  pullies,  the  property  of 
the  defendants,  were  added,  but  before  being  fixed  the  builder  became 
bankrupt,  having  received  advances  beyond  the  amount  of  the  work  certi- 
fied to  have  been  done ;  held,  that  the  property  in  the  sashes  remained  in 
the  bankrupt,  notwithstanding  the  approval,  and  addition  made  of  the  pul- 
lies thereto,  and  that  the  assignees,  after  demand  and  unqualified  refusal, 
might  maintain  trover  for  the  sashes.  Tripp  v.  Armitaije,  4  M.  &  W. 
687. 

Where  judgment  was  signed  on  a  warrant  of  attorney,  and  the  fi.  fa.  in 
the  hands  of  the  sheriff,  and  execution  levied  before  the  act  of  bankruptcy 
committed  ;  held,  that  there  being  no  wrongful  conversion  before  the  bank- 
TuiJtcy,  and  the  3  Geo.  4,  c.  39,  giving  a  special  action  on  the  case  to  reco- 
ver the  proceeds  when  the  execution  is  to  be  deemed  fraudulent  and  void, 
the  action  of  trover  could  not  be  maintained.  Brooke  v.  Mitchell,  6  Bing. 
N.  C.  349 ;  8  Sc.  739. 

The  6  Geo.  4,  c.  16,  s.  90,  requiring  notice  of  the  matter  to  be  disputed  on 
the  trial,  does  not  apply  to  the  trial  of  an  issue  on  an  interpleading  rule  in 
general  terms,  whether  the  assignees  were  entitled  to  the  goods  seized  in 
execution  by  the  sherift".     Lott  v.  Meloille,  9  Dowl.  882. 
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{Order  and  disposition,  p.  154.) 

Where  the  plaintiff  sent  goods  to  a  dyer,  and  informed  him  that  a  party 
would  call  and  give  instructions,  which  he  did,  and  becoming  afterwards 
bankrupt,  the  goods  were  claimed  by  his  assignees ;  held,  that  in  trover 
against  them  the  directions  of  the  bankrupt  were  admissible  evidence  for 
the  assignees,  as  some  evidence  of  the  bankrupt's  dealing  with  the  goods  as 
his  own,  although  unavailable,  unless  with  the  consent  of  the  true  owner. 
Sharpe  v.  Newsholme,  5  Bing.  N.  C.  713;  and  8  Sc.  21. 

Quare,  whether  the  ordinary  fixtures  of  a  dwelling-house,  namely,  such 
as  are  removable  as  between  landlord  and  tenant,  are  to  be  considered  as 
goods  and  chattels,  within  the  meaning  of  the  clause  of  reputed  ownership, 
6  Geo.  4,  c.  16,  s.  72,  so  as  to  pass  to  the  assignees  of  the  bankrupt  tenant,, 
in  preference  to  the  lien  of  an  equitable  mortgagee,  or  to  that  of  a  vendor 
for  his  unpaid  purchase  money.     Ex  parte  King,  1  Mon.  D.  &  D.  119. 

Assignees  of  a  bankrupt  cannot  recover  in  trover  a  policy  of  insurance  on 
a  life,  effected  by  the  bankrupt,  and  deposited  by  him,  before  his  bankruptcy, 
with  the  defendants,  as  a  security  for  money  then  and  previously  advanced 
by  them  to  him.     Gibson  v.  Overbury,  7  M.  &  \V.  555. 

Where  a  gas  company  possessed  copyholds,  and  by  the  deed  the  shares 
were  made  personalty  ;  held,  that  a  shareholder  having  deposited  shares  as 
a  security,  without  notice  to  the  company,  before  his  bankruptcy,  was  still 
to  be  deemed  the  apparent  owner,  and  that  they  passed  to  his  assignee. 
Vallance,  ex  parte,  3  M.  &  Ayr.  224  ;  and  2  Deac.  354. 

But  where  the  owner  of  shares  in  an  insurance  company  assigned  them, 
and  gave  notice  to  the  company,  but,  from  informality  in  the  assignment,  the 
company  could  not  recognise  the  assignee's  title,  and  they  remained  in  the 
bankrupt's  name ;  held  not  to  be  within  his  reputed  ownership.  Master- 
man,  ex  parte,  2  Mont.  &  Ayr.  209. 

Where  by  the  constitution  of  a  joint-stock  company  only  principals  could 
become  subscribers,  the  petitioner  having  purchased  shares  in  the  name 
of  the  bankrupt,  as  a  trustee  for  him,  kept  the  certificates  in  his  own  pos- 
session ;  no  notice  was  given  to  the  company,  nor  was  any  written  declara- 
tion of  trust  made  until  seven  days  before  the  fiat  issued ;  held  that  the 
shares  passed  to  the  assignees  as  within  the  reputed  ownership  of  the  bank- 
rupt.    Ord,  ex  parte,  1  Deac.  167. 

Where  the  deposit  is  of  deeds  conveying  an  equity  of  redemption  of  jjre- 
mises  in  fee,  of  which  the  party  making  the  deposit  subsequently  paid  off 
the  mortgage,  the  creditor  is  entitled  to  the  full  benefit  of  the  security  so 
exonerated ;  so  of  shares  in  estates  at  the  time  of  the  deposit,  undivided, 
but  for  equality  of  partition  of  which  the  bankrupt  has  subsequently  jiaid 
a  consideration,  and  acquired  the  entirety  of  a  portion.  Bisdee,  ex  parte, 
1  Mont.  D.  &  D.  633. 

A  party  with  whom  a  trader  has  deposited  a  policy  of  insurance,  sends  an 
ao-ent  to  the  office  to  inquire  whether  the  premium  has  been  paid,  the  agent 
tells  a  clerk  in  the  ofiice  that  the  policy  has  been  so  deposited ;  semble,  that 
this  is  not  sufficient  of  itself  to  take  the  policy  out  of  the  order  and  disposi- 
tion of  the  trader,  the  practice  of  the  office  requiring  a  written  notice,  but  it 
is  a  circumstance  to  be  left  with  others  to  a  jury.  Edwards  v.  Scott,  2  Scott's 
N.  S.  266. 

The  bankrupt  on  being  pressed  for  payment,  assigned  the  freight  be- 
coming due  to  him,  under  a  charter-party  of  a  ship  belonging  to  him,  and 
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gave  notice  to  the  party  to  whom  the  freight  by  the  charter-party  was  made 
payable ;  held  sufficient  to  take  the  debt  out  of  the  order  and  disposi- 
tion of  the  bankrupt,  and  that  no  notice  was  necessary  to  be  given  to  the 
party  by  whom  the  freight  was  to  be  paid.  (Affirming  the  decree  of  the 
Vice-chancellor),  Gardner  v.  Lachlan,  4  M.  &  C.  129;  6  Sim.  407;  and  8 
Sim.  123. 

Where  the  captain  of  a  vessel,  engaged  on  a  voyage,  had  taken  the  cabin 
accommodation  for  passengers,  contracting  to  pay  the  owner  a  certain  sum, 
and  fitted  them  with  furniture,  &c. ;  but  having  in  the  course  of  the  voyage 
thrown  up  the  command,  and  confirmed  the  appointment  of  the  owner  of 
the  chief  mate  in  his  room,  and  before  the  return  of  the  ship,  Avritten  to  the 
owner  to  desire  him  to  keep  possession  of  the  furniture,  and  place  it  to  the 
credit  of  his  account  with  him ;  held,  that  the  goods  were  to  be  deemed  in 
the  possession  of  the  mate  as  agent  of  the  owner,  and  that  the  direction  to 
keep  them  amounted  to  an  equitable  mortgage  ;  and  that  the  assignees  of  the 
captain,  who  afterwards  became  bankrupt,  were  not  entitled  to  recover  until 
the  debt  to  the  captain  was  satisfied.  Belcher  v.  Oldfield,  6  Bing.  N.  C. 
102. 

AVhere  the  petitioners  sent  goods  to  the  bankrupt,  as  a  broker,  for  sale, 
and  he  effected  a  sale  with  others  in  which  he  was  to  be  a  jjartner ;  held, 
that  the  owners  were  entitled  to  have  specifically  restored  such  as  were  in 
the  bankrupt's  possession  ;  that  the  contract  of  sale  being  void  for  fraud,  the 
goods  continued  in  the  possession  of  the  bankrupt  as  agent.    Huth,  ex  parte, 

1  Mont.  &  Ch.  667. 

Furniture,  the  separate  property  of  the  wife,  was  held  not  to  pass  to  the 
assignees,  although  in  the  possession  and  use  of  the  husband  at  the  time  of 
his  bankruptcy.     ElUston,  ex  parte,  2  Mont.  &  Ayr.  365. 

Furniture,  the  separate  property  of  one  partner,  used  by  him  in  the  house 
of  business,  held  not  to  be  within  the  reputed  ownership  of  the  firm ;  but 
where  it  had  been  treated  as  partnership  property,  a  petition  to  deliver  it 
to  the  assignees  of  the  separate  creditors  was  dismissed.     Hare,  ex  parte, 

2  Mont.  &  Ayr.  478 ;  and  1  Deac.  16. 

Where  the  plaintiff  let  the  goods  to  a  hotel-keeper,  to  furnish  the  hotel, 
which  the  defendants  had  seized  as  assignees,  as  goods  within  the  order,  &c. 
of  the  bankrupt,  and  it  was  shown,  to  a  considerable  extent,  to  be  the  cus- 
tom of  upholsterers  to  let  out  furniture  to  such  persons ;  held,  that  the 
plaintiff  being  the  undoubted  owner,  the  issue  lay  on  the  defendants  to 
show  their  title  as  assignees;  and  that  the  question  for  the  jury  was,  whe- 
ther the  custom  was  so  general  that  persons  must  be  supposed  to  have 
known  that  the  goods,  although  in  the  possession,  were  not  the  property  of 
the  bankrupt.  The  jury  found  for  the  plaintiff.  MuUett  v.  Green,  8  C.  &  P. 
382. 

Where  by  the  custom  of  the  country  fixtures  or  machinery  were  demised 
with  the  premises,  which  had  been  mortgaged  by  one  of  two  bankrupt 
partners  who  was  seised  of  the  freehold,  held  that  the  assignees  were  not 
entitled  to  such  fixtures,  but  that  the  property  passed  by  tlie  mortgage. 
Scarth,  ex  parte,  1  Mont.  D.  &  D.  240. 

Note,  that  in  Trappes  v.  Harter,  3  Tyr.  602,  supra,  Vol.  II.  lo5,  the  Court 
held  that  the  mortgage  deed  did  not  convey  the  machinery  to  the  plaintiff, 
the  mortgagee.  See  the  observations  and  cases  collected  in  Smith's  Lead- 
ing Cases,  vol.  ii.  p.  145. 
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{Stoppage  in  Transitu,  p.  162.) 

Wbere  the  defendants  having  sold  wheat  to  the  plaintiffs,  to  be  paid  for  by 
a  draft,  which  not  being  remitted,  the  defendants  took  back  the  wheat  from 
the  carmen  to  whom  they  had  delivered  it  for  the  plaintiffs,  held,  that  the 
plaintiffs  could  not  maintain  trover  for  the  wheat.  Wihnshurst  v.  Bowker, 
SBing.N.C.  541. 

Where,  in  the  absence  of  the  consignee,  his  clerk  recommended  the 
captain,  who  was  anxious  to  relieve  himself,  to  land  the  goods  at  a  wharf, 
which  was  done,  and  they  were  entered  in  the  wharfinger's  books  in  blank, 
with  freight  and  charges  set  against  them  ;  held,  that  the  wharf  was  to  be 
deemed  only  a  place  of  deposit  in  transitu,  and  not  of  reception,  and  that 
the  right  of  stoppage  continued ;  held  also,  that  by  an  acceptance  of  bills, 
the  vendor's  right  was  not  taken  away.  Edwards  v.  Brewer,  2  M.  &  W. 
375 ;  and  see  Feise  v.  Wray,  3  East,  93. 

Where  goods  were  shipped,  deliverable  to  the  vendee  at  Z,,  in  the  river, 
and  on  their  arrival,  he,  knowing  his  embarrassment,  upon  the  pressure  of 
the  captain,  directed  his  son  to  have  them  lauded,  saying  that  he  would  not 
have  them  ;  held,  that  the  question  for  the  jury  was  whether  he  took  pos- 
session of  them  as  owner,  or  for  the  benefit  of  the  vendors,  and  that  his 
instructions  to  his  son  were  material,  and  admissible  to  show  that  intention. 
James  v.  Griffin,  1  M.  &  W\  20  ;  and  1  Tyrw.  &  Gr.  449. 

Where,  upon  sale  of  goods,  delivery  orders  were  given  and  part  of  the 
goods  removed,  but  the  residue  remained  in  the  warehouses  of  the  vendor, 
held,  first,  that  the  right  to  stop  in  transitu,  upon  the  bankruptcy  of  the 
vendee,  was  not  divested  by  such  delivery  orders;  and,  secondly,  that  the 
goods  were  in  the  possession  of  the  bankrupt  as  the  true  owner,  subject  to 
the  rights  of  the  vendor.     Townley  v.  Crump,  5  Nev.  &  M.  606. 

The  purchaser  of  lead,  no  place  of  delivery  being  stated,  after  a  time 
directed  it  to  be  forwarded  to  him  at  L.,  and  the  vendor  gave  the  pur- 
chaser's agent  an  order  on  his  servant  for  its  delivery,  and  the  order  being 
indorsed  by  the  agent,  it  was  put  on  board  a  lighter  for  Z.,  where  it  arrived 
on  the  21st  of  June,  on  which  day  the  purchaser  became  bankrupt.  He  after- 
wards demanded  the  lead  of  the  captain  of  the  vessel,  and  tendered  the  freight, 
but  the  captain  refused  to  deliver  it,  alleging  that  he  stopped  it  on  accoimt 
of  the  purchaser  being  a  bankrupt,  and  a  letter  dated  28th  afterwards  arrived 
from  the  vendor,  directing  the  lead  to  be  stopped  in  transitu  ;  held,  that  the 
lead  being  at  the  time  on  board  the  defendant's  vessel,  the  transitus  was  not 
at  an  end.     Jackson  v.  Nichol,  5  Bing.  N.  C.  608. 

The  vendors  directed  the  defendants  (wharfingers)  to  deliver  1,028 
bushels  of  oats,  Bin.  40,  to  the  purchaser,  and  "  to  weigh  and  charge  the 
expense  "  to  them  ;  the  oats  comprised  the  whole  in  the  bin,  and  were  trans- 
ferred in  the  defendants'  books,  and  the  price  paid,  but  no  weighing  ever 
took  place ;  held,  that  this  being  only  for  the  purpose  of  satisfaction,  and 
not  with  the  view  of  ascertaining  the  quantity  or  price,  the  right  of  stoppage 
was  at  an  end.     Swanwick  v  Sothern,  P.  &  D.  648  :  and  10  Ad.  &  Ell.  815. 

{Property  in  Bankers,^.  164.) 

A.  deposited  India  bills  with  her  bankers,  specially  indorsed  by  her,  to 
receive  the  amount  when  due;  the  balance  of  the  petitioner's  banking 
account,  exclusive  of  the  amount  of  the  bills,  being  in  her  favour,  and  con- 
tinuing so  up  to  the  bankruptcy  of  the  bankers.     The  bankers  charged 
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discount  on  the  bills  in  their  account  with  A.,  who  might  have  drawn  on 
them  for  the  amount ;  it  being  the  custom  of  the  bankers  to  consider  ordi- 
nary bills  so  deposited,  as  cash.  The  bankers  paid  the  bills  away  to  a 
creditor  with  whom  the  assignees  afterwards  settled  an  account,  charging 
him  with  the  amount  of  the  bills,  and  receiving  from  him  a  balance  due  to 
tlie  estate  ;  held,  that  A.  was  entitled  to  be  reimbursed  the  whole  amount  of 
the  bills  from  the  assignees.     Ex  parte  Elizabeth  Bond,  1  Mon.  D.  &  D.  10. 

The  bankrupt  being  entitled  to  two-thirds  of  an  estate,  one  by  devise 
from  his  father,  and  the  other  as  heir  at  law  to  his  brother,  deposited  the 
deeds  with  his  bankers  to  secure  advances ;  he  had  also  taken  out  admi- 
nistration to  his  brother,  but  the  personal  estate  proved  insufficient,  and  his 
creditors  claimed  the  third  as  assets  for  the  payment  of  debts  as  a  trader 
under  11  Geo.  4,  and  1  Will.  4,  c.  47,  s.  9 ;  held,  that  the  lien  of  the  bankers 
on  his  share  had  preference  over  the  claim  of  the  creditors.  Baiiie,  ex  ]mrte, 
1  Mont.  D.  &  D.  492. 

Under  the  statute  simple-contract  creditors  can  only  charge  the  heir  in 
respect  of  the  land,  and  not  the  party  to  whom  it  has  been  bond  fide 
aliened.     lb. 

{Note  in),  p.  170.) 

Section  108  of  the  6  Geo.  4,  c.  16,  is  not  repealed  by  1  W.  4,  c.  7,  s.  7,  as 
to  warrants  of  attorney.     Crossfield  v.  Stanley,  4  B.  &  Ad.  87. 

(6  Geo.  4,  c.  16,5.81.  p.  171.) 

R.  a  trader,  after  a  secret  act  of  bankruptcy,  and  within  two  months 
before  the  issuing  of  a  fiat  against  him,  deposited  goods  with  the  defendant,  in 
consideration  of  a  present  advance  of  money  ;  held,  that  the  assignees  of  i?. 
might  maintain  trover  for  the  goods,  the  transaction,  though  bond  fide,  and 
without  notice  of  an  act  of  bankruptcy,  not  being  protected  by  the  6  G  eo.  4, 
c.  16,  s.  82,  Fearnley  v.  Wright,  1  Scott,  N.  S.  657. 
{Notice  of  Bankruptcy,  p.  171.) 

Where  the  defendant,  the  bankrupt's  agent  in  trade,  bond  fide  sold  goods 
to  a  purchaser,  after  an  act  of  bankruptcy  committed  by  his  principal,  but 
of  which  the  defendant  was  ignorant,  and  the  sale  took  place  two  months 
before  the  commission  issued ;  held,  in  trover,  that  having  sold  under  a 
general  authority  only,  it  was  a  sufficient  dealing  with  the  goods  to  consti- 
tute a  conversion,  unless  justified  in  what  he  did  by  any  facts,  and  which 
should  have  been  specially  pleaded  ;  and  that,  in  the  absence  of  any 
evidence  to  show  that  the  purchaser  was  ignorant  of  the  bankruptcy,  on 
a  mere  traverse  of  the  assignee's  possession,  the  plaintiff's  were  entitled  to 
recover;  the  6  Geo.  4,  c.  16,  ss.  81,  82,  protecting  only  the  transfer  where 
the  dealing  is  without  notice,  and  the  onus  of  establishing  that  lying  on  the 
party  establishing  the  sale.     Pearson  v.  Graham,  6  Ad.  &  Ell.  800. 

{St.  2^3  Vic.  c.  29,  s.  1.  p.  173.) 
Enacts  that  all  contracts,  dealings,  and  transactions  by  and  with  any  bank- 
rupt really  and  bond  fide  made  and  entered  into  before  the  date  and  issuing 
of  the  fiat  against  him,  and  all  executions  and  attachments  against  the  lands 
and  tenements  or  goods  and  chattels  of  such  bankrupt,  bond  fide  executed  or 
levied  before  the  date  and  issuing  of  the  fiat,  shall  be  deemed  to  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt  committed  ; 
provided  the  person  or  persons  so  dealing  with  such  bankrupt,  or  at  whose 
suit,  or  on  whose  account  such  execution  or  attachment  shall  have  issued, 
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had  not,  at  the  time  of  such  contract,  dealing,  or  transaction,  or  at  the 
time  of  executing  or  levying  such  execution  or  attachment,  notice  of  any- 
prior  act  of  bankruptcy  by  him  committed ;  provided  also  that  nothing 
therein  contained  shall  be  deemed  or  taken  to  give  validity  to  any 
payment  made  by  any  bankrupt,  being  a  fraudulent  preference  of  any  cre- 
ditor or  creditors  of  such  bankrupt,  or  to  any  execution  founded  on  a 
warrant  of  attorney  or  cognovit  given  by  any  bankrupt  by  way  of  such 
fraudulent  preference. 

The  protection  given  by  the  stat,  2  &  3  Vict.  c.  29,  s.  1,  is  not  available 
in  evidence  in  an  action  of  trover  by  the  assignee  against  an  execution 
creditor,  either  under  the  plea  of  not  guilty,  or  a  plea  that  the  plaintiffs 
were  not  lawfully  possessed  of  the  goods  as  assignees  at  the  time  of  the 
alleged  conversion,     Byers  v.  Southicell,  9  C.  &  P.  320. 

Semble,  also,  that  the  latter  plea  does  not  render  it  necessary  for  the 
plaintiffs  to  prove  the  petitioning  creditor's  debt.     Ibid, 

A  docket  was  struck,  and  a  fiat  bespoke  and  paid  for  before  twelve  o'clock. 
About  two  the  bankrupt's  goods  were  seized  \xndiex  ^  fieri  facias.  On  the 
same  day,  but  after  the  seizure,  the  fiat  was  called  for,  and  obtained  from 
the  Bankrupt-office.  It  did  not  appear  whether  it  had  been  at  any  previous 
time  delivered  out  to  the  petitioning  creditor,  or  any  person  on  his  behalf; 
held  that  the  execution  was  protected  by  2  &  3  Vict.  c.  29,  Peivtress  and 
others  v.  Annan,  9  Dowl,  828. 

The  stat,  has  a  retrospective  operation,  so  as  to  protect  the  sheriff  from 
liability  in  respect  of  a  bona  fide  execution  levied  on  the  goods  of  a  bank- 
rupt, without  notice  of  the  act  of  bankruptcy,  where  the  seizure  and  sale 
took  place,  and  the  fiat  issued,  before  the  passing  of  the  Act,  but  the 
assignees  were  not  appointed  until  afterwards,  Nelstrop  v,  Scarisbrick, 
6  M.  &  W.  684  ;  8  Dowl.  746. 

The  statute  does  not  apply  to  a  case  where  the  assignees  in  bankruptcy 
were  appointed  before  its  passing,     Moore  v.  PhilUpps,  7  M,  &,  W,  536, 

And  see  Luckinx.  Simpson,  8  Scott,  676.Vartiish,  ex  parte,  4  Mont.  D,  &  D.  514. 

A  trader  commits  an  act  of  bankruptcy  by  procuring  his  goods  to  be 
taken  in  execution  with  intent  to  defeat  or  delay  creditors,  the  execution, 
although  levied  bona  fide  by  the  judgment  creditor,  is  not  protected  by  the 
stat,  2  &  3  Vict,  c.  29,     Hall  v.  Wallace,  7  M,  &  W,  353, 

On  the  6th  July  an  execution  was  levied  on  the  goods  of  ^4.,  on  the  19th 
of  the  same  month  the  2  &  3  Vict,  c,  29,  came  into  operation,  and  a  few 
days  afterwards  a  fiat  of  bankruptcy  issued  against  A.  upon  an  act  of  bank- 
ruptcy committed  before  the  levy,  but  of  which  the  judgment  creditor  had 
no  notice  at  the  time;  held,  that  the  Act  rendered  the  execution  valid, 
and  that  the  assignees  were  not  entitled  to  the  property.  Edwards  and 
another,  Assignees,  Sj-c.  v,  Laickj/,  8  Dowl.  234,  6  M,  &  W,  285. 
(Issuing  of  Fiat,  p.  173.) 

The  date  of  the  fiat  is  j^-imd  facie  evidence  of  its  issuing,  within  the 
6  Geo,  4  c,  16,  s.  6,  without  reference  to  its  being  delivered  out;  and  the 
issuing  is,  it  seems,  synonymous  with  "suing  forth"  and  "applying  for." 
Bmoe,  ex  parte  1  Mont.  &  Ch.  334. 

(Proofs  in  Defence  against  Assignees,  p.  175.) 

Where  in  an  action  by  assignees  for  goods  sold,  &c,,  the  defendant  offered 
in  evidence  an  account  stated  and  settled,  showing  a  balance  to  the  defendant, 
and  which  was  dated  prior  to  the  bankruptey  ;  held,  that  it  was  to  be  pre- 
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sumed  to  have  been  written  at  the  time  it  bore  date,  and  that  it  was  properly- 
received  in  evidence;  iftlie  fact  were  otherwise,  or  the  paper  a  fraudulent 
contrivance,  it  was  open  for  the  plaintiff  to  show  it.  Sinclair  v.  Baggaley, 
4  M.  &  W.  312. 

{Concerted,  p.  175.) 

Notwithstanding  the  provisions  of  the  1  &  2  Will.  4,  c.  56,  s.  42,  which 
declares  that  no  fiat  shall  be  annulled,  by  reason  only  that  it  has  been 
concerted  between  the  petitioning  creditor  and  the  bankrupt,  yet  where  it 
appears  to  be,  in  fact,  the  fiat  of  the  bankrupt,  and  not  issued  bona  fide  for 
the  benefit  of  the  creditors,  the  Court  will  order  it  to  be  annulled.  Ex 
parte  Lewis,  Ex  parte  Davies,  1  Mon.  D.  &  D.  305. 

{Set-off,  p.  177.) 
One  of  two  assignees  cannot  set  off  his  own  debt  against  the  amount  of 
a  dividend  payable  to  a  creditor  under  the  fiat,  although  he  swear  that  the 
creditor  had  agreed  to  allow  such  set-off".    Ex  parte  Bailey,  1  Mon.  D.  &  D. 
263. 

Although  an  agreement  of  the  bankrupt  to  submit  to  arbitration  is  not 
binding  on  his  assignees,  yet  when  a  Judge's  order,  made  (by  consent)  in 
a  cause  in  which  the  bankrupt  was  plaintiff,  recognized  a  pending  refer- 
ence between  the  parties,  and  ordered  that  in  the  event  of  any  sum  being 
found  by  the  arbitrator  to  be  due  from  the  bankrupt  to  the  defendant,  such 
sum  might  be  set  off  against  the  debt  and  costs  in  the  action  ;  it  was  held 
that  this  order  amounted  to  an  agreement  on  the  part  of  the  bankrupt  to 
allow  a  right  of  set-off  to  the  defendant  of  the  sum  to  be  ascertained,  by 
which  the  assignees  were  equitably  bound  ;  and,  the  sum  not  having  been 
ascertained  before  the  bankruptcy,  it  was  referred  to  the  registrar  to  do 
so,  and  the  assignees  were  in  the  mean  time  restrained  from  proceeding 
in  an  action  for  the  recovery  of  the  debt.  Ex  parte  Michie,  1  Mon.  D.  &  D. 
181. 

{Mutual  Credit,  p.  177.) 
Where  in  an  action  by  assignees  for  goods  sold,  the  defendant  pleaded 
a  set-off  in  respect  of  a  bill  drawn  by  H.  on  the  bankrupt,  and  accepted  by 
him  and  indorsed  by  H.  to  the  defendant ;  replication,  that  it  was  indorsed 
by  H.  after  dishonour,  and  without  consideration,  for  the  purpose  of  being 
given  for  the  price  of  the  goods  to  be  bought  and  handed  over  to  H.,  and 
set  off  against  it;  held,  that  the  transaction  did  not  create  a  debt  within 
6  Geo.  4,  c.  16,  s.  50,  which  intended  bond  fide  debts,  and  that  the  replication 
was,  therefore,  an  answer  to  the  plea.  Lackington  v.  Combes,  6  Bing. 
N.  C.  71. 

A  party  lends  his  name  to  a  bill,  by  which  a  debt  may  eventually  arise, 
held,  that  it  is  a  subject  of  mutual  credit,  within  6  Geo.  4,  c.  16,  s.  50 ;  and 
where  the  defendant  in  assumpsit,  by  assignees,  for  money  received  to 
the  use  of  the  bankrupt,  with  a  count  for  money  received  to  the  use  of  the 
assignees,  pleaded  the  circumstances  constituting  a  mutual  credit,  held, 
that  the  plaintiffs  could  not,  by  their  replication,  put  in  issue  the  legality 
of  the  debt.     Hulme  v.  Mugleston,  6  Dowl.  112  ;  and  3  M.  &  W.  28. 

A  mere  contract  to  indemnify  against  contingent  damages  does  not  con- 
stitute a  subject  of  mutual  credit  within  the  6  Geo.  4,  c.  16,  s.  50.  Abbott  v. 
Hich,  5  Bing.  N.  C.  578  ;  and  7  Sc.  715. 
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{Discharge,  p.  179.) 

In  case  against  the  sheriff  by  assignees  for  seizing  the  bankrupt's  goods, 
held  that  he  was  entitled,  without  pleading  specially,  to  prove  payments 
out  of  the  proceeds,  necessarily  made,  in  reduction  of  the  damages.  Gold- 
smid  V.  Raphael,  3  Sc.  385. 

{Actions  against  Assignees,  p.  179.) 
Where  after  forfeiture  the  landlord  entered,  and  the  assignees  of  the 
tenant  (become  bankrupt)  continuing  in  possession,  but,  as  expressly  found, 
not  within  a  reasonable  time  after  the  landlord's  entry,  removed  and  sold 
fixtures ;  held,  that  as  the  removal  was  after  they  had  any  right  to  consider 
themselves  tenants,  the  landlord  was  entitled  to  recover  from  them  in 
trover.     Weeton  v.  Woodcock,  7  Mees.  &  W.  14. 

{Action  against  a  Bankrupt,  p.  182.) 

Where  one  of  two  partners  becomes  bankrupt,  and  a  joint  creditor  proves 
the  amount  of  his  debt  under  the  fiat,  and  afterwards  brings  an  action 
against  the  solvent  partner  for  recovery  of  the  same  debt,  joining  the  bank- 
rupt as  a  defendant  in  the  action  for  conformity ;  the  bankrupt  is  entitled 
to  a  full  indemnity  from  the  creditor  against  the  consequences  of  the  action. 
Ex  parte  Stanton,  1  Mon.  D.  &  D.  273. 

Plea  in  assumpsit,  that  the  plaintiff  had  been  twice  bankrupt,  and  had 
not  paid  15  s.  in  the  pound  under  the  second  commission,  held,  on  special 
demurrer,  a  good  bar  to  the  action,  the  6  Geo.  4.  c.  16,  s.  127,  acting  retro- 
spectively, and  vesting  all  the  after-acquired  property  of  the  bankrupt  in 
his  assignee.  Young  v.  Bishworth,  3  N.  &  P.  685;  and  see  Mackay  v.  Wood, 
7  M.  &  W.  420. 

An  action  does  not  lie  on  a  promise  by  the  bankrupt,  that  if  the  plaintiff 
would  prove  a  debt  of  200  /.  under  the  commission,  the  defendant  would 
pay  him  that  sum  in  a  few  months;  for  it  is  a  promise  without  legal  con- 
sideration :  the  Court  will  not  presume  that  the  plaintiff,  in  proving  for 
money  had  and  received,  had  waived  a  tort.  Brealey  v.  Andrew,  2  Nev.  & 
P.  114. 

Where  the  bankrupt  was  tenant  from  year  to  year,  at  a  rent  payable  on 
the  9th  October  and  Gth  April,  and  became  bankrupt  during  a  current  half- 
year,  and  the  assignees  having  declined,  the  bankrupt,  on  the  5th  April, 
delivered  up  the  possession,  under  6  Geo.  4,  c.  16,  s.  75;  held,  that  a 
tenancy  by  parol  was  within  the  statute,  and  the  rent  not  accruing  due 
until  the  6th  April,  he  was  not  liable  in  use  and  occupation  for  the  time  he 
occupied  pro  rata.     Slack  v.  Sharp,  3  N.  &  P.  390. 

Plea  in  assumpsit  for  goods  sold,  that  after  the  debt  contracted  the  de- 
fendant became  bankrupt,  and  the  fiat  sued  out  on  the  petition  of  the  plain- 
tiff and  that  before  adjudication,  by  agreement  between  the  plaintiff  and 
defendant,  the  latter  gave  a  bill  as  a  security  for  the  full  amount  of  the 
debt ;  held,  that  the  plea  not  showing  a  benefit  to  the  plaintiff  over  the 
other  creditors,  or  that  the  defendant's  estate  was  insufficient  to  pay  all  his 
creditors,  or  that  the^«^  had  been  proceeded  with,  the  debt  was  not  forfeited 
within  the  meaning  of  s.  8  of  6  Geo.  4,  c.  16,  the  Act  clearly  contemplating 
the  case  of  the  proceedings  in  bankruptcy  being  prosecuted.  Davis  v. 
Holding,  3  P.  &  D.  413;  S.  C.  1  M.  &  W.  159. 


COMPETENCY.  1359 

The  bankrupt  is  entitled  under  s.  132  to  be  furnished  with  copies  of  the 
assignees'  accounts,  and  not  merely  to  inspection  of  them,  and  he  may 
petition  for  that  purpose  without  a  previous  application  to  the  commis- 
sioners.    Emerson,  ex  imrte,  2  Deac.  156  ;  and  3  M.  &  Ayr.  133. 

(Certificate, -p.  182.) 

An  agreement  by  A.  that  in  consideration  of  jB.'s  discharging  C,  his 
debtor,  out  of  custody  on  a  ca.  sa.,  C.  shall  pay  the  debt,  is,  in  effect  an 
original  undertaking  to  pay  the  debt  by  the  hand  of  C,  and  is  provable 
under  the  commission,  and  bound  by  the  certificate  as  to  instalments,  pay- 
able after  the  bankruptcy.     Laiie  v.  Burghart  1  G.  &  D.  311. 

The  st.  6  Geo.  4,  c.  16,  s.  125,  makes  void  a  guarantee  given  by  a  third 
person  to  a  creditor  to  induce  him  to  sign  a  bankrupt's  certificate.  Hankcy 
V.  Cobb,  1  G.  &,  D.  47.  And  the  defence  is  admissible  under  the  general 
issue.     lb. 

The  statute  6  Geo.  4,  c.  16,  s.  127,  does  not  extend  to  the  case  where  a 
trader  has  twice  become  bankrupt  and  obtained  certificates,  not  paying  15*. 
in  the  pound  under  the  last  commission,  both  bankruptcies  and  certi- 
ficates being  prior  to  the  statute.  In  that  case  the  after-acquired  effects 
do  not  vest  in  the  assignees  under  the  second  commission ;  and  the  Act 
does  not  prevent  the  assignees  under  a  third  commission  from  claiming 
property  of  which  the  bankrupt  has  had  the  reputed  ownership  within 
sect.  72,  since  the  second  commission. 

But  if  the  second  certificate  were  subsequent  to  2d  May  1825,  when  the 
Act  took  effect  as  to  certificates,  sect.  127  applies. 

Qucere,  whether  in  that  case  a  third  commission  would  be  absolutely 
void.     Benjamin  v.  Belcher,  11  A.  &  E.  350. 

{Compounding  with  Creditors,  p.  188.) 

Under  the  stat,  6  Geo.  4,  c.  16,  s.  8,  which  enacts  that  a  petitioning  cre- 
ditor illegally  compounding  with  the  bankrupt  shall  forfeit  his  debt,  such 
forfeiture  takes  effect  for  the  benefit  of  the  creditors,  under  the  commission, 
and  cannot  be  enforced  if  there  is  no  longer  a  commission  subsisting. 

Bills  of  exchange  given  to  the  petitioning  creditor,  by  way  of  such  illegal 
composition,  cannot  be  enforced  by  him ;  but  if,  since  the  agreement  was 
executed,  no  further  proceedings  have  been  taken  in  the  bankruptcy,  he 
may  sue  the  bankrupt  on  the  original  consideration.  Davis  v.  Holding, 
11  A.  &  E.  710. 

{Competency,  p.  190.) 

In  an  action  by  assignees  for  money  received  to  their  use  by  a  party  from 
the  bankrupt,  who  had  not  obtained  his  certificate,  but  had  released  the 
assignees ;  held,  that  the  wife  of  the  bankrupt  was  not  a  competent  witness 
to  prove  the  payment  by  the  bankrupt  to  the  defendant  after  the  bank- 
ruptcy, the  bankrupt,  the  definite  surplus  not  being  ascertained,  havino- 
no  releasable  interest,  and  the  verdict,  if  the  assignees  succeeded,  goino- 
to  increase  his  interest  iu  the  surplus  :  held  also,  that  the  verdict  in  the 
action  could  not  be  used  in  an  action  by  the  creditor  against  the  bankrupt, 
as  res  inter  alios  acta,  and  so  that  there  was  no  countervailing  interest  to 
render  the  witness  indifferent.  Williams  v.  Williams,  6  M.  &  W.  170 ;  and 
8  Dowl.  220. 
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A  certificate  under  an  Irish  commission,  bars  debts  contracted  here, 
and  therefore  the  bankrupt  releasing  the  surplus  is  a  competent  witness  in 
an  action  for  such  a  debt.     Fergusson  v.  Spencer,  2  Scott's  N.  S.  229, 

Where  th-e  v;itness,  a  certificated  bankrupt,  not  having  paid  16s.  in  the 
pound,  and  who  had  released  the  surplus  of  his  estate,  upon  the  voire  dire, 
admitted  that  he  had,  prior  to  his  bankruptcy,  entered  into  a  composition 
with  his  principal  creditors,  and  paid  other  small  creditors  in  full,  held  that 
he  was  not  disqualified  under  6  Geo.  4,  c.  16,  s.  127,  and  was  therefore  a 
competent  witness  for  his  assignees.     Roberts  v.  Harris,  2  Cr.  M.  &  R.  292. 

Where  upon  the  retirement  of  one  partner,  A.,  the  continuing  one,  B., 
admitted  another,  C,  and  upon  the  latter  partnership  being  dissolved,  B. 
became  bankrupt ;  held,  that  B.  was  not  a  competent  witness  to  prove  an 
ao-reement  by  B.  and  C,  to  indemnify  A.  against  the  partnership  debts  of 
A.  and  B.,  as  tending  to  exonerate  himself.  Warren  v.  Taylor,  8  Sim.  599; 
and  1  Coop.  174.  And  such  agreement,  founded  on  a  purchase  of  an  interest 
in  the  concern,  is  not  a  mere  guarantee  within  the  Statute  of  Frauds. 

In  an  action  brought  by  a  bankrupt  against  his  assignees  to  try  the  vali- 
dity of  the ^a^,  the  petitioning  creditor  is  not  a  competent  witness  to  prove 
the  debt  due  to  him,  although  he  has  assigned  it  over  to  a  third  person. 
Carrutlters  v.  Graham,  2  M.  &  R.  368. 

(BASTARDY,  p.  196.) 

{Non-access.) 

Husband  and  wife,  after  living  together  for  ten  years,  and  having  one 
child,  agreed  to  separate.  They  accordingly  afterwards  lived  apart,  but 
within  such  distance  as  afforded  them  opportunities  of  sexual  intercourse, 
the  husband  not  being  impotent.  Held,  that  the  presumption  of  law  in 
favour  of  the  legitimacy  of  a  child  begotten  and  born  of  the  wife  during  the 
separation,  may  be  rebutted,  not  only  by  evidence  to  show  that  the  hus- 
band had  not  sexual  intercourse  with  her,  but  also  by  evidence  of  their 
conduct ;  such  as  that  the  wife  was  living  in  adultery  ;  that  she  concealed 
the  birth  of  the  child  from  the  husband,  and  declared  to  him  that  she  never 
had  such  child ;  that  the  husband  disclaimed  all  knowledge  of  the  child, 
and  acted  up  to  his  death  as  if  no  such  child  was  in  existence ;  and  also, 
that  the  wife's  paramour  aided  in  concealing  the  child,  reared  and  educated 
it  as  his  own,  and  left  it  all  his  property  by  his  will.  Morris  v.  Davis, 
5  Clark  &  F.  163. 

Non-access  is  not  presumable  from  the  fact  of  the  wife  living  in  adultery 
with  another  ;  to  establish  illegitimacy,  there  must  be  evidence  from  which 
a  jury  can  find  non-access.     R,  v.  Mansfield,  1  G.  &  D.  7. 

{Of  Person  horn  in  Scotland,  Sfc.) 

A  person  born  in  Scotland,  of  parents  domiciled  there,  but  not  married 
till  after  his  birth,  though  legitimate  by  the  law  of  Scotland,  and  ca])able 
of  succeeding  to  heritable  property  in  that  country,  cannot  succeed  to  a  real 
estate  in  England.     Doe  d.  Birtivhistle  v.  Vardill,  1  Scott's  N.  S.  828. 

(4  Sf  5  W.  4,  c.  76.) 
By  the  4  &  5  Will.  4,  c.  76,  s.  72,  it  is  enacted,  that  when  any  child  shall 
thereafter  be  born  a  bastard,  and  shall  by  reason  of  the  inability  of  the 
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mother  of  such  child  to  provide  for  its  mainteuanee,  become  chargeable  to 
any  parish,  the  overseers  or  guardians  of  such  parish,  or  the  guardians  of 
any  union  in  which  such  parish  may  be  situate,  may,  if  they  think  proper, 
after  diligent  inquiry  as  to  the  father  of  such  child,  apply  to  the  next 
general  quarter  sessions  of  the  peace  within  the  jurisdiction  of  which 
such  parish  or  union  shall  be  situate  (but  since  the  passing  of  the  2  &  3  Vict. 
c.  85,  such  application  must  now  be  made  under  the  provisions  of  that  Act 
to  the  justices  of  the  peace  holding  any  special  or  petty  session  in  and  for 
the  division  or  borough  within  which  such  union  or  parish,  or  any  part 
thereof  shall  be  situated,  and  not  to  the  general  quarter  sessions),  for  an 
order  upon  the  person  whom  they  shall  charge  with  being  the  putative 
father  of  such  child,  to  reimburse  such  parish  or  union  for  its  maintenance 
and  support ;  and  the  Court  to  which  such  application  shall  be  made,  shall 
proceed  to  hear  evidence  thereon  ;  and  if  it  shall  be  satisfied,  after  hearing 
both  parties,  that  the  person  so  charged  is  really  and  in  truth  the  father  of 
such  child,  it  shall  make  such  order  upon  such  person  in  that  respect  as  to 
such  Court  shall  appear  to  be  just  and  reasonable  under  all  the  circum- 
stances of  the  case.  And  the  Act  then  provides  that  no  such  order  shall  be 
made  unless  the  evidence  of  the  mother  of  such  bastard  child  shall  be 
corroborated  in  some  material  particular  by  other  testimony,  to  the  satis- 
faction of  such  Court. 

An  order  of  filiation  at  sessions  upon  the  evidence  of  the  mother,  and 
corroboration  thereof,  not  stating  it  to  be  in  some  material  particular,  is  bad. 
B.  V.  Read,  1  P.  &  Dav.  413. 

The  application  for  an  order  on  the  putative  father,  under  4  &  5  Will,  4, 
c.  7G,  s.  72,  must,  it  seems,  be  made  to  the  first  sessions  after  the  child  be- 
comes chargeable;  where  no  explanation  was  given  for  not  doing  so,  it 
was  held  to  be  afterwards  too  late.     B.  v.  Heath,  6  N.  &  M.  345. 

The  4  &  5  Will.  4,  c.  76,  s.  57,  making  a  bastard  part  of  the  family  of  the 
mother's  after-taken  husband,  held  to  be  construed  with  reference  to  the 
purpose  of  maintenance  only,  and  not  of  settlement,  and  that  where  the 
bastard  resided  apart  from  the  mother,  it  was  removable  to  the  place  of 
birth,  and  not  to  the  residence  of  the  mother.  B.  v.  Wendson,  3  Nev.  &  P.  62. 
Since  the  4  &  5  Will.  4,  c.  76,  s.  57,  the  liability  of  the  putative  father  of 
a  bastard,  upon  the  marriage  of  the  mother,  is  transferred  to  the  husband ; 
held  therefore  that  he  was  no  longer  liable  to  pay  the  sums  directed  to  be 
paid  by  an  order  of  afl^liation  made  before  the  marriage  of  the  mother. 
Lang  v.  Spicer,  3  Cr.  M.  &  R.  129  ;  and  1  Tyrw.  &  Gr.  358. 

The  responsibility  of  the  obligor  of  a  bastardy  bond  being  in  respect  of 
charges  incurred  by  reason  of  the  birth  of  such  child;  held,  that  it  did  not 
apply  to  a  case  of  chargeability  after  he  attained  21.  Wandley  v.  Smith, 
2  Cr.  M.  &  R.  716  ;  and  1  Tyrw.  &  Gr.  194. 

The  notice  under  4  &  5  Will.  4,  c.  76,  s.  7-3,  of  an  application  for  an  order 
of  maintenance  of  a  bastard  child,  signed  by  overseers  of  a  township,  but 
not  by  its  own  church  officers  (chapelwardens),  is  sufficient.  B.  v.  York- 
shire Justices  of  North  Biding,  2  Nev.  &  P.  103. 

The  notice  of  application  to  the  sessions  for  an  order  of  maintenance  on 
the  putative  father  of  a  bastard  child  signed  only  by  the  overseers  and  not 
by  either  churchwarden,  is  bad.  B.  y.  Cambridgeshire  Justices,!  Vevr.  ik 
Dav.  249. 

Where  the  putative  father  of  a  bastard  paid  a  sum  to  the  defendants, 
being  then  parish  officers,  in  exoneration  of  all  claim,  and  the  child  dying 

VOL.    III.  4   g 


13(>2  appendix: — bills  of  exchange  — form. 

before  the  year  expired,  they  paid  over  the  balance  not  expended  to  their 
successors;  held,  that  the  money  paid  being  on  a  transaction  originally 
illegal  and  void,  was,  from  the  first,  money  in  the  hands  of  the  defendants 
had  and  received  to  the  use  of  the  plaintiff,  and  that  he  was  entitled  to 
recover  it  back  from  them.  Chappell  v.  Poles,  2  M.  &  W.  867.  And  see 
Townson  v.  Wilson,  1  Camp.  396. 

Where  the  defendant,  the  father  of  an  illegitimate  child,  had  paid  the 
plaintiff  for  its  maintenance  up  to  a  particular  time,  when  he  directed  it  to 
be  given  up  to  anotlier  or  the  parish,  for  he  would  pay  no  longer;  held, 
that  as  he  could  only  be  liable  on  a  contract,  if  not  shown,  the  action  could 
not  be  maintained.     Seaborne  v.  Maddy,  9  C.  &  P.  497. 

BILLS  OF  EXCHANGE,  p.  201. 

Debt  may  be  maintained  on  a  promissory  note,  by  the  payee  against  the 
maker,  though  the  instrument  do  not  express  that  it  is  for  value  received, 
or  for  any  consideration.  So  on  a  bill  of  exchange,  by  the  drawer,  being 
also  payee,  against  the  acceptor.  Hatch  v.  Trayes,  11  A.  &  E.  720  ;  and  see 
below,  Watkins  v.  Wake,  9  Dowl.  244.  It  does  not  lie  by  an  indorser  against 
an  acceptor.    Powell  v.  Ansell^  9  Dowl.  893. 

An  instrument  in  the  form  :  "  At  twelve  months  after  date,  I  promise 
to  pay  Messrs.  R.  &  Co.  500  I.,  to  be  held  by  them  as  collateral  security  for 
any  monies  now  owing  to  them  by  I,  M.,  which  they  may  be  unable  to 
recover  on  realizing  the  securities  they  now  hold,  and  others  which  may  be 
placed  in  their  hands  bj'^  him,"  is  not  a  promissory  note,  and  cannot  be 
declared  on  as  such.     Robins  v.  May,  11  Ad.  &  Ell.  213. 

But  where  the  plaintiff  as  steward  of  the  defendant  advanced  a  sum  on  a 
letter  from  him  in  the  terms :  "  If  you  will  remit  it,  I  can  give  you  a  note 
for  it  when  you  come  to  L.  j"  it  was  held  to  amount  to  a  note,  and  interest 
payable  thereon,  although  no  note  ever  signed.  Rhoades  v.  Lord  Selsey^ 
2  Beav.  359. 

One  in  the  following  terms  :  "  I  undertake  to  pay  to  R.  I.  the  sum  of 

6/.  4  5.  for  a  suit  of ,  ordered  by  D.  P.,"  is  not  a  promissory  note,  but 

is  good  as  a  guarantee,  as  the  consideration  can  be  collected  by  necessary 
inference  from  the  instrument  itself.     Jarris  v.  Wilkins,  7  M.  &  W.  410. 

Where  the  instrument  contained  an  absolute  promise  to  pay  the  amount, 
and  was  properly  stamped  as  a  note ;  the  terms  added,  "  and  I  have  depo- 
sited title  deeds  as  a  collateral  security  for  the  same,"  do  not  make  it  less 
a  note  assignable  within  the  statute.  Wise  v.  Charlton,  6  Nev.  &  M.  364  ; 
and  4  Ad.  &  Ell.  786. 

{Right  to  begin,  p.  202.) 

Action  by  an  indorsee  against  the  acceptor,  plea,  that  it  was  an  accommo- 
dation bill,  and  that  a  lilank  acceptance  had  been  given  in  discharge  of  that 
and  other  bills ;  replication,  that  the  defendant  broke  his  promise  without 
such  cause,  &c. ;  the  defendant  is  entitled  to  begin;  the  plaintiff,  in  his 
reply,  having,  in  his  address  to  the  jury,  read  a  letter,  proved  on  cross- 
examination  of  the  defendant's  witnesses,  but  not  read  in  evidence,  the 
defendant  is  entitled  to  have  it  put  in  evidence,  and  to  reply.  Faith  v. 
M'Intyre,  7  C.  &  P.  44. 

In  assjimpsit  on  a  cheque  by  the  holder  against  the  drawer,  pleas,  1st, 
tiiat  it  was  givon  to  a  third  party  for  losses  at  gaming,  and  notice  to  the 
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plaintifF  before  he  received  the  cheque  ;  '2dly,  that  the  plaintiff  gave  no 
value  for  it ;  and  issues  on  the  notice  and  value  given ;  it  was  held  that 
the  plaintiff  was  entitled  to  begin.     Bingham  v.  Stanley,  9  C.  &  P.  374. 

The  admitting  the  acceptance  and  indorsement  do  not  entitle  the  defendant 
to  begin.     Pontifex  v.  Jolly,  9  C.  &  P.  202  ;  and  see  below,  1367. 

{Production  of  Note,  p.  202.) 
In  an  action  for  a  cheque,  plea,  that  it  was  given  for  money  lost  in  gaming, 
and  issue  thereon  ;  the  plea  admits  the  giving  the  cheque,  and  it  is  not 
necessary  to  produce  it  in  the  plaintiff"'s  case,  nor  for  the  purpose  of  aiding 
that  of  the  defendant,  notice  to  produce  not  having  been  given.  Bead  v. 
Gamble,  10  Ad.  &  Ell.  597  ;  5  N.  &  M.  433. 

{Acceptance,  p.  204.) 

A  plea  by  one  of  three  defendants,  partners,  that  the  bill  was  accepted  by 
the  other  two  without  his  knowledge  or  assent,  for  a  debt  due  from  them 
before  he  became  a  member  of  the  tirm,  is  not  proved  by  evidence  that  it 
was  accepted  for  a  debt  which  arose  partly  before  and  partly  after  he  had 
become  a  member  of  the  tirm.     Wilson  v.  Leicis,  2  Scott,  N,  S.  115. 

The  effect  of  acceptance  after  dishonour  is  to  make  the  bill  payable  on 
request;  where,  therefore,  the  declaration  by  the  indorsee  against  an  ac- 
ceptor alleged  the  presentment  and  non-payment,  and  that,  afterwards,  the 
defendant  promised  to  pay  according  to  the  tenor  of  his  acceptance,  it  was 
held,  on  general  demurrer,  to  amoimt  to  a  promise  to  pay  on  request. 
Christie  v.  Peart,  7  M.  &  W.  491. 

{Identify  of  Payee,  p.  210.) 
The  plaintiff  sued  as  the  payee  of  a  note  made  payable  on  demand  to 
"  The  manager  of  the  National  Provincial  Bank  of  England,"  but  did  not 
sue  as  a  public  officer ;  held,  that  upon  proof  that  he  was  in  fact  the  manager, 
and  that  a  demand  had  been  duly  made  on  behalf  of  the  bank,  the  plain- 
tiff was  entitled  to  recover ;  and  that,  in  the  absence  of  a  plea  that  the 
bank  was  established  under  the  provisions  of  the  7  Geo.  4,  c.  46,  and  that 
the  plaintiff  was  not  the  public  officer,  it  was  not  necessary  for  the  plaintiff 
to  show  that  he  was,  nor  competent  to  the  defendant  to  show  that  he  ivas 
not  such  public  officer.     Robertson  v.  Sheward,  1  Scott,  N.  S.  419. 

(  Alteration,  p .  2 1 1 . ) 

Where  the  making  of  the  bill  is  admitted  on  the  record,  and  the  only 
issues  raised  are  as  to  the  indorsements,  presentment,  notice  of  dishonour, 
and  consideration,  it  is  not  incumbent  on  the  party  producing  the  bill  to 
explain  an  alteration  which  appears  to  have  been  made  in  the  date.  Sibley 
V.  Fisher,  2  Nev.  &  P.  430. 

In  an  SiCtion  of  assumpsit,  the  defendant  pleaded  that  the  plaintiff  drew 
and  he  (the  defendant)  accepted  a  bill  for  60  Z.  in  satisfaction  of  the  plain- 
tiff's demand ;  the  plea  is  not  supported  by  evidence  of  his  having  trans- 
mitted to  the  plaintiff  a  blank  acceptance  for  60  /.,  which  it  appeared  was 
subsequently  filled  up  by  the  plaintiff  for  46/.  only.  Baker  v.  Jubber, 
8  Dowl.  538. 

{Variance.) 

By  3  &  4  W.  4,  c.  42,  s.  12,  it  is  enacted,  that  in  all  actions  upon  bills  of 
exchange  or  promissory  notes,  or  other  written   instruments,  any  of  the 
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parties  to  which  are  designated  by  the  initial  letter  or  letters,  or  some  con- 
traction of  the  christian  or  first  name  or  names,  it  shall  be  sufficient  in  every 
affidavit  to  hold  to  bail,  and  in  the  process  or  declaration,  to  designate  such 
persons  by  the  same  initial  letter  or  letters,  or  contraction  of  the  first  name 
or  names,  instead  of  stating  the  christian  or  first  name  or  names  in  full. 

Where  the  declaration  on  bills  set  out  the  name  of  the  plaintiff  only  by 
the  initial  of  one  christian  name,  as  it  appeared  on  the  instruments ; 
held  to  be  cured  by  the  3  ic  4  Will.  4,  c.  42,  s.  12.  Lindsay  v.  Wells,  5  Dowl. 
618. 

{Indorsement,  p.  215.) 

In  an  action  against  the  acceptor  of  a  bill  of  exchange  purporting  to  be 
drawn  and  indorsed  by  A.  B.,  proof  that  the  bill  was  indorsed  by  the  same 
person  who  drew  it  is  sufficient,  though  that  person  is  shown  not  to  be  A.  B. 
Smith  V.  Moneypenny,  2  M,  &  It.  317. 

{Presentment,  p.  222.) 

The  holder  of  a  banker's  cheque  ought  to  present  it  for  payment  within  a 
reasonable  time,  and  it  is  a  question  for  the  jury  on  an  issue  of  due  present- 
ment, whether  this  rule  has  been  complied  with;  where  a  cheque  drawn  on 
a  country  banker  dated  19th  March  was  not  presented  until  6th  Ai^ril,  and 
no  cause  was  assigned  for  the  delay,  but  the  drawer  had  not  sustained  loss 
by  its  non-presentment  at  an  earlier  period,  the  drawer  was  held  liable 
to  be  sued  on  the  cheque.     Serle  v.  Norton,  2  Mo.  &  R.  401. 

Presentment  to  acceptors  for  honour  may  be  made  on  the  day  after  the 
bill  becomes  due,  by  6  &  7  Will.  4,  c.  58. 

(Notice  of  Dishonour,  p.  225.) 

A  bill  of  exchange  having  been  drawn  upon  A.  B.,  was  accepted  by  him, 
and  was  afterwards  indorsed  by  the  drawer  to  the  plaintiffs,  who  indorsed 
it  to  the  Birmingham  and  Midland  Counties'  Bank,  who  indorsed  it  to  one 
W.  The  bill  having  been  dishonoured  when  due,  W.  gave  notice  of  it  to 
the  bank,  who  gave  notice  to  the  plaintiffs,  one  of  whom  wrote  the  follow- 
ing letter  to  the  drawer:  "  Dear  Sir,  To  my  surprise  I  have  received  an  inti- 
mation from  the  Birmingham  and  Midland  Counties'  Bank,  that  your  draft 
on  A.  B.  is  dishonoured,  and  I  have  requested  them  to  proceed  on  the 
same  ;"  it  was  held,  that  if  there  was  more  than  one  bill  to  which  the  letter 
could  apply,  it  lay  upon  the  defendant  to  prove  that  fact,  in  order  to  show 
its  uncertainty,  and  that  the  letter  was  a  good  notice  of  dishonour.  Shelton 
V.  Braithivaite,  7  M.  &  W.  436. 

H.,  the  holder,  gave  notice  by  letter  in  the  terms :  "  Messrs.  H.  are  sur- 
prised that  G.'s  bill  was  returned  to  the  holder  unpaid,"  followed  by  a 
personal  communication  from  the  indorsee,  expressing  his  regret,  and  pro- 
mising to  write  to  the  other  parties,  by  whom  or  by  himself  the  bill  should 
be  paid  ;  the  notice  was  held  to  be  sufficient.  Houlditch  v.  Cauty,  4  Bing. 
N.  C.  411. 

So  where  the  drawer,  being  applied  to  if  he  was  aware  of  the  bill  having 
been  dishonoured,  replied  :  "Yes,  I  have  had  a  civil  letter  from  G.  on  the 
subject,  and  will  call  and  arrange  it,"  it  was  held  to  be  sufficient.  Norrisy. 
Salomonson,  4  Sc.  257. 

Verbal  notice  of  the  dishonour  given  to  the  wife,  was  held  sufficient, 
Housego  v.  Coicne,  2  IMees.  &  W.  348. 

Upon  a  plea  that  the  defendant  had  not  "  noi\ce  from  the  plaintiff  of  the, 
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non-payment,"  notice  proved  from  another  party,  the  iudorser's  clerk,  is 
sufficient.     Neioen  v.  Gill,  8  C  &  P.  367. 

Notice  sent  to  a  wrong  address,  from  the  indistinctness  of  the  drawer's 
name  on  the  bill,  was  held  to  be  sufficient.     Heicitt  v.  Thoinson,  lb.  543. 

A  party  being;  entitled  to  notice  of  dishonour  of  a  bill  of  exchange  on  the 
28th  of  April,  and  all  the  parties  living  in  town,  a  witness  stated  that  he 
put  a  letter  containing  the  notice  of  dishonour  into  the  post  at  one  o'clock 
p.  m,  on  the  28th.  The  post  mark  on  the  letter  was  the  29th.  If  the  jury 
are  satisfied  that  the  letter  was  put  into  the  post  sufficiently  early  for  the 
party  in  the  ordinary  course  of  the  post  to  have  received  it  on  the  28th,  it 
is  sufficient,  and  its  having  been  delayed  in  the  post-office  makes  no 
difference.  Stocken  v.  Collins,  9  C.  &  P.  653.  The  post-office  mark  is  not 
conclusive  of  the  time  when  the  letter  was  posted.    S.  C.  7  M.  &  W.  515. 

{Form  of  Notice,  p.  227.) 

A  notice  of  dishonour,  which  states  that  a  bill  of  exchange  "  has  been 
dishonoured,"  is  sufficient,  although  it  does  not  state  that  the  bill  has  been 
presented.     Stocken  v.  Collins,  9  C.  &  P.  653. 

But  a  notice  in  the  following  terms :  "  This  is  to  inform  you  that  the  bill 
I  took  of  you,  15  Z.  2s.  Qd.,  is  not  took  up,  and  the  4  s.  Gd.  expense  I  must 
pay  immediately.  My  son  will  be  in  London  on  Friday  morning,"  was 
held  to  be  insufficient.     Messenger  v.  Sotdhey,  8  Dowl.  594. 

(Excuse  for  Want  of  Notice,  p.  229.) 

A  count  on  a  banker's  check  alleged  that  it  had  been  drawn  by  the 
defendant  upon  a  banking  firm ;  that  it  had  been  presented  for  payment, 
and  had  not  been  paid  ;  that  the  bankers  had  no  effects  of  the  defendant ; 
and  that  the  defendant  had  sustained  no  damage  by  reason  of  his  having 
received  no  notice  of  dishonour  of  the  check ;  held,  on  general  demurrer, 
that  the  declaration  disclosed  a  sufficient  excuse  for  the  want  of  notice  of 
dishonour.     Kemble  v.  Mills,  9  Dowl.  446. 

{Indorsee  v.  Indorser,  p.  233.) 
Debt  lies  upon  a  bill  of  exchange  by  an  indorsee  against  his  immediate 
indorser.     Watkins  v.  Wake,  9  Dowl.  242. 

{Presumptive  Evidence,  p.  237.) 
Plea  in  assumpsit  against  the  drawer  and  indorser  of  a  bill  of  exchange, 
denying  the  drawing  and  indorsement;  an  offer  of  compromise  after  action 
brought  is  evidence  for  a  jury,  as  recognizing  the  handwriting,  although 
that  is  contradicted  by  three  witnesses,  and  the  Court  refused  to  inter- 
fere with  the  finding.     Harding  v.  Jones,  1  Tyrw.  &  Gr.  135. 

{Collateral  Liability,  p.  239.) 
The  borrower  of  an  accommodation  acceptance  impliedly  undertakes  to 
indemnify  the  lender  against  being  called  upon  to  pay  the  bill  at  maturity. 
Reynolds  v.  Doyle,  2  Scott,  N.  S.  45. 

{Damages,  p.  240.) 
In  an  action  by  bankers,  on  an  acceptance  by  a  customer,  the  latter 
pleaded  to  the  whole  declaration  a  set-off  of  a  balance  of  less  amount  in 
the  bankers'  hands ;  held,  that  although  the  latter  were  entitled  to  the  ver- 
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diet  on  that  issue,  the  jury  might  in  the  damages  allow  the  amount  of  such 
balance  in  their  hands.     Barnes  v.  Butcher,  9  C.  &  P.  725. 

{Verdict,  p.  241.) 

Where  there  are  counts  on  the  consideration  of  the  bill  as  well  as  on  the 
bill,  the  plaintiff  will  be  entitled  to  enter  his  verdict  on  such  as  apply  to 
the  consideration,  if  the  subject  be  stated  in  the  particulars ;  and  may 
recall  a  witness  to  prove  such  part  of  the  consideration  after  he  has  closed 
his  case.     Ryder  v.  Ellis,  8  C.  &  P.  357. 

{Defence,  p.  241.) 

In  debt  by  the  holder  against  the  acceptor  ;  plea  as  to  part,  actio  non,  be- 
cause he  received  no  consideration,  but  had  delivered  it  to  a  third  person  to 
get  it  discounted,  from  whom  the  plaintiff  detained  it  for  his  own  debt  and 
only  advanced  the  part  admitted,  and  issue  joined  that  the  defendant  was 
indebted  beyond  that  sum,  which  was  found  for  the  defendant ;  held,  that 
although  such  plea  was  bad,  yet  the  plaintiff  having  chosen  to  go  to  trial, 
he  let  the  defendant  into  any  defence  Avhich  he  might  have  to  the  action. 
Finleyson  v.  Mackenzie,  3  Bing.  N.  C.  824. 

In  an  action  against  the  drawer,  upon  a  plea  that  he  did  not  make  the 
note,  evidence  of  imbecility  of  mind  cannot  be  gone  into.  Harrison  v. 
Richardson,  1  M.  &  Rob.  504. 

Plea  to  a  declaration  on  a  note  payable  absolutely  with  interest,  that  it 
had  been  substituted  for  a  note  given  on  an  agreement  for  a  share  in  a 
partnership,  and  that  it  had  been  thereby  stipulated  that  the  principal  was 
to  be  paid  out  of  the  defendant's  yearly  share  of  the  profits,  and  that  unless 
the  defendant  failed  in  his  part  of  the  agreement,  the  plaintiff  would  not 
call  suddenly  for  the  payment  of  the  balance  on  the  note  ;  the  original  note 
also  contained  a  similar  statement  as  to  the  mode  of  liquidation,  and  the 
jury  found  that  the  note  for  which  the  action  was  brought  was  substituted 
for  and  given  on  the  same  conditions  ;  held  that,  although  the  replication 
limited  the  issue  to  the  question  whether  the  plaintiff  had  given  reasonable 
notice  of  enforcing  the  note,  it  was  competent  to  the  defendant  to  show 
the  whole  circumstances  of  the  transaction,  and  of  the  substitution  of  the 
note  for  the  original  one ;  but  that,  although  the  plaintiff  might  not  be 
entitled  to  recover  the  balance  of  the  principal  due,  he  was  entitled  to  a 
verdict  for  the  interest.     Baylis  v.  Ringer,  7  C.  &  P.  691. 

In  an  action  on  a  note  by  the  payee  against  the  maker,  the  defendant 
pleaded  an  agreement  for  renewal  on  certain  discount,  the  plaintiff  having 
taken  issxie  thereon,  although  seeking  to  vary  the  written  instrument,  the 
Judge  allowed  the  defendant  to  go  into  evidence  in  support  of  the  plea, 
and  held,  that  the  agent  of  the  defendant  was  competent  to  prove  the 
agreement  as  to  the  original  loan,  and  that  the  plaintiff  was  a  mere  trustee 
for  the  lender.     Holt  v.  Miers,  9  C.  &  P.  191. 

Assumpsit  by  the  indorsee  against  the  acceptor,  plea  that  the  plaintiff 
had  been  twice  bankrupt,  and  had  not  paid  15  s.  in  the  pound  under  the 
second  commission,  and  the  bill  vested  in  his  assignees,  was  held  an  issu- 
able plea  and  allowed.  Machay  v.  Wood,  7  M.  &  W.  420;  and  7  Dowl. 
278. 

{Want  of  Consideration,  p.  242.) 

The  plaintiff  Imving  yiprsuaded  G..  the  defendant's  son-in-law,  to  become 
bail  for  H,,  on  an  undertaking  1o  indemnify  him  against  all  consequences, 
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and  G.  having  been  sued  on  the  bail-bond,  the  plaintiff  obtained  a  stay  of 
proceedings,  on  payment  of  debt  and  costs,  and  the  defendant  accepted  a 
bill  to  enable  the  money  to  be  raised  by  discounting ;  the  plaintiff  having 
brought  an  action  on  the  bill,  to  which  the  defendant  pleaded  that  it 
was  accepted  for  the  plaintiff's  accommodation,  and  the  jury  having  found 
that  issue  for  the  defendant,  it  was  held  that  it  might  be  sustained,  although 
the  plaintiff  might  not  have  been  liable  on  his  verbal  undertaking  to 
indemnify.     Creswell  v.  Wood,  10  Ad.  &  Ell.  460. 

In  assumpsit  by  an  indorsee  against  the  acceptor,  it  is  competent  to  the 
defendant  to  show  that  the  acceptance  was  for  the  accommodation  of  the 
plaintiff,  and  that  all  parties  had  put  their  names  without  consideration,  and 
that  it  was  agreed  that  it  should  be  taken  up  when  due,  by  the  plaintiff, 
but  that  such  agreement  was  collateral,  and  not  part  of  the  original  con- 
tract.    Thompson  v.  Clubley,  3  Cr.  M.  &  11.  212. 

A  note  in  the  terms,  '*  I  promise  for  myself  and  executors  to  pay  H.  or 
her  executors  the  sum  of  100/.  one  year  after  my  death,  with  legal  interest;" 
held,  that  in  the  absence  of  particular  proof,  the  note  would  be  presumed  to 
have  been  given  for  value,  and  that  interest  was  due  from  the  date.  Roffey 
V.  Greenwell,  2  P.  &  D.  365. 

Assumpsit  by  a  second  indorsee  against  the  acceptor  of  a  bill  for  98 1.,  &c., 
pleas  alleging  that  no  consideration  was  ever  given  for  the  acceptance,  or 
any  subsequent  indorsement,  to  which  the  plaintiff  replied  that  he  gave 
consideration  to  C,  his  immediate  indorser,  and  on  the  trial  proved  that  C. 
at  the  time  of  the  indorsement  was  indebted  to  him  to  the  amount  of  20/., 
and  proved  also  a  debt  due  to  him  from  the  first  indorser  to  the  amount  of 
5/. ;  held  that  upon  the  issue  joined  he  was  entitled  to  recover  only  to  the 
former  amount:  and  it  seems  that  the  rule  is,  that  wherever  the  defendant 
has  established  want  of  consideration  between  the  original  parties,  the 
holder  is  called  upon  to  prove  consideration  given  by  himself.  Simpson  v. 
Clarke,  2  Cr.  M.  &  R.  342. 

The  defendant,  indebted  to  the  plaintiff  and  others,  gave  the  plaintiff  a 
note  for  the  entire  amount,  and  the  plaintiff  promised  to  pay  the  amount  to 
such  creditors  when  the  note  was  paid  by  the  defendant,  this  was  held  to 
be  a  good  consideration.  Cole  v.  Cresswell,  3  P.  &  D.  404  ;  and  11  Ad.  &.  Ell. 
661. 

Action  against  three  partners  on  a  bill,  two  suffered  judgment  by  default, 
the  third  pleaded  that  the  bill  had  been  accepted  by  the  others  without  his 
knowledge,  for  a  debt  which  accrued  before  the  partnership  ;  it  appeared 
that  a  small  part  of  the  demand  accrued  after  his  becoming  a  partner,  for 
l)artnership  purposes  :  held,  that  there  being  a  consideration  for  the  bill  pro 
tanto,  the  plaintiff  was  entitled  to  a  verdict  for  that  amount  on  the  issue 
raised  by  the  special  plea.     Wilson  v.  Bailey,  9  Dovvl.  18. 

Plea  that  the  note  was  made  on  certain  terras,  and  indorsed  to  the  plain- 
tiff without  consideration  ;  replication  that  20  /.  was  given  for  it ;  the  issue  is 
on  the  defendant,  and  he  calling  no  witness,  the  plaintiff  is  entitled  to 
recover  that  sum.     Edwards  v.  Jones,  7  C.  &,  P.  633. 

Indorsee  v.  Acceptor. — Plea,  that  the  bill  was  accepted  for  the  accommo- 
dation of  the  drawer,  and  by  him  indorsed  to^.  B.,  in  order  to  raise  money, 
and  by  him  fraudulently  indorsed  to  C.  D.,  and  by  him  to  the  plaintiff 
without  consideration ;  replication  de  injuria,  &c. ;  the  defendant  must  prove 
the  want  of  consideration  to  C.  D.  Brown  v.  P/illpof,  2  Mo.  &  R.  285 ;  and 
see  Mills  v.  Barber,  1  M.  &,  W.  425 ;  Jacob  v.  IhuKjaic,  1  Mo.  &  R.  44a. 
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The  declaration  by  a  holder  against  the  acceptor  stated  that  the  drawer 
indorsed  to  the  plaintiff,  the  plea  stated  it  to  have  been  drawn  and  accepted 
by  the  defendant,  and  handed  to  the  drawer  to  obtain  it  to  be  discounted, 
who  indorsed  in  blank,  and  against  good  faith  delivered  it  to  the  plaintiff 
for  a  purpose  unknown  to  the  defendant,  of  which  the  plaintiff  had  notice ; 
it  was  held,  that  tlie  defendant  was  entitled  to  begin.  Leesw.  Hoffstadt, 
9  C.  &  P.  599. 

At  the  time  of  the  indorsement  of  a  note  not  overdue,  the  indorsee  had 
notice  that  the  maker  had  a  cross  demand  of  greater  amount  on  the  payee, 
the  indorsee  cannot  recover  for  advances  on  the  note  made  subsequently  to 
sufih  notice.     Goodally.  Hmj,  4  Dowl.  76. 

Plea  to  a  declaration  by  a  second  indorsee  against  the  acceptor,  that  the 
bill  was  an  accommodation  bill  given  to  K.,  and  that  the  indorsement  was 
made  after  the  bill  became  due  ;  it  appearing  that  at  the  time  of  accepting 
the  bill  R.  and  the  defendant  were  friends,  but  subsequently  quarrelled,  and 
the  bill  was  not  jDut  in  suit  until  five  years  after  it  became  due,  and  neither 
party  called  R. ;  held  to  amount  to  prima  facie  evidence  on  the  part  of  the 
defendant  to  go  to  a  jury.  Bounsall  v.  Harrison,  1  M.  &  W.  611 ;  and 
1  Tyr.  &  Gr.  925. 

The  plea  in  assumpsit  by  an  indorsee  against  the  acceptor  merely  alleged 
that  the  payee  received  the  bill  for  the  purpose  of  paying  the  proceeds  to  the 
defendant,  and  had  failed  to  do  so,  without  averring  any  fraud  in  the  trans- 
action, the  holder  is  not  called  upon  to  prove  consideration.  Jacob  v.  Hun- 
gatc,  1  M.  &  Bob.  445;  questioning  Thomas  v.  Newton,  2  C.  &  P.  606;  and 
Heath  v.  Sansom,  2  B.  &  Ad.  291. 

Where  the  bill  was  accepted  upon  an  undertaking  to  give  up  a  guarantee, 
it  was  held,  that  the  latter  might  be  given  in  evidence  although  not  stamped. 
Haigh  v.  Brooks,  3  P.  &  D.  452  ;  and  11  Ad.  &  Ell.  800. 

In  assumpsit  by  an  indorsee  against  acceptor,  the  defendant  pleaded  spe- 
cial facts,  amounting  to  fraud,  between  the  drawer  and  subsequent  indorser, 
and  that  the  plaintiff  took  the  bill  with  knowledge,  concluding  with  an 
averment  that  the  plaintiff  was  not  a  holder  for  bond  fide  consideration  ; 
replication,  that  he  was  such  ;  there  being  sufHcient  to  warrant  the  finding 
of  the  jury  for  the  defendant,  a  new  trial  was  refused  ;  {dub.  Parke,  B.  and 
BoUand,  B.,  whether  the  jury  might  not  have  been  misled  as  to  the  extent 
of  the  admission  on  the  record,  the  facts  stated  in  the  plea  not  being  denied 
by  the  replication);  semble,  a  plaintiff  is  not  to  be  precluded  by  admissions 
made  merely  for  the  purposes  of  pleading.  Noel  v.  Boyd,  1  Tyrw,  &  Gr. 
211  ;  and  4  Dowl.  415. 

Upon  a  plea  in  an  action  by  holder  against  the  drawer  of  a  bill,  that  it 
was  obtained  and  indorsed  by  fraud,  and  that  no  consideration  passed  from 
the  prior  indorsee  ;  held,  that  letters  of  the  latter,  acknowledging  the  fraud, 
are  not  admissible,  no  evidence  having  been  given  to  connect  the  plaintiff 
with  him,  or  to  show  that  the  bill  had  been  indorsed  to  the  plaintiff  when 
overdue.     Phillips  v.  C»le,  2  P.  &  D.  288 ;  and  10  Ad.  &  Ell.  106. 

A,  having  been  in  partnership  with  B.,  on  the  dissolution,  undertakes  to 
collect  and  pay  the  partnership  debts:  A.  and  B.  during  the  partnership 
had  kept  a  joint  account  with  a  certain  branch  bank ;  but  after  the  dissolu- 
tion there  was  only  a  single  account  of  A.  kept  there.  A.  having  greatly 
overdrawn  that  account,  obtained  a  promissory  note  for  500  Z.  from  B.,  his 
former  partner,  which  he  indorsed  to  the  bank  as  a  security  for  his  debt,  just 
previously  to  a  quarterly  inspection  of  the  accounts  of  the  branch,  the  clerk 
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who  managed  the  branch  promising  that  it  should  not  be  presented.  He 
however  kept  it,  and  it  was  found  among  the  securities  of  the  bank,  in  his 
portfolio,  when  he  was  discharged  from  his  situation ;  the  directors  of  the 
bank  may  recover  the  amount  from  B.  Bosanquet  v.  Forster,  9  C.  &  P. 
059;  and  8  M.  &  W.  142. 

So  a  party  lending  his  cheque  to  the  customer,  and  paid  in  under  like 
circumstances,  and  receiving  a  counter  cheque,  is  liable  to  the  bank. 
Bosanquet  v.  Corser,  9  C.  &  P.  664  ;  and  8  M.  Sc  W.  142. 

Plea  to  an  action  against  the  drawer  of  a  cheque,  that  it  was  drawn  and 
delivered  to  a  third  person  to  secure  a  gaming  debt,  and  by  him  delivered 
to  the  plaintiff  without  consideration;  a  replication  that  it  was  delivered  for 
a  good  consideration  admits  the  illegal  drawing,  and  throws  it  on  the  plain- 
tiff to  prove  the  consideration.     Bingham  v.  Stanley,  1  G.  &  D.  237. 

The  maker  may  show  that  there  was  no  consideration  for  a  promissory 
note,  although  he  cannot  by  parol  vary  the  contract  on  the  face  of  the  note. 
Abbot  V.  Hendrickes,  2  Scott,  N.  S.  183. 

{Illegality ;  Indorsee,  p.  245.) 

Where  a  bill  for  a  gaming  debt  was  in  the  hands  of  an  innocent  indorsee 
for  valuable  consideration,  and  before  issue  joined,  the  5  &  6  Will.  4,  c.  41, 
passed,  making  such  bills  voidable  only ;  held,  that  the  Act  was  prospective 
only,  and  that  the  plaintiff  could  not  avail  himself  of  the  Act.  Hitchcock 
v.  Way,  2  Nev.  &  P.  72. 

{Satisfaction,  p.  248.) 

The  drawer  of  a  bill  of  exchange,  before  it  became  due,  agreed  with  the 
acceptor,  that  on  his  giving  a  certain  mortgage  security  for  the  amount,  he, 
the  drawer,  should  deliver  up  to  him  the  bill  of  exchange  as  discharged  and 
fully  satisfied.  The  acceptor  accordingly  executed  the  mortgage,  and  re- 
ceived back  the  bill,  uncancelled  :  it  was  held,  that  the  drawer  was  liable 
on  the  bill  to  a  party  to  whom  the  acceptor  afterwards  indorsed  it  for  value, 
before  it  became  due. 

A  plea,  in  such  action,  that  the  bill  was  paid  by  the  acceptor  before  it 
became  due,  and  afterwards  reissued  by  him  without  any  new  stamp,  can 
be  supported  only  by  proof  of  actual  payment  in  cash,  and  not  by  evidence 
of  any  arrangement  between  the  drawer  and  acceptor,  whereby  the  bill  was 
treated  as  being  satisfied.     Morley  v.  Culverwell,  7  M.  &  W,  174. 

To  assumpsit  on  a  bill  of  exchange  for  150  /.  by  the  executors  of  the  in- 
dorsee against  the  acceptors,  the  defendants  pleaded,  that,  on  the  day  when 
the  bill  became  due,  they  duly  paid  and  honoured  it  when  presented,  ac- 
cording to  the  tenor  and  effect  of  it  and  of  their  promise,  and  then  paid  the 
said  sum,  to  wit,  150 1.,  the  amount  made  payable  by  the  said  bill.  It 
appeared,  that,  before  the  bill  became  due,  the  indorsee,  not  having  any 
banker  of  his  own,  handed  the  bill  to  a  friend,  in  order  that  he  might  pre- 
sent it  at  the  bank  of  Messrs.  W.  &  Co.,  where  it  was  made  payable.  This 
friend  indorsed  the  bill,  and  got  it  discounted  at  the  Bank  of  England ;  but 
afterwards  receiving  an  intimation  from  the  party  from  whom  he  received 
it  that  it  was  not  to  be  noted,  sent  the  amount  of  the  bill  to  the  banking- 
house  at  which  it  was  payable,  on  the  understanding  that  he  was  to  have 
the  bill  delivered  up  to  him.  The  acceptors  kept  cash  at  that  banking- 
house,  and  when  the  bill  had  been  paid,  the  transaction  was  entered  in 
their  account  as  if  the  money  to  meet  the  bill  had  been  paid  by  them  ;  but 
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the  bill  was  delivered  up  to  the  party  who,  in  fact,  paid  in  that  money. 
The  jury  having  on  this  issue  found  a  verdict  for  the  defendants,  the  Court 
of  Common  Pleas  set  it  aside,  on  the  ground  that  this  payment  could  not, 
under  the  circumstances,  be  considered  as  a  payment  by  or  on  the  behalf  of 
the  acceptors,  but  must  be  taken  to  have  been  a  payment  for  the  honour  of 
the  indorser.     Deacon  v.  Stodhart,  9  C.  &  P.  685  ;  2  Scott,  N.  S.  557. 

The  defendants  also  pleaded  that  the  acceptance  was  an  accommodation 
acceptance  for  the  drawer,  with  the  knowledge  of  the  indorsee  ;  and  that 
the  drawer  became  insolvent,  and  the  indorsee,  the  defendants,  and  two  other 
creditors,  agreed  among  themselves,  as  his  friends,  to  release  their  several 
debts  and  liabilities.  The  plea  averred  that  the  defendants  and  the 
two  other  creditors  did  discharge  and  release  their  several  debts,  Sfc. ;  and  then 
went  on  to  state  that  the  indorsee,  in  consideration  of  the  premises,  and 
that  certain  other  creditors  would  release,  abandon,  and  never  enforce  pay- 
ment of  their  debts,  agreed  with  the  defendants  that  he  would  never  ask 
for,  sue  for,  demand,  or  enforce  payment  of  the  said  bill  of  exchange.  There 
was  then  an  averment  that  the  other  creditors  had  released  their  debts. 
The  replication  to  this  plea  stated  that  the  indorsee  did  not  agree  in  manner 
and  form  as  in  the  plea  mentioned.  The  evidence  was,  that  the  indorsee  at 
first  promised  to  sign  the  account,  if  some  more  signatures  were  obtained  to 
it ;  but,  after  they  were  obtained,  he  refused  to  sign  it,  but  said,  on  one 
occasion,  that  he  knew  the  bill  was  an  accommodation  bill,  and  he  should 
not  call  on  the  defendants  to  pay  it ;  and  on  another,  that  the  bill  should 
not  come  against  any  of  the  parties,  but  that  he  himself  would  come  in  as 
the  rest  of  the  creditors.  The  agreement,  signed  by  the  creditors,  contained 
these  words :  "  We,  the  undersigned,  do  hereby  agree  to  accept  of  a  release 
from  the  said  £.  A.  (the  drawer)  of  the  equity  of  redemption,  &c. ;  and  we 
agree,  upon  the  execution  of  such  deed,  to  execute  releases,"  &c.  The  in- 
dorsee died,  and  the  action  on  the  bill  was  brought  by  his  executors  ;  held, 
that  the  allegations  in  the  plea  were  not  sustained  by  the  evidence.  Deacon 
V.  Stodhart,  9  C.  &  P.  685 ;  2  Scott,  N.  S.  557. 

The  drawers  of  the  bill  kept  an  account  with  the  plaintiffs  as  bankers, 
and  indorsed  the  bill  to  them,  and  upon  its  being  returned  disho- 
noured, it  was  entered  on  the  debit  side  of  the  account,  which  at  the  time 
was  considerably  against  the  drawers,  and  remained  so  at  the  commence- 
ment of  the  action  ;  the  bankers  had,  on  former  occasions,  allowed  the 
drawers  to  overdraw  their  accounts,  but  they  were  under  no  obligation  to 
do  so ;  Jield,  that  such  entry  was  no  evidence  in  support  of  a  plea  that  the 
bankers  had  received  that  sum  in  satisfaction  of  the  bill.  Byder  v.  Wylett, 
7  C.  &  P.  608. 

The  holder  of  joint  and  several  notes,  upon  one  becoming  due,  agreed 
with  one  of  the  sureties  to  accept  a  sum  in  full  satisfaction  of  the  note  due, 
and  of  the  moiety  for  which  the  surety  was  liable  on  those  not  due,  which 
was  paid,  and  the  name  of  the  surety  erased  from  the  notes ;  held,  that  it 
discharged  also  the  other  parties.  Nicholson  v.  Revell,  6  Nev.  &  M.  193  ; 
and  4  Ad.  k  Ell.  675 ;  questioning  ex  parte  Giford,  6  Ves.  jun.  805. 

(Giving  Time,  p.  250.) 

Assumpsit  against  the  defendant  as  joint  maker  of  a  note ;  a  plea,  that  the 

defendant  joined  in  it  merely  as  surety,  of  which  the  plaintiff  had  notice, 

and  that  although  it  had  been  due  for  six  months,  the  defendant  had  no 

notice  of  its  not  having  been  paid  until   the  commencement  of  the   action, 
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and  that  the  phiintift' gave  time  to  the  party  without  the  defendant's  know- 
ledge or  consent,  was  held  ill  on  general  demurrer.  Clarke  v.  Wilson, 
3  M.  &  W.  208. 

{Alteration,  p.  254.) 

Plea  that  the  bill  had  been  altered  after  acceptance,  the  defendant  has  the 
right  to  begin,  and  the  bill  ought  to  be  produced  without  notice.  Barker 
V.  Malcohn,  7  C.  &  P.  101. 

The  bill  having  been  altered  after  acceptance,  the  defendant  may  take 
advantage  of  it,  under  a  plea  that  he  did  not  accept  the  bill  declared  on. 
Cock  v.  Coxwell,  2  Cr.  M.  &  R.  291  ;  and  4  Dowl.  187. 

It  is  no  objection  to  the  validity  of  a  bill  that  it  was  accepted  and  indorsed 
in  blank,  and  afterwards  filled  up  by  a  stranger ;  and  where  the  drawer 
signed  his  name  only  as  T.  W.,  his  real  name  being  T.  W.  JR.,  held  that  it 
was  not  a  forgery,  unless  it  was  shown  that  the  omission  of  his  surname  was 
for  the  purpose  of  fraud.  Schultz  v.  Astley,  2  Bing.  N.  C.  554  ;  7  C.  &  P. 
99  ;  and  2  Sc.  815. 

In  assumpsit  on  a  bill,  the  plaintiff  fails  in  consequence  of  an  alteration  in 
a  material  part ;  he  may  still  recover  under  the  common  counts  on  the 
original  consideration.     AtkinsoJi  v.  Haicdon,  2  Ad,  &  Ell.  628. 

The  defendant  gave  the  plaintiff  a  promissory  note,  without  the  words 
"  or  order ;"  six  months  afterwards  the  plaintiff  mentioned  the  omission  to  the 
defendant,  who  answered  that  the  omission  was  his  (the  defendant's)  own,  and 
consented  that  the  words  should  be  inserted,  which  was  done  accordingly. 
The  bill  was  not  restamped.  The  bill  having  been  declared  on  as  altered, 
and  issue  joined  on  a  plea  denying  the  making  of  the  note  ;  it  was  held  that, 
on  the  above  evidence,  the  jury  were  justified  in  finding  for  the  plaintiff,  as 
it  appeared  that  the  alteration  was  made  only  in  furtherance  of  the  original 
intention  of  the  parties,  and  to  correct  a  mistake,  in  which  case  no  new 
stamp  was  requisite.     Byrom  v.  Thompson,  11  A.  &  E.  31. 

{Effect  of  in  Payment,  p.  264.) 

A  promissory  note,  not  payable  to  order,  was  indorsed  and  given  for  the 
price  of  goods  supplied  by  the  plaintiff;  held,  that  having  no  security  of 
which  he  could  avail  himself,  he  was  remitted  to  his  original  right,  and 
entitled  to  recover  on  the  count  on  the  original  consideration  of  the  debt, 
although  no  notice  had  been  given  to  the  defendant  of  the  note  being  dis- 
honoured.    PUmley  v.  Westley,  2  Bing.  N.  C.  249 ;  and  2  Sc.  423. 

Assumpsit  for  goods,  &c.,  plea,  that  defendant  signed  a  bill  for  20  Z.  in 
blank  as  to  the  drawer's  name,  at  two  months,  which  he  accepted,  in  part 
as  satisfaction  for  the  debt  and  for  the  plaintiflPs  accommodation  for  the 
residue,  and  which  was  received  by  the  plaintiff  as  satisfaction  for  the  debt, 
and  which  acceptance  was  not  yet  due  ;  replication,  that  it  remained  in  the 
plaintiff's  hands  unnegotiated,  and  not  filled  up  and  unpaid ;  held,  on 
demurrer,  that  the  right  of  action  for  the  goods  was  suspended  until  the 
bill  became  due  and  dishonoured,  and  the  action  not  maintainable.  Simon 
V.  Lloyd,  2  Cr.  M.  &  R.  187. 

(Competency.) 

In  an  action  by  the  payee  against  one  of  three  makers  of  a  joint  and 
several  promissory  note,  another  of  the  makers  was  called  as  a  witness  for 
the  plaintiff,  and  stated  on  his  examination  on  the  voire  dire,  that  the  note 
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had  been  given  by  the  defendant  as  principal,  and  that  it  was  signed  by 
himself  and  the  other  makers  as  sureties  ;  held,  that  the  witness  was  com- 
petent.    Page  v.  Thomas,  6  M.  &  W.  733. 

In  assumpsit  on  a  bill  by  indorsee  against  acceptor,  and  plea  of  payment, 
a  prior  indorsee  was  held  to  be  a  competent  witness  for  the  defendant, 
although  on  the  voire  dire  he  acknowledged  that  he  received  money  from  the 
defendant  to  pay  the  plaintiff  the  amount  of  the  bill.  Reay  v.  Packwood, 
7  Ad.  &  Ell.  917. 

BILL  OF  LADING,  p.  267. 

Assumpsit  by  the  consignee  against  the  owner  for  non-delivery  of  goods 
shipped  ;  upon  plea  that  the  plaintiff  did  not  cause  the  goods  to  be  shipped, 
the  bill  of  lading  when  produced  showing  the  shipment  to  have  been  by  a 
third  party  (who  in  fact  was  the  agent  of  the  plaintiff"),  is  not  conclusive  on 
the  defendant ;  he  may  show  that  no  goods  were  actually  shipped.  Berkley/ 
V.  Watling,  2  Nev.  &  P.  178.  See  further  as  to  the  effect  of  a  bill  of  lading, 
Mitchell  v.  Ede,  3  P.  5c  D.  513. 

BOND,  p.  268. 
In  debt  on  a  bond  of  indemnity  given  by  the  defendant,  one  of  the 
bearers  of  the  virges  of  the  Palace  Court,  to  the  Knight  Marshal,  for  taking 
sufficient  bail  from  all  persons  arrested,  and  also  for  obeying  the  rules 
and  orders  of  the  Court  it  was  held  that  the  action  was  properly  brought 
ao-ainst  the  defendant  in  the  name  of  the  marshal  for  taking  insufficient  bail 
in  a  certain  action,  and  for  breach  of  obedience  to  an  order  requiring  him  to 
pay  the  amount  of  debt  and  costs  in  such  action,  and  that  the  marshal 
Avas  entitled  as  a  trustee  for  tlie  party  damnified  to  recover  the  full  amount 
of  the  debt  and  costs  incurred.     Lamb  v.  Vice,  8  Dowl.  360 ;  and  6  M.  & 

W.  467. 

{Validity  of.) 

On  a  bond  to  pay  any  balances  due  to  bankers  in  Scotland,  it  was  held, 
that  where  the  drafts  were  in  fact  drawn  beyond  the  statutory  distance,  or 
wrongly  dated  as  to  time  or  place,  and  made  void  by  the  55  Geo.  3,  c.  184, 
s.  13  such  mode  of  drawing  being  known  to  the  bankers,  no  debt  arose 
upon  the  bond.  Swan  v.  Bank  of  Scotland,  10  Bli.  N.  S.  627,  (reversing  the 
judgment  belov/)  ;   S.  C.  Swan,  ex  parte,  1  Deac.  746  ;  2  M.  &  Ayr.  656. 

A  bond  executed  by  a  corporation  to  reimburse  one  of  its  members  for 
costs  of  defending  himself  and  other  corporate  officers  against  certain  quo 
loarranto  informations,  is  a  valid  debt  within  s.  92  of  (the  Municipal  Corp. 
Act)  5  &  6  W.  4,  c.  76.  Holdsworth  v.  Dartmouth  Corp.  3  P.  &  D.  308  ; 
and  11  Ad.  &  Ell.  490. 

Plea  to  debt  on  bond,  that  it  was  given  on  a  corrupt  agreement  for  arti- 
cles of  apprenticeship  to  the  plaintiff,  as  an  apothecary  and  surgeon,  for 
two  years,  but  that  the  deed  should  be  ante-dated,  to  enable  the  defendant 
to  be  admitted  as  an  apothecary  at  the  end  of  two  instead  of  five  years, 
contrary  to  the  55  Geo.  3,  c.  19,  s.  15 ;  after  a  verdict  for  the  defendant,  the 
Court  refused  judgment  for  the  plaintiff,  7wn  obst.  vered.  Prole  v.  WigginSy 
3  Bing.  N.  C.  230;  and  3  Sc.  601. 

{Construction  of.) 

AVhere  money  was  advanced  by  bankers  in  London  to  a  partner  in  a 
banking  firm  in  Ireland,  and  bonds  executed  in  Dublin  for  the  amount  in 
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sums  of  /.  sterling,  "  with  legal  interest,"  and  warrants  of  attorney  for 
entering  judgments  in  the  K.  B.  in  Ireland  recited  the  sums  in  the  same 
terms  as  in  the  bonds ;  credit  was  given  in  the  books  of  the  English  bank- 
ing house  for  the  full  sum,  and  bills  accepted  by  them  drawn  by  the  bank- 
ing company  in  Ireland ;  it  was  held,  that  the  debt  was  payable  in  English 
currency  and  with  English  interest.  Noel  v.  Roehfort,  10  Bli.  N.  S,  483  ; 
reversing  the  judgment  below,  2  Younge  &  J.  330. 

{Proof  of  Breach,  p.  268.) 

Debt  on  bond  to  the  guardians  of  an  union,  on  a  contract  for  the  supply 
of  bread,  in  loaves  of  4  lbs.  weight,  conditioned  for  performance  of  the  con- 
tract, and,  inter  alia,  that  the  defendant  would  deliver  such  bread  in  loaves, 
and  of  which  a  bill  of  particulars  should  be  sent  with  such  articles  at  the 
time  of  delivery  thereof,  or  within  one  month  from  such  delivery,  provided 
that  if  such  articles  were  not  duly  sefved,  or  should  be  deficient  in  the 
weight  stated,  or  if  delivered  without  such  bill  of  particulars,  that  the 
board  might  return  them,  or  give  notice  to  the  defendant  to  fetch  them 
away ;  the  defendant  pleaded  performance  generally ;  and  the  replication 
assigned  for  breaches,  first,  a  delivery  of  loaves  deficient  in  weight;  secondly, 
a  delivery  without  any  bill  of  particulars,  whereupon  the  plaintiffs  returned 
them,  and  incurred  great  charges  in  obtaining  a  supply;  it  was  held,  that 
evidence  of  the  loaves  being  brought  to  the  house,  and  part  handed  out, 
and,  on  being  weighed  and  found  deficient,  returned  and  refused  to  be 
taken,  was  a  sufficient  delivery  to  support  the  issue  on  the  first  breach; 
and,  secondly,  that  the  board  having  a  right  to  return  the  articles  unless  a 
bill  were  delivered  with  them,  an  issue  whether  it  was  dispensed  with  at 
the  time  was  not  an  immaterial  issue,  although,  seinble,  it  might  have  been, 
if  found  for  the  defendant,  as  there  could  be  no  dispensation  by  parol  of  an 
instrument  under  seal.     Elliott  v.  Martin,  2  M.  &  W.  13. 

Where  the  condition  plainly  referred  to  a  sum  in  the  then  Four  per  cent. 
Bank  Annuities,  it  was  held  that  it  was  satisfied  by  the  express  terms  of 
5  Geo.  4,  c.  11,  by  a  transfer  of  so  much  3  J  per  cent.  Bank  Annuities,  into 
which  the  former  stock  was  by  that  Act  reduced.  Sheffield  v.  Coventry,  Earl 
of,  2  Russ.  &  M.  317. 

A  bond  executed  by  defendant  as  a  surety,  was  conditioned  for  the  pay- 
ment of  interest  on  1,000/.,  on  the  1st  March  of  the  first  year,  the  like  at 
the  end  of  the  second  year,  and  the  principal  and  like  sum  of  interest  at  the 
end  of  the  third ;  the  first  interest  not  being  paid  until  the  30th  March,  it 
was  held,  that  the  bond  was  thereby  forfeited,  and  the  forfeiture  was  not 
waived  by  the  acceptance  of  the  interest ;  and,  on  the  defendant's  bank- 
ruptcy, was  provable  under  his  commission,  and  the  debt  therefore  barred 
by  his  certificate.  Skinners'  Compamj  v.  Jones,  3  Bing.  N.  C.  481 ;  and 
4  Sc.  271. 

{Surety.) 
Debt  on  bond  conditioned  for  securing  the  payment  of  1,400  /.  on  a  day 
named;  plea,  as  to  800/.,  parcel,  &c.,  payment  after  the  day,  and,  as  to  the 
residue,  a  release  to  the  executor  of  a  joint  obligor  deceased ;  held,  as  to 
the  first,  that  the  penal  sum  being  forfeited,  and  the  payment  only  as  to 
part  of  the  sum  mentioned  in  the  condition,  the  plea  was  bad ;  that  nothing 
appearing  to  show  the  defendants  to  be  only  sureties,  the  release  was  no  dis- 
charge of  the  surviving  obligor;  held  also,  that  it  was  not  necessary  to  aver 
a  breach  in  the  non-payment  of  the  sum,  if  enough  appeared  on  the  decla- 
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ration  to  show  that  the  money  was  due.     Ashbee  v.  Pidduch,  1  Mees.  &  W. 
364 ;  and  1  Tyr.  &  Gr.  1016. 

Where  the  respondent  signed  a  bond  as  surety  for  a  party,  trustee  to  a 
bankrupt's  estate,  for  faithfully  accounting,  and  by  the  practice  in  Scotland, 
the  creditors  appointed  commissioners  to  superintend  the  proceedings  of 
the  trustee;  held,  in  suit  on  the  bond,  that  the  default  of  the  trustee  in 
so  accounting  was  not  by  the  default,  concealment,  or  connivance  of  the 
commissioners,  and  that  the  surety  was  not  discharged.  M'Taggart  v. 
Watson,  13  Bli.  N.  S.  618. 

{Plea  of  Satisfaction,  p.  270.) 
The  obligee  had  sued  one  of  two  obligors  on  a  joint  and  several  indem- 
nity bond,  and  received  a  sum  in  discharge  of  the  debt  and  costs ;  he  after- 
wards sued  the  other,  who  pleaded  the  acceptance  of  the  sum  so  paid  in 
satisfaction  ;  it  was  held,  that  the  onus  lay  on  the  defendant  to  show  that  it 
was  taken  as  a  settlement  of  the  entire  cause  of  action,  and  the  Court  re- 
fused to  set  aside  the  verdict  found  for  the  plaintiff.  Field  v.  Robins,  3  Nev. 
&  P.  226. 

BOTTOMRY   BOND. 

The  Master,  before  he  resorts  to  a  bottomry  bond,  is  bound  to  ascertain 
whether  the  supplies  can  be  obtained  on  the  personal  credit  of  the  owners  ; 
and,  where  a  party  is  bound  to  know  a  fact,  he  must  show  that  he  has 
exercised  due  diligence  to  ascertain  such  fact.  Heathorn  v  Barling,  1  Moore, 
5.     And  see  case  of  the  Hervey,  3  Hagg.  404. 

BRIBERY,  p.  271. 

(2  Geo.  2,  c.  24,  s.  7.) 

If  A.  give  money  to  B.  to  induce  him  to  vote  for  a  candidate  at  an  elec- 
tion for  a  member  of  parliament,  and  B.  agrees  to  do  so  in  consideration  of 
the  gift,  A.  although  B.  never  gives  the  vote,  is  liable  to  the  penalty  of 
500  I.  for  corrupting  B.  to  vote,  within  the  st.  2  Geo.  2,  c.  74,  s.  7,  which 
inflicts  that  penalty  upon  any  person  who,  by  himself  or  any  person  em- 
ployed by  him,  "  shall  by  any  gift  or  reward,  &c.  corrupt  or  procure  any  per- 
son or  persons  to  give  his  or  their  vote  or  votes,  or  to  forbear  to  give  his  or 
their  vote  or  votes,  in  any  such  election,  &c."  And  the  jury  may  infer  the 
fact  of  the  agreement  from  circumstances,  although  B.,  who  is  a  witness,  does 
not  state  that  he  ever  intended  to  vote.     Henslmo  v.  Faiocett,  3  Ad.  &  Ell.  51. 

Proof  that  the  defendant  effected  the  bribery  by  giving  a  card  to  the 
voter  in  an  outer  room,  which  the  voter  presented  to  another  person  in  an 
inner  room,  who  thereupon  gave  him  money,  satisfies  the  allegation  in  the 
declaration  that  the  defendant  gave  the  money  within  the  meaning  of  the 
2  Geo.  2,  c.  24,  s.  7.     Webb  v.  Smith,  4  Bing.  N.  C  73. 

In  the  same  case  it  was  also  held,  that  in  an  action  for  bribery  at  an  elec- 
tion of  a  member  to  serve  in  parliament  for  a  borough,  an  examined  copy 
of  the  precept  to  the  returning  officer  taken  from  the  original  at  the  Crown 
Office  is  sufficient  evidence  of  the  precept. 

Payment  by  a  candidate  at  an  election  for  a  member  of  parliament  of  the 
expenses  of  taking  up  the  freedom  of  his  voters  is  illegal :  and  semble,  it  is 
illes:al  for  a  candidate  to  pay  the  travelling  expenses  of  a  voter.  Per 
Alderson,  J.,  Bayntnn  v.  Cattle,  York  Spring  Ass.  1833,  Mo.  &  R.  265. 
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In  Brembrklge  v.  CampheU,  5  C.  &  P.  18G,  Tindal,  C.  J.,  left  it  for  tlie 
jury  to  say  whether  money  paid  to  voters  for  travelling  expenses  was  really 
and  bond  fide  paid  for  such  expenses,  or  to  induce  them  to  give  their  votes ; 
the  payments  to  each  voter  had  been  the  same ;  this  he  thought  was 
evidence  that  such  payments  were  not  limited  to  travelling  expenses  ;  as,  if 
the  payments  were  for  such  expenses  only,  it  was  somewhat  singular  that 
all  the  voters  should  be  paid  alike. 

By  the  4  &  5  Vict.  c.  57,  it  is  enacted,  "  that  whenever  any  charge  of  bri- 
bery shall  be  brought  before  any  Select  Committee  of  the  House  of  Commons, 
appointed  to  try  and  determine  the  merits  of  any  return  or  election  of  a 
member  or  members  to  serve  in  parliament,  the  Committee  shall  receive 
evidence  upon  the  whole  matters  whereon  it  is  alleged  that  bribery  has 
been  committed ;  neither  shall  it  be  necessary  to  prove  agency,  in  the  first 
instance,  before  giving  evidence  of  those  facts  whereby  the  charge  of 
bribery  is  to  be  sustained ;  and  the  Committee,  in  their  Report  to  the 
House  of  Commons,  shall  separately  and  distinctly  report  upon  the  fact  or 
facts  of  bribery  which  shall  have  been  proved  before  them,  and  also  whether 
or  not  it  shall  have  been  proved  that  such  bribery  was  committed  with  the 
knowledge  and  consent  of  any  sitting  member  or  candidate  at  the  election." 

(5^6  Will  4,  c.  76,  s.  54.) 

An  employment  is  a  reward  within  the  latter  as  well  as  the  former  branch 
of  the  54th  section  of  the  Municipal  Corporation  Act  (5  &  6  AVill.  4,  c.  76), 
which  enacts,  "  that  if  any  person,  who  shall  have  or  claim  to  have  a  right 
to  vote  in  the  election  of  mayor,  &c.,  shall  ask  or  take  any  money  or  other 
reward,  by  way  of  gift,  loan,  or  other  device,  or  agree  or  contract  for  any 
money,  gift,  office,  einploi/ment,  or  other  reward  whatsoever,  to  give  or 
forbear  to  give  his  vote  in  any  such  election ;  or  if  any  person,  by  himself 
or  any  person  employed  bj'  him,  shall,  by  any  gift  or  reward,  or  by  any 
promise,  agreement,  or  security  for  any  gift  or  reicard,  corrupt  or  procure, 
&c.,  any  person  to  give  or  forbear  to  give  his  vote,  &c,,  such  person  shall 
for  every  such  offence  forfeit  the  sum  of  50/.,  &c."  Whether  the  emijloy- 
ment  in  the  particular  case  was  given  by  way  of  corrupt  bargain  is  a 
question  for  the  jury.  The  Court,  however,  will  assume  that  such  was  the 
case,  if  a  corrupt  agreement  be  sufficiently  alleged  in  the  declaration. 
Harding  v.  Stokes,  1  M.  &  W.  354. 

The  declaration  alleging  that  an  election  took  place  xmder  the  Act,  and 
that  the  defendant  not  regarding,  &c.,  corruptly  promised,  &c.,  sufficiently 
shows  the  offence  to  have  been  committed  after  the  Act.     lb. 

BRIDGE. 

A  company  liable  to  repair  a  bridge  may  be  indicted,  but  as  they  cannot 
appear  in  person,  but  by  attorney  only,  the  proper  course  is  to  remove  the 
judgment  into  the  Court  of  Queen's  Bench,  and  if  they  do  not  appear  by 
attorney,  to  proceed  by  distress  ad  infinitum.  R.  v.  Birmingham  and  Glou- 
cester Railway  Company,  9  C.  &  P.  469. 

A  prescriptive  liability  to  the  repair  of  a  public  bridge,  in  the  absence  of 
any  evidence  to  the  contrary,  and  by  itself,  includes  a  liability  to  repair  the 
highways  at  the  ends  of  it  within  the  distance  of  300  feet.  R.  v.  Lincoln 
Mayor,  S^c,  3  N.  &  P.  273. 

By  their  act  of  incorporation  (41  Geo.  3,  c.  31),  the  proprietors  of  the 
Surrey  Canal  were  required  to  erect  and  maintain  bridges  over  the  canal 
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where  it  intersected  any  public  highway,  bridle-way,  or  footpath,  and  also 
for  the  use  of  the  owners  and  occupiers  of  lands,  &c.,  adjoining  to  the  canal. 
In  1804,  the  company  erected  a  swivel  bridge,  of  sufficient  dimensions  to 
allow  a'carriage  to  traverse  it,  across  the  canal,  at  a  spot  where  there  had 
formerly  been  a  public  way,  which  at  the  most  was  only  a  bridle-way.  This 
bridge  was  originally  intended  for  the  exclusive  accommodation,  as  a  car- 
riage-way, of  the  tenants  of  an  estate  adjoining,  called  the  Rolls  estate. 
The  neighbourhood  having  become  extremely  populous,  and  a  district 
church  having  been  built  near  the  bridge,  the  public,  from  1822  to  1832, 
freely  and  without  interruption  used  it  as  a  carriage-way.  In  1832,  the 
company  for  the  first  time  imposed  a  toll  upon  all  carriages  traversing  the 
brido-e,  with  the  exception  of  those  belonging  to  the  tenants  of  the  Rolls 
estate ;  and,  in  1834,  they  removed  the  old  swivel  bridge,  and  erected  a 
convenient  stone  bridge  in  the  place  of  it.  In  an  action  of  trespass  against 
the  defendant  for  passing  over  the  bridge  without  paying  toll,  the  Judge 
told  the  jury,  that,  supposing  the  bridge  in  question  to  have  been  originally 
erected  for  the  exclusive  accommodation  of  the  tenants  of  the  Rolls  estate, 
still,  if,  in  consequence  of  the  acts  of  the  company,  an  idea  grew  up  in  the 
minds  of  the  public  that  the  company  had  dedicated  the  way  to  the  public 
use,  they  might  find  such  dedication ;  held  that  this  was  not  a  misdirec- 
tion, and  that  the  evidence  warranted  the  jury  in  finding  a  dedication. 
Grand  Surrey  Canal  Company  v.  Hall,  1  Scott,  N.  S.  264. 

BURGLARY,  p.  276. 
{Breaking,  p.  276.) 

The  raising  a  window  shut  down,  but  at  the  time  not  fastened  with  the 
hasp,  which  it  usually  was,  held  a  sufficient  breaking.  B.  v.  Hyams, 
7  C.  &  P.  441. 

The  removal  of  part  of  a  pane  of  glass,  which,  though  entirely  cut  above  a 
month,  had  remained  in  its  place,  was  a  sufficient  breaking.  -R.  v.  Bird, 
9  C.  &  P.  44. 

{J'roperty^ 

Where  the  prosecutor  was  put  into  the  premises  to  take  care  of  them 
by  a  party  who  was  builder  to  a  public  company,  to  whom  the  premises 
beloncfed,  held  that  it  was  not  rightly  laid  as  the  dwelling-house  of  the  pro- 
secutor.    It.  V.  Rawlins,  7  C.  &  P.  150. 

Where  the  prosecutor  conducted  a  business  for  his  brother-in-law,  and 
exercised  a  power  of  disposing  of  any  part  of  the  stock  for  his  benefit,  but 
had  no  share  in  the  profits  or  salary,  held,  that  as  a  bailee,  the  articles 
might  be  laid  as  his  property.     R.  v.  Bird,  9  C.  &  P.  44. 

Indictment  for  breaking  the  house  of  ^.,  and  stealing  therein  the  goods 
belonging  to  a  party  convicted  of  felony  still  undergoing  his  sentence,  his 
wife  continuing  in  possession  of  them ;  there  was  also  a  count  laying  the 
goods  to  be  the  property  of  the  Queen;  held  that  the  first  count  could  Bot 
be  sustained,  but  that  the  latter  was  good,  although  no  office  found.  R.  v. 
Whitehead,  9  C.  &  P.  429. 

{Burglary  and  Striking.) 
An  indictment  under  7  Will.  4,  &  1  Vict.  c.  86,  s.  2,  must  allege  both 
the  burglary   and   striking,    and  the   proof  must   correspond    therewith; 
where  the  party  struck  was  misnamed,  held  that  the  prisoner  could  only  be 
guilty  of  burglary.     R.  v.  Parfitt,  8  C.  &  P.  288. 
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{Autrcfoits  Acquit.) 

Where  a  prisoner  had  been  acqiiitted  of  the  charge  of  murder,  and  after- 
wards indicted  for  the  burglary  committed  at  the  time  of  the  murder,  held, 
that  if  the  burglary  were  laid  with  violence,  the  former  acquittal  would 
have  been  an  answer  to  the  violence.     R.  v.  Gould,  9  C.  &  P.  3G4. 

BURIAL  FEES. 
See  Spry  v.  Emperor,  G  M.  &  W.  G39. 

CARRIER,  p.  282. 

In  a  declaration  against  a  common  carrier  for  refusing  to  carry  goods,  it  is 
not  necessary  to  aver  a  tender  of  money  for  the  carriage;  it  is  sufficient  to 
allege  a  readiness  and  willingness  and  offer  to  pay.  Pichford  v.  The  Grand 
Junction  Railway  Company,  9  Dowl.  76G. 

{Privity  of  Contract,  p.  284.) 

Though,  generally  speaking,  where  there  is  a  delivery  to  a  carrier  to  de- 
liver to  a  consignee,  the  latter  is  the  proper  person  to  bring  the  action 
against  the  carrier,  yet  if  the  consignor  make  a  special  contract  with  the 
carrier,  such  contract  supersedes  the  necessity  of  showing  the  ownership  in 
the  goods,-and  the  consignor  may  maintain  the  action  though  the  goods  may 
be  the  property  of  the  consignee. 

The  question  whether  the  goods  were  delivered  to  the  carrier  at  the  risk 
of  the  consignor  or  consignee,  is  a  question  for  the  jury.  The  delivery  of 
the  goods  to  a  carrier  by  a  consignor  does  not  necessarily  vest  the  property 
in  them  in  the  consignee.  Dunlopand  others  v.  Lambert  and  others,  6  CI.  & 
Finn.  GOO. 

Goods  were  forwarded  from  A.  to  B.  to  the  care  of  the  defendant,  and  on 
arrival  at  B.  notice  was  given  to  the  defendant,  and  he  signed  the  carrier's 
book,  acknowledging  the  delivery  to  him,  and  he  caused  them  to  be 
entered  in  the  clearance  and  manifest  of  a  steam-vessel  proceeding  to  M., 
the  plaintiff's  residence,  but  who  never  sent  for  the  goods  until  six  days 
after  arrival,  when  they  were  not  to  be  found,  and  it  was  shown  that  it  was 
the  course  of  dealing  between  the  carrier  and  defendant  that  goods  for  him 
were  left  until  sent  for ;  held,  that  there  was  evidence  for  the  jury  of  a 
delivery  to  and  acceptance  by  him,  in  an  action  on  the  case  for  negligence. 
Quiggin  v.  Duff,  1  M.  &  W.  174. 

{Defence,  p.  287.) 

An  objection  under  the  11  Geo.  4,  and  1  Will.  4,  c.  68,  that  the  value  was 
not  declared  at  the  time  of  booking,  must  now  be  specially  pleaded.  Syms 
V.  Chaplin,  1  N.  &  P.  129. 

Case  against  carriers  for  the  loss  of  a  parcel ;  to  the  plea  of  no  notice 
pursuant  to  11  Geo.  4,  and  1  Will.  4,  c.  68,  the  jolaintiff  replied  that  the 
loss  was  occasioned  by  the  felonious  act  of  the  defendant's  porter,  on  which 
issue  was  joined ;  the  evidence  showing  only  circumstances  of  suspicion 
against  the  porter,  he  was  not  called  by  the  defendant,  and  the  jury  having 
found  for  the  plaintiff,  the  Court  refused  a  new  trial.  Boyce  v.  Chapman, 
2  Bing.  N.  C.  222  ;  2  Sc.  365. 

VOL.   III.  4  T 
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CASE,  p.  296. 
Where  the  declaration  alleged  a  retainer  of  and  undertaking  by  the  de- 
fendant to  print  a  work,  and  to  proceed  therein  with  diligence  and  dispatch, 
and  that  large  quantities  of  paper  had  been  delivered  to  him  for  that 
purpose,  but  that  he  had  negligently  conducted  himself,  and  wrongfully 
pawned  the  paper,  whereby,  &c.,  averring  loss,  Sec. ;  it  was  held  to  be  pro- 
perly framed  in  tort.     Smith  v.  White,  6  Bing.  N.  C.  218 ;  8  Dowl.  255. 

{Variance.) 
In  an  action  on  the  case  by  the  plaintiff,  an  infant,  for  damages  by  un- 
skilful treatment  as  a  surgeon,  the  defendant  pleaded  that  the  plaintiff  did 
not  employ  him  ;  held,  that  being  an  action  ex  delicto,  and  the  declaration 
framed  as  on  a  breach  of  duty,  which  the  defendant  had  undertaken,  it  was 
immaterial  by  whom  he  was  employed.  Gladwell  v.  Steggall,  5  Bing.  N.  C. 
733  ;  and  8  Sc.  60. 

CERTIFICATE. 

The  Court  will  presume  that  the  Speaker,  giving  a  certificate  pursuant 
to  the  stat.  9  Geo.  4,  c.  22,  s.  63,  has  availed  himself  of  the  proper  sources 
of  information  to  enable  him  to  grant  the  certificate,  without  his  stating  on 
the  face  of  it  what  those  sources  are.     Stochdale  v.  Hansard,  8  Dowl.  669. 

It  is  in  the  election  of  the  party  entitled  to  his  costs  under  the  Speaker's 
certificate  to  demand  and  bring  his  action  against  any  one  of  the  persons 
made  liable  by  the  certificate  ;  and  the  power  of  the  Speaker,  being  created 
not  for  the  purpose  of  imposing,  but  of  ascertaining,  the  amount  of  the 
costs  by  taxation  of  certain  officers,  is  to  receive  a  favourable  construction, 
and  a  fair  intendment  is  to  be  made  in  support  of  his  jurisdiction  :  the  cer- 
tificate IS  conclusive  as  to  the  amount  of  costs  specified  in  it.  Fector  v. 
Beacon,  5  Bing.  N.  C.  302  ;  and  7  Dowl.  285. 

CHARACTER,  p.  303. 

{Witness.) 

In  ejectment  by  the  heir  against  the  devisee,  the  attorney  who  drew  the 
will  being  called  as  a  witness,  his  character  was  sought  to  be  impeached  on 
cross-examination  ;  held  that  evidence  to  prove  his  good  character  was  not 
Tcceivable,     Doe  v.  Harris,  7  C.  &  P.  330. 

CHARTER-PARTY. 

See  as  to  pleas  and  evidence,  in  action  on,  Benson  v.  Blunt,  1  G.  &  D. 
449. 

CHURCHWARDENS,  p.  309. 

Parish  land  remains  vested  in  the  churchwardens  and  overseers,  although 
the  parish  be  part  of  an  union,  notwithstanding  the  4  &  5  Will.  4,  c.  76, 
e.  23,  and  5  &  6  Will.  4,  c.  69,  s.  3.     Doe  v.  Webster,  4  P.  &  D.  270. 

Where  lands  had  been  leased  prior  to  the  39  Geo.  3,  c.  12,  s.  17,  by  the 
churchwardens,  and  rent  had  been  paid  since  the  statute  to  the  succeeding 
officers,  it  was  held  to  be  prima  facie  evidence  that  the  lands  were  parish 
property,  and  the  lease  passing  no  legal  interest,  the  churchwardens  were 
entitled  to  treat  the  lessees  as  yearly  tenants;  held  also,  that  a  parishioner 
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was  a  competent  witness  in  the  absence  of  any  evidence  to  show  that  the 
parish  funds  could  be  affected  by  the  result  of  the  action.  Doe  d.  Hnbbs  v. 
Cochell,  4  Ad.  &  Ell.  478;  and  6  Nev.  &  M.  179.  And  Doe  d.  Higgs  v. 
Terry,  5  N.  &  M.  556. 

Churchwardens  and  overseers  taking  a  distress  for  poor's  rates,  are  within 
the  protection  of  the  statute  24  Geo.  2,  c.  44,  s,  6.  B.N.  P.  24.  Harper  \. 
Carr,  7  T.  R.  271.     See  further,  tit.  Justices. 

In  an  action  against  overseers  for  an  excessive  distress  under  a  poor's 
rate,  no  demand  is  necessary.     Starch  v.  Clarke,  4B.&Ad.ll3. 

The  closing  the  vestry  doors  at  an  election  of  churchwardens,  under 
59  Geo.  3,  c.  69,  so  as  to  exclude  voters,  would  be  illegal;  yet  where  in  fact 
no  voter  was  excluded  from  voting,  a  mandamus  for  a  fresh  election  was 
refused.     R.  v.  St.  Mary,  Lambeth,  Rector,  ^'c,  3  Nev.  &  P.  416. 

The  archdeacon  cannot  refuse  to  swear  in  a  churchwarden  when  he 
apjDlies  for  that  purpose,  on  the  ground  of  its  being  customary  only  to 
swear  in  at  the  first  visitation  after  election ;  and  where  two  parties  apply, 
each  having  a  colourable  title,  both  sets  must  be  sworn  in.  R.  v.  Middlesex 
Archdeacon,  ^c,  5  N.  &  M.  494;  S.  C.  3  Ad.  &  Ell.  615. 

COIN,  p.  309. 
The   giving   a  counterfeit  piece   of  money  in   charity,    nothing   being 
received  in  exchange,  is  not  an  uttering  within  the  statute,  no  intention  to 
defraud  any  one  appearing.     R.  v.  Page,  8  C,  &  P.  122. 

Where  two  are  jointly  charged  with  uttering,  one  only  being  present  at 
the  time  of  uttering,  the  question  for  the  jury  is  whether  the  one  was  so 
near  to  the  other  as  to  help  him  to  get  rid  of  the  counterfeit  coin.  R.  v. 
Jones,  9  C.  &  P.  761. 

Where  husband  and  wife  were  jointly  indicted  for  a  misdemeanor  in 
uttering  counterfeit  money,  it  was  held  that  she  was  entitled  to  acquittal, 
as  it  appeared  that  she  uttered  the  money  in  the  presence  of  her  husband  ; 
and  semb.  there  is  no  distinction,  as  to  coercion,  between  felonies  and  mis- 
demeanors committed  by  her  in  his  presence.  R.  v.  Price  Sf  Ux.,  8  C.  &  P. 
19.  But  see  R.  v.  Conolly,  MS.  Durham  Sp.  Ass.  1829,  cited  8  C.  &  P.  21, 
note  {b) ;  and  R.  v.  Cruse,  ib.,  p.  541,  et  seq. 

The  personal  possession  of  counterfeit  money  by  one  of  two  prisoners  is 
a  possession  by  the  other,  if  the  former  has  the  money  with  the  knowledge 
of  the  latter,  for  the  common  purpose  of  uttering.  R.  v.  Rogers,  2  LeAvin's 
C.  C.  119. 

The  fact  of  five  counterfeit  shillings  having  been  found  in  the  possession 
of  the  prisoner  five  days  after  he  had  uttered  another,  is  evidence  to  show 
a  guilty  knowledge.     R.  v.  Harrison,  2  Le win's  C.  C.  118. 

On  an  indictment  upon  2  Will.  4,  c.  34,  s.  10,  for  having  moulds  in  his 
possession,  the  jury  must  believe  that  the  moulds  had,  at  the  time  of  the 
prisoner's  possession,  the  entire  of  the  obverse  or  reverse  part  of  the  coin 
impressed,  and  not  merely  a  part.     R.  v.  Foster,  7  C.  &  P.  494. 

On  an  indictment  for  separate  utterings,  an  entire  judgment  of  two  years' 
imprisonment  under  2  Will.  4,  c.  34,  s.  7,  was  held  to  be  bad  ;  it  should  have 
been  of  consecutive  judgments  of  one  year's  imprisonment  on  each  count. 
R.  V.  Robinson,  1  By.  &  M.  413. 

An  indictment,  alleging  the  uttering  to  E.  H.,  knowing,  &c.,  is  sufficient, 
as  It  must  be  taken  to  refer  to  the  prisoner,  and  not  to  E.  H. ;  an  averment 
that  the  prisoner,  with  one  T.  P.  before,  &c.  teas  in  due  form,  &c.  con- 
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victed,  &c. ;  the  record  of  conviction,  showing  that  T.  P.  was  acquitted,  is 
sufficient,  the  allegation  in  the  indictment  not  necessarily  importing  that 
T.  P.  had  been  convicted.     R.  v.  Page,  9  C.  &  P.  756. 

COMMON,  p.  314. 
{Ricjht  of.) 

A  party  cannot  support  a  claim  of  common  p^ir  cause  de  vicinage,  over 
open  downs  adjoining  his  own  common,  which  are  the  exclusive  property 
of  the  owner,  although  there  is  no  boundary  fence  separating  the  lands. 
Heath  v.  Elliott,  4  Bing.  N.  C.  388. 

Case  for  disturbing  plaintiff's  right  of  common,  plea  ;  justifying  as  for 
defendant's  own  commonable  cattle;  replication,  that  all  were  not  the 
defendant's  cattle,  levant  and  couchant,  &c. ;  the  action  being  in  substance 
for  surcharging,  it  ought  to  have  been  newly  assigned,  and  the  Judge  pro- 
perly rejected  evidence  respecting  it.     Bowen  v.  Jenkins,  2  N.  &  P.  87. 

Where  the  defendant  claimed  as  appurtenant  to  his  farm  the  exclusive 
ri^ht  of  pasturage  for  sheep  and  lambs  over  a  certain  common  ;  held  that 
his  grant  as  alleged,  being  limited  to  those  cattle,  it  would  not  entitle  him 
to  depasture  the  sheep  of  others  there  "  on  tack,"  as  being  injurious  to  the 
lord's  right  as  to  what  was  not  granted ;  and  although  evidence  of  the  com- 
moner having  so  depastured  on  tack  was  admissible,  it  was  not  evidence 
in  derogation  of  the  lord's  right,  as  it  tended  to  show  a  usurpation  only. 
Jones  \.  Richards,  1  Nev.  Sc  P.  747 ;  and  5  Ad.  &  Ell.  529. 

A  plea  of  enjoyment  of  common  right  for  30  years  before  the  commence- 
ment of  the  suit,  is  sufficient,  although  not  alleged  next  before,  &c  ;  the 
2  &  3  Will.  4.  c.  71,  s.  4,  being  nothing  more  than  an  exposition  of  the  proof 
requisite  to  support  the  right.  Jones  v.  Price,  3  Bing.  N.  S.  52  ;  and  3  Sc. 
376. 

{Leva?it  and  Couchant,  p.  315,  {t).) 

So  many  as  the  winter  eatage  and  summer  produce  are  capable  of  main- 
taining.    Whitelocke  v.  Hutchinson,  2  Mo.  &  R.  205. 

In  case  for  a  disturbance  of  right  of  common,  the  declaration  alleged  that 
the  mayor,  aldermen,  and  burgesses  of  the  town  and  borough  of  Stamford, 
had  the  right  in  question  for  every  resident  freeman  paying  scot  and 
lot.  It  appeared  in  evidence  that  the  right  relied  upon  was  an  ancient 
right.  By  2  &  3  Will.  4,  c.  64,  and  5  &  6  Will.  4,  c.  76,  part  of  an  additional 
parish  is  thrown  within  the  borough  of  Stamford.  It  was  held  that  the 
declaration  was  not  supported,  as  the  right  claimed  was  larger  than  that 
proved.     Bcadsworth  v.  Torkington,  1  G.  &  D.  482. 

CONFIDENTIAL  COMMUNICATIONS,  p.  320. 

In  an  action  against  the  sheriff  for  an  escape  on  a  ca.  sa.,  and  for  the 
purpose  of  letting  in  secondary  evidence,  the  attorney  for  the  defendant 
may  be  asked  by  the  plaintiff's  counsel  whether  he  has  possession  of  the 
warrant  on  which  the  arrest  took  place,  although  he  received  it  from  his 
client  in  reference  to  communications  concerning  the  cause.  Coates  v. 
Birch,  MS.  Q.  B.  Mich.  1841.  See  Bevan  v.  Waters,  M.  &  M.  235.  Robson 
V.  Kemp,  5  Esp.  C.  53. 

Where  the  same  attorney  acted  for  the  prisoner  (the  mortgagor),  and  also 
for  the  mortgagee,  and  received  from  the  yn-isoner,  as  part  of  his  title  deeds, 
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a  forged  will ;  it  was  held  not  to  be  a  privileged  communication,  and  that 
the  attorney  was  bound  to  produce  the  will  on  the  trial  of  an  indictment 
for  the  forgerj\  It.  v.  Avery,  8  C.  &  P.  596 ;  denying  the  case  of  It.  v. 
Smith,  1  Phillipps's  Ev.  182. 

In  trover,  by  assignees,  to  recover  a  lease,  alleged  to  have  been  brought 
to  the  witness,  an  attorney,  for  the  purpose  of  raising  money ;  held,  that 
the  employment  being  so  connected  with  the  character  of  an  attorney  as  to 
raise  a  presumption  that  it  formed  the  ground  of  the  communication,  it  was 
privileged.  Turquand  v.  Knight,  2  Mees.  &  W.  98 ;  and  see  Greenough  v. 
Gaskell,  1  Myl.  &  K.  98;  and  ex  parte  Aitken,  4  B.  &  Aid.  49. 

An  attorney  is  not  privileged  from  disclosing,  as  a  witness,  a  statement 
made  by  his  client  relative  to  the  subject-matter  of  a  suit,  if  such  statement 
was  not  necessary  for  the  purpose  of  the  proceeding  on  which  the  attorney 
was  employed  ;  where  the  agent  of  the  plaintiff,  an  attorney,  was  called  and 
asked,  whether  the  plaintiff  did  not  at  the  time  say  he  was  employed  in 
the  business  by  another,  it  was  held  not  to  be  a  privileged  communication. 
Gillard  v.  Bates,  6  M.  &  W.  547  ;  S.  C.  8  Dowl.  774. 

The  communications  of  a  client  with  his  solicitor  through  an  unprofes- 
sional agent  are  privileged,  but  not  if  they  are  mixed  up  with  matters  not 
of  a  confidential  nature;  but  a  case  submitted  to  the  opinion  of  counsel  in 
a  foreign  country,  and  his  opinion  thereon,  were  held  privileged.  Bunbury 
V.  Bunbury,  2  Beav.  173. 

Where  the  statement  is  wholly  collateral  to  the  subject  on  which  the 
attorney  was  employed,  it  is  not  a  privileged  communication.  Gillard  v. 
Bates,  8  Dowl.  774. 

Where  a  deceased  party,  the  grantee  of  an  annuity,  anticipating  that  the 
validity  of  it  might  be  questioned,  through  his  solicitor  submitted  a  case  to 
counsel,  and  the  papers  afterwards  came  into  the  possession  of  his  son,  the 
defendant  and  assignee  of  the  annuity,  they  were  held  not  to  be  privileged 
communications,  nor  were  letters,  &c.,  written  by  the  defendant  to  his  father's 
former  solicitor,  acting  as  his  agent  and  friend,  and  not  as  his  solicitor;  the 
privilege  of  the  client,  as  to  discovery,  is  not  co-extensive  with  that  of  his 
solicitor.     Greenlaw  v.  King,  1  Beav.  137. 

Where  the  prisoner  requested  a  party  to  ask  G.,  or  any  other  attorney,  as 
to  there  being  any  difference  in  the  punishment  whether  the  forgery  was 
of  a  real  or  fictitious  person,  it  was  held  not  to  be  a  privileged  communica- 
tion.    R.  V.  Breioer,  6  C.  &  P.  363. 

Where  the  party's  solicitor  became  a  trustee  under  a  deed  for  the  benefit 
of  the  client's  creditors,  it  was  held  that  communications  subsequent  thereto 
were  privileged.     Pritchard  v.  Foulkes,  1  Coop.  14. 

On  a  bill  by  the  A.  Insurance  Company,  against  the  directors,  actuary, 
and  solicitor  of  the  E.  Insurance  Company,  to  have  a  policy  on  the  life  of 
C.  cancelled,  the  solicitor  having  been  present  when  an  agent  of  the  E. 
Company  communicated  an  unfavourable  medical  report  upon  the  life ; 
the  communication  was  held  not  to  be  privileged,  and  being  made,  the 
defendants  were  not  protected  from  discovery.  Desborough  v.  Rawlins, 
3  Myl.  &  Cr.  515. 

CONSPIRACY,  p.  324. 

A.  and  others  were  indicted  for  feloniously  demolishing  the  house  of  B. 
It  w«.s  proved  that  A.  and  a  mob  of  persons  assembled  at  //.  ;  A.  there 
addressed  the  mob  in  violent  language,  and  led  them  in  a  direction  towards 
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a  police-office  about  a  mile  from  H.,  some  of  the  mob  from  time  to  time 
leaving  and  others  joining.  At  the  police-office  the  mob  broke  the  windows, 
and  then  went  and  attacked  the  house  of  B.,  and  set  it  on  fire,  A.  not 
being  present  at  the  attack  on  the  house  or  at  the  fire  ;  it  was  held,  that  on 
this  state  of  facts  A.  ought  not  to  be  convicted  of  the  demolition,  as  it  did 
not  sufficiently  appear  what  the  original  design  of  the  mob  at  H.  was,  nor 
whether  any  of  the  mob  who  were  at  H.  were  the  persons  who  demolished 
5.'s  house.     R.  V.  Howell,  9  C.  &  P.  437. 

A.  was  charged  with  having  conspired  with  W.  J.  and  others  unknown, 
to  raise  insurrection  and  obstruct  the  laws.  It  was  proved  that  A.  and 
W.  J.  were  members  of  a  Chartist  lodge,  and  that  A.  and  W.  J.  were  at  the 
house  of  the  latter,  on  a  certain  day,  on  the  evening  of  which  A.  directed 
people  assembled  at  tlie  house  of  W.  J.  to  go  to  the  race-course  at  P., 
whither  W.  J.  and  other  persons  had  gone :  held,  that  on  the  trial  of  A. 
evidence  was  receivable  that  W.  J.  had,  at  an  earlier  part  of  the  same  day, 
directed  other  persons  to  go  to  the  race-course ;  and  it  being  proved  that 
W.  J.  and  an  armed  party  of  the  persons  assembled  went  from  the  race- 
course to  the  New  Inn,  it  was  held  that  evidence  might  be  given  of  what 
J.  W.  said  at  the  New  Inn,  it  being  all  one  transaction.  R.  v.  Shellard, 
9  C.  &  P.  277. 

On  an  indictment  for  a  conspiracy  to  resist  the  payment  of  church  rates, 
held,  that  a  witness  might  be  asked,  on  cross-examination,  as  to  any  appeals 
having  been  made  against  the  rates,  but  not  as  to  what  the  trustees  had 
done  in  reference  thereto,  their  proceedings  being  required  by  the  local 
Act  to  be  entered,  and  allowed  to  be  read  in  evidence  in  all  cases ;  2dly, 
that  acts  of  distinct  individuals  may  be  first  proved,  and  then  it  may  be 
shown  that  those  acts  prove  a  conspiracy  between  them  ;  3dly,  that  there  is 
no  distinction  between  civil  and  criminal  cases,  as  to  the  examination  in 
chief  of  a  witness  by  leading  questions  :  in  both  cases  it  is  in  the  discretion 
of  the  Judge  how  far  he  will  allow  it  to  assume  the  form  of  a  cross- 
examination  :  upon  a  charge  of  conspiracy,  the  jury  must  be  satisfied  that 
the  acts  were  done  with  common  concert  and  design  between  the  parties, 
but  for  that  purpose  it  is  not  necessary  to  show  that  they  came  together 
to  concert  them ;  and  it  is  sufficient,  if  by  their  acts  they  pursue  the  same 
object  by  the  same  means,  though  each  may  perform  separate  parts  of  an 
act.     R.  V.  Murphy,  8  C.  &  P.  297. 

A  conspiracy  may  be  proved  by  antecedent  acts  of  parties,  and  that  the 
party  charged  adopted  those  acts.     R.  v.  Frost,  9  C.  &.  P.  150. 

On  an  indictment  for  conspiring  to  excite  seditious  meetings,  and  for  the 
purpose  of  exciting  alarm  amongst  the  Queen's  subjects;  it  was  held,  that 
the  evidence  of  a  constable  of  complaints  being  made  to  him  by  persons  of 
their  alarm,  was  receivable,  without  calling  those  persons.  R.  v.  Vincent, 
Frost,  and  Edwards,  9  C.  &  P.  275. 

Where  an  indictment  charged  a  conspiring  to  defraud  divers  of  Her 
Majesty's  liege  subjects,  who  shoidd  deal,  &c.  with  the  defendants  ;  and  in 
a  second  count,  alleged  an  overt  act  by  a  fraudulent  bill  of  sale,  with  intent 
to  defraud  existing  creditors;  held,  that  it  was  no  objection  that  particular 
liege  subjects  were  not  mentioned,  but  that  the  omission,  in  the  first  count, 
to  state  the  means  by  which  the  fraud  was  to  be  effected,  and  in  the  second 
count  how  the  deed  alleged  was  fraudulent,  were  fatal  objections,  and 
judgment  was  reversed  on  error.  Peck  v.  Regina,  1  P.  &  D.  508 ;  and  9  Ad- 
&  Ell.  686. 
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CONSTABLE. 

As  to  the  appointment  of  a  high  constable,  see  i?.  v.  Watkinson,  2  P.  k  D. 
625.     As  to  county  and  district  constables,  see  3  &  4  Vict.  c.  88. 

Where  a  party  occupied  a  warehouse  for  which  he  was  rated,  and  slept 
in  a  lodging  four  or  five  nights  in  the  week  within  the  constablewick  for 
which  he  was  appointed  at  the  court  leet ;  held,  that  he  was  liable  to  serve 
as  a  resiant,  although  he  might  also  be  liable  to  be  chosen  in  another  con- 
stablewick;  but  held  also,  that  when  no  higher  fine  than  100/.  had  ever 
been  imijosed  for  not  serving,  the  imposition  of  a  fine  of  300  Z.  was  exces- 
sive, and  bad.    R.  v.  Moseley,  5  Nev.  &  M.  261 ;  and  3  Ad.  &  Ell.  488. 

Where  a  special  constable  had  been  appointed,  under  1  Sc  2  W.  4,  c.  41, 
for  an  indefinite  time,  it  was  held  that  his  authority  continued  until  specially 
determined  or  suspended,  under  s.  9,  with  all  the  powers  of  an  ordinary 
constable.    B.  v.  Po7'ter,  9  C.  &  P.  778. 

CONSTRUCTION.    See  Stat. 
As  to  the  construction  of  agreements,  see  Atwood  v.  Taylor,   1  Scott^ 
N.  S.  611. 

Of  a  charter  party.     Crozier  v.  Smith,  1  Scott,  N.  S.  338. 

CONTRIBUTION. 

{Tort-feasors.) 

Where  a  custom  was  found  for  ships  engaged  in  the  timber  trade  to  carry 
timber  on  deck,  it  was  held,  that  such  having  been  thrown  overboard  for 
the  preservation  of  the  ship  and  cargo,  the  owner  was  entitled  to  contri- 
bution against  the  shipowner.     Gould  v.  Oliver,  4  Bing.  N.  C.  134. 

The  rule,  that  there  is  no  contribution  amongst  tort-feasors,  does  not,  it 
seems,  apply  when  they  are  so  by  mere  inference  of  law,  but  is  confined  to 
cases  where  they  must  be  presumed  to  he  cognizant  of  the  wrongful  act. 
Pearson  v.  Shelton,  1  M.  &  W.  504  ;  and  1  Tyr.  &  Gr.  848.  And  see  Adanir 
son  v.  Jarvis,  4  Bing.  66  ;  and  Woolley  v.  Bate,  2  C.  &  P.  417. 

CONVICTION,  FORMER. 

In  an  indictment  for  an  off'ence  punishable  with  transportation  for  life, 
a  former  conviction  ought  not  to  be  charged.  Glidstone's  Case,  2  Lew.  Cr. 
Cases,  190. 

A  previous  conviction  of  the  prisoner  is  not  to  be  inquired  into  until 
after  a  conviction  of  the  felony  charged,  by  6  &  7  W.  4,  c.  112. 

Where  the  prisoner's  counsel  attempts  to  elicit,  on  cross-examination^ 
evidence  as  to  character,  evidence  of  a  previous  conviction  may  be  given 
in  the  -first  instance.     R.  v.  Gadburn,  8  C.  &  P.  676. 

{Identity.) 

In  order  to  prove  the  i  Jentity  of  a  prisoner  who  is  named  in  a  certificate 
of  a  previous  conviction,  it  is  not  necessary  to  call  a  witness  who  was  pre- 
sent at  the  trial  to  which  the  certificate  relates  ;  it  is  sufficient  to  prove  that 
the  prisoner  is  the  person  who  underwent  the  sentence  mentioned  in  the 
certificate.    R.  v.  Crofts,  9  C.&  P.  219. 
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COPYHOLD,  p.  332. 

Copyhold  passes  by  the  devise  of  an  heir,  although  he  had  not  been  ad- 
mitted nor  surrendered  to  the  use  of  his  will ;  extending  55  Geo.  3,  c.  193. 
Doe  V.  Wilson,  5  Ad.  &  Ell.  321. 

Where  a  person  filling  the  office  of  clerk  of  the  castle  of  F.,  stated  it  to 
be  usual  for  him,  as  well  as  the  steward,  to  take  surrenders ;  it  was  held  to 
be  a  valid  custom,  and  evidence  of  its  existence  for  a  jury.  Doe  v.  Mellersh, 
5  Ad.  &  Ell.  541  ;  and  1  Nev.  &  P.  30. 

An  immemorial  custom  in  a  manor  to  surrender  lands  in  trust,  is  valid. 
Snook  V.  Southioood,  5  Ad.  &  Ell.  239.  See  further  as  to  custom,  Bush  v. 
Locke,  9Bli.  N.  S.  1. 

Where  the  record  book  of  a  manor  of  an  admittance  to  a  copyhold  recited 
the  surrender  to  the  uses  of  the  will,  but  the  surrender  could  not  be  found, 
tlie  originals  being  kept  loose  and  irregularly,  and  there  was  no  record  of 
the  surrender  on  the  rolls ;  held  that  it  was  admissible  evidence  of  such 
surrender.     B.  v.  Thurcross,  1  Ad.  &  Ell.  126  ;  and  3  N.  &  M.284. 

The  court  rolls  containing  an  entry  of  a  presentment  by  the  homage  of  a 
surrender  out  of  court,  and  of  the  admittance  of  the  surrenderee,  are  evi- 
dence of  title  against  the  surrenderor.     Doe  v.  Olley,  4  P.  &  D.  275. 

Where  an  issue  was  directed  to  try  whether  by  the  custom  the  youngest 
sister  of  the  deceased,  or  the  youngest  son  of  the  settlor's  youngest  nephew, 
was  the  customary  heir,  and  the  jury,  by  finding  for  the  defendant,  had 
negatived  the  plaintiff''s  title  as  customary  heir,  and  the  effect  of  the  verdict 
Avas  to  establish,  within  an  extensive  district,  a  rule  of  inheritance  of  which 
there  was  no  distinct  precedent  in  evidence ;  the  Court,  unwilling  to  bind 
the  rights  by  a  single  trial,  and  where  the  Judge  had  stated  the  issue  to  be 
between  a  common-law  heir  and  a  customary  heir,  and  that  the  former 
must  prevail  unless  the  custom  was  established  by  positive  evidence,  a 
second  trial  was  allowed.     Locke  v.  Colman,  2  Myl.  &  Cr.  42. 

Lands  held  by  copy  of  court  roll  according  to  the  custom  of  the  manor 
are  to  be  deemed  copyhold  within  the  55  Geo.  3,  c.  192,  although  not  held 
at  the  will  of  the  lord  ;  and  although  it  was  specially  found  that  previous 
to  the  Act  there  did  not  appear  on  the  court  roll  any  entry  of  surrender  to 
the  uses  of  the  will  of  the  party  making  surrender,  held  that  the  lands 
were  nevertheless  within  the  statute  ;  held  also,  that  a  general  devise  of  all 
the  rest  and  residue  of  his  estate  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever,  was  sufficient  to  pass  copyhold  estate.  Doe  d.  Ed- 
mund V.  Llewellyn,  2  Cr.  M.  &  R.  503. 

CORPORATION,  p.  338. 

The  Crown  may  delegate  to  an  individual  the  power  of  appointing  the 
first  members  of  a  corporation,  or  at  all  events  appoint  a  person  to  ascertain 
the  individuals  who  compose  the  class  to  which  the  charter  is  granted. 
Rutter  v.  Chapman,  8  M.  &  W.  1.  In  the  Exchequer  Chamber,  Lord  Den- 
man,  C.  J.,  and  Williams,  J.,  dissent. 

The  Municipal  Reform  Act  does  not,  it  seems,  create  a  new  corporation. 
(^Per  Patteson,  J.)     Ludloio  Corporation  v.  Tyler,  7  C.  &  P.  537. 

The  insertion  of  a  place  in  tlie  Municipal  Reform  Act  is  prima  facie  evi- 
dence of  a  municipal  corporation  there  ;  hut  where  it  ajipearcd  by  affidavits 
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that  there  never  had  been  an  incorporation,  but  that  the  borough-holders 
were  grantees  of  certain  freehold  burgages  for  i)urposes  of  trade,  the  Court 
refused  a  mandamus  to  comjiel  the  delivery  of  the  documents  and  surrender 
of  the  property.     R.  v.  Greene,  1  N.  &  P.  631. 

{Actions  by,  p.  338.) 

Assumpsit  is  maintainable  by  a  corporation  on  an  executory  contract  for 
the  supply  of  gas,  the  object  for  which  the  company  was  incorporated,  and 
altliough  made  by  parol :  the  Court  is  bound  to  take  notice  that  the  plain- 
tiffs were  a  corporation,  having  been  so  created  by  statute,  and  the  action 
brought  in  that  character.  Church  v.  Imperial  Gas  Company,  3  N.  &  P. 
35  J  S.  C.  6  Ad.  &  Ell.  846 ;  overruling  the  distinction  in  East  London  Water- 
works Company  v.  Bailey,  4  Bing.  283. 

In  a  suit  to  which  a  corporation  were  parties,  and  a  corporator  who  had 
been  disfrancliised  before  the  trial  was  tendered  as  a  witness,  the  charter 
requiring  all  corporate  acts  to  be  executed  at  a  meeting  whereat  the  two 
bailiffs  and  twelve  assistants  should  be  present ;  held,  that  a  resignation  at 
a  meeting  where  a  less  number  were  present  was  not  a  valid  resignation, 
and  that  he  was  not  therefore  a  competent  witness,  and  that  a  release  by 
him  to  the  body  of  which  he  still  constituted  a  part  did  not  render  him 
competent ;  held  also,  that  the  2  &  3  Will.  4,  c.  42,  did  not  apply  to  sucb  a 
case.  Godmanehester  Bailiffs,  Sfc.  v.  Phillips,  6  Nev.  &  M.  211  j  and  4  Ad. 
&  Ell,  550. 

In  an  action  brought  by  the  new  corporation,  it  appeared  that  the 
defendant  had  presented  a  petition  to  the  Vice-Chancellor  to  allow  the  pro- 
duction of  these  books  on  the  present  trial,  which  petition  was  opposed  by 
the  present  plaintiffs,  and  dismissed  with  costs  ;  it  was  held,  that  under 
these  circumstances  the  defendant  was  entitled  to  give  parol  evidence  of  the 
contents  of  the  books.     Corporation  of  Ludlow  v.  Charlton,  9  C.  &  P.  242. 

An  old  corporation,  before  the  Municipal  Reform  Act,  were  trustees  of  a 
charity,  and  a  tenant  of  the  charity  had  paid  rent  to  the  secretary  to  the 
old  corporation  up  to  Lady-day  1836  ;  held,  that  this  was  a  good  payment 
and  might  be  taken  advantage  of  in  an  action  brought  by  the  new  corpora- 
tion for  the  rent.     Corporation  of  Ludlow  v.  Charlton,  9  C.  Sc  P.  242. 

{Actions,  ^c.  against,  p.  339.) 

A  corporation  aggregate,  or  a  railway  company,  is  liable  to  be  indicted 
for  breaches  of  duty,  such  as  the  non-repair  of  bridges,  which  it  is 
their  duty  to  repair.  If  they  are  indicted  in  Q.  B.,  they  can  'appear  by 
attorney,  but  if  they  are  indicted  at  the  assizes,  semUe,  that  they  cannot 
appear  there  by  attorney,  but  should  apply  for  a  writ  of  certiorari,  and 
appear  by  attorney  in  Q.  B. ;  and  if  they  do  not,  there  may  be  a  distress, 
ad  infinitum,  against  them.  R.  v.  The  Birmingham  and  Gloucester  Railway 
Co.,  9  C.  &  P.  469. 

The  notice  of  appeal  against  a  rate  under  the  Municipal  Corporation  Act 
must  state  a  grievance,  or  facts  from  which  it  must  necessarily  be  inferred. 
R.  V.  Roole  Recorder,  Sfc,  1  N.  &  P.  756. 

A  mere  entry  of  a  resolution  by  a  corporation  in  council,  that  a  mortgage 
of  corporate  property  should  be  executed,  as  a  security  for  money  before 
advanced  by  the  corporation,  is  not  a  contract  binding  on  the  corporation, 
not  being  under  their  seal ;  and  there  being  no  considerat^n  for  the  further 
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security  given,  no  equity  can  be  raised  to  compel  an  execution  of  tlie  mort- 
gage. Wilmot  V.  Coventry  Corporation,  1  Younge,  518;  Henley  v.  Lyme 
Regis  Mayor,  S^c,  affirmed  in  D.  P.,  2  CI.  &  Fi.  331. 

A  municipal  corporation  cannot  enter  into  a  contract  to  pay  a  sum  of 
money  out  of  the  corporate  funds  for  the  making  of  improvements  within 
the  borough,  except  under  the  common  seal.  Mayor,  8fc.  of  Ludlow  v. 
Charlton,  6  M.  &  W.  815. 

{Books  of,  ^c.) 

Trima  facie,  it  must  be  presumed  that  the  books  of  a  corporation,  which 
existed  before  the  Municipal  Reform  Act,  are  in  the  possession  of  the  new 
corporation  which  succeeded  them  under  that  Act ;  but  if  it  be  shown  that 
the  old  corporation,  before  their  dissolution,  deposited  them  with  a  banker, 
and  that  from  his  hands  they  passed  into  the  Master's  office  of  the  Court  of 
Chancery,  this  rebuts  the  presumption.  Corporation  of  Ludlow  v.  Charlton, 
9  C.  &  P.  242. 

It  beino-  strictly  necessary,  under  5  &  6  Will.  4,  c.  76,  s.  69,  that  the 
minutes  of  proceedings  by  the  council  should  be  signed  by  the  chairman  at 
the  time  of  the  meeting,  and  not  afterwards,  the  Court  refused  a  mandamus 
commanding  the  mayor  and  town-clerk  to  enter  a  resolution  passed  at  a 
meeting,  in  the  minute  book.     Reg.  v.  Evesham  Mayor,  Sfc,  3  N.  &  P. 

351. 

{Rate.) 

The  provision  of  the  Municipal  Corporation  Act  for  raising  rates,  being 
prospective  only,  it  was  held,  that  without  reference  to  the  general  rule  a 
rate  made  retrospectively  for  the  payment  of  expenses  Avhich  had  been  in- 
curred, could  not  be  supported.     Woods  v.  Reed,  2  M.  8c  W.  777. 

{Election.) 

Where  votes  were  given  for  a  candidate  rendered  ineligible,  but  of  whose 

disqualification  no  express  notice  was  given  to  the  voters  ;  it  was  held,  that 

a  party   having   a  minority  of  votes,  was  not  duly  elected,  and  having 

accepted  the  office,  a  quo  warranto  was  directed  to  issue.     R.  v.  Hiorns, 

3N.  &P.  149.  .,      .  .     , 

Where  the  declaration  for  penalties  under  5  &  6  Will.  4,  c.  76,  (Municipal 
Corporation  Act)  charged  the  offence  as  a  corrupting  the  voter,  and  the  evi- 
dence established  only  an  offering  to  corrupt;  held,  that  it  was  for  the  jury 
to  say  whether  it  was  an  offer  accepted  or  not,  as  in  the  former  case  the 
offence  would  have  been  committed,  but  that  if  not,  and  the  voter  had  not 
made  up  his  mind,  then  the  offence  would  be  a  mere  offer  to  corrupt  within 
sect.  3  of  the  Act.     Harding  v.  Stokes,  9  M.  &  W.  283. 

{Costs.) 
Parties  having  duties  cast  upon  them  in  the  administration  of  a  fund,  are 
entitled  to  reimburse  themselves  out  of  such  fund  the  expenses  incurred  in 
performing  those  duties.    Attorney-general  v .  Mayor,  Sfc.  of  Norwich,  2  M, 
&  Cr.  400. 

CORRESPONDENCE. 
Where  letters  in  correspondence  between  the  plaintiff  and  the  defendant 
were  offered,  it  was  held,  that  the  latter  might  read  his  answer  to ^the  plain- 
tiff's last  letter,  dated  the  day  previous.     Roe  v.  Day,  7  C.  &  P.  705. 
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COSTS. 

The  rule  of  Hil.  T.,  4  W.  4,  as  to  the  expenses  of  witnesses  producing 
documents,  does  not  apply  to  a  party  who  produces  antient  records  from 
the  Chapter  House,  Westminster,  and  who  is  required  not  merely  to  take 
care  of,  hut  to  translate  and  explain  them.    Bastard  v.  Smith,  2  P.  &  D.  453. 

COVENANT,  p.  342. 

345  (o),  Note,  that  the  case  of  Morgan  v.  SlaugJder,  1  Esp.  c  8,  was  over- 
ruled in  Church  v.  Brown,  15  Ves.  258  ;  and  see  further,  Henderson  v.  Hay, 
3  Bro.  Ch.  C.  632.     Folkimjham  v.  Croft,  3  Anst.  700. 

As  to  construction  of,  see  Pontet  v.  Bsingstoke  Canal  Co.,  3  Bing.  N.  C. 
433;  Lloyd  v.  Lloyd,  2  M.  &  Cr.  192. — Independent,  when  in  marriage 
contracts,  see  Lloyd  v.  Lloyd,  2  M.  &  Cr.  192.  See  further  as  to  Independ. 
Covenants,  Stavers  v.  Curling,  3  Bing.  N.C.  355;  Ritchie  \.  Atkinson,  10 
East,  295. 

Upon  a  lease  of  premises  to  L.,  reciting  that  the  defendant  agreed  to 
enter  into  the  covenant  for  securing  the  payment  of  the  rent,  and  the  lease 
then  stated  the  agreement  to  demise  to  be  in  consideration  of  the  covenants 
by  L.,  and  of  the  covenant  entered  into  by  the  defendant,  and  then  followed 
the  usual  covenant ;  held,  to  amount  to  a  joint  covenant  that  both  should 
pay  the  rent,  and  that  L.  should  keep  the  premises  in  repair,  and  that  the 
defendant  was  jointly  liable  with  L.  to  repair  as  well  as  to  jjay  rent. 
Copeland  v.  Laporte,  3  Ad.  &  Ell.  517. 

A  covenant,  "  forthwith"  to  put  premises  into  complete  repair,  must 
receive  a  reasonable  construction,  and  is  not  to  be  limited  to  any  specific 
time ;  and  therefore  it  will  be  for  the  jury  to  say  upon  the  evidence,  whe- 
ther the  defendant  has  done  what  he  reasonably  ought  in  the  performance 
of  it.     Doe  V.  Sutton,  9  C.  &  P.  706. 

Covenant  lies  for  rent  reserved  on  a  lease,  accruing  before  entry  for  a 
forfeiture,  although  the  lessor  was  thereby  to  have  the  premises  again,  as 
if  the  indenture  had  never  been  made.  Hartshorne  v.  Watson,  4  Bing.  N.  C. 
178;  and  6  Dowl.  404. 

(^Covenant  in  Law.) 

In  covenant  on  a  deed  poll,  dated  21st  October,  for  the  sale  of  a  ship, 
then  on  a  foreign  voyage,  it  appeared  that  on  the  previous  12th  the  ship  had 
got  on  shore,  and  was  left  by  the  crew  on  the  sands,  but  that  they  afterwards 
had  access  to  her,  and  if  there  had  been  facilities  she  might  have  been 
repaired  ;  held,  that  the  simple  bargain  and  sale  did  not  imply  that  the 
vessel  was  then  seaworthy,  and  being  still  a  ship,  though,  from  circum- 
stances, not  capable  of  being  employed  as  such  beneficially,  the  covenant 
by  the  defendant  that  he  had  power  to  transfer  her  as  a  ship  at  the  time 
of  executing  the  deed  was  not  broken.     Barr  v.  Gibson,  3  M.  &  W.  390. 

An  equitable  depositary  of  a  lease  was  held  to  be  responsible  to  the 
owner  of  the  reversion  for  rent  and  covenants,  although  he  had  not  taken 
possession  of  the  premises.  Flight  v.  Bentley,  7  Sim.  149  ;  and  see  Lucas  v. 
Comerford,  1  A'^es.  jun.  235. 

Where  the  lessee  holds  over  after  the  expiration  of  the  lease,  held  that  he 
was  not  bound  by  the  covenant  to  yield  the  premises  up  at  the  expiration  of 
the  new  tenancy  in  the  state  they  were  at  the  date  of  the  original  lease. 
Johnson  v.  Hereford  Churchwardens,  Sfc,  6  Nev.  &  M.  106. 


1388  APPENDIX  :  — COVENANT — BREACH. 

(^Illegal.) 
Where  upon  the  sale  of  the  business  of  a  carrier,  the  plaintiff  covenanted 
that  he  would  serve  the  defendant  in  such  trade,  and  would  not  exercise  it 
during  his  life,  except  as  assisting  the  defendant,  in  consideration  whereof 
the  defendant  covenanted  to  pay  him  a  weekly  salary  for  life  ;  held,  that  the 
covenant  to  serve  for  life  was  not  void  as  in  restraint  of  trade,  being  made 
on  sufficient  consideration,  and  securing  some  public  benefit.  WalUs  v.  Day, 
2  M.  &  W.  273;  and  see  15  Vin.  Abr.  323,  tit.  Master  and  Servant,  (N.)  5. 

{Variance,  p.  343.) 
An  agreement  was  entered  into  between  the  plaintiff  on  the  one  part,  and 
the  defendant  with  others  on  the  other  part,  for  the  execution  of  a  lease, 
Avith  the  usual  covenants,  and,  for  the  performance,  each  of  the  parties  did 
bind  himself  in  a  penalty,  to  be  recovered  as  liquidated  damages;  held, 
that  on  default,  that  sum  was  to  be  deemed  a  penalty,  and  not  liquidated 
damages;  and  the  declaration  describing  it  as  an  agreement  between  the 
])laintiff  and  defendant,  who  had  alone  executed  it,  the  variance,  whether 
fatal  or  not,  was  one  which  the  Court,  under  3  &  4  Will.  4,  c.  42,  s.  23, 
might  amend,  as  it  would  not  vary  the  substantial  defence  to  the  action. 
Boys  V.  Ancell,  5  Bing.  N.  C.  390. 

{Breach  of,  p.  344.) 

Covenant  lies  for  a  breach  in  not  repairing,  although  the  term  is  forfeited 
to  the  superior  landlord  by  the  omission  of  the  defendant  to  repair.  Clow 
V.  Brogden,  2  Scott's  N.  S.  303. 

A  tenant's  allowing  a  footpath  to  be  made  across  a  part  of  demised  pre- 
mises, is  no  breach  of  a  covenant  to  occupy  the  premises  in  a  proper  man- 
ner.    Doe  d.  Trustees  of  Worcester  Schools  v.  Rowlands,  9  C.  &  P.  734. 

Where,  by  a  covenant  on  a  demise  for  lives,  a  forfeiture  was  to  take  place 
in  case  the  lessee  did  not  produce  one  of  the  lives  named  (living  abroad),  or 
otherwise  make  it  appear  by  a  good  and  sufficient  certificate  that  he  was 
liA'ing;  held,  that  an  affidavit,  showing  by  circumstances  that  he  was  alive 
within  seven  years,  was  not  a  sufficient  compliance  with  the  terms  of  the 
covenant.     Randle  v.  Lory,  6  Ad.  &  Ell.  218. 

Upon  an  agreement  for  the  demise  of  premises,  that  the  tenant  should 
within  three  months,  &c.  erect  a  shop-front  and  otherwise  repair,  &;c.,  with 
a  power  of  re-entry  for  breach  of  the  agreement :  tlie  defendant  entered  and 
enlarged  the  window,  but  did  not  erect  a  shop-front,  and  the  son  of  the 
lessor,  after  the  three  months,  demanded  a  quarter's  rent  then  due  ;  held  that 
the  son  having  no  authority  to  waive  the  forfeiture,  the  demand  of  rent  by 
him  was  not  such  a  notice  to  the  lessor  as  would  make  the  demand  amount 
to  a  waiver,  and  that  the  defendant  could  not  give  in  evidence  a  clause  in 
the  original  lease,  prohil)iting  the  carrying  on  any  trade  ujion  the  premises, 
to  exjilain  and  qualify  the  term  shop-front  in  the  agreement ;  held  also,  that 
the  provision  for  making  the  lease  null  and  void,  rendered  it  only  voidable 
at  the  election  of  the  lessor.     Doe  d.  Nash  v.  Birch,  1  M.  &:  W.  402. 

In  covenant  on  a  lease  to  the  defendant's  testator,  for  non-repair ;  plea, 
that  the  defendant  having  declined  to  take  the  office  of  administratrix,  she, 
in  order  to  execute  an  assignment  to  the  plaintiff  of  the  lease,  and  in  con- 
sideration of  a  promise  by  the  plaintiff  not  to  sue  in  that  capacity,  took  out 
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administration,  and  issue  being  taken  upon  such  promise,  and  found  for  the 
defendant;  held,  that  being  in  eifect  a  plea  of  a  parol  promise  to  discharge 
a  legal  obligation  by  deed,  and  no  release  shown,  the  plaintiff  was  entitled 
to  judgment  non  obstante  veredicto,  and  that  the  Court  coiild  not  presume 
that  such  promise  was  by  deed.     Harris  v.  Goodwyn,  9  Dowl.  409. 

{Not  to  assign,  Sfc,  p.  345.) 

The  depositing  the  lease  as  a  security  is  no  breach.  Doe  v.  Hogg,  4  D.  k. 
R.  225.  Doe  v.  Laming,  1  R.  &:  M.  36.  But  Lord  Alvanley  held  it  to  be 
sufficient  primd  facie  to  show  that  a  stranger  was  in  possession  apparently  as 
tenant,  and  that  on  inquiry  such  stranger  said  that  he  rented  the  house. 
Doe  V.  Rickarby,  1  Esp.  C.  4 ;  and  see  Doe  v.  Williams,  G  B.  &  C.  41,  and 
infra,  tit.  Ejectment. 

{By  Assignee  of  Lessee,  p.  349.) 

Covenant  by  assignee  of  lessee  against  lessor,  in  respect  of  lands  situate  in 
Surrey,  the  action  being  brought  in  Middlesex,  but  the  locality  not  appear- 
ing on  the  declaration  ;  there  being  no  issue  on  the  locality,  it  is  no  ground 
of  nonsuit,  and  the  objection  being  aided  by  verdict  under  16  &  17  Car.  2, 
c.  8.  Boyes  v.  Heioetson,  2  Bing.  N.  C.  575  ;  7  C.  &  P.  127  ;  and  2  Sc.  831. 
And  see  Bailiffs  of  Lichfield  v.  Slater,  Willes,  431. 

{By  Assignee  of  the  Reversion,  p.  349.) 

Under  32  Hen.  8,  c.  34,  the  assignee  of  a  reversion  is  not  entitled  to  arrears 
of  rent  due  prior  to  the  assignment.     Flight  v.  Bentley,  7  Sim.  149. 

In  covenant  by  the  assignee  of  the  reversion  against  the  lessee ;  plea,  not 
'denying  that  it  was  the  plaintiff's  deed,  but  alleging  that  the  intended 
lessor  had  not  executed  the  lease,  and  that  it  was  not  signed  by  any  agent 
lawfully  authorized,  in  writing ;  it  appeared  that  /.  H.,  being  seised  in  fee, 
by  deed  executed  by  the  defendant,  demised  the  premises  for  a  term  of 
eleven  years,  under  which  the  defendant  entered  and  was  possessed  thereof; 
J.  H.,  by  Avill,  devised  the  estate  to  his  widow  for  life,  remainder  to  the 
plaintiff  for  life  ;  the  declaration  alleged  the  death  of  J.  H.  and  of  the 
widow,  whereby  he  became  and  was  seised  of  the  reversion  for  the  term  of 
his  life  ;  held,  that  the  covenants  being  annexed  to  a  mere  tenancy  at  will, 
(the  only  interest  that  passed  upon  the  assent  of  J.  H.  to  the  lease),  and 
which  tenancy  determined  on  his  death,  the  subsequent  occupation  for  more 
than  a  year  created  a  different  tenancy,  to  the  reversion  expectant  upon 
which  the  covenants  were  not  annexed,  and  that  the  plaintiff  could  not 
maintain  the  action.     Cardwell\.  Lucas,  2  M.  &  W.  111. 

A  lessor  equitably  entitled  to  premises  demised  part  for  99  years,  with 
covenants  by  the  lessee  to  pay  the  rent  reserved,  and  having  subsequently 
acquired  the  legal  estate,  he  by  another  lease,  reciting  the  former  lease,  and 
stipulating  for  its  remaining  in  force,  demised  the  residue  of  the  premises,  but 
provided  that  no  more  rent  should  be  paid  for  the  entire  premises  than  had 
been  paid  for  the  part  first  demised ;  held,  that  the  assignee  of  the  reversion 
could  not  maintain  covenant  against  the  assignee  of  the  lessee  for  breach  of 
the  covenants  contained  in  the  former  lease.  Whitton\.  Peacock, 'i'B'm^. 
N.C.  411;  and  2  Sc.  630. 
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{Damages,  Tp-^^^-) 

In  an  action  of  covenant  for  non- repair  of  premises,  held  by  the  defendant 
under  a  lease  which  has  several  years  to  run,  the  proper  measure  of  damages 
is  not  the  amount  that  would  be  required  to  put  the  premises  into  repair, 
but  the  amount  to  which  the  reversion  is  injured  by  the  premises  being  out 
of  repair.     Doe  d.  Trustees  of  Worcester  Schools  v.  Roickmd  ,Q  C.  &  P.  734. 

The  declaration  contained  breaches  on  several  covenants,  the  assignments 
of  which  would  have  been  bad  on  demurrer,  but  the  defendant,  amongst 
others,  pleaded  payment  of I.  into  court,  and  that  the  plaintiff  had  sus- 
tained no  greater  damages  in  respect  of  the  causes  of  action  in  the  declara- 
tion mentioned  ;  such  plea  must  betaken  to  admit  some  damage  upon  every 
part  of  the  breach  of  covenants  in  the  declaration,  and  the  defects  in  the 
allegations  are  thereby  waived.     Wright  v.  Goddard,  3  N.  &  P.  361. 

A  covenant  to  make  a  certain  allowance  for  a  road  does  not  operate  by 
way  of  a  deduction  from  the  rent,  but  as  a  mere  covenant,  and  no  defalca- 
tion from  the  rent.  Davies  v.  Stacey,  4  P.  &  D.  159  ;  Mason  v.  Chambers, 
Cro.  J.  34. 

A.  leased  premises  to  B.,  from  the  25th  of  March  1823,  for  sixteen  years 
wanting  ten  days,  and  B.  covenanted  with  A.  to  keep  the  premises  in 
repair,  and  to  jiaint  once  in  every  live  years  of  the  term,  and  to  leave  the 
premises  in  repair.  B.  underleased  the  premises  to  C  from  the  24th  of 
June  1834,  for  four  years  and  three-quarters  wanting  eleven  days,  and  C. 
covenanted  with  B.  to  keep  the  premises  in  repair  (the  covenant  so  far 
being  in  the  same  terms  as  in  the  original  lease),  and  to  paint  once  during 
the  term,  and  to  leave  the  premises  in  repair.  A,  sued  B.  for  breaches  of 
this  covenant,  and  B.  let  judgment  go  by  default,  and  upon  the  writ  of 
inquiry  the  damages  were  assessed  at  64  Z.  10s.,  being  the  amount  of  dila- 
pidations proved  by  a  surveyor,  whose  estimate  had  been  laid  before  B. 
previously  to  the  commencement  of  the  action.  B.  aftenvards  sued  C.  for 
the  amount  of  the  dilapidations,  and  the  costs  of  the  action  brought  against 
him.  The  jury  found  the  amount  of  the  dilapidations  to  be  57  Z.  10  s.;  held 
that  B.  was  not  entitled  to  recover  also  the  amount  of  the  costs  in  the 
former  action.     Fenley  v.  Watts,  7  M.  &  W.  601. 

(De/^'Mce,  p.  351.) 

Although,  in  covenant  for  rent,  a  plea  of  eviction  of  part  of  the  premises 
demised  is  good,  such  a  defence  is  no  answer  to  the  breach  of  other  cove- 
nants, as  for  not  repairing,  underletting,  &c.  Newton  v.  AUin,  1  Gale 
&  D.  44. 

On  a  demise  for  fourteen  years  of  a  mill  and  machinery,  valued  at  a 
certain  sum,  with  agreements  that  on  the  expiration  or  other  determination 
of  the  lease,  a  valuation  should  be  made,  and  the  diiference  of  the  increased 
or  diminished  value  be  paid  by  the  parties,  as  the  case  might  be ;  held,  that 
on  the  lessee  becoming  bankrupt  during  the  term,  and  the  assignees 
refusing  to  take  the  lease,  they  were  not  entitled  to  maintain  an  action  on 
the  covenant  for  the  increased  value  of  the  machinery,  the  covenant  being 
put  an  end  to  bj^  the  bankruptcy  and  refusal  to  take  the  lease,  but  that 
they  might  maintain  trover  for  the  machinery.  Fairburn  v.  Eastwood, 
0  M.  &  W.  679. 
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CRIMINAL   CONVERSATION,  p.  352. 

Where  the  wife  died  after  the  action  brought,  it  was  held  that  the  plaintiff 
was  still  entitled  to  recover  damages  for  the  injury  to  his  feelings,  and  the 
loss  of  society  to  the  time  of  her  death ;  held  also,  that  letters  written  by 
the  wife  to  the  husband,  after  the  attempt  at  adultery  committed  by  the 
defendant,  were  inadmissible ;  but  that  the  draft  of  an  answer  by  the  wife 
to  a  letter  from  a  friend,  on  the  subject  of  rumours,  in  the  defendant's 
handwriting,  was  admissible.     Wilto7i  v.  Webster,  7  C.  &  P.  198. 

CUSTOM,  p.  357, 

Where  the  existence  of  a  custom  alleged  by  the  defendant  is  the  sub- 
stantial question  to  be  tried,  he  is  entitled  to  begin,  although  the  plaintiff 
allege  that  he  goes  for  damages ;  a  custom  for  the  stanners  of  Devon  to 
divert  watercourses  into  their  streams,  and  for  that  purpose  to  dig  trenches 
ever  private  lands,  was  not  sustained.     Bastard  v.  Smith,  2  Mo.  &  R.  129 

A  custom  for  the  deputy-day-oyster-meters  of  London  to  have  the  exclu- 
sive right  of  shovelling,  unloading,  and  delivering  all  oysters  brouo-ht  in 
any  vessel  along  the  Thames  within  the  port  of  London,  and  to  have  as 
compensation,  8*.  a  score  for  the  first  100  bushels  (double  measure),  and  4s. 
a  score  for  the  remainder  of  the  cargo,  was  held  to  be  reasonable'  by  the 
jury  ;  held,  also,  that  the  meters  are  liable  to  do  all  the  labour  of  shovellino- 
&c.  and  are  also  liable  to  an  action  if  they  do  not  provide  men  for  the 
work,  and  the  parties  may  have  it  done  by  other  workmen.  Lavburn  v 
Cm^,  8  C.  &  P.  397.  ^ 

A  custom  (pleaded  in  justification  of  trespass  for  entering  the  plaintiff" 's 
house),  on  occasion  of  perambulating  parish  boundaries,  to  enter  a  parti- 
cular house  neither  on  the  boundary  line  nor  in  any  manner  required  in  the 
course  of  perambulation,  cannot  be  supported.     Taylor  v.  Beve?/  7  Ad  &  Fll 
400  ;  and  2  N.  &  P.  469.  J>     ^  - '^  r.n. 

Setnble,  entries  in  parish  books,  recording  the  fact  that  parish  perambula- 
tions had  taken  a  particular  line,  would  be  inadmissible.  Taylor  v  Dpvp,, 
7  Ad.  &  Ell.  400  ;  S.  C.  2  N.  &  P.  469.  '  ^' 

A  custom,  proved  to  have  existed  from  time  immemorial  till  1689  must 
be  taken  to  exist  still,  if  there  be  no  further  evidence  proving  or  di'sprov- 
ing  Its  existence.  On  an  issue  bringing  into  question  the  existence  of  the 
above  custom  o{  London,  evidence  being  given  of  its  exercise  from  an  early 
period  down  to  1689,  but  no  proof  of  its  having  been  exercised  or  interfered 
with  at  any  later  time,  the  jury  found  « that  the  custom  existed  in  1689  •" 
held,  that  this  was  a  verdict  for  the  defendants,  who  alleged  the  custom 
And  that  the  Judge  did  rightly  in  ordering  it  to  be  so  entered,  and  refusing 
to  ask  the  jury,  whether  it  had  existed  after  1689.     Scales  v.  Key,  11  Ad.  & 

Plea,  m  assumpsit  for  money  had,  a  recovery  by  foreign  attachment  bv  a 
creditor  of  the  plaintiff",  and  that  such  creditor  had  execution  thereof- 
replication,  no  execution  executed,  pursuant  to  the  custom,  and  issue 
thereon  :  held,  1st,  that  an  allegation  that  the  plaintiff"  had  no  notice  of  the 
proceedings  in  the  foreign  attachment  was  no  answer  to  the  plea  the  cus 
torn  being  found  not  to  require  that  any  notice  should  be  given  to  the 
defendant  in  the  attachment;  2dly,  that  the  custom  alleged  in  the  plea 
that  after  execution  had  and  executed,  the  garnishee  should  be  discharged' 
and  It  being  expressly  found  that  no  writs  of  execution  were  issued  on  the 
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defendant  or  garnishee,  the  plaintiff  was  entitled  to  judgment  on  that  issue ; 
that  the  defendant,  by  taking  issue  on  that  replication,  was  not  precluded 
from  proving,  and  the  jury  from  finding,  according  to  the  fact ;  and  that 
the  attorney  of  the  garnishee  was  not  incompetent  to  prove  the  custom. 
Magrath  v.  Hardy,  4  Bing,  N.  C.  782 ;  6  Sc.  627 ;  and  6  Dowl.  749. 

A  custom  for  all  victuallers  to  erect  booths  on  a  common  at  a  fair,  from  a 
certain  day  to  a  certain  other  day,  paying  2c?.  to  the  lord,  was  held  to  be 
good.     Tyson  v.  Smith,  1  N.  &  M.  784. 

Where  the  plaintiffs,  as  outgoing  butty  colliers,  afternotice,  sued  the  mine 
owners  for  gate  roadings,  &c.,  alleging  the  title  to  recover  by  the  custom  of 
coal  miners,  the  defendants  alleging  the  custom  to  be  for  the  outgoing  butty 
colliers  to  be  paid  by  the  new  butty  colliers,  at  whatever  distance  of  time 
the  workings  should  be  recommenced,  the  jurj'^  found  for  the  plaintiffs  ;  and 
semble,  strict  proof  would  be  requisite  to  establish  the  custom  set  up  by  the 
defendants.     Bannister  v.  Bannister,  9  C.  &  P.  743. 

On  an  indictment  for  jjerjury  in  an  affidavit  in  support  of  a  petition  in 
the  Insolvent  Court,  a  paper,  purporting  to  be  a  printed  copy  of  the  rules 
of  the  Court,  but  not  authenticated,  is  not  admissible  as  proof  of  the  prac- 
tice of  the  Court.     R.  v.  Roops,  1  N.  &  P.  828. 

Upon  a  covenant  in  a  lease  of  mines  to  work  them  not  behw  the  level  of 
the  bottom  of  the  mine  at  a  particular  point ;  held,  that  evidence  of  the 
meaning  of  the  covenant  according  to  the  custom  and  understanding  of 
miners,  was  admissible,  and  that  it  was  for  the  jury  to  decide  on  its  effect, 
and  to  say  what  was  the  contract  between  the  parties ;  and  upon  a  refer- 
ence as  to  the  meaning  of  the  term  level,  the  arbitrator  having  found  it 
according  to  the  custom,  &c.  of  miners  "throughout  that  district,"  the 
Court  could  not  take  upon  themselves  to  say  that  the  parties  used  it  in  the 
sense  attached  to  it  within  the  particular  district,  but  it  was  to  be  deter- 
mined by  a  jury,  and  a  new  trial  was  granted.  Clayton  v.  Gregson,  6  N.  &  M. 
694. 

Note,  that  the  case  was  afterwards  tried,  and  the  meaning  of  the  parties 
was  admitted  to  be  as  found  by  the  arbitrator. 

DAMAGES,  p.  364. 

In  case  where  special  damage  is  stated,  and  is  the  foundation  of  the 
action,  being  traversable,  if  not  traversed  by  the  plea,  it  is  admitted.  Per- 
ring  v.  Harris,  2  M.  &  R.  5, 

In  assumpsit  for  a  salary  for  services,  the  defendant  jjleaded  payment  of 
a  sum  into  court ;  held,  that  he  cannot  give  in  evidence,  in  mitigation,  cir- 
cumstances of  misconduct,  which  might  have  been  pleaded  in  bar.  Speck 
V.  Phillips,  7  Dowl.  470. 

{Compensation  recovered,  Sfc,  p.  364.) 
Where  a  Railway  Act  empowered  the  taking  lands,  on  making  compensa- 
tion, with  an  exception  of  mines,  and  also  provided  that  the  latter  might  be 
worked  by  the  owners,  but  that  they,  in  case  of  damage  to  the  railway  works, 
should  repair  them  at  their  own  expense,  or  the  company,  in  case  of  neglect, 
might  repair  and  recover  the  amount ;  held,  that  the  owner  of  a  mine  dis- 
covered after  the  lands  taken  and  compensation  assessed,  and  which  could 
not  be  worked  without  interfering  with  the  railway,  could  not  sue  the  com- 
pany for  further  compensation  for  the  loss  sustained  thereby,  as  such  con- 
tingent compensation  should  have  been  claimed  on  the  original  assessment. 
R.  v.  Leeds  and  Selby  Raibvay  Company,  5  N.  &  J\I.  246  ;  and  3  Ad.  &  Ell.  683. 
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{Consequential,  p.  364.) 

The  ship's  husband  had  brought  an  action  against  the  freighters  upon 
breach  of  a  covenant  to  supply  a  full  home  cargo,  and  recovered  damages, 
upon  which  the  freighters  afterwards  brought  an  action  for  the  breach  of 
covenant  by  him  to  take  out  certain  goods  to  T.,  which  he  had  failed  to  do  ; 
held  that  they  were  not  entitled  to  recover  as  part  of  the  damages  the  costs 
they  had  paid  in  defending  the  former  action,  although  the  failure  to  sup- 
ply such  home  cargo  arose  out  of  the  neglect  of  the  ship's  husband  to  take 
out  such  goods  to  T.,  as  being  too  remote,  and  not  the  immediate  conse- 
quence.    Walton  v.  Fothergill,  7  C.  &  P.  392. 

{Prospective,  p.  364.) 

In  an  action  on  the  case  by  a  master,  for  an  injury  done  to  his  apprentice 
by  the  dog  of  the  defendant,  whereby  the  master  was  deprived  of  the  ser- 
vice of  his  apprentice,  the  plaintiff  may  recover  for  damages  that  would 
accrue  after  the  commencement  of  the  action.  The  defendant  had  paid 
into  court  10  Z.  in  respect  of  damages  up  to  the  time  of  commencing  the 
action ;  the  jury  found  that  to  be  sufficient  for  those  damages,  but  awarded 
a  further  sum  of  20  I.  on  account  of  prospective  damages,  and  the  court 
refused  to  disturb  the  verdict.  Hodsoll  v.  Stnllebrass,  8  Dowl.  482  ;  9  C. 
&  P.  63 ;  3  P.  &  D.  482. 

A  declaration  for  such  injury,  stating  the  servant  to  have  been  pennnnentlT/ 
crippled,  is  supported  by  evidence  that  the  injured  party  is  still  disabled, 
and  likely  to  remain  so,  but,  with  care,  will  be  restored  in  time.  Hodsoll  v. 
Stallebrass,  11  A.  &  E.  301. 

{Excessive,  p.  364.) 

Upon  an  application  to  set  aside  a  verdict  on  the  ground  of  excessive 
damages,  the  Court  will  not  receive  the  affidavits  of  the  defendant's  wit- 
nesses, either  to  explain  or  add  to  evidence  given  by  them  at  the  trial. 
Phillips  \.  Hatfield,  8  Dowl.  882. 

(P.  364,  note  {p). 

And  see  Moons  v.  Bernales,  1  Russ.  307. 

The  effect  of  the  verdict  on  costs  is  to  be  laid  entirely  out  of  the  consi- 
deration ;  with  this  the  jury  have  nothing  to  do  ;  where,  therefore,  in  slan- 
der, the  Judge  directed  the  jury  that  it  was  not  a  case  for  large  damages, 
and  that  they  should  give  such  a  verdict  as  would  set  the  plaintiff's  cha- 
racter right,  and  they  found  a  verdict  with  1  s.  damages,  the  Court  refused 
to  interfere.    Mcars  v.  Griffin,  2  Sc.  N.  S.  15. 

As  to  the  amount  to  be  recovered  by  one  who  sues  as  a  trustee  for  the 
party  damnified,  see  Lamb  v.  Vice  and  others,  8  Dowl.  360. 

(  General  Damages.) 

The  second  count  of  the  declaration  stated  that  the  plaintiffs  were  pos- 
sessed of  a  vault,  and  of  certain  wine  therein  ;  that  the  defendant  was  about 
to  pull  down  and  remove,  and  did  pull  down  and  remove,  certain  other 
vaults  and  walls  next  adjoining  the  plaintiff's  vault,  and  that  thereupon  it 
became  and  was  the  duty  of  the  defendant,  in  the  event  of  his  not  shoring  up 
or  protecting  the  plaintiffs'  vault,  to  give  due  and  reasonable  notice  to  the 
plaintiffs  of  his  intention  to  pull  down  and  remove  the  said  vaults  and  walls 
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80  adjoining  the  plaintiffs'  vault  before  lie  pulled  down  the  same,  bo  as  to 
enable  the  plaintiffs  to  protect  themselves ;  and  also  to  use  due  care  and 
skill  and  take  due,  reasonable,  and  proper  precautions  in  and  about  the 
pulling  down  and  removing  his  vaidt  and  walls,  so  that  for  want  of  such 
care,  skill,  and  precaution,  the  plaintiffs'  vault  and  its  contents  might  not  be 
damaged  or  destroyed.  General  damages  having  been  given  upon  the  whole 
declaration,  held  that  the  allegation  as  to  the  want  of  notice  could  not  be 
rejected,  and  the  damages  be  ascribed  to  the  rest  of  the  declaration,  even  if 
good.     Chadwick  v.  Trower,  8  Scott,  1. 

DEAF  AND  DUMB. 

One  deaf  and  dumb  may  plead,  to  a  charge  of  felony,  not  guilty,  in 
writing.     Thompson's  Case,  2  Lewin's  C.  C.  137. 

In  the  case  of  a  prisoner,  deaf  and  dumb,  but  capable  of  reading  the  in- 
dictment, and  who  by  signs  pleaded  not  guilty,  the  Judge  directed  the  jury 
to  consider,  1st,  Whether  the  prisoner  was  mute  of  malice  or  not;  'idly, 
Whether  he  could  plead  ;  and,  lastly.  Whether  he  was  of  sufficient  intellect 
to  comprehend  the  proceedings,  so  as  to  make  a  proper  defence,  and  to 
understand  the  details  of  the  evidence ;  and  told  them  that  it  was  not 
enough  that  he  had  a  general  capacity  of  communicating  on  ordinary  mat- 
ters. "  B.  V.  Pritchard,  7  C.  &  P.  303.  And  see  R.  v.  Dyson,  ib.  notis;  and 
1  Hale,  34. 

DEATH,  p.  364. 

In  an  action  of  ejectment  it  will  not  be  presumed  that  a  tenant  for  life 
died  at  the  expiration  of  seven  years  from  the  time  when  he  was  last  heard 
of.     Doe  V.  Nepean,  5  B.  &  Ad.  86. 

The  production  of  the  will,  and  proof  by  a  niece,  a  legatee,  of  having 
received  a  legacy  under  it,  coupled  with  the  copy  of  an  entry  in  the  register 
of  burials,  was  held  to  be  sufficient  evidence  of  the  death.  Doe  v.  Pen/old, 
8  C.  &  P.  536. 

Where  the  pauper  contracted  a  second  marriage  on  11th  April  1831,  and 
it  was  proved  by  the  father  of  the  former  wife  that  he  had  received  a  letter 
in  her  handwriting,  dated  Van  Diemen's  Land,  17th  March  1831  ;  held, 
upon  the  question  of  the  validity  of  the  second  marriage,  that  such  letter 
was  admissible,  and  that  the  justices  or  a  jury  would  be  justified  in  coming 
to  a  conclusion  that  she  was  alive  at  the  time  of  the  second  marriage.  R.  v. 
Jfar&or«e,  4  N.&  M.  341. 

See  further  as  to  the  presumption  of  death,  Rust  v.  Bake?',  8  Sim.  443. 

DEATH-BED  DECLARATIONS,  p.  365. 

Where  the  deceased,  after  expressing  an  opinion  that  she  should  not 
recover,  asked  a  person  if  he  thought  she  would  rise  again,  it  was  held  to 
be  insufficient  to  make  the  declaration  receivable,  but  that  it  was  no  objec- 
tion to  the  declaration  that  it  was  made  in  answer  to  questions  put  by  the 
medical  attendant.     R.  v.  Fagent,  7  C.  &  P.  238. 

The  deceased  said,  "  I  think  myself  in  great  danger ;"  it  was  held  that 
these  words  did  not  necessarily  exclude  all  hope,  and  therefore  that  they 
were  not  admissible  as  a  dying  declaration.  Errington's  Case,  2  Lewin's 
Crown  Cases,  149. 
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In  a  case  of  murder,  it  appeared  that  two  days  before  the  death  of  the 
deceased  the  surgeon  told  her  that  she  was  in  a  very  precarious  state ;  and 
that  on  the  day  before  her  death,  when  she  had  become  much  worse,  she 
said  to  the  surgeon  that  she  found  herself  growing  worse,  and  that  she  had 
been  in  hopes  she  would  liaA'e  got  better,  but,  as  she  ivas  getting  icorse,  she 
thought  it  her  duty  to  mention  what  had  taken  place.  Immediately  after 
this  she  made  a  statement ;  it  was  held,  that  this  statement  was  not  receiv- 
able in  evidence  as  a  declaration  in  articulo  mortis,  as  it  did  not  sufficiently 
appear  that,  at  the  time  of  making  of  it,  the  deceased  was  without  hope  of 
recovery.     R.  v.  Megson,  9  C.  &  P.  418. 

A  boy  between  ten  and  eleven  years  of  age  was  mortally  wounded,  and 
died  the  next  day.  On  the  evening  of  the  day  on  which  he  was  wounded, 
he  was  told  by  a  surgeon  that  he  could  not  recover.  The  boy  made  no  reply, 
but  appeared  dejected.  It  appeared  from  his  answers  to  questions  put  to 
him,  that  he  was  aware  that  he  would  be  punished  hereafter  if  he  said  what 
was  untrue :  held,  that  a  declaration  made  by  him  at  this  time  was 
receivable  in  evidence  on  the  trial  of  a  person  for  killing  him,  as  being 
a  declaration  in  articulo  mortis.     R.  v.  Perkins,  2  Mood.  C.  C.  1'35;  9  C. 

6  P.  395. 

Although,  where  any  hope  of  recovery  exists,  however  slight,  dying  de- 
clarations are  inadmissible,  yet  where,  after  being  assured  that  he  must 
die,  and  the  magistrate,  previously  to  receiving  a  declaration,  desired  the 
party  as  a  dying  man,  to  speak  the  truth,  to  which  the  deceased  replied  that 
he  would,  the  Judge  (Tindal,  C.  J.)  held  it  to  be  admissible.  JR.  v.  Hay- 
ward,  6  C.  &  P.  158. 

Where  it  was  clear  the  party  did  not  expect  to  survive,  and  thought  he 
might  die  on  the  day,  held  that  his  statements  were  receivable,  although 
he  lingered  some  days  longer.     R.  v.  Bonner,  6  C  &  P.  386. 

The  deceased  said  to  the  surgeon,  "  Shall  I  recover?"  The  surgeon  said 
"  No."  The  patient  grew  better,  but  relapsed,  and  then  repeated  the 
question.  The  surgeon  said,  "I  think  you  will  not  recover;"  the  deceased 
said,  "  I  think  so  too."  It  was  held,  that  the  declarations  of  the  deceased 
were  admissible ;  R.  v.  Ashton  Sj"  Thornley,  2  Lewin's  C.  C.  147. 

Where  there  was  nothing  in  the  conduct  of  the  deceased  indicating  a  con- 
sciousness of  the  approach  of  death,  but  merely  expressions  that  he  thought 
he  should  not  recover,  held  insufficient  to  make  the  declarations  admis- 
sible.    R.  V.  Spilsbury  and  others,  7  C.  &  P.  187. 

Declarations  in  articulo  mortis  having  been  taken  down  and  signed,  a 
copy  cannot  be  received,  nor  parol  evidence  of  the  contents.     R.  v.  Gay, 

7  C.  &  P.  230. 

Dying  declarations  may  be  given  in  evidence  in  favour  of  the  accused. 
R.  V.  Scarfe,  2  Lewin's  C.  C.  150. 

{Effect  of,  p.  3G7.) 

Although  the  legal  sanction  to  a  dying  declaration  is  equivalent  to  that  of 
an  examination  on  oath,  yet  the  opportunity  of  investigating  the  truth  is 
very  different,  and  therefore  the  accused  is  entitled  to  every  allowance  and 
benefit  he  may  have  lost  by  the  absence  of  the  opportunity  of  more  full 
investigation  by  the  means  of  cross-examination,  per  Alderson,  B.  Ashto7i's 
Case,  2  Lewin's  C.  C.  147. 
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{In  Civil  Actions,  p.  368.) 
In  covenant  upon  a  mortgage,  upon  plea  non  est  factum,  and  issue  whether 
the  deed  had  been  fraudulently  altered  by  H.,  one  of  the  attesting  witnesses, 
who  was  dead,  the  other  witness  doubting  his  own  signature  and  that  of 
the  defendant,  and  denying  all  knowledge  of  the  transaction  ;  it  was  held, 
that  declarations  of  the  deceased  witness  as  to  the  supposed  fraudulent 
alteration  were  inadmissible.  Stobartx.  Dryden,  1  M.  &  W.  615  ;  and  1  Tyr. 
&  G.  899. 

DEBT,  p.  369. 

In  debt  for  work  and  labour  as  an  attorney,  under  the  plea  nunq.  indeb., 
the  defendant  may  show  a  contract  under  which  he  would  be  liable  to  a 
portion  of  the  demand,  and  he  is  not  precluded  by  plea  of  payment  into 
Court  of  part,  from  showing  a  contract  diiferent  from  that  alleged  in  the 
declaration.     Jones  v.  Reade,  5  Dowl.  217. 

On  plea  in  debt,  of  payment,  the  defendant  not  appearing  to  support  his 
plea,  the  plaintiff  must,  it  seems,  prove  the  amount  of  his  debt,  as  well  as 
in  assumpsit.     Mackintosh  v.  Weiller,  1  Mo.  &  R.  505. 

Under  a  plea  of  nunq.  indeb.,  or  set-off  in  debt,  the  defendant  is  not  entitled 
to  give  in  evidence  money  payments  to  the  plaintiff,  which  are  prinid  facie 
to  be  taken  as  paid  in  satisfaction  of  the  debt  due  from  the  party  paying. 
Cooper  V.  Morecraft,  3  M.  &  W.  500. 

In  the  action  of  debt,  where  there  is  no  inquiry  of  damages,  if  there  be  no 
plea  of  payment,  it  cannot  be  given  in  evidence  in  reduction  of  damages. 
Belbin  v.  Butt,  2  M.  &  \V.  422 ;  and  5  Dowl.  604. 

DECEIT,  p.  371. 

{In  Sale,  ^^c.) 

At  an  auction,  premises  were  represented  as  good  and  substantial,  al- 
though they  were  unfinished  buildings,  being  in  fact  in  so  ruinous  a  state 
as  to  be  only  fit  to  be  pulled  down ;  it  was  held,  that  the  sale  was  void,  and 
the  purchaser  entitled  to  recover  back  the  deposit.  Robinson  v.  Musgrove, 
8  C.  &  P.  469  ;  and  see  Vendok  and  Vendee. 

In  case  for  falsely  representing  the  extent  of  the  weekly  business,  in  an 
advertisement  on  the  sale  of  the  goodwill ;  held,  that  the  defendant  having 
made  his  wife  his  agent  in  the  management  of  the  business,  he  was  bound 
by  her  statement,  although  he  made  no  representations  himself  as  to  the 
state  of  the  trade.     Taylor  v.  Green,  8  C.  &  P.  316. 

{False  Representation,  p.  373.) 

A.  authorises  his  shopman  to  give  the  same  representation  of  a  customer 
which  he  himself  had  received,  this  is  within  the  st.  9  Geo.  4,  c.  14,  s.  6, 
and  not  being  in  writing,  an  action  is  not  maintainable.  Hasloche  v.  Fei-- 
guson,  2  N.  &  P.  269. 

The  plaintiff  being  about  to  advance  money  to  C,  the  representation 
was,  "You  may  safely  lend  ;  I  know  he  has  property;  the  title-deeds  are  in 
my  possession,  and  he  cannot  deal  with  them  without  my  knowledge  ;"  it  was 
held  to  amount  to  a  representation  of  ability  within  the  statute.  Sican  v. 
Phillips,  3  N.  &  P.  447. 

In  case  for  a  false  and  malicious  representation  that  the  defendant  was 
entitled  to  a  lien  on  certain  goods  agreed  to  be  sold  to  the  plaintiff  by  a 
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thiril  party,  whereby  the  seller  was  induced  to  believe  that  the  defeiuhmt 
had  such  lien,  and  refused  to  deliver  the  goods  to  the  plaintifF,  whereby 
plaintiff  was  prevented  using  them  in  his  business,  and  certain  w'orks  were 
delayed,  &c. ;  held,  that  it  sufficiently  appeared  on  the  declaration  that  the 
defendant  knowingly  made  such  false  claim,  and  that  the  special  dama-e  was 
one  sufficiently  resulting  from  the  non-delivery  of  the  goods,  inconsequence 
of  such  false  representation.  Green  v.  Button,  2  Cr.  M  &  R  707  •  ind 
]  T.&G.  118.  *  ■         ' 

In  an  action  on  the  case  for  deceit,  it  was  alleged  in  the  declaration,  that 
the  defendant  made  certain  false  representations  concerning  the  character 
and  credit  of  the  firm  of  D.  and  L.  (of  which  he  was  a  member),  whereby 
the  plaintifts  were  induced  to  supply  goods  on  trust,  and  to  pay  money  on 
account  of  the  said  firm  ;  the  defendant  pleaded  that  the  representations 
alleged  were  not  made  in  writing  within  the  9  Geo.  4,  c.  14,  s.  6.  Tlie 
Court  without  determining  upon  the  plaintiff's  right  to  maintain  the  action, 
held,  that  the  plea  was  a  good  answer  to  the  declaration.  Bevaux  v.  Sicln- 
keller,  8  Dowl.  33  ;  and  6  Bing.  N.  C.  84, 

Case  for  false  representations  on  the  sale  of  a  ship,  whereby  she  was 
classed  lower  in  Lloyd's  books  than  she  would  have  been,  had  she  been 
built  of  the  materials  described.  Although  the  sale  took  place  under  a 
written  contract,  minutely  setting  forth  the  build  and  dimensions  of  the 
vessel  (but  omitting  all  mention  of  the  materials),  the  plaintiff-  is  at  liberty 
to  give  in  evidence  verbal  statements  and  declarations  made  by  the  defend- 
ant touching  the  ship  pending  the  negotiations  for  the  purchase,  and  before 
the  written  contract  was  entered  into,  amounting  to  a  warranty  that  her 
frame  was  of  a  particular  description  of  timber.  Wright  v.  Croohes,  1  Scott 
N.  S.  685.  * 

Such  representations  having  been  made  by  an  agent  without  any  express 
authority  from  the  defendant,  the  Judge  is  warranted  in  leaving  it  to  tiie 
jury  to  infer  from  the  subsequent  conduct  of  the  defendant— er.  yr.  from  his 
not  haying  repudiated  the  warranty  when  apprised  of  it— that  he  was  privy 
to,  or  impliedly  assented  to  the  misrepresentations  of  his  agent.     lb. 

The  owner  of  the  wharf  known  by  the  name  of  the  K.  wharf,  at  which 
the  plaintiff-'s  hoys  took  in  freights,  lets  part  to  the  defendant  by  a  lease, 
who  by  assuming  the  name  obtains  freight  of  goods,  alleged  by  the  iilaintiff" 
to  have  been  intended  for  him  ;  in  an  action  of  deceit  and  fraudulent  repre- 
sentation, parol  evidence  is  admissible  that  the  defendant  was  not  to  use 
the  name  of  the  premises,  notwithstanding  the  division  of  the  wharf  by 
lease,  in  order  to  show  knowledge  on  the  part  of  the  defendant ;  and  the 
want  of  an  averment  of  particular  instruction  to  forward  goods  by  the 
plaintiff's  hoys,  or  of  any  specific  fraud  or  false  pretence,  or  loss  of  freight, 
is  no  ground  for  arresting  the  judgment.     Hope  v.  West,  7  Sc.  876. 

DEED,  p.  376. 
{Recital.) 
A  mortgage  deed  recited  a  conveyance  by  A.,  the  tenant  in  fee,  for  a  term 
to  C.  and  ^.,'' subject  to  redemption,  and  that  the  subsequent  mortgagee,  at 
the  request  of  A.,  had  paid  the  first  mortgagees,  and  advanced  to  A.  a  further 
sum,  and  in  consideration  thereof,  C.  and  H.,  at  the  request  of  ^.,  assigned, 
and  A.  did  grant,  &c.  the  premises  for  the  residue  of  the  term,  subject  to 
redemption ;  held,  that  A.,  having  been  proved  aliunde  to  have  been  seised 
Jn  fee,  the  latter  deed  was  sufficient  evidence  of  title  to  the  possession  in 
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the  representatives  of  the  second  mortgagee  ;  the  recital,  if  taken  altogether, 
showing  a  title  to  assign  in  C.  and  H.,  or,  if  rejected,  A.  being  capable  of 
granting  a  term,  it  might  be  looked  at  to  see  what  term  was  intended  to 
pass.     Doe  d.  Rogers  v.  Brooks,  3  Ad.  &  Ell.  513. 

Although  a  deed  poll  may  be  framed  so  as  to  give  a  right  of  action 
against  a  party  executing  it,  yet,  when  made  between  parties,  no  one  can 
bring  an  action  on  it,  except  a  party,  or  one  claiming  through  him.  Gard- 
ner V.  Lachlan,  8  Sim.  12G. 

(  Co7istruction  of.) 

See  Blatchford  v.  Mayor,  ^'c.  of  Plymouth,  3  Bing.  N.  C.  691. 

DEPOSITIONS,  p.  382. 

{Before  a  Magistrate.) 

The  examination  of  a  party,  taken  in  the  prisoner's  absence,  ought  not  to 
be  returned  as  one  of  the  depositions  :  if  the  prisoner  is  desirous  of  making 
a  statement,  it  is  the  duty  of  the  magistrate,  after  a  caution  that  it  will  be 
used  against  him,  in  order  to  get  rid  of  any  previous  impression,  to  receive 
it  and  have  it  taken  down.     B.  v.  Arnold,  8  C.  &  P.  621. 

It  is  the  duty  of  the  coroner  to  bind  over  those  witnesses  only  who  make 
ont  the  case  against  the  party  charged,  and  not  those  called  by  him  to  rebut 
it.     B.  V.  Taylor,  9  C.  &  P.  672. 

The  magistrate  is  bound  to  return  all  the  depositions,  and  not  those  merely 
of  such  witnesses  as  he  thinks  fit  to  bind  over.     R.  v.  Fuller,  7  C.  &  P.  269. 

Depositions  are  the  best  and  only  proper  evidence  of  the  statements 
made,  and  the  rule  applies  to  them  in  all  proceedings  connected  therewith, 
in  which  it  is  sought  to  adduce  the  statements  in  evidence.  Leach  v. 
Simpson  8f  another,  7  Dowl.  513. 

Where  the  magistrate  returned  the  depositions,  stating  the  prisoner  to 
have  declined  saying  anything,  it  was  held  that  statements  made  bj'-  him 
in  the  magistrate's  presence,  could  not  be  given  in  evidence.  R,  v.  Walter, 
7  C.  &  P.  267. 

The  prisoner's  examination  concluded,  "  taken  and  swomheiore,  &c.,"  held 
that  it  could  not  be  permitted  to  coiitradict  by  parol  the  magistrate's  sig- 
nature, by  showing  that  the  examination  was  not  sworn,  and  that  parol 
evidence  of  what  the  prisoner  said  could  not  be  received.  R.  v.  Rivers, 
7  C.  &  P.  177. 

Where  the  magistrate's  clerk,  in  taking  down  the  statements  of  several 
parties  charged,  left  the  names  of  each  other  mentioned  by  such  parties  in 
blank,  the  Judge  refused  to  have  them  supplied  by  sujiplementary  evidence. 
R.  V.  Morse  &f  others,  8  C.  &  P.  605. 

Where  depositions  of  a  deceased  witness  before  the  magistrate  were  duly 
taken  and  signed  by  the  magistrate,  but  the  cross-examination  of  the  wit- 
ness was  taken  subsequently ;  it  was  held,  that  the  want  of  signature 
thereto,  excluding  the  latter,  would  exclude  the  depositions  altogether. 
R.  V.  Frances,  2  M.  &  R.  207. 

A  deposition  taken  under  the  st.  7  G.  4,  c  64,  s.  32,  is  not  evidence  after 
the  death  of  the  deponent,  unless  it  was  taken  in  the  presence  of  the  pri- 
soner.    JF?.  V.  Errinyton,  2  Lewin's  C.  C.  142. 

{Copy,  8fc.) 
Where  the  statement  is  returned  with  the  deposition,  the  prisoner  is  not 
entitled  to  a  copy  thereof  under  6  &  7  Will.  4,  c.  114,  but  only  of  the  depo- 
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sition  of  witnesses.    R.  v.  Aylett,  8  C.  &  P.  669.    The  prisoner  is  entitled  to 
copies  of  depositions  before  a  coroner.     R.  v.  Greenacre,  8  C.  &  P.  32. 

The  princijial  thief  having  been  admitted  evidence  for  the  Crown  against 
the  receiver,  the  latter  was  allowed  to  see  the  depositions  which  had  been 
returned  against  the  former.     R.  v.  Walford,  8  C.  &  P.  767. 

The  deposition  of  a  witness  taken  before  the  coroner  on  any  inquiry- 
touching  the  death  of  a  person  killed  by  a  collision  between  a  brig  and  a 
barge,  is  receivable  in  evidence  in  an  action  for  the  negligent  management 
of  the  brig,  if  the  witness  be  shown  to  be  beyond  sea.  Sills  v.  Broivn, 
9  C.  &  P.  601.      Qu. 

DETINUE,  p.  387. 

A  count  for  detinue  of  the  note  may  be  joined  with  a  count  in  debt  for 
the  amount  of  the  bill.     Kirhpatrick  v.  Bank  of  England,  8  Dowl.  881. 

Ujion  issue  joined  on  a  plea  denying  propertj'^  in  the  plaintiff,  it  is  no 
defence  that  there  are  other  persons,  co-tenants  with  the  plaintiff,  who  are 
not  joined  in  the  action.     Broadbent  v.  Ledward,  11  A.  &  E.  209. 

The  plea  of  non-detinet  merely  puts  in  issue  the  simple  fact  of  detainer ; 
and  if  the  defendant  relies  upon  a  justifiable  detainer,  he  must  plead  it 
specially.     Richardsoyi  v.  Frankum,  8  Dowl.  346. 

On  a  plea  in  detinue,  that  the  goods  were  not  the  goods  of  plaintiff, 
defendant  may  set  up  a  lien.     Lane  v.  Jewson,  12  A.  &  E.  116,  note  (a). 

In  detinue  for  papers  against  an  attorney  after  his  bill  paid  in  full,  plea 
non-dctinet ;  held,  that  the  plaintiff  must  prove  the  defendant's  possession, 
but  showing  that  they  were  produced  by  his  agent  before  the  Master,  on 
taxing  the  bill,  was  held  to  be  sufficient,  and  that  it  was  no  defence  that 
the  agent  detained  the  papers  on  the  ground  of  lien  against  his  client; 
held  also,  that  the  plaintiff  must  prove  the  value  of  each  paper,  and  the 
jury  must  find  the  value  separately :  the  defendant  having  set  up  as  a 
defence  the  delivery  of  the  papers  to  one  K.,  according  to  a  notice  from  the 
plaintiff's  attorney,  held  that  K.  might  be  called  to  show  the  delivery  in 
another  right,  and  that  he  had  a  lien  thereon,  as  against  the  defendant. 
Anderson  v.  Potman,  7  C.  &  P.  193. 

DIPLOMA. 

The  witness  going  to  a  town,  the  seat  of  a  university,  and  being  told  that 
a  certain  building  is  the  college,  and  a  person  pointed  out  there  as  the 
librarian,  who,  on  application,  produces  a  seal,  which  he  states  to  be  the 
seal  of  the  university,  and  a  book,  the  book  of  acts,  or  statute  book  of  the 
university ;  the  witness  compared  such  seal  with  that  on  a  diploma,  and 
made  a  duly  examined  copy  from  the  entry  in  the  book  of  an  act  conferring 
a  degree  of  m.  d.  ;  held,  that  such  diploma  was  duly  authenticated,  and  the 
act  conferring  the  degree  properly  proved.  Collins  v.  Carnegie,  3  N.  &  M. 
703  ;  and  1  A.  &  E.  695. 

DIRECTORY. 

Act  directory,  when  as  to  the  mode  of  making  entries  in   a  book  by  the 

secretary  of  a  dock  company.     Southampton  Docks  Co.  v.  Richards,  1  Scott, 

N.  S.  219. 

DISTRESS,  p.  389. 

{What  distrainable,  p.  390.) 
Brewers'  casks  sent  to  a  public-house  with  beer,  and  left  there  until  the 

4  u  4 
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beer  is  consumed,  are  liable  to  be  distrained  for  the  rent  of  tlie  house. 

Joule  V.  Jackson,  7  M.  &  W.  450. 

Fixtures  cannot  be  distrained  for  rent.    Darby  v.  Harris,  1  G.  &  D.  234. 

An  annuity  is  charged  on  lands  converted  into  salt-works  and  a  canal 
for  receiving  in  boats  the  salt  manufactured  and  sold  ;  the  boat  of  a  pur- 
chaser is  not  privileged  from  distress.  Muspratt  v.  Gregory,  1  M.  &  W.  633; 
1  T.  &  G.  1086.     Parke,  B.,  dissentiente. 

{Proof  of  the  act  of  distraining,  lohat  amounts  to,  p.  390-392.) 
The  agent  of  the  landlord  went  into  a  field  on  the  farm  where  the  tenant's 
cattle  were  feeding,  and,  placing  his  hand  upon  one  of  the  beasts,  said  he 
distrained  the  whole  for  the  rent  due,  counted  them,  and  took  a  note  of  the 
particulars,  and  then  went  away  ;  on  the  following  morning,  he  left  with 
the  tenant  a  notice  stating  that  he  had  distrained  the  cattle  thereunder 
mentioned,  and  had  imjwunded  them  on  the  jn-emises  ;  held,  that  this  consti- 
tuted an  impounding.     Thomas  v.  Harries,  1  Scott,  N.  S.  524. 
(Liability  of  Principal  for  the  act  of  the  Bailiff.) 
If  a  bailiff  distrain  goods  privileged,  yet  the  landlord  is  not  bound  by 
the  acts  of  his  bailiff,  if,  when  coming  to  the  knowledge  of  them,  he  dis- 
claim and  repudiate  them  ;  (Littledale,  J.)     Hurry  v.  Rickman,  1  Mo.  &  R. 
126. 

{Irregular,  p.  390.) 

The  provisions  of  2  W.  &,  M.  c.  5,  are  not  repealed  by  57  Geo.  3,  c.  93,  as 
to  distresses  under  20  Z. ;  an  appraisement  by  one  broker  is  therefore  insuffi- 
cient, unless  by  consent.     Allen  v.  Flicker,  10  Ad.  &  Ell.  640. 

Case  for  not  leaving  the  overplus,  after  sale  of  a  distress,  in  the  hands 
of  the  sheriff,  under  the  2  W.  &,  M.  c.  5,  s.  2;  the  overplus  is  to  be  taken  to 
mean,  after  satisfying  the  rent  and  the  reasonable  charges  of  the  distress  ; 
and  in  such  action  the  plaintiff  may  raise  the  question  of  the  reasonable- 
ness of  such  charges  :  whether  the  tenant's  accepting  the  balance  and  giv- 
ing a  receipt  to  the  broker  is  to  be  taken  as  a  satisfaction,  and  whether 
such  acts  are  not  an  admission  that  such  was  the  real  balance,  are  questions 
for  the  jury.     Lyon  v.  Tomkies,  1  M.  &  W.  603;  and  1  T.  &  G.  810. 

The  landlord  was  sued  for  an  irregular  distress,  and  obtained  a  verdict ; 
he  is  not  precluded  from  double  costs  under  11  G.  2,  c.  19,  s.  21,  by  having 
pleaded  specially.     Gambrell  v.  Ea7-l  of  Falmouth,  5  Ad.  &  Ell.  403. 

{Excessive  Distress,  p.  391.) 

In  case  for  an  excessive  distress,  a  plea,  not  guilty  "  by  statute,"  puts  in 
issue  as  well  the  inducement,  viz.  the  tenancy  and  ownershiiJ  of  the  goods, 
as  the  matter  of  justification.     Williams  v.  Jones,  11  A.  &  E.  643. 

The  questioii  is  whetlier  the  goods  taken  are  more  than  sufficient  to 
satisfy  the  sum  really  due,  although  the  warrant  may  be  for  a  larger  sum 
than  is  actually  due.     Crowder  v.  Self,  2  Mo.  &  R.  190. 

Case  for  an  excessive  distress,  plea  that  the  whole  sum  distrained  for 
was  due  and  in  arrear ;  the  defendant  is  not  precluded  from  taking  into 
the  account  arrears  of  rent  antecedent  to  a  prior  distress,  although  the 
notice  under  such  prior  distress  stated  it  to  be  for  rent  due  up  to  a  certain 
period,  and  the  notice  under  the  latter  distress  stated  it  to  be  for  rent 
accrued  since  the  former  distress.  Gambrell  v.  Earl  of  Falmouth,  4  Ad.  &, 
Ell.  73. 
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The  plaintiff  is  not  entitled  to  recover  as  damages  the  extra  costs  occa- 
sioned by  the  replevin.  Grace  v.  Morgan,  2  Bing.  N.  C.  534 ;  and  2  Sc. 
790. 

An  action  lies  for  excess  in  distraining  for  more  than  is  due,  although 
there  are  not  goods  sufficient  to  satisfy  the  rent  actually  due.  Taylor  v. 
Henniker,  4  P.  &  D.  242.  And  the  action  lies  although  the  first  notice  be 
withdrawn,  and  the  sale  be  under  a  second  notice,  claiming  no  more  than 
is  due. — Ibid.  In  Avenell  v.  Croker,  1  M.  &  M.  172,  but  one  thing  was 
taken,  and  a  stet  processus  was  afterwards  agreed  to.  In  Wilkinson  v.  Terry, 
1  Mo.  &  R.  377,  Parke,  B.,  doubted  whether  such  an  action  was  maintain- 
able. In  the  above  case  of  Taylor  v.  Henniker,  the  Court  of  Q.  B.  held  the 
action  to  be  maintainable,  on  the  ground  that  there  was  a  legal  damage. 

Although  the  landlord  in  distraining  may  impound  the  goods  on  the 
premises,  and,  to  secure  them,  lock  them  up,  yet  where  he  locked  up  the 
plaintiff's  cottage  for  the  purpose  of  keeping  the  possession,  it  was  held 
that  the  tenant  might  maintain  trespass  for  the  expulsion,  and  that  a  licence 
by  the  tenant  could  only  be  pleaded  specially.  Cox  v.  Painter,  7  C.  &  P. 
767. 

Where  the  plaintiff,  the  occupier,  although  not  actually  distrained  upon 
for  the  ground-rent,  upon  its  being  demanded,  asked  for  time,  at  the  end  of 
which  he  paid  it ;  held  that  it  was  not  to  be  deemed  a  voluntary  payment, 
and  that  the  defendant,  the  immediate  landlord,  having  refused  to  allow 
that  as  well  as  land-tax,  as  payment  upon  the  next  half-year's  rent  becom- 
ing due,  the  balance  being  tendered  and  refused,  and  having  distrained 
for  the  whole  rent,  the  action  for  an  excessive  distress  was  maintainable ; 
held  also,  that  if  the  whole  distress  were  wrongful,  the  count  in  trover 
was  sufficient.  Carter  v.  Carter,  5  Bing.  406.  And  see  Sapsford  v.  Fletcher, 
4  T.  R.  51 1  ;  Taylor  v.  Zamira,  6  Taunt.  524 ;  and  Branscomb  v.  Brydges, 
1  B.  &  C.  145. 

A  party  distrained  for  more  than  was  really  due,  but  took  only  a  single 
article,  and  there  were  no  other  goods  of  less  value  sufficient  to  cover 
the  rent  really  due ;  held  that  he  was  not  liable  for  an  excessive  distress  ; 
held  also,  that  where  the  distress  was  appraised  by  a  broker  sworn  before 
the  constable  of  the  adjoining  parish,  it  was  irregular,  although  the  officer 
of  the  proper  parish  could  not  be  found,  he  only  having  authority  under 
the  2  W.  &  M.  sess.  1,  c.  5,  s.  2.    Avenell  \.  Croker,  1  Mo.  &  M.  172. 

(5^6  Will.  4,  c.  59.) 

It  seems  that  under  the  4th  section  of  the  stat.  5  &  6  Will.  4,  c.  69,  the 
person  who  is  bound  to  supply  food  to  impounded  cattle  is  the  distrainor  or 
person  at  whose  suit  they  are  impounded,  and  not  the  pound-keeper;  but  if 
the  pound-keeper  supply  the  food  at  the  request  of  the  distrainor,  or  the 
distrainor  join  with  the  pound-keeper  in  a  subsequent  sale  of  the  cattle 
under  this  Act,  the  pound-keeper  and  the  distrainor  are  for  this  purpose  to 
be  considered  as  one.     Mason  v.  Newland,  9  C.  &  P.  575. 

Semble,  that  the  4th  section  of  this  statute  excludes  any  right  in  the  owner 
of  the  cattle  to  supply  them  with  food  while  in  the  pound.  Under  the  pro- 
visions of  this  statute  the  distrainor  who  supplies  the  food,  may  either  ap- 
ply to  a  magistrate  to  allow  any  sum  not  exceeding  double  the  value  of  the 
food,  or  may  sell  the  cattle ;  but  no  magistrate  ought  to  allow  more  than  the 
actual  value  of  the  food,  if  the  owner  of  the  cattle  was  willing  to  supply  the 
food  himself.     Ibid. 
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If  the  cattle  be  sold  under  this  provision  of  the  stat.  5  &  6  Will.  4,  c.  59, 
the  distrainor  can  only  get  the  single  value  of  the  food  and  not  the  amount 
of  the  damage  for  which  the  cattle  were  distrained,  as  all  the  overplus  be- 
yond the  value  of  the  food,  and  the  expenses  of  the  sale,  is  to  be  returned 
to  the  owner  of  the  cattle.     Mason  v.  Newland,  9  C.  &  P.  575. 

The  5th  section  of  the  stat.  5  Si  6  Will.  4,  c.  59,  does  not  give  any  person 
a  right  to  any  payment ;  it  merely  allows  charitable  persons  to  supply  food 
to  impounded  cattle  without  being  liable  to  an  action  for  doing  so.    Ibid. 

{Tender,  p.  390.) 

A  tender  of  rent  and  costs  of  a  distress  after  impounding  is  too  late. 
Tlwmas  v.  Harries,  1  Sc.  N.  S.  524,  and  Ladd  v.  Thomas,  4  P.  &  D.  9. 
Trespass  lies  for  a  wrongful  continuance  in  possession  after  a  distress  made 
(semble).    Ibid. 

(Defence,  p.  393.) 

Where  a  party  seised  in  fee  granted  a  lease  to  B.  for  61  years,  and  after- 
wards granted  a  lease  in  reversion,  to  commence  at  the  expiration  of  the 
first  lease  ;  held,  that  he  did  not  thereby  part  with  his  reversion,  so  as  to 
preclude  his  right  of  distraining  for  rent  under  the  first  lease.  Smith  v.  Day, 
2  M.  &  W.  684. 

Where  the  tenancy  has  ceased  by  the  conveyance  of  the  landlord's  rever- 
sion, he  is  not  entitled  to  follow  goods  removed  to  avoid  distress.  Ash- 
more  V.  Hardy,  7  C.  &  P.  501. 

Upon  an  agreement  for  a  certain  rent  for  a  house  to  be  suitably  furnished 
for  a  school,  the  furnishing  is  a  condition  precedent  to  the  right  to  demand 
rent  or  to  distrain,  and  the  due  compliance  is  a  question  for  a  jury. 
Mechellin  v.  Wallace,  6  N.  &  M.  316. 

On  the  expiration  of  the  term,  the  tenant  quitted,  and  the  new  tenant 
entered,  but  part  of  the  old  tenant's  stock  remained  on  the  premises ; 
the  landlord  cannot  distrain, — the  mere  fact  of  leaving  the  stock,  unaccom- 
panied by  any  claim,  not  showing  a  continuance  of  possession.  Taylerson 
V.  Peters,  7  Ad.  &  Ell.  110 ;  and  2  Nev.  &  P.  622. 

See  further  as  to  privity  between  the  distrainor  and  the  tenant  of  the 
land,  Banks  v.  Anyell,  3  N.  &.  P.  94. 

{Executors.) 

By  the  st.  3  &  4  W.  4,  c.  42,  s.  37,  the  executors  or  administrators  of  lessor 
may  distrain  on  any  lands  demised  for  any  term,  or  at  will,  for  arrearages 
due  to  the  lessor  in  his  lifetime. 

By  sec.  38,  the  distress  may  be  within  six  months  after  the  determination 
of  the  term  during  the  continuance  of  the  tenant  in  possession. 

(Distress for  Rates,  8fc.,  p.  393.) 

In  trespass  for  seizing  goods  for  highway  and  poor-rates,  but  no  notice  of 
action  given,  the  defendant  being  entitled  to  it  under  the  Highway  Acts  ; 
held,  that  the  action  was  maintainable  in  respect  of  the  goods  wrongfully 
taken  for  the  poor-rate.     Lament  v.  Southall,  7  Dowl.  469. 

Case  for  rescuing  a  barge  and  goods  seized  as  a  distress  for  tolls  due  on  a 
navigable  river ;  held,  on  demurrer,  that  the  first  count  was  bad,  for  not 
showing  that  the  goods  distrained  were  those  in  respect  whereof  the  tolls 
were  due,  and  that  they  belonged  to  the  person  by  whom  the  tolls  were 
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payable ;  but  that,  as  there  was  a  count  alleging  the  goods  seized  to  have 
been  impounded,  and  so  in  the  custody  of  the  law,  the  defendants  in  rescuing 
them  were  wrong-doers:  and  on  a  demurrer  to  the  wliole  declaration,  one 
count  being  good  the  plaintiff  was  held  to  be  entitled  to  judgment.  Par- 
rett  Nav.  Co.  v.  Stower,  8  M.  &  W.  564 ;  8  Dowl.  405. 

Where  the  notice  of  distress  for  paving  rates  stated  the  amount  and 
cause  of  distress  truly,  but  misrecited  the  Local  Act  under  which  made, 
and  an  action  having  been  brought,  was  afterwards  discontinued  ;  held, 
that  the  plaintiff  was  not  precluded  from  saying  that  he  was  really  actino- 
under  the  statute  authorizing  the  distress,  and  was  therefore  entitled  to 
treble  costs.     Dehney  v.  Corbett,  5  Dowl.  704. 

{JRescue.) 

Cattle  stray  on  a  common,  a  rescue  from  the  hayward  whilst  taking  them 
to  the  pound  is  indictable  ;  but  not  if  he  take  them  damage  feasant  in  the 
inclosed  land  of  private  individuals,  as  until  they  are  pounded  the  hayward 
is  to  be  considered  only  as  the  servant  of  the  occupier.  R.  v.  Bradshaw 
7  C.  &  P.  233. 

Where  a  Navigation  Act  authorized  the  distraining  for  tolls,  goods  in 
respect  of  which  the  tolls  arose  or  the  barge  laden  therewith,  or  any  other 
goods  of  the  owner  of  the  first-mentioned  goods ;  held,  in  an  action  on  the 
case  for  rescuing  goods  distrained,  that  it  must  be  shown  that  the  goods 
distrained  were  such  as  might  be  distrained ;  but  where  a  distress  is  once 
impounded,  a  declaration  for  pound-breach  need  not  disclose  the  right  of 
distress.    Parrett  Nav.  Co.  v.  Stower,  8  Dowl.  405. 

DISTURBANCE,  p.  394. 

A  lessee  under  a  parol  demise  of  a  market  recently  created  by  an  Act 
enabling  the  owner  to  demise  or  lease  the  market  or  site  thereof,  and  all 
erections,  and  the  lessee  to  take  and  enjoy  the  rents  and  tolls,  &c.,  is  enti- 
tled to  maintain  an  action  for  the  disturbance  thereof.  Bringing  sheep  to  an 
inn  within  forty  yards  of  the  market,  and  taking  purchasers  from  the  mar- 
ket to  the  place  where  the  sheep  were,  and  selling  them,  is  such  a  fraud  in 
law  as  amounts  to  a  disturbance  of  the  right  of  the  owner  of  the  market. 
Bridgland  v.  Shafter,  5  M.  &  \Y.  374. 

DRUNKENNESS,  p.  396. 

It  is  not  sufficient  to  make  a  statement  of  the  prisoner  inadmissible  that 
he  was  drunk  at  the  time,  but  is  merely  matter  of  observation  to  the  jury. 
B.  V.  SpiUbtiry,  7  C.  &  P.  187. 

The  prisoner,  whilst  drunk,  stabbed  the  prosecutor  with  a  fork;  his  hav- 
ing been  drunk  does  not  alter  the  nature  of  the  offence ;  but  if,  at  such 
time,  he  used  an  instrument  not  in  its  nature  a  deadly  weapon,  his  being 
drunk  would  be  a  fact  to  induce  the  jury  to  less  strongly  infer  a  malicious 
intention  in  him  at  the  time.     R.  v.  Meakin,  7  C.  &  P.  297. 

DURESS,  p.  397. 

An  agreement  on  consideration  of  withdrawing  a  distress,  the  distrainor 
to  be  at  liberty  to  distrain  again,  is  not  void  as  made  under  duress  of  goods. 
Skcate  V.  Bcale,  3  P.  &  D.  697  ;  11  Ad.  &  Ell.  983. 
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In  equity,  the  purchase  of  a  reversionary  interest  in  a  copyhold,  at  an 
under-value,  whilst  the  plaintiff  was  in  great  embarrassment  and  in  prison, 
was  set  aside,  with  costs.     Bawtree  v.  Watson,  3  Myl.  &  K.  339. 

EJECTMENT,  p.  898. 

Ejectment  lies  not  for  a  canonry  or  for  the  house  of  residence  allotted  to 
a  canon.  Doe  v.  Musgrave,  1  Scott,  N.  S.  451.  Nor  for  a  Unbound,  but  it 
lies  for  a  mine  under  it.     Doe  d.  Earl  of  Falmouth  v.  Alderson,  1  M.  &,  W. 

210. 

Commissioners  cannot  be  said  to  be  in  such  possession  of  the  highway  as 
to  maintain  ejectment  against  a  party  encroaching  on  strips  by  the  side  of 
it.     Doc  d.  White  v.  Roe,  8  Sc.  146. 

A  party  in  possession  under  an  intended  purchaser,  being  tenant  at  will, 
and  in  equity  the  owner  of  the  land,  but  liable  to  pay  the  purchase-money, 
his  cutting  timber  is  consistent  with  his  holding  in  that  character,  and  not 
adverse  possession.     Doe  v.  Caperton,  9  C.  &.  P.  112. 

See  further  as  to  adverse  possession.  Doe  v.  Jauncey,  8  C.  &  P.  99  ;  Doe 
V.  Wilhins,  5  N.  &  M.  434  ;  Doe  v.  Long,  9  C.  &  P.  773. 

{Variance.) 
The  omission  to  insert  the  year  of  the  demise  is  no  ground  of  nonsuit,  and 
is  not  the  subject  of  amendment  under  the  st.  3  &  4  W.  4,  c.  42,  s.  23.     Doe 
V.  Heather,  8  M.  &  W.  158. 

{Estoppel,  p.  407.) 
A  lessor  after  having  committed  an  act  of  bankruptcy,  assigned  premises 
demised,  and  informed  the  tenant  that  he  had  so  done,  requesting  him 
to  give  1  s.  as  an  acknowledgment  to  the  assignees,  which  the  tenant  did, 
but  he  was  not  informed  of  the  circumstances  which  rendered  the  assign- 
ment invalid ;  held,  in  ejectment,  by  the  assignees,  that  the  tenant  was  not 
estopped,  nor  were  the  assignees  under  the  commission,  defending  as  land- 
lords, from  showing  that  the  lessor  of  the  plaintiff  was  not  his  landlord,  it 
being  open  to  a  party  not  guilty  of  laches^  to  explain  and  render  inconclusive 
acts  done  under  mistake  or  through  misrepresentation.  Doe  v.  Brown,  7  Ad. 
&  Ell.  447  ;  and  2  N.  &  P.  592. 

Where  a  party  built  on  the  waste,  and  before  he  had  acquired  a  title, 
gave  up  the  possession  of  it  to  the  owner  of  the  adjoining  land,  which  he 
held  on  lease  granted  in  1812,  and  who  let  the  building  to  the  defendant ; 
held  in  ejectment,  that  he  was  estopped  from  denying  the  title  of  his  lessor, 
who  was  also  estopped  from  denying  that  of  the  landlord  ;  and  a  receipt  of 
rent  due  after  a  notice  to  quit  had,  containing  a  proviso  that  it  should  not 
be  a  waiver  of  the  notice,  does  not  require  an  agreement  stamp.  Doe  d- 
Wheble  v.  Fuller,  1  Tyrw.  &  Or.  17. 

Where  the  defendant  gets  into  possession  by  a  fraud  or  licence,  he  cannot 
dispute  the  title  of  the  plaintiff  until  he  has  placed  the  latter  in  the  same 
situation  as  before  obtaining  such  possession.  Doc  d.  Johnsons.  Baytrup,  4 
Nev.  &  M.  387 ;  and  3  Ad.  &  Ell.  188. 

Where  a  father  executed  a  conveyance,  in  order  to  qualify  his  son,  which 
the  attorney  of  the  former  prepared,  and  produced  it  on  behalf  of  the  son 
before  magistrates,  but  it  remained  in  his  custody  upon  an  alleged  agree- 
ment by  the  son  that  he  should  hold  it  as  a  security  for  the  general  bill  of 
costs,  &c.,  due  from  the  father ;  after  the  death  of  the  father,  the  son  paid 
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for  the  costs  of  tlie  conTeyance  ;  in  trover  for  the  deed,  it  was  held,  that  if 
any  interest  in  the  property  were  intended  to  pass,  the  deed  belonged  to  the 
son,  and  that  the  father  could  not  give  a  lien  upon  it,  and  that  the  attor- 
ney was  estopped  from  saying  that  no  interest  passed  ;  the  jury  having 
given  a  general  verdict  for  the  defendant,  the  Court  granted  a  new  trial,  on 
the  ground  of  misdirection  of  the  Judge,  who  merely  left  it  to  the  jury 
whether  the  deed  was  the  property  of  the  father  or  son.  Lord  v.  Wardle, 
3  Bing.  N.  C.  680  ;  and  4  Sc.  402. 

After  the  bankruptcy  and  certificate  of  the  lessor  of  the  plaintiff,  the 
defendant  purchased  the  stock  in  trade,  but  no  assignment  of  the  pre- 
mises was  made,  and  upon  an  agreement  for  partnership  it  was  agreed 
that  the  partnership  should  hold  the  premises  of  the  lessor  of  the  plaintiff, 
under  which,  on  their  account,  rent  was  paid  to  him ;  held,  that  upon  the 
dissolution  of  the  partnership,  the  tenancy  was  at  an  end,  and  the  defend- 
ant could  not  be  allowed  to  dispute  the  title  of  the  lessor.  Doe  d.  Colnaglii 
V.  Bluch,  8  C.  &  P.  464. 

A  defendant  is  not  estopped  from  showing  that  the  party  under  whom  the 
lessor  claims  had  no  title,  when  the  conveyance  to  the  lessor  was  made, 
although  the  defendant  himself  claims  from  the  same  party  by  virtue  of  a 
subsequent  conveyance.     Doe  v.  Payne,  1  Ad.  &  Ell.  538. 

{Coparcener,  p.  408.) 
Where  the  reversion  descends  to  coparceners,  one  alone  cannot  maintain 
ejectment  for  breach  of  covenant.     Doe  v.  Lewis,  5  Ad.  &  Ell.  277. 

{Copyhold,  p.  409.) 

Copyhold  lands  are  leased  by  the  tenant  duly  admitted,  from  six  years  to 
six  years,  if  certain  persons  should  so  long  live,  the  lessee  may  maintain 
ejectment,  although  there  be  no  custom  of  the  manor  to  lease,  and  no  licence 
obtained;  the  lease  although  void  as  against  the  lord,  was  yet  good  as 
between  the  lessor  and  lessee,  and  all  others,  except  the  lord.  Doe  v.  Tre- 
sldder,  1  Gale  &  D.  70.     And  see  Downinghani's  Case,  Owen,  17. 

The  surrenderee  of  a  copyhold  being  an  assignee  of  a  reversion  within 
32  H.  8,  c.  34,  and  entitled  to  maintain  an  action  on  the  covenants  contained 
in  a  lease  made  by  his  predecessor,  the  lessee  cannot  avail  himself  of  the 
lease's  being  invalid,  which  would  be  to  allege  a  defect  in  the  title  of  the 
lessor ;  held  also,  that  after  20  years  the  lord  would  be  barred  from  entering 
for  a  forfeiture  if  the  lease  were  invalid.  Whitton  v.  Peacoche,  3  Myl.  &  K. 
325. 

Upon  a  conditional  surrender  by  way  of  mortgage  in  1826,  and  a  subse- 
quent sale  and  absolute  surrender  by  the  mortgagor  to  the  defendant  in 
1832,  who  was  soon  afterwards  admitted,  after  which  the  mortgagee  was 
admitted,  and  brought  ejectment,  held  that  the  mortgagee  was  entitled  to 
recover.     Doe  v.  Gibbons,  7  C.  &  P.  161. 

{Elegit,  p.  410.) 

The  execution  creditor,  under  an  elegit,  is  not  entitled  to  the  rent  becom- 
ing due  between  the  time  of  the  delivery  of  the  writ  to  the  sheriff  and  the 
taking  of  the  inquisition ;  such  rent  is  a  mere  chose  in  action.  Sharp  v. 
Key,  9  Dowl.  770. 

{Fine.) 

See  as  to  entry  to  avoid  a  fine.  Doe  v.  Pett,  4  P.  &  D.  278,  and  as  to 
waiver  of  a  forfeiture  incurred  by  levying  a  fine,  ib. 
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{Heir,  p.  411.) 

Where  the  jury  found  that  the  father  of  the  lessor  of  plaintiff,  his  son  and 
heir,  had  heen  in  possession  for  upwards  of  20  years  before  his  death,  as 
tenant  at  will  to  the  grandfather  of  the  lessor  of  plaintiff ;  held  that  no  right 
descended  under  the  3  &  4  Will.  4,  c.  27,  s.  27,  upon  the  lessor  of  plaintiff, 
to  enable  him  to  maintain  ejectment,  even  against  a  stranger.  Doe  v. 
Thompson,  2  N.  &  P.  656.    S.  C.  1  Nev.  &  P.  215. 

Where  the  husband  took  under  the  marriage  settlement  a  moiety  of  an 
estate  of  the  wife  in  fee,  and  at  the  death  of  her  brother  the  other  moiety 
descended  upon  her  as  heiress  at  law,  and  she  dying  without  issue  the  hus- 
band continued  in  uninterrupted  possession  of  the  entire  estate  for  23  years, 
without  any  acknowledgment  of  title  of  any  other  person  ;  held,  that  the 
non-claim  of  the  wife's  heir  for  five  years  after  the  passing  of  the  5  &  6  Will. 
4,  c.  27,  s.  12,  was  a  bar  ;  and  that  s.  19  applies  only  to  cases  of  parties  resi- 
dent in  Ireland  before  the  passing  of  the  statute,  and  where  the  contro- 
versy has  not  arisen  until  after  the  passing  of  it :  held,  also,  that  construc- 
tive "trusts  may  be  barred  by  long  acquiescence.    Hasell,  ex  parte,  3  Younge 

&  C.  617. 

In  ejectment  by  an  heir,  the  plaintiff  having  proved  a  title  as  heir,  upon 
which  the  defendant  sets  up  title  under  a  will ;  the  plaintiff  is  entitled  to  put 
in  reply  a  subsequent  will,  revoking  the  former  devise,  as  in  contradiction  of 
the  defendant's  case,  and  not  as  part  of  his  own  case  in  chief.  Doe\.  Gosley, 
2  Mo.  &  R.  243 ;  and  9  C.  &  P.  46. 

{By  Landlord. — Proof  of  Tenancy,  p.  412.) 

The  father  of  the  deceased  occupier  being  tenant  of  a  farm,  of  which  the 
tenancy  would  expire  at  Lady-day,  the  attorney  of  the  landlord,  in  De- 
cember, proposed  to  let  that  and  other  farms  according  to  the  terms  of  a 
printed  paper  then  read,  and  which  the  deceased  assented  to,  and  agreed  to 
succeed  his  father  at  Lady-day,  but  no  writing  was  signed,  and  he  entered 
and  continued  in  possession  until  his  death,  after  which  his  executors,  the 
defendants,  entered  and  paid  the  rent ;  held,  that  such  agreement,  followed 
by  entry  and  payment  of  rent,  created  a  tenancy  upon  the  terms  of  the 
printed  paper,  and  which  might  be  referred  to  by  the  attorney  to  show  the 
terms  of  the  demise.    Lord  Bolton  v.  Tomlyn,  1  Nev.  &  P.  247. 

An  ao-reement  in  writing  for  a  yearly  tenancy  is  not  altered  by  the  tenant 
agreeing  to  pay  quarterly,  and  doing  so.     Turner  v.  Allday,  1  T,  &  G.  819. 

The  plaintiff  being  the  grantee  of  an  annuity  or  rent  charged  on  lands, 
with  power  of  entry  in  case  of  the  rent  being  in  arrear,  and  which  lands  the 
grantor  afterwards  demised  to  the  defendant  for  a  term,  having  distrained 
for  arrears  of  the  annuity,  the  defendant  signed  an  agreement  to  attorn  to 
the  plaintiff,  and  paid  him  rent,— distresses  had  also  been  made,  and  a  six 
months'  notice  to  quit  given  ;  held,  that  it  created  a  tenancy  from  year  to 
year,  as  between  the  defendant  and  the  annuitant,  determinable  on  the 
payment  of  the  arrears,  and  upon  which  the  lease  for  years  would  revive. 
Doe  V.  Boulter,  1  N.  &  P.  650. 

An  agreement  of  demise  for  one  year  certain,  and  so  from  year  to  year, 
with  a  proviso  that  either  party  might  determine  the  tenancy  by  three 
months'  notice,  creates  a  tenancy  for  two  years  certain.  Doe  v.  Green, 
1  P.  &  D.  454. 
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{Notice  to  quit,  ji.  414.) 

A  general  letting,  at  a  yearly  rent,  is  evidence  of  a  yearly  tenancy.  R. 
V.  Herstmonceaux,  7  B.  &  C.  551.  (See  as  to  the  presumption  to  be  made 
from  a  reservation  of  weekly  wages,  R.  v.  Piicldechurch,  5  East,  382.)  A 
general  letting,  without  any  reservation  of  annual  rent,  constitutes  a  te- 
nancy at  will.     Richardson  v.  Langridge,  4  Taunt.  128. 

In  the  absence  of  any  evidence  of  usage,  it  is  not  an  implied  term  in  a 
contract  for  a  weekly  tenancy,  that  a  week's  notice  is  to  be  given ;  but, 
in  the  absence  of  such  usage,   where  a  new  week  is  entered  upon,    the 
tenant  is  bound  to  continue  until  the  expiratioa  of  that  week,  or  to  pay 
the  week's  rent.     {Per  Parke,  B.)  Hiiffell  v.  Armitstead,  7  C.  &  P.  56. 
^  Where  an  original  lease,  under  which  the  defendant  was  let  into  posses- 
sion, became  forfeited,  and  the  lessor,  the  lessee  (the  defendant),  and  a 
party  to  whom  the  lessee  had  mortgaged  the  lease,  agreed  that  the  mort- 
gagee should  have  a  new  lease  granted,  and  should  make  an  under-lease 
to  the  defendant,  who  was  thereupon  put  into  possession  upon  a  promise 
that  upon  payment  of  the  original  mortgage  sum  he  should  have  an  under- 
lease ;  held,  that  the  defendant  did  not  become  tenant  from  year  to  year 
nor  entitled  to  six  months'  notice  to  quit.    Doe  d.  Roqers  v.  Pidlen,  2  Bine- 
N.  C.  749.  ^' 

A  tenant  gives  notice  to  quit  after  a  refusal  to  reduce  the  rent ;  the  land- 
lord proposes  to  acquiesce  in  letting  for  a  year  on  the  reduced  terms,  if  he 
cannot  obtain  another  tenant :  it  is  an  implied  condition  that  the  tenant 
accepting  the  terms,  should  permit  the  house  to  be  looked  over,  and  having 
refused,  the  parties  stand  on  their  original  rights.  Doe  v.  Marquis  of  Hert- 
ford, 1  M.  &  W.  690 ;  and  1  T.  &  G.  1028. 

{By  whom  given,  p.  417.) 

If  several  lessors  be  partners  in  trade,  and  one  signs  the  notice  to  quit  in 
the  name  of  himself  and  partners,  it  is  sufficient ;  an  authority  is  to  be 
presumed.     Doe  v.  Huhne,  2  M.  &  R.  433. 

A  notice  to  quit  by  one  of  several  joint-tenants  is  sufficient  to  put  an 
end  to  a  tenancy  from  year  to  year  as  to  all,  upon  a  joint  demise  by  such 
joint-tenants,  inasmuch  as  the  character  of  the  tenancy  is  that  the  tenant 
holds  the  whole  of  all  so  long  as  he  and  all  shall  please.  Doe  d.  Aslin  v. 
Summersett,  1  B.  &  Ad.  135. 

But  if  an  agent  employed  to  receive  rents  give  a  notice  to  quit,  having 
no  authority  at  the  time  to  determine  the  tenancy,  and  there  is  no  recog- 
nition of  the  authority  of  the  agent  before  the  day  of  the  demise  laid  in  the 
ejectment,  the  mere  bringing  the  action  is  insufficient.  Doe  v.  Walters, 
10  B.&  C.  626.     But  see  Goodtitle  v.  Woodward,  3  B.  &  A.  689. 

The  widow  of  a  tenant  from  year  to  year  continues  in  possession ;  the 
landlord  is  entitled  to  recover  upon  notice  to  quit  served  on  her,  althou"-h 
he  does  not  prove  her  to  be  the  personal  representative  of  the  tenant. 
Rees  v.  Perrott,  4  C.  &  P.  230. 

{Service,  p.  417.) 

If  a  notice  to  quit  is  served  on  the  tenant's  wife  at  the  house,  accom- 
panied by  a  statement  that  the  paper  delivered  is  "  a  notice  of  discharge," 
it  is  sufficient.     Smith  v.  Clark,  9  Dowl.  202. 
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{Fonn  of  Notice,  p.  418.) 

Where  the  premises  were  originally  taken  to  hold  from  May  1832  to 
February  1833,  and  therfce  from  year  to  year,  and,  on  the  22d  October  1833, 
a  notice  was  served  to  quit  "  at  the  expiration  of  half  a  year  from  the  deli- 
very of  the  notice,  or  at  such  other  time  or  times  at  which  your  present 
year's  holding  would  expire,  after  the  expiration  of  half  a  year  from  the 
delivery  of  the  notice  :"  held,  that  the  word  "  present"  might  be  rejected, 
and  that  the  notice  was  sufficient  to  determine  the  tenancy  on  the  February 
1835.     Doe  d.  Williams  v.  Smith,  5  Ad.  &  Ell.  350. 

A  notice  to  quit  "  on  Saint  Michaelmas  Day,"  is  prima  facie  a  notice  to 
quit  at  New  Michaelmas ;  but  if  the  holding  be  from  Old  Michaelmas,  it 
will  be  a  sufficient  notice  to  quit  at  that  time.  Doe  v.  Perrin,  9  C.Sc  P.  467. 

A  tenant  held  a  house  and  land  from  year  to  year  ;  the  land  from  the  2d 
of  February,  the  house,  &c.  from  the  1st  of  May.  On  the  16th  of  February 
1838,  a  notice  to  quit  was  served  on  him,  requiring  him  to  quit  and  deliver 
up  the  farm  at  the  end  of  his  present  yearns  holding ;  this  is  a  good  notice 
to  determine  the  tenancy  in  the  spring  of  1839  ;  it  not  being  shown  on  the 
part  of  the  tenant  that  the  land  was  not  the  principal  subject  of  the  holding. 
A  notice  to  quit,  given  by  a  person  authorised  by  one  of  several  lessors, 
joint-tenants,  determines  the  tenancy  as  to  all.  Doe  v.  Hughes,  7  M.  &  W. 
139. 

Lease  for  twenty-one  years  from  Michaelmas  1823,  with  a  covenant  that, 
if  the  tenant  should  desire  to  determine  the  demise  at  the  end  of  the  first 
fourteen  years,  and  should  leave  or  give  six  calendar  months'  notice  im- 
mediately preceding  the  expiration  of  the  first  fourteen  years,  the  lease 
should  determine ;  the  tenant,  six  months  before  the  June  preceding  the 
expiration  of  the  first  fourteen  years,  gave  notice  that  he  should  quit  on  the 
24th  June  1837,  agreeably  to  the  covenants  of  the  lease :  held,  that  this 
notice  did  not  satisfy  the  covenant,  and  that  the  jury  could  not  be  asked 
whether,  from  the  landlord's  conduct  as  shown  in  evidence,  they  believed 
that  he  understood  the  notice  to  refer  to  Michaelmas  1837.  Cadby  v. 
Martinez,  11  A.  &  E.  720. 

A  misdescription  of  the  parish  is  immaterial  if  it  appear  that  the  defen- 
dant was  not  misled.     Doe  v.  Wilkinson,  4  P.  &  D,  323. 

(^Disclaimer,  p.  419.) 

Where  the  defendants,  having  paid  rent  to  the  lessors  of  the  plaintifi"  (as 
executors  of  the  original  former  landlord),  before  the  day  laid  in  the  demise, 
attorned  to  another ;  it  was  held  a  sufficient  disclaimer,  and  that  an  admis- 
sion of  such  attornment  made  after  the  action  brought  was  sufficient  evidence 
of  disclaimer,  as  against  them.  Doe  d.  Incey.  Letherlin,  6  N.  &  M.  313; 
and  4  Ad.  &  Ell.  784. 

The  tenant  disclaimed  in  March,  and  the  landlord  distrained  in  the 
following  November  for  rent,  it  was  held  to  amount  to  a  waiver  of  the  dis- 
claimer, and  that  the  8  Anne,  c.  14,  ss.  6  &  7,  enabling  landlords  to  distrain 
after  the  determination  of  a  tenancy,  did  not  apply  to  cases  where  it  was 
put  an  end  to  by  the  wrongful  act  of  the  tenant.  Doe  v.  Williams,  7  C.  &  P. 
322. 

Where  H.  holding  for  lives  of  K.,  let  the  premises  to  the  defendant  year 
by  year,  with  an  agreement  for  a  lease  for  seven  years  or  for  his  own  lease, 
and  on  the  expiration  of  the  seven  years  having  sold  his  interest  to  the 
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plaintiff,  the  latter  demanded  first  the  possession,  to  which  the  defendant 
replied  that  he  held  on  lives,  and  should  hold  as  long  as  they  lived  ;  a 
quarter's  rent  was  then  demanded,  to  which  the  defendant  answered,  that 
he  held  of  H.,  who  had  directed  him  to  pay  K.,  and  that  he  should  do  so  ; 
held,  that  it  was  properly  left  to  the  jury,  and  that  they  were  justified  in 
finding  that  there  was  no  disclaimer,  the  defendant  asserting  no  title  in 
himself,  but  merely  that  he  insisted  on  standing  by  the  agreement,  and  in 
the  absence  of  any  notice  to  quit  the  plaintift'  was  not  entitled  to  recover  the 
premises.     Doe  v.  Cooper,  1  M.  &  Gr.  135;  and  1  Sc.  N.  S.  36. 

In  ejectment  against  lessee  for  years  for  forfeiture  by  a  disclaimer  of  the 
lessor's  title  it  was  held,  that  a  parol  disclaimer  was  insufficient:  also,  that 
a  demise  laid  on  the  day  of  the  supposed  forfeiture  accruing,  to  commence 
from  two  days  previous,  was  good.     Doe  v.  Wells,  2  P.  &  D.  396. 

B.  concurred,  with  other  members  of  his  family,  in  letting  land  to  C.  as 
tenant  from  year  to  year,  and  it  was  agreed  that  the  rent  should  be  paid  to 
D.  as  agent  for  the  family.  B.,  to  whom  alone  the  land  really  belonged, 
demanded  rent  of  C,  who  said,  "You  are  not  my  landlord."  B.  then  de- 
manded possession,  which  C.  refused  to  give  up  : — Held,  that  if  the  jury 
were  satisfied  that  the  fair  meaning  of  this  was,  that  C.  asserted  tliat  B. 
and  himself  were  not  in  the  relation  of  landlord  and  tenant,  this  was  a  dis- 
claimer; and  that  C.  was  not  entitled  to  notice  to  quit.  Doe  d.  Bennett  v. 
Long,  9  C.  &  P.  773. 

If  in  ejectment  the  lessor  of  the  plaintiff"  rely  on  a  disclaimer,  it  will  be 
no  objection  to  his  recovering,  that  the  disclaimer  was  on  the  day  of  the 
demise  laid  in  the  declaration.     Ibid. 

{Tenant  at  Will,  p.  420.) 

Trespass  for  entering  plaintiff's  dwelling-house,  plea  that  the  plaintiff",  an 
alien,  as  lessee,  was  in  possession  under  an  agreement  of  demise,  (illegal  as 
against  the  32  Hen.  8,  c.  16,)  and  providing  for  a  future  lease  ;  held,"  that 
whether  the  instrument  amounted  to  a  lease  or  not,  the  agreement  being 
unlawful,  the  plaintiff  could  acquire  no  interest  under  it,  and  that  the  de- 
fendant was  justified  in  entering  to  determine  the  tenancy  at  will.  Lapierre 
V.  M'Intosh,  1  P.  &  D.  629;  and  10  Ad.  &  Ell.  857. 

A  mere  tenant  by  sufferance  being  turned  out  of  possession  by  his  land- 
lord, having  no  interest  in  the  land,  cannot  maintain  ejectment,  although 
he  may  trespass.     Doe  v.  Murrell,  8  C.  &  P.  135. 

Where  upon  an  agreement  for  the  purchase  of  premises  by  defendant,  he 
was  let  into  possession  forthwith,  paying  interest  until  the  payment  of  the 
purchase-money  and  completion  of  the  purchase,  and  afterwards  built  on  the 
land,  and  no  conveyance  was  ever  tendered,  nor  any  steps  taken  by  the  ven- 
dor (the  plaintiff)  to  enforce  the  performance,  but  on  failure  in  payment 
of  the  interest,  he  brought  ejectment;  the  interest  of  the  defendant  in  the 
premises  was  held  to  amount  only  to  a  tenancy  at  will,  determinable  with- 
out any  notice  to  quit.     Doe  v.  Chamherlaine,  5  M.  &  W.  14. 

Where  the  lessor  of  plaintiff  had  let  the  defendant  into  possession  in  1817, 
as  tenant  at  will,  and  ten  years  afterwards  entered  on  the  land,  and  without 
the  consent  of  the  tenant  dug  and  carried  away  stone,  but  the  defendant 
continued  in  possession  as  before,  until  1839,  when  the  plaintiff  brought  his 
ejectment,  the  jury  found  that  the  defendant,  during  the  whole  period, 
was  tenant  at  will;  it  was  held,  that  by  the  entry  in  1827,  the  tenancy 
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at  will  being  determined,  and  the  defendant  having  become  merely  tenant 
by  sufferance,  the  jury  ought  to  have  found  whether  a  new  tenancy  at  will 
was  then  created,  and  a  new  trial  was  accordingly  granted.  Doe  v.  Turner, 
7  M.  &  W.  226. 

Where  the  occupation  of  a  house  is  in  consideration  of  services  rendered 
by  the  occupier,  and  is  with  a  view  to  those  services,  a  notice  to  quit  is 
unnecessary  if  the  service  be  put  an  end  to.     Doe  v.  Derry,  9  C.  &  P.  494. 

Provision  is  made  in  a  mortgage  deed  for  payment  of  a  yearly  rent  or  sum, 
the  mortgagee  to  have  the  ordinary  remedies  of  a  landlord  for  rent,  pro- 
vided that  the  reservation  shall  not  prejudice  the  mortgagee's  right  to 
enter;  a  distress  as  for  rent  does  not  entitle  the  mortgagor  to  a  notice  to 
quit  as  tenant.     Doe  v.  OUey,  4  P.  &  D.  275. 

{Forfeiture,  p.  421 .) 

In  ejectment  on  a  forfeiture,  the  day  of  the  demise  is  amendable  at  the 
trial.     Doe  v.  Leach,  9  Dowl.  P.  C.  877. 

A  lessee  covenanted  to  insure,  and  the  premises  were  uninsured  for  a 
week ;  in  ejectment  for  a  forfeiture  for  a  breach  of  this  covenant,  the  lessor 
cannot  recover  if  he,  by  his  conduct,  has  led  the  lessee  to  believe  that  the 
premises  were  properly  insured  by  himself.    Doe  v.  Sutton,  9  C,  &  P.  706. 

A  lease  contained  a  covenant  to  repair,  and  that  upon  notice  of  defects 
the  lessor  might  within  two  months  afterwards  enter  and  do  repairs,  and  if 
the  expenses  were  not  paid  by  the  lessee,  that  the  lessor  might  distrain 
for  them ;  there  was  also  a  power  of  re-entry  upon  any  breach  of  cove- 
nant :  the  lessor  afterwards  gave  notice  that  he  should  do  certain  repairs  at 
the  end  of  six  months  and  charge  the  lessee  with  the  expense,  and  upon 
the  six  months  having  elapsed,  the  lessor  gave  notice  to  the  lessee  that  if 
he  did  not  comply  with  certain  terms  within  three  days  he  should  hold  him 
to  the  covenants ;  held  that  upon  the  lessee  not  complying,  the  lessor  could 
not  maintain  ejectment  for  the  forfeiture ;  having  elected  the  remedy  for 
non-repair,  the  general  power  to  re-enter  did  not  revive  by  the  three  days' 
notice.     Doe  d.  Rutzen  v.  Lewis,  5  Ad.  &  Ell.  277. 

In  ejectment  for  forfeiture  for  breach  of  covenants  for  insuring  and 
repairing,  the  plaintiff  is  bound  to  show  that  the  forfeiture  has  been  com- 
mitted, and  the  refusal  of  the  defendant  to  produce  the  policy  is  not  of 
itself  evidence  that  he  had  not  insured,  but  merely  lets  in  secondary  evidence. 
Doe  d.  Bridger  v.  Whitehead,  3  N.  &  P.  557. 

The  directors  of  a  company,  before  thej-^  were  enabled  to  sell  or  demise 
lands  conveyed  to  them,  granted  a  lease  with  power  of  re-entry  on  breaches 
of  covenant,  and  afterwards  by  an  Act  the  company  was  incorporated,  and 
all  contracts  previously  entered  into  were  declared  valid  and  effectual  as  if 
entered  into  with  the  incorporated  company  ;  they  may  supjDort  ejectment 
on  such  clause  of  re-entry.     Doe  v.  Knehell,  2  Mo.  &  R.  66. 

During  the  continuance  of  a  tenancy  from  year  to  year,  the  landlord 
mortgaged  the  premises  to  secure  the  payment  of  an  annuity ;  the  mort- 
gage deed  contained  a  proviso,  that  he  should  remain  in  receipt  of  the  rent 
until  sixty  days  after  default  made  in  payment  of  the  annuity ;  held  as 
against  the  tenant,  that  before  default  the  mortgagor  had  a  sufficient  inte- 
rest in  the  premises  remaining  in  him  to  entitle  him  to  determine  the 
tenancy  by  a  notice  to  quit.  Doe  d.  Lyster  ^  others  v.  Goldioin,  1  G.  &  D. 
463. 
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{Damages,  p.  424.) 

In  trespass  for  mesne  profits,  a  verdict  may  be  found  against  the  defendant 
though  he  never  actually  occupied  during  the  time  of  the  trespass,  it  being 
proved  that  before  the  trespass  the  defendant,  who  then  held  lawfully,  under- 
let to  H.,  that  defendant's  and  ^.'s  interest  became  determined  and  right  of 
possession  vested  in  plaintiff,  that  H.  held  on,  and  that  the  defendant  after- 
wards continued  to  receive  rent  of  him,  and  declared  him  to  be  his  tenant, 
when  the  plaintiff  demanded  possession,  the  defendant  and  H.  both  alleging 
title  in  the  party  under  whom  the  defendant  formerly  held.  Doe  v.  Harlow, 
12  A.  &  E.  40. 

The  landlord  may  give  evidence  of  mesne  profits  under  the  1  G.  4,  c.  87, 
s.  2,  although  no  notice  of  trial  be  proved.  Doe  v.  Hodgson,  4  P.  &  D. 
142;  12  A.  &E.  135. 

The  day  on  which  it  was  alleged  the  plaintiff  was  ejected  by  the  defend- 
ant, and  that  on  which  possession  was  recovered  by  the  former,  are  not  ma- 
terial in  a  declaration  in  trespass  for  mesne  profits,  although  such  days  are 
not  stated  under  a  videlicet.     Ive  v.  Scott  Sf  another,  9  Dowl.  993. 

(1^2  Vict.  c.  74.) 
See  as  to  summary  proceedings  for  recovery  of  tenements  let  for  not  ex- 
ceeding seven  years  nor  20 1,  rent,  1  &  2  Vict.  c.  74. 

(By  Mortgagee,  p.  427.) 
In  ejectment  by  mortgagee,  a  defendant,  not  the  mortgagor,  but  defending 
for  his  benefit,  is  not  allowed  to  set  up  a  prior  mortgage.     Doe  v.  Clifton, 

4  Ad.  &  Ell.  813. 

In  order  to  found  jurisdiction  under  7  Geo.  2,  c.  20,  to  relieve  the  mort- 
gagor on  payment  of  the  mortgage  debt  and  interest,  it  is  an  essential  pre- 
liminary that  he  should  make  himself  defendant.     lb. 

In  ejectment  by  mortgagee  against  mortgagor,  the  lease  for  a  year  recited 
in  the  release,  executed  by  the  latter  to  the  former,  is  sufficient  evidence 
that  the  mortgagee  was  in  possession  at  the  time  of  the  execution  of  the 
release,  without  producing  the  lease.     Doe  v.  Wagstaff,  7  C.  &  P.  477. 

Where  from  payments  of  interest  on  the  mortgage  money,  the  possession 
of  the  mortgagee  was  not  adverse  within  twenty  years  before  the  passing  of 
3  &  4  Will.  4,  c.  27,  and  the  jury  had  found  that  the  mortgage  had  not  been 
paid  ;  on  ejectment  by  the  heir  of  the  mortgagee,  brought  within  five  years 
after  the  Act,  it  was  held  that  he  was  not  barred  by  s.  2.  Doe  d.  Jones  v. 
W^sKJams,  5  Ad.  &  Ell.  291. 

{Tenant  in  Common,  p.  429.) 

The  Court  refused  to  allow  the  tenant  in  possession  to  enter  into  the  con- 
sent rule,  confessing  only  lease  and  entry,  without  ouster,  where  he  only 
claimed  to  hold  under  a  tenant  in  common.  Doe  d.  Wills  v.  lioe,  4  Dowl. 
628. 

The  occupation  by  a  company  of  the  site  of  a  railway,  was  held  to  be  an 
ouster  of  the  tenant  in  common.     Doe  v.  Horn,  5  M.  &  W.  564. 

{Competency,  p.  433.) 
Ejectment  by  a  devisee  of  an  undivided  interest  under  a  will,  the  ques- 
tion being  the  competency  of  the  testator ,  held,  that  a  party  entitled  to 
another  portion,  not  being  immediately  interested  in  the  result  of  the  ver- 
dict, was  not  au  incompetent  witness :  a  fortiori  was  not  another  party,  who 
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stated  on  the  voire  dire  that  he  had  transferred  his  interest  to  another. 
Doe  V.  Pearce,  5  M.  &  W.  506. 

In  ejectment  brought  by  an  assignee  of  a  mortgage,  made  by  the  defend- 
ant, a  party  who  has  taken  a  later  mortgage  from  the  defendant  is  not  a 
competent  witness  for  the  defence.     Doe  v.  Bamford,  11  A.  &  E.  786. 

Where,  in  ejectment,  evidence  was  received  in  favour  of  the  plaintiff 
which  was  inadmissible,  but  all  objections  and  exceptions  were  reserved  for 
the  opinion  of  the  Court  above,  by  the  consent  of  both  parties  ;  it  was  held, 
that  the  defendant  was  not  entitled  to  a  new  trial  without  payment  of  costs, 
on  the  ground  of  the  reception  of  this  evidence,  if  the  legal  evidence  ad- 
mitted showed  the  title  to  be  in  the  lessors  of  the  plaintiff;  as,  upon  such  a 
reservation,  the  Court  are  called  upon  to  decide  whether  the  lessors  of  the 
plaintiff  are  entitled  to  recover  or  not.     Doe  v.  Ross,  7  M.  &  W.  102. 

In  an  action  by  overseers  to  recover  parish  lands,  held  that  a  rated  inha- 
bitant was  a  competent  witness  (per  Alderson,  B.)  Doe  v.  Cockell,  6  C.  &  P. 
626  ;  supporting  Oxenden  v.  Palmer,  2  B.  &  Ad.  236 ;  contra,  Heudibourck 
V.  Langston,  and  Rex  v.  Hayman,  1  M.  &  M.  401 ;  and  now  see  the  late  st. 
supra,  vol.  i.  p.  159. 

In  ejectment  for  a  parish  house,  held,  that  since  the  54  Geo.  3,  c.  170,  s.  9, 
a  parishioner  having  valuable  property  was  a  competent  witness.  Doe  v. 
Miirrell,  8  C.  &  P.  134. 

ELECTION,  p.  436. 

(Frivolous  Petition.) 

Debt  for  the  costs  of  a  frivolous  petition  against  the  return  under  the 
9  Geo.  4,  c.  22,  s.  63:  the  omission  to  give  notice  to  the  returning  officers  to 
attend  at  the  bar  of  the  House  on  the  striking  of  the  committee,  is  a  matter 
directory  only,  and  not  essential  to  the  legal  constitution  of  the  committee, 
the  officers  having  no  power  of  interfering  in  the  choice  of  the  committee  ; 
and  the  petition  being  silent  in  its  prayer  as  to  any  claim  of  redress  against 
the  returning  officers  on  the  ground  of  misconduct,  and  only  incidentally 
complaining  of  impartiality  and  misconduct,  they  are  not  to  be  deemed 
parties  to  the  petition,  and  the  report  therefore  is  not  void  by  reason  of 
omitting  to  notice  the  charge  against  them :  also  the  recognizance  entered  into 
being  in  the  prescribed  form,  it  is  sufficient  that  one  of  several  petitioners 
entered  into  it  in  that  form.  The  Speaker's  certificate  is  conclusive  as  to  the 
amount  of  costs  for  which  the  verdict  is  to  be  entered  up.  Ranson  v.  Dundas, 
3  Bing.  N.  C.  123  ;  3  Sc.  429 ;  and  5  Dowl.  207.  489. 

On  application  to  the  Court,  under  9  Geo.  4,  c.  22,  to  enforce  the  payment 
of  the  costs  of  opposing  a  petition  against  a  return ;  it  was  held,  as  the 
Speaker's  certificate,  to  which  the  statute  assigns  the  effect  of  a  war- 
rant of  attorney  to  confess  judgment,  must  be  founded  on  the  report 
of  a  committee  appointed  in  conformity  with  the  Act,  that  where  the  peti- 
tioner did  not  appear  at  the  time  fixed  for  the  purpose  of  appointing  the 
committee,  and  a  committee  was  nevertheless  struck  and  sworn,  instead  of 
being  discharged,  as  directed  by  s.  3,  and  proceeded  to  vote  the  petition  fri- 
volous and  vexatious,  the  Court  is  warranted  in  refusing  to  issue  their  pro- 
cess, and  is  bound  to  institute  the  inquiry  whether  the  certificate  was 
founded  on  proceedings  in  compliance  with  the  Act.  Bruyeres  v.  Halcomb, 
6  Nev.  &  M.  149 ;  and  3  Ad.  &  Ell.  381. 

And  the  Court  having  only  a  statutory  power  to  enter  up  judgment,  must 
strictly  pursue  that  power,  and  can  therefore  only  direct  the  judgment  to 
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be  entered  for  the  sum  specified  in  the  Speaker's  certificate,  and  the  award 
of  costs  of  the  rule  for  entering  the  judgment  was  struck  out.  Ranson  v. 
Dimdas,  3  Bing.  N.  C.  556  ;  1  Sc.  429  ;  and  5  Dowl.  489. 

The  Court  refused  to  allow  a  suggestion  of  facts  to  be  entered  on  the 
record,  the  Speaker's  certificate  having  the  eff^ect  of  a  warrant  to  enter 
judgment ;  after  its  validity  has  been  established,  the  Court  cannot  inter- 
fere by  any  inquiry  as  to  preceding  facts.  3  Bing.  N.  C.  180;  and  3  Sc. 
497.  ' 

{Expenses  of  Election.) 
Where  the  defendant  was  proved  to  have  acted  as  chairman  of  the  com- 
mittee of  an  election  candidate,  and  a  party  offering  his  services  to  the 
conimittee,  was  afterwards  at  a  meeting  of  the  partizans  informed  tliat  his 
duties  were  to  be  in  regulating  the  supjjly  of  refreshments  at  the  different 
public-houses,  and  he  was  furnished  with  a  list  and  directions,  and  the 
agent  arranged  with  the  plaintiff's  testatrix  and  others,  but  he  could  not 
prove  that  the  defendant  was  present  at  such  meeting,  although  he  after- 
wards told  the  agent  if  he  met  with  any  difficulty  to  come  to  him ;  held, 
that  to  fix  the  defendant  personally,  the  plaintiff  was  bound  to  prove  that 
such  agent  was  either  employed  by  the  defendant  alone,  or  by  the  defendant 
and  others,  to  give  such  orders,  and  that  the  defendant  was  not  himself 
acting  as  agent  for  others,  or  that  the  agent  was  a  principal  jointly 
with  the  defendant  and  others,  and  that  it  was  immaterial  whether  the 
plaintiff  considered  the  agent  as  making  the  contract  on  behalf  of  the  can- 
didate, if  he  was  not  in  fact  so  authorized.  Thomas  v.  Edwards,  2  M.  &  W 
215 ;  and  1  T.  &  G.  872. 

{Election  by  Prosecutor.) 
^  The  application  for  a  prosecutor  to  elect  is  an  application  to  the  discre- 
tion of  the  Judge ;  where  several  houses  in  a  row  had  been  burnt,  and  the 
setting  each  on  fire  was  alleged  in  distinct  counts,  being  one  transaction, 
the  Judge  refused  the  application.     R.  v.  Trueman,  8  C.  &  P.  727. 

Although  receivers  are  charged  with  distinct  offences,  it  is  too  late 
after  verdict  to  object  that  they  should  have  been  separately  indicted  ;  the 
party  ought  to  have  required  the  Judge  to  have  put  the  prosecutor  to  his 
election  whilst  the  trial  was  going  on.     R.  v.  Hayes,  2  Mo.  &  R.  155. 

{Election  of  an  Officer.) 
See  R.  V.  Bri<jhtwell,  10  Ad.  &  Ell.  17L 

{Election  under  a  Will,  ^c.) 
Where  the  intention  to  dispose  was  clearly  expressed,  and  no  ambiguity 
in  the  expressions  used ;  held  that  extrinsic  evidence  to  show  that  the  party 
bequeathed  property  as  her  own  which  did  not  belong  to  her,  and  intended 
to  leave  a  considerable  residue  for  charitable  purposes,  which  by  reason  of 
the  mistake  turned  out  much  less  than  she  intended,  was  properly  rejected, 
and  that  such  circumstances  would  not  raise  a  case  of  election.  Clementson 
V.  Gandy,  1  K.  309. 

ERROR,  p.  436. 
Where  parties  were  convicted  of  an  offence  which  subjected  them  to 
capital  punishment,  and  the  judgment  pronounced  was  of  transportation, 
upon  which  a  writ  of  error  was  brought,  held  that  the  Judge  being  functtis 
officio,  it  could  not  be  remitted  back,  nor  could  the  Court  of  Error  give  the 
proper  judgment.     R.  v.  Bourne,  7  Ad.  &,  Ell.  58. 
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ESCHEAT. 

(3  6f  4  Will.  4,  c.  106,  s.  2.) 

Where  an  illegitimate  became  the  purchaser  of  lands,  which  descended 
to  his  son,  who  died  without  issue  and  intestate ;  held,  that  the  heirs  of  the 
party  last  seised  ex  parte  matertid  were  not  entitled,  but  that,  notwithstand- 
ing the  3  &  4  Will.  4,  c.  106,  s.  2,  the  lands  escheated  to  the  Crown.  Doe 
V.  Blackburn,  1  M.  &  Rob.  547. 

ESTOPPEL,  p.  437. 

According  to  the  practice  of  the  Benchers  of  Lincoln's-Inn,  on  admission  to 
chambers,  of  which  the  fee  is  vested  in  them  as  trustees,  the  former  tenant 
by  permission  surrenders  in  favour  of  the  party  allowed  to  be  admitted ; 
this  being  only  by  order  of  the  benchers,  without  any  formal  conveyance, 
the  party  admitted  takes  no  estate  from  the  party  surrendering,  and  is  not 
therefore  a  privy  in  estate,  so  as  to  be  bound  by  estoppel  as  to  the  acts  of 
the  party  so  surrendering.  Doe  v.  Errington,  6  Bing.  N.  C.  79.  And  see  Co. 
Litt.  852,  a. 

In  consequence  of  the  embarrassment  of  the  affairs  of  a  joint  stock  com- 
pany, the  shareholders  by  deed  empowered  a  committee  to  certify  what 
sum  would  be  necessary  to  satisfy  the  claims  on  the  company,  and  the  pro- 
portion each  shareholder  should  pay,  and  which  the  defendant  amongst 

others  covenanted  to  pay;  in  an  action  on  such  deed,  alleging  that  ■ 1. 

had  been  so  certified,  and  that 1,  was  the  proportion  of  the  defendant, 

and  a  demand  and  refusal  by  him ;  pleas,  amongst  others,  one  traversing  that 
the  committee  had  certified,  as  the  fact  was ;  and  another,  that  such  sum 
was  not  necessary  to  satisfy  the  claim,  &c.,  and  that  the  committee  had 
fraudulently  signed  such  certificate ;  it  appeared  that,  on  a  similar  cer- 
tificate, the  defendant  had  paid  a  portion  of  the  sum  awarded  against  him, 
and  that  the  subsequent  certificate  had  been  made  for  the  same  amount  to 
avoid  confusion  amongst  the  other  contributors,  and  that  the  defendant  had 
notice  that  he  would  be  allowed  to  deduct  his  former  payment  out  of  the 
subsequent  claim;  held,  1st,  that  the  defendant  was  not  estopped  from 
showing  that  by  reason  of  the  previous  payment,  the  certificate  was  erro- 
neous in  stating  the  amount  necessary;  but,  2dly,  that  the  fact  of  the  second 
certificate  being  erroneous,  did  not  under  the  circumstances  necessarily 
amount  to  fraud  in  law.  Wilson  v.  Butler,  4  Bing.  N.  C.  748 ;  and  6  Sc. 
541. 

A  party  executing  a  deed  is  not  estopped  by  recitals  contained  in  other 
deeds,  which  go  to  make  up  the  title.  Doe  d.  Shelton  v.  Shelton,  4  Nev.  &  M. 
867  ;  and  3  Ad.  &  Ell.  265. 

EXAMINATION,  p.  438. 

.  (^Of  Prisoner  before  Magistrate.) 

A  prisoner's  statement  before  a  magistrate  is  not  an  answer  to  the  depo- 
sitions, but  to  the  charge ;  and  he  is  not  entitled  to  have  the  depositions  read 
as  a  matter  of  course  upon  his  examination  being  put  in  ;  but  if  the  exami- 
nation refers  to  any  particular  depositions,  he  is  entitled  to  have  them  read 
in  explanation.    Dennis's  Case,  2  Lew.  Cr.  Cases,  261. 
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EXECUTOR,  p.  439. 
(Bond  Notahilia,  p.  44'2.) 

A  plaintiff  sued  under  Irish  letters  of  administration,  to  which  the 
defendant  heing  under  terms  to  plead  issuably,  pleaded  that  the  deceased 
was  an  inhabitant  and  commorant  of  the  city  of  Dublin,  and  died  possessed 
oi bond  notabilia  within  the  diocese  of  London;  the  Court  held  that  they 
ought  to  assume  that  the  cause  of  action  was  bonum  notabile  within  the 
letters  of  administration,  where  the  contrary  was  not  alleged,  and  that  the 
plea  was  not  an  issuable  plea,  but  allowed  an  amendment  to  tlie  effect  that 
the  debt  was  bonum  notabile  in  London,  that  fact  being  verified  by  affidavit. 
Hathwaite,  Administrator,  ^-c.  v.  Fhaire,  8  Dowl.  541. 
{Executor  of  Executor.) 

An  application  by  the  executor  of  an  executor  to  be  permitted  to  renounce 
the  execution  of  the  former  will,  and  take  probate  of  the  latter,  was 
rejected.  The  executor  of  an  executor  becomes,  on  taking  probate  of  the 
second  will,  the  executor  of  the  first  testator.     In  the  Goods  of  John  Terry, 

2  Curt.  655. 

(Actions  by  and  against,  p.  443.) 

In  bringing  actions  against  executors  under  2  &  3  Will.  4,  c  42,  s.  2,  for 
injury  by  their  testators,  it  is  necessary  to  show  that  the  action  is  brought 
within  six  months  after  the  executors  have  taken  out  probate,  and  qutere, 
if  in  equity  a  similar  allegation  be  not  necessary  in  the  bill?  Pringley. 
Crooks,  3  Younge  &.  C.  GG6. 

Upon  a  covenant  by  lessee  not  to  fell  timber  or  cut  wood,  the  executor 
of  the  lessor  may  maintain  the  action  for  the  breach  committed  in  the  life- 
time of  his  testator.     Raymond  v.  Fitch,  2  Cr.  M.  &  R.  588. 

An  executor  is  not  bound  to  show  a  special  ground  for  his  testator's 
effecting  a  limited  insurance  on  his  own  life ;  but  where  a  policy  is  effected 
on  the  life  of  another  by  a  party  having  no  interest  in  it,  and  who  pays  the 
premium,  and  the  object  is  to  obtain  an  assignment  of  the  policy;  it  is 
void,  as  an  evasion  of  14  Geo.  3,  c.  48,  s.  1,  2.  Wainwright  v.  Bland,  1  Mo. 
&  R.  481. 

In  covenant  against  two  executors  for  breach  of  covenant  for  quiet  enjoy- 
ment as  against  all  having  lawful  title  from  the  testator,  the  allegation  that 
they  entered  by  lawful  title  is  not  divisible,  but  must  be  proved  against 
both.  An  admission  of  lawful  title  by  one,  that  both  entered  under  a  deed 
of  gift  is  not  sufficient,  although  both  entered,  for  it  is  not  an  admission  by 
him  qua  executor.  Fox  v.  Waters,  3  P.  &  D.  1  ;  12  A.  &  E.  43.  Secus,  as  to 
an  admission  in  respect  of  assets.  Per  Littledale,  J.,  lb.  As  to  the  effect  of 
the  acts  of  one  executor  in  binding  another,  see  Nation  v.  Tozer,  1  C.  M.  &  R. 
172.  The  Court  gave  no  opinion  as  to  the  effect  of  the  admission,  had  it 
been  made  by  both. 

An  executor  in  trust,  who  has  not  proved,  is  not  liable  for  a  devastavit, 
and  therefore  is  a  competent  witness  to  increase  the  estate.     Hallx.  Laver, 

3  Younge  &  C.  191. 

A  contract  for  the  supply  of  certain  quantities  of  stone  of  particular 
dimensions,  and  any  further  quantity  required  monthly,  not  exceeding  200 
tons,  the  agreement  to  be  in  force  until  a  stated  time,  unless  cancelled  by 
mutual  consent,  was  held  to  be  binding  on  the  representative.  Wenticorth 
v.  Cock,  2  P.  &  D.  251  ;  and  10  Ad.  &  Ell.  42. 

4x4 
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A  testator  directed  his  widow  to  carry  on  his  husiness  until  the  young- 
est child  should  attain  21,  and  for  that  purpose  gave  her  "  the  entire 
use,  disposal  and  management  of  the  capital,  stock,  and  eflFects  in  the  trade, 
and  authorized  his  executors  to  augment  or  diminish  the  capital  from  time 
to  time  as  they  might  deem  proper;"  the  executors  renounced,  and  the 
widow  took  out  administration  ;  held,  that  the  specified  property  was  only 
liable  to  the  debts  incurred  by  the  widow  in  carrying  on  the  trade.  Cut- 
bush  V.  Cutbush,  1  Beav.  184. 

In  debt  for  rent  against  an  administrator,  as  assignee  of  the  intestate,  the 
defendant  pleaded,  in  discharge  of  liability  otherwise  than  as  administrator, 
that  the  intestate  underlet,  for  an  unexpired  term,  to  a  tenant  who  had 
become  insolvent  and  unable  to  pay  rent ;  that  the  premises  were  of  less 
value  than  the  rent,  viz.  of  the  value  of  a  certain  sum,  part  of  which 
defendant  had  paid  to  plaintiff,  and  part  towards  the  expense  of  a  party- 
wall  under  the  Building  Act  (14  Geo.  3,  c.  78.) ;  that,  before  the  rent  became 
due,  defendant  offered  to  surrender  all  his  interest  in  the  premises  to 
plaintiff,  who  refused  to  accept  them,  and  that  he  had  fully  adminis- 
tered, &c.  Replication,  that  the  premises  were  of  more  value  than  the  sum 
mentioned  in  the  plea,  viz.  of  the  value  of  the  rent;  and  that  defendant  did 
not  offer  to  surrender,  &c.  Issue  thereon.  Held,  that  the  real  value  of  the 
premises,  as  against  defendant,  must  be  taken  to  be  that  which  it  would 
have  been  if  he  had  not  himself  committed  a  breach  of  a  covenant  to  repair 
in  the  original  lease  :  held  also,  that  the  value,  as  between  plaintiff  and 
defendant,  was  not  affected  by  the  insolvency  of  the  under  tenant,  whose 
lease  also  contained  a  covenant  to  repair,  with  a  proviso  of  re-entry  for 
breach  and  for  nonpayment  of  rent.     Hornidge  v.  Wilson,  11  A,  &  E.  645. 

Where,  during  absence,  a  special  administrator  was  appointed,  it  seems 
that  although  the  acts  of  the  executor  were  admissible  against  the  adminis- 
trator, mere  declarations  are  not.    Rush  v.  Peacock,  2  M.  &  Ry.  162. 

In  trover  against  an  executor  for  a  watch,  alleging  a  conversion  within 
six  months  before  the  death  of  the  testatrix  (27  March  1839),  it  appearing 
that  the  watch  came  into  her  possession  in  March  1838,  and  that  upon  a 
demand  made  in  December  1838,  she  said  "she  should  consult  her  solici- 
tor;" it  was  held  sufficient  to  warrant  the  jury  in  finding  that  it  still  re- 
mained in  her  possession,  and  a  conversion  within  six  months  of  her  death. 
Richmond  v.  Nicholson,  8  Sc.  134. 

In  assumpsit  against  an  executor,  for  goods  sold  to  him  as  executor,  and 
for  work,  &c.,  performedybr  him  at  his  request,  held  to  be  necessarily  in- 
tended for  debts  due  from  him  in  his  own  right,  and  to  be  misjoined  with 
counts  for  money  paid  to  his  use  as  executor,  and  on  an  account  stated 
and  a  promise  by  him  as  executor :  and  judgment  was  arrested.  Corner  v. 
Shaio,  3  Mees.  &  W.  350. 

In  Beehs  v.  Strutt,  5  T.  R.  699,  it  was  held,  that  an  action  lay  not  on  a  pro- 
mise to  pay  a  general  legacy  to  be  implied  from  sufficiency  of  assets.  But  it 
was  held  in  Atkins  v.  Hill,  Cowp.  284,  Hawkes  v.  Saunders,  ib.  289,  that  an 
action  lay  upon  an  express  promise  in  consideration  of  assets. 

An  executor  having  assets  wherewith  to  pay  a  general  legacy  of  1,400  /. 
to  A.,  bequeaths  to  A.  an  annuity,  in  satisfaction  of  the  debt  or  sum  of 
1,200/.;  held,  that  the  1,200  /.  is  money  had  and  received  to  the  use  of  A. 
Gorton  v.  Dyson,  1  B.  &  B.  219. 

A  specific  legacy  vests  by  tiie  executor's  assent,  and  the  observations  in 
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Decks  V.  Strutt  must  be  confined  to  the  particular  facts  in  question.     Doe 
V.  Guy,  3  East,  120. 

In  Jones  v.  Tanner,  7  B.  &  C.  542,  supra.  Vol.  ii.  p.  454,  it  was  held  that 
an  action  does  not  lie  to  recover  a  distributive  share  on  an  express  promise ; 
and  that  Lord  Kenyon's  observations  were  applicable  to  actions  against  exe- 
cutors for  legacies  generally. 

An  action  is  maintainable  for  the  amount  of  a  legacy  allowed  to  remain 
in  the  hands  of  the  executor.     Ch-egory  v.  Hannan,  8  M.  &  P.  209. 

The  action  is  maintainable  for  the  amount  of  a  general  legacy,  stated 
in  the  executor's  account  to  be  retained  for  the  legatee.  Hart  v  Minors 
2  C.  &  M.  700.  ' 

(Action  against  Executor  de  son  tort,  p.  44G.) 
The  mere  ordering  the  funeral  and  appropriating  a  reasonable  sum  for 
that  purpose,  does  not  make  the  party  an  executor  de  son  tort ;  where  the 
defendant  had  received  a  debt  due  to  the  deceased,  and  applied  it  to  the 
l)urpose  of  the  funeral,  held  that  it  was  a  question  for  the  jury  to  say  if  the 
sum  were  more  than  was  reasonable  for  that  purpose  ;  if  he  receives  more 
he  in  effect  pays  it  out  of  the  assets.     Camden  v.  Fletcher,  4  M.  &  W.  378. 

{Assets,  p.  447.) 

In  Foster  v.  Blahelock,  5  B.  &  C.  328,  Vol.  ii.  449,  the  probate  was  taken  to 
be  evidence  of  assets  to  the  amount  covered  by  the  stamp. 

In  Steamy.  Mills,  4  B.  &  Ad.  657,  Littledale,  J.,  does  not  say  that  the  pro- 
bate stamp  is  not  evidence  of  assets,  but  says  that  the  stamp  in  such  case  is 
the  less  conclusive,  as  the  Stamp  Act  requires  the  whole  of  the  value  to  be 
sworn  to.  Parke,  J.,  says,  he  cannot  assent  to  the  decision,  but  says  nothing 
as  to  the  question  of  amount. 

In  Mann  v.  Lang,  3  Ad.  &  Ell.  699,  all  the  Judges  were  of  opinion,  that 
the  probate  stamp  was  admissible  evidence  to  prove  assets.  As  to  the  suf- 
ficiency to  prove  assets,  Denman,  L.  C.  J.,  observed,  it  may  be  difficult 
to  draw  a  line  so  as  to  fix  a  time  before  which  the  probate  would  not,  and 
after  which  it  would  constitute  sufficient  evidence ;  yet  after  a  certain 
time  acquiescence  would  be  the  strongest  evidence  that  the  amount  had 
come  to  the  hands  of  the  party  acquiescing.  It  is  clear,  however,  that  for 
some  purposes  the  probate  is  admissible  evidence  ;  it  shows  one  side  of  the 
account,  even  where  it  might  not  in  itself  be  sufficient  evidence. 

Littledale,  J.,  expressed  his  opinion,  that  the  stamp  on  the  probate  is 
admissible,  but  not  prima  facie  evidence  of  the  amount  of  assets.  He  ob- 
served that  in  Curtis  v.  Himt,  many  years  had  expired  since  the  probate. 

Patteson,  J.,  was  of  opinion,  that  the  stamp  was  not  any  evidence  by 
itself,  even  after  a  long  time  had  elapsed,  and  he  disapproved  of  Curtis  v. 
Hu7it,  and  Foster  v.  Blakelcck. 

Williams,  J.,  was  of  opinion,  that  the  evidence  was  admissible,  and  that 
the  amount  of  weight  to  which  such  evidence  was  entitled,  was  for  the  Judge 
and  jury. 

A  party  employed  successively  the  plaintiff  and  others  as  solicitors  in  a  suit 
in  Chancery,  and  eventually  and  after  her  death,  upon  revivor,  the  then 
attorney  obtained  a  decree,  and  an  order  for  the  Master  to  settle  the  costs 
of  all  parties,  which  when  settled  were  to  be  paid  as  directed,  viz.  the  costs 
of  the  plaintiffs  in  the  suit  to  their  then  solicitor,  and  of  the  defendants  to 
their  several  solicitors;  the  plaintiff,  one  of  the  original  solicitors,  having 
received  a  part,  and  a  judgment  of  assets  quando,  was  proceeding  to  enforce 
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the  juclgment,  when  tlie  executor  induced  him  to  stay,  undertaking  to  pay 
the  residue  of  his  bill  out  of  the  first  assets  ;  under  these  circumstances, 
upon  a  further  sum  being  awarded  out  of  Chancery  in  the  suit  in  respect 
of  the  same  costs,  it  was  held,  (per  Parke  and  Alderson,  B.B.,  contra,  Lord 
Abinger,  L.  C.  B.)  that  such  sum  was  assets  within  the  meaning  of  the 
undertaking.     Smedley  v.  Philpot,  3  M.  &  W.  573. 

The  testator  deposited  with  the  party  whom  he  made  his  executor 
a  polic3^,  as  security  for  a  debt,  and  for  a  further  advance,  which  the  office 
refused  to  pay,  unless  a  receipt  was  given  by  the  holder,  "  as  executor," 
and  which  he  did ;  held,  that  upon  the  plea  plene  adm.,  except,  &c.  that  the 
executors  were  only  chargeable  for  the  surplus  as  assets  after  payment  of 
the  debt.     Glaholm  v.  Rowntree,  6  Ad.  &  Ell.  710. 

Although  on  many  points  connected  with  assets,  the  admission  of  one 
executor  will  bind  the  other,  yet  the  admission  of  one  as  to  the  legal  effect 
of  a  deed,  was  held  not  to  do  so.     Fox  v.  Waters,  4  Perr.  &  D.  1. 

Where  an  executor  made  payments  from  time  to  time  on  account  of  a 
legacy  and  interest,  but  did  not  pass  the  account  at  the  Legacy-office  until 
nine  years  after  the  death,  when  there  appeared  a  considerable  surplus ; 
held  to  amount  to  such  an  admission  of  assets  as  to  enable  the  legatee  to  a 
decree  for  immediate  payment,  without  previously  taking  an  account  of  the 
testator's  estate.     Whittle  v.  Henning,  2  Beav.  396. 

Proof  of  furniture  bought  within  twelve  months,  and  seen  in  the  intes- 
tate's house  shortly  before  his  death,  \s.  primdfacie  evidence  of  assets.  Brit- 
ton  V.  Jones,  3  Bing.  N.  C.  676 ;  and  4  Sc.  393. 

{Payments  by,  p.  449.) 

AVhere  an  executor  makes  payments  to  simple  contract  creditors,  a  bond 
being  in  existence,  but  not  then  payable,  they  will  be  allowed ;  but  not 
to  legatees,  although  he  has  no  notice  of  the  bond.  Norman  v.  Baldry, 
6  Sim.  621. 

(3^4  TF.4,  c.  42,  s.  31.) 

The  effect  of  the  stat.  3  &.4  Will.  4,  c.  42,  s.  31,  is  to  throw  the  onus  on 
the  executor,  to  relieve  himself  from  costs  where  he  fails  in  the  suit ;  and 
the  Act  being  made  in  favour  of  defendants,  the  plaintiff  must  bring  a 
ground  for  the  interference  of  the  Court,  by  showing  some  misconduct  on 
the  part  of  the  defendant.  Godson  \.  Freeman,  2  Cr.  M.  &  R.  585;  1  Tyrw. 
&  Gr.  35  ;  and  4  Dowl.  543. 

The  Court  will  only  interfere  to  protect  him  from  costs  where  he  has  been 
led  into  the  suit  by  any  misconduct  of  the  defendant ;  and  it  is  not  enough 
that  he  merely  and  bond  fide  believes  the  debt  to  be  due.     lb. 

The  authority  of  a  single  Judge  is  co-ordinate  with  that  of  the  whole 
Court,  as  to  exempting  an  executor  (plaintiff)  from  costs;  and  the  Court 
refused,  therefore,  to  interfere  with  a  Judge's  order.  Maddocks  v.  Phillips, 
6  Nev.  &  M.  370. 

The  statute  applies  to  actions  brought  before  the  Act,  although  not  tried 
until  after.     Grant  v.  Kemp,  2  Cr.  M.  &  R.  636. 

Where  in  an  action  on  a  bond  above  twenty  years'  standing,  the  jurj-- 
found  for  the  defendant  on  a  plea  of  discharge  under  the  Insolvent  Act,  of 
which  it  appeared  the  plaintiff's  intestate  had  notice ;  held  that  there  being 
circumstances  which  ought  to  have  put  the  plaintiff  on  further  inquiry,  it 
was  not  a  case  to  exempt  him  from  the  payment  of  costs.  Engler  v.  Twisden, 
2  Bing.  N.  C.  263  ;  2  Sc.  427  ;  and  4  Dowl,  330. 
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{Competency.) 
A.  B.  an  executor,  and  one  of  the  residuary  legatees  under  a  will  on  the 
20th  of  November,  renounces  probate  of  the  will  (but  the  proxy  of  renuncia- 
tion is  not  recorded  until  the  2d  of  December)  and  on  the  22d  of  November, 
by  deed  of  gift,  conveys  his  interest  in  the  personal  estate  of  the  deceased  to 
C.  D.  (who  was  also  an  executor),  in  order  to  render  himself  a  competent 
witness  to  support  the  will:  held,  first,  that  the  proxy  of  renunciation  took 
effect  from  its  date ;  secondly,  supposing  the  renunciation  to  be  invalid, 
that  as  the  interest  under  the  will  was  conveyed  by  the  deed  of  gift,  the 
party  was  a  competent  witness  under  the  stat.  1  Vict,  c,  26,  s.  17.  Mun- 
day  and  another  v.  Slaughter,  2  Curt.  72. 

A  party  produced  as  a  witness  for  executors  propounding  a  will,  admit- 
ting that  he  retained  and  was  personally  liable  to  the  proctor  for  his  bill  of 
costs,  is  incompetent.     Handley  v  Edwards,  1  Curt.  722. 

Where  a  legatee  sued  the  executor  for  the  recovery  of  a  specific  legacy, 
viz.  a  bond  debt  ;  held,  that  the  obligor  having  a  direct  interest  in  prevent- 
ing its  being  enforced,  was  not  a  competent  witness  to  prove  that  the  cir- 
cumstances under  which  the  bond  was  executed  were  such  as  to  show  that 
it  was  irrecoverable.  Davies  v.  Morgan,  1  Beav.  405. 
EXTINGUISHMENT,  p.  455. 
Where  an  easement  has  become  extinct  by  unity  of  ownership,  and  the 
owner  wishes  to  grant  the  easement  with  the  premises  to  which  it  was 
formerly  appurtenant,  he  must  use  language  to  show  that  he  intended  to 
create  the  easement  de  novo.  See  Barlow  v.  Rhodes,  1  Cr.  &  M.  439;  infra, 
tit.  Way  ;   Clements  v.  Lambert,  1  Taunt.  205 ;  supra,  tit.  Common. 

Where  vacant  land  had  been  let  on  a  building  lease,  which  expired  in 
1824,  and  the  plaintiff"  had  become  possessed  of  a  house  erected  thereon, 
from  an  under  lessee,  and  had  enjoyed  therewith  a  right  of  using  a  passage 
adjoining  for  shooting  coals  into  his  cellar,  and  laying  waterpipes  thereto, 
and  the  original  lessor  had,  pending  the  lease,  granted  a  reversionary  lease 
of  the  plaintiff"'s  house  to  him,  with  all  and  singular  the  appurtenances,  to 
hold  from  the  day,  &c.  at  which  the  original  lease  would  end  and  determine ; 
held,  that  the  right  of  passage,  and  of  using  it  for  such  purposes,  passed 
under  the  reversionary  lease  as  a  necessary  incident  to  the  subject-matter 
demised,  although  not  specially  named  in  it,  and  that  upon  the  expiration  of 
the  original  lease,  the  lessor  never  having  for  a  moment  a  right  of  posses- 
sion, such  easement  was  not  extinguished  by  any  unity  of  possession. 
Hinchcliffe  v.  Earl  of  Kinnoul,  5  Bing.  N.  C.  2 ;  and  6  Sc.  650. 

A  party  has  an  estate  in  fee  in  land,  over  which  an  easement  exists,  and 
an  estate  for  years  in  land  in  respect  of  which  the  easement  exists ;  the 
easement  is  suspended  only,  not  extinguislied.  Thomas  v.  Thomas,  2  C.  M. 
&K.  34;5Tyr.  804. 

FACTOR. 
To  prove  a  factor  a  party  intrusted  with  a  dock-warrant,  within  the  mean- 
ing of  the  2d  section  of  the  6  Geo,  4,  c.  94,  it  must  be  shown  that  the  owner 
of  the  goods  intended  that  the  factor  should  be  possessed  of  it  at  the  time  of 
the  pledge,  or  should  exercise  the  power  which  the  possession  of  the  Ml 
gives  him  of  obtaining  the  dock-warrants  whenever  he  in  his  discretion 
might  think  fit.     Phillips  v.  Huth,  6  M.  &  W.  572. 
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FALSE  PRETENCES,  p.  455. 

Where  the  false  pretences  alleged  were,  that  the  prisoner  stated  that  he 
was  a  captain  in  the  East  India  Company's  service,  and  that  a  note  was  a 
good  and  valuable  security  for  the  sum  of  21  /. ;  held,  that  it  not  appearing 
that  the  note  was  his  own,  or  that  he  knew  it  to  be  worthless,  the  latter 
false  pretence  was  insufficient,  and  the  two  being  to  be  taken  together  as 
the  means  of  defrauding,  the  indictment  was  bad :  and  judgment  was  re- 
versed.    Wickha7n  v.  R.,  2  P.  &  D.  333  ;  and  10  Ad.  &  Ell.  34. 

An  attorney,  who  appeared  for  a  party  summarily  convicted  and  fined  2  /., 
represented  to  the  wife  that  he  had  before  i^revailed  in  compromising  a  similar 
case  for  1 1,  and  that  if  she  would  give  him  a  sovereign  he  would  go  and  do 
the  same  for  her,  it  appearing  that  he  had  never  made  any  such  application, 
but  that  both  the  fines  were  paid  in  full,  held  to  be  an  obtaining  money  by 
false  pretences.     R.  v.  Asterley,  7  C.  k.P.  191. 

A  count  alleging  the  pretence  to  have  been  made  to  A.  for  obtaining  an 
order  on  B.,  a  third  party,  to  deliver  goods,  does  not  charge  any  off"ence 
within  the  statute.     R.  v.  Tulhj,  9  C.  &  P.  227. 

The  obtaining  goods  on  a  cheque  drawn  by  the  prisoner  on  bankers  where 
he  had  no  account,  representing  that  he  had  an  account  there,  and  that  it 
would  be  paid,  is  within  7  &  8  Geo.  4,  c.  29,  s.  53,  and  the  indictment 
alleging  the  pretence  that  it  was  a  good  and  genuine  order  for  the  pay- 
ment, and  of  the  value  of  the  sum  stated,  is  sufficient.  R.  v.  Parker,  2 
Moody,  1. 

So  where  the  prisoner,  having  accepted  a  bill  drawn  by  the  prosecutor, 
had  stated  that  he  could  raise  all  the  amount  for  taking  it  up  except  300Z., 
which  the  prosecutor  consented  to  advance,  but  the  prisoner  applied  it  to 
his  own  use,  and  sufiered  the  bill  to  be  dishonoured;  the  Act  embraces 
every  mode  of  obtaining  money  by  false  pretences,  by  loan  as  well  as  by 
transfer ;  and  if  the  jury  in  such  case  be  satisfied  that  he  was  stating 
a  deliberate  falsehood  to  obtain  the  money,  and  that  he  knew  at  the 
time  he  had  not  the  funds  to  take  it  up,  and  meant  all  the  time  to  apply 
the  300  l.  to  his  own  use,  the  off'ence  was  complete.  R.  v.  Crossley,  2  Mo. 
&  R.  17. 

So  where  the  prisoner  went  into  a  shop,  wearing  the  academic  dress,  and 
stated  that  he  belonged  to  M.  College,  and  obtained  goods  ;  it  was  held  to  be 
a  false  pretence,  and  would  have  been  so  although  no  words  had  been  used. 
R.  V.  Barnard,  7  C.  &  P.  784. 

Where  the  party  obtained  money  by  a  pretence  which  he  knew  at  the 
time  to  be  false,  it  is  immaterial  that  the  party  from  whom  he  obtained  it 
laid  a  plan  to  entrap  him  into  the  offence.     R.  v.  Ady,  7  C.  &  P.  140. 

Where  the  prisoner  had  represented  himself  to  be  a  gentleman's  servant 
living  at  B.,  and  that  he  had  bought  twenty  other  horses  at  the  same  fair, 
which  he  had  at  an  inn,  and  that  if  the  prosecutor  would  take  down  his  filly 
there  he  would  pay  him  the  price  agreed ;  but  the  prosecutor  stated  that  he 
parted  with  his  filly,  not  on  account  of  his  believing  any  of  the  pretences 
charged,  bnt  because  he  expected  the  prisoner  would  call  at  the  inn  and  pay 
him;  it  was  held,  that  if  the  jury  believed  that  he  parted  with  his  property 
only  on  such  expectation,  the  prisoner  was  entitled  to  be  acquitted.  R.  v. 
Dale,  7  C.  &  P.  352. 

Where  goods  received  were  obtained  by  false  pretences,  it  was  held  that 
the  indictment,  alleging  only  that  the  prisoner  received  the  goods  knowing 
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them  to  liave  been  "  unlawfully  obtained,  taken,  and  carried  away,"  wai5 
insufficient ;  it  ought  to  appear  tbat  the  knowledge  was  of  their  having 
been  obtained  under  false  pretences,  to  bring  the  case  within  7  &,  8  Geo.  4, 
c.  29,  s.  55.     R.  V.  Wilson,  2  Moody,  52. 

(False  Qualification.) 
Upon  ;an  indictment  under  the  2  Will.  4,  c.  45  (Reform  Act),  for  giving 
a  false  answer  at  the  poll  as  to  having  the  same  qualification  as  registered  ; 
held,  the  voter  having  given  up  the  key  of  the  premises  to  the  landlord's 
agent  before  the  election,  who  had  delivered  it  to  another  occupant,  but 
whose  rent  commenced  after  the  election,  that,  in  the  absence  of  evidence 
showing  the  determination  of  the  tenancy,  the  indictment  could  not  be 
supported.     R.  v.  Harris,  7  C.  &  P.  253. 

FEOFFMENT,  p.  457. 

A  mother  and  daughter  being  seised  of  land,  by  deed  of  settlement  on 
the  marriage  of  the  latter,  in  consideration  of  the  marriage,  granted,  bar- 
gained, sold,  aliened,  enfeoffed,  and  confirmed,  and  undertook  and  agreed 
to  convey  and  assure  unto  trustees,  to  the  use  of  the  marriage,  certain  free- 
holds ;  livery  of  seisin  was  indorsed  on  the  deed,  but  no  names  were  sub- 
scribed :  held,  that  the  deed  operated  as  a  covenant  to  stand  seised,  and  that 
a  good  use  passed  to  the  husband,  but  that  possession  for  less  than  twenty- 
five  years  was  not  sufficient  to  raise  the  presumption  of  livery  having  been 
made.     Doe  v.  Davies,  2  M.  &  W.  603. 

FINE,  p.  457. 

An  examined  copy  of  the  record  of  a  fine,  levied  with  proclamations,  is 
as  good  evidence  of  the  fine  as  the  chirograph  itself  certified  by  the  officer. 
A  fine  was  proved  to  have  been  levied  of  the  estate  in  question,  in  1790, 
and  the  lessors  of  the  plaintiff'  gave  in  evidence  a  deed  of  conveyance  of 
part  of  the  property  in  1802,  by  the  conusor  of  the  fine  to  a  purchaser, 
which  stated  that  the  fine  was  levied  to  the  use  of  himself  in  fee;  this  deed 
was  received  without  objection  on  the  part  of  the  defendant;  held,  that  it 
was  good  evidence  as  a  declaration  of  the  uses  of  the  fine,  although  it  was 
not  proved  that  the  defendant  derived  title  under  the  conusor.  Doe  v. 
Ross,  7  M.  &  W.  102. 

M.,  after  a  devise  of  his  property  real  and  personal  to  P.,  purchased 
lands  in  fee,  and  procured  an  assignment  of  an  outstanding  term  of  years  to 
P.  as  his  trustee.  On  the  death  of  M.  without  republishing  his  will,  a 
moiety  of  the  fee  descended  to  P.'s  wife  as  coparcener  with  others  ;  but  P., 
thinking  himself  entitled  under  the  will,  entered  into,  and  took  the  profits 
of  the  whole  to  his  own  use,  and  afterwards  joined  his  wife  in  a  feoff'ment, 
and  fine  sur  cognizance de  droit  come  ceo,  with  proclamations:  held,  that  the 
term  was  not  merged  by  the  seisin  of  P.  in  right  of  his  wife  ;  that  the  feoff'- 
ment and  fine  were  not  void,  but  operated  as  a  disseisin  and  forfeiture  of 
the  term,  of  which  advantage  might  be  taken  by  entry  within  five  years, 
either  after  forfeiture  or  after  the  expiration  of  the  term  ;  that,  in  the  mean- 
time, the  term  might  be  treated  as  still  subsisting  for  the  purpose  of  enti- 
tling a  plaintiff^  in  ejectment  to  recover  on  a  demise  by  P.'s  personal  repre- 
sentative.    A  joint  demise  in  ejectment  cannot  be  supported  as  the  several 
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demise  of  one  or  more  of  the  lessors  whose  title  is  proved  at  the  trial ;  there- 
fore, where  the  demise  is  by  one  parcener  jointly  with  another  parcener 
and  her  husband,  whose  title,  jure  uxoris,  is  barred  by  fine  and  nonclaini, 
there  cannot  be  a  verdict  for  the  plaintiif.  Per  Patteson,  J. :  An  entry  to 
avoid  a  fine  with  proclamations,  though  not  authorised  by  the  party  in  whose 
behalf  it  was  made,  is  sufficiently  ratified  by  an  action  of  ejectment  founded 
on  it.    Doe  v.  Pett,  11  A.  &  E.  842. 

By  the  stat.  3  &  4  Will.  4,  c.  74,  s.  7,  it  is  enacted,  that  if  it  shall  be  appa- 
rent, from  the  deed  declaring  the  uses  of  any  fine,  that  there  is  in  the 
indentures,  record,  or  any  of  the  proceedings  of  such  fine,  any  error  in  the 
name  of  the  conusor  or  conusee  of  such  fine,  or  any  misdescription  or  omis- 
sion of  lands  intended  to  have  been  passed  by  such  fine,  then  and  in  every 
such  case,  the  fine,  without  any  amendment  of  the  indentures,  record,  or 
proceedino-s  in  which  such  error,  misdescription,  or  omission  shall  have 
occurred,  shall  be  as  good  and  valid  as  the  same  would  have  been,  and  shall 
be  held  to  have  passed  all  the  lands  intended  to  have  been  passed  thereby, 
in  the  same  manner  as  it  would  have  done  if  there  had  been  no  such  error, 
misdescription,  or  omission.  And  see  s.  8,  as  to  recoveries,  where  it  shall 
be  apparent  from  the  deed  making  the  tenant  to  the  writ  of  entry,  &c. 

{Fines,  Copyhold.) 

Where  a  corporation,  sole  or  aggregate,  become  possessed  of  lands  which, 
in  the  hands  of  a  tenant,  are  liable  to  seignorial  rights,  as  fines  and  for- 
feitures on  conviction  of  crimes,  &c. ;  held,  that  they  were  liable  to  indem- 
nify the  lord  in  respect  of  such  loss.  Thornton  v.  Bobin,  1  Moore,  438. 
Affirming  the  judgment  of  the  Court  of  Jersey. 

Where  upon  a  devise  of  copyhold  lands  to  trustees,  with  direction  that 
there  should  always  be  three,  and  one  having  died,  and  another  declined 
acting,  the  third  surrendered  and  took  a  new  grant  to  himself  and  two 
others ;  held  that  it  was  to  be  deemed  an  admission  of  all  three  to  a  new- 
estate,  and  the  fine  to  be  calculated  as  on  an  admission  of  the  three  de  novo, 
and  that  a  fine,  according  to  the  custom,  of  two  years'  improved  value  for 
the  first  life,  half  of  that  for  the  second,  and  half  of  the  last  sum  for  the 
third,  was  a  proper  mode  of  calculating  the  fine.  Sheppard  v.  Woodfordy 
5  M.  &  W.  608. 

So,  where  the  jury  found  that  an  arbitrary  fine  was  payable  on  a  grant 
by  the  custom  of  the  manor,  but  that  the  fine  claimed  on  the  addition  of 
lives  was  unreasonable  ;  held,  that  an  arbitrary  meant  a  reasonable  fine, 
and  that  the  principle  of  calculating  the  fine  on  addition  of  several  lives  by 
taking  two  years'  improved  value  on  the  first,  and  halving  it  for  the  second, 
and  halving  the  half  for  the  third,  and  so  on  in  geometrical  progression,  was 
a  reasonable  fine.     Wilson  v.  Hoare,  2  P.  &  D.  659. 

{Commutation.') 
See  the  provisions  as  to  the  commutation  of  fines,  &c.  in  copyhold  and 
customary  tenures,  and  for  the  enfranchisement  of  such  tenures,  4  Vict.  c.  35. 

FORCIBLE  ENTRY,  p.  459. 
Where  a  tenant  remains  in  apartments  after  the  expiration  of  his  term, 
the  landlord  is  not  justified  in  forcibly  asserting  his  right  to  the  possession 
by  expelling  him.     Newton  v,  Harland,  1  Scott,  N.  S.  474. 
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FOREIGN  CONSUL. 
Under  the  6  Geo.  4,  c.  87,  s.  20,  a  British  consul  at  a  foreign  port  being 
empowered  to  do  all  notarial  acts  which  any  notary  public  may  do,  that  of 
certifying  the  handwriting  and  authority  of  the  party  taking  the  affidavit 
of  acknowledgment  of  a  married  woman  was  held  to  be  included.     Barber 
in  re,  2  Bing.  N.  C.  268  j  2  Sc.  436  j  and  4  Dowl.  640. 

FOREIGN  LAW,  p.  459. 

In  a  suit  in  a  foreign  court  for  the  distribution  of  the  personal  estate  of  a 
party  domiciled  out  of  the  country,  it  is  bound  to  adopt,  in  the  interpreta- 
tion of  testamentary  instruments,  the  rules  of  construction  which  would 
prevail  in  the  country  where  the  party  was  domiciled,  but  it  is  not  bound  to 
adopt  foreign  rules  of  evidence,  every  court  being  governed  by  its  own 
rules  of  procedure.     Yates  v.  Thompson,  3  CI.  &  Fi.  545. 

A  party  domiciled  in  England,  but  possessed  of  a  real  estate  in  Scotland, 
died  intestate,  being  indebted  on  bonds  which  were  payable  by  the  heir 
out  of  the  proceeds  of  the  real  estate  in  Scotland ;  held,  that  the  right 
which  the  heir  in  Scotland  paying  moveable  debts  has  there  against  the 
personal  estate,  may  be  made  available  in  England,  where  the  personal 
estate  is  primarily  liable  for  the  payment  of  all  debts.  Winchelsea,  Earl  of, 
V.  Garatty,  2  Keene,  293. 

Assumpsit  upon  a  decree  in  Scotland,  plea,  alleging  that  the  defendant 
was  absent  and  had  no  notice  of  proceedings  there,  so  that  he  might  by 
himself  or  his  proctor  appear  and  answer,  and  that  the  decree  was  made  in 
his  absence,  and  thereby  was  contrary  to  natural  justice  and  wholly  void ; 
held  that  the  plea  was  a  mere  conclusion  of  law  and  not  traversable,  and  was 
no  answer  to  the  action,  it  not  being  denied  that  he  was  domiciled  and  resi- 
dent there  at  the  time  the  debt  accrued,  or  that  he  had  heritable  property 
there  ;  the  allegation  of  want  of  notice,  so  that,  ^c,  also  held  too  indistinct  a 
denial  of  liis  having  had  none.  Cowan  v.  Braidwood,  2  Sc.  N.  S.  138  • 
and  9  Dowl.  20.  ' 

A  foreign  judgment  is  impeachable  here  for  fraud ;  where,  therefore,  to  a 
bill  for  an  account  by  a  customer  against  the  defendants  (foreign  bankers) 
and  for  an  injunction  to  restrain  them  from  suing  on  a  foreign  judo-ment 
it  appeared  that,  notwithstanding  the  judgment,  the  balance  was  still 
greatly  in  favour  of  the  plaintiff,  the  demurrer  was  overruled.  Bowles 
v.  Orr,  1  Yonnge  &  C.  464. 

A  foreign  judgment  may  be  given  in  evidence  and  made  the  subject  of 
proceedings  in  another  country,  but  the  subject-matter  of  such  judgment  is 
liable  to  be  inquired  into ;  where,  therefore,  a  decree  in  the  Court  of  Chan- 
cery in  England  was  made  the  ground  of  suit  in  the  Irish  Court  of  Chan- 
cery, and  had  been  dismissed  on  a  sujiposed  want  of  jurisdiction,  the 
decree  of  the  latter  Court  was  reversed,  and  sent  back,  with  a  declaration 
that  the  propriety  of  the  English  decree  might  be  examined,  and,  if  sus- 
tainable in  part,  it  might  to  that  extent  be  executed  by  the  aid  of  the  Irish 
court,  although  other  parts  might  be  deemed  erroneous.  HouUitch  v.  Mar- 
quis of  Donegal,  8  Bli.  301  ;  and  2  CI.  &  Fi.  470. 

And  see  the  cases  there  collected.     Ibid.  350. 

Where  a  contract  made  in  France  was  for  the  payment  of  money  in 
England,  held  that  the  breach  being  in  the  latter,  and  where  the  suit  was, 
payment  of  interest  was  to  be  governed  by  the  law  of  England.  Cooper  y 
Earl  of  Waldegrave,  2  Beav.  282. 
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Assumpsit  for  freight  on  a  charter-party  executed  at  Java.  By  the  law 
of  Holland  such  contracts  are  made  by  a  notary,  and  entered  in  his  book, 
and  a  copy  is  given  to  each  party,  which  may  be  done  at  any  time,  signed, 
sealed,  and  attested  by  him ;  in  the  courts  of  Holland,  these  copies  are 
received  in  evidence  without  further  proof,  but  in  Java  the  notary's  book 
must  be  pi-oduced,  and  the  signature  of  the  notary  be  proved  ;  held,  that 
such  copy  could  not  be  considered  as  the  original  binding  document,  nor 
admitted  as  evidence  of  it  until  proved  to  be  an  examined  copy  according 
to  the  law  of  evidence  in  this  country.     Brown  v.  Thornton,  1  N.  &  P.  339. 

Although  a  general  stoppage  of  payments  by  a  foreign  trader  necessarily 
amounts  to  a  refusal  at  the  time  of  such  stoppage,  yet  where  the  suspension 
arose  from  the  stoppage  of  the  house  of  agency  in  this  country,  the  Judicial 
Committee  held  that  it  established  only  the  ouverture  de  lafailllte  from  the 
time  of  actual  stoppage  abroad ;  a  mere  refusal,  not  followed  by  a  cessation 
of  payment,  was  held  not  to  establish  such  ouverture  de  la  faillite  within 
the  Art.  441  of  the  Code  de  Commerce  of  France.  D^Epinay  v.  SaunderSy 
1  Moore,  103. 


FOREIGN  STATES, 

Where  this  country  has  introduced  its  own  municipal  law  into  a  conquered 
or  ceded  country,  not  in  all  its  branches,  but  only  siih  modo ;  held,  that  it 
does  not  draw  with  it  the  law  incapacitating  aliens  from  holding  and  trans- 
mitting real  estate ;  and  semh.,  the  Mortmain  Act  does  not  extend  to  the 
East  India  British  possessions.  Lyons,  Mayor,  Sfc.  v.  East  India  Co.,  1 
Moore,  288. 

FORGERY,  p.  460. 

An  indictment  for  forging  and  uttering  a  deed,  stating  it  as  purporting  to 
be  made  on,  &c.,  (stating  the  date)  between,  &c.,  (stating  the  parties)  and 
purporting  to  be  an  underlease  by  the  one  to  the  other  of  certain  premises 
therein  mentioned,  subject  to  the  rent  of,  &c.,  (stating  it)  and  purporting 
to  contain  a  covenant  for  the  payment  of  the  yearly  rent,  is  sufficient  under 
the  2  &  3  W.  4,  c.  123,  s.  2.     JR.  v.  Davies,  9  C.  &  P.  427. 

A  charge  of  uttering  a  forged  bill  of  exchange  is  not  supported  by  proof 
of  the  acceptance  only  being  forged,  which  is  a  distinct  offence.  R.  v.  7/or- 
icell,  1  Ry.  &  M.  405. 

A  forged  paper,  in  the  following  form:  "Please  let  the  lad  have  a  hat, 
and  I  will  answer  for  the  money. — E.  B.,"  is  a  forged  request  for  the  delivery 
of  goods,  and  it  is  not  the  less  so  because  it  may  also  be  a  forged  under- 
taking for  the  payment  of  money.     R.  v.  White,  9  C.  &  P.  282. 

(Joint.) 

Three  prisoners  (foreigners)  were  indicted  for  feloniously  engraving  and 
making  two  parts  of  a  promissory  note  of  the  Emperor  of  Russia.  The  in- 
dictment was  framed  upon  the  stat.  11  Geo.  4  &  1  W.  4,  c.  60,  s.  19.  The 
plates  were  engraved  by  an  Englishman,  who  was  an  innocent  agent  in  the 
transaction.  It  appeared  that  two  of  the  prisoners  only  were  present  at  the 
time  when  the  order  was  given  for  the  engraving  of  the  plates,  but  they 
said  they  were  employed  to  get  it  done  by  a  third  person,  and  there  was 
some  evidence  to  connect  the  third  prisoner  witli  the  other  two  in  siibse- 
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quent  parts  of  the  transaction.  The  riuestions  left  to  the  jury  were  1st 
whetlier  the  two  who  gave  the  order  for  the  engravin-  knew  the  iiafre' 
of  the  instrument;  and,  2dly,  whether  all  three  concurred  in  the  order 
given.  The  Judge  told  the  jury  tliat  in  order  to  find  all  three  o-uilty 
they  must  be  satisfied  that  they  jointly  employed  the  enprnvor,  b.S  that 
It  was  not  necessary  that  they  should  all  have  been  present' when  the  order 
was  given,  as  it  would  be  sufficient  if  one  first  communicated  with  the  other 
two,  and  all  three  concurred  in  the  employment  of  the  engraver.  His  Lord- 
ship also  said,  that  he  was  inclined  to  think  that  if  the  prisoners,  by  means 
of  the  engraver,  caused  the  plates  to  be  engraved,  they  would  be  within  the 
provisions  of  the  statute,  whether  they  knew  the  nature  of  the  instrument 
engraved  or  not ;  but  intimated  that,  if  it  became  necessary,  that  matter 
might  be  made  the  subject  of  further  consideration.  The  jury  found  the 
two  guilty  who  gave  the  order,  and  added  that  they  considered  they  knew 
the  nature  of  the  instrument.  The  third  prisoner  was  acquitted/  R  v 
Mazeau,  9  C.  &  P.  670. 

{Uttering,  p.  108.) 
The  prisoner  deposited  a  forged  acceptance  with  bunkers,  saying  that  he 
hoped  it  would  be  accepted  as  a  security  for  what  he  owed,  to  which  the 
manager  of  the  bank  replied  that  it  would  depend  on  the  result  of  inquiries 
as  to  the  acceptor;  this  was  held  to  I)e  a  sufficient  utterin"-,  R.y.  Cooke 
8  C.  &  P.  582.  "  ' 

{Intent,  p.  468.) 
If  a  person  know  the  acceptance  of  a  bill  of  exchange  to  be  forged,  and 
utter  it  as  true,  and  believe  that  his  bankers,  to  whom  he  utters  it,  will 
advance  money  on  it,  which  they  would  not  otherwise  do,  that  is  evidence  of 
an  intent  to  defraud,  upon  which  a  jury  ought  to  act;  and  a  person  is 
not  the  less  guilty  of  forgery  because  he  may  intend  ultimately  to  take 
up  the  forged  bill,  and  may  suppose  that  the  party  whose  name  is  forged 
will  be  no  loser :  and  the  fact  that  the  bill  has  been  since  paid  by  the  prisoner 
will  make  no  difference,  if  the  offence  has  once  been  complete  at  the  time 
of  the  uttering,  R.  v.  Geach,  9  C.  &  P.  499. 

Where  a  party  utters  what  he  knows  to  be  a  forged  instrument,  it  is 
a  consequence  that  he  intends  to  defraud  the  party  to  whom  he  utters  it ; 
semble,  also,  that  if  a  party  write  an  acceptance  on  a  blank  stansp,  which  is 
afterwards  filled  up  by  another  who  is  in  league  with  him,  this  does  not 
amount  to  a  forgery  by  such  party  of  the  acceptance  of  a  bill.  R.  v.  Cooke 
8  C.  &  P.  582.  ' 

Semble,  where  the  prisoner  is  himself  a  partner  in  a  bank,  and  knowindy 
utters  a  forged  acceptance  to  that  bank,  counts  laying  an  intent  to  defralul 
"^."  (another  of  the  partners)  "  and  others"  cannot  be  supported  R  v 
Cooke,  8  C.  &  P.  586. 

Where  the  prisoner  gave  his  employer  a  bill,  subscribed  with  a  receipt 
for  the  price  of  goods,  and  the  jury  found  that  it  was  uttered  for  the  pur- 
pose of  deceiving  his  employer  into  a  belief  that  money  which  he  had 
given  the  prisoner  had  been  applied  to  the  purpose  for  which  it  had  been 
obtained,  and  that  it  was  a  mere  pretence  and  fraud  ;  it  was  held,  that  he 
was  properly  convicted  of  uttering  tlie  forged  receipt,  with  intent  to  de- 
fraud.     R.  V.  Martin,  1  Ry.  &  M.  483 ;  and  7  C.  &  P.  549. 

If  the  jury  find  that  the  prisoner  uttered  a  bill  as  true,  meaning  it  to  be 
taken  as  such,  and  that  at  the  time  of  such  uttering  he  knew  it  to  be  forged, 
VOL.  III.  4  y 
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they  ought  to  find,  as  a  necessary  consequence,  an  intent  to  defraud.    R.  v. 
Hill,  8  C.  Sc  P.  274. 

Whether  the  prisoner  by  the  forgery  intended  to  defraud  bankers  with 
whom  he  had  deposited  guarantees  to  a  large  amount,  is  a  question  for  the 
jury.     a.  V.  James,  7  C.  &  P.  557. 

Where  from  previous  dealings  a  party  has  used  the  name  of  another  on 
bills,  under  a  bond  fide  belief  that  he  had  authority  to  do  so,  and  without 
intention  to  defraud,  the  jury  ought  to  acquit  him.  R.  v.  Parish,  8  C.  &  P. 
94;  and  see  R.  v.  Forbes,  7  C.  &  P.  234. 

Where  the  witness  for  the  prosecution  had  sworn  that  he  received  a  forged 
bill  from  the  prisoner,  and  on  cross-examination  stated  that  he  and  the  pri- 
soner took  a  blank  stamp  to  the  prosecutor,  who  returned  it  to  the  prisoner 
with  his  name  upon  it,  the  Judge  would  not  allow  the  prosecutor  to  cross- 
examine  the  witness,  nor  to  show  the  latter  statement  to  be  untrue,  and 
that  the  witness  had  made  different  statements  to  other  persons.  R.  v. 
Farr,  8  C.  &  P.  768. 

{Forged  Request.) 
On  an  indictment  for  uttering  a  forged  request  for  the  delivery  of  goods, 
it  appeared  that  the  forged  instrument  was  a  letter  requesting  the  prose- 
cutor to  let  the  prisoner  have  such  things  as  he  wanted,  and  went  on  to 
allege  a  previous  statement  of  the  prisoner  that  the  person  whose  letter  it 
purported  to  be  had  money  in  her  hands  to  which  the  prisoner  would  be 
entitled ;  it  was  held,  that  such  letter  was  a  forged  request  within  the 
11  Geo.  4,  and  1  Will.  4,  c.  66,  s.  10.     R.  v.  Thomas,  2  Moody,  16. 

The  punishment  of  death  is  now  abolished  in  all  cases  of  forgery,  by 
1  Vict.  c.  84. 

FRAUD,  p.  471. 

A  son,  on  his  father's  behalf,  entered  into  an  excutory  contract,  and 
before  its  completion  stated  that  his  father  was  going  to  receive  money, 
and  referred  to  an  advertisement  in  a  provincial  paper,  announcing  facts  in 
reference  to  his  father's  supposed  title  to  receive  it;  held,  that  in  the  alj- 
sence  of  any  other  advertisement,  an  advertisement,  containing  a  state- 
ment of  all  those  facts,  was  admissible  in  evidence  to  show  a  fraudulent 
compact  between  the  father  and  the  son,  although  after  the  contract  entered 
into,  inducing  the  plaintiif  to  go  on  with  the  contract.  Lucas  v.  Godwin, 
3  Bing.  N.  C.  737. 

A  Frenchman  who  has,  in  the  Admiralty  Court,  set  up  a  Portuguese  as 
the  owner  of  goods,  and  by  that  means  obtained  a  decree  that  they  are 
neutral,  cannot  be  allowed  to  recover  them  from  that  Portuguese  as  his  own. 
De  Metton  v.  De  Mellon,  2  Camp.  C.  420. 

In  consequence  of  the  embarrassment  of  the  affairs  of  a  joint-stock 
company,  the  shareholders  by  deed  empowered  a  committee  to  certify 
w^hat  sum  would  be  necessary  to  satisfy  the  claims  on  the  company,  and 
the  proportion  each  shareholder  should  pay,  and  which  the  defendant 
amongst  others  covenanted  to  pay ;  in  an  action  thereon,  alleging  that  —  /. 
had  been  so  certified,  and  that  —  I.  was  the  proportion  of  the  defendant, 
and  a  demand  on  and  refusal  by  him  ;  pleas,  amongst  others,  one  traversing 
that  the  committee  had  certified,  as  the  fact  was;  and  another  that  such 
sum  was  not  necessary  to  satisfy  the  claim,  &c.,  and  that  the  committee  had 
fraudulently  signed  such  certificate ;  and  it  appeared  that,  on  a  similar 
certificate,  the  defendant  had  paid  a  portion  of  the  sum  awarded  against 
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him,  and  that  the  subsequent  certificate  had  been  made  for  the  same 
amount  to  avoid  confusion  amongst  the  other  contributors,  and  that  the 
defendant  had  notice  that  he  would  be  allowed  to  deduct  his  former  payment 
out  of  the  subsequent  claim :  held,  that  the  second  certificate  being  erro- 
neous in  fact,  did  not,  under  the  circumstances,  necessarily  amount  to  fraud 
in  law.     Wilson  v.  Butler,  4  Bing.  N.  C.  748;  and  G  Sc.  541. 

Where,  in  case  by  the  owner  of,  goods  against  a  shipowner,  for  loss  by 
the  unskilful  loading  of  them,  and  also  for  contribution,  it  appeared  thiit 
it  had  been  agreed  merely  to  try  the  question  as  to  a  particular  custom  of 
loading  such  goods,  and  the  defendant  having,  by  pleading  a  set-off,  en- 
deavoured to  snap  a  verdict,  the  Court  set  aside  the  plea,  on  payment  into 
court  of  the  amount  claimed  by  it.  Gould  v.  Oliver,  4  Bing.  N.  C.  676; 
and  6  Sc.  884. 

Where  it  is  once  shown  that  a  party  executing  a  deed  is  aware  of  its  con- 
tents, evidence  that  he  was  induced  to  execute  it  by  previous  fraudulent 
misrepresentations  is  inadmissible  under  a  plea  that  it  was  obtained  by 
fraud  and  covin.     Mason  v.  Ditchbourne,  1  Mo.  &  R.  460. 

( Comjiosition  ivith  Creditors.) 

Where  a  creditor,  holding  a  policy  as  a  security  for  his  debt,  refused  to 
sign  the  composition  deed,  unless  the  policy  were  assigned  to  him,  which 
was  done,  it  was  held  to  be  a  fraud  on  the  other  creditors,  and  that,  the 
party  assigning  the  policy  having  become  bankrupt,  his  assignees  were 
entitled  to  recover  the  amount  received  on  the  policy,  although  the  com- 
position had  never  been  paid.     Alsager  v.  Spalding,  4  Bing.  N.  C.  407. 

A  party  before  executing  a  composition  deed  may  stipulate  for  retaining 
the  value  of  a  security,  but  he  cannot  by  executing  it  secure  to  himself  any 
separate  advantage  not  stipulated  for  in  the  deed :  where  a  parly  had  so 
stipulated  before  signing  the  deed,  and  afterwards  received  dividends,  but 
took  no  steps  to  make  the  further  advantage  secured  to  him  known  to  the 
creditors,  some  of  whom  held  back  until  he  had  signed  ;  it  was  held  that  he 
•was  liable  to  bring  in  the  amount  of  the  security.  Cullingworth  v.  Lloyd, 
2  Beav.  385. 

Where  on  a  composition  deed  the  plaintiff,  before  executing  it,-X)htained 
a  bill  to  be  indorsed  to  him  for  a  further  sum  than  that  secured  by  the  bill 
to  be  given  under  the  deed,  held  that  the  whole  agreement  was  void,  as  a 
fraud  on  the  other  creditors,  and  that  he  could  not  recover  even  for  the  amount 
of  the  composition,  although  nothing  had  been  received  on  the  bill  so  in- 
dorsed.    Hoioden  v.  Haigh,  3  P.  &  D.  661. 

See  further,  Pendlebwy  v.  Walker,  4  Y.  &.  C.  424. 

Where  an  hotel-keeper,  at  the  time  of  his  licence  expiring,  being  in  diffi- 
culties, assigned  all  his  stock  in  trust  to  continue  the  trade,  and  out  of  the 
profits  to  pay  a  dividend  to  such  creditors  as  would  execute  the  deed  of 
assignment,  and  a  licence  was  afterwards  taken  out  and  assigned  to  the 
trustee ;  it  was  held,  first,  that  the  assignment  of  the  trade,  &,c.  at  the  time 
when  there  was  no  licence,  did  not  render  it  illegal,  it  not  being  certain 
nor  intended  that  anything  illegal  should  be  done ;  but  secondly,  that  as 
by  sharing  the  profits,  the  creditors  executing  the  deed  of  assignment,  might 
become  partners,  (a  liability  they  were  not  bound  to  submit  to,)  the  assign- 
ment was  not  valid.     Oicen  v.  Bode,  6  Nev.  &  M.  448 ;  and  5  Ad.  k.  Ell.  28, 
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(Ldchrs.) 
Case  ao-ainst  the  Bank  of  England  for  not  transferring  stock  of  a  testa- 
trix to  the  plaintiff,  the  executor ;  pleas,  first,  not  guilty ;  secondly,  that 
the  deceased  was  not  possessed  of  the  stock:  it  was  proved  at  the  trial 
that  the  testatrix,  a  very  aged  person,  had,  with  her  nephew,  a  clerk  in 
the  Bank,  up  to  a  late  period,  always  received  the  dividends,  but  she  had 
also  been  personated  at  the  Transfer-office  by  a  female  taken  by  the  nephew, 
and  which  female  forged  the  signature  of  the  testatrix  to  the  transfer  of 
several  portions  of  the  stock,  and  the  jury  having  found  that  the  testatrix 
had  the  means  of  knowing  that  such  transfer  had  been  made,  although  she 
did  not  appear  to  have  actually  known  thereof,  and  was  guilty  of  gross 
negligence  in  leading  the  defendants  to  believe  that  she  sanctioned  those 
transfers,  and  that  there  was  no  negligence  in  the  Bank  in  transferring 
without  ascertaining  the  identity  of  the  testatrix,  it  was  held,  that  the 
facts    constituted  an  answer   to   the    action.      Coles  v.  Bank  of  England, 

2  P.  &  D.  521. 

{Acquiescence.) 
Where  it  was  alleged  that  the  agent  of  the  former  owner  of  estates 
devised  to  the  plaintiff,  had,  under  an  assertion  that  he  had  a  secret  by 
w^iich  the  plaintiff's  title  might  be  impeached,  within  a  few  days  after 
the  decease  of  such  former  owner,  obtained  a  conveyance  of  part  of  those 
estates  in  discharge  of  a  settled  balance,  alleged  to  be  due  to  him,  and 
the  plaintiff  had,  under  legal  advice,  acquiesced  and  confirmed  the  trans- 
action, but  after  a  lapse  of  above  fifteen  years,  sought  to  open  the  accounts 
on  the  ground  of  fraud,  the  House  of  Lords  affirmed  the  judgment  below, 
dismissing  the  bill.     Be  Montmorency  v.  Devereux,  1  West,  04. 

FRAUDS,  STATUTE  OF. 
{Surrender  by  operation  of  Law,  p.  474.) 

Where  a  party  being  yearly  tenant,  in  the  course  of  a  current  half  year 
entered  into  an  agreement  with  his  lessor,  the  one  to  let,  and  the  Dther  to 
take,  a  fourteen  years'  lease,  determinable  at  the  option  of  either  at  the  end 
of  seven  years,  at  a  rent  payable  half  yearly,  it  was  held  to  amount  to  a 
lease,  although  the  parties  might  not  contemplate  the  legal  consequences  of 
the  surrender  of  the  previous  term  and  the  merger  of  the  accruing  rent. 
Doe  V.  Benjamin,  1  P.  &  D.  440. 

Where  two  parties,  tenants  of  different  premises,  verbally  agreed  to 
exchange  holdings,  and  to  pay  the  respective  rents,  and  each  took  pos- 
session of  the  other's  land  on  the  same  day,  and  the  transaction  was 
communicated  the  day  after  to  the  common  agent  of  both  landlords,  who 
expressed  his  concurrence ;  held  to  be  evidence  for  a  jury  of  a  new  demise, 
and  to  be  sufficient  to  constitute  a  surrender  by  operation  of  law.  Bees 
v.  Williams,  2  Cr.  M.  &  K.  581  ;  and  1  T.  &  G.  23. 

An  insufficient  notice  to  leave  the  premises  given  by  the  tenant,  and 
accepted  by  the  landlord,  does  not  amount  to  a  surrender  by  operation  of 
law ;  there  cannot  be  a  surrender  to  operate  in  fiituro.     Doe  v.  Mihcard, 

3  Mees.  k  W.  328. 

{Original  Consideration,  p.  478.) 
The  defendant  was  appointed  surveyor  of  works  to  be  done  by  H.,  and 
the  plaintiff  agreed  to  supply  materials  for  H,,  upon  the  defendant's  under- 
taking to  pay  the  plaintiff  for  them  out  of  monies  to  be  received  by  him  on 
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Hccount  of  //.,  the  Inttei-  giving  an  order  lor  that  purpose  ;  held,  tlmt  it 
was  an  original  and  not  a  collateral  promise  on  the  part  of  the  defendant; 
and  that,  having  received  monies,  and  the  order  of //.,  he  was  liable  on  such 
special  promise,  although  not  in  writing.  Andrews  v.  Smith,  2  Cr.  M.  &  R. 
627;  andl  T.&G.  173. 

So  where  the  defendant  had  taken  the  stock  of  a  party,  and  undertaken 
to  satisfy  the  creditors,  tlie  plaintiff  agreeing  to  withdraw  his  execution 
wliieh  he  had  issued.     Bird  v.  Gammon,  3  Bing.  N.  C.  883. 

Wliere  two  debtors  were  taken  on  a  joint  execution,  and  one  was  dis- 
charged by  the  plaintiff  upon  terms,  it  was  held  to  discharge  the  co-debtor, 
and  °a  promise  by  a  third  party  to  pay  the  debt  in  order  to  procure  the 
release  of  the  latter,  was  held  to  be  without  sufficient  consideration.  Her- 
ring  v.  Dobell,  8  Dowl.  604. 

(Within  One  Year,  S^-c,  p.  477.) 

A  party  agreed  with  the  plaintiff  to  work  for  him  at  a  particular  trade  for 
twelve  months,  and  so  on  from  twelve  months  to  twelve  months,  and  to 
give  twelve  months'  notice  if  he  should  quit ;  but  he  afterwards  quitted  and 
went  to  work  for  the  defendant :  in  an  action  against  the  latter  for  harbour- 
ing and  detaining  his  servant,  it  was  held  that  the  agreement  being  signed 
only  and  binding  on  one  side,  without  any  reciprocal  benefit  on  the  other, 
was  void,  as  nudum  pactum,  and  that  it  was  competent  to  the  defendant  to 
raise  the  objection.     Sykes  v.  Dixon,  1  P.  &  D.  403. 

(Interest  in  Land,  p.  479.) 
Where  an  Act  contained  a  clause  expressly  declaring  that  the  shares  of  a 
railway  company  sh-uld  be  personal  property  to  all  intents  and  purposes, 
it  was  held,  that  a  sale  of  such  shares  was  not  within  the  Statute  of  Frauds, 
as  being  of  an  interest  in  land,  and  therefore  might  be  by  verbal  contract ; 
and  it  appears  that  this  would  have  been  so,  even  if  the  Act  had  contained 
no  such  clause.     Bradleij  v.  Holdsworth,  3  M.  &  W.  422. 

(Section  17,  Goods,  Wares,  Sfc,  p.  487.) 
Shares  in  a  joint-stock  banking  company  are  not  goods,  wares,  or  mer- 
chandizes, within  this  clause.  In  assumpsit  for  refusing  to  complete  a  transfer 
of  such  shares  sold  by  defendant  to  I'daintift;  the  defendant  pleaded  that 
the  contract  was  for  the  sale  of  an  interest  in  land  belonging  to  the  com- 
pany, and  that  there  was  no  memorandum  in  writing,  &c.,  according  to  the 
form  of  the  statute.  Held,  upon  a  traverse  of  the  plea,  that  it  was  not 
enough  for  defendant  to  show  by  parol  evidence  that  the  company  was  in 
the  actual  possession  of  real  estate,  without  further  proof  of  the  title  of  the 
company,  and  the  interest  of  the  shareholders  therein.  Qtuerc,  whether, 
supiwsing  the  company  to  be  proprietors  of  land,  such  shares  are  an  interest 
in  land  within  sect.  4  of  the  Statute  of  Frauds  ?  Humble  v.  Mitchell,  11  A. 
&  E.  205. 

(Acceptance,  p.  489.) 
In  assumpsit  for  goods  sold  and  delivered,  where  the  price  is  above  10  l, 
and  nothing  paid  as  earnest  to  bind  the  bargain,  nor  any  memorandum 
in  writing  signed  by  the  agent  or  his  party :  two  things  must  be  prov»ti 
to  entitle  the  plaintiff  to  recover ;  first,  that  the  order  for  the  goods 
was  in  fact  given  by  the  defendant ;  and  secondly,  that  there  was  an 
acceptance  by  him  with  intent  to  take  to  them  as  owner.  Smith  v.  Itoll, 
9  C.  &  P.  696. 

In  debt  lor  good.^  (a  Hrc-ciigiiic),  upon  the  (iuestiou  whether  the  dcieiidaut 
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had  ac('Pj)te(l  it  within  the  meaning  of  the  Statnte  of  Frauds,  it  appeared 
that  he  liad  once  brought  a  person  to  the  plaintiff's  yard  to  look  at  the 
engine,  and  being  asked  what  he  meant  to  do  with  it,  he  mentioned  two  or 
three  parties  who  were  likely  to  want  it,  and  at  another  time  he  said  he  had 
a  concern  in  the  engine ;  it  was  held,  under  these  circumstances,  that  if  the 
jury  were  satisfied  that  the  defendant  treated  and  dealt  with  it  as  his  own, 
the  plaintiff  was  entitled  tu  recover.     Baines  v.  Jevons,  7  C.  &.  P.  288. 

(Alteration,  Waiver,  Sj'c,  p.  491.) 

Where  an  agreement  for  a  lease  contained  a  stipulation  for  a  mode  of 
valuation,  it  was  held,  that  it  was  to  be  taken  to  be  and  continue  entire, 
and  that  such  stipulation  could  not  be  waived  by  parol.  Harvey  v.  Grab- 
ham,  5  Ad.  &  Ell.  73. 

In  assumpsit  for  not  completing  an  agreement  to  assign  a  lease  of  pre- 
mises, it  Avas  held  that  the  day  stated  in  the  contract  for  completing  the 
purchase  of  an  interest  in  land,  could  not  be  varied  by  parol,  as  being  a 
contravention  of  the  Statute  of  Frauds ;  but  that  the  failure  to  procure  a 
licence  to  assign,  or  to  register  previous  assignments  before  the  day  stipu- 
lated for  such  completion  of  the  contract,  being  imperfections  capable  of 
being  removed,  were  not  breaches  of  the  agreement.  Stmcell  v.  Robinson, 
3  Bing.  N.  C.  928. 

After  a  written  contract  for  the  purchase  of  several  lots  of  land  to  which 
a  good  title  was  to  be  made,  it  was  found  that  a  good  title  could  not  be 
made  as  to  one  lot,  but  the  defendant  agreed  by  parol  to  waive  the  condi- 
tion as  to  that  ;  held,  in  an  action  to  enforce  the  performance  of  the  con- 
tract, that  the  Statute  of  Frauds  excluding  all  oral  evidence  as  to  con- 
tracts for  the  sale  of  lands,  the  contract  sought  to  be  enforced  could  be  proved 
by  writing  only.    Goss  v.  Lord  Nugent,  u  B.  &  Ad.  58  ;  and  2  Nev.  &.  M.  28. 

FRAUDULENT  CONVEYANCE,  p.  494. 

If  a  person  expecting  a  fieri  facias  to  be  sued  out  against  him,  make  an 
assignment  by  deed  of  his  goods  to  trustees  for  the  benefit  of  his  creditors, 
and  the  goods  be  afterwards  taken  under  the  fieri  facias,  and  an  action  of 
trover  for  them  be  brought  against  the  sheriff  by  the  assignees,  it  is  a 
question  for  the  jury,  under  all  the  circumstances,  whether  the  deed  was 
fraudulent  or  not,  that  is,  whether  it  was  bond  fide  meant  to  convey  the 
goods  to  the  trustees  for  the  benefit  of  the  creditors  generally,  or  whether  it 
vvas  a  pretext  only,  and  the  goods  were,  notwithstanding  the  deed,  really  to 
belong  to  the  assignor :  and  this  is  a  question  of  fact,  and  not  a  question  of 
law.     Riches  v.  Evans,  9  C.  &  P.  640. 

The  fact  that  a  deed  of  this  kind  was  executed  w^itb  intent  to  avoid  a 
particular  execution,  does  not  in  point  of  law  make  it  void,  neither  will  the 
fact  of  the  assignor  remaining  in  possession,  according  to  the  terms  of  the 
deed,  set  it  up  if  the  jury  think  that  the  deed  was  a  fraud.     Ibid. 

Goods  in  the  possession  of  M.  W.  having  been  distrained,  the  amount 
was  paid  by  the  plaintiff  as  for  rent  due  from  S.  W.,  who  afterwards  exe- 
cuted an  assignment  of  them  to  the  plaintiff;  and  upon  the  bankruptcy  of 
M.  W.,  although  still  in  possession  of  the  goods,  no  claim  was  ever  made 
upon  him  by  M.  VF.'s  assignees  ;  it  was  held,  that  in  the  absence  of  any  evi- 
dence of  fraud,  the  title  of  the  plaintiff  was  sufficiently  made  out.  Burling 
V.  Patterson,  9  C.  &  P.  570. 

Where  a  party,  being  at  the  time  insolvent,  alienated  an  annuity,  it  was 
held,  that  (although  only  a  chose  in  action)  by  the  13  Eliz.  c.  5,  in  connexion 
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with  the  Insolvent  Act,  7  Geo.  4,  c.  57,  such  alienation  was  fraudulent  and 
void.    Norcutt  v.  Dodd,  1  Cr.  &  Ph.  100. 

A  bond  does  not  come  under  the  notion  of  goods  or  chattels,  within  the 
St.  13  Eliz.  c.  5,  as  to  fraudulent  alienations.  Sims  v.  Thomas,  4  P.  &  D. 
233.  See  further  as  to  fraudulent  conveyances,  Ward  v,  Audland,  8  Sim. 
571  ;  1  Coop.  Ch.  C.  176.  Doe  d,  Barnes  v.  Rowe,  4  Bing.  N.  C.  737. 

FRIENDLY  SOCIETY. 

Authority  of,  to  make  resolutions.    Tyrrell  y.  Woollcy,  2  Scott,  N.  S.  171. 

GAME. 

{Gamekeeper,  p.  501.) 
In  trover  for  a  gun,  the  defendant  justified  the  seizing  of  it  under  1  &  2 
AVill.  4,  c.  32,  s.  13 ;  it  appeared  that  his  deputation  as  gamekeeper  had 
been  granted  and  enrolled  with  the  clerk  of  the  peace  prior  to  the  Act 
taking  effect,  but  not  under  the  Act ;  held  that  he  was  not  entitled  to  the 
privilege  conferred  by  it,  of  notice  of  action,  and  of  giving  all  matters  in 
evidence  under  the  general  issue,  Bushv.  Green,  4  Bing.  N.  C.  41  ;  and 
3  Sc.  289. 

{Right  of  Sport  171  ff,  p.  504.) 

By  a  deed,  A.  and  B.  conveyed  to  D.  and  his  heirs  certain  lands,  excepting 
and  reserving  to  A.  B.  &  C,  their  heirs  and  assigns,  liberty  to  come  into 
and  upon  the  lands,  and  there  to  hawk,  hunt,  fish,  and  fowl :  held,  that  this 
was  not  in  law  a  reservation  properly  so  called,  but  a  new  grant  by  D.  (who 
executed  the  deed),  of  the  liberty  therein  mentioned  ;  and  therefore  that  it 
might  enure  in  favour  of  C.  and  his  heirs,  although  he  was  not  a  party  to 
the  deed.      Wickham  v.  Haicher,  7  M.  &  W.  63. 

(9  Geo.  4,  c.  69.) 

An  indictment  under  9  Geo.  4,  c.  69,  s.  9,  was  held  to  be  sufficient, 
although  not  charging  whether  the  laud  entered  on  was  inclosed  or  not ; 
held  also,  that  where  some  of  the  party  were  in  the  lands  stated,  and  others 
in  the  adjoining  land  co-operating  in  the  same  purpose,  all  were  guilty  of 
the  offence.     R.  v.  Andrews,  2  M.  &  R.  37. 

But  where  one  of  several  went  by  himself  to  poach  in  a  distinct  field,  it 
was  held  not  to  be  an  entry  by  the  others  into  that  field,  to  support  the 
indictment ;  so  where  they  remained  out  in  the  road,  and  sent  their  doo-s 
into  an  adjoining  field  to  drive  the  game  into  nets  set  by  them.  R.  v.  Neck- 
less  and  others,  8  C.  &  P.  757. 

If  nets  ba  hung  on  the  twigs  of  a  hedge  within  the  close,  it  is  an  entry, 
though  the  parties  be  in  a  lane  outside  the  hedge.  Athea's  Case,  2  Lew.  Cr. 
Cases,  191. 

If  several  act  together  for  the  common  purpose  of  poaching,  one  may  be 
convicted,  although  never  bodily  within  the  wood  where  the  others  en- 
tered.    R.  V.  Passeij,  7  C.  &  P.  282;  S.  P.  R.  v.  Lockett,  ib.  300. 

Where  gamekeepers  find  poachers  in  a  wood,  they  need  not  give  any  inti- 
mation by  words  that  they  are  gamekeepers  or  that  they  are  going  to  appre- 
hend them ;  but  if  the  parties  are  not  on  the  ground,  or  within  the  manor 
of  the  gamekeepers'  employer,  the  gamekeepers  would  not  be  justified  in 
apprehending  them.     R.  v.  Davis,  7  C.  &  P.  785. 

Large  stones  brought  to  the  spot,  and  used  in  assailing  gamekeepers,  are 
"  offensive  weapons"  within  the  statute  9  Geo.  4,  c.  69,  s.  9.  R.  v.  Grice, 
7  C.  &  P.  803. 

4  y4 
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Where  the  only  weapou  fouiiil  oii  the  prisoner  was  a  coinuion  wulking- 
stick,  it  wus  held  that  if  there  were  circumstances  showing  an  intention  to 
use  it  for  purposes  of  offence,  it  niigiit  be  an  offensive  wea])on  within  the 
statute;  secus,  if  the  jury  find  that  it  was  in  his  possession  in  the  ordinary 
way,  and  that  upon  an  unexpected  attack  or  collision  only,  he  used  it  offen- 
sively.    R.  V.  Fri/,  2  M.  &  K.  42. 

A  constructive  arming  is  not  sufficient  within  the  statute  to  make  the 
arming  by  one  an  arming  of  all,  and  satisfy  the  averment  that  all  were 
armed.     R.  v.  Davis  and  another,  8  C.  &  P.  759. 

It  is  necessary  to  show  that  the  parties  were  in  the  jdace  charged,  with 
the  intent  to  kill  game  there.     H.  v.  Gainer,  7  C.&  P.  231. 

A  party,  not  a  regular  gamekeeper,  but  employed  as  a  night  watcher,  is  a 
person  authorized  to  apprehend  persons  found  poaching,  although  having 
no  written  authority  ;  and  where  the  prisoner,  found  poaching  on  the 
manor,  was  pursued  off,  and  then  on  again,  when  he  snapped  his  gun  at  the 
prosecutor,  he  was  held  guilty  of  the  capital  offence,  under  9  Goo.  4,  c.  31, 
ss.  11, 12.     R.  v.  Price,  7  C.  &  P.  178. 

Gamekeepers  hearing  guns  fired  between  twelve  and  one  at  night  in  a 

wood,  and  seeing  the  prisoner  there,  although  without  guns  or  game,  are 

justified  in  endeavouring  to  apprehend  him,  without  previously  notifying 

their  authority,  or  requiring  him  to  surrender.     R.  v.  Taylor  and  another, 

7C.  &  P.  2G6.' 

Under  sect.  31  of  1  &  2  Will.  4,  c.32,  in  order  to  justify  the  apprehension 

of  a  party  found  on  land  in  the  unlawful  pursuit  of  game,  he  must  be  first 
required  to  quit  the  land,  and  to  tell  his  name  ;  and  "  the  wilfully  con- 
tinuing or  returning  upon  the  land  "  must  be  upon  the  same  land,  and  for 
tlie  purpose  of  pursuing  game  there.     7?.  v.  Long,  7  C.  &  P.  314. 

GAMLNG,  p.  507. 

In  an  action  on  a  cheque,  plea,  that  it  was  given  for  a  gambling  debt ; 
held,  on  general  demurrer,  that  the  rejjlication  de  injuria,  was  good.  Curtis 
v.  Marquis  Headfort,  6  Dowl.  496. 

The  statutes  against  gaming,  16  Car.  2,  c.  7,  s.  3,  and  9  Ann.  c.  14,  s.  1, 
avoid  judgments  obtained  from  the  loser  by  the  winner  as  a  security  for 
money  lost,  but  not  judgments  which  the  winner,  or  a  third  party  claiming 
through  him,  may  have  recovered  against  the  loser  by  action.  Lane  v. 
Chapman,  11  A.  &  E.  966.     And  now  see  the  statute  5  &  6  Will.  4,  c.  41. 

GENERAL  ISSUE,  p.  508. 

The  new  rules  of  pleading  have  not  abolished  the  plea  of  the  general 
issue,  but  only  circumscribed  the  species  of  evidence  which  may  be  given 
under  it.     Gough  v.  Bryan,  2  M.  &  W.  770  ;  and  5  Dowl.  765. 

See  as  to  the  effect  of  these  rules  on  the  plea  of  the  general  issue,  under 
the  different  heads  of  Assumpsit,  Debt,  &c. 

GRANT. 

Where,  at  the  date  of  letters  patent,  mines  were  granted  within  the  pro- 
vince of  iV^.  S.,  they  were  held  to  pass  all  mines  in  B.,  which,  before  that  date, 
had  become  :i  part  of  the  i>rovince  of  N.  S.  Taylor  \.  Attorney-general, 
S  Sim.  413. 
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Where  tlie  sureties  to  a  Government  contractor  for  certain  works,  o-ave 
to  the  plaintiff  a  guarantee  for  the  supply  of  materials  in  these  terms,  "  Please 
to  deliver  to  S.,  &c.,  at,  &c.,  and  we  do  consent,  that  the  officer  who  may 
have  the  payment  of  the  contract  when  finished,  shall  stop  the  amount  of 
the  account  of  such  materials  delivered,  and  we  do  hereby  agree  to  become 
guarantees  for  the  payment  of  the  same  to  you,  when  the  amount  of  the 
contract  is  paid;"  the  works  having  been  in  part  performed,  and  ^S".,  Avith 
the  plaintiff's  consent,  having  received  certain  sums  from  Government  in 
advance,  was  afterwards  dismissed  for  neglect,  and  the  works  finished  by  other 
parties ;  an  arrangement  was  then  entered  into  between  the  Crown  and 
one  of  the  defendants,  on  behalf  of  himself  and  his  co-surety,  with  the 
consent  ofS.,  and  thereupon,  after  debiting  S.  with  the  advances,  and  for  extra 
works,  and  for  the  sums  paid  for  completing  the  works,  a  balance  was  paid 
to  him  in  full  for  all  claims ;  held  that  the  latter  sums  were  not  to  be  deemed 
paid  to  ,S^.  or  his  agents,  and  the  whole  amount  of  the  contract  not  havino- 
been  paid  him,  the  defendants  were  not  liable  under  the  guarantee  :  and  if 
it  were  not  so,  yet  that  the  plaintiff  having  consented  to  the  sums  paid  in 
advance,  liad  no  claim  in  respect  thereof,  and  that  if  the  final  balance  paid 
was  composed  of  sums  due,  partly  on  the  contract  and  partly  for  extra 
works,  the  proportions  not  being  ascertainable,  the  plaintiff  would  be  only 
entitled  to  nominal  damages.  Hemming  v.  Trenery  and  another,  2  Cr.  M. 
&  R.  385. 

In  an  action  for  goods  sold  the  defendant  pleaded  that  the  defendant  and 
M.  had  agreed  with  the  plaintiffs  that  M.  should  give  a  guarantee  for  pay- 
ment of  the  debt  by  instalments,  and  that  the  guarantee  was  given  and  was 
accepted  by  the  plaintiffs  in  satisfaction.— Replication— denying  the  agree- 
ment, and  denying  that  the  plaintiffs  had  accepted  the  guarantee  in  s'atis- 
faction.  It  was  proved  by  Mr.  Z.,  the  plaintiffs'  attorney  on  the  record, 
that  M.  had  asked  him  to  propose  to  the  plaintiff  to  accept  his  guarantee' 
and  that  Mr.  Z.  having  consented  to  do  so,  M.  signed  a  guarantee,  which 
was  on  the  next  day  sent  by  Mr.  Z.  to  the  plaintiffs,  who  kept  it  three 
weeks,  and  then  returned  it.  It  was  held  that  if  the  plaintiffs  did  not  return 
the  guarantee  within  a  reasonable  time,  they  must  be  taken  to  have  acce])ted 
it,  and  that  unexplained -three  weeks  was  an  unreasonable  time:  held, 
also,  that  if  M.  was  worth  nothing,  and  was  a  mere  man  of  straw,  that 
fact  would  make  no  difference  on  these  pleadings,  as  the  plaintiffs  had  not 
replied  fraud,  but  bad  denied  that  they  had  accepted  the  guarantee.  Pope\. 
Andrews,  9  C.  &  P.  564. 

The  plaintiff,  a  tailor,  furnished  goods  for  a  party,  on  a  memorandum 
given  by  the  defendant  in  the  terms,  "  I  undertake  to  pay  Mr.  /.  the  sum 

^^^'- foi"  a  suit  of ordered  by  P.,"  it  was  held  to  be  a  guarantee, 

and  not  a  promissory  note.     Jarvis  v.  Wilh'ms,  7  M.  &  ^N.  410. 

The  defendant,  as  attorney  of  the  landlord,  employed  the  plaintiff,  a 
broker,  to  levy  a  distress,  and  some  of  the  goods  seized  being  claimed  as 
privileged,  the  plaintiff  required  an  indemnity,  which  the  defendant  gave 
on  the  behalf  of  his  employer,  and  he  afterwards  urged  on  the  sale,  ^pro- 
Hiising  to  give  a  further  guurantec  ;  it  was  held,  that  althougli,  as  a  general 
)u-o])Ubiti..ii.  a  broker  cannot  throw  the  consequences  of  his  own  wron-i-ul 
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act  or  want  of  caution  from  himself  upon  his  employer,  yet  that  the  jury 
were  ^Ya^ranted  by  the  circumstances  and  conduct  of  the  defendant  in  infer- 
rino-  a  ])romise  to  indemnify,  and  that  he  was  liable  to  make  good  the  loss 
sustained  by  the  jjlaintiff,  who  had  been  sued  by  the  owners  of  the  privi- 
leged goods.     Toplis  V.  Grane,  5  Bing.  N.  C.  63G ;  and  7  Sc.  620. 

Where  the  defendant  undertook,  if  a  distress  were  withdrawn,  to  pay 
the  sum  due  for  rent  "  out  of  the  produce  of  the  sale,"  held,  that  upon 
proof  of  the  goods  producing  a  sufficient  amount,  the  defendant  was  liable, 
although  there  were  prior  claims  on  the  proceeds.  Stephens  v.  Pell,  2  Cr. 
&  M.  710. 

The  defendants,  upon  an  employment  to  manage  the  sale  of  a  library,  in 
their  proposal  as  to  terms,  stated  that  they  would  be  responsible  with  the 
auctioneers  for  the  proceeds  of  the  sales  ;  and  in  a  subsequent  letter  said  that 
the  plaintiff  had  "  of  course  the  double  security  of  ourselves  and  the  aiic- 
tioneers;"  held,  that  their  employment  of  an  auctioneer  recommended  by 
the  plaintiff  did  not  prevent  their  being  liable  for  him,  and  that  the  plaintiff's 
attorney  having  received,  with  the  consent  of  the  defendants,  notes  from 
the  auctioneer  fur  part  of  the  proceeds,  was  not  an  acceptance  of  them  as 
])ayment,  nor  a  giving  time  so  as  to  vary  the  lialjility  of  the  defendants. 
Cholmondeley  v.  Payne,  8  C.  &  P.  482. 

The  plaintiff  writes  two  letters  to  A.,  the  jdaintiff 's  brother,  by  the  one, 
pressing  A.  to  join,  and  to  induce  his  brother  to  join  in  a  security  for  money 
to  be  advanced  to  the  defendant  to  enable  him  to  carry  on  a  suit ;  and  by 
the  other,  urging  the  same  request,  and  adding,  "I  should  consider  it  as 
a  matter  of  favour  to  myself  if  j-our  brothers  will  join,  and  I  will  see  that 
they  come  to  no  harm."  The  letters  amount  to  an  actual  guarantee.  Jones 
V.  Williams,  7  51.  &  W.  493. 

A  bond  is  subject  to  a  condition  for  repayment  of  the  sum  secured,  with 
interest,  "  at  or  before  the  expiration  of  six  months'  notice"  to  be  given  to 
pay  the  same;  the  plaintiff  (the  obligor  of  the  bond)  is  entitled  to  recover 
on  a  guarantee  to  indemnify,  although  he  did  not  prove  such  notice  to  have 
been  given,  if  he  show  that  the  defendant  had  received  notice  of  an  action 
commenced  on  the  bond  (which  was  stayed  by  a  judge's  order  on  payment  of 
debt  and  costs),  and  did  not  come  in  to  defend  it.     lb. 

A  guarantee  given  by  the  defendant  to  the  plaintiff  to  induce  him  to  sign 
the  certificate  of  the  principal,  who  had  become  bankrupt,  is  void,  and  the 
objection  may  be  taken  in  evidence  under  the  general  issue  "  by  statute." 
Hankeij  v.  West,  1  G.  &  D.  47. 

Where  a  legatee  assigned  his  interest  in  certain  premises  devised  to  be 
sold,  and  the  assignee  gave  a  guarantee  to  the  plaintiffs,  the  executors, 
and  also  to  their  attorney  who  managed  the  sale  and  paid  over  the  money : 
the  legatee  being  bankrupt,  and  the  share  claimed  by  his  assignees,  held, 
that  the  action  upon  the  guarantee  might  be  properly  brought  by  the  exe- 
cutors without  joining  the  attorney,  they  having  a  separate  interest.  Place 
V.  Bebgal,  4  Bing.  N.  C.  426. 

{When  continuing.) 

The  defendant,  with  two  others,  entered  into  a  joint  and  several  bond  to 
secure  advances  to  one  by  the  plaintiffs  (bankers),  conditioned  for  the  pay- 
ment of  all  sums  which  the  plaintiffs  or  any  future  partners  should  advance, 
not  exceeding  a  certain  sum  ;  this  was  held  to  be  a  continuing  guarantee : 
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but  held,  ulso,  that  an  averment  that  a  sum  was  due,  whereof  notice  was 
given  to  the  defendant,  was  bad,  on  general  demurrer,  as  not  showing  an 
express  breach  of  the  condition.     Batson  v.  Shearman,  5  P.  &  D.  77. 

"  In  consideration  of  your  supplying  my  nephew  V.  v/ith  china  and 
earthenware,  I  guarantee  the  payment  of  any  bills  you  may  draw  on  him 
on  account  thereof,  to  the  amount  of  200  Z."  This  is  a  continuing  guarantee, 
and  the  defendant  is  liable  upon  it,  although,  after  it  was  given,  goods  to  a 
greater  amount  than  200 1,  have  been  supjilied  to  and  paid  for  by  V.  Mayer 
\.  Isaac,  6  M.&  W.  605. 

"■  I  beg  that  you  will  continue  to  advance  2 1,  per  week  to  Mr.  R.  B.,  and 
I  hereby  engage  to  repay  you  all  monies  you  may  advance  to  him  in  addi- 
tion to  the  24  I.  you  have  already  let  him  have  at  my  request  to  this  date." 
The  guarantee  is  limited  to  the  24  /.  and  the  2 1,  per  week.  Smith  v.  Brand- 
ram,  2  Scott's  N.  S.  539. 

Debt  against  a  surety  on  a  bond,  reciting  the  employment  of  A.,  B. 
and  C,  partners,  as  agents  for  the  plaintiffs,  and  conditioned  "  that  if  the 
said  A.,  B.  and  C,  and  the  survivors  or  survivor  of  them,  and  such  other 
persons  as  should  in  partnership  with  them  act  as  agents  for  the  plaintiffs, 
did  and  should  duly  account,"  it  appeared  that  one  of  the  original  parties 
retired,  and  the  others  continued  to  act ;  held,  that  upon  the  retiring  of  such 
partner  the  liability  of  the  surety  was  discharged  as  to  default  made  by  the 
continuing  partners.  Cambridge  University  v.  Baldwin  Sf  others,  5  M.  &  W. 
580  ;  arid  9  Ad.  &  Ell.  298. 

HANDWRITING. 

In  an  action  against  the  acceptor  of  a  bill  of  exchange,  the  only  proof  of 
the  handwriting  of  the  defendant  was  that  of  a  banker's  clerk,  who  stated, 
tliat  two  years  before,  he  saw  a  person  calling  himself  by  the  defendant's 
name,  sign  a  book,  that  he  had  never  seen  him  since,  but  that  he  thought  the 
handwriting  was  the  same,  and  had  since  seen  cheques  bearing  the  same 
signature  ;  held,  that  this  was  evidence  to  go  to  the  jury.  Warren  v.  An- 
derso7i,  8  Scott,  384. 

A.  swears  that  a  signature  is  not  that  of  JB.,  the  alleged  witness  to  a  bond, 
and  he  swears  that  a  second  signature  produced  is  not  B.'s  ; — it  is  not  com- 
petent to  show  that  in  fact  the  latter  is  5.'s  signature.  Hughes  v.  Rogers, 
8  M.  &  W.  123 ;  and  see  Boe  v.  Newton,  5  Ad.  &  Ell.  514,  1  N.  &  P.  1  ; 
Griffits  V.  Ivory,  3  P.  &  D.  179;   11  Ad.  &  Ell.  322. 

Where  a  witness,  called  to  prove  the  defendant's  handwriting  to  a  libel, 
deposed  to  having  seen  the  defendant  write  in  a  book  which  was  proposed 
to  be  shown  to  the  jury  for  the  purpose  of  comparing  the  handwritings,  it 
was  held  that  this  could  not  be  done,  but  that  a  letter  written  to  the  plaintiff, 
referring  to  some  of  the  subjects  in  the  libel,  if  admissible  in  its  own  nature, 
could  not  be  withdrawn  from  the  consideration  of  the  jury.  Waddington  v. 
Cousins,  7  C.  &  P.  595. 

HEIR. 

An  heir  at  law  is  not  estopped  from  questioning  the  validity  of  a  deed  of 
his  ancestors  alleged  to  be  void  as  a  fraud  against  the  stat.  of  Charitable  Uses, 
9  G.  2,  c.  36.     Doe  v.  Lloyd,  8  Scott,  93. 
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HIGHWAY,  p.  521. 

IJy  an  act  of  incorporation,  41  Geo.  3,  c.  xxxi,  tlie  proprietors  of  the  Surrey 
Canal  were  required  to  erect  and  maintain  bridges  over  the  canal  where  it 
intersected  any  public  highway,  bridleway,  or  footpath,  and  also  for  the  use 
of  the  owners  and  occupiers  of  lands,  &c.,  adjoining  to  the  canal.  In  1804, 
the  company  erected  a  swivel  bridge  (of  sufficient  dimensions  to  allow  a 
carriage  to  traverse  it)  across  the  canal  at  a  spot  where  there  had  formerly 
been  a  public  way  which  at  the  most  was  only  a  bridle-way.  This  bridge 
was  originally  intended  for  the  exclusive  accommodation  (as  a  carriage- 
way) of  tlie  tenants  of  an  estate  adjoining,  called  the  Rolls  estate.  The 
neighbourhood  having  become  extremely  populous,  and  a  district  church 
having  been  built  near  the  bridge,  the  public  from  1822  to  1832  freely  and 
without  inten'uption  used  it  as  a  carriage  way.  In  1832,  the  company  for 
the  first  time  imposed  a  toll  upon  all  carriages  traversing  the  bridge,  with 
the  exception  of  those  belonging  to  the  tenants  of  tlie  Rolls  estate  :  and  in 
1834  they  removed  the  old  sv,'ivel  bridge,  and  erected  a  convenient  new 
stone  bridge  in  the  place  of  it.  In  an  action  of  trespass  against  the  defen- 
dant fur  passing  over  the  bridge  without  jjaying  toll,  the  judge  told  the 
jury,  that  supposing  the  bridge  in  question  to  have  been  originally  erected 
for  the  exclusive  accommodation  of  the  tenants  of  the  Rolls  estate,  still,  if 
in  consequence  of  the  acts  of  the  company,  an  idea  grew  up  in  the  minds  of 
tlie  public  that  tlie  company  had  dedicated  the  way  to  the  public  use,  they 
might  find  such  dedication  :  held,  th  it  this  was  not  a  misdirection  ;  and 
that  the  evidence  warranted  the  jury  in  finding  a  dedication.  Grand  Sin-rey 
Canal  Co.  v.  JIall,  1  Scott  N.  S.  264. 

A  diversion  of  a  foot-path  under  the  st.  5  &  6  W.  4,  c.  50,  s,  85,  is  not  legal 
unless  the  w'ay  be  nearer  as  well  as  more  commodious  than  the  old  one. 
B.  V.  Sidles,  1  G.  &  D.  304.  Where  both  the  old  and  new  footpaths  lead 
into  a  public  highway,  the  term  nearer  \%  to  be  measured,  not  by  the  distance 
along  the  new  foot-path  and  old  highway  to  a  particular  place,  but  by  the 
distance  between  the  points  of  diversity  and  the  point  of  union  wdth  the  old 
highway.     lb. 

It  is  essential  to  the  validity  of  an  order  for  stopping  up  a  highway,  tliat 
the  view  of  the  justices  should  be  taken  by  them  together,  and  that  the 
finding  should  be  the  result  of  such  viewj  but  it  is  sufficient  that  the  order 
was  in  the  terms  "having  upon  view  found  ;"  the  order  will  also  be  suffi- 
cient if  it  direct  the  sale  to  the  adjoining  owner  if,  &c.  ''for  the  full  value 
thereof"  at  the  conclusion,  as  such  words  override  the  whole  of  that  part  of  the 
order;  nor  need  there  be  any  certificate  of  the  salewritten  under  the  order : 
also  the  justices  have  jurisdiction,  although  the  owner  have  previously  stopped 
up  the  road  de  facto,  it  being  sufficient  that  the  public  still  have  the  right  of 
passing ;  and  lastly,  that  it  is  no  objection  that  the  owner  and  purchaser 
is  at  the  time  a  surveyor,  no  fraud  being  suggested.  B.  v.  Cambridgeshire 
Justices,  5  N.  &  M.  440. 

Where  the  road  stopped  up  was,  as  to  part,  wholly  situate  in  one  parish, 
and  as  to  another  part,  running  between  two  parishes,  partly  in  one  and 
partly  in  another  parish,  an  order  stopping  up  so  much  as  lay  in  one  parish 
is  invalid  ;  and  one  order  cannot  be  made  for  stopping  up  separate  and  dis- 
tinct roads, — theie  must  be  a  separate  order  for  each.  li.  v.  Mdvcrton,  1  Nev. 
&  P.  171). 
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And  see  Davison  v.  Gill,  1  East,  04;  and  7?.  v.  Kptd  Ju^;tires,  10  B.  &i 
Cr.  477. 

The  period  of  six  months  given  for  removing  an  order  for  stopping  up  a 
public  footway,  confirmed  by  an  order  of  sessions,  is  to  be  calculated  from 
the  latter  order  ;  held  also,  that  two  separate  orders  are  requisite,  for  divert- 
ing and  stopping  up.     B.  \.  Middlesex  Justices,  1  Nev,  &  P.  92, 

Where  on  an  indictment  against  the  inhabitants  of  a  township  for  non- 
repair, the  defendants  relied  on  an  agreement,  in  1591,  between  the  owners 
of  the  soil  of  that  and  another  township,  that  the  latter  should  repair  the 
roads  in  the  former  township,  with  a  clause  that  a  competent  lawyer  should 
prepare  and  make  all  necessary  assurances,  and  the  same  had  been  so 
repaired  by  them  up  to  a  short  time  before  the  indictment;  held,  that  a 
judge  was  not  bound  on  such  evidence  to  direct  the  jury  to  presume  such 
assurances  in  the  absence  of  any  vestige  that  they  ever  existed,  i?.  v. 
Scarisbrick,  Inhabitants  of ,  1  Nev.  &P.58-2. 

An  exemption  in  a  charter  from  highway  rate  (in  the  original,  chimagium), 
does  not  operate  to  exempt  from  the  statute  duty  imposed  by  the  Highway 
Acts.     R.  v.  Siviter,  5  Nev.  &  M.  125. 

"Where  by  a  local  Act  trustees  were  authorized  to  make  a  certain  line  of 
road,  and  they  completed  only  a  part  of  it,  which  was  used  by  the  public 
above  thirty  years,  and  the  line  had  been  by  subsequent  Acts  varied,  and 
distinct  enactments  made  as  to  tolls  on  the  part  completed  ;  held,  that  the 
object  of  the  powers  given  to  the  trustees  being  to  make  a  line  of  road 
between  the  specified  termini,  the  inhabitants  of  the  district  through  which 
the  completed  part  lay  were  not  liable  to  repair  such  part.  B.  v.  Edge  Lane, 
6  Nev.  &  M.  81.     See  B.  v.  Cumberworth,  3  B.  &  Ad.  108. 

(Ratione  tenurcB,  p.  527.) 
Evidence  of  reputation  is  not  admissible  to  show  a  liability  in  the  occu- 
piers of  land  to  repair  a  road  ratione  tenurce.     B.  v.  Wavertrec,  Inhab.  of, 

2  Mo.  &  11.  853. 

{Bate,  &,'c.) 

AVhere  the  defendant  made  cognizance  under  a  distress  warrant  for  a 
highway  rate,  under  13  Geo.  3,  c.  78,  it  was  held  that  such  rate  must  be 
expressly  alleged  to  be  an  equal  assessment  of  9  c?.  in  the  pound,  on  the 
yearly  value  of  the  lands  ;  where  it  only  stated  it  to  be  upon  all  occupiers  of 
lands,  &c.  within  the  parish,  it  was  held  bad.  Morell  v.  Harvey,  6  Nev. 
&  M.  35. 

The  stat.  4  Geo.  4,  c.  95,  s.  68,  which  provides  for  apportioning  the  liabi- 
lity to  repair  turnpike  roads  that  have  been  diverted,  is  not  confined  to 
bodies  politic  or  corporate  and  individuals,  but  applies  also  to  parishes.  B. 
v.  Barton,  11  A.  &  E.  343. 

Churchwardens  and  overseers,  althougli  entitled  under  the  Highway  Acts 
to  the  custody  of  the  books,  &c.  of  the  waywarden,  yet,  unless  they  were 
furnished  and  paid  for  by  them,  they  have  no  property  in  them,  so  as  to 
maintain  trover  against  a  party  detaining  them.  Addison  v.  Bound,  6  Nev. 
&  M.  422  ;  and  4  Ad.  &  Ell.  799. 

A  demand  of  a  highway  rate  by  one  of  two  surveyors  acting  under  the 
5  &  6  Will.  4,  c.  50,  is  a  valid  demand.     Morrell  v.  Martin,  8  Scott,  688. 

( Turnpike. ) 
Under  2  &  3  Vict.  c.  81,  s.  1,  a  special  sessions  have  jurisdiction  to  make 
an  order  on  the  parish  surveyor  of  the  highway  to  pay  a  certain  sum  to  the 
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trustees  of  a  turnpike  road,  although  all  the  funds  of  the  turniike  trustees 
are  not  exhausted.    R.  v.  Justices  of  Berks,  8  Uowl.  720. 

{Competency,  p.  529.) 

A  rated  inhabitant  of  the  district  or  parish  for  which  a  hif;hway  rate  is 
made,  is  a  competent  witness  to  suitport  it.  Morrdl  v.  Martin,  8  Scott, 
688. 

{Action  for  Calls.) 

Evidence  of  a  proposal  to  subscribe  for  the  repair  of  a  turnpike  road, 
under  the  9  Geo.  4,  c.  77,  will  not  support  an  action  for  calls.  MeUjh  v. 
Clinton, -SV.^Ti.^U. 

HOUSEHOLDER. 

Who  is,  under  the  stat.  5  &:  G  Will.  4,  c.  7G,  s.9.  See  R.  v.  Mayor  of  Eijc, 
9  Ad.  &  Ell.  G70. 

•»  HUNDRED,  p.  530. 

If  rioters  attack  a  house,  and  have  begun  to  demolish  it,  but  leave  off  of 
their  own  accord  after  having  gone  a  certain  length,  and  before  the  act 
of  demolition  is  completed,  this  is  evidence  from  which  a  jury  may  infer 
that  they  did  not  intend  to  demolish  the  house ;  but  if  the  mob  were  pre- 
vented from  going  on  by  the  interference  of  the  police  or  any  other  force, 
that  would  be  evidence  to  show  that  they  were  compelled  to  desist  from 
that  which  they  had  designed,  and  it  would  Ite  for  the  jury  to  infer  that 
they  had  begun  to  demolish  within  the  stat.  7  &:  8  Geo.  4,  c.  30,  s.  8.  R.  v. 
Howell  and  others,  9  C.  &  P.  437. 

Destroying  moveable  shop-shutters  is  not  a  beginning  to  demolish  witliiii 
that  statute,  as  they  are  not  part  of  tlie  freehold.     Ibid. 

If  rioters  destroy  a  house  by  fire,  tluxt  is  as  much  a  demolition  within  the 
stat.  7  &  8  Geo.  4,  c.  30,  s.  8,  as  if  any  other  mode  of  destruction  were  used. 
Ibid. 

If  a  part  of  the  object  of  rioters  be  to  demolish  a  house,  it  makes  no  dif- 
ference that  they  also  acted  with  another  object,  such  as  to  injure  a  person 
who  had  taken  refuge  there.     Ibid. 

HUSBAND  AND  WIFE,  p.  534. 

Where  the  wife  whilst  living  apart,  and  in  adultery,  acquired  and 
i  nvested  money  in  trust  for  herself  and  her  illegitimate  issue,  was  after- 
wards convicted  of  murder,  and  executed,  and  the  trustees  expended  a 
considerable  part  of  the  fund  in  her  defence ;  held,  that  the  husband  was 
entitled  to  sucb  fund,  and  that  the  trustees  could  not  retain  out  of  the  fund 
the  sums  so  expended,  and  must  bear  their  costs  occasioned  by  the  inter- 
pleading rule  to  try  the  right.  Ayar  v.  Blethyn,  2  Cr.  M,  &  R.  699;  and 
1  Tyrw.  &  Gr.  160. 

The  property  in  wearing  apparel  bought  for  herself  by  a  wife  living  with 
her  husband,  out  of  money  settled  to  her  separate  use  before  marriage,  and 
paid  to  her  by  the  trustees  of  the  settlement,  vests  by  law  in  the  husband, 
and  is  liable  to  be  taken  in  execution  for  his  debts.  Came  v.  Brice,  7  M. 
&  W.  183. 

Where  a  husband,  having  received  a  legacy  bequeathed  to  his  wife,  dis- 
posed of  pnrt,  and  gave  the  rest  to  ber  to  take  care  of,  and  she  deposited  it 
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with  the  defendants  (bankers)  in  the  name  of  her  son,  an  infant,  and  took 
a  receipt  in  his  name,  the  defendants  are  liable  to  the  husband  as  for  money 
received  to  his  use,  and  cannot  set  up  an  unlawful  title  in  answer.  Calland 
V.  Lloyd,  6  M,  &  W.  27. 

(  Wife's  Survivorship.) 
The  interest  in  a  promissory  note  given  to  a  wife  during  coverture,  the 
consideration  for  which  was  money  advanced  by  her  during  the  coverture, 
survives  to  the  wife  after  the  death  of  her  husband,  unless  he  reduces  it  into 
possession  in  his  lifetime.     Gaters  v.  Madeley,  6  M.  &  W.  423. 

{Payment  to  the  Wife.) 

A  payment  to  the  wife  for  services  rendered  by  her  is  bad,  unless  she  had 
authority  from  the  husband  to  receive  it.     Offly  v.  Clay,  2  Scott,  N.  S.  372. 

Where  the  wife,  devisee  of  a  rent-charge  for  life  in  reversion,  without  the 
intervention  of  trustees,  joined  with  her  husband  in  assigning  it  for  valuable 
consideration  ;  it  was  held  that  she  was  bound,  after  his  death,  by  such  as- 
signment    Major  V.  Langley,  2  R.  &  M.  355. 

{Right  of  Husband  to  Restrain,  Sfc.) 

Where  a  wife  absents  herself  from  her  husband  on  account  of  no  miscon- 
duct on  his  part,  and  he  afterwards,  by  stratagem,  obtains  possession  of  her 
person,  and  she  declares  her  intention  of  leaving  him  again  whenever  she 
can,  he  has  a  right  to  restrain  her  of  her  liberty  until  she  is  willing  to  return 
to  a  performance  of  her  conjugal  duties.  In  the  matter  of  Cochrane,  8  Dowl. 
030. 

{Action  against  both,  p.  538.) 

To  a  declaration  in  assumpsit  for  work  and  labour  against  several  defend- 
ants, charging  the  promise  to  have  been  made  by  the  defendants  generally, 
the  defendants  pleaded  in  abatement  the  non-joinder  of  two  others.  The 
Court  refused  to  arrest  the  judgment,  on  the  ground  that  one  of  the  defend- 
ants was  a  feme-covert  sued  jointly  with  her  husband,  and  that  the  decla- 
ration did  not  state  that  the  promise  was  made  by  her  before  the  marriage, — 
the  ambiguity  in  the  declaration  being  aided  by  the  plea.  France  v.  White, 
1  Scott,  N.  S.  604. 

In  an  action  against  husband  and  wife,  for  the  debt  of  the  wife  before 
marriage,  strict  evidence  of  the  marriage  is  not  necessary,  and  evidence  of 
his  having  spoken  of  her  as  his  wife,  held  sufficient  for  a  jury  to  decide  on. 
Tracy  v.  M'Arlton,  7  Dowl.  532. 

A  plea  of  her  discharge  by  the  Insolvent  Act  before  coverture  in  such  a 
case  is  held  good.  Storr  v.  Lee  8f  Wife,  1  Perr.  &  D.  633  ;  and  10  Ad.  &  Ell. 
868. 

{Against  the  Husband,  p.  538.) 

The  o-eneral  rule  is,  that  a  wife  cannot  bind  her  husband 'by  her  contract 
except  as  his  agent ;  but  in  cases  of  orders  given  by  the  wife  in  those  de- 
partments of  her  husband's  household  which  she  has  under  her  control,  or  of 
orders  for  articles  which  are  necessary  for  the  wife,  such  as  clothes,  the  jury 
(if  the  wife  be  living  with  the  husband)  ought  to  infer  agency,  if  nothing 
appear  to  the  contrary ;  but  if  the  order  be  excessive  in  point  of  extent,  and 
such  as  the  husband  never  would  have  authorized,  that  will  alone  be  suffi- 
cient to  repel  the  inference  of  agency.     Freestone  v.  Butcher,  9  C.  &  P.  643. 

If  it  be  proved  that  the  wife  has  a  separate  income,  that  of  itself  goes  to 
repel  the  inference  of  agency  ;  and  evidence  that  the  plaintiff"  has  made  out 
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the  iuvoiccv-i.to  the  wife,  and  has  drawn  bills  of  exchantre  on  li«'r  f.ir  part  of 
the  amount,  which  she  has  accepted  in  her  own  name,  payable  at  her  own 
bunkers  from  her  sfi)arate  funds,  also  poes  to  prove  that  tlie  wife  w.is  not 
acting  as  the  afjent  of  the  husband  ;  and  the  fact  that  the  husband  sold  some 
of  the  goods  which  were  supplied  to  the  wife  and  received  the  nmney  for  them, 
will  not  of  itself  make  the  husband  liable  in  point  of  law  to  pay  for  them  ; 
but  it  is  a  fact  for  the  consideration  of  the  jury  in  determining  whether  the 
goods  were  supjjlied  on  the  credit  of  the  husband,  and  whether  the  wife  was 
the  ao'ent  of  her  husband.     Freestone  v.  Butcher,  9  C.  &.  P.  643. 

In  an  action  for  beer  and  spirituous  liquors  sup])lied  to  the  defendant's 
wife,  he  being  generally  absent,  a  stranger  having  cautioned  the  pluintiti' 
that  the  defendant  would  not  pay  for  such  articles,  and  more  than  sufficient 
had  been  paid  to  cover  ths  amount  of  the  beer  supplied  ;  it  was  held,  that 
it  was  for  the  plaintiff  to  show  that  the  wife  contracted  the  debt  by  the 
authority  of  her  husband,  and  not  for  the  latter  to  prove  having  given 
notice  to  the  plaintiff  not  to  sujiply  tlie  goods  to  his  wife.  Spreadhnnj  v. 
Chapman,  8  C.  &  P.  371. 

Where  upon  a  separation,  a  counterpart  of  the  deed  of  separation  was 
prepared  for  the  wife's  trustees,  it  was  held  that  it  was  not  to  be  considered 
a  necessary  for  the  wife,  so  as  to  enable  the  wife's  trustees  to  recover  for 
the  expense  of  preparing  it.     Ladd  v.  Lynn,  2  M.  &  W.  265. 

The  defendant,  having  become  bankrupt  in  1824,  did  not  surrender,  and 
the  business  was  carried  on  by  his  wife  until  1833,  during  which  period 
o-oods,  in  the  way  of  trade,  were  supplied  to  her.  It  was  shown  that  the 
husband  had  been  seen  a  few  times  at  the  place,  and  was  arrested  in  the 
shop  •  this  was  held  to  be  insufficient  evidence  to  sliow  that  she  acted  as 
his  ao-ent  in  carrying  on  the  trade,  to  charge  him.     SinaUpiece  v.  DaioeSy 

7  C.  £  P.  40. 

{Coverture,  p. '547.) 

On  a  plea  of  coverture,  a  letter  written  by  the  husband  (being  abroad), 
in  answer  to  one  shortly  before  addressed  to  him,  held  admissible  to  j)rove 
his  beino-  alive  at  that  time,  and  sufficient  to  entitle  tlie  defendant  to  a  ver- 
dict.    Beed  v.  Norman,  8  C.  &  P.  65. 

In  an  action  *br  goods  sold,  defendant  pleaded  coverture ;  replication, 
that  the  husband  was  an  alien  and  never  within  the  kingdom,  and  that 
the  promises  were  made  and  cause  of  action  accrued  whilst  the  defendant 
was  living  separate,  and  that  she  contracted  and  promised  as  'a  feme  sole ; 
rejoinder,  traversing  each  of  these  facts  ;  held,  that  on  such  issues  the 
plaintiff  was  bound  to  prove  that  the  defendant  represented  herself  to  be  a 
fevie  sole  to  the  plaintiff,  or  that  he  dealt  with  her  believing  her  to  be  such  ; 
and  that  her  dealings  with  other  persons,  and  representations  that  she  was 
a  feme  sole,  were  inadmissible,  unless  so  made  as  to  come  to  the  plaintiff's 
knowledge.     Burden  v.  De  Keverberg,  2  M.  &  W.  61. 

{Joint  offences  by,  p.  548.) 

A  wife  went  from  bouse  to  house  uttering  base  coin  ;  her  husband  accom- 
panied her,  but  remained  outside  ;  held  that  the  wife  acted  under  the 
husband's  coercion.     Sarah  Conollfs  Case,  2  Lew.  Cr.  Cases,  229. 

The  law,  out  of  tenderness  to  the  wife,  if  a  felony  be  committed  in  the 
presence  of  the  husband,  raises  a  presumption  prima  facie,  hut  prima  facie 
only,  that  it  was  done  under  his  coercion.  JR.  v.  Hughes,  2  Lew.  Cr.  Cases, 
230. 
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{Murder,  p.  548.) 

Where  the  prisoner,  a  married  woman,  was  charged  with  the  murder  of 
her  illegitimate  child  by  neglecting  to  supply  it  with  food,  held,  that  being 
the  servant  of  the  husband,  she  was  not  chargeable  for  omissions,  unless  she 
omitted  to  give  such  food  as  had  been  provided  for  it  by  the  husband.  jR. 
V.  Saunders,  7  C.  &  P.  277. 

Where  the  husband  was  indicted  for  personal  violence  on  his  wife,  it  was 
held,  that  although  a  competent  witness,  it  was  not  indispensable  that  she 
should  be  called  ;  the  defence  set  up  by  his  counsel  being  that  of  insanity, 
which  he  repudiated,  the  Court  allowed  him  to  call  witnesses,  and  through 
questions  put  by  the  Court,  at  his  suggestion,  to  examine  them,  but  would 
not  permit  his  case  to  be  conducted  by  counsel,  and  then  by  the  prisoner 
himself.     R.  v.  Pearce,  9  C.  &  P.  667. 

Qu.  Whether  a  woman  who  has  gone  through  the  ceremony  of  marriage 
with  a  man  can  be  allowed  to  prove  the  invalidity  of  the  marriage,  and  that 
she  is  not  his  wife.  Seinble,  that  she  may  be  examined  on  the  voire  dire. 
Peat's  Case,  2  Lew.  Cr.  Cases,  288. 

(Separation  of.) 

Where  the  wife  resided  in  the  parish  where  her  husband  was  confined  in 
gaol,  but  she  had  access  to  him,  held,  that  an  order  of  removal  of  her  and 
her  children  was  bad,  as  a  separation  of  man  and  wife.  R.  v.  Stogumber, 
1  P.  &  D.  409. 

INCLOSURE. 

An  Act  expressly  reserving  the  right  of  the  plaintiff' to  ingress  find  egress  to 
and  from  a  certain  watercourse,  and  of  cleaning  it,  is  not  extinguished  by  the 
defendant  having  made  a  more  circuitous  road  to  the  watercourse,  according 
to  the  direction  of  the  commissioners,  and  extinction  thereafter  of  all  public 
roads  :  a  tenant  of  the  plaintiff 's' land  affected  by  the  watercourse  is  a  com- 
petent witness  in  an  action  brought  by  his  landlord  for  injury  to  his  rever- 
sion by  obstructing  the  way.     Adeane  v.  Mortloch,  5  Bing.  N.  C.  236. 

An  Act  provides  that  lands  awarded  and  allotted  and  exchanged  should 
immediately  after  such  allotment  and  exchanges  made,  be  and  remain  and 
enure  to  the  several  allottees  to  the  same  uses,  estates,  &c.,  as  the  lands, 
in  respect  of  which  the  allotments  were  made,  were  held  by ;  an  allottee 
becomes  seised  immediately  after  the  allotment  in  point  of  fact  was 
made,  and  not  when  the  award  was  completed.  Doe  v.  Saunders,  1  N.  &  P. 
119. 

The  lessor  of  the  plaintiff  claimed  under  a  conveyance  from  a  commis- 
sioner of  enclosure  (not  executed  according  to  the  power)  and  never  took 
possession,  but  the  defendant  on  a  proposal  of  exchange,  had  fenced  the 
land  and  occupied  it  for  thirty  years ;  held  that  the  plaintiff  could  not  re- 
cover, but  that  he  was  not  bound  to  prove  that  the  commissioner  had  duly 
qualified  and  complied  with  the  requisites  of  the  Act  before  executing  the 
conveyance.     Doe  d.  Nanney  v.  Gore,  2  M.  &  W.  320. 

Where  a  mortgage  in  fee  takes  no  notice  of  rights  of  common,  in  respect 
of  which  allotments  are  afterwards  made,  semble,  they  belong  to  the  mort- 
gagee.    Lloyd  V.  Douglas,  4  Younge  &  C.  448. 

Commissioners  are  empowered  to  exchange  new  allotments  and  old  inclo- 
sures,  so  as  such  exchanges  should  be  ascertained  in  the  award,  or  some 
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deed  executed  by  the  commissioners,  and  with  the  consent  in  writing  of  the 
l)roi)rietors  ;  the  commissioners  award  certain  allotments  to  A.  in  respect  of 
certain  lands,  and  the  lands  late  ^.'s  to  B.,  but  omit  to  say  that  they  were 
in  exchange,  but  in  the  conclusion  of  the  award  express  their  ai)pr()l>ation 
of  the  exchange  between  A.  and  B.,  and  there  was  no  consent  in  writing  of 
A.  and  B.  thereto ;  the  parties  remain  respectively  in  jiossession  from  tlie 
date  of  the  award  in  1798,  until  the  sale  of  the  lands  of  ^.  in  1813;  parties 
cannot,  under  the  Act  and  the  award,  make  a  good  title.  Cox  v.  King, 
3  Bing.  N.  C.  795. 

INDEMNITY.    SeeOxm. 
As  to  the  effect  of  incapacitation,  see  R.  v.  Parry,  14  East,  549. 

INFANT. 
{Liability  of,  p.  555.) 
An  infant,  although  he  has  a  sufficient  income  to  pay  ready  money,  is  not 
incapable  of  contracting  for  articles,  necessary  or  suitable  to  his  station,  on 
credit.     Burghart  v.  Hall,  4  M.  &  W.  727. 

In  an  action  for  goods,  alleged  to  be  necessaries,  to  an  infant,  that  being 
the  simple  question  for  the  jury,  inquiry  as  to  the  defendant's  circum- 
stances is  not  a  condition  precedent  to  the  right  of  recovery.  Braysliaw  v. 
Eaton,  ^i  Bing.  N.C.  231. 

{Ratification,  p.  556.) 

Debt  for  goods  sold  and  delivered :  plea,  infancy  ;  replication,  that  the 
defendant  ratified  the  contract,  in  writing,  after  coming  of  age.  Issue 
thereon. 

The  plaintiff  produced  the  following  paper,  signed  by  the  defendant :  "  I 
am  sorry  to  give  you  so  much  trouble  in  calling ;  but  I  am  not  prepared  for 
you ;  but  will  without  neglect  remit  you  in  a  short  time."  The  i)aper  con- 
tained no  address,  and  specified  no  sura  :  but  it  was  proved  orally  that  the 
defendant  delivered  it  to  the  plaintiff's  agent,  on  being  pressed  for  the  debt, 
the  amount  of  which  was  also  proved  by  oral  evidence  ;  held,  that  this  was 
sufficient  to  satisfy  stat.  9  G.  4,  c.l4,  s.  5. 

No  evidence  was  given  to  show  whether  the  defendant  was  of  age  or  not 
when  he  delivered  the  paper;  held,that  the  plainliff  was  entitled  to  reco- 
ver, the  defendant,  if  he  relied  on  his  infancy  at  the  time,  being  bound  to 
prove  it.     Hartley  v.  Wharton,  11  A.  &  E.  934. 

{Necessaries,  p.  557.) 

To  a  declaration  for  goods  sold,  &c.,  the  defendant  pleads  his  infancy,  to 
which  the  plaintiff  replies  that  the  goods  were  necessaries  suitable  to  the 
degree,  estate,  and  condition  of  the  defendant ;  held,  that  the  term  neces- 
saries includes  such  things  as  were  useful  and  suitable  to  the  state  and  con- 
dition in  life  of  the  party,  and  not  merely  such  as  are  requisite  for  bare  sub- 
sistence. 

It  is  a  question  for  the  jurj-,  whether  the  articles  are  such  as  a  reasonable 
person,  of  the  age  and  station  of  the  infant,  would  require  for  real  use. 
Peters  V.  Fleming,  6  M.  &,  W.  42. 

In  an  action  against  an  infant,  an  Oxford  student,  for  the  hire  of  horses,  &c., 
the  jury  having,  contrary  to  the  opinion  of  the  judge,  found  for  the  plaintiff, 
upon  an  issue  whether  they  were  necessaries  or  not,  the  Court  granted  a  new 
trial  without  costs.     Harrison  v.  Fane,  1  Scott,  N.  S.  287. 
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(Futlici'^s  UahUity,  p.  557. J 

A  pnrent  is  not  under  any  legal  obligation  to  pay  his  son's  debts;  a  mere 
moral  obligation  cannot  alone  create  a  legal  one ;  where  the  defendant  on 
being  applied  to  for  a  bill  for  the  board  and  for  supplies  to  his  son,  who  was 
living  separate  from  his  father,  and  working  on  his  own  account,  unequivo- 
cally referred  the  plaintiff  to  the  son  for  payment,  adding  that  he  would 
become  entitled  to  a  sum  on  attaining  full  age,  the  Court  directed  a  non- 
suit.    Mortimm-e  v.  Wright,  0  M.  &  W.  482. 

A  schoolmaster  cannot  recover  for  wearing  apparel  sui)plied  to  a  pupil 
without  the  sanction,  express  or  implied,  of  the  parents  or  guardian.  Cle- 
ments V.  Williams,  8  C.  &  P.  58. 

Where  a  fit  allowance  was  made  by  the  guardians  to  the  infant,  held,  in 
a  suit  for  administration  of  his  estate,  that  tradesmen's  bills  not  clearly 
shown  to  be  for  necessaries,  were  not  to  be  allowed.  Mortara  v.  Hall,  G  Sim. 
465. 

Where  the  mother  was  present  at  the  time  of  the  defendant  ordering  the 
goods,  held  that  inquiry  as  to  her  sanctioning  the  jjurchase  was  unnecessary. 
Daltim  V.  Gib,  5  Bing.  N.  C.  199. 

No  one  is  bound  to  pay  another  for  maintaining  his  children,  cither  legiti- 
mate or  illegitimate,  unless  he  has  entered  into  some  contract  to  do  so. 
Seaborne  v.  Maddy,  9   C.  &  P.  497. 

Every  man  is  to  maintain  his  own  children  as  he  himself  shall  think  pro- 
per, and  it  requires  a  contract  to  enable  another  person  to  do  so,  and  charge 
him  for  it  in  an  action.     Ibid. 

Where  the  son  was  in  need  of  clothes,  and  the  father  had  seen  him  wear- 
ing those  furnished  by  the  plaintiff;  held,  that  it  was  some  evidence  to  leave 
to  the  jury,  and  calling  upon  the  father  to  show  that  his  son  was  suj^plied 
with  necessaries.     Law  v.  Wilhins,  1  N.  &  P.  697. 

Where  the  father  was  induced  to  give  up  to  the  plaintiff  the  custody  of 
his  legitimate  cliild  (born  after  the  elopement  of  its  mother,  and  about  to  be 
placed  by  the  defendant  in  a  foundling  hospital),  and  he  entirely  relin- 
quished all  care  of  it,  it  was  held  to  negative  an  implied  contract  with  the 
plaintiff  to  pay  for  the  maintenance.  Urmston  v.  Neweomen,  G  Nev.  &  M. 
454 ;  and  4  Ad.  &  Ell.  899.  Semb.,  a  parent  is  not  bound  by  the  common  law 
to  maintain  his  illegitimate  child,  not  being  part  of  his  family. 

The  children  of  a  former  marriage  not  within  the  age  of  nurture,  and  left 
chargeable  to  the  parish  in  which  they  are  residing  by  the  step-father,  who 
had  absconded,  are  removeable  to  the  place  of  settlement  of  their  own  father, 
notwithstanding  the  obligation  of  the  step-father  to  maintain  them  until  the 
age  of  16,  under  the  4  &  5  Will.  4,  c.  76,  s.  57.     R.  v.  Stafford,  1  P.  &  D .  414. 

{Abduction.) 

Where  the  evidence  was  clear  as  to  the  party  being  entitled  to  personal 
property,  and  that  the  prisoner  took  her  away  by  force,  and  against  her  will, 
with  the  intention  of  marrying,  but  the  evidence  of  the  motive  being  for 
lucre  was  slight  and  unsatisfactory,  held  that  the  prisoner  was  entitled  to  be 
acquitted  of  the  statutory  offence,  but  might  be  convicted  of  the  assault. 
B.  v.  Barrntt,  9  C.  Sc  P.  387. 
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INHABITANT. 

Where  by  cliarter  of  Edw.  4,  the  steward  of  a  manor  of  anciont  demesne, 
and  one  otlier  inhabitaiit,  were  to  he  justices  of  the  jx-ace  within  tlie  manor, 
to  be  chosen  by  the  tenants  and  inhahitants  ;  and  a  party  claiming  to  have  a 
majority  of  those  entitled  to  vote,  applied  for  an  information  in  the  nature 
oi  quo  warranto  against  another  who  had  a  majority  of  votes,  unless  certain, 
votes  for  the  relator  had  been  leo^ally  rejected  :  held,  that  he  was  bound  to 
show  clearly  who  Avere  the  class  entitled  to  vote,  and  that  not  having  given 
any  construction  to  the  meaning  of  the  term  "  inhabitant,"  he  had  not  made 
even  o,  prima  facie  case  to  entitle  himself  to  the  writ.  R.  v.  Mashitcr,  1  N. 
&  P.  314. 

The  term  "  inhabitant,"  semble,  is  to  be  construed  according  to  the  subject- 
matter  in  which  it  is  found,  and  has  not  any  definite  legal  meaning.     I/iid. 

See  Russell  v.  Men  of  Devon,  2  T.  R.  0(57. 

Where  the  appointment  of  a  chaplain  was,  by  charter  of  Edw.  6,  to  be 
made  by  governors,  "with  the  assent  of  the  majority  af  the  i/i/taii^an^s,"  and 
the  usage  had  been  to  confine  the  meaning  of  that  term  to  inhabitant  rate- 
payers, and  for  the  governors  first  to  nominate,  and  afterwards  to  give  notice 
to  the  inhabitants  to  meet  at  a  future  day,  and  to  assent  or  dissent  from 
such  appointment;  it  was  held  to  be  a  compliance  with  the  charter.  R.  v. 
Sandford  Governors,  1  N.  &  P.  328. 

INNKEEPER,  p.  559. 

Where  goods  were  left  in  an  inn,  to  be  taken  up  by  a  carrier,  and  lost, 
held  that,  however  the  innkeeper  might  be  liable  for  negligence,  trover 
could  not  be  maintained.  Williams  v.  Gesse,  3  Ring  N.  C.  849 ;  and  7  C.  & 
P.  777. 

The  refusing  to  receive  a  guest  after  the  innkeeper  had  retired  to  rest  with 
his  family,  having  room  in  his  inn,  was  held  to  be  indictable  ;  tlie  innkeeper 
has  no  right  to  insist  on  knowing  the  name  and  qualitj'  of  the  party  apj)lying  ; 
nor  need  the  latter  tender  the  price  of  his  entertainment,  if  the  refusal  be 
not  on  that  ground.     Rex  v.  Ivens,  7  C.  &  P.  213. 

And  see  1  Hawkins,  714. 

Where,  inconsequence  of  the  plaintiff's  refusing  to  pay  the  amount  of  the 
defendant's  bill,  as  an  innkeeper,  horses  which  had  been  ordered  and 
brought  out  by  the  side  of  the  plaintiffs  carriage,  were  put  back,  and  the 
plaintiff  thereby  detained  and  prevented  from  proceeding  on  his  journey, 
held,  in  trespass,  upon  the  replication  de  injuria,  and  plea  justifying  on  the 
ground  of  the  refusal  of  the  plaintiff  to  pay  his  bill,  that  the  jury  could  not 
question  the  reasonableness  of  the  bill,  and  that  the  detainer  did  not  amount 
to  assault  or  imprisonment.     Gordon  v.  Cox,  7  C.  &  P.  172. 

INSOLVENT. 

{Who  is,  p.  561.) 
In  a  contract  for  the  sale  of  all  the  salt  manufactured  in  certain  works  for 
fourteen  years,  it  was  stipulated  that  bankruptcy  or  insolvency  should  deter- 
mine the  contract ;  held,  that  the  latter  term  was  not  confined  to  the  being 
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■<Hscliarged  under  the  Insolvent  Act,  but  meant  an  inability  to  pny  his  just 
debts.  ^Parker  v.  Gossage,  2  Cr.  M.  &  R.  617  ;  and  1  T.  &  G.  105. 

A  jiarty  so  crippled  in  his  means  of  payment,  that  he  is  unable  to  proceed 
with  and  carry  on  his  business  in  the  usuiil  course  of  trade,  is  to  be  deemed 
insolvent,  without  regard  to  the  consideration  whether  his  whole  property, 
if  converted,  would  be  sufficient  or  not  to  satisfy  all  his  debts,  and  held, 
that  notice  of  such  a  state  was  notice  of  insolvency,  and  that  an  assignment 
was,  under  such  circumstances,  invalid.     De  Tastet  v.  Le  Tavernier,  1  K. 

161. 

{Action  by  Assignees,  p.  561.) 

The  insolvent,  whilst  in  prison,  being  und<3r  a  covenant  by  a  marriage  set- 
tlement to  pay  money  when  required  to  the  trustees,  gave  to  his  son  and 
the  trustees  an  authority  to  sell  and  apply  the  proceeds  to  the  use  of  the 
settlement,  which  proceeds  remained  in  their  hands ;  held,  that  his  assig- 
nee, under  the  compulsory  clauses  of  the  Lord's  Act,  was  entitled  to  recover 
it  as  money  received  to  the  plaintiff's  use,  if  the  jury  believed  that  it  was 
in  substance  held  at  the  disposal  of  the  insolvent,  otherwise  if  they  believed 
it  to  have  been  a  bona  fide  payment  of  an  equitable  debt ;  held  also,  that 
the  plea  of  non  assumpsit  put  in  issue  all  the  facts  necessary  to  show  that 
the  receipt  was  to  the  use  of  the  plaintiflF.     Moore  \.  Eddoioes,  7  C.  &  P. 

203. 

Goods  of  the  insolvent  were  seized  under  an  execution,  and  the  proceeds 
paid  over  after  the  imprisonment,  the  assignees  are  entitled  to  recover  the 
amount  as  money  had  and  received  to  their  use.  Guy  v.  Hitchcock,  5  N.  &, 
M.  660. 

{Assignment  of  Insolvent's  Estate,  p.  561.) 

Although  certified  copies  of  assignments  to  and  from  the  provisional 
assignee  are  made  evidence  by  7  Geo.  4,  c.  57,  s.  76,  yet  where  the  insolvent 
petidoned,  and  his  effects  were  assigned  under  53  Geo.  3,  c.  102,  it  was  held 
that  such  copies  were  not  sufficient.     Doe  d.  Thrclfall  v.  Sellers,  6  Ad.  & 

Ell.  328. 

But  where  the  petition  and  assignment  were  made  under  1  Geo.  4,c.  119  ; 
held,  that  they  miglit  be  proved  after  7  Geo.  4,  c.  57,  according  to  the  direc- 
tions' of  sect.  76,  altliough  it  did  not  appear  that  the  proceedings  had  gone 
on  to  the  discharge  of  the  party,  and  final  assignment  of  his  effects.  Doe  d. 
Ellis  v.  Hardy,  6  Ad.  &  Ell.  335. 

An  order  of  the  Insolvent  Debtors'  Court  under  1  &  2  Vict.  c.  110,  s.  36, 
37  vesting  the  estate  of  an  insolvent  in  the  provisional  assignee,  is  suffi- 
ciently proved  by  a  copy  on  paper,  sealed  with  the  seal  of  the  Court,  and 
certified  by  the  provisional  assignee.  It  is  not  necessary  to  show  more  par- 
ticularly that  such  assignee  is  the  officer  in  whose  custody  the  order  is ;  or 
to  prove  the  creditor's  petition  on  v/hich  it  was  granted.  Hounsfield  v. 
Drury,  11  A.  &  E.  98. 

In  ejectment  by  the  plaintiff,  as  assignee  of  an  insolvent,  an  assignment 
by  the  provisional  assignee  to  the  creditors'  assignee,  in  the  form  pre- 
scribed for  the  assignment  by  the  insolvent  to  the  provisional  assignee,  is 
valid  :  quter.  whether  on  an  assignment,  reciting  it  to  have  been  made  by  an 
order  of  the  Court  (pursuant  to  11  Geo.  4  &  1  Will.  4,  c.  38),  the  Court 
would  intend  that  an  order  had  been  made  Avithout  production  of  it.  {Dub. 
Dcnman,  L.  C.  J.,  Litllcdale  and  WiUlams,  J.  J.,  contra  Coleridge,  J.)  Doe  v. 
mory,  3  N,  ^  P.  107. 
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(Assignment,  Proof  of,  p.  561.) 

The  insolvent  executed,  on  being  brought  up  under  the  compulsory 
clauses  of  the  Lords'  Act,  an  assignment :  in  ejectment  by  the  assignee, 
held,  1st,  that  on  production  of  the  assignment  it  was  unnecessary  to 
prove  the  service  of  the  requisite  notices  preliminary  to  the  assignment ; 
2dly,  that  it  was  not  affected  by  the  declaration  of  trust  being  in  larger 
terms  than  the  Act  requires,  as  it  might  be  rejected  as  surplusage,  or  the 
Court  would  mould  the  trust  so  as  to  effect  the  objects  of  the  assignment ; 
and  lastly,  that  the  words  "  all  and  singular  the  real  and  personal  estates 
which  are  mentioned  in  my  said  schedule,"  were  sufficient  to  pass  all  the 
prisoner's  lands.     Doe  d.  Milburn  v.  Edgar,  2  Bing.  N.  C.  391  ;  2  Scott,  o81. 

In  debt  for  rent  of  a  mill  and  premises,  it  appeared  that  the  lessee,  being 
insolvent,  had  by  deed,  reciting  his  insolvency,  assigned  all  his  debts,  stock, 
implements,  crops,  severed  as  well  as  not,  and  all  other  his  personal  estate 
and  effects  whatsoever  and  wheresoever,  in  trust  to  pay  the  rent  due  and 

accruing  up  to ,  and  afterwards  to  distribute  amongst  his  creditors ; 

held,  that  the  assignees  having  been  found  by  the  jury  to  have  accepted 
it,  the  lease  of  the  mill  would  pass  under  the  assignment.  Ringer  v.  Cann, 
3  Mees.  &  W.  343- 

The  defendant  had  been  discharged  out  of  custody  for  a  debt  under  20 1 
after  a  twelvemonth's  imprisonment,  but  whilst  in  prison  the  1  &  2  Vict, 
c.  110,  came  into  operation,  and  a  creditor  had  obtained  a  vesting  order  from 
the  Insolvent  Court  after  the  twelvemonth  had  expired ;  the  Court  having 
jurisdiction  to  make  the  order,  the  estate  was  vested  in  the  assignees  not- 
withstanding his  discharge.     Kitching  v.  Croft,  4  P.  &  D.  339. 

The  assignment  made  by  an  insolvent  debtor  on  filing  his  petition,  under 
the  7  Geo  4,  c.  57,  s.  10.  40,  so  fully  vests  his  property  in  his  assignees,  that 
a  statement  subsequently  made  by  him  in  his  schedule  will  not  be  admissible 
in  evidence  to  impeach  the  title  of  the  assignees  to  the  property  assigned. 
Elverd  v.  Foster,  9  Dowl.  922. 

{Fraudulent  Assignment,  p.  563.) 

An  insolvent,  whilst  in  prison,  without  consideration  or  ])ressure,  executed 
an  assignment  of  all  his  property  to  trustees  for  the  benefit  of  his  creditors 
who  should  come  in  under  the  deed ;  it  was  held  to  be  a  voluntary  deed,  and 
void  within  the  7  Geo.  4,  c.  57,  s.  32.     Binns  v.  Towsey,  3  Nev.  &  P.  88. 

The  insolvent,  whilst  in  prison,  reluctantly  executed  an  assignment  of  his 
effects  for  the  benefit  of  all  his  creditors,  they  refusing  to  consent  to  his  dis- 
charge, and  threatening  him  with  bankruptcy  unless  he  would  execute  it, 
held  not  to  be  a  voluntary  conveyance  within  the  Act.  Davies  v.  Acocks, 
2  Cr.  M.  &  R.  461. 

A  deed  bond  fide  executed  by  an  insolvent  for  the  benefit  of  all  his  cre- 
ditors, is  not  void  {dub.  Alderson,  B.).    Davies  v.  Acocks,  2  Cr.  M.  &  R.  461. 

The  defendants  were  employed  as  the  attorneys  of  a  party  in  embarrassed 
circumstances,  to  effect  an  arrangement  with  his  creditors,  and  under  reso- 
lutions by  them  proceeded  to  sell  his  estate  and  received  the  proceeds,  but 
the  party  afterwards  took  the  benefit  of  the  Insolvent  Act ;  held,  that  the 
retainer  of  a  sum  to  satisfy  their  bill  of  costs  did  not  amount  to  a  case  of 
voluntary  transfer  within  the  Act,  the  money  so  received  not  originating 
with  the  insolvent,  and  entrusted  to  the  defendants  only  as  agents,  and  not 
for  the  benefit  of  any  particular  creditor.  Wainwright  v.  Clement,  4  M.  & 
W.  385. 
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Where  a  demand  is  made  by  a  creditor  bond  fide,  and  a  transfer  is  made 
in  pursuance  of  that  demand,  it  is  not  a  voluntary  transfer  within  the  Insol- 
vent Act.     Mogg  v.  Baker,  4  M.  &  W.  348. 

Where  the  consideration  for  the  conveyance  was  partly  an  advance  and 
partly  a  pre-existing  debt,  it  was  held,  that  if  such  consideration  bond  fide 
acted  upon  the  mind  of  the  party,  it  was  not  fraudulent  and  void  as  a 
voluntary  conveyance  within  7  Geo.  4,  c.  57,  s.  32.  Margareson  v.  Saxon, 
1  Younge,  525. 

A  party  assigns  an  annuity  bond  to  trustees  for  his  wife  and  children,  and 
in  the  event  of  dying  without  issue,  in  trust  for  himself,  and  afterwards 
becomes  insolvent ;  the  insolvent's  assignee,  under  the  stat.  1  Geo.  4,  c.  119, 
has  no  interest  in  the  bond.     Sims  v.  Thomas,  4  P.  &  D.  233. 

{Liability  of  Insolvent,  p.  564.) 
The  surety  pays  money  after  the  discharge  of  the  principal  under  the 
Insolvent  Act,  he  is  entitled  to  sue  the  principal ;  the  exception  in  7  Geo.  4, 
c.  57,  s.  51,  being  limited  to  any  step  which  may  affect  the  discharge  under 
that  Act.     Hocken  v.  Broione,  4  Bing.  N.  C.  400. 

An  insolvent  was  ordered  to  be  discharged,  except  as  to  two  debts,  and 
as  to  those  not  until  after  sixteen  months  from  the  filing  his  petition  ;  held, 
that  such  debts  were  within  the  very  words  of  s.  16  of  7  Geo.  4,  c.  57,  as  to 
which  an  adjudication  could  be  made;  and  that  one  of  those  creditors 
having  subsequently  commenced  an  action,  the  not  proceeding  to  declare 
within  two  terms  did  not  render  the  prisoner  supersedeable.  Buzzard  v. 
Bousfield,  4  M.  &  W.  368;  and  7  Dowl.  1. 

An  insolvent,  in  his  schedule,  states  a  debt  due  from  him  to  be  10  Z.,  and 
it  is  really  32Z.;  whether  this  misstatement,  if  arising  from  mistake,  be 
aided  by  the  63d  sect,  of  the  Insolvent  Debtors'  Act,  7  Geo.  4,  c.  57? 
Lambert  v.  Hall,  9  C.  &  P.  506. 

A.  covenants  to  insure  his  life  and  pay  the  premiums,  and  on  default,  to 
repay  the  premiums  paid  by  the  plaintiff;  A.  is  liable  in  respect  of  pre- 
miums paid  by  B.  after  A:&  discharge  as  an  insolvent.  Bennett  v.  Burton, 
4  P.&D.  313. 

The  drawer  of  a  bill  of  exchange,  accepted  by  the  defendant  for  a  sum 
consisting  partly  of  a  debt  from  which  he  had  been  discharged  under  the 
Insolvent  Debtors'  Act,  7  G.  4,  c.  57,  and  partly  of  a  new  debt,  is  entitled 
to  recover  on  the  bill  as  to  amount  of  the  new  debt;  therefore  a  plea  of  dis- 
charge under  sect.  61  of  that  Act,  as  to  the  old  debt,  is  no  answer  to  the 
whole  of  a  count  on  such  a  bill.     Sheerman  v.  Thompson,  11  A.  &  E.  1027. 

Where  the  insolvent,  being  remanded  for  a  period,  agreed  to  give  a  bill 
for  part  of  the  debt  of  a  particular  creditor,  and  an  i.  o.  u.  for  the  costs  to 
the  attorney  ;  held,  that  being  in  truth  securities  for  an  old  debt,  he  could 
not  be  sued  on  either.     Ashley  v.  Killick,  5  M.  &  W.  509. 

The  schedule  of  an  insolvent,  showing  the  date  of  his  petition  and  state- 
ment of  his  liabilities,  is  inadmissible  to  prove  that  a  previous  assignment 
was  executed  with  the  intention  of  so  petitioning.  Peacock  v.  Harris,  6 
Nev.  &  M.  854. 

A  prisoner  remanded  under  the  Insolvent  Debtors'  Act  may  be  detained 
by  a  writ  of  capias,  without  a  Judge's  order,  or  a  writ  of  summons  having 
previously  issued.     Groiococh  v.  Waller,  8  Dowl.  146. 

By  a  provisian  in  an  agreement  to  purchase  a  business  for  a  sum  to  be 
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paid  by  two  instalments,  the  purchaser  had  a  right,  witliin  a  limited  time 
before  the  completion  of  the  contract,  to  give  notice  of  abandonment,  and 
to  have  the  sum  paid  returned  ;  held,  in  an  action  to  recover  it  back,  that  it 
was  no  defence  that  the  defendant  had  been  discharged  under  the  Insolvent 
Act,  the  notice  having  been  given  within  the  time  limited,  it  being  a  con- 
tingency not  capable  of  being  valued  at  the  time  of  such  discharge.  Brown 
V.  Fleetwood,  5  M.  &  W.  19 ;  and  7  Dowl.  386. 

The  right  reserved  to  creditors  of  payment  out  of  future  effects,  does  not 
prevent  the  operation  of  the  Statute  of  Limitations.  Browning  v.  Reid, 
6  M.  &  W.  117  ;  and  7  Dowl.  398. 

AVhere  damages  in  an  action  of  toi't  have  been  ascertained  by  verdict 
before  filing  the  petition,  under  s.  50  of  7  Geo.  4,  c.  57,  the  insolvent  is  enti- 
tled to  be  discharged  from  the  damages  and  costs.  Goldsmid  v.  Lewis,  3  Bing. 
N.  C.  46;  andSSc.  JJ69. 

Where  after  a  former,  but  previous  to  a  second  discharge,  the  insolvent 
became  entitled  to  a  legacy,  held,  that  as  future-acquired  property,  it  could 
only  be  obtained  by  the  first  set  of  assignees  by  entering  up  judgment,  with 
leave  of  the  Court ;  and  that  it  passed  under  the  second  assignment  as  a 
cliose  in  action,  to  which  the  insolvent  was  then  entitled.  Curtis  v.  Sheffield, 
8  Sim.  176. 

Where,  after  an  acquittal  on  an  indictment  against  an  insolvent  for  omit- 
ting specified  articles  out  of  his  schedule,  a  second  was  preferred,  in  sub- 
stance the  same,  but  including  the  omission  of  additional  articles  ;  held, 
that  the  plea  of  autrefois  acquit  was  not  a  good  defence  to  the  whole  of  the 
latter  indictment ;  but  the  Judge  strongly  advised  the  jury  to  acquit,  unless 
they  were  satisfied  that  the  omission  Avas  under  essentially  different  circum- 
stances.    R.  v.  Champneys,  2  Mo.  &  R.  26. 

INSPECTION,  p.  565. 

A  dispute  arose  between  the  freemen  of  the  new  corporation  of  Beverley 
and  the  corporation,  with  respect  to  the  right  of  cutting  down  trees  on 
certain  pastures  formerly  granted  to  the  burgesses  of  the  old  corporation 
of  Beverley,  and  an  injunction  to  restrain  the  cutting  down  of  the  trees 
having  been  obtained  by  the  corporation,  a  mandamus  was  granted  at  the 
instance  of  the  freemen  to  permit  them  to  inspect  the  deeds,  &c.  concerning 
the  pastures  in  question,  and  which  were  in  possession  of  the  new  corpora- 
tion, with  a  view  to  dissolve  the  injunction.  R.  v.  The  Mayor  of  Beverley, 
8  Dowl.  140. 

A  lessee  of  a  corporation  elected  to  pay  an  increased  rent  pursuant  to  the 
finding  of  a  jury  under  5  &.  6  Will.  4,  c.  76,  s.  97,  and  indorsed  the  finding 
of  the  jury  on  his  part  of  the  original  lease.  In  an  action  for  the  increased 
rent,  the  lessee  was  compelled  to  produce  his  part  of  the  lease  for  the 
inspection  of  the  corporation,  and  to  allow  a  copy  of  the  indorsement  to  be 
taken,  although  it  was  admitted  that  the  original  lease  was  still  in  the 
possession  of  the  corporation,  as  well  as  the  inquisition  taken  before  the 
jury.     The  Mayor  of  Arundel  v.  Holmes,  8  Dowl.  118. 

A  creditor  on  bond  of  a  canal  company,  the  act  of  incorporation  entitling 
proprietors  "  and  others  interested  in  the  said  navigation,"  to  inspect  the 
books  of  the  company,  was  held  to  be  within  the  spirit  of  the  enactment. 
Pontet  V,  Basingstoke  Canal  Comjjuny,  2  Bing.  N.  C.  370;  and  2  Sc.  543. 
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Under  the  5  &  6  Will.  4,  c.  70,  the  town-clerk  is  not  compellable  to  allow 
two  persons  at  the  same  time  to  inspect  the  voting  papers,  or  to  give  two 
of  such  papers  at  the  same  time  to  one  person  ;  but  he  is  bound  to  allow  a 
voter  who  brings  a  list  of  his  own  to  compare  it  with  the  voting  paper  pro- 
duced for  inspection  by  the  town-clerk,  and  marking  his  own  list.  S.  v. 
Arnold,  6  N.  &  M.  152. 

Inspection  of  a  deed  in  the  hands  of  the  defendant  will  not  be  granted 
to  a  plaintiff  for  the  purpose  of  moving  for  a  new  trial.  Wood  v.  Morcioood, 
2  Scott,  N.  S.  204. 

Where  a  Judge  at  chambers  had  made  an  order  upon  the  plaintiffs  to 
permit  the  defendant  to  inspect  and  take  a  copy  of  a  promissory  note  upon 
which  the  action  was  brought,  the  Court  refused  to  grant  a  rule  to  rescind 
that  order,  although  it  was  sworn  that  no  special  grounds  were  stated  at 
chambers  upon  which  the  order  was  founded.  Woolnei'  v.  Bevereux,  9  Dowl. 
672. 

Under  the  101st  section  of  the  6  Geo.  4,  c.  16,  in  order  to  obtain  inspec- 
tion of  the  assignees'  accounts,  the  course  is  to  apply  to  the  Commissioners 
to  summon  the  assignees,  and  to  require  them  to  produce  all  books,  &c., 
relating  to  the  bankruptcy,  ex  parte  Granger,  1  Mont.  &  M.  289. 

To  obtain  the  production  of  documents  for  the  purpose  of  taking  copies, 
the  party  applying  must  show  that  only  one  instrument  was  executed. 
Griffith  V.  Smythe,  8  Dowl.  491. 

Where  the  lessee  assigned  his  lease  by  way  of  mortgage,  the  lessor  having 
no  counterpart,  he  was  held  to  be  entitled  to  compel  the  mortgagee  to 
produce  it  for  inspection  on  an  ejectment  for  forfeiture.  Doe  d.  Morris  v. 
Boe,  3  Cr.  M.  &  K.  207. 

Inspection  was  granted  of  an  agreement  on  which  the  action  for  money 
had  and  received  was  founded.     Charnock  v.  Lumley,  5  Sc.  438. 

On  an  order  for  production  of  documents  and  papers,  held  that  a  case 
laid  before  counsel,  as  privileged,  was  to  be  excepted.  Nias  v.  Northern  and 
Eastern  Railway  Company,  2  Keene,  76.  See  Bolton  v.  Corporation  of  Liver- 
pool, 1  M.  &  K.  88. 

Plea  in  assumpsit  on  bills,  that  the  defendant,  if  liable,  was  only  so  as 
surety;  held,  that  he  was  not  entitled  to  inspection  of  a  deed,  by  which  it 
was  said  time  had  been  given  to  the  principal,  to  which  the  surety  was 
not  a  party.     Smith  v.  Winter,  3  M.  &  W.  309  ;   and  6  Dowl.  386. 

Where  the  defendant  on  an  application  at  chambers  referred  in  his 
affidavit  to  a  paper,  but  not  annexed ;  held,  that  the  plaintiff  was,  never- 
theless, entitled  to  take  a  copy  of  such  paper.  Tebbutt  v.  Ambler,  7  Dowl. 
674. 

Where  books  of  the  plaintiff  came  into  the  defendant's  hands  as  agent, 
inspection  was  ordered,  but  the  Court  refused  an  order  for  delivering  them 
up.     Jones  V.  Palmer,  4  Dowl.  446. 

Where  the  papers  and  documents  are  numerous,  the  Court  will  qualify 
the  order  for  production  and  inspection,  &c.  to  be  at  the  office  of  the  party's 
attorney.     Crease  v.  Penprase,  2  Younge  &  C.  527. 

In  an  action  for  work  and  labour,  a  Judge  has  no  power  to  make  an  order 
for  the  plaintiff  and  his  witnesses  to  enter  the  defendant's  premises,  to 
inspect  the  work  done.    Turquand  v.  Strand  Union  Guardiaiis,  8  Dowl.  201. 
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In  an  action  upon  a  contract  for  building  a  chapel,  the  Court  refused  a 
view.     Newham  v.  Taite,  G  Sc.  574. 

In  an  action  by  the  owner  to  recover  contribution  in  respect  of  general 
average,  held  that  the  defendants  (not  underwriters),  although  entitled  to 
inspection  of  the  statement  of  such  average,  were  not  so  of  the  documents 
from  wliich  it  was  drawn  up.     Tunzell\.  Allen.  7  Dowl.  490. 

The  circumstance  of  an  attorney  being  a  corporator,  does  not  entitle 
him  to  an  order  to  inspect  their  books,  with  the  view  of  proving  his  retainer. 
Stevens  v.  Berwick  May<yr,  &c.,  4  Dowl.  277. 

INTENTION,  p.  571. 

Where  the  defendant,  indicted  on  2  Will.  4,  c.  45,  s.  58  (Reform  Act),  for 
a  false  statement  at  the  poll,  that  he  had  the  same  qualification  for  which  his 
name  was  originally  inserted  on  the  register,  and  it  appeared  that  he  had 
ceased  to  occupy  that  tenement,  but  did  at  the  time  of  the  poll  occupy  an- 
other of  the  same  value;  held,  that  he  had  ceased  thereby  to  have  the  right 
to  vote,  but  that  the  term,  "same  qualification,"  being  equivocal,  the  jury, 
in  order  to  convict  the  party,  must  be  satisfied  that  he  was  stating  what  he 
knew  to  be  false,     i?.  v.  Dodsworth,  2  Mo.  &  R.  72. 

Where  a  stamp  distributor,  on  renewing  a  post-horse  licence,  altered  the 
former  as  to  the  date  of  the  year,  held,  that  it  was  a  question  for  the  jury  if 
fraudulently  done,  although  by  the  w^ords  of  the  statute,  2  &  3  Will.  4,  c. 
120,  fraud  was  not  made  an  ingredient  in  the  felony,  yet,  that  to  make  it 
such,  there  must  have  been  a  guilty  intention.  R.  v.  Allday,  8  C.  &  P. 
136. 

Where  an  overseer  wilfully  disobeys  the  provisions  of  the  Act,  as  in  insert- 
ing the  names  of  persons  in  the  list  not  entitled  to  vote,  it  is  not  necessary 
that  he  does  it  from  any  corrupt  motive.     Tarr  v.  M'Gahey,  7  C.  &  P.  380. 

AVhere  the  workmen  of  a  mine  proprietor  by  his  orders  stopped  up  an  air- 
way affecting  an  adjoining  mine ;  held,  that  if  they  acted  in  the  belief  that 
he  had  the  right,  although  they  might  be  all  guilty  as  trespassers,  yet  they 
could  not  be  guilty  of  feLtny  within  7  &  8  Geo.  4,  c.  30,  s.  6 :  aliter,  if  they 
knew  that  the  act  was  maliciously  directed  by  their  employer.  R.  v.  JameSy 
8  C.  &  P.  131. 

INTEREST. 

A  party  is  entitled  to  interest  upon  a  judgment  from  the  time  that  execu- 
tion is  delayed  by  a  writ  of  error,  and  allowed  at  the  rate  of  four  per  cent. 
Langridge  v.  Levi,  7  Dowl.  27  ;  and  4  M.  &  W.  337. 

Where,  after  the  writ  issued  in  an  action  on  an  attorney's  bill,  it 
was  referred  to  taxation  at  the  instance  of  the  defendants,  wdthout  any 
terms  as  to  the  allowance  of  interest,  held  that  although  under  the  3  &  4 
Will.  4,  c.  42,  s.  34,  the  jury  only  can  give  it,  the  plaintiff  was  not  entitled  to 
proceed  in  the  action  to  have  it  assessed.  Berrington  v.  Phillips,  3  Cr.  M.  & 
R.  48  ;  1  T.  fc  G.  322 ;  and  4  Dowl.  758. 

Where,  upon  a  contract  of  sale  of  an  estate,  the  money  was  to  be  paid  by 
instalments,  with  interest  at  5  per  cent.,  and  it  was  afterwards  agreed  that 
the  last  instalment,  if  not  paid  at  the  appointed  time,  should  remain  on 
mortgage  at  4  J  per  cent.,  held,  that  the  prior  instalments  not  being  paid 
nor  any  mortgage  executed,  that  the  higher  interest  continued  payable  on 
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the  last  instalment.  Attwood  v.  Taylor,  1  Man.  &  Gr.  279 ;  and  1  Sc.  N.  S. 
611.  See  further  as  to  a  mortgagee's  title  to  interest  i)ending  the  suit,  ex 
parte  Pollard,  1  M.  D.  &  D.  264. 

On  a  judgment  affirmed  on  writ  of  error,  the  House  of  Lords  gives  inte- 
rest from  the  day  of  its  affirmance  by  the  Exchequer  Chamber  pursuant  to 
the  provisions  of  the  stat.  3  &  4  Will.  4,  e.  42,  s.  30.  Garland  v.  Carlisle,  5 
Clark  &  F.  App.  Cas.  354. 

INTERPLEADER  ACT,  p.  579. 

An  issue  under  the  Interpleader  Act  is  for  the  purpose  of  informing  the  con- 
science of  the  Court  as  to  whether  the  plaintiff  or  the  defendant  is  entitled 
to  the  goods  in  dispute,  therefore  the  Court  will  not  allow  either  party  to  give 
in  evidence  t\\&jus  tertii.     Came  v.  Brice,  8  Dowl.  884. 

The  plaintiff  sold  to  the  defendant  a  rick  of  hay  belonging  to  a  deceased 
person  ;  S.  afterwards  took  out  administration  to  the  effects  of  the  deceased 
and  claimed  the  price  of  the  hay ;  held  that  the  defendant  could  not  be  re- 
lieved under  the  first  section  of  the  Interpleader  Act.  Jones  v.  Pritchard, 
8  Dowl.  890. 

IRELAND. 

Where  a  local  dock  Act  imposed  a  duty  on  goods  imported  from  "  parts 
Leyond  the  sea,"  held,  that  goods  imported  from  Ireland  were  liable  to  the 
duties.     Battersby  v.  Kirk,  2  Bing.  N.  C.  585. 

JURISDICTION,  p.  579. 

Where  the  quarter  sessions  of  a  county  occur  while  the  judge  of  assize  is 
proceeding  with  the  trial  of  prisoners  in  that  county  after  the  grand  jury  at 
the  assizes  have  been  discharged,  the  better  course  is  (as  is  said)  for  the 
quarter  sessions  not  to  proceed  with  the  trial  of  any  prisoners,  but  to  dispose 
of  all  their  other  business,  and  then  to  adjourn  to  a  future  day.  9  C.  &  P.  792. 

The  court  of  the  mayor  of  Liverpool  not  being  a  superior  court,  a  plea  of 
a  suit  for  the  same  cause  pending  there,  is  no  answer  to  the  action  in  the 
superior  courts.     Laughton  v.  Taylor,  6  M.  &  AV.  695  ;  and  8  Dowl.  776. 

A  statute  (poor  law)  enacts  that  on  application  made  to  magistrates  they 
shall  proceed  to  adjudicate,  &.C.:  on  the  trial  of  an  indictment  for  disobedience 
of  the  order,  it  is  essential  to  prove  that  such  application  was  made  in  order 
to  shew  that  the  magistrates  had  jurisdiction  so  to  adjudicate.  R.  v.  Stamper  ; 
Cor.  Parke  B.     York  Spr.  Ass.  1839. 

JURY. 

A  jury  are  not  bound  to  find  any  other  than  a  general  verdict,  although 
the  Judge  direct  them  to  find  specially  as  to  a  particular  fact,  on  which  a 
legal  question  may  be  raised  ;  and  where  they  refused,  the  Court  would  not 
disturb  the  verdict.    Devizes,  Mayor,  ^c.  v.  Clark,  3  Ad.  &  Ell.  506. 

The  6  Geo.  4,  c.  50,  (Jury  Act,)  does  not  affect  the  right  of  the  Crown  not 
to  be  put  to  be  called  on  for  cause  of  peremptory  challenge  until  the  panel 
is  exhausted  ;  a  prisoner  having  challenged  peremptorily  twenty  jurors,  can- 
not be  allowed  to  withdraw  one,  and  challenge  another  remaining  juror 
instead.     R.  v.  Parry,  7  C.  &  P.  837. 

The  Crown  is  entitled  to  challenge  until  the  panel  is  gone  through,  and 
then,  if  not  a  full  jury,  must  show  cause  ;  but  it  is  no  cause  of  challenge  that 
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tlie  juror  was  a  client  of  the  prisoner  (an  attorney),  nor  that  he  had  visited 
him  whilst  in  prison ;  although  a  prisoner  has  had  his  full  number  of  peremp- 
tory challenges,  he  may  examine  other  jurors,  subsecjuently  called,  as  to 
their  qualification.     JR.  v.  Geach,  9  C.  &  P.  949. 

Where  the  defendant  was  aware  of  the  mode  in  which  the  bill  had  been 
found  by  the  grand  jury,  pleaded  to  it,  and  was  found  guilty,  the  Court 
afterwards  refused  to  quash  the  indictment  on  the  ground  that  twenty-five 
grand  jurymen  were  sworn,  and  that  thirteen  were  against  the  finding,  as  he 
might  bring  error  either  in  law  or  in  fact ;  but  the  Court  will  not  receive 
affidavits  of  the  jury  of  what  passes  at  the  time  of  the  finding  of  the  bill ; 
held,  also,  tliat  the  correct  number  to  be  sworn  is  twenty-three  only.  R.  v. 
Marsh,  1  N.  &  P.  187. 

JUSTICES,  p.  580. 

The  acts  of  a  justice  who  has  not  taken  the  oath  of  the  sessions,  nor 
delivered  the  certificate  required,  are  not  void,  and  a  person  seizing  goods 
under  his  warrant,  is  not  a  trespasser.  Margate  Pier  Company  v.  Hannam, 
3  B.  &  A.  266. 

See  further  as  to  jurisdiction,  Sharpe  v.  Aspinall,  10  B.  &  C.  47 ;  R.  v. 
Sanders,  1  Saund.  263;  2  &  3  Vict.  c.88. 

(Page  581,  note  a.) 

See  in  Trespass  against  Surveyors  of  Highways,  Witham  Navigation 
Company  v.  Pedley,  4  B.  &  Ad.  69.     Lowen  v.  Kaye,  4  B.  &  C.  3. 

Trespass  against  justices  upon  an  illegal  conviction  under  the  High- 
way Act,  5  &  6  Will.  4,  c.  50,  s.  75 ;  the  clause  giving  21  days'  notice  of 
action,  does  not  supersede  the  necessity  for  the  notice  under  the  stat.  24 
Geo.  2,  c.  24.     Rix  v.  Boston,  4  P.  &  D.  182. 

{Form  of  Conviction,  p.  585.) 

A  conviction  under  the  Vagrant  Act,  5  Geo.  4,  c.  83,  is  not  vitiated  by  the 
omission  of  the  word  "past"  before  "of  Great  Britain,"  in  the  recital  of 
the  title  of  the  statute  as  directed  in  the  form  given  by  the  Act ;  2dly.  pur- 
suing that  form,  it  is  not  necessary  to  state  the  evidence  on  which  the  con- 
viction proceeded,  and  3dly,  an  allegation  that  the  person  convicted  was  of 
sufficient  ability  to  maintain  his  family,  and  did  neglect  to  do  so,  whereby 
his  wife  became  chargeable  to  the  parish,  is  sufficiently  certain.  Nixon  v. 
Nanney,  1  G.  &  D.  370. 

Where  a  conviction  on  11  Geo.  4,  and  1  Will.  4,  c.  64,  and  4  &  5  Will.  4, 
c.  85,  charged  that  the  defendant  kept  his  house  open  for  the  sale  of  beer, 
and  did  sell  beer  and  permitted  the  same  to  be  drunk  on  his  premises,  after 
the  hours  fixed  by  the  justices,  and  was  fined  in  thepenalty  of  40  s.  for  "the 
ofi'ence  aforesaid  ;  "  it  was  held  to  be  bad,  as  it  charged  three  offences,  and 
the  party  could  not  protect  himself  by  it,  if  any  fresh  information  were  laid 
against  him  for  any  one  of  the  same  offences.  Newman  v.  Bendyshe,  2  P. 
&  D.  340;  and  10  Ad.  &  Ell.  11. 

A  conviction  under  the  Pilot  Act,  6  Geo.  4,  c.  125,  s.  70,  for  continuing 
in  charge  of  a  ship  after  a  licensed  pilot  had  offered  to  take  charge  of  it,  is  bad 
if  it  do  not  show  knowledge  of  the  offer.  Chancy  v.  Payne,  1  G.  &  D.  348. 
See  R.  V.  Chaney,  6  Dowl.  281.    Peahe  v.  Cavington,  2  Br.  &  B.  399. 

If  either  the  adjudication  of  the  fact  which  constitutes  the  crime,  or  the 
judgment  thereon,  be  imperfect,  the  conviction  is  bad ;  where  therefore  a 
conviction  was  framed  on  1  Will.  4.  c.  32  (Game),  which  directs  the  jienalty 
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to  be  paid  to  the  parish  officer,  and  by  him  to  be  paid  over  for  the  use  of 
the  county  rate,  (but  wliieh,  by  5  &  G  Will  4,  c.  20,  s.  2,  was  directed  as  to 
one  moiety  to  be  paid  to  the  informer,  and  the  other  as  before,)  and  adjudi- 
cated the  whole  penalty  to  be  paid  to  the  overseer,  to  be  applied  according 
to  the  direction  of  the  statute  in  such  case,  &c. ;  held,  that  such  conviction 
was  bad,  and  that  an  imprisonment  until  so  paid  was  illegal,  and  that  the 
justices  were  liable  in  trespass.     Griffith  v.  Harries,  2  M.  &  W.  325. 

A  conviction  by  justices  upon  their  own  view  for  a  forcible  detainer, 
under  8  Hen.  6,c.  9,  not  averring  an  unlawful  entry,  and  none  being  proved, 
but  only  an  unlawful  ejection,  is  bad.     B.  v.  Wilson,  5  N.  &  M.  164. 

Justices  have  no  jurisdiction  under  6  Geo.  3,  c.  25,  to  determine  disputes 
between  masters  and  household  servants.     Kitchen  v.  Shaw,  1  N.  &  P.  791. 

{Time  of  Drawing  up,  p.  592.) 

Where  justices  had  returned  a  conviction  which  was  supposed  to  be 
objectionable,  they  may  draw  up  and  return  another,  according  to  the  truth, 
and  supported  by  the  facts  of  the  case :  the  taking  by  the  justices  an 
indemnity  from  the  party  calling  for  the  exercise  of  their  jurisdiction,  held 
improper  {per  Alderson,  B.)     Selwood  v.  Mount,  9  C.  &.  P.  75. 

After  a  conviction  by  justices  has  been  removed  by  certiorari,  and 
quashed  in  Queen's  Bench,  or  by  sessions  on  appeal,  another  conviction 
cannot  effectually  be  drawn  up.     P.  C.  Chaney  v.  Payne,  1  G.  &  D.  357. 

Convictions  have  always  been  treated  as  records,  and  before  the  statute 
4  Geo.  2,  c.  26,  were  required,  when  filed  to  be  in  Latin,     lb. 

{Justification  under  a  Commitment,  p.  593.) 
An  order  in  bastardy  was  made  in  duplicate,  one  regular  and  deposited 
in  the  parish  chest,  and  the  other,  which  was  served  on  the  reputed  father, 
having  inserted  in  it  by  mistake  the  mother's  name,  in  lieu  of  the  plaintiff's, 
but  he  was  told  at  the  time  that  he  was  ordered  to  pay,  &c.;  in  trespass 
ao-ainst  justices  for  having  committed  him  for  disobedience  of  the  order, 
it  was  held,  that  there  being  a  valid  order  produced  before  the  defendant, 
and  upon  which  he  acted,  he  was  justified  in  the  commitment.  Wilkins  v. 
Hemsworth,  3  N.  &  P.  55. 

(  Commitment  for  Examination.) 

Where  the  defendant,  a  magistrate,  meeting  the  constables  having  in 
custody  the  plaintiff  on  a  charge  of  drunkenness,  ordered  him  to  be 
taken  back  to  the  lock-up  house,  and  he  would  see  him  the  next  day,  and  the 
plaintiff  was  kept  confined  until  then,  when  he  was  ordered  by  the  defend- 
ant to  be  fined ;  held,  that  it  was  his  duty  either  to  have  gone  into  the 
case,  or,  if  he  could  not  do  so,  not  to  have  interfered,  but  have  let  the  officer 
take  him  before  another  magistrate,  and  that  the  action  of  trespass  was 
maintainable ;  he  had  no  right  to  imprison  for  breach  of  the  peace  without 
hearing  the  charge.     Edwards  v.  Ferris,!  C.  &  P.  542. 

Where  a  party  was  charged  with  felony  in  unlawfully  cutting  trees, 
although  the  value  turning  out  to  be  under  20  s.,  and  therefore  the  offence 
not  amoimting  to  felony,  it  was  held  that  the  magistrate  was  authorised  to 
remand  for  a  reasonable  time  for  re-examination ;  the  reasonableness  is  a 
question  for  the  jury.     Cave  v.  Mountain,  1  Sc.  N.  S.  132. 
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(Previous  Summons,  \>.  089.) 

Where  rates  were  imposed  by  a  local  paving  Act,  and  an  appeal  given  to 
the  commissioners,  and  from  them  to  tlie  sessions,  and  in  case  of  refusal  or 
neglect,  it  was  declared  that  it  should  be  lawful  for  any  justice,  by  warrant, 
to  authorise  the  collectorto  distrain  ;  held,  that  it  was  not  obligatory  on  the 
justices  to  issue  such  warrant  without  a  previous  summons,  and  a  rule  for  a 
mandamus  was  discharged  with  costs.  B.  v.  Stafford  Just.,  5  N.  &  M.  94  ; 
S.  C.  B.  V.  Hughes,  3  Ad.  &  Ell.  425. 

A  warrant  of  distress  against  an  overseer  for  not  paying  over  the  balance 
in  his  hands,  omitting  to  set  out  the  summons,  hearing  and  refusal  to  pay, 
was  held  to  be  bad,  and  the  magistrates  and  officers  executing  it,  liable  in 
trespass.  Harris  v.  Stuart,  7  C.  &  P.  779  ;  questioning  the  form  in  Burn's 
Justice,  ed.  26. 

{Commitment,  Warrant,  Order,  Sfc,  pp.  591.593  ) 

Where  the  warrant  of  commitment  of  parties  charged  with  riot  under 
7  &  8  Geo.  4,  c.  30,  s.  8,  only  stated  that  they  had  begun  to  pull  down  and 
demolish  "  in  part "  a  dwelling-house,  charging  also  other  acts  of  bailable 
misdemeanor ;  held,  that  as  regarded  the  former  ciiarge,  it  was  defective, 
and  the  parties  therefore  admitted  to  bail.     B.  v,  Loioden,  7  Dowl.  538. 

An  order  of  justices  for  the  payment  of  a  weekly  sum  for  the  maintenance 
of  a  father  by  the  son,  describing  the  application  to  have  been  made  to  the 
justices  of  K.  by  the  overseers  of  the  parish  oi  M.  in  the  county  oi  K.,  to 
have  an  order  made  on  T.  G.  of  the  parish  of  M.  in  the  same  county,  &c., 
and  proceeding  to  order  the  said  T.  G.  to  pay,  &c.,  was  held  sufficiently  to 
show  that  T.  G.  was  dwelling  within  the  jurisdiction  of  the  justices,  and 
it  was  held  that,  by  making  their  order  on  the  said  T.  G.,  the  justices  had 
adopted  those  words,  and  adjuflicated  that  he  dwelt  there.  B.  v.  Tohe,  3  N. 
&  P.  323. 

An  order  of  justices  made  upon  the  complaint  of  churchwardens  de  facto 
although  not  de  jure,  is  good  ;  nor  are  they  precluded  from  making  it  by 
the  circumstance  of  a  suit  having  been  commenced  for  the  rate  in  the 
Ecclesiastical  Court,  but  abandoned  before  the  complaint  made.  B.  v.  St. 
Clemenfs  (Ipswich)  Justices,  3  P.  &  D.  481. 

An  order  of  justices  requiring  the  officer  of  a  friendly  society  to  pay 
money  to  a  member,  must  expressly  find  that  such  party  is  a  member 
entitled  to  the  money,  and  that  the  party  on  whom  the  order  is  made  is  at 
the  time  an  officer  of  the  society  ;  and  held,  that  the  order  being  directed 
to  him,  describing  him  as  "  steward,"  &c.,  and  the  recital  of  the  complaint 
on  oath,  stating  him  such  officer,  was  not  sufficient ;  neither  was  such  recital 
by  the  claimant,  stating  himself  a  member  and  entitled,  and  the  money  due, 
nor  the  direction  to  pay  the  amount  "  so  due  and  owing  as  aforesaid,"  suffi- 
cient to  dispense  with  such  finding  ;  and  a  distress  founded  upon  an  order 
so  deficient  being  bad,  tlie  justices  were  held  to  be  liable  in  trespass.  Day 
V.  King,  5  Ad.  &  Ell.  359. 

To  a  writ  of  habeas  corpus  directed  to  the  serjeant-at-arms  of  the  House 
of  Commons  commanding  him  to  bring  up  the  bodies  of  W.  E.,  esq.,  and 
J.  W,  esq.,  the  following  warrant  was  returned:  "  Whereas  the  House  of 
Commons  have  this  day  resolved  that  W.  E.,  escj.,  and  J.  W.,  esq.,  sheriffs  of 
Middlesex,  having  been  guilty  of  a  contempt  and  breach  of  the  privileges 
of  this  House,  be  committed  to  the  custody  of  the  serjeant-at-arms  attending 
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this  House  ;  these  are  therefore  to  take  into  custody  the  bodies  of  the  said 
W.  E.  and  J.  W.,  and  them  safely  to  keep  during  the  pleasure  of  this  House 

for  which  this  shall  be  your  sufficient  warrant.     C.  S.  Lefevre,  Speaker." 

Held  that  the  Speaker's  warrant,  stating  the  adjudication  of  the  contempt 
generally,  without  setting  out  the  particular  facts  frDm  which  the  contenipt 
arose,  the  Court  had  no  power  to  discharge  the  sheriffs  from  custody ;  other'- 
wise,  where  the  facts  consituting  the  supposed  contempt  are  set  out  in  the 
warrant,  or  upon  the  return.  Held,  secondly,  that  the  adjudication  of  the 
contempt  was  sufficiently  stated,  though  by  way  of  recital.  Thirdly,  that 
it  sufficiently  appeared  that  the  contempt  was  committed  against  the  House 
of  Commons,  and  that  the  Speaker  had  authority  to  issue  his  warrant. 
iJ.  V.  Evans  and  Wheelton,  Sheriffs  of  Middlesex,  8  Dowl.  451. 

Where  on  the  face  of  the  commitment  it  appeared  that  the  party  had 
engaged  to  perform  a  particular  work,  it  was  held  to  be  a  case  wholly- 
distinct  from  that  of  entering  into  a  service  in  the  ordinary  sense,  and  not 
within  4  Geo.  4,  c.  34,  s.  3,  and  the  justice  therefore  no  jurisdiction.  Johnson, 
ex  parte,  7  Dowl.  702.  And  see  Hardy  v.  Rrjle,  9  B.  &  Cr.  603;  and  Lan- 
caster V.  Greaves,  lb.  628. 

A  commitment  on  4  Geo.  4,  c.  34,  s.  3,  for  leaving  work  unfinished,  omitted 
to  state  that  the  contract  was  entered  into,  the  work  not  done,  or  the  party 
found  within  the  jurisdiction  of  the  justice  ;  held,  that  as  beino-  consistent 
with  the  plaintiff's  never  having  appeared  at  all  before  the  defendant,  the 
latter  had  no  defence  in  an  action  for  false  imprisonment.  Johnson  v.  Read 
6  M.  &  W.  124.  '  ' 

(Distress  Warrant,  p.  .591.) 

A  distress  warrant  for  non-payment  of  costs  is  bad  if  it  do  not  show  on 
the  face  of  it  an  order  of  sessions  for  the  payment  of  a  specific  sum  as  costs. 
Sellwood  v.  Mount,  1  G.  &  D.  358. 

A  warrant  of  apprehension  was  issued  by  a  Justice  of  Peace,  which  did 
not  recite  any  information  upon  oath,  and  it  appeared  that  in  point  of 
fact  the  information  was  not  sworn  in  his  presence.  Held  that  he  was  liable 
in  trespass.     Caudle  v,  Seymour,  1  G.  &  D.  454. 

Quoere,  "Whether  a  warrant  is  not  totally  void  which  does  not  recite  any 
information,  and  which  directs  an  apprehension  "  to  answer  all  such  matters 
and  things  as  in  Her  Majesty's  behalf  shall  be  objected  against  him  by  ^,  if. 
for  an  assault  committed  on,"  &c.    lb. 

{Defence  by  a  Constable  under  a  Warrant,  p.  594.) 
The  perusal  of  the  original   warrant  (which  has  been  retained  by  the 
gaoler  for  his  own  production)  is  dispensed  with  by  a  plaintiff,  who  on  being 
informed  of  the  fact,,  does  not  object  to  the  non-production.    Atkins  v.  KilbiJ 
4  P.  &  D.  145. 

In  an  action  of  false  imprisonmfent  against  constables  who  had  carried 
the  plaintiff  to  gaol  on  a  justice's  warrant  for  non-payment  of  arrears  on  an 

order  of  maintenance  (stat.  49  Geo.  3,  c.  68,  s.  3),  it  was  objected  : 

1.  That  the  warrant,  though  purporting  to  be  made  on  a  hearing  at  which 
plaintiff  was  present,  had  not  been  made  then,  but  suspended  for  a  month 
after  (to  give  to  plaintiff  an  opportunity  of  consulting  his  friends) ;  and  that 
it  was  issued  at  the  end  of  the  month,  on  plaintiff's  default,  after  fresh 
demand,  without  further  hearing,  and  when  plaintiff  was  in  a  different 
county  from  that  in  which  the  justice  acted. 
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2dly.  That  the  warrant  being  indorsed  by  a  justice  of  tiie  county  in  wliich 
plaintiff  was,  that  the  indorsement  did  not  purport  to  be  made  upon  such 
proof  on  oath  as  stat.  24  Geo.  2,  c.  55,  s.  1,  refpiires,  nor  was  it  shown  by 
evidence  that  sucli  proof  had  been  given. 

Quce^re,  Whether  these  were  valid  objections;  but  it  was  held  that,  at  all 
events,  they  resolved  themselves  into  a  denial  of  jurisdiction,  and  that  the 
warrant,  though  made  without  jurisdiction,  entitled  the  constables  to  the 
benefit  of  stat.  24  Geo.  2,  c.  44,  s.  6.  Atkins  v.  Kilbi/,  11  Ad.  &  Ell.  777  ; 
S.  C.  4  P.  &  D.  145. 

The  warrant  required  the  constal)le  forthwith  to  take  plaintiff  to  the  house 
of  correction  at  IF.,  and  there  deliver  him  to  the  keeper,  who  was  to  keep 
him  to  hard  labour  for  three  months,  unless  he  should  sooner  pay  the  main- 
tenance to  the  overseers.  Plaintiff  tendered  the  arrears  to  the  constable  at 
7',  where  he  was  arrested,  and  to  the  overseers  of  B.  (the  complaining 
parish),  at  B.,  to  which  place  he  was  taken  on  his  way  to  W.  Held,  that 
the  constable  and  overseer  were  not  authorised  to  accept  such  tender. 

B.  was  eighteen  miles  out  of  the  direct  road  to  W^  and  the  plaintiff  de- 
sired to  be  taken  by  the  direct  road.  The  Judge,  in  summmg  up,  left  it 
to  the  jury  to  say  whether  the  route  by  B.,  though  circuitous,  was  the  most 
convenient ;  and  they  found  that  it  was.  Held,  that  the  summing  up  was 
proper,  and  that  the  finding  entitled  the  defendants  to  a  verdict ;  it  not 
having  appeared  by  the  evidence  that  plaintiff  had  in  fact  been  put  to  any 
unnecessary  inconvenience.     Atkins  v.  Kilhy,  II  A.  &  E.  777  ;  4  P.  &  D.  145, 

(24  Geo.  2,  c.  44,  s.  6,  p.  600.) 

The  plaintiff" having  demanded  and  received  a  copy  of  the  warrant  of  dis- 
tress under  the  Land-tax  Act  is  not  bound  to  join,  as  defendants,  the  commis- 
sioners who  issued  the  warrant,  the  statute  24  Geo.  2,  c.  44,  s.  6,  being- 
inapplicable,  though  the  commissioners  were  also  acting  magistrates  for  the 
division.     Charletun  v.  Alwaij,  11  A.  &  E.  99.3. 

The  defendant,  a  police  constable,  took  the  plaintiff  into  custody  on  a 
charge  of  wilful  and  malicious  trespass,  he  not  having  seen  the  fact; 
having  acted  under  a  bond  fide  and  supjoosed  authority  of  the  statute,  he  is 
entitled  to  notice  of  action.  Ballinger  v.  Ferris,  1  M.  &  W.  628;  and  1  Tyr. 
&  Gr.  920. 

{Arrest  by  Private  Persons,  p.  603.) 

A  private  person,  who  gives  another  into  custody  on  a  charge  of  having 
committed  an  offence  against  the  statute  7  &  8  Geo.  4,  c.  29,  (the  Larciny 
Consolidation  Act)  is  not  entitled  to  notice  of  action  under  the  75th  section 
of  that  Act,  as  that  section  only  applies  to  constables  and  other  officers,  and 
persons  of  that  kind.     Brooker  v.  Field,  9  C.  &  P.  651. 

{Costs.) 

The  obtaining  the  certificate  of  the  Judge  who  tries  the  cause  is  a  condi- 
tion precedent  to  the  right  of  a  magistrate  who  obtains  a  verdict  in  an  action 
brought  by  him  for  an  act  done  in  his  judicial  capacity,  for  double  costs, 
under  7  Jac.  1,  c.  5.  Penney  v.  Slade,  5  Bing.  N.  C.  469;  and  7  DowL 
440. 
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LARCINY,  p.  (504. 
( Ve7uie. ) 
Goods  were  feloniously  stolen  in  France,  and  found  in  the  iirisonev's  custody 
in  this  country  ;  the  jury  have  no  jurisdiction  to  convict.      R.  v.  Madije, 
9  C.  &  P.  29. 
And  see  R.  v.  Prowse,  Ry.  &  M.  349. 

{Variance,  p.  607.) 
An  indictment  for  stealing  "  a  sheep,"  was  held  to  be  supported  by  proof 
of  stealing  a  ram  or  ewe,  although  7  &  8  Geo.  4,  c.  29,  s.  25,  specifies  "ram, 
ewe,  sheei>  or  lamb,"  the  word  "sheep"  being  a  generic  term,  including  all 
the  others.     R.  v.  M'Culleij,  2  Moody,  34. 

(Value.) 
To  make  a  thing  the  subject  of  larciny  it  is  necessary  that  it  should  be  of 
some  value,  but  it  need  not  be  of  some  assignable  value  in  the  coin  of  the 
realm,  that  is  to  say  of  a  farthing  at  the  least.     R.  v.  Morris,  9  C.  &.  P.  347. 

(Owners/lip,  p.  607.) 

A  prisoner  was  employed  as  master  of  a  coal  vessel.  The  custom  of  the 
trade  was  that  he  should  receive  two-thirds  of  the  freight.  He  took  the 
whole.  Held  that  he  was  not  a  joint  proprietor  with  the  master,  and  that 
he  was  properly  convicted  of  stealing  the  master's  third.  Anon.  2  Lew.  Cr. 
Cases,  258. 

A  servant  sent  out  to  collect  monies  was  robbed  before  he  returned  home  ; 
Alderson,  B.  was  inclined  to  think  that  the  money  was  improperly  laid  in 
the  indictment  for  this  robbery  as  the  property  of  the  master,  seeing  that  it 
had  never  come  to  his  hands.  R.  v.  Rudick  and  others,  8  C.&  P.  237.  Qu. 

{Consent  to  part  with  the  Possession,  p.  607.) 

The  prisoner,  a  servant  of  the  prosecutor,  gave  away,  without  the  autho- 
rity or  knowledge  of  his  master,  various  articles  of  food ;  this  was  held  to 
amount  to  larciny.     R.\.  White,  9  C.  &  P.  344. 

So  where  the  prisoner,  the  servant  of  a  party  drawing  a  cheque,  received 
it  to  deliver  to  a  third  person,  and  appropriated  the  proceeds  to  his  own 
use.     R.  V  Heath,  2  Moody,  33. 

So  where  the  prisoner,  not  being  the  servant  of  the  prosecutor,  was  en- 
trusted to  carry  a  parcel  containing  notes  to  a  coach-ofiice,  and  he  opened  the 
parcel  and  abstracted  the  notes.    R.  v.  Jenkins,  9  C.  &  P.  38. 

But  where  the  prisoner,  being  a  salesman  as  well  as  drover,  had  been 
entrusted  to  take  cattle  to  the  salesman  of  the  prosecutor  at  Smithfield,  but 
had  authority  to  sell  them  on  the  road  if  he  could,  and  he  drove  them  to 
the  market,  and  sold  them  there,  and  applied  the  money  to  his  own  use ; 
it  was  held,  that  being  the  agent,  and  not  the  servant,  he  could  neither  be 
convicted  of  larciny  nor  embezzlement.     R.  v.  Goodhody,  8  C.  &  P.  065. 

So  where  the  prisoner  had  received  a  horse  from  the  prosecutor  to  agist, 
and  been  paid  for  one  week,  it  was  held  that  the  subsequent  sale  of  it  did 
not  amount  to  larciny.     R.  v.  Smith,  1  Ry.  k  M.  473. 

Where  the  owner  intending  to  sell  his  horse,  sent  it  to  a  fair  by  his  servant, 
but  with  no  authority  to  dispose  of  it  in  any  way  till  he  himself  had  arrived, 
and  the  prisoner  having  asked  the  price  went  up  to  two  men  with  whom  he 
talked,  and  the  latter  then  came  up  and  persuaded  the  servant  to  part  with 
the  possession  on  an  exchange  for  another  of  little  value,  and  a  sum  of  money, 
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whiclithey  went  away  without  paying  and  never  relumed;  lield,  that  if  the 
jury  believed  the  prisoner  and  the  others  to  be  acting  together  to  obtain 
the  possession  from  the  servant  under  colour  of  an  exchange,  but  intending 
all  the  while  to  steal  the  horse,  it  amounted  to  a  stealing  by  the  prisoner. 
B.  V.  Sheppard,  9  C.  &  P.  121. 

So  where  the  prisoner  was  hired  to  drive  a  heifer  from  Y.  to  3f.,  and  he 
absconded  with  it  after  receiving  the  animal  and  the  hire,  sold  it,  and  was 
not  found  for  a  long  time  after,  it  was  held,  that  the  possession  being  the 
possession  of  a  servant  only,  he  was  properly  convicted  of  stealing.  R.  v. 
Jackson,  2  Moody,  32. 

So  where  the  prosecutor  sent  the  prisoner,  a  person  not  in  his  service, 
with  pigs  in  a  cart  to  show  to  a  purchaser,  and  to  state  the  price,  but  with- 
out authority  to  receive  the  price,  and  the  prisoner  went  off  with  them  and 
sold  them  elsewhere,  Alderson,  B.  stated  to  the  jury,  that  the  question  was 
whether  he  was  a  bailee  merely  or  a  servant ;  and  that  if  the  felonious  intent 
arose  whilst  acting  in  the  latter  capacity,  he  was  guilty  of  larciny.  J?,  v. 
Harvey,  9  C.  &  P.  353. 

Where  the  carter  of  the  prosecutor  took,  beyond  what  was  allowed  for 
provender,  two  trusses  of  hay,  which  the  ostler  at  a  public-house  where 
they  stopped,  assisted  in  removing  from  the  cart;  it  was  held  to  amount  to 
a  stealing  by  the  carter,  and  a  receiving  by  the  ostler.  R.  v.  Gruncell  and 
Another,  9  C.  &  P.  365. 

Where  a  person  employed  by  the  prosecutor  as  a  town  traveller,  having 
no  authority  to  sell  goods,  but  merely  to  collect  money,  took  an  order  for 
two  articles,  but  entered  one  only  in  the  order-book,  and  the  prosecutor's 
carman  delivered  both,  and  entered  the  second  in  the  invoice,  the  town 
traveller  afterwards  receiving  the  whole  amount,  but  only  accounting  to 
the  prosecutor  for  the  price  of  the  first;  it  was  held  to  be  larciny,  and 
not  embezzlement;  and  the  prisoners  were  accordingly  acquitted  upon  an 
indictment  charging  the  former  with  embezzlement,  and  the  latter  with 
being  an  accessary  after  the  fact.     R.  v.  Wilson  and  Another,  9  C.  &  P.  27. 

Where  the  prosecutrix  hired  a  glass-coach  for  the  day,  of  which  the  pri- 
soner was  the  driver,  it  was  held  that  he  was  not  her  "  servant"  within 
the  7  Geo.  4,  c.  29,  s.  46,  relating  to  larciny  by  servants.  R.  v,  Haydon, 
7  C.  &  P.  445. 

Where  the  prisoner,  a  boatman,  received  staves  from  the  prisoner's  ves- 
sel, to  carry  on  shore,  and  he  concealed  some,  and  afterwards  removed  them 
to  his  mother's ;  held,  that  it  was  a  case  of  bailment,  although  the  prose- 
cutor's servants  went  with  the  prisoner's  boat,  as  they  were  under  the 
prisoner's  control ;  but  that  the  secreting  and  removal  amounted  to  break- 
ing bulk,  and  if  done  with  intent  to  convert  to  his  own  use,  to  constitute 
a  larciny.     R.  v.  Howell,  7  C.  &  P.  325. 

So  where  the  prosecutrix  asked  the  prisoner,  a  casual  acquaintance,  to 
put  a  letter  into  the  post  containing  money,  and  the  latter  broke  the  seal, 
and  abstracted  the  money,  it  was  held  to  be  larciny.  R.  v.  Jones,  7  C.  & 
P.  151. 

(  To  jmrt  with  the  PiH)p€rty,  p.  607.) 

AVhere  in  a  case  of  ring-dropping  the  prosecutor  parted  with  his  money 
in  the  purchase  of  the  prisoner's  share,  it  was  held  not  to  be  a  case  of  lar- 
ciny.    R.  V.  Wilson,  8  C.  &  P.  111. 
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Where  a  party  about  to  receive  a  sum  of  money  took  with  him  a  receipt 
ready  signed,  and  the  party  having  to  pay  the  money  laid  down  part,  and 
asked  to  look  at  the  receipt,  and  then  refused  to  pay  the  remainder  of  the 
money  or  to  return  the  receipt,  and  the  prosecutor  stated  that  he  should 
not  have  parted  with  it  unless  he  had  been  paid  in  full ;  it  was  held  to 
constitute  a  larciny  of  the  receipt.     R.  v.  Bodioay,  9  C.  &  P.  784. 

The  prosecutor  gave  a  sovereign  to  the  prisoner  to  get  changed,  with 
which  he  never  returned  ;  held,  that  having  parted  with  it,  never  expecting 
to  receive  it  back,  the  case  did  not  amount  to  larciny.  B.  v.  Thomas,  9  C. 
&P.  741. 

Where  a  party  purchased  at  a  sale  by  auction  a  bureau,  which  was  found  to 
have  money  in  a  secret  drawer,  it  was  held,  that  unless  it  was  expressed  to  be 
a  sale  only  of  the  bureau,  the  abstraction  of  the  money  could  not  amount  to 
a  larciny ;  aliter,  if  the  buyer  had  such  express  notice,  and  he  had  no  reason 
to  believe  that  anything  more  than  the  article  itself  had  been  sold.  Merry 
V.  Green,  7  M.  &  W.  623. 

{Felonious  Intention.) 
Upon  a  defence  by  a  servant  charged  with  stealing,  that  he  pledged  the 
property  with  intent  to  redeem  and  replace  it,  Gurney,  B.  left  it  to  tlie 
jury  to  say  whether  the  property  was  taken  originally  with  a  felonious 
intent,  but  intimated  his  disapprobation  that  the  doctrine  of  an  intention  to 
redeem  property  should  be  allowed  to  prevail.  JR.  v.  Phetheon,  9  C.  &  P. 
552. 

Where  the  prisoner  hired  a  horse  and  gig  of  the  prosecutor,  which  he 
immediately  offered  for  sale;  held,  that  there  having  been  no  actual  conver- 
sion of  the  property,  the  prisoner  could  not  be  convicted  of  larciny.  R.  v. 
Brooks,  8  C.  &  P.  295.     Qu. 

The  prisoner  selected  as  for  purchase  a  pin,  and  it  was  set  aside  for  him, 
and  he  afterwards  was  seen  to  take  it  away  with  him  in  the  absence  of  the 
shopman  ;  a  bill  was  however  sent,  including  the  price  of  the  pin  ;  held,  that 
the  jury  were  to  say  whether  it  was  taken  with  a  felonious  intent,  or  whether 
credit  was  not  given  for  it.     R.  v.  Box,  9  C.  &  P.  126. 

The  opening  a  letter,  and  detaining  it,  merely  from  curiosity  or  political 
motive,  is  a  trespass  only,  and  not  a  felony.  R.  v.  Godfrey,  8  C.  &  P.  563. 

{Presumptive  Evidence,  p.  614.) 

Where  the  articles  stolen  were  not  such  as  pass  from  hand  to  hand,  as 
ends  of  unfinished  woollen  cloths,  their  being  found  in  the  possession  of  the 
prisoner  two  months  after  they  were  stolen,  was  held  to  be  sufficient  to  call 
upon  him  to  show  how  he  came  by  the  property,  and  to  be  a  circumstance 
for  the  jury.     R.  v.  Partridye,  7  C.  &  P.  551. 

(Robbery.) 

On  an  indictment  for  robbery,  the  jury  having  found  the  prisoner 
"  guilty  of  an  assault,  but  without  any  intention  to  commit  any  felony ; " 
it  was  held,  that  the  prisoner  might  be  convicted  of  the  assault,  and  punished, 
under  the  7  Will.  4,  and  1  Vict.  c.  85,  s.  11.     R.  v.  Ellis,  8  C.  &  P.  654. 

So,  where  the  indictment  charged  an  assault,  and  the  wilfully  adminis- 
tering of  deleterious  drugs.     R.  v.  Sutton,  8  C.  &  P.  660. 

Where  two  persons  were  robbed,  and  violence  used  towards  them,  whilst 
in  the  same  carriage,  and  there  were  separate  indictments,  it  was  held, 
that  on  the  trial  of  the  first,  the  prosecutor  in  the  second  might  be  asked  as 
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to  his  loss  of  a  watch  found  on  one  of  the  prisoners,  but  not  as  to  the 
violence  used  towards  him.     R.  v.  Rooney,  7  C.  &  P.  517. 

(7^8  Geo.  4,  c.  29,  ssAl  Sf  23.) 

The  luggage  of  a  passenger  i^  within  the  7  &  8  Geo.  4,  c.  29,  s.  17,  against 
stealing  goods  and  merchandize  on  board  any  vessel,  i?.  v.  Wright,  7  C.  & 
P. 109. 

On  an  indictment  under  the  7  &,  8  Geo.  4,  c.  29,  s.  23,  for  stealing  title 
deeds,  the  taking  must  be  shown  to  be  such  as  would  be  required  to  consti- 
tute larciny.  if  the  deeds  had  been  the  subject  of  larciny.  R.  v.  Johriy 
7  C.  &  P.  324. 

{Sheep-stealing.) 
Where  the  prisoner  inflicted  a  wound  with  intent  to  kill  and  steal  the 
carcase;  held,  that  the  animal  not  dying  until  two  days  afterwards,  did  not 
alter  the  case,  and  that  a  conviction  for  killing,  with  intent  to  steal  the 
carcase,  was  proper.     R.  v.  Sutton,  2  Moody,  29;  8  C.  &  P.  291. 

(Stealing  Fixtures.) 

On  an  indictment  for  stealing  lead  affixed  to  a  building,  &c.  the  jury  found 
that  the  prisoner  took  the  lead  when  severed  and  lying  at  a  considerable 
distance  from  the  building ;  held,  under  these  circumstances,  that  the  pri- 
soner must  be  acquitted,  and  that  he  could  not  be  found  guilty  of  a  simple 
larciny.     R.  v.  Gooch,  8  C.  &  P.  294. 

{Stealing  in  Shops.) 

A  shop,  within  the  meaning  of  7  8c  8  Geo.  4,  c.  29,  s.  15,  and  1  Vict.  c.  90, 
must  be  more  than  a  mere  workshop  ;  it  must  be  a  shop  for  the  sale  of 
articles.     R.  v.  Sanders,  9  C.  &  P.  79. 

(7^8  Geo.  4,  c.  64,  s.  13.) 

The  offence  must  be  committed  in  or  upon  the  coach,  to  bring  it  within 

7  Geo.  4,  c.  64,  s.  13.     Sharpens  Case,  2  Lew.  Cr.  Cases,  233. 

(Embezzlement,  p.  615.) 

It  is  not  sufficient  to  prove  generally  a  deficiency  in  account,  but  some 
specific  sum  must  be  proved  to  have  been  embezzled.     R.  v.  Lloyd  Jones, 

8  C.  &  P.  288. 

Where  it  was  the  duty  of  the  prisoner,  a  banker's  clerk,  to  keep  the 
money  received  in  a  box,  and  make  entries  of  his  receipts ;  and  xipon  his 
being  called  on  to  produce  his  money,  he  threw  himself  upon  his  employ- 
ers mercy,  and  said  he  was  900 Z.  short;  it  was  held  that  upon  an  indictment 
for  embezzling  monies  to  a  large  amount,  to  wit,  500/.,  he  was  properly 
convicted,  although  no  evidence  was  ofi'ered  of  the  persons  of  whom  received 
nor  the  sort  of  money  abstracted  ;  and  the  judgment  was  afterwards  affirmed 
by  the  Judges.    R.  v.  Grove,  7  C.  &  P.  035;  and  1  Ry.  &  M.  447. 

A  collector  of  the  poor's-rates,  church  and  rector's  rates,  appointed  in 
vestry  under  a  local  Act,  is  properly  described  as  servant  to  the  committee 
of  management,  under  7  &  8  Geo.  4,  c.  29,  s.  47.  R.  v.  Callahan,  8  C.  &  P. 
154.     And  see  R.  v.  Jenson,  Mood.  434. 

On  an  indictment  against  the  clerk  of  a  savings  bank,  held  that  he  was 
properly  described  as  clerk  to  the  trustees,  although  he  was  appointed  by 
the  managers.    R.  v.  Jenson,  1  Ry.  &  M.  434. 
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So  where  are  secretary  of  a  society  received  monies  from  a  member  to 
be  paid  over  to  the  trustees,  although  usually  received  by  a  steward,  and 
he  fraudulently  withheld  it ;  held,  that  it  might  be  stated  as  the  property 
of  the  trustees,  and  he  be  deemed  their  clerk  and  servant.  R.  v.  Hall,  1  Ry. 
&  M.  474. 

Where  A.,  a  coach  proprietor,  horsed  the  coach  from  H.  to  W.,  drivino'  it 
himself,  but  was  liable  to  his  co-proprietors  for  the  receipts,  employed  the 
prisoner  to  drive  occasionally  for  him,  giving  him  all  the  fees,  and  it  was  his 
duty  to  account  for  all  the  sums  received  to  his  employer ;  held,  that  the 
abstracting  and  not  accounting  for  part  was  embezzlement,  and  that  he  was 
properly  described  as  the  servant  of  y1.,  and  the  monies  embezzled  as  the 
property  of  A.     R.  v.  White,  8  C.  &  P.  742. 

The  omission  of  a  clerk  to  enter  money  received  by  him  in  his  books  is 
insufficient  to  support  an  indictment  for  embezzlement,  where  there  has  been 
no  denial  by  him  of  the  receipt.     R.  v.  Jones,  7  C.  &  P.  833. 

Where  money  was  paid  to  the  prisoner  under  a  supposition  that  he  was 
authorized  to  receive  it,  but  which  he  was  not ;  held,  tliat  the  receiving  did 
not  amount  to  either  larciny  or  embezzlement.  R.  v.  Hawtin,  7  C.  8c  P, 
281.    And  see  R.  v.  Crawley,  cited  ib. 

Where  the  party  charged  with  embezzling  was  clerk  to  a  society,  binding 
themselves  by  oaths  of  an  unlawful  nature,  within  the  meaning  of  the 
37  Geo.  3,  c.  123,  and  57  Geo.  3,  c.  19 ;  it  was  held,  that  the  indictment 
laying  the  property  in  persons  so  unlawfully  combined  could  not  be  sup- 
ported.    R.  V.  Hunt,  8  C.  &  P.  642. 

The  7  &  8  Geo.  4,  s.  29,  c.  46,  does  not  apply  to  the  cases  of  clerks  in  the 
public  service,  but  such  offence  is  against  2  Will.  4,  c.  4 ;  and  it  is  suf- 
ficient if  the  act  of  embezzlement  takes  place  after  the  person  guilty  of 
it  has  ceased  to  be  such  clerk,  if  he  received  the  property  embezzled  when 
in  that  capacity.    R.  v.  Lovell,  2  Mo.  Sc  R.  236. 

(Receiver,  p.  617.) 

"Where  an  indictment  charged  in  the  first  count,  that  two  persons  killed 
a  sheep  with  intent  to  steal  the  hind  leg,  and  in  the  second,  that  a  third 
person  received  — lbs.  of  mutton,  "  so  stolen  as  aforesaid,"  it  was  held, 
that  the  second  count  could  not  be  supported,  but  that  a  third  count,  stat- 
ing that  such  third  person  received  the  mutton  stolen  from  "  a  certain  evil- 
disposed  person,"  was  good.     R.  v.  Wheeler  Sf  others,  7  C.  &  P.  171. 

LIBEL,  p.  617. 

Slander  for  speaking  of  the  plaintiff"  the  following  words :  "  I  will  bet 
51  to  11.  that  Mr.  J.  (the  plaintiff,)  was  in  a  sponging-house  for  debt 
within  the  last  fortnight,  and  I  can  produce  the  man  who  locked  him 
up  ;  the  man  told  me  so  himself."  And  in  answer  to  the  following  question 
from  a  bystander,  "Do  you  mean  to  say,  that  Mr.  X,  brewer,  ofRosehill,  has 
been  to  a  sponging-house  within  this  last  fortnight  for  debt?"  the  defendant 
said,  "  Yes,  I  do."  The  jury  found  that  the  words  were  spoken  of  the  plain- 
tiff in  the  way  of  his  trade  ;  held,  that  the  action  was  maintainable,  and  that 
the  verdict  was  right,  as  it  was  plain  from  the  conversation  that  the  words 
were  spoken  of  the  plaintiff  in  his  character  of  a  brewer. 

It   seems  also,  that  the  words  were  actionable  independently  of  that, 
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because  they  must  necessarily  affect  the  plaintiff  in  his  trade  and  credit. 
Jones  V.  Littler,  7  M.  &  W.  423. 

In  an  action  for  misdescribing  the  plaintiffs'  vessel  in  a  publication  of  the 
defendants,  called  "  The  Shipping  Register,"  it  appeared  that  the  plaintiffs 
had  requested  the  surveyor  of  the  defendants  to  examine  the  ship ;  held, 
that  they  could  not  maintain  an  action  against  the  defendants  for  what  was 
done  in  consequence  of  his  report ;  the  remedy  was  against  him  if  he  made 
a  false  report.     Kerr  v.  Shedden,  4  C.  &  P.  528  ;  and  see  below,  1466. 

Where  the  declaration  alleged  and  set  out  a  libellous  paragraph  in  the 
defendant's  newspaper,  and  afterwards,  &c.  (stating  other  libellous  matters 
in  subsequent  newspapers  ),  it  was  held  that  each  allegation  was  to  be  con- 
sidered a  separate  count;  and  one  of  the  latter  being  in  the  terms,  "we  again 
assert  the  cases  formerly  put  by  us  on  record,  we  assert  them  against  (the 
plaintiff) ;  we  again  assert  they  are  such  as  no  gentleman  or  honest  man 
would  resort  to,"  it  was  held  that  the  words  were  to  be  construed  not  as 
used  merely  in  denial  of  some  assertion  made  by  the  plaintiff,  but  as  an 
accusation  of  the  plaintiff,  and  libellous,     Hughes  v.  Rees,  4  M.  &  AV.  204. 

The  words  "  he  is  a  returned  convict,"  are  actionable,  although  importing 
that  the  punishment  had  been  suffered,  the  obloquy  remaining.  Fowler  v. 
Dowdney,  2  Mo.  &  R.  119. 

{Proof  of  Publication,  p.  619.) 

As  the  Court  in  granting  a  criminal  information  for  a  libel  performs  the 
office  of  a  grand  jury,  the  rule,  therefore,  must  be  drawn  up  on  reading 
the  original  newspaper,  or  on  having  it  accounted  for.  R.  v.  Woolmer, 
1P.&  D.  137. 

If  the  manuscript  of  a  libel  be  proved  to  be  in  the  handwriting  of  the  de- 
fendant, and  it  be  also  proved  to  have  been  printed  and  published,  this  is 
evidence  to  go  to  the  jury  that  it  was  published  by  the  defendant,  although 
there  be  no  evidence  given  to  show  that  the  printing  and  publication  were 
by  the  direction  of  the  defendant.  R.  v.  Lovett,  9  C.  &  P.  462 ;  and  see 
Bond  V.  Douglas,  7  C.  &  P.  626. 

The  post-mark  on  a  letter  was  held  to  he  prima  facie  evidence  of  a  publi- 
cation.   Shepley  v.  Todkunter,  7  C.  &  P.  680. 

Where  the  libel  was  contained  in  a  newspaper,  it  was  held  that  the  de- 
fendant had  a  right  to  have  other  parts  of  the  same  paper,  referred  to  in  the 
libel,  read  as   part  of  the  plaintiff's  case.      Thornton  v.  Stephen,  2  Mo.  & 

R.  45. 

(Amendment,) 
The  declaration  alleged  that  the  defendant  had  spoken  the  following 
words  of  the  plaintiff:  "Smith  has  got  himself  into  trouble;  he  is  out 
on  bail  for  100 Z.,  and  it  is  to  be  tried  at  the  Old  Bailey  next  Monday,  for 
buying  cocks  which  have  been  stolen  from  Messrs.  Pontifex  &  Co.  by  one 
of  their  apprentices,"  &c.  At  the  trial  the  evidence  was  that  the  defendant 
had  said  that  "  he  had  heard  that  Smith  had  got  into  trouble,"  &c.  Held, 
that  the  record  was  amendable  under  the  3  &  4  W\  4,  c.  42,  s.  24.  Smith  v. 
Knowelden,  9  Dowl.  402. 

(Prefatory  Averments  and  Innuendoes,  Proof  of  ,  p.  626.) 
Since  the  new  rules  of  pleading,  the  inducement  to  a  libel  is  ttiken  to  be 
admitted  unless  traversed.  Fradley  v.  Fradley,  8  C.  ^c  P.  572. 

Where  the  jury  found  the  words  ''  he  has  defrauded  his  creditors,  and 
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been  horsewhipped  off  the  course  at  D.,"  spoken  of  an  attorney,  not  to  have 
been  spoken  of  him  in  his  character  as  an  attorney,  they  were  held  not  to 
be  actionable.     Doyley  v.  Roberts,  3  Bing.  N.  C,  835. 

Allegations  that  the  plaintiff  had  been  "  appointed"  an  assistant  overseer, 
and  had  passed  certain  accounts  "as  such  assistant  overseer;  "  the  former 
allegation  is  sufficiently  proved  by  an  appointment  by  the  justices,  and  his 
having  acted  as  such;  and  his  book  of  accounts  being  headed  "Overseer's 
Accounts,"  does  not  make  them  less  his  own ;  by  his  warrant  of  appoint- 
ment he  is  required  to  verify.  Cannell  v.  Curtis,  2  Bing.  N.  C.  228  ;  and 
2  Sc.  379. 

A  declaration  in  slander  for  speaking  the  following  words  of  the  plain- 
tiff as  clerk  of  a  comjjany,  "  you  have  done  many  things  with  the  comjiany 
for  which  you  ought  to  be  hanged,  and  I  will  have  you  hanged  before,"  Sec. ; 
innuendo,  that  the  plaintiff  had  been  guilty  of  felonies  punishable  by  law 
with  death  by  hanging,  held  sufficient  on  motion  in  arrest  of  judgment. 
Francis  v.  Boose,  3  M.  &  W.  191. 

In  an  action  for  a  libel  which  imputed  that  the  plaintiff's  house  was  opened 
as  a  gaming-house,  under  the  leadership  of  a  woman  of  notorious  character, 
the  declaration  alleged  that  the  plaintiff's  house  was  a  club-house,  and 
that  divers  persons  paid  annual  subscriptions.  The  payment  of  subscrip- 
tions was  denied  by  one  of  the  defendant's  pleas,  and  evidence  was  given 
that  a  book  was  kept  for  subscribers'  names,  and  that  two  gentlemen  wrote 
their  names  in  this  book ;  but  no  evidence  was  given  of  the  payment  of  any 
subscription ;  it  was  held,  that  there  was  evidence  to  go  to  the  jury  in 
support  of  the  allegation  in  the  declaration.  The  defendant  pleaded  several 
pleas,  but  none  of  them  at  all  referring  to  the  plaintiff's  wife  ;  it  was  held, 
that  the  plaintiff  could  not  go  into  evidence  to  show  that  his  wife  was  a 
respectable  person,  as  on  these  pleadings  she  must  be  taken  to  be  so  ;  also, 
that  the  jilaintiff  could  not  go  into  evidence  to  show  that  his  wife  had 
become  ill,  and  died  soon  after  the  publication  of  the  libel.  Guy  v.  Gregory, 
9  C.  &  P.  684. 

{Privileged  Communication,  p.  630.) 

Where  the  libel  was  contained  in  an  advertisement,  stating  the  issuing 
of  process  against  the  plaintiff,  and  that  he  could  not  be  found,  and  offering 
a  reward  for  such  information  as  should  enable  him  to  be  taken ;  plea,  that 
a  capias  had  been  issued  and  delivered  to  the  sheriff,  and  that  the  plaintiff 
kept  out  of  the  way,  and  that  the  advertisement  had  been  inserted  at  the 
request  of  the  party  suing  out  the  writ  to  enable  the  sheriff  to  arrest ;  it 
was  held  to  be  a  sufficient  defence.     Lay  v.  Lawson,  4  Ad.  &  Ell.  795. 

Where  the  defendant  wrote  a  letter  justifying  himself  and  his  conduct, 
and  criminating  the  plaintiff's  wife,  who  was  a  servant  to  the  party  tt) 
whom  the  letter  was  addressed,  it  is  for  the  jury  to  say  whether  the 
defendant  merely  meant  bond  fide  to  defend  himself,  and  throw  the  fraud 
imputed  to  him  on  the  servant ;  if  so,  it  is  a  privileged  communication.. 
Coward  v.  Wellington,  7  C.  &  P.  531. 

Where  the  libel  consisted  of  charges  against  the  plaintiff,  a  constable, 
made  in  a  letter  to  the  rate-payers ;  it  was  held,  that  since  it  would  have 
been  a  privileged  communication  if  made  to  them  by  word  of  mouth,  it 
was  incumbent  on  the  piaiiitiff  to  show  that  the  defendant's  absence  from 
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the  meeting,  wliich  was  the  reason  of  his  writing,  was  wilful.     Spencer  v. 
Ameston,  1  Mo.  &  R,  470.    Qu. 

Where  a  party  has  a  mutual  interest  Avitli  another,  he  is  justified  in  pre- 
vailing on  him  to  become  party  to  a  suit,  and  expressions  of  angry  and 
strong  animadversion  on  the  conduct  of  the  party  to  be  proceeded  against, 
xmless  malicious,  are  privileged  ;  and,  in  the  case  of  words,  the  jury  merely 
take  into  consideration  the  whole  conversation,  to  see  whether  particular 
Avords,  which  may  be  actionable  in  themselves,  are  qualified  so  as  not  to 
convey  the  primary  meaning,     Shipley  v.  Todhunter,  7  C.  &  P.  680. 

Where  the  defendant,  a  son-in-law,  addressed  a  letter  to  his  mother-in- 
law,  who  was  about  to  marry  the  jilaintifF,  containing  slanderous  imputa- 
tions against  him,  it  was  held  that  the  occasion  justified  the  writing,  and 
that  the  jury  were  to  say  whetlier  the  defendant  acted  bond  fide,  and  under 
a  belief  of  the  truth,  although  the  imputations  were  false ;  and  that  such 
communications  were  to  be  regarded  liberally,  unless  a  clearly  malicious 
intention  was  manifest  in  the  act.  Todd  v.  Hawkins,  8  C.  &  P.  88 ;  and  2 
]Mo.  &  R.  20. 

A  party  is  justified  in  stating  his  opinion  bond  fide  of  the  respectability  of 
a  tradesman  inquired  about;  aliter,  it  is  said,  where  he  volunteers  the  state- 
ment; held,  also,  that  the  loss  of  a  customer  is  special  damage,  although 
if  the  dealing  had  taken  place  with  him,  it  would  have  been  a  losing 
transaction.     Storey  \.  Challands,  8  C.  &  P.  234. 

Where  the  words  were  spoken  by  one  subscriber  of  a  charity  to  another, 
as  to  the  conduct  of  the  plaintiff,  the  medical  attendant  on  the  objects  of 
tlie  charity ;  it  was  held,  that  a  claim  of  privilege  to  so  large  an  extent 
could  not  be  sustained.  Martin  v.  Strong,  5  Ad.  &  Ell.  535;  and  1  Nev. 
&  P.  29. 

A  party  interested  in  a  building  contract,  on  which  the  plaintiff"  had  been 
engaged,  applied  to  the  defendant  to  recommend  a  surveyor  to  measure  the 
work,  when  the  defendant  stated  that  he  had  seen  the  plaintiff"  take  away 
some  of  the  materials,  upon  which  the  plaintift"'s  employer  applied  to  the 
defendant  to  know  whether  he  had  seen  the  plaintiff"  taking  them  away, 
when  he  alleged  that  he  had  seen  the  plaintiff"  taking  them,  and  that  he 
hallooed  to  liim;  held,  that  the  Judge  acted  properly  in  directing  the  jury 
to  say  whether  the  words  imputed  felony ;  and  in  telling  them  that  even 
if  they  did,  the  plaintiflT  was  not  entitled  to  recover,  unless  malice  were 
expressly  shown,  or  the  jury  believed,  from  the  circumstances,  that  the  de- 
fendant was  actuated  by  malicious  motives.     Kine  v.  Sctcell,  3  M.  &  W.  297. 

The  publishing  remarksof  a  slanderous  nature  by  an  elector,  of  a  candidate, 
is  not  within  theprincipleof  privileged  communications  ;  the  libel  contained 
two  distinct  charges  against  the  plaintiff",  and  the  plaintiff"'s  counsel  in  his 
opening  having  stated  evidence  to  disprove  both,  but  called  witnesses  only 
as  to  one,  it  was  held  that  lie  could  only  contradict  the  defendant's  wit- 
nesses as  to  the  otlier,  and  not  give  evidence  in  reply  in  support  of  his  ori- 
ginal statements  (per  Denman,  L.C.  J.),  strongly  disapproving  the  practice 
of  counsel  stating  facts  in  their  opening,  and  then  not  off"ering  evidence 
thereon.    Buncombe  v.  Daniell,  8  C.  &  P.  223. 

The  writing  of  the  plaintiff",  a  florist,  "  the  name  of  G.  is  to  be  ren- 
dered famous  in  all  sorts  of  dirty  work,"  is  not  within  the  privilege  of  fair 
criticism.     Green  v.  Ckajman,  4  Bing.  N.  C.  92 ;  S.  C.  3  Sc.  340. 


"«'' 


{Malice,  p.  635.) 

Where  the  defendant  had  brought  a  charge  against  and  caused  tlie  plain- 

tiff  to  be  searched  for  a  missing  brooch,  which  was  afterwards  found  in  the 

/f     it  'sTossession  it  was  ireld  to  be  a  question  for  the  jury,  whether  the 

defendants  possession,  It  i  circumstances  and  occasion  of 

"^  Hata"birpublisbe.l  by  the  defendant  on  the  same  subject  a,  the  libel 

™„h"tW's  house,  were  admissible  to  show  the  a«.»u..    Bond  v.  Bouglas, 

'  A  Hbei  published  by  the  defendant  subsequently  to  the  commeneement 
of  anaetoTfor  a  pre'vions  libel,  was  held  to  have  been  r.ghly  offered  jn 
:vidence  ;  the  Jury  to  show  the  i»<»<io«  of  "«/f  ^J^-^j"  "«  l™"'" 

-^;h:icr;7r;;r:::i/ri:ed^ 

,„uT.be  sJml  elLly'o  apply  to  the  defendant.  TarpUyy.  Bi»%,2Bn,g. 

TVT  ri    /(Q'7  .  o  c;p  ri42  •  and  7  C.  &  P.  395. 

"-And  see  myT.Bro^n,  3  B.  U  Cr,  1.3 ;  Finnerty  v.  ri,;,.r,  2  Camp.  7.; 

and  Wakleij  v.  Johnson,  1  Ry-  &  M.  422.  ,   .       ,      ,  p  x. 

Papers  in  the  handwriting  of  the  defendant,  found  in  the  house  of  the 
editor  of  the  newspaper  in  which  the  libel  was  published,  are  admissible, 
irough  in  part  erased,  but  not  qualifying  the  libel.     Tarple,  v.  Blabey, 

^  ^nln^ac^tJon  against  the  publisher  of  a  magazine  containing  the  libel, 
evidence  of  personal  malice  of  the  editor  against  the  plaintiff  was  held  to  be 
inadmissible.     Robertson  v.  Wylde,  2  Mo.  &  R.  101. 

Wh  re  the  defendant  having  reasonable  cause  of  suspicion  against  the 
Plaintiff  and  for  charging  him  with  felony,  went  to  Ins  uncle  and  cousin,  and 
ut"d  the  words  in  question,  it  was  held,  that  as  it  appeared  that  the  com- 
"xiunication  was  not  made  with  a  just  intention  of  investigating,  but  of  com- 
promising  the  matter,  the  jury  were  improperly  directed  to  consider  merely 
whether  the  words  were  spoken  maliciously.  The  existence  of  express  malice 
is  only  a  matter  of  inquiry,  where  the  injurious  expressions  are  spoken  on 
a  lawful  occasion.     Hooper  v.  Truscott,  2  Ring.  N.  C.  457  ;  and  2  Sc.  672. 

Although  in  slander,  the  plaintiff,  to  prove  the  animus,  may  show  a  repe- 
tition  of  the  words,  or  of  such  as  show  the  same  train  of  thought,  yet  he 
cannot  give  in  evidence  other  words  which  may  be  the  subject  of  ano  her 
action;  held  also,  that  it  appearing  that  the  plaintiff  had  recovered  in 
another  action  against  the  defendant's  son,  what  passed  after  the  verdict  by 
way  of  proposafon  the  part  of  the  plaintiff  to  compromise  the  second  one, 
was  admissible  to  show  that  it  was  not  vexatiously  prosecuted.  Befnes  v. 
Davis,  7  C.  &  P.  112. 

{Special  Damage,  p.  637.) 
In  an  action  for  a  libel  in  respect  of  a  ship,  imputing  unseaworthiness, 
the  plaintiff  may,  it  has  been  held,  give  evidence  of  special  damage,  although 
lie  has  not  averr'ld  it  in  his  declaration,  because  a  libel  upon  a  chattel  is  not 
actionable,  unless  the  owner  sustain  some  damage  thereby.  Ingram  v. 
Lawson,  9  C.  &  P.  326. 
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Words  are  actionable  in  resjiect  of  special  damage  where  the  defendant 
is  the  only  wrong-doer,  although  another  act  on  the  words  for  fear  of 
offending  the  defendant.     Knight  v.  Gibbs,  1  Ad.  &  Ell.  43. 

(Defence — Mitigation^  p.  641.) 

In  an  action  against  the  editors  of  a  newspaper  for  libel,  the  fact  of  the 
libel  being  published  on  the  communication  of  a  correspondent  is  not 
admissible  in  mitigation  of  damages.     Tulbutt  v.  Clark,  2  M.  &.  II.  313. 

{Defence — Justification,  p.  643.) 

Upon  a  plea  of  justification  only  to  a  libel,  and  replication  de  injurid,  the 
plaintiff"  may  show  the  manner  of  publication,  with  a  view  to  the  amount 
of  damages.     Vines  v.  Set-ell,  7  C.  &  P.  163. 

Where  the  libel  contained  several  distinct  matters,  part  of  which  only  was 
justified  by  the  plea,  but  the  part  omitted  to  be  justified  would  not  form  a 
distinct  substantive  ground  of  action,  the  jury  having  found  a  verdict  for 
the  defendant  on  the  justification,  the  Court  refused  to  permit  the  plaintiff" 
to  enter  a  verdict  for  the  part  not  justified.  Clarke  v.  Taylor,  2  Bing.  N.  C. 
654. 

In  case  for  libel,  pleas  — not  guilty,  and  a  justification  that  the  libel  was 
a  true  report  of  what  had  passed  in  a  court  of  justice  on  a  charge  of  conspi- 
racy against  the  plaintiff"  and  others,  the  issues  on  both  of  which  pleas  were 
found  for  the  defendant;  the  counsel,  who  moved  the  judgment  against  the 
plaintiff",  being  called  as  a  witness,  and  having  proved  that  he  had  stated 
the  plaintiff"  to  have  (set  out  as  an  overt  act  of  the  conspiracy)  written  a 
letter  which  was  alleged  to  have  been  written,  not  by  him,  but  by  a  co- 
conspirator;  held,  that  the  plaintiff" 's  own  allegations  making  a  necessary 
part  of  his  case  and  proof,  the  character  of  the  publication  was  part  of  the 
issue  of  not  guilty,  and  that  the  question  was  properly  left  to  the  jury  upon 
that  plea.    Stockdale  v.  Tarte,  4  Ad,  &  Ell.  1016. 

In  an  action  for  libel,  it  appearing  that  five  packets,  addressed  to  indivi- 
duals and  enclosed  in  one  addressed  to  the  defendant,  had  been  received  at 
the  coach-office  where  he  was  porter,  and  that  he  delivered  them  ;  held, 
that  if  the  jury  found  that  he  did  so  in  the  course  of  his  business,  and  in 
ignorance  of  the  contents,  he  was  not  liable  ;  but  being  prima  facie  Yiahle, 
it  was  for  him  to  show  such  ignorance.     Day  v.  Bream,  2  Mo.  &  Rob.  54. 

Where  the  plea  stated  specific  facts  as  justifying  the  publication,  it  was 
held  that  letters  written  by  the  plaintiff",  not  proving  any  of  the  facts  alleged, 
Avere  inadmissible  for  the  defendant.     Moscati  v.  Lawson,  7  C.  &  P.  32. 

Where  the  defendant  pleads  the  general  issue  and  a  justification,  of  which 
he  gives  no  evidence,  but  succeeds  on  the  first  issue,  the  plaintiff"  is  entitled 
to  a  verdict  and  costs  on  the  latter.     Empson  v.  Fairfax,  3  Nev.  &  P.  385. 

Under  an  allegation  in  a  libel  that  the  defendant  had  crushed  the 
Hygeist  system  of  wholesale  poisoning,  and  that  several  vendors  had  been 
convicted  of  manslaughter,  it  was  held  not  to  be  necessary  for  the  defendant 
to  prove  that  the  system  had  been  entirely  crushed,  and  that  proof  of  the 
conviction  of  two  vendors  for  manslaughter  sufficiently  proved  the  plea, 
although  the  evidence  as  to  the  death  being  occasioned  by  not  complying 
Avith  the  printed  regulations  in  some  respects  varied  from  the  allegation, 
there  being  evidence  for  the  jury  as  to  the  cause  of  death.  Morrison  v.  Har- 
mer,  3  Bins.  N.  C.  758. 
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To  an  action  for  a  libel,  pleas— the  general  issue,  and  two  special  pleas, 
the  issues  on  all  of  which  were  found  for  the  plaintiff,  with  1  s.  damages 
and  the  Judge  certified  under  43  Eliz.  c.  6,  s.  2,  to  deprive  the  pJaintiff  of 
costs  ;  held  that,  notwithstanding  the  seventh  rule  of  Hil.  Term  4  Will.  4 
the  plaintiff  was  entitled  to  no  more  costs  than  damages.  Simpson  v.  Hur- 
diss,  2  M.  &  W.  84  ;  and  5  Dowl.  304. 

The  Stat.  3  &  4  Vict.  c.  24,  applies  to  cases  of  libel,  and  therefore  if  in  a 
case  of  libel  nominal  damages  be  given,  and  the  Judge  certify  that  the 
grievance  was  wilful  and  malicious,  the  plaintiff  will  be  entitled  to  his  costs. 
Foster  v.  Pointer,  9  C.  &  P.  718. 

(Indictment,  p.  644.) 

Every  man  has  a  right  to  give  every  public  matter  a  candid,  full,  and  free 
discussion  ;  but  although  the  people  have  a  right  to  discuss  any  grievances 
they  have  to  complain  of,  they  must  not  do  it  in  a  way  to  excite  tumult : 
and  if  a  party  publish  a  paper  on  any  such  matter,  and  it  contain  no  more 
than  a  calm  and  quiet  discussion,  allowing  something  for  a  little  feel- 
ing in  men's  minds,  that  will  be  no  libel ;  but  if  the  paper  go  beyond  that, 
and  be  calculated  to  excite  tumult,  it  is  a  libel.    B.  v.  Collins,  9  C.  &  P.  456. 

If  a  paper,  published  by  the  defendant,  have  a  direct  tendency  to  cause  un- 
lawful meetings  and  disturbances,  and  to  lead  to  a  violation  of  the  laws,  it 
is  a  seditious  libel ;  and  with  respect  to  the  intent  every  one  must  be  taken 
to  intend  the  natural  consequences  of  what  he  does.  R.  v.  Lovett  9  C  &  P 
462.  ' 

A  general  attack  upon  Christianity  is  unlawful,  because  Christianity  is 
the  established  religion  of  the  country. 

A  person  has  a  right  to  discuss  the  Roman-catholic  religion  and  its  insti- 
tutions, but  he  has  no  right  in  doing  so  to  libel  individual  members. 

If  a  man  puts  forth  a  publication  calculated  to  injure  private  character 
he  must  be  taken  to  have  intended  it  to  have  that  effect.  R.  v.  Gathercole 
2  Lew.  Cr.  Cases,  237.  ' 

(Province  of  Jury,  p.  646.) 

In  an  action  for  libel,  the  Judge  (it  is  said)  is  not  bound  to  state  to  the 
jury,  as  matter  of  law,  whether  the  publication  complained  of  be  a  libel  or 
not ;  but  that  the  proper  course  is  for  him  to  define  what  is  a  libel  in  point 
of  law,  and  to  leave  it  to  the  jury  to  say  whether  the  publication  in  question 
ftvlls  within  that  definition  ;  and,  as  incidental  to  that,  whether  it  is  calcu- 
lated to  injure  the  character  of  the  plaintiff  A  publication  may  be  a  libel 
on  a  private  person,  which  would  not  be  any  libel  on  a  person  in  a  public 
capacity;  but  any  imputation  of  unjust  or  corrupt  motives  is  equally  libel- 
lous in  either  case.     Pariniter  v.  Coupland,  6  M.  &  W.  105. 

Upon  the  trial  of  an  issue  of  not  guilty,  it  is  no  misdirection  if  the  Judo-e 
leave  generally  to  the  jury  the  question,  whether  the  publication  be  libel- 
lous or  not,  without  stating  his  own  opinion  as  to  the  particular  publica- 
tion, or  defining  what  generally  constitutes  a  libel.  Baylis  v.  Laiorence 
1  A.  &  E.  920.  ' 

(  Competency.) 
In  an  action  against  the  printer  of  a  newspaper,  a  proprietor  is  a  compe- 
tent witness,  as  he  is  not  liable  to  contribution.  Moscutiv.  Lawson,7  CUV.o2. 
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(  Witness — Privilege.) 
A  defendant  was  tried  for  publishing  a  letter,  purjjorting  to  be  the  reso- 
lutions of  a  body  of  persons  calling  themselves  the  General  Convention,  and 
which  letter  in  one  part  of  it  stated  that  an  outrage  had  been  committed  on 
the  people  of  Birmingham  by  a  force  "  acting  under  the  authority  of  men  who, 
when  out  of  office,  sanctioned  and  took  part  in  the  meetings  of  the  people." 
A  witness  for  the  Crown  stated  in  his  cross-examination,  that  he  had  for- 
merly belono'ed  to  the  Convention,  but  had  since  resigned,  and  had  become 
a  town-councillor  of  Birmingham.  It  was  proposed  to  ask  him  further  in 
cross-examination,  as  to  what  he  said  at  a  meeting  at  which  the  Convention 
was  ao-reed  on,  but  which  took  place  nearly  a  year  before  the  publication  of 
the  alleo-ed  libel;  held,  that  this  could  not  be  done.  R.  v.  Collins,  9  C. 
&  P.  456. 

LICENCE. 

Hav  beinc  sold  at  an  auction  on  condition  that  it  might  remain  on  the 
premises  and  be  removed  as  wanted,  the  licence  is  not  revocable.  Wood  v. 
Manley,  3  P.  &  D.  5  ;  11  Ad.  &  Ell.  a*. 

A  mere  parol  licence  to  enjoy  an  easement  on  the  land  of  another  is  not 
binding  on  the  srantor  after  he  has  transferred  his  interest  and  possession 
to  a  third  party  :  nor  is  any  notice  of  the  transfer  necessary  to  determine  the 
licence  •  and  a  parol  licence  executory  is  countermandable  at  any  time. 
Wallis  V.  Harrison,  4  31.  &  W.  538. 

LIEN. 

(General  Issue,  p.  646.) 

Evidence  of  a  lien  is  not  admissible  under  the  plea  of  the  general  issue  in 
trover.  WJiitc  v.  Teale,  4  P.  &  D.  43.  For  that  plea  by  the  New  Rules  denies 
the  conversion  only,  and  admits  property  and  right  of  possession  in  the 
plaintiff,  but  the  evidence  of  a  lien  denies  the  right  of  possession. 

A  lien  may  be  given  in  evidence  under  the  plea  that  the  plaintiff  was  not 
lawfvdly  possessed.     Brandao  v.  Barnett,  2  Scott,  N.  S,  96. 

{When  Existing.) 

No  lien  exists  at  common  law  for  the  agistment  of  cattle.  Jackson  v. 
Cummings,  5  M.  &  W.  343. 

Where  a  horse  was  placed  at  an  inn  by  a  policeman,  held,  that  not  being 
left  by  one  in  the  character  of  a  guest,  no  lien  existed  for  the  keep.  Binns 
v.  Pi'got,  9  C.  &  P.  208. 

A  custom  of  f^eneral  lien  of  warehouse-keepers  in  London  was  found  to 
exist.  Leuchart  v.  Cooper,  7  C  &  P.  119  :  but  on  a  rule  nisi  for  leave  to 
enter  up  judgment  for  the  plaintiffs  non  obstante  veredicto  being  obtained, 
it  was  held  bad  in  law,  as  highly  prejudicial  to  foreign  trade,  and  sub- 
jecting foreigners  to  liens  for  debts  of  their  factors  in  respect  of  other  goods. 
Leuckhart  v.  Cooper,  3  Bing.  N.  C.  99  :  and  3  Sc.  521. 

And  see  Wright  v.  Snell,  5  B.  &  Aid.  350. 

An  owner  retaining  the  possession  of  his  ship,  has  a  lien  on  the  cargo  for 
the  freight  due  under  a  charter-party,  and  the  fact  of  the  goods  having 
been  consigned  to  third  parties  does  not  alter  the  principle.  Campion  v. 
Colvin,  3  B°ing.  N.  C.  17  ;  S.  C.  3  Sc.  338. 

And  see  Saville  v.  Campion,  2  B.  £c  Ad.  503 :  and  Tate  v.  Jleek,  8  Taunt. 
280. 
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Commissioners  for  taking  the  acknowledgments  of  married  women  have 
a  lien  on  the  instruments  in  their  possession  for  the  fees  due  in  respect  of 
the  discharge  of  their  duty.     Grove,  ex  parte,  3  Bing.  N.C.  304  ;  S.  C.  3  Sc. 

671  ;  and  5  Dowl.  355.  ^        ^     .  .-        c  ^u        ^ 

A.  the  bailor  of  goods  to  B.,  sells  them  to  C,  and  gives  notice  of  the  sale 

to  B. ;  B.  cannot  insist  on  a  further  lien  in  respect  of  a  debt  incurred  by  A, 

after  the  notice.     Barry  v.  Longmore,  4  P.  &  D.  344. 

The  purchaser  of  an  equity  of  redemption  in  premises,  subject  to  a  mort- 
gacre  term,  deposits  the  purchase  deeds  as  a  security.  He  afterwards  pays 
o/the  mortgage  and  takes  a  surrender  of  the  term,  retaining  the  deeds  of 
surrender  in  his  own  possession,  and  becomes  bankrupt ;  the  lien  created  by 
the  deposit  extends  to  the  whole  estate,  freed  from  the  incumbrance. 
Other  deeds  deposited  at  the  same  time,  and  forming  part  of  the  same 
security,  related  to  an  undivided  share  belonging  to  the  bankrupt  in 
other  property.  Between  the  times  of  the  deposit  and  the  bankruptcy, 
the  entirety  of  a  certain  portion  of  the  property  was  conveyed  to  the  bank- 
rupt, in  lieu  of  his  undivided  share,  he  paying  100  I  for  equality  of  par- 
tition. The  lien  affects  the  portion  conveyed  to  the  bankrupt,  and  the 
assignees  have  no  claim  in  respect  of  the  100 1     Ex  parte  Bisdee,  1   Mon. 

D.  &  D.  333. 

"Where  the  plaintiff  knowing  that  consignments  made  by  B.  to  C,  and 
bills  drawn  on  the  plaintiff,  were  on  credit  of  the  goods  generally,  and, 
upon  the  plaintiff  having  been  obliged  to  pay  the  acceptances,  the  effect  of 
the  correspondence  with  B.  amounted  in  equity  to  a  contract  by  B.,  that 
the  goods  remaining  in  C's  hands  should  be  an  indemnity  to  the  plaintiff 
for  the  bills  paid  ;  held,  that  the  plaintiff  had  a  lien  on  them  for  his  debt. 
Burn  V.  CarvaUw,  7  Sim.  109. 

"Where  C.  in  the  usual  course  of  dealing  consigned  a  cargo  of  oats  to  B. 
and  remitted  bills  which  the  latter  accepted,  but  before  the  ship  sailed  C. 
became  bankrupt,  having  sent  the  bill  of  lading  indorsed  in  blank  to  F. 
without  communicating  the  transactions  with  B.,  and  F.  transmitted  the 
bill  of  ladin'T  to  B.,  with  instructions  to  act  for  him,  who  paid  the  freight 
and  took  possession  of  the  cargo  as  a  security  for  his  own  acceptances  for 
C.  but  which  was  afterwards  taken  imder  a  foreign  attachment  by  creditors 
of  C.  ■  held,  that  there  was  no  transfer  of  the  property  to  B.  nor  lien,  and 
that  he  could  not  maintain  trover.     Bruce  v.  Wait,  3  M.  k  "V\*.  15. 

Where  in  trover  for  a  deed,  upon  the  issue  that  the  plaintiff  was  not  pos- 
sessed, it  appeared  that  the  plaintiff  having  the  legal  title  as  mortgagee, 
had  assented  to  its  being  delivered  to  the  defendant  to  raise  money  for 
the  discharo-e  of  a  bill  for  which  both  were  liable  ;  held  that  the  defendant 
beino-  entitled  to  hold  the  papers  in  possession  until  the  money  advanced  by 
the  defendant  was  repaid,  the  plaintiff  could  not  maintain  the  action. 
Oweyi  V.  Knight,  4  Bing.  N.  C.  54  j  3  Sc.  307  ;  and  6  Dowl.  244. 

"Where  the  defendants,  carrying  on  a  scribbling  and  fulUng-mill,  stipulated 
that  all  soods  on  hand  should  be  liable  to  a  lien  for  the  general  balance, 
and  had  received  oil  and  dyeing  materials  from  the  plaintiff,  which  were 
kept  in  a  room  to  which  all  customers  had  access,  but  were  under  the  lock 
and  key  of  the  defendants  every  night ;  held  that  the  words  "  goods  on 
hand  "  did  not  apply  to  articles  used  upon  goods  in  the  progress  of  being 
manufactured  and  deposited  there,  on  which  the  labour  of  the  defendant's 
mill  was  not  employed.  Cwnpston  v.  Haigh,  2  Bing.  N.  C.  449;  S.  C.  2  Sc. 
684. 
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In  trover  for  a  policy  of  insurance,  plea,  retainer  as  a  lien  for  a  general 
balance  due  to  the  defendant  as  an  insurance-broker,  replication,  a  bill 
given  and  accepted  as  payment  for  such  balance,  and  not  due  at  the  time  of 
the  conversion ;  held,  that  the  lien  being  gone,  the  defendant  could  not 
desert  his  plea  of  lien,  and  rest  his  defence  upon  the  distinct  ground  of  a 
right  to  detain  the  policy  for  a  balance  due  on  a  mutual  credit,  without 
having  specially  pleaded  it.     Hewison  v.  Guthrie,  2  Bing.  N.  C.  755. 

Semble,  that  if  a  person  covenant  that  he  will,  on  or  before  a  certain  day, 
secure  an  annuity  by  a  charge  upon  freehold  estates,  or  by  investment  in 
the  funds,  or  by  the  best  means  in  his  power,  such  covenant  will  create  a 
lien  upon  any  property  to  which  he  becomes  entitled  between  the  date  of 
the  covenant  and  the  day  so  limited  for  its  performance.  Wellesley  v. 
Wellesley,  4  M.  &  C  561. 

See  further  as  to  the  lien  of  an  attorney,  Bozon  v.  Bolland,  4  M.  &  C. 
354 ;  Warburton  v.  Edge,  9  Sim.  508, 

LIMITATIONS. 

Stat.  3&4  Will.  4,  c.  27. 

Where  an  annuity  was  devised,  charged  on  freehold,  if  certain  leasehold 
property  specified  should  be  insufficient,  held,  first,  that  as  against  the  de- 
visee the  will  was  not  evidence  that  the  testator  died  possessed  of  the  lease- 
hold ;  and,  secondly,  that  he  was  not  barred  by  the  3  &  4  W.  4,  c.  27,  ss.  2, 3, 
such  devisee  not  being  within  either  of  the  descriptions  in  the  statute,  in 
which  the  right  shall  be  deemed  to  have  first  accrued  within  twenty  years. 
James  v.  Salter,  2  Bing.  N.  C.  505  ;  and  2  Sc.  750.  But  see  James  v,  Salter, 
3  Bing.  N.  C.  544;  4  Sc.  168  ;  and  5  Dowl,  496,  in  which  it  was  held  that 
such  devisee  was  within  the  statute ;  and  that  a  distress  or  action  for  an 
annuity  accruing  by  will  and  charged  on  land,  must  be  resorted  to  within 
20  years  from  the  death  of  the  testator. 

A  lessor  permits  his  lessee,  during  the  continuance  of  the  lease,  to  pay  no 
rent  for  twenty  years ;  the  lessor  is  not  therefore  barred  by  the  stat.  3  &  4 
W.  4,  C.27,  S.2,  from  recovering  the  premises  in  ejectment.  The  case  falls 
within  the  latter  branch  of  the  3d  section,  which,  in  the  case  of  an  estate  or 
interest  in  reversion,  provides  that  the  right  of  action  shall  be  deemed  to 
have  first  accrued  when  it  became  an  estate  or  interest  in  possession ;  the 
lessor,  therefore,  may  recover  in  ejectment  at  any  time  within  twenty  years 
after  the  determination  of  the  lease.  Doe  d,  Davi/  v.  Oxenham,  7  M.  &  W. 
131. 

A.,  in  1817,  let  B.  into  possession  of  lands  as  tenant  at  will ;  and  in  1827 
A.  entered  upon  the  land  without  5.'s  consent,  and  cut  and  carried  away 
stone  therefrom :  this  entry  amounted  to  a  determination  of  the  estate  at 
will ;  and  B.  thenceforth  became  tenant  at  sufferance,  until,  by  agreement 
express  or  implied,  a  new  tenancy  was  created  between  the  parties ;  and 
therefore,  unless  the  fact  of  such  new  tenancy  be  found  by  the  jury,  an 
ejectment  brought  by  A.  in  1839,  is  too  late,  inasmuch  as,  by  the  stat.  3  &  4 
W.  4,  c.  27,  s.  7,  his  right  of  action  first  accrued  at  the  expiration  of  one 
year  after  the  commencement  of  the  original  tenancy  at  will,  i.  e.  in  the 
year  1818.     Doe  d.  Bennett  v.  Turner,  7  M.&  W.  226. 

Trespass  for  breaking  and  entering  plaintiff"s  close,  plea,  stating  a  seisin 
in  fee  in  W.,  a  demise  by  him  for  a  term,  which  subsequently  by  devise  came 
ioH.,  and  defendant's  entry  as  servant  of  H.,  and  giving  colour  to  plaintiff"; 
replication,  that  the  entry  of  defendant  was  after  the  3  Sc  4  W,  4,  c.  27, 
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and  no  right  of  entry  accrued  to  H.  or  the  defendant  within  twenty  years 
before  the  entry  ;  rejoinder,  that  the  possession  by  the  plaintiff  or  any  other 
was  not  at  the  time  of  the  passing  of  the  Act  adversely  to  H.,  and  issue, 
that  it  was  possessed  adversely  by  one  S.;  it  was  held,  that  the  dates  being 
under  a  viz.  and  immaterial,  the  replication  was  not  inconsistent,  as  admit- 
ting H's  ricrht  of  entry  to  have  accrued  since  the  Act,  and  denying  the 
accruino-  of  "the  right  within  twenty  years;  and  the  rejoinder  admitting  the 
right  of*entry  not  to  have  accrued  within  twenty  years  put  the  issue  on  the 
niTestion  of  adverse  possession  :  the  jury  having  found  the  adverse  possession 
at  the  time  of  the  passing  of  the  Act  against  the  defendant,  and  the  rejoinder 
admittino-the  right  of  entry  not  to  have  accrued  within  twenty  years,  it  was 
held,  that  the  defendant  was  not  entitled  to  the  additional  period  of  five 
years  given  by  s.  15,  and  that  as  against  a  wrong-doer  the  plaintiff  was 
not  obli-ed  to  plead  specially  title  in  himself;  and  lastly,  that  the  sur- 
rejoinder was  not  contradictory  to  the  declaration.      Holmes  v.  Newlands, 

3  Perr.  &  D.  128. 

(3^4  Will  4,  c.  42,  p.  656.) 

Debt  on  covenant  for  payment  of  a  rentcharge,  being  an  action  of  debt  on 
a  specialty,  may  be  brought  at  any  time  within  20  years,  by  3  &4Will.  4, 
c.  42,  s.  8,'  notwithstanding  the  limitation  by  3  &  4  Will.  4,  c.  27,  s.  42,  as 
to  the  recovery  of  rent  payable  out  of  land.     Strachany.  Thomas,  4  P.  &  D. 

229. 

Semble,  the  3  &  4  Will.  4,  c.  27,  applies  only  to  rents  in  nature  of  a  charge 
on  the  land,  and  not  to  mere  conventional  rents  reserved  on  a  lease ;  but 
held  clearly,  that  under  c.  42,  s.  3,  the  action  of  covenant  for  rent  in  arrear 
might  be  brought  within  the  time  limited  by  the  latter  Act,  and  that  the 
pka  of  six  years  was  no  bar  to  the  action.     Paget  v.  Foley,  2  Bing.  N.  C. 

679.  ,   .     ,  , 

A  gift  of  residue  is  within  the  3  &  4  Will.  4,  c.  27,  s.  49,  and  is  barred 
after  20  years  have  elapsed  after  the  present  right  of  receiving  it  has  ac- 
crued to  a  party  capable  of  giving  a  release  for  it ;  in  case  of  legacies,  the 
presumption  of  payment  cannot  be  drawn  from  mere  lapse  of  time,  where 
payment  would  be  out  of  the  ordinary  course  of  payments  by  an  executor. 
Prior  v.  Hcn-niblow,  2  Younge,  200. 

{Non  Accrevit,  Sfc.  p.  657.) 

The  right  of  action  for  not  indemnifying  the  lender  of  an  accommodation 
acceptance  accrues  not  when  the  bill  becomes  due,  but  when  the  lender 
pays  the  money.     Reynolds  v.  Doyle,  2  Sc.  N.  S.  45. 

A.  B.  and  C.  entered  into  a  joint  and  several  note  for  the  payment  of  a  sum 
of  money  with  interest,  and  A.  having  been  called  upon,  and  paid  the  amount, 
brought  two  actions,  one  against  B.,  as  the  principal,  for  the  whole  amount, 
and  another  against  C,  as  his  co-surety  for  B. ;  in  the  action  against  B.,  an  in- 
dorsement by  the  payee  (then  deceased)  of  the  receipt  of  the  money  from  A., 

to  which  was  added  "  the  £. having  been  originally  advanced  to  B.," 

was  held  to  be  admissible  to  prove  not  only  the  payment  by  the  plaintiff, 
but  the  original  advance  to  jB.  as  the  principal ;  held  also,  that  the  right  of 
action  accruing  immediately  upon  the  payment  of  any  part  on  account  of 
the  principal,  the  plaintiff  was  only  entitled  to  recover  payments  made 
within  six  years,  upon  a  plea  of  the  Statute  of  Limitations ;  in  the  action 
against  C,  it  was  held  that  as  the  right  of  action  against  the  co-surety 
fo'r  contribution,  attached  upon  the  payment  by  the  plaintiff  of  anything 
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beyond  his  proportion,  he  could  recover  only  wjiat  he  had  paid  heyond 
that  proportion  within  the  six  years.     Dairies  v.  Humphreys,  6  M.  &W.  153, 

To  a  note  payable  on  demand,  non  assumpsit  infra  sex  annos  is  a  good 
plea,  for  the  statute  runs  from  the  date ;  secus,  if  the  promise  were  of  a  colla- 
teral thing.     Collins  v.  Benning,  12  Mod.  444. 

An  agreement  amounting  only  to  an  accord  which  does  not  extinguish 
the  original  debt,  the  statute  runs  from  the  original  debt,  and  not  from  the 
agreement.     Reeves  v.  Hearne,  3  C.  M.  &  R.  323. 

Where  the  statute  began  to  run  in  the  lifetime  of  the  debtor,  and  after 
his  death,  the  will  being  contested,  there  was  for  a  considerable  period 
no  representative  who  could  be  sued,  held  that  it  did  not  suspend  the 
operation  of  the  statute.     Rhodes  v.  Smethurst,  4  M.  &  W.  42. 

Where  a  suit  for  an  account  of  rents  and  profits  abated  by  the  plaintiff's 
death  after  answer,  but  before  decree,  and  his  representative,  more  than  six 
years  after,  filed  a  bill  of  revivor,  to  which  the  personal  representative  of 
the  defendant,  also  deceased,  pleaded  the  Statute  of  Limitations,  but  did 
not  state  that  more  than  six  years  had  elapsed  since  the  administration  had 
been  taken  out,  plea — overruled.     Perry  v.  Jenkins,  1  Myl.  &  Cr.  118. 

In  courts  of  equity  mistake  is  within  the  same  rule  with  respect  to 
the  statute,  as  fraud,  viz.  from  the  discovery  of  the  circumstances ;  where 
therefore  trustees  had  transferred  stock  by  mistake,  which  was  not  disco- 
vered until  within  six  years  before  the  filing  of  the  bill,  the  statute  was  held 
to  be  no  bar.     Brooksbank  v.  Smith,  2  Younge  &  Cr.  58. 

{Part  Payment,  ^c,  p.  C66.) 

An  acknowledgment  of  part  payment  is  not  sufiicient  unless  it  be  in 
writing,  and  signed  by  the  party  chargeable.  Bayley  v.  Ashton,  4  P.  &  D. 
204 ;  Maghee  v.  O'Neil,  7  M.  &  W.  531. 

A  debtor,  in  1831,  agreed  with  his  creditor  to  pay  him  a  composition  of 
5  s.  in  the  pound  upon  the  amount  of  his  debt,  bj^  instalments.  The  first 
instalment  was  paid,  when  the  creditor  agreed  to  give  the  debtor  a  release 
in  full,  on  his  paying  the  balance  of  the  composition.  The  debtor  made 
default  in  payment  of  the  balance;  but  in  February  18.39,  being  pressed 
for  the  payment  "  of  the  demand  "  of  the  creditor,  he  made  a  payment  of 
100  /.  in  part  of  the  balance  of  the  composition,  and  required  a  receipt  as 
"for  a  composition  of  5  s.  in  the  pound,  upon  the  balance  of  account  owing 
by  him."  The  creditor  acknowledged  the  payment  of  the  100 1.,  but  declined 
signing  a  receipt  in  this  form.  In  September  1839,  the  debtor  became 
bankrupt.  Held,  that  the  agreement  for  the  composition  did  not  preclude 
the  creditor  from  proving  for  the  balance  of  the  original  debt,  and  that  it 
was  not  barred  by  the  Statute  of  Limitations.  Ex  parte  Bateson,  1  Mon. 
D.  &  D.  289. 

The  delivery  of  goods  in  reduction  of  an  existing  debt,  operates  as  part 
payment  to  take  the  case  out  of  the  statute.  Cooper  v.  Stevens,  5  JV.  &.  M. 
635. 

The  plaintifi',  an  attorney,  had  done  professional  business  of  various  kinds 
for  the  defendant  in  1827,  and  several  subsequent  years.  In  July,  1832,  the 
defendant  having  been  a  witness  on  a  lunacy  inquiry,  in  ^hich  the  plaintifi^ 
was  concerned  as  solicitor,  the  plaintiff"  wrote  to  him  to  ask  what  were  his 
expenses  on  that  occasion.  The  defendant,  in  reply,  requested  the  plaintiff 
to  allow  what  was  usual,  and  place  the  same  to  his  (the  defendant's)  account. 
In  March  1833,  the  plaintiff"  wrote  to  the  defendant,  informing  him  that  the 
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sums  allowed  were  2Z.  2s.  and  10s.  Od.,  inclosing  receipts  for  those  suras, 
for  the  defendant's  signature,  and  concluded,  "  I  will  give  you  credit  for  the 
sums  in  my  account  against  you,  agreeably  to  your  note  of  the  21st  July 
last."  The  defendant  returned  the  receipts  signed  by  him,  and  the  2  I  2s., 
and  10  s.  6  rf.  were  paid  to  the  plaintift'on  the  production  of  those  receipts. 
In  1838,  the  plaintiff  delivered  to  the  defendant  a  bill  of  costs,  amounting 
to  289  Z.',the  first  item  being  in  1827,  and  the  two  last  in  1830  and  1831. 
These  two  were  charges  for  3Z.  and  5/.  cash  lent ;  the  rest  of  the  bill  was  for 
professional  business.  In  an  action  on  this  bill,  commenced  in  January 
1839,  it  was  held  that  the  letters  given  in  evidence  did  not  sufficiently  show 
that  the  2  Z.  2  s.  and  10s.  6d.  were  paid  in  part  discharge  of  the  debt  for  which 
the  action  was  brought,  so  as  to  take  the  case  out  of  the  Statute  of  Limita- 
tions, as  to  any  part  of  the  demand.     Waugh  v.  Cope,  6  M.  &  W.  824. 

(Stat.  9  Geo.  4,  c.  14.     Bi/  words  only,  p.  665.) 
The  acknowledgment  in  writing,  to  take  a  case  out  of  the  Statute  of  Lhnita- 
tions,  must  either  amount  to  a  distinct  promise  to  pay,  or  to  a  distinct 
acknowledgment  that  the  sum  is  due.     Bucket  v.  Church,  9  C.  &  P.  209. 

Qu.  Whether  it  is  a  question  for  the  Judge  or  for  the  jury  to  determine, 
whether  a  letter  written  by  the  defendant,  be  or  be  not  a  sufficient  acknow- 
ledgment for  this  purpose.     Ibid.     See  Morrell  v.  Frith,  3  M.  &  W.  402 

Where  by  deed  it  was  agreed  by  the  defendant  to  pay  a  balance  then 
unascertained,  stipulating  for  the  accounts  being  taken  by  arbitrators;  it  was 
held  to  be  sufficient  to  take  the  case  out  of  the  statute,  and  thiii  extrinsic 
evidence  of  the  amount  was  receivable  to  ascertain  the  sum  due.  Chesli/n  v. 
Balby,  4  Younge  &  C.  238. 

Where  the  equitable  mortgagee  received  the  rents  of  the  mortgaged  estate, 
it  w^s  held  prima  facie  to  amount  to  a  payment  either  of  the  principal  or 
interest,  within  the  proviso  of  the  Statute  of  Limitations.     Brocklehurst  v. 

Jessop,  7  Sim.  442. 

W^here  an  executor  separated  from  the  testator's  property  a  sum  of  money- 
bequeathed  to  him  on  a  trust,  to  which  he  for  some  time  applied  the  interest 
of  it,  but  afterwards  converted  the  fund  to  his  own  use,  it  was  held  that  he 
was  liable  as  a  trustee,  and  that  the  suit  against  him  was  not  to  be  deemed 
a  suit  for  a  legacy,  and  that  the  right  was  not  affected  by  the  late  Statute 
of  Limitations,  3  &  4  Will.  4,  c.  27,  s.  40.     Phillips  v.  Munmngs,  2  Myl.  &  Cn 

^^The  bequest  of  personalty  upon  trust  for  the  payment  of  debts  owing  at  the 
testator's^ecease,  does  not  Vr^^^^^J^^^^l^^J^^ 
Tweedy,  1  Beav.  55 ;  and  see  Jones  v.  bcott,  1  Kuss.  &  i>iyi.  ~oo , 

V.  Smethurst,  4  M.  &  W.  42.  .      o      .        r  c  offl.r,.prI 

The  judgment  of  the  Master  of  the  Rolls  in  '^f^^^  ^  ^^'^^  ^f  ^/^™'i' 
reversing  the  decision  of  the  Lord  Chancellor,  in  D.  Pr    4  CI.  &  Fi   38 
It  was  also  held,  that  the  advertisement  by  an  executor  to  creditor     o 
send  in  their  claims,  was  not  sufficient  to  revive  a  debt  already  barred  by 

'"llete^'of  the  defendant,  in  answer  to  the  plaintiff's  attorney's  aj^Hca- 
tion  for  the  debt,  in  the  terms,  "since  the  receipt  of  your  letter  I  ha  e  beeu 
in  daily  expectation  of  being  enabled  to  give  a  satisfactory  ^-V^l^To 
application  respecting  the  demand  of  M.  against  me  ;  I  P^P^^^/^f  ^^  f^ 
to-morrow,  when  I  will  call  upon  you  on  the  matter;"  was  held  not  to  be  a 
sufficient  acknowledgment  to  take  the  case  out  of  the  statute.   Where  there  n 

VOL.111.  5» 
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no  evidence  beyond  the  writing  itself,  its  meaning  is  for  the  Court  and  not 
for  the  jury;  «/?7er,  where  the  words  are  used  in  a  technical  sense,  as  in 
mercantile  documents.  Morrell  v.  Frith,  3  M.  &  W.  402;  and  8  C.  &  P. 
246 ;  questioning  Lloyd  v.  Maund,  2  T.  R.  760. 

Where  the  defendant,  on  being  applied  to  for  payment,  gave  the  plaintiff 
a  list  of  debts  due  to  himself,  with  a  memorandum  in  the  terms,  "  I  give  the 
above  accounts  to  you,  so  you  must  collect  them,  and  you  and  me  will  be 
clear ;  "  it  was  held  to  be  insufficient,  as  no  promise  to  pay  could  be 
inferred  therefrom.     Routledge\.  Ramsay,  3  N.  &  P.  319. 

So  where  the  defendant  in  a  letter,  in  answer  to  an  application  for  the 
debt,  said,  "  I  will  see  D.,  or  write  to  him ;  I  have  no  doubt  he  has  paid  it ; 
if  by  chance  he  has  not,  it  is  very  fit  it  should  be."  Poynderv.  Bluck,  5 
Dowl.  570. 

Theplaintitl"  having  refused  to  execute  a  composition  deed,  by  which  the 
defendant  had  conveyed  all  his  property  to  his  creditors,  and  having  pressed 
for  payment,  the  defendant  replied  that  he  had  given  up  his  aflFairs,  and 
considered  that  he  had  nothing  to  do  with  the  claim,  nor  should  he  have,  and 
wished  the  plaintiff  to  make  him  a  bankrupt,  as  it  was  in  his  power ;  held 
to  have  been  properly  left  to  a  jury  to  say  if  a  promise  to  pay  could  be  im- 
plied :  held  also,  that  a  sum  less  than  the  amount  due  given  by  the  defend- 
ant to  his  trustee  to  pay  over  to  the  plaintiff  if  he  would  receive  it  in  full 
discharge  of  his  debt,  being  refused  by  the  defendant,  and  the  trustee  having 
thereupon  paid  it  to  him  on  account  only,  being  a  payment  made  by  a 
stranger,  and  not  sanctioned  by  the  defendant,  was  not  a  part  payment 
so  as  to  take  the  case  out  of  the  statute.  Linsell  v.  Bonsor,  2  Bing.  N.  C. 
241 ;  S.  C.  2  So.  399  n. 

Where  the  defendant,  who  had  taken  the  stock,  and  undertaken  to  satisfy 
the  debts  of  an  insolvent,  and  had  been  carrying  on  the  business  for  a  con- 
siderable time,  in  answer  to  the  application  of  the  plaintiff,  a  creditor,  for 
payment  of  his  account,  expressed  his  regret  in  a  letter  at  not  being  able  to 
comply  with  the  plaintiff's  request,  and  stated  that  there  was  a  prospect 
of  an  abundant  harvest,  which  must  turn  into  a  goodly  sura,  "  and  reduce 
your  account,  if  it  does  not,  the  concern  must  be  broken  up  to  meet  it ;" 
held  a  sufficient  acknowledgment  to  take  the  debt  out  of  the  statute.  Bird 
V.  Gammon,  3  Bing.  N.  C.  883. 

In  an  action  of  assumpsit,  the  defendant  pleaded  a  set-off,  to  which  the 
plaintiff  re^jlied  the  Statute  of  Limitations.  Held,  that  a  letter  by  the 
plaintiff  giving  the  defendant  credit  for  a  sum  of  money  received  on  his 
accoTint,  and  requesting  him  to  deduct  the  amount  of  his  gross  demand 
against  him  from  his  bill,  but  which  did  not  specify  that  amount,  was  a  suf- 
ficient acknowledgment  to  take  the  case  out  of  the  Statute  of  Limitations. 
Waller  v.  Lacy,  8  Dowl.  563, 

{Merchants''  Accounts,  p.  671.) 

The  exception  in  the  Statute  of  Limitations  (21  Jac.  1,  c,  16,  s.  3),  as  to 
merchants'  accounts,  does  not  apply  to  an  action  of  indebitatus  assumpsit, 
but  only  to  the  action  of  account,  or,  semhle,  to  an  action  on  the  case  for  not 
accounting.     Ingliss  v.  Haigh,  9  Dowl.  817. 

A.  was  a  part-owner  and  manager  of  a  ship,  which  was  sold  by  B., 
another  part-owner,  and  there  was  evidence  of  ship  accounts  between  A. 
and  B.  in  the  books  of  the  latter,  from  1799  to  1805  ;  and,  in  1811  and  1812, 
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two  items  appeared  on  the  debit  side,  not  appearing  to  relate  to  the  ship, 
and  there  was  evidence  of  frequent  calls  for  the  accounts,  and  evasions  by 
5  •  in  a  suit  by  A.  for  an  account  of  the  earnings  and  proceeds  of  the  sale 
the' case  was  held  to  be  within  the  exception  of  the  Statute  of  Merchants 
Accounts,  and  that  there  was  no  sufficient  ground  for  presuming  payment  or 
satisfaction.     Bobinson  v.  Alexander,  2  C\.Sc¥i.  717  ;  S  B\l  352. 

Where  it  appeared  from  the  bankrupt's  books  that  there  were  items  of 
dealings  between  the  parties  within  six  years,  it  was  held  to  be  sufficient  to 
take  the  case  out  of  the  statute,  and  that  the  account  ought  to  be  taken  and 
tlie  creditor  admitted  to  prove  for  the  balance  found.  Seaber,  ex  parte, 
1  Deac.  543. 

MALICIOUS  PROSECUTION,  p.  676. 

In  case  for  maliciously  laying  an  information  on  the  Game  Laws,  there 
having  been  a  conviction  and  no  appeal,  it  was  held  that  the  action  was  not 
maintainable.     Mellor  v.  Baddeley,  2  Cr.  &  M.  675. 

To  a  declaration  for  maliciously,  and  without  probable  cause,  procuring 
the  plaintiff  to  be  indicted  at  the  Central  Criminal  Court  for  felony,  it  is  no 
answer  that  the  defendant  was  bound  over  by  recognizance  to  prosecute,  it 
the  iurv  believe  that  the  defendant  caused  himself  to  be  bound  by  making 
the  charge  maliciously,  and  without  probable  cause,  before  the  magistrate 
who  took  the  recognizance. 

It  is  not  incumbent  on  the  Judge  in  such  a  case  to  call  the  attention  of 
the  jury  specifically  to  the  circumstance  that  the  injury  alleged  ^^.the  decla- 
ration  is  the  preferring  at  the  sessions  of  the  court,  a  charge  which  is  then 
maliciously  made.     Dubois  v.  Keats,  11  A.  &  E.  329. 

In  case  for  maliciously  giving  information  before  a  magistrate,  and  pro- 
curing a  warrant' to  be  issued  against  the  plaintiff,  it  is  not  necessary  to 
state  in  the  declaration  that  there  was  an  information,  the  gist  of  the  action 
being  the  setting  the  magistrate  in  motion;  but  if  the  declaration  allege  an 
information,  and  that  the  warrant  was  granted  thereupon,  the  information 
must  be  proved,  and  the  recital  in  the  warrant  is  not  sufficient.  Gregori/ 
y.Derbi/,SC.&cV.7i9. 

The  plea  of  not  guilty,  putting  in  issue  the  indictment,  together  with  the 
absence  of  probable  cause,  a  plea  also  that  the  defendant  had  probable  cause 
for  indicting,  is  not  permitted.  Cotton  v.  Brow7i,  4  N.  &  M.  831 ;  S.  C. 
3  Ad.  &  Ell.  312. 

{Probable  Causes,  p.  680.) 
The  defendant  having  reasonable  and  probable  cause  for  giving  the  plain- 
tiff in  charge,  persists  in  it  after  explanation  given  by  the  officer ;  the  Judge 
directed  the  jury  that  on  such  explanation  the  probable  cause  ceased,  and  that 
the  only  questionwas  whether  his  subsequent  conduct  amounted  to  malice; 
it  was  held  that  such  direction  was  wrong  ;  that  the  original  facts  remain- 
ine  unaltered,  the  reasonable  and  probable  cause  could  not  be  taken  away 
by  such  explanation:  and  a  new  trial  was  granted.  3Iusgrove  v.  Aewell, 
1  M.  &  W.  582  ;  and  1  T.  &  G.  957. 

Where  the  probable  cause  for  charging  the  plaintiff  with  felony  consisted 
partly  of  matter  of  fact  and  partly  of  matter  of  law,  it  was  ^^ekl  that  the 
Tudge  was  warranted  in  leaving  the  question  to  the  jury.  M  Donald  v. 
Booke,  2  Bing.  N.  C.  217  ;  S.  C.  2  Sc.  359. 
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In  an  action  for  a  malicious  prosecution,  the  question  whether  there  be 
or  be  not  reasonable  or  probable  cause,  may  be  entirely  for  the  Judge,  or 
for  the  jury,  according  to  the  evidence  in  the  particular  case. 

Where  the  prosecution  was  under  the  statute  7  &  8  Geo.  4,  c.  30,  s.  6,  for 
maliciously  and  feloniously  obstructing  a  mine,  and  the  plaintiff  was  ac- 
quitted on  the  ground  that  he  committed  the  obstruction  under  a  claim 
of  right  by  his  employer,  and  by  such  employer's  direction,  on  action 
brought,  it  was  proved  at  the  trial,  that  there  had  been  disputes  between 
the  emjiloyer  and  the  defendant  on  the  subject,  before  the  obstruction,  and 
that  defendant  knew  from  the  plaintiff  that  the  obstruction  was  effected 
in  assertion  of  his  emploj^er's  alleged  right  ;  held,  that  the  Judge  was  not 
justified  in  nonsuiting,  or  directing  a  verdict  for  the  defendant,  on  the 
ground  of  there  being  reasonable  and  probable  cause  ;  but  that  the  question 
was  for  the  jury.     James  v.  Phelps,  11  A.  &  E.  483  ;  3  P.  &  D.  231. 

Where  the  plaintiff  was  given  in  charge  in  the  evening  for  a  malicious 
trespass  in  pulling  down  a  chimney  on  premises  formerly  his  own,  and  ex- 
changed for  others  of  which  he  had  been  dispossessed,  but  was  liberated  in 
the  morning,  a  summons  having  been  taken  out  for  a  hearing  before  magis- 
trates ;  it  was  held  that  the  statute  7  &  8  Geo.  4,  c.  30,  allowing  the  appre- 
hension of  such  offenders,  the  jury  were  to  say  if,  in  such  imprisonment,  the 
defendants  acted  bond  fide  and  believing  that  they  had  power  to  take  the 
plaintiff  into  custody,  and  if  so,  there  having  been  no  notice  of  action 
under  the  41st  section  of  that  statute,  that  the  defendants  were  entitled  to 
a  verdict.     Reed  v.  Coiomeadow  and  another,  7  C.  &  P.  821. 

In  case  for  maliciously  indicting  the  plaintiff,  the  observations  made  by 
the  Judge  on  the  trial  of  the  indictment,  are  not  evidence  for  the  plaintiff. 
Barker  v.  Aiigell,  2  M.  &  R.  371. 

In  an  action  for  maliciously,  and  without  reasonable  cause,  refusing  to 
accept  a  tender  of  debt  and  costs,  for  which  the  plaintiff  was  in  execution 
at  the  defendant's  suit,  the  defendant  may  give  evidence  of  jirobable  cause, 
under  the  plea  of  not  guilty.     Hounsfield  v.  JDrury,  11  Ad.  &  Ell.  98. 

{Malicious  Ai'rest,  p.  686.) 

In  case  for  a  malicious  arrest,  the  action  having  been  brought  in  an  in- 
ferior court,  and  removed  by  habeas  corpus  into  K.  B.,  but  no  further  pro- 
ceedings had,  it  was  held  that  the  cause  was  not  out  of  Court  until  the 
end  of  a  year  after  the  return  of  the  habeas :  where,  therefore,  no  search 
had  been  made  for  a  declaration  after  the  second  term,  it  was  held  that 
there  was  no  proof  that  the  suit  was  determined,  and  that  the  plaintiff 
was  properly  nonsuited.  The  rule  35  of  Hil.,  2  Will.  4,  applies  to  all  cases, 
whether  commenced  by  serviceable  or  bailable  process,  or  removed  by  habeas. 
Norrish  v.  Richards,  5  N.  &  M.  268. 

In  case  for  maliciously  and  without  reasonable  or  probable  cause  arrest- 
ing the  plaintiff,  he  having  been  discharged  out  of  custody  on  a  former 
arrest,  without  leave  of  any  Judge,  by  reason  of  the  defendant  not  having 
declared  in  due  time ;  it  was  held  that  the  action  was  maintainable,  and 
that  the  declaration  disclosed  a  sufficient  cause  of  action,  although  the 
allegation  of  malice  was  general ;  {dub.  Denman,  L.  C.  J.)  Haywood  v.  Col- 
linge,  1  P.  &  D.  202. 

It  is  a  sufficient  arrest  to  entitle  the  defendant  to  relief  under  the  43  Geo. 
3,  c.  46,  s.  3,  if  the  officer  state  to  the  party  that  he  has  a  warrant,  and  take 
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him  to  his  own  bouse,  and  a  bail-bond  be  executed  ;  and  the  execution  of 
the  bond  semh.  is  a  holding  to  bail  within  the  statute  ;  .ei  ^"^" /'f  7 
capias  be  afterwards  set  aside  for  irregularity?     Beynoldsx.  Matthews,! 

Dowl.  580.  .  ,. 

The  wrongful  act  being  independent  of  the  subsequent  continuance  or  dis- 
continuance of  the  suit,  it  is  not  necessary  to  produce  the  judgment  roll,  but 
the  rule  to  discontinue  on  payment  of  costs,  and  proof  that  they  were  paid, 
is  sufficient  to  support  the  averment  of  the  discontinuance.     Watkins  v.  Lee, 

7  Dowl.  498.  ^  , ,    ^, 

A  plaintiff  is  bound  to  show,  in  the  first  instance,  a  want  of  reasonable  and 
probable  cause;  and  if  he  show  that  the  sum  recovered  falls  very  short  of 
the  sum  for  which  the  arrest  was  made,  that  i%  prima  facie  sufficient ;  but  a 
failure  of  evidence,  as  by  the  alleged  death  of  a  witness,  is  not  an  answer 
as  a  plaintiff  arrests  at  his  peril,  if  he  has  not  legal  evidence  to  ^ort  his 
demand,     mcholas  v.  Hayter,  4  N.  &  M.  882  ;  S.  C.  2  Ad.  &  Ell.  348. 

Where  the  defendant  informed  the  bail  that  his  principal  was  likely  to 
abscond,  and  procured  directions  to  take  the  affidavit  of  justification  off  the 
file  but  which  being  too  late,  an  order  for  the  render  was  obtained  by  means 
of  them  by  the  defendant  from  a  Judge;  it  was  held,  that  unless  express 
malice  were  alleged  and  proved,  no  action  could  be  maintained  for  sucb 
proceeding.     Porter  v.  Weston,  5  Bing.  N.  C.  715  ;  and  8  Sc.  25. 

{Costs,  43  Geo.  3,  c.  46,  s.  3,) 
The  Court  is  not  at  liberty  to  go  into  the  question,  whether  the  jury  have 
ri.htly  come  to  a  decision  of  the  amount  found  to  be  due,  but  the  onus  of 
showing  an  absence  of  probable  cause  of  arrest  lies  on  the  defendant.     T^o^ss 

T.  Osborne,  4  Dowl.  107.  „     „„  7  p  1       1 1 

The  plaintiff  arrested  the  defendant  on  an  affidavit  for  86  I.  for  goods  sold, 
and  the  iurv  gave  a  verdict  for  15  I.  upon  account  of  unliquidated  damages, 
for  not  taking  an  engine;  it  was  held  that  not  being  entitled  to  arrest  upon 
that  claim,  he  had  no  reasonable  or  probable  cause,  and  that  the  aefendant 
was  therefore  entitled  to  costs  under  the  43  Geo.  c.  46,    s.  3.     Beare  v. 

Pinlms,  4.  N.  &  M.  846.  ..,•«•        f    •„ 

The  iri-inal  demand  was  under  20/.,  after  which  the  plaintiff  sent,  in 
.cods,  which  were  returned,  and  he  then  sent  in  a  further  demand  of  two 
guineas,  which  made  the  two  demands  exceed  20  I,  the  Court  thinking  that 
there  was  no  reasonable  ground  for  the  arrest  for  the  latter  sum,  held  the 
defendant  to  be  entitled  to  costs  under  the  statute.     Sutton  v.  Burgess, 

4  Dowl.  376.  ,     ,  , ,  , 

Where  it  was  clear  that  the  plaintiff  could  have  had  no  reasonable  ground 
to  expect,  from  the  nature  of  the  evidence,  that  the  whole  amount  for 
which  the  defendant  was-held  to  bail  could  be  proved,  and  the  verdict  did 
not  establish  one-half  of  the  demand,  it  was  held  that  the  defendant  was 
entitled  to  costs  under  the  statute.     Leiois  v.  Ashton,  1  M.  &  ^^^  493. 

The  amount  of  the  verdict  being  prima  facie  proof  of  the  want  of  probable 
cause  to  arrest  for  the  amount  sworn  to,  the  Court  refused  to  attend  to  affi- 
davits against  the  rule  for  costs,  under  43  Geo.  3,  c.  46,  s.  3,  suggesting 
perjury  of  a  witness.     Tipton  v.  Greaves,  5  G.  &  M.  424. 
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MALICIOUS  INJURIES,  p.  G91. 

{Malicious  Wounding.) 

A  wound  inflicted  by  a  bite  is  not  within  the  st.  7  Will  4,  &  1  Vict.  c.  85,  s.  2. 
Jenning's  Case,  2  Lewin's  C.  C.  130  ;  and  see  R.  v.  Stevens,  1  Moody's  C.  C. 
409.  R.  V.  Harris,  cited  2  Lewin's  C.  C.  131.  It  need  not  be  made  with  a 
sharp  instrument.  Briggs'  Case,  1  Lewin's  C.  C.  67 ;  2  Lewin's  C.  C.  132. 
Nor  need  the  instrument  be  stated.     Erie's  Case,  2  Lewin's  C.  C.  133. 

Qucere,  whether  a  wound  by  the  biting  of  a  dog,  be  a  wounding  within 
the  St.  9  Geo.  4,  c.  31.  El/nsleg's  Case,  2  Lewin's  C.  C.  126.  But  see  R.  v. 
Hughes,  2  C.  &  P.  420, 

Where  the  wounding  was  by  biting  the  hand,  it  was  held  not  a  wounding 
within  the  statute  which  requires  that  an  intrument  be  used.  R.  v.  Stevens, 
1  Mood.  C.  C.  409. 

So,  of  the  throwing  vitriol  over  the  prosecutor's  face  with  intent  to  dis- 
figure.    R.  V.  Murrow,  1  Mood.  C.  C.  456. 

To  constitute  a  wound,  there  must  be  a  separation  of  the  entire  skin,  and 
not  a  mere  abrasio  of  the  outward  cuticle.  R.  v.  M'Loughlin,  8  C.  &  P. 
635. 

A  blow  with  an  iron  hammer,  whereby  the  jaw  of  the  prosecutor  was 
broken,  and  the  skin  broken  internally,  is  a  wounding  within  the  statute 
7  Will.  4,  &  1  Vict.  c.  85.     R.  v.  Smith,  8  C.  &  P.  173. 

Where  the  wound  was  occasioned  by  the  hard  rim  of  the  hat  struck  with 
the  butt  end  of  a  gun  held  by  the  prisoner,  it  was  held,  that  the  wound 
was  to  be  considered  as  inflicted  with  the  gun,  and  that  the  conviction  was 
right.     Sheard's  Case,  2  Moody,  13. 

On  an  indictment,  vmder  7  Will.  4,  and  1  Vict.  c.  85,  s.  2,  against  husband 
and  wife,  for  violently  beating  a  child,  with  intent  to  murder,  Patteson,  J. 
told  the  jury  that  they  must  be  satisfied  of  an  actual  intent  to  murder, 
and  it  was  not  sufficient  that  if  death  had  ensued,  the  off"ence  would  have 
been  murder ;  and  that  where  a  party  is  charged  as  aiding  and  abetting, 
the  jury  must  find  that  such  party  was  aware  of  the  intent  of  the  principal 
to  commit  the  off"ence  of  murder :  it  was  held  also,  on  a  case  reserved  for 
the  Judges,  that  the  jury  convicting  only  of  the  assault,  which  was  a  mere 
misdemeanour,  the  wife  was  not  protected  from  the  presumption  of  having 
acted  under  coercion.     R.  v.  Cruse  and  ivife,  8  C.  &,  P.  541. 

But  in  the  Case  of  R.  v.  Jones,  9  C.  &  P.  258,  on  a  charge  of  shooting 
with  intent  to  murder,  Patteson,  J.  held,  that  if  the  circumstances  are  such 
that  if  death  had  ensued  it  would  have  amounted  to  murder,  it  is  a  ground 
for  a  jury  to  infer  such  intent. 

See  also  R.  v.  Arwn,  2  Moody,  40,  where  on  an  indictment  under  the  stat. 
7  Will.  4,  and  1  Vict.  c.  85,  for  maliciously  wounding,  &c,  it  was  held  to  be 
no  defence  that  the  off"ence,  if  death  had  ensued,  would  not  have  amounted 
to  murder. 

So,  on  a  charge  of  feloniously  cutting  with  intent  to  do  grievous  bodily 
harm.     R.  v.  Nicholls,  9  C.  &  P.  267. 

By  the  term  maliciously,  as  used  in  the  7  Will.  4,  &  1  Vict.  c.  85,  s.  4,  is 
not  intended  malice  aforethought.     R.  v.  Griffiths,  8  C.  &  P.  248. 

Where  the  ])risoner  shot  at  H.,  mistaking  him  for  L.,  with  intent  to  kill 
the  latter,  but  did  not  hit  him,  and  tlie  indictment  contained  counts  fur 
shootins'  at  //.  with  intent  to  kill  //.  and  other  counts  for  shooting  at  L. 
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with  intent  to  kill  i.,  it  was  held  that,  being  one  act  of  shooting,  the  joinder 
was  proper,  but  the  jury  finding  that  he  did  not  shoot  at  i,  and  that  he 
had  no  intention  to  injure  H.,  but  that  he  only  fired  at  H„  intending  to 
fire  at  L.,  an  acquittal  was  directed  ;  in  such  case,  the  grand  jury  being 
discharged,  the  Judge  refused  to  detain  the  prisoner  until  articles  of  the 
peace  could  be  prepared.     R.  v.  Holt,  7  C.  &  P.  518. 

Where  the  prisoner  had  previously  declared,  that  if  any  man  struck  hnn 
he  would  make  him  repent  it,  and  armed  himself  with  a  sword-stick,  with 
the  blade  open,  and  the  prosecutor  coming  in  and  perceiving  the  prisoner 
creating  a  disturbance,  struck  him  with  his  fist,  upon  which  the  prisoner 
stabbed  him;  it  was  held,  that  it  was  for  the  jury  to  say  whether  he  used 
the  words  as  an  idle  threat,  or  with  the  deliberate  purpose  of  carrying  his 
threat  into  execution,  as  such  intention  would  constitute  the  malm  ammus, 
which  the  law  terms  "malice;"  and  although  drunkenness  would  form  no 
excuse,  it  might  be  taken  into  consideration  upon  the  question  of  provo- 
cation in  cases  where  the  act  may  be  attributed  to  passion  excited  by  such 
provocation.     R.  v.  Thomas,  7  C.  &  P.  817. 

{Malicious  Shooting,  p.  691.) 
Where  the  prisoner  was  prevented  from  drawing  the  trigger  of  a  pistol 
which  he  had  pointed  towards  the  prosecutor,  and  had  his  finger  on  it,  it  was 
held  not  to  be  an  attempt,  by  drawing  the  trigger,  or  in  any  other  manner 
to  discharge  loaded  arms,  within  the  statute  7  Will.  4,  and  1  Vict.  c.  85, 
ss.  3  &  4,  which  means  an  attempt  ejusdem  generis.  But  that  the  present- 
ing a  loaded  fire-arm  near  the  prosecutor  constituted  an  assault  involved 
in  the  act  of  felony,  and  of  which  the  prisoner  might  be  convicted  under 
that  Act.     R.  v.  St.  George,  9  C.  &  P.  483. 

An  indictment  on  the  7  Will.  4,  &  1  Vict.  c.  85,  ss.  3  &  4,  charged  the  pri- 
soner with  attempting  to  discharge  at  the  prosecutor  a  certain  blunderbuss, 
loaded  with  gunpowder  and  divers  leaden  shots.  It  appeared  that  the 
prisoner,  on  a  refusal  by  the  prosecutor  to  give  him  up  some  title-deeds, 
addressed  him  in  these  words:  "  Then  you  are  a  dead  man,"  and  immedi- 
ately unfolded  a  great  coat  which  he  had  on  his  arm,  and  took  out  a  blun- 
derbuss, but  was  not  able  to  raise  it  to  his  shoulder,  or  point  it  directly  at 
the  prosecutor,  before  he  was  seized.  The  blunderbuss  was  found  to  be  very 
heavily  loaded,  but  the  flint  had  dropped  out,  and  was  discovered  between 
the  linin-  of  the  great  coat.  Held,  that  the  evidence  was  not  sufficient  to 
sustain  the  charge  in  the  indictment.    R.  v.  Leiois,  9  C.  &  P.  52d. 

{Lawful  Apprehension,  p.  691.) 
Where  the  prisoner,  being  taken  by  warrant  before  a  justice  on  a  charge 
of  assault,  was  ordered  to  find  bail,  and  on  his  refusal,  whilst  his  commit- 
ment was  making  out,  he  escaped,  and  the  prosecutor  was  ordered  verbally 
bv  the  Justice  to  pursue  and  apprehend  him,  and  in  the  attempt  to  do  so, 
was  cut  by  the  prisoner  ;  it  was  held,  that  the  original  warrant  continued  ,n 
force,  and  that  the  apprehension  was  lawful ;  and  the  conviction  was  held  to 
be  rio-ht.     R.  v.  Williams,  1  Ry.  &  M.  387.  ^  a   ^    i     i 

But  where  the  prisoner,  after  apprehension  under  the  Vagrant  Act  had 
escaped,  and  was  several  hours  afterwards  attempted  to  be  retaken,  without 
wirran  by  the  constable,  in  resisting  which  attempt  he  wounded  the  officer ; 
Tt  was  held',  that  the  conviction  for  stabbing  with  intent  to  res.t  lawful  appre- 
hension, could  not  be  supported.     R.  v.  Gardener,  1  Ry.  &  M.  dJU. 

5  B  4 


1480  APPENDIX  : — MALICIOUS    INJURIES. 

Where  the  prisoner,  whilst  taking  away  ashes,  was  detained  on  being 
cluirged  with  taking  away  part  of  a  kettle,  and  in  the  scuffle  wounded  tlie 
prosecutor;  it  was  held,  that  if  the  jury  were  satisfied  that  the  prisoner  had 
stolen  the  article,  the  prosecutor  had  a  right  to  detain  him,  and  the  wound- 
ing would  be  felony,     E.  v.  Price,  8  C.  &  P.  282. 

{For  Poaching,  p.  691.) 

The  prisoner  was  met  with  game  in  his  possession,  in  a  plantation,  at 
about  eight  o'clock  in  the  morning,  just  after  a  shot  fired,  but  there  was  no 
evidence  of  his  having  been  in  pursuit  of  game  an  hour  before  sun-rise ; 
held,  that  as  the  prosecutor  had  no  right  to  apprehend  him,  and  the  crime  of 
the  prisoner,  if  death  had  ensued,  would  have  been  manslaughter  only, 
he  could  not  be  convicted  of  the  capital  offence  of  shooting  at  the  prosecutor 
with  intent  to  murder  or  do  him  grievous  bodily  harm,  under  9  Geo.  4,  c.  31, 
ss.  11  &  12.    B.  V.  Tomlinson,  7  C.  &  P.  183. 

{Administering  Poison,  Sfc.  p.  691.) 

Where  poison  Avas  alleged  to  have  been  caused  to  be  taken  with 
intent  to  kill  A.,  the  evidence  stowing  the  intent  to  have  been  to  kill  B., 
it  was  held  a  fatal  variance,  but  a  fresh  indictment  directed,  alleging  the 
intent  to  be  to  murder  generally.     R.  v.  Byan,  2  Mo.  &  R.  213. 

{Malicious  Alischief,  p.  694.) 

A  steam-engine  used  in  draining  and  working  a  mine,  had  been  stopped 
and  locked  up  for  the  night.  The  prisoner  got  into  the  engine-house  and 
set  it  going,  and  there  being  no  machinery  attached,  the  engine  went  with 
great  velocity,  and  received  damage  ;  held,  that  this  was  a  damaging  of  the 
engine  within  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  7.  B.  v.  Norris,  9  C.  &  P. 
241. 

A  beginning  to  demolish  by  burning  is  within  the  eighth  section  of  the 
same  statute,  although,  by  the  interference  of  the  police,  further  mischief 
is  prevented  ;  but  injuring  moveable  shutters  is  not  a  demolishing  of  the 
house  within  that  statute.     B.  v.  Howell,  9  G.  &  P.  437. 

If  part  of  the  object  of  the  rioters  be  to  demolish  a  house,  the  act  of  de- 
molishing is  equally  within  the  statute,  although  there  may  also  be  a  dis- 
tinct and  diff'erent  injury  intended.     Ibid. 

Where  the  indictment,  on  7  Will. 4,  &  1  Vict.  c.  85,  s.  2,  described  the  means 
(i.  e.  striking  and  kicking  on  the  head  and  back  and  throwing  on  the  floor,) 
by  which  the  bodily  injury  was  occasioned,  but  did  not  state  the  nature 
and  situation  of  the  injury,  it  was  held  by  the  Judges  to  be  sufficient,  even 
assuming,  for  the  sake  of  the  argument,  that  it  was  necessary  to  state  the 
nature  and  situation  of  the  injury,  as  the  description  of  the  means  in  that 
indictment  necessarily  involved  the  nature  and  situation  of  the  injury. 
B.  V.  Cruse  and  Wife,  8  C.  &  P.  541. 

Where  the  charge  of  felony  includes  an  assault,  if  one  count  be  good  the 
prisoner  may  be  convicted  of  the  assault  although  all  the  other  counts  are 
bad.     B.  v.  Nicholls,  9  C.  &  P.  267. 

MANDAMUS. 

I?  not  grantable  until  the  proceedings  on  the  first  record  are  complete. 
B.  v.  Baldwin,  8  Ad.  &  Ell.  947;  and  4  P.  &  D.  124. 


MARKET.  ^4:^^ 


MANOR,  p.  695. 
The  lord  hemzprimd  facie  entitled  to  all  waste  lands  within  the  manor 
the  onus  of  their  being  private  property  lies  on  the  party  claiming  hem;  if 
the  claim  be  made  by  a  tenant  of  the  adjoining  premises  i  will  be  pre- 
sumed to  have  been  made  for  his  landlord's  benefit  and  the  possession 
would  not  be  adverse  as  against  him :  evidence  of  the  public  m  general  throw- 
ino-  rubbish  on  waste  land,  affords  an  inference  m  favour  of  the  lords, 
rather  than  of  any  individual's  right,  and  where  such  waste  has  been 
inclosed  above  20  years  by  a  supposed  licence,  the  party  can  only  be  turned 
out  of  the  possession  by  the  lord,  upon  evidence  of  some  act  done,  from 
which  a  legal  revocation  of  the  licence  may  be  inferred.  Doe  d.  Dun- 
raven  v.  Williams,  7  C.  &  P.  332.  .,.,,.  xi 

Where  in  ejectment  to  recover  waste  enclosed  withm  10  years,  the 
lessor  of  the  plaintiff  claimed  as  devisee  under  a  will,  whereby  the  testator 
devised  certain  lands  subject  to  the  charge  of  a  gross  sum  payable  to  the 
testator's  daughter,  to  trustees  until  his  son  (the  lessor  of  plaintiff  should 
attain  23,  and  then  to  him,  it  was  held,  first,  that  parole  evidence  of 
holding  courts  for  35  years  past,  and  appointment  of  gamekeepers  by 
the  trustees,  was  sufficient  primA  facie  evidence  of  a  manor,  and  of 
the  lessor  of  the  plaintiff's  being  the  lord,  although  no  evidence  of  court  rolls 
or  other  documents  was  produced;  2dly,  that  the  Court  could  not  infer 
that  the  legal  estate  was  outstanding  in  the  incumbrancer;  and  lastly, 
that  as  to  the  encroachment,  however  at  first  a  licence  might  be  presumed, 
it  was  sufficiently  put  an  end  to  by  entry  and  breaking  down  the  enclosure 
a  few  days  only  before  the  action  was  brought.     Doe  d.  Beck  v,  Heakin, 

6  Ad.  &  Ell.  495. 

MAP. 

A  lease  professed  to  demise  to  the  plaintiffs  all  mines  and  minerals  «in, 
upon  or  under  all  or  any  of  the  messuages  or  tenements,  fields,  closes,  or 
parcels  of  land  described  and  set  forth  in  the  map  thereunto  annexed ;  and 
also  in,  upon,  or  under  all  or  any  part  of  that  large  tract  of  land  called 
Mold  Mountain ;  all  which  premises  are  situate,  &c.,  and  are  bounded,  &c., 
and  all  which  are  particularly  described,  delineated,  and  distinguished  in 
the  map  or  plan  thereof  annexed  to  these  presents,  and  which  by  agreement 
of  all  the  said  several  parties  thereto,  was  meant  and  intended  to  be  taken 
as  part  of  that  indenture:"  held,  that  the  words  of  the  demise  were  no  to 
be  controlled  or  restrained  by  the  map,  but  might  receive  full  effect,  and  be 
held  to  include  a  particular  spot,  theboundary  of  which  could  no  be  traced 
with  strict  accuracy  upon  the  map,  by  reason  of  the  smallness  of  the  scale 
upon  which  it  was  drawn.     Taylor  v.  Parry,  1  Scott,  ^ .  b.  57b. 

MARKET. 

Upon  evidence  of  a  market  immemorially  holden  in  certain  places  within 
a  manor  by  the  lord,  a  jury  may  be  warranted  in  inferring  a  grant  of  it  to 
be  held  in  any  convenient  place  within  the  manor,  and  of  course  with  the 
power  incident  thereto,  of  removal  from  time  to  time.     De  Butzen  v.  Lloyd, 

5  Ad.  &  Ell.  456.  ,  ^        .   .     , 

A  market  may  be  held  anywhere  within  the  precinct  of  the  original  grant. 
Vernon  x.Salkold,  3  East.  538;  Dixon  y.  Robinson;  3  Mod.  108;  R.  v.  Cot- 
terell,  1  B.  &  Ad.  67. 
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Where  the  lord  removed  the  market  and  demised  the  site  of  tlie  new  one  to 
lessees,  and  by  the  terms  of  the  lease  a  power  was  given  of  imposing  tolls  on 
all  persons  for  selling  or  exposing  goods  to  sale,  there  being  no  evidence  that 
stallage  had  ever  been  paid  at  the  old  market:  it  was  held  that  the  removal 
was  bad,  as  imposing  restrictions  on  the  liberty  of  erecting  stalls  ;  to  render 
it  valid,  the  site  to  which  the  market  is  removed  ought  to  be  on  the  soil  of 
the  lord,  and  it  is  essential  that  he  should  have  the  correction  of  it.  JR.  v. 
Starkey,  2  N.  &  P.  165. 

MARRIAGE,  p.  698. 

The  provisions  of  the  Marriage  Act,  authorising  the  Judges  of  the  Court 
to  give  consent  to  the  marriage  of  an  infant,  do  not  extend  to  the  case  of  a 
father  beyond  seas  unreasonably  witholding  his  consent,  but  solely  to  the 
case  of  a  father  being  non  compos,  and  the  guardian  or  mother  mentioned  in 
the  Act.    J.  C.  ex  parte,  3  Myl.  &  Cr.  471. 

Under  the  4  Geo.  4,  c.  76,  the  marriage  cannot  be  declared  void  for 
undue  publication  of  banns,  unless  both  parties  are  cognizant  of  the  false 
name  and  accessor}'  to  the  fraud,  the  act  of  one  not  prejudicing  the  other, 
unless  a  participator,  and  there  is  no  difference  in  cases  where  the  undue 
publication  amounts  to  an  absence  of  all  publication ;  where  the  banns  had 
been  published  in  the  lifetime  of  the  former  husband  of  the  wife,  although 
the  marriage  was  not  solemnised  until  after  his  death,  it  was  held  to 
amount  to  no  publication,  but  there  being  no  evidence  of  knowledge  by 
the  second  husband  of  the  former  marriage,  that  it  fell  within  the  rule 
above  stated ;  it  appearing  also  that  the  banns  had  been  published  in  a 
false  Christian  name  of  the  wife,  alleged  to  have  been  assumed  with  the 
cognizance  of  both  parties  to  deceive  the  guardian  of  the  wife,  who  was 
alleged  to  be  a  minor,  the  Court  discrediting  the  evidence  as  to  the  hus- 
band's knowledge,  held  the  libel  to  have  failed  in  proof.  Wright  v.  Elwood, 
1  Curt,  (arches)  662. 

So  where  the  marriage  was  solemnised  under  an  invalid  licence,  it  was 
held  that  it  must  appear  to  have  been  done  with  the  knowledge  of  both  par- 
ties, and  there  not  being  evidence  of  that,  the  libel  was  refused.  Dormer 
V.  Williams,  lb.  870. 

Where  the  husband  was  a  minor  and  the  wife  a  person  of  advanced  age, 
and  sister  of  the  party  to  whom  the  minor  had  been  confided  as  a  pupil,  the 
banns  published  with  the  omission  of  part  of  the  name  of  baptism,  by 
which  he  was  more  generally  known,  and  the  marriage  clandestine  and 
kept  secret  above  12  months ;  it  was  held  void  under  4  Geo.  4,  c.  7,  as  a 
knowingly  and  wilfully  intermarrying  without  due  publication  of  banns. 
Tongue  v.  Allen,  1  Curt,  (arches)  38,  confirming  the  judgment  below  ;  and 
the  judgment  was  afterwards  affirmed  by  the  Judicial  Committee  of  the 
Privy  Council. 

In  order  to  prove  a  Scotch  marriage  the  assent  of  both  parties  must  be 
very  clearly  and  distinctly  proved.     Graham^s  Case,  2  Lewin's  C.  C.  97. 

The  marriage  of  a  Protestant  in  Ireland  to  a  Roman  Catholic,  by  a 
Roman  Catholic  priest  is  void  by  the  stat.  (irish,)  19  Geo.  2,  c.  33. 

Where  the  marriage  of  an  officer  was  in  1815  by  a  chaplain  of  the  British 
army  within  the  lines  of  the  army  serving  abroad,  although  not  in  a  country 
in  a  state  of  actual  hostility,  and  although  the  authority  of  the  officer's 
superior  in  command  was  not  obtained ;  it  was  held  valid  within  the 
9  Geo.  4,  c.  91.     Waldegrave  Peerage,  4  CI.  &  Fi.  649. 
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A  marriage  between  an  Englishman  and  a  domiciled  French  lady,  at  the 
house  of  the  British  ambassador  at  Paris,  by  the  cliaplain  to  the  embassy, 
is  a  valid  marriage,  under  the  statute  4  Geo.  4,  c.  91 .  By  the  law  of  France, 
the  marriage  of  a  son  under  the  age  of  25  years,  being  null  and  void  without 
consent ;  Qucere,  whether  an  Englishman  above  the  age  of  21  years,  but 
under  the  age  of  25  years,  contracting  a  marriage  in  France  according  to 
French  forms  with  a  French  lady  of  full  age  can,  in  the  court  of  this 
country,  proceed  for  the  purpose  of  annulling  the  marriage  by  reason  of 
such  minority,  and  want  of  consent.  Lloyd  v.  Petitjean,  otherwise  Lloyd, 
2  Curteis,  251. 

The  superintendent  registrar  has  no  power  to  grant  his  certificate  pur- 
suant to  6  &  7  Will.  4,  c.  85,  s.  7,  in  cases  where  it  is  proposed  that  the 
marriage  shall  take  place  out  of  his  district.  Ex  parte  Brady,  8  Dowl. 
332. 

In  Ireland  the  marriage  of  two  Roman  Catholics  by  a  Roman  Catholic 
priest  is  good ;  and  if  a  person  at  the  time  of  such  marriage  declares  him- 
self to  be  a  Roman  Catholic,  and  the  woman  to  be  a  Roman  Catholic,  this 
is  a  good  marriage  as  against  him;  and  if  he  be  afterwards  tried  for  bigamy 
on  this  marriage,  (he  having  been  before  married  to  another  wife  who  was 
still  alive,)  he  will  not  be  allowed  to  set  up  his  supposed  Protestantism  as 
a  defence  to  the  charge.     R.  v.  Orgill,  9  C.  &  P.  80. 

{Dissolution  of,  p.  706.) 

A  foreign  divorce  cannot  dissolve  an  English  marriage.  McCarthy  v. 
Be  Caix,  2  Russ.  &  M.  614. 

An  allegation  in  the  libel  as  to  the  residence  of  the  parties  was  ex- 
punged ;  the  Court  being  expressly  prohibited  by  the  Act  from  inquiring 
into  such  residence,  after  a  marriage  once  celebrated.  Bay  v.  Sherwood, 
1  Curt,  (arches)  193. 

The  wife's  legal  domicile  is  that  of  her  husband,  and  she  is  amenable  to 
the  jurisdiction  there  in  force  :  where  the  husband  domiciled  in  Scotland, 
was  married  in  England,  and  made  a  settlement  on  his  Scotch  estates, 
and  they  went  to  reside  there  after  the  marriage,  but  shortly  afterwards 
returned  to  England,  where  articles  of  separation  were  executed,  from 
which  time  she  resided  abroad,  and  the  husband  remained  domiciled  in 
Scotland,  although  residing  occasionally  in  England  where  the  duties  of 
office  required  his  attendance ;  held,  that  it  was  competent  to  the  Scotch 
Courts  to  entertain  a  suit  for  dissolving  the  marriage,  and  that  an  edictal 
citation  and  actual  intimation  by  personal  service  of  a  copy  of  the  summons 
was  a  good  citation.  Warrender  v.  Warrender,  2  CI.  &  Fi.  488 ;  affirming 
the  interlocutor  of  the  Court  below. 

But  see  Lolly's  case  cited  ib.,  and  Russ.  &  Ry.  C.  C.  237,  as  to  the  in- 
validity of  a  sentence  of  divorce  pronounced  in  Scotland  between  parties 
married  in  England,  to  protect  a  husband  from  the  consequences  of  bigamy 
where  contracting  a  second  marriage,  whilst  his  first  wife  is  living :  and  the 
case  of  McCarthy  v.  De  Caix,  supra. 

(Breach  of  Promise,  p.  706.) 

In  assumpsit  for  breach  of  promise  of  marriage,  pleas  alleging  that  the 
plaintiff  was  unchaste,  &c.  and  had  intercourse  with  H.  P. ;  and  secondly 
with  persons  unknown  ;  were  held  sufficient  on  demurrer.  Young  v.  Mur- 
phy, 3  Bing.  N.  C.  54  ;  and  3  So.  379. 
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A  mere  expression  to  a  third  person  of  an  intention  to  marry  the  phiin- 
tiff  is  not  sufficient  to  support  the  action.     Cole  v.  Cottingham,  8  C.  &  P.  75. 

If  the  declaration  be  coupled  with  a  condition,  e.  g.  "  as  soon  as  your  busi- 
ness is  settled,"  performance  must  be  averred.     lb. 

Qu.  Whether  an  action  be  maintainable  against  a  clergymen  for  not  cele- 
brating a  marriage.     Davis  v.  Black,  1  G.  &  D.  432. 

MEDICAL  WITNESS.     See  6  &  7  Will.  4,  c.  89. 

MINE. 
May  be  followed  when,  2  Vent.  342. 

MISNOMER,  p.  708. 

Where  a  plaintiff  has  sued  a  defendant  by  his  wrong  Christian  name,  but 
has  declared  against  him  by  his  right  Christian  name,  the  proceeding  is 
regular  under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  11.  Hobson  v.  Wadsworth, 
8  Dowl.  601. 

See  above  tit.  Abatemext. 

Where  an  illegitimate  child,  six  weeks  old,  was  baptised  by  the  name  of 
E.,  after  which  for  a  few  days  only  it  was  called  by  its  name  of  baptism 
and  its  mother's  name  ;  it  was  held,  to  be  sufficient  evidence  to  go  to  a  jury, 
whether  it  had  acquired  by  reputation  its  mother's  name,  and  to  warrant 
their  finding  the  child  to  be  properly  described  by  that  name  in  the  indict- 
ment.      It.  V.  Evans,  8  C.  &  P.  765. 

Where  the  child  was  illegitimate,  and  the  only  evidence  of  its  surname 
being  "Waters"  was  that  of  a  person  who  took  it  to  be  baptised,  and  said 
at  the  time  that  it  was  Eleanor  Waters's  child  ;  it  was  held  to  be  insufficient 
proof  of  its  having  acquired  that  name.  R.  v.  Waters,  7  C.  &  P.  250,  and 
cited  8  C.  &  P.  766. 

MISJOINDER. 

Where  an  indictment  for  stabbing  contained  the  usual  counts,  and  one 
for  a  common  assault,  the  verdict  of  guilty  was  allowed  to  be  entered  on 
the  count  for  stabbing  with  intent  to  do  grievous  bodily  harm ;  and  it  was 
held,  by  the  15  judges,  on  the  objection  for  misjoinder,  that  the  conviction 
was  good.     a.  V.  Jones,  8  C.  &  P.  776. 

MORTGAGE,  p.  789. 
The  1  Will.  4,  c.  60,  exjjlained  by  4  &  5  Will.  4,  c.  25,  s.  2,  applies  to 
mortgagees  or  their  heirs.     Whitton,  ex  parte,  1  K.  278. 

MURDER,  p.  709. 
{Proof  of  Death,  Sfc.  p.  709.) 

On  a  charge  of  murder,  the  evidence  showing  the  body  to  be  that  of  a 
different  party  from  the  one  charged  in  the  indictment  to  have  been  killed, 
it  was  held,  that  until  proof  of  the  actual  death  of  the  party  alleged  to  have 
been  killed,  the  prisoner  could  not  be  called  on  to  give  any  account.  R.  v. 
Hopkins,  8  C.  &  P.  591. 

Where  the  indictment  for  the  murder  of  a  new-born  child  by  stranglinsr 
averred  that  the  prisoner  did  bring  the  child  forth  of  her  body  alive  ;  it  was 
held,  that  the  jury  must  be  satisfied  that  the  child  was  entirely  born  before 
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the  act  committed  by  the  prisoner :  sind  Parke,  B.  thought  that  if  so  born, 
although  attached  by  the  umbilical  cord,  the  prisoner  might  be  convicted 
of  murder.  R.  v.  CrutcUeij,  7  C.  &  P.  814.  And  see  It.  v.  Beeves,  9  C.  &.  P. 
25,  where  Vaughan,  J.  held  that  the  killing  a  child  so  attached  was  murder. 

On  an  indictment  for  the  murder  of  a  new-born  child,  it  must  also  be 
proved  that  the  child  was  actually  and  entirely  born  in  a  living  state,  and 
proof  of  its  having  breathed  is  not  decisive  to  show  that  it  was  born  alive 
B.  V.  Ellis,  7  C.  &  P.  850. 

On  a  charge  of  child  murder,  it  appeared  that  the  child  must  have  died 
before  it  had  an  independent  circulation  ;  held,  that  as  the  child  had  never 
had  an  independent  circulation,  the  charge  of  murder  could  not  be  sustained 
B.  V.  Wright,  9  C.  &  P.  754. 

{Principals  and  Accessories,  jj.  710.) 
Where,  on  an  indictment  for  the  murder  of  ^.  B.,  by  administering  poison, 
the  proof  was  that  the  prisoner  gave  it  to  an  unconscious  agent  to  administer 
as  a  medicine,  having  the  intent  to  murder,  and  who  neglecting  to  do  so,  it 
was  afterwards  accidentally  administered  by  a  third  party  in  a  lar"-er 
quantity  than  directed  by  the  prisoner,  but  the  quantity  directed  by  him 
was  more  than  sufficient  to  cause  death  ;  it  was  held,  that  he  was  jiroperly 
convicted.     B.\.  Michael,  2  Mood.  120  ;  and  9  C.  &  P.  356. 

If  several  persons  act  together  with  a  common  intent,  every  act  done  by 
each  of  them  in  furtherance  of  that  intent  is  done  by  all.  If  a  deadly  wea- 
pon be  used,  an  intention  to  kill  is  to  be  inferred,  but  not  from  a  blow  with  a 
fist.  From  continued  violence  after  much  beating,  an  intention  to  kill  may 
be  inferred.     MackUn  and  others,  2  Lew.  Cr.  Cases,  225. 

Where  two  agree  to  commit  suicide,  and  the  means  used  only  take  effect 
on  one,  the  survivor  may  be  convicted  of  murder.  B.  v.  Alison,  8  C  &,  P 
418. 

{Cause  of  Death,  p.  711.) 

Where  a  wound  is  wilfully  and  without  justifiable  cause  inflicted,  and 
ultimately  becomes  the  cause  of  death,  the  party  who  inflicted  it  is  guilty  of 
murder,  though  life  might  have  been  preserved  if  the  deceased  had  not 
refused  to  submit  to  a  surgical  operation.     B.  v.  Holland,  2  M.  &  R.  351. 

A  count  which  charges  exposure  as  the  cause  of  death,  is  not  supported  by 
proof  that  it  only  accelerated  the  death.     Stochdale's  Case,  2  Lew.  Cr.  Cases 
220.  '  ' 

Where  the  death  was  charged  to  be  by  suffocation  by  placing  the  hand 
over  the  mouth,  it  was  held,  that  if  death  were  caused  by  any  violent  means 
used  to  stop  respiration,  it  was  suflicient  to  support  the  indictment.  B.  v. 
Waters,  7  C.  &  P.  250. 

(Venue.) 

Where  the  injury  was  received  in  one  county,  but  the  death  was  in  ano- 
ther, the  inquest  was  rightly  held  in  the  latter.  B.  v.  Grand  Junction 
Bailway  Com-pany,  3  P.  &  D.  57  n. 

{Malice prepense,  p.  711.) 

Where  the  death  is  shown  to  have  been  occasioned  by  the  hand  of  the 
prisoner,  it  lies  on  him  to  show  by  evidence,  or  inference  from  circum- 
stances, that  the  offence  does  not  amount  to  murder.  B.  v.  Greenacre,  8  C. 
&  P.  35.     Qu. 

Where  the  evidence  of  the  death  having  been  occasioned  by  the  act  of  the 
prisoner  arose  from  his  own  statements,  and  there  was  no  proof  of  its  having 
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been  accidental ;  it  was  held,  that  tlie  jury  could  not  legally  infer  it.  i?. 
V.  Mornson,  8  C.  &  P.  22. 

Where  there  was  no  evidence  of  actual  or  intended  violence  to  the  pri- 
soner, on  the  part  of  the  deceased  and  his  companions,  who,  in  a  drunken 
and  turbulent  state,  met  the  prisoner  at  night,  and  who,  apprehending  vio- 
lence, drew  a  knife,  and  inflicted  the  wound  which  occasioned  the  death  ; 
it  was  held,  that  there  being  nothing  to  show  the  killing  was  necessary 
in  self-defence,  it  amounted  to  manslaughter.     R.  v.  Bull,  9  C.  &  P.  22. 

All  contests  in  anger  being  unlawful,  where  death  is  occasioned  by  an  act 
of  the  prisoner  in  a  struggle  of  that  kind,  it  amounts  to  manslaughter. 
B.  V.  Canniff,  9  C.  &  P.  359. 

Where  a  party  enters  into  a  contest,  being  armed  with  a  deadly  weapon, 
with  intent  to  use  it,  it  will  be  murder  in  case  of  death  ensuing  ;  but  if  used 
in  the  heat  of  provocation,  without  such  previous  intent,  it  will  only  amount 
to  manslaughter ;  if  used  in  the  necessary  defence  of  his  own  life,  it  will 
be  justifiable  homicide.     B.  v.  Smith,  8  C.  &  P.  161. 

The  master  of  an  apprentice  is  bound  to  provide  medical  attendance 
for  him  during  sickness,  and  is  criminally  responsible  where  death  is  occa- 
sioned by  the  want  of  such  assistance :  in  the  case  of  a  servant,  the  master 
is  not  bound  by  law  to  provide  such  assistance.     R.  v.  Smith,  8  C.  &  P.  153. 

A  mere  negligent  act  of  omission,  as  by  a  steersman  or  captain  omitting 
to  keep  a  good  look  out,  held  not  such  misconduct  as  to  render  tiiem  indict- 
able for  manslaughter.  R.  v.  Allen,  7  C.  &  P.  153 ;  see  also  R.  v.  Green, 
ib.  156. 

If  a  driver,  by  racing  with  another  carriage,  lose  the  control  of  his  own 
horses,  and  his  own  carriage  is  upset  and  a  party  thrown  off  it  and  killed, 
it  is  manslaughter  in  the  driver.     R.  v.  Timmins,  7  C.  Jk  P.  499. 

{Manslaughter,  p.  721.) 

The  conductors  of  steam-vessels  navigating  public  rivers  are  as  much 
liable  for  injury  by  improper  management  or  negligence,  as  parties  occa- 
sioning it  by  furious  or  negligent  driving  on  the  highway.  R.  v.  Taylor, 
9  C.  &  P.  672. 

A  medical  man,  though  duly  qualified  to  practice,  yet  if  by  gross  unskil- 
fulness  he  occasion  death,  will  be  guilty  of  manslaughter.  R.  v.  Spilling, 
2  Mo.  &  R.  107. 

Where  the  prisoner,  being  in  loco  parentis,  inflicted  punishment  on  a 
child,  and  compelled  it  to  work  for  an  unreasonable  number  of  hours  and 
beyond  its  strength,  and  thereby  accelerated  consumption  and  death,  but 
did  so  under  a  full  belief  that  the  illness  was  feigned,  and  that  the  deceased 
might  really  have  done  the  work,  it  was  held  to  be  only  a  case  of  man- 
slaughter.    R.  V.  Cheeseman,  7  C.  &  P.  455. 

So  where  the  prisoner  in  anger  with  her  child,  but  intending  only  to 
frighten  it,  threw  a  piece  of  iron  at  it,  which  accidentally  struck  another 
child,  and  caused  its  death,  it  was  held  to  amount  to  manslaughter.  R.  v. 
Conner,  7  C.  &  P.  438. 

An  iron-founder  having  furnished  cannon,  one  of  which  being  imperfect 
and  returned,  he  had  filled  the  flaw  with  lead  and  returned  it,  and  upon 
beino-  fired,  it  burst  and  killed  a  man,  it  was  held  to  be  manslaughter. 
R.  V.  Carr,  8  C.  &  P.  163. 

To  reduce  the  ofl'ence  to  that  of  manslaughter,  by  showing  previous  pro- 
vocation, the  jury  must  be  satisfied  that  the  act  was  done  in  consequence  of 
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such  provocation,  and  not  of  previous  malice.  B.  v.  Kirkham,  8  C.  & 
P.  115. 

Where  a  policeman  ordered  a  sti-eet  musician,  who  had  collected  at  night 
a  number  of  disorderly  persons  around  him,  to  move  on,  and  on  his  refusal 
laid  his  hand  on  his  shoulder  to  remove  him,  and  the  party  drew  a  razor 
and  wounded  the  officer;  it  was  held,  that  upon  a  provocation  so  slight,  if 
death  had  ensued.it  would  have  been  murder;  aUter,  if  the  party  had  been 
struck  a  blow  or  knocked  down  by  the  policeman,  as  he  would  have  ex- 
ceeded his  duty  in  so  doing.     R.  v.  Hagan,  8  C.  &  P.  167. 

If  a  man  kill  his  wife  or  the  adulterer  in  the  act  of  adultery,  it  is  man- 
slaughter, and  not  murder.     Pearson's  Case,  2  Lew.  Cr.  Cases,  216. 

One  convicted  of  manslaughter  is  liable  to  transportation,  although  the 
indictment  does  not  conclude  contra  formam,  &c.  JR.  v.  Chatham,  1  Ry. 
&  M.  C.  C.  403  ;  and  lb.  404. 

{Concealment  of  Birth.) 

The  mother  may  be  found  guilty  of  concealing  the  birth  of  her  child, 
although  she  may  have  before  communicated  the  fact  of  her  pregnancy. 
B.  V.  Douglas,  1  Ry.  &  M.  480. 

To  constitute  the  offence  of  concealment,  under  9  Geo.  4,  c.  31,  s.  14,  it  is 
essential  that  some  act  have  been  done  by  the  prisoner  towards  disposal  of 
the  body  ;  where  it  slipt  from  the  mother  whilst  on  the  privy  for  anotlier 
purpose,  it  was  held  not  to  be  enough,  although  the  prisoner  denied  the 
birth.     B.  v.  Turner,  8  C.  &  P.  755. 

Where  the  prisoner  was  only  in  the  act  of  proceeding  with  the  body 
of  the  child  towards  the  place  of  intended  concealment,  but  was  stopped 
before  the  act  was  complete,  held  insufficient  to  constitute  the  offence  under 
9  Geo.  4,  c.  31,  s.  14.     B.  v.  Snell,  2  M.  &  R.  44. 

On  an  indictment  for  child-murder,  no  one  but  the  mother  can  be  con- 
victed of  a  concealment  of  the  birth  of  the  child.  B.  v.  Wright,  9  C.  &  P. 
754. 

On  an  indictment  for  concealing  the  birth  of  a  child,  a  final  disposing  of 
the  body  must  be  shown  ;  hiding  the  body  in  a  place  from  which  a  further 
removal  is  contemplated  will  not  support  the  indictment.  B.  v.  Ash,  2  Mo. 
&  R.  294. 

On  an  indictment  for  child-murder,  bad  for  not  stating  the  name  of  the 
child,  or  accounting  for  the  omission,  no  conviction  for  concealing  the 
birth  can  take  place.     B.  v.  Hicks,  2  Mo.  &  R.  302. 

( Witness —  Coroner. ) 

In  a  case  of  manslaughter,  it  is  the  duty  of  the  coroner  to  bind  over  all 
those  witnesses  who  prove  any  material  fact  against  the  party  accused,  and 
not  those  who  are  called  for  the  purpose  of  exculpating  him.  B.  v.  Taylor, 
9  C.  &  P.  672. 

If,  however,  the  coroner  bind  over  all  the  witnesses  on  both  sides,  no 
blame  is  imputable  to  the  clerk  of  indictments  if  he  require  them  all  to  be 
put  on  the  back  of  the  bill,  and  examined  before  the  grand  jury.     lb. 

NEGLIGENCE. 

In  an  action  against  the  proprietors  of  a  steam-vessel,  to  recover  compen- 
sation for  damage  done  to  goods  sent  by  them  as  carriers,  if,  on  the  whole, 
it  be  left  in  doubt  what  the  cause  of  the  injury  was,  or,  if  it  may  as  well 
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be  attributable  to  perils  of  the  seas  as  to  negligence,  the  plaintiff  cannot 
recover  ;  but  if  the  perils  of  the  seas  required  that  more  care  should  be  used 
in  the  stowing  of  the  goods  on  board  than  was  bestowed  on  them,  that  will  be 
negligence,  for  which  the  owners  of  the  vessel  will  be  answerable.  Muddle 
V.  Stride,  9  C.  &  P.  380. 

In  an  action  by  a  patient  against  his  medical  man,  for  an  injury  by  im- 
proper treatment;  the  latter  being  bound  to  bring  to  the  exercise  of  his  pro- 
fession a  reasonable  and  competent  degree  of  art  and  skill,  the  question  for 
the  jury  is  whether  the  injury  is  to  be  attributed  to  the  want  of  that  degree 
of  skill  or  not.     Lanphier  v.  Phipos,  8  C.  &  P.  475. 

HA.  place  a  dog  with  B.,  and  the  dog  be  received  by  J5.,  to  be  kept  by 
him  for  reward,  to  be  paid  to  him  by  A.,  B.  is  not  answerable  for  the  loss 
of  the  dog,  if  he  took  reasonable  care  of  it ;  but  if  the  dog  be  lost,  the  onus 
lies  on  B.  to  acquit  himself  by  showing  that  he  was  not  in  fault  with 
respect  to  the  loss.     Mackenzie  v.  Cox,  9  C.  &  P.  632. 

Where  the  plaintiff  hailed  an  omnibus,  which  stopped  for  him,  and  he  was 
on  the  step  of  it,  in  the  act  of  getting  in,  when  he  sustained  injury  by  the 
sudden  going  on  by  the  driver,  it  was  held,  that  the  stopping  of  the  omnibus 
implied  a  consent  to  take  the  plaintiff  as  a  passenger,  and  was  evidence  to  go 
to  the  jury  in  support  of  the  allegation  in  the  declaration  that  he  Avas  so. 
Brien  v.  Bennett,  8  C.  &  P.  724. 

The  plaintiff  went  into  the  defendant's  (a  surgeon's)  shop,  to  be  bled  ; 
he  was  bled  by  an  apprentice ;  the  master  is  liable  for  the  consequences  of 
the  apprentice's  want  of  skill.     Hanche  v.  Hooper,  7  C.  &  P.  81. 

Where,  at  the  time  of  shipping  goods  on  board,  the  shipper  knew  that 
the  ship  was  chartered,  held  that  the  consignees  could  not  maintain  any 
action  against  the  owners  for  injury  bj'  bad  stowage,  nor  where  the  shipper 
was  warned  as  to  the  way  in  which  the  goods  were  to  be  stowed.  Major  v. 
White,  7  C.  &  P.  41. 

(  Variance — Damages.) 

The  plaintiff,  in  an  action  against  an  attorney  for  negligence  in  conduct- 
ing a  suit,  alleges  that  he  was  ''  forced  to  pay"  certain  sums  in  consequence 
of  the  defendant's  negligence ;  he  can  recover  only  the  amount  actually 
paid  by  him,  although  a  liability  to  a  greater  amount,  on  the  part  of  the 
plaintiff,  has  been  incurred  in  consequence  of  the  alleged  negligence.  Junes 
V.  Lewis,  9  Dowl.  143. 

NONSUIT. 

Where  the  plaintiff  elects  to  be  nonsuited,  he  cannot  afterwards  move  to 
set  aside  the  nonsuit.  Barnes  v.  Whiteman,  9  Dowl.  181.  See  Vol.  I.  tit. 
Nonsuit. 

NOT  GUILTY. 

Where  a  statute  enables  defendants  to  plead  the  general  issue  and  give 
the  special  matter  of  defence  in  evidence,  the  plea  of  Not  guilty  so  pleaded 
is  not  affected  by  the  New  Rules  of  Hil,  4  Will.  4,  but  operates  as  before  they 
were  framed,  putting  in  issue,  not  only  defences  peculiar  to  the  statute,  but 
all  that  would  have  arisen  at  common  law.  Therefore  the  Court,  in  the 
exercise  of  its  discretion  under  stat.  4  Ann,  c.  16,  s.  4,  will  not  give  leave  to 
plead  Not  guilty  "by  statute,"  together  with  a  special  plea,  although  such 
special  plea  raise  a  defence  quite  independent  of  the  statute.  Boss  v. 
Clifton,  11  A.  &E.  631. 
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In  trespass  for  shooting  a  dog,  the  Judge  received  a  oup}-^  of  a  notice  that 
all  dogs  found  trespassing  would  be  shot,  painted  on  a  board  fixed  in  the 
plantations,  without  notice  to  produce  the  original.  Bartholomew  v.  Ste- 
phens, 8  C.  &  P.  728. 

Grant  of  a  licence  to  mine  and  search  for,  and  also  to  carry  away  and 
convert  to  thisir  own  use,  the  minerals  raised ;  the  deed  provided  that  in 
case  of  failure,  after  notice  to  work,  to  keep  six  able  miners  constantly 
employed,  it  should  be  lawful,  after  one  month  from  such  notice,  for 
the  grantors  to  re-enter,  and  that  tlie  licence  should  be  absolutely  deter- 
mined and  void  ;  held,  first,  that  such  grant  passed  an  interest  capable 
of  being  assigned  ;  secondly,  that  a  notice  in  the  terms,  "  that  unless  the 
grantee  kept  six  miners  at  work,  the  grantor  would  re-enter  at  the  expi- 
ration of  one  month,"  containing  no  intimation  of  an  election  to  determine 
the  grant  on  account  of  the  forfeiture  which  had  been  incurred,  but  only 
that  if  a  further  breach  of  the  covenant  should  be  committed,  the  grantor 
would  enter,  &c.  was  not  sufficient  to  avoid  the  licence  and  render  the 
re-entry  lawful;  and,  lastly,  that  upon  such  re-entry  and  exclusion  the 
plaintiff  might  properly  sue  in  case.  Mushett  v.  Hill,  5  Bing.  N.  C.  694 ; 
and  7  Sc.  855. 

(Notice  of  Action,  p.  729.) 

The  clause  in  the  Highway  Act,  5  &  6  W.  4,  c.50,  s,  109,  requiring  twenty- 
one  days'  notice  of  action  to  justices,  &c.  does  not  affect  the  month's  notice 
required  by  the  24  G.  2.  c.  44.     B.  v.  Boston,  4  P.  &  D,  183. 

Where  the  Act  declared  that  no  action  should  be  brought  against  any 
person  for  anything  done  in  pursuance  of  it,  without  twenty-one  days'  notice 
given  to  the  intended  defendant,  it  was  held  to  include  the  company,  and 
that  they  were  entitled  to  notice  of  an  action  for  obstructing  a  road  which 
the  plaintiff  claimed  to  use.  Boyd  v.  Croydon  Raihoay  Company,  4  Bing. 
N.  C.  669  ;  6  Sc.  461 ;  and  6  Dowl.  721. 

Where  a  gamekeeper  was  appointed  aud  registered  before  the  passing  of 
1  &  2  Will.  4,  c.  32,  it  was  held  that  he  was  not  entitled  to  notice  of  action 
under  s.  47.     Lidster  v.  Borrow,  1  P.  &.  D,  447. 

{Of  Appeal,  p.  731.) 

Where  notice  of  appeal  against  an  order  of  two  justices,  under  53  Geo.  3, 
c.  127,  had  been  served  upon  one  only,  it  was  held  to  be  sufficient ;  and  the 
Act  being  silent  as  to  notice,  the  justices  at  sessions  could  not  engraft  the 
requirement  of  notice  upon  the  Act  of  Parliament.  R.  v.  Staffordshire  Just . 
6  N.  &  M.  477  ;  and  4  Ad.  &  Ell.  842. 

Where  a  township,  having  a  church  and  its  own  churchwardens,  was 
wholly  independent  of  the  parish,  except  contributing  a  small  sum  to  the 
repair  of  the  church,  it  was  held,  that  the  churchwardens  of  the  township 
were  not  by  virtue  of  their  office  overseers  of  the  poor ;  and  that  a  notice 
under  the  4  &  5  Will.  4,  c.  76,  s.  73,  signed  by  the  overseers  of  the  township 
only,  was  valid  :  upon  an  objection  that  the  notice  was  not  signed  by  the 
assistant  overseer,  it  was  held  that  the  party  must  show  that  it  was  his  duty 
to  sign.     R.  v.  Yorhs.,  North  Riding,  6  Ad.  &  Ell.  86 

(Service,  p.  731.) 
A  party  convicted  by  two  justices  in  special  sessions,  under  the  General 
Highway  Act,  5  &  6  Will.  4,  c.  50,  ss.  47.  103,  on  information  by  one  of  tha 
VOL.  III.  6  C 
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Burvoyors,  cannot  be  heard  on  appeal  to  the  quarter  sessions  under  s.  105, 
unless  he  have  served  notice  on  both  the  convicting  justices. 

It  is  not  sufficient  that  he  has  served  notice  on  the  surveyors,  and  has 
also  served  a  notice  on  one  of  the  justices,  addressed  to  both,  ■which  that  jus- 
tice has  transmitted  to  the  clerk  of  the  special  sessions,  with  an  observation 
to  him  that  he  will  know  how  to  act  upon  it.  li.  v,  Bedfoi-dshire  Justices, 
11  A.  &  E.  134;  and  3P.&D.  21. 

So,  although  at  the  time  of  giving  notice  the  conviction  had  in  fact  been 
signed  only  bj'  one  justice  ;  at  least  if  there  be  no  proof  that  the  conviction 
so  signed  was  communicated  to  the  appellant  before  he  gave  notice,  so  that 
he  miglit  have  been  misled  thereby.     U.  v.  Cheshire,  11  A.  8cE.  139. 

So  on  a  conviction  under  9  Geo.  4,  c.  64  (Alehouses).  R.  v.  Cheshire 
-Justices,  3  P.  &  D.  23,  7i. 

Where  an  order  of  sessions  has  been  returned  to  the  Queen's  Bench  under 
a  certiorari,  and  a  rule  is  then  obtained  to  quash  the  order,  it  is  a  good  pre- 
liminary objection  to  an  argument  on  such  rule  that  no  notice  of  it  has 
been  served  on  the  justices  who  made  the  order,  although  served  on  the 
parties  interested  in  siip2)orting  it.     H.  v.  Spachmun,  9  Dowl.  1000. 

Plea  in  trespass  justifying  the  entry  under  a  judgment  and  execution  in 
the  Court  of  Requests,  the  local  Act  authorising  service  either  personally  or 
by  leaving  at  the  dwelling-house,  lodging,  or  jdace  of  abode  ;  held,  first,  that 
where  the  party  was  a  seafaring  man,  usually  absent  for  six  months,  service 
at  the  lodging  of  the  wife  was  sufficient,  and  that  the  action  was  to  be 
deemed  to  be  brought  against  the  defendant  "  on  account  of  an  order,  deter- 
mination, or  decree  of  the  commissioners,"  entitling  him  to  give  the  special 
matter  of  defence  in  evidence  under  the  general  issue.  Culverson\.  Milton, 
2  Mo.  &  R.  200. 

Notice  of  appeal  against  a  borough  rate,  served  on  the  town-clerk,  is  suffi- 
cient, as  being  on  the  servant  of  the  parties  making  the  rate :  the  Act  giving 
the  appeal,  and  eniiwwering  the  recorder  to  hear  and  determine,  as  in  the  case 
of  appeals  against  county  rates.     R.  v.  The  Recorder  of  Carmarthen,  3  N.& 

P.  19. 

{Constructive,  \).  732.) 

Where  the  solicitor  employed  both  by  mortgagor  and  mortgagee,  obtained 
the  execution  of  a  deed  in  such  an  irregular  and  informal  manner  as,  if  he 
had  been  an  innocent  person,  ought  to  have  excited  his  suspicion,  and  to 
have  put  him  ujion  making  inquiries;  it  was  held  to  amount  to  constructive 
notice  to  his  client  of  the  fraud  by  which  it  was  obtained,  and  a  re-assign- 
ment w^as  decreed  ;  and  affirmed  upon  ajjpeal,  but  without  costs.  Kennedy 
V.  Green,  3  Myl.  &  K.  G99. 

In  trespass  for  taking  goods,  the  question  was  as  to  the  bankruptcy  of  the 
plaintiff;  it  was  held,  that  letters  found  in  his  possession  after  the  bank- 
ruptcy, with  post-marks  of  a  date  previous  thereto,  were  evidence  that  he 
received  them  before,  and  to  show,  in  explanation  of  his  conduct,  that  he  had 
received  intimation  of  the  facts  mentioned  in  the  letters  having  taken  i^lace, 
although  they  were  not  evidence  that  the  facts  stated  really  did  so.  Cotton 
V.  Jai7ies,  1  Mo.  &  M.  276. 

Devise  for  life,  remainder  to  A.,  the  testator's  heir,  upon  condition  that 
within  three  months  after  the  testator's  death  he  should  convey  certain 
leasehold  premises,  and  in  default  then  over;  on  a  special  case,  stating  the 
will  and  facts,  it  was  held  that,  it  not  being  expressly  stated  that  the  heir 
had  notice  of  the  condition  within  the  period  limited,  the  heirs  oi  A.  were 
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not  precluded  by  tlie  conditional  limitation,  and  tliat  the  Court  could  not 
infer  the  fact  of  ^.  having  had  such  notice.     Doe  v.  Crisp,  1  P.  &  D.  37. 

{Sufficiency  of  Notice.) 

Where  it  is  questionable  whetlier  sufficient  notice  has  been  given  to  the 
defendant  of  a  declaration  liaving  been  filed,  the  plaintiff  must  sign  judg- 
ment for  want  of  a  jilea  at  his  own  peril,  and  the  Court  will  not  assist  by- 
giving  him  leave  to  take  such  a  proceeding.  Spriggins  v.  White,  9  Dowl. 
1000. 

NUISANCE. 

Case  for  a  nuisance  to  adjoining  premises,  the  plaintiff  must,  under  the 
general  issue,  not  only  show  the  existence  of  the  nuisance,  but  that  the 
defendant  was  the  person  who  occasioned  it.  Dawson  v.  Moore,  7  C.  &.  P, 
25. 

In  case  upon  an  issue  whether  the  plaintiff  was  possessed  of  the  "  mes- 
suage and  premises,"  &c.  in  which  the  injury  was  committed,  it  was  held 
that  proof  of  his  being  in  the  separate  occupation  oi part  oftlie  Iiouse  was 
sufficient  to  support  it.     Fenn  v.  Grafton,  2  Bing.  N.  C.  617. 

{Agency,  p.  7.37.) 

In  case  for  an  injury  by  negligent  driving,  the  ownership  of  the  carriage, 
and  the  fact  of  its  being  driven  by  the  defendant's  servant,  as  alleged  in 
the  inducement,  are  admitted  by  the  plea,  not  guilt5%  Emery  v.  Clarke, 
2  Mo.  &  R.  260.     And  see  Taverner  v.  Little,  5  Bing.  N.  C.  678. 

The  bargemen  navigating  a  barge  are  to  be  taken  prima  facie  to  be 
employed  by  the  owner.     Joyce  v.  Capel,  8  C.  &  P.  370. 

If  a  servant,  without  his  master's  knowledge,  take  his  master's  carriage 
out  of  the  coach-house,  and  with  it  commit  an  injury,  the  master  is  not 
liable,  because  he  has  not  in  such  case  entrusted  the  servant  with  the  car- 
riage. But  whenever  the  master  has  entrusted  the  servant  witli  the  control 
of  the  carriage,  it  is  no  answer  that  the  servant  acted  improperly  in  the 
management  of  it ;  but  the  master  in  such  case  will  be  liable,  because  he 
has  put  it  in  the  servant's  power  to  mismanage  the  carriage,  by  entrusting 
him  with  it.  Therefore,  where  a  servant,  having  set  his  master  down  in 
Stamford-street,  was  directed  by  him  to  put  up  in  Castle-street,  Leicester- 
square,  but  instead  of  so  doing  went  to  deliver  a  parcel  of  his  own  in  the 
Old-street  Road,  and  in  returning  along  it  drove  against  an  old  woman,  and 
injured  her,  it  was  held  that  the  master  was  responsible  for  his  servant's 
act.     Sleath  v.  Wilson,  9  C.  &  P.  G07  ;  2  Mo.  &  R.  181. 

A  van  was  standing  at  the  door  oi  A.,  from  which  ^l.'s  goods  were  un- 
loading, and  A.'s  gig  was  standing  behind  the  van,  B's,  coachman,  who 
was  driving  5.'s  carriage,  came  up,  and  there  not  being  room  for  the  car- 
riage to  pass,  the  coachman  got  off  his  box,  and  laid  hold  of  the  van  horse's 
liead  ;  this  caused  the  van  to  move,  and  thereby  a  packing-case  fell  out  of 
the  van  upon  the  shafts  of  the  gig,  and  broke  them  ;  held,  that  B.  was  not 
liable  for  this,  as  the  coachman  was  not  acting  in  the  employ  of  B.  at 
the  time  this  matter  occurred.  Lamb  v.  Lady  Elizabeth  Palh,  9  C.  &  P. 
629. 
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Where  the  defendants,  having  a  carriage  of  their  own,  were  in  the  habit 
of  hiring  horses  for  the  drive  or  the  day  of  the  same  job-mistress,  and 
giving  a  gratuity  to  a  driver  of  the  latter,  for  whom  they  also  provided  a 
coat  and  hat,  which  were  used  on  each  occasion  of  his  accompanying  them, 
and  the  injury  happened  during  his  leaving  the  horses  unattended  whilst 
he  went  to  deposit  the  hat ;  it  was  held,  that  he  was  not  to  be  deemed  the 
servant  of  the  defendants,  so  as  to  render  them  liable  for  the  injury  arising 
from  such  negligence.     Quarman  v.  Burnett,  6  M.  &  W.  499. 

Where  to  the  declaration  for  an  injury  by  negligent  driving  by  the  de- 
fendant, the  general  issue  was  pleaded ;  it  was  held,  that  the  issue  of  negli- 
gent driving  by  the  defendant  was  sufficiently  made  out  by  proof  of  his 
having  permitted  another  to  drive,  by  whose  mismanagement  the  injury 
was  occasioned.     Wheatley  v.  Patrick,  2  M.  &  W.  650. 

Where  the  defendants  hired  a  master  porter  to  remove  a  barrel  of  flour 
from  their  warehouse,  and  the  latter  hired  a  carman,  and  both  their  men  were 
engaged  in  loading  it,  in  doing  which  it  fell  upon  and  injured  the  plaintiff, 
through  the  defectiveness  of  the  rope  furnished  by  the  porter ;  it  was  held, 
that  the  defendants  were  liable,  it  being  immaterial  whether  they  employed 
their  own  servants  or  engaged  others  more  expert,  and  left  the  removal  to 
their  superintendence.     Randelson  v.  Murray,  3  Nev.  &  P.  239. 

A  foreign  vessel  in  the  Thames  had  employed  a  pilot  in  removing  the 
ship  from  one  dock  to  another,  in  the  course  of  which  a  collision  took 
place,  and  the  plaintiff's  barge  was  injured  ;  in  an  action  for  the  damage 
against  the  owner,  it  was  held,  on  a  plea  that  the  vessel  was  at  the  time  under 
the  charge  of  a  pilot,  under  and  in  pursuance  of  the  provisions  of  6  Geo.  4, 
c.  125,  that  the  owner  was  not  liable,  although  the  circumstances  might  not 
have  been  such  as  would  have  rendered  it  compulsory  on  the  owner  to  have 
employed  the  pilot :  the  terms  of  the  statute,  "  wanting  a  pilot,"  were  to  be 
taken  as  applying  to  any  case  in  which  the  owner  thinks  fit  to  employ  one. 
Lucey  v.  Ingram,  6  M.  &  W.  302. 

{Proof  of  Injury,  p.  740.) 

A  declaration  in  case  against  a  canal  company  stated  that,  by  the  Canal  Act 
(stat.  32  Geo.  3,  c.  101),  the  company  was  formed  to  make  and  maintain 
the  canal,  with  power  to  take  tolls,  and  all  persons  had  free  liberty  to  navi- 
gate the  canal ;  and  if  any  boat  should  be  sunk  in  the  canal,  and  the  owner 
or  person  having  care  of  it  should  not  without  loss  of  time  weigh  it  up,  it 
was,  by  the  statute,  to  be  lawful  for  the  company  to  weigh  it  up,  and  detain 
it  till  payment  of  expenses;  that  the  company  completed  the  canal,  and 
took  tolls  on  it ;  that  a  boat  sunk  in  the  canal,  so  that  vessels  passed  with 
difficulty  in  the  day,  and  at  night  were  in  danger  of  running  foul  of  it; 
that  although  the  company  could  and  ought  to  have  requested  the  owner, 
&c.  to  weigh  it  up,  and  if  that  was  not  done  without  loss  of  time,  could 
and  ought  to  have  weighed  it  up,  and  in  the  meantime  have  caused  a  light 
or  signal  to  be  placed  to  enable  boats  to  avoid  it,  yet  the  company  did  not 
cause  the  owner,  &c,  to  weigh  it  up,  nor  did  themselves  weigh  it  up,  nor  place 
a  light  or  signal,  whereby  plaintiff's  boat,  navigating  the  canal,  ran  foul  of 
the  sunken  boat,  and  was  damaged ;  held,  by  tlie  Court  of  Exchequer 
Chamber  (affirming  the  judgment  of  the  Court  of  Q.  B.),  that  the  declara- 
tion disclosed  a  sufficient  duty  and  breach.     By  the  Court  of  Exchequer 
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Chamber:  such  duty  was  not  created  by  the  clause  enabling  the  company 
to  weigh  the  boat,  but  arose  uijon  a  common-law  princijjle,  that  the  owners 
of  a  canal,  taking  tolls  for  the  navigation,  were  bound  to  use  reasonable 
care  in  making  the  navigation  secure,  the  want  of  which  reasonable  care 
might  be  collected  from  the  declaration,  although  the  complaint  was  osten- 
sibly founded  on  the  statute.  Parnaby  v.  Lancaster  Canal  Company,  11  A. 
&  E.  223 ;  and  3  N.  &  P.  623. 

The  owners  of  a  vessel  disabled  by  the  negligence  of  its  crew  are  answer- 
able for  damage  done  by  its  accidentally  drifting,  when  so  disabled,  against 
another  vessel.     Seccombe  v.  Wood,  2  M.  &  R.  290. 

Where  upon  a  grant  of  lands,  houses,  and  premises,  reserving  all  mines, 
&c.,  with  liberty  of  ingress  and  egress  for  working  the  same,  making  com- 
pensation for  damage,  &c.,  the  defendant  worked  so  near  the  surface,  with- 
out leaving  proper  supports,  that  the  plaintiff's  houses,  lands,  &c.  fell  in ; 
it  was  held,  that  a  plea,  alleging  the  right  to  all  mines,  &c.,  and  that  the 
defendant  was  not  bound  to  leave  any  support,  could  not  be  sustained, 
the  defendant  being  bound  to  work  in  a  reasonable  mode.  HaiTis  v. 
JRyding,  5  M.  &  W.  60. 

In  case  for  causing  offensive  stenches  to  pass  over  plaintiff"'s  land  from  a 
mixen  made  on  the  defendant's  premises ;  plea,  the  occupation  for  twenty 
years  before  by  the  defendant  of  his  land,  and  use  of  the  mixen  at  all 
times,  but  not  stating  that  the  stenches  therefrom  had  during  all  that  time 
passed  over  the  plaintiff's  land  ;  held  that,  nan  obst.  vered.  the  plaintiff  was 
entitled  to  judgment.     Flight  v.  Thomas,  2  P.  &  D.  531 ;  and  7  Dowl.  741. 

In  case  for  running  down  vessels,  the  question  is,  whether  the  plaintiff^, 
by  his  negligence  or  improper  conduct,  substantially  contributed  to  the 
occurrence  of  the  injury  of  which  he  complains  ;  not  to  the  amount  of  it,  but 
to  its  occurrence.  Therefore,  where  a  brig  was  carrying  the  anchor  in  a 
position  contrary  to  the  bye-laws  of  the  river  Thames,  at  the  time  when  she 
■  came  in  collision  with  a  barge,  it  was  held,  that  the  improper  carrying  of 
the  anchor  would  not  of  itself  be  sufficient  to  make  the  owner  of  the  brig 
responsible  in  damages,  if  the  barge,  by  departing  from  the  known  rule  of 
the  river,  brought  herself  into  the  situation  in  which  the  brig  struck  her, 
although  but  for  the  position  of  the  anchor  the  collision  would  not  have 
produced  the  injury  complained  of.     Sills  v.  Brown,  9  C.  &  P.  601. 

A  nautical  witness  cannot  be  asked  whether  he  thinks,  having  heard 
the  evidence  in  the  cause,  that  the  conduct  of  the  captain  was  correct  or 
not.     lb. 

The  rule  of  the  river  is,  that,  if  a  light  vessel  is  going  free,  and  a  loaded 
vessel  is  coming  close  hauled  to  the  wind,  it  is  the  duty  of  the  loaded 
vessel  to  keep  her  course,  and  of  the  vessel  going  free  to  bear  away.     lb. 

A  steamer  going  with  the  usual  speed  during  a  fog,  in  a  frequented  chan- 
nel, and  after  being  hailed  her  speed  is  not  diminished  nor  course  altered, 
the  owner  is  liable  for  the  damage  by  collision,  and  the  costs;  vessels  of  this 
class  being  bound  to  use«the  utmost  care,     Perth,  3  Hagg.  414. 

In  a  cause  of  collision,  where  it  appeared  that  the  vessel  running  down 
the  other  was  on  the  larboard  tack,  and  the  latter  on  the  starboard  tack? 
and  that  a  good  look-out  was  not  kept,  the  former  was  condemned  in 
damages  and  costs.     Chester,  3  Hagg.  316. 
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And  where  both  vessels  were  beating  to  windward,  but  on  contrary 
tacks,  it  was  held  that  the  one  on  the  starboard  tack  ought  to  have  held 
on  her  course,  and  that  the  damage  having  been  occasioned  by  the  wearing, 
she  had  no  ground  of  action.     Jupiter,  3  Hagg.  320, 

The  law  of  keeping  on  the  proper  side  of  the  road  applies  to  horses  as 
well  as  carriages,  but  if  a  party  be  advancing  furiously  towards  another 
who  is  on  his  proper  side,  the  latter  ought,  nevertheless,  if  the  road  be 
sufficiently  wide,  to  give  way,  for  the  purpose  of  preventing  an  accident, 
although  in  so  doing  he  goes  a  little  on  to  what  would  otherwise  be  the 
wrong  side  of  the  road.     Turley  v.  Thomas,  8  C.  &  P.  103. 

In  case  against  commissioners  of  sewers  for  injury  to  the  plaintiff's  pre- 
mises, by  making  a  sewer  by  tunnelling,  which  it  was  found  was  proper  to 
be  made,  and  was  skilfully  and  properly  made,  but  that  by  proceeding  with 
the  work  by  open  cutting,  a  greater  chance  of  escape  from  injury  would 
have  been  afforded ;  it  was  held  that  the  court  could  not  balance  possi- 
bilities, and  that  to  fix  the  commissioners,  it  should  have  been  shown  that 
the  injury  would  not  have  happened  if  the  sewer  had  been  constructed  by 
tlie  latter  mode  of  working.  Grocers'  Company  v.  Donne,  3  Bing.  N.  C.  34  ; 
and  3  Sc.  356. 

(For  continuing  a  Nuisance.) 

Action  on  the  case  for  continuing  a  nuisance  to  the  plaintiffs  market,  by 
a  building  which  excluded  the  public  from  a  part  of  the  space  on  which  the 
market  was  lawfully  held.  It  appeared  that  the  building  was  erected  in 
October  1838,  under  the  superintendence  and  direction  of  the  defendants, 
not  on  their  own  land,  but  on  that  of  the  corporation  of  K.  (of  which  corpo- 
ration they  were  members).  The  Earl  of  L.  was  the  owner  of  the  market  in 
October  1838,  and,  in  February  1839  he  demised  it  to  the  plaintiff;  and  the 
market  being  afterwards  obstructed  by  the  building,  this  action  was  brought : 
held,  that  the  defendants  were  liable  for  continuing  the  nuisance,  although 
they  had  no  right  to  enter  upon  the  land  to  remove  it,  and  that  the  action 
was  therefore  maintainable.     Thompson  v.  Gibson,  7  M.  &  W.  4-56. 

(Damages,  p.  740.) 

In  case  for  injury  to  the  plaintiff's  horse  by  negligent  driving,  which  after 
remaining  six  weeks  at  a  farrier's  was  found  to  be  permanently  injured  to 
the  amount  of  20  Z.,  it  was  held,  that  the  proper  measure  of  damage  was  the 
amount  of  the  farrier's  charges  for  keep  and  attendance,  and  the  difference 
in  the  value  at  the  time  of  injviry  and  at  the  end  of  the  six  weeks;  but  that 
the  plaintiff  could  not  claim  the  hire  of  another  in  the  interval.  Hughes  v. 
Quentin,  8  C.  &  P.  703. 

Under  the  53  Geo  3,  c.  159,  limiting  the  extent  of  the  liability  of  the 
owner  to  the  value  of  the  ship  doing  damage  to  another,  such  value  must 
be  by  valuation  and  appraisement,  and  not  of  cost  price  and  deduction : 
and  the  value  of  the  ship  occasioning  the  injury  is  to  be  ascertained  at  the 
time  of  the  injury.     Dobree  v.  Schroeder,  2  Myl.  &  Cr.  489.   S.  C.  6  Sim.  291. 

(Defence,  p.  741.) 

In  case  for  damage  by  the  negligent  driving  of  a  cart  by  the  defendant,  it 
was  held,  that  under  the  plea  "  not  guilty,"  under  the  rule  of  Hil.  4,  W.  4, 
the  defendant  could  not  show  that  the  cart  was  not  at  the  time  driven  by 
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him  nor  in  his  possession,  those  being  facts  stated  in  the  inducement,  of 
which  the  plea  could  not  operate  as  a  denial,  and  the  misconduct  in  driving 
being  the  only  wrongful  act  put  in  issue  thereby.  Taverner  v.  Little,  5 
Bing.  N.  C.  678  ;  and  7  Sc.  796. 

In  case  for  keeping  a  ferocious  dog,  which  bit  the  plaintiff,  it  was  held 
that  the  defendant  might  under  the  general  issue  avail  himself  of  the  want 
of  proof  that  he  ever  knew  that  the  dog  was  accustomed  to  bite.  Hogan  v. 
Sharpe,  7  C.  &  P.  755. 

In  case  against  A.  and  B.  for  burning  sulphur,  &c.  in  a  place  where  the 
plaintiff  was,  thereby  choking  and  injuring  him  ;  plea,  that  the  plaintift'  was 
wrongfully  in  the  said  place,  and  that  after  being  requested  by  A.  to  depart, 
B.,  by  command  of  A.,  jilaced  and  lighted,  «S:c.  to  cause  him  to  depart ; 
held,  first,  that  to  sustain  the  plea  the  request  to  depart,  and  A.'s,  autho- 
rity to  B.  must  be  proved;  but  that  to  entitle  the  plaintiff  to  a  verdict  on- 
the  general  issue,  the  plaintiff  must  show  that  he  had  sustained  some 
substantial  damage.     Evans  v.  Lisle,  7  C.  &  P.  562. 

Action  for  negligence  in  not  properly  securing  a  cow  of  the  defendant  in 
a  slaughter-house, — the  declaration  stated,  that  by  means  thereof  the  cow 
"ran  at,  butted  at,  gored,  killed  and  destroyed  "  a  cow  of  the  plaintiff;  plea, 
a  payment  of  30  s.  into  court,  and  that  the  plaintiff  had  sustained  no  greater 
damages ;  replication,  that  the  plaintiff  had  sustained  greater  damages ; 
held,  that  the  defendant  could  not  go  into  evidence  to  show  that  his  cow 
had  not  killed  the  plaintiffs  cow,  as  the  contrary  was  admitted  by  the  de- 
fendant's plea.     Lloyd  v.  Walkey,  9  C.  &  P.  771. 

In  an  action  to  recover  a  compensation  in  damages  for  an  injury  occa- 
sioned by  an  obstruction  in  a  highway,  it  is  for  the  jury  to  say  wiiether  or 
not  the  plaintiff  was  himself  in  any  degree  the  cause  of  the  injury — whether 
he  had  acted  with  such  a  want  of  reasonable  and  ordinary  care  as  to  disen- 
title him  to  recover.     Marriot  v.  Stanley,  1  Scott,  N!  S.  392. 

In  a  cause  of  collision  for  damage  done  by  a  foreign  vessel  whilst  in 
charge  of  a  pilot  in  the  river  Thames,  for  which  pilotage  had  been  previously 
paid  before  the  ship  could  be  cleared  at  the  Custom-house,  it  was  held, 
that  as  a  proceeding  in  rem  the  jurisdiction  was  not  affected  by  6  Geo.  4,  c. 
125,  and  that  the  having  a  pilot  on  board  did  not  exempt  the  owners  from 
the  liability,  and  that  if  the  fault  was  wholly  with  the  pilot,  they  might 
have  their  remedy  over  against  him  ;  also,  that  a  foreigner  cannot  set  up  in 
a  suit  here  as  a  defence  a  municipal  law  made  to  regulate  municipal  courts 
only,  and  contrary  to  the  general  rule  of  international  law.  Girolamo, 
3  Hagg.  169. 

A  foreign  ship,  under  charge  of  a  pilot,  running  foul  of  a  ship  at  anchor, 
was  held  liable  for  the  injury,  but  not  for  the  consequential  damage  to  the 
cargo,  where  there  was  great  negligence  on  the  part  of  the  crew  of  the  lat- 
ter ship.     Eolides,  3  Hagg.  367. 

Where  in  a  cause  of  collision  it  appeared  that  the  injury  arose  from  the 
mismanagement  of  the  vessel  lost,  but  in  the  opinion  of  the  Masters  of  the 
Trinity  House,  the  master  of  the  other  vessel  was  guilty  of  great  and  cul- 
pable omission  to  render  assistance  after  the  collision,  the  Court,  in  dis- 
missing the  suit,  condemned  the  latter  in  all  costs  and  expenses.  Alt,  3 
Hagg.  321: 

In  case  for  injuring  a  bridge,  by  negligence  in  navigating,  the  plea,  after 
alleging  that  the  plaintiffs  had  wrongfully  narrowed  the  channel,  traversed 
that  the  injury  was  occasioned  by  any  carelessness  of  the  defendant  j  held, 
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that  they  were  at  liberty  under  such  plea,  upon  failing  to  establish  any 
default  in  the  plaintiffs,  to  show  also  that  they  themselves  had  not  been 
guilty  of  negligence.  Cross  Keys  Co.  v.  Raiclings,  3  Bing.  N.  C.  71  ;  and  3 
Scott,   N.  S.  490. 

In  an  action  on  the  case  for  an  injury  occasioned  to  the  plaintiff  by  the 
negligence  of  the  defendant's  servant  in  driving,  it  was  held  that  if  the 
injury  were  attributable  in  any  degree  to  the  incautious  conduct  of  the  plain- 
tiff herself  in  crossing  the  road,  the  defendant  would  not  be  liable.  Hawkins 
V.  Cooper,  8  C.  &  P.  473, 

In  case  by  a  servant  against  his  employer,  for  injury  by  the  breaking 
down  of  a  van  belonging  to  such  employer,  about  which  the  plaintiff  was 
employed  in  the  carriage  of  goods,  and  which  was  alleged  to  be  overloaded, 
it  was  held,  that  as  the  plaintiff  must  have  known,  probably  better  than  his 
master,  whether  the  van  was  likely  to  proceed  safely,  and  as  the  making  the 
master  responsible  would  lead  to  the  omission  of  the  caution  which  a  servant 
is  bound  to  use  in  the  service  of  his  master,  the  action  was  not  maintainable. 
Priestley  v.  Fowler,  3  M.  &  W.\. 

{Indictment,  p.  748.) 
Upon  an  indictment  for  obstructing  a  navigable  river  by  the  erection  of  a 
projecting  embankment  and  causeway  for  landing,  &c.,  the  verdict  of  the 
jury  being  that  they  considered  it  to  be  a  nuisance,  but  that  the  inconve- 
nience was  counterbalanced  by  the  public  benefit  arising  from  the  alteration 
by  the  defendant,  it  was  held,  that  the  Crown  was  entitled  to  the  verdict ; 
the  Court  disapproving  of  the  principle  of  considering  whether  the  act 
indicted  as  a  nuisance  was  productive  of  more  public  benefit  than  public 
inconvenience.  R.  v.  Ward,  6  N.  &  M.  38 ;  overruling  the  dictuvi,  in  R.  v. 
Russell,  6  B.  &  Cr.  5G6,  of  Bayley,  J. 

Upon  an  indictment  for  a  nuisance  in  a  public  harbour,  by  erecting  piles, 
and  thereby  obstructing  and  rendering  it  insecure,  the  verdict  finding  that, 
by  the  defendant's  works,  the  harbour  was,  in  some  extreme  cases,  rendered 
less  secure,  it  was  held,  that  the  Court  could  not  necessarily  infer  that  the 
works  must  be  a  nuisance  for  which  the  defendants  were  criminally  respon- 
sible.    R.  V.  Tindall,  1  Nev.  &  P.  719. 

The  prosecutor  of  an  indictment  was  ordered  to  give  the  defendant  notice 
of  the  nuisances  intended  to  be  proved  ;  and  a  rule  for  that  purpose  may  be 
obtained  without  any  affidavit,  upon  reading  the  indictment  only.  R,  v. 
Curwood,  5  N.  &  M.  369. 

A  party  is  liable  to  be  indicted  under  the  stat.  3  &  4  Vict.  c.  97,  s.  15,  if 
he  designedly  place  on  a  railway  substances  having  a  tendency  to  produce 
an  obstruction  of  the  carriages,  though  he  may  not  have  done  the  act 
expressly  with  that  object.    JR.  v.  Holroyd,  2  M.  &  R.  339. 

OATHS,  p.  542. 

Declaration  in  lieu  of  the  test,  see  9  Geo.  4,  c.  17. 

By  Roman-catholics,  see  10  Geo.  4,  c.  7,  s.  14 ;  abolition  of  unnecessary 
oaths,  5  8c  6  Will.  4,  c.  62 ;  Mutiny  Acts,  1  &  2  Vict.  cc.  17  &  18. 

Although  the  jury  may  use  their  general  knowledge  on  the  subject  of  any 
question,  yet  if  any  of  the  jurors  have  a  particular  knowledge  as  to  which 
he  can  speak,  arising  from  his  being  in  the  trade,  he  must  be  sworn  as  a 
witness.     R.  v.  Rosser,  7  C.  &  P.  648. 

Affirmations  when  permitted  to  be  used  in  lieu  of,  in  certain  cases,  see 
1  &  2  Vict.  c.  77. 
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OFFICER,  1).  749. 

See  Com.  Dig.  tit.  Officer,  D.  (2);  3  Mod.  150,  as  to  a  ministerial  officer's 

apijointins;  a  deputy.  .  i ,       r.     ,  i. 

Where  bv  the  charter  it  was  necessary  that  the  constable  of  a  borough 
should  take  the  oath  of  office  before  he  could  be  himself  legally  mayor  of 
the  borough  and  appoint  a  deputy,  and  he  duly  took  the  oath  and  appointed 
such  deputy  during  the  life  of  the  then  late  king,  and  after  the  succession 
of  his  then  present  majesty  he  received  a  new  grant  of  the  office  it  was  held, 
that  not  having  been  sworn  in  before  appointing  the  deputy,  that  appoint- 
ment was  invalid,     i?.  v.Jio6^r^*',  5N.&M.  130. 

Where  the  Crown  in  a  lease  of  lot  and  cope  granted  also  to  the  same  lessee 
the  office  of  barmaster  or  steward  of  the  barmote  court,  a  judicial  officer, 
regulating  amongst  other  things  the  measure  to  be  rendered  by  the  miners 
to  the  lessee  ;  it  was  held,  that  the  grant  of  the  office  being  to  a  party  who  was 
incapable  of  holding  it,  on  the  ground  of  his  peculiar  interest,  was  void. 
Arkwright  v.  Cantrell,  2  N.  &  P.  582 ;  S.  C.  7  Ad.  &c  Ell.  565. 

By  charter  the  right  of  appointing  a  chaplain  is  in  the  governors,  una 
cumassensu"  of  the  major  part  of  the  "  inhabitants"  of  the  vill;  it  was 
held,  that  it  is  not  essential  that  the  assent  should  be  given  at  the  same 
time  as  the  nomination  by  the  governors;  assent  at  a  meeting  called  subse- 
quentlv  is  a  sufficient  compliance  with  the  charter.  The  term  "  inhabitants 
may  receive  its  interpretation  from  the  usage,  and  an  usage  restricting  the 
right  of  assent  to  the  payers  of  church  and  poor-rates,  would  be  mtended  to 
be  according  to  the  charter.     R.  v.  Davie,  6  Ad.  &  Ell.  374. 

ORDER,  p.  750. 

Where  impeachable  by  collateral  evidence,  see  B.  v.  Justices  of  Somerset- 
shire, R.\.  Justices  of  Cambridgeshire,  K.  B.  Mich.  1835 ;  Welsh  y.  Nash, 
8  East.  In  R.  v.  Justices  of  Lancashire,  an  order  of  removal  was  quashed 
on  the  ground  of  collateral  affidavits  showing  that  one  of  the  justices 
making  the  order  was  interested  in  the  removal.  And  see  R.  v.  Bolton, 
1  Ad.  &  Ell.  N.  S.  66. 

An  order  to  remove  a  clerk  of  the  peace  must  set  out  the  evidence.     R. 

V.  Lloyd,  Str.  996. 

OVERSEER. 

An  omission  by  an  overseer  to  sign  the  burgess  list  under  the  5  &  6  W.  4, 
C.76  s.  15,  whether  it  be  wilful  or  not,  subjects  him  to  the  penalty  of  sec.  48. 
R.  v.  Burrell  4  P.  &  D.  207.  Semhle,  that  all  the  overseers  should  sign  the 
list,  and  that  where  several  overseers  are  appointed  for  several  divisions  of  a 
parish,  each  acting  separately  for  each  division,  it  is  not  sufficient  that  each 
overseer  should  sign  a  separate  list  for  his  own  division  only.     Ibid, 

Trespass  for  levying  a  poors-rate  under  a  warrant  of  distress  issued  by 
the  defendants  as  justices,  the  rate  being  alleged  to  be  void  on  the  ground  of 
the  overseers  having  been  unduly  and  fraudulently  appointed  at  a  meeting 
of  borough  justices;  the  jury  having  negatived  the  fraud,  a  new  trial  was 
refused  ;^the  appointment  being  a  judicial  act,  and  the  validity  of  the  ap- 
pointment questionable  on  an  appeal  to  the  sessions,  it  cannot  be  questioned 
in  a  collateral  way.     Finney  v.  Slade,  5  Bing.  N.  C.  319. 

As  to  the  appointment  of  overseers  in  a  parish  containing  several  chapel- 
ries,  see  R.  v.  Worcestershire  Justices,  3  Nev.  &  P.  434. 
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The  party  liaving  paid  rent  for  the  last  three  years  to  the  parish  officers 
for  the  tenement,  and  after  having  been  once  turned  out  having  received 
the  key  again  from  them,  it  is  not  a  case  in  which  the  justices  have  juris- 
diction to  expel  him  under  59  Geo.  3,  c.  12,  s.  24.  R.  v.  Midd.  Justices, 
7  Dowl.  767, 

The  4  &  5  Will.  4,  c.  76,  prohibiting  a  parish  officer  from  supplying  goods 
by  way  of  relief  to  any  person  in  the  parish,  repeals  the  penalty  under 
the  former  Act,  55  Geo.  3,  c.  137,  s.  6  ;  semble,  therefore,  an  action  cannot 
be  maintained  under  the  latter  Act  against  an  officer  for  a  supply  to  an 
individual  pauper,  Henderson  v.  Sherborne,  2  M.  &  W.  237  j  supporting 
Proctor  V.  Mainwar'mg,  3  B.  &  Ad.  145. 

An  assistant  overseer  being  a  servant  of  the  vestry,  though  with  a  limited 
authority,  an  appeal  lies  against  his  accounts ;  the  time  for  giving  notice  of 
appeal  to  the  next  general  sessions  is  to  be  calculated  from  the  time  of  the 
parish  having  the  opportunity  of  knowing  the  contents  of  the  account,  and 
the  allowance  of  the  account  is  to  be  considered  as  published  at  the  time 
when  deposited  (according  to  17  Geo.  2,  c.  38,  s.  2,)  with  the  parish  officers 
for  public  inspection  ;  where,  therefore,  that  was  done  on  the  8th  of  May, 
the  June  sessions  were  the  proper  sessions  to  which  the  apjjeal  was  to  be 
made.  B.  v.  Watt,  2  N.  &  P.  367.  See  further,  as  to  the  liability  of  an 
overseer,  Eaden  v.  Titchmarsh,  1  Ad.  &  Ell.  691. 

PARLIAMENT. 

Since  the  3  Vict.  c.  9,  upon  the  certificate  by  the  Speaker  that  an  action 
is  brought  in  respect  of  a  publication  made  by  the  order  of  the  House,  it  is 
imperative  on  the  Court  to  stay  the  proceedings.  Stockdale  v.  Hansard, 
3  P.  &  D.  330  J  and  8  Dowl.  669. 

PAROL  EVIDENCE. 
{Inadmissible  where,  as  superseding,  Sfc.  p.  753.) 

In  covenant  on  a  lease  for  breach  in  not  repairing  a  greenhouse  erected 
during  the  term,  a  plea  that  by  an  agreement,  that  in  consideration  of  the 
erecting,  &c.  the  party  should  be  at  liberty  to  remove,  is  bad,  on  motion  in 
arrest  of  judgment.     West  v.  Blakeway,  9  Dowl.  846. 

Where,  in  the  body  of  the  bill  it  appeared  as  drawn  for  200 1.,  but  the 
figures  in  the  margin  expressed  it  to  be  for  245  I. ;  it  was  held,  that  the 
words  in  the  body  must  be  taken  to  be  the  amount  to  be  paid,  and  that  the 
ambiguity  being  patent  on  the  bill,  evidence  could  not  be  received  to 
explain  it  {diss.  Coltman,  J.).     Saunderson  v.  Piper,  5  Bing.  N.  C.  425. 

Where  the  local  Act,  empowering  proprietors  to  contract  for  and  convey 
lands,  directed  such  contracts,  Sec.  to  be  enrolled,  and  copies  to  be  evidence; 
it  was  held,  that  such  conveyances  of  land  could  only  be  in  writing.  Doe 
V.  Warwick  Canal  Co.  2  Bing.  N.  C.  483 ;  and  2  Sc,  717. 

{To  contradict,  Sfc.  p.  757.) 

Where  premises  were  conveyed  "  with  the  appurtenances  thereto  belong- 
ing," it  was  held  that  the  deed,  being  sufficient  to  include  a  strip  of 
garden,  used  with  the  house  sold,  the  conditions  of  sale,  excepting  it,  were 
inadmissible  to  contradict  the  deed.     Doe  v.  Wheeler,  4  P.  &  D.  273. 
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{In  the  case  of  a  Will,  p.  762.) 

Devise  to  A.  for  life,  with  remainder  to  her  three  daughters,  M.  E.  and 
A.  in  fee;  E.,  a  legitimate  daughter  of  A.,  had  died  six  years  before,  but 
E.,  an  illegitimate  daughter,  was  living  at  the  date  of  the  will.  Evidence 
is  admissible  to  show  that  the  testator,  not  knowing  of  the  death  of  the 
legitimate  daughter,  intended  her  as  his  devisee.  Doe  v.  Beynon,  4  P.  &  D. 
193. 

Devise  to  J.  A.  the  grandson  of  my  brother  T.  A.  in  fee,  charged  with 
100/,  to  each  of  the  brothers  and  sisters  of  the  said  J.  A.  T.  A.,  the 
brother,  had  two  sons,  Richard  and  Thomas ;  Richard  had  six  children,  sons 
and  daughters,  living  at  the  date  of  the  will,  of  whom  J.  A.,  the  lessor  of 
the  plaintiff,  was  one ;  Tliomas  had  two  sons,  of  whom  J.  A.,  the  defendant, 
was  one,  and  one  daughter;  evidence  of  delaratious  by  the  testatrix,  some 
months  after  making  the  will,  that  she  had  left  her  property  to  the  defen- 
dant, are  admissible  for  him.     Doe  v.  Allen,  4  P.  &  D.  220. 

Where  a  testatrix,  by  a  codicil,  gave  specific  stock,  "  now  standing  in  my 
name,"  and  was  possessed  at  the  time  of  sufficient  to  satisfy  that  bequest, 
but  not  to  satisfy  other  bequests  charged  on  the  same  fund  ;  it  was  held  to 
be  a  case  in  which  evidence  ought  to  be  received  as  to  the  state  of  the 
testatrix's  funded  j^roperty,  and  that,  considered  in  connexion  with  the 
context  of  the  several  testamentary  papers,  it  was  to  be  construed  a  pecu- 
niary and  not  a  specific  legacy.     Boys  v.  Williams,  2  Russ.  &  M.  689. 

{As  explanatory,  Sfc.  p.  775.) 

Where  a  doubt  is  raised  by  evidence  upon  the  meaning  of  a  mercantile 
contract,  evidence  of  the  usage  or  course  of  trade  at  the  place  where  the 
contract  was  made,  is  admissible  ;  as  where  in  an  action  for  freight  of  cotton 
from  Bombay,  the  usage  was  to  calculate  it  at  the  screw  tliere  ;  but  where 
the  usage  appears  unreasonable,  on  account  of  the  diff"erence  between  the 
measurement  on  the  merchant's  premises  and  at  the  time  of  shipment, 
evidence  of  such  diff'erence  ought  to  be  received  as  having  weight  with  a 
jury,  as  to  whether  the  usage  does  or  does  not  exist.  Bottomley  v.  Forbes,  5 
Ring.  N.  C.  121  ;  and  8  Sc.  866. 

Assumpsit,  for  not  receiving  lead  on  a  contract,  deliverable  in  "  /." 
plea,  that  the  plaintiff"  was  not  ready  to  deliver  within  a  reasonable  time, 
in  manner  and  form,  &c.,  on  which  issue  was  joined  ;  held,  that  the  evi- 
dence of  the  broker  of  the  defendant,  that  at  the  time  of  the  contract  the 
lead  was  said  to  be  "  ready  for  shipment,"  was  admissible,  not  to  vary  the 
contract,  but  as  material  to  the  issue,  what  was  a  reasonable  time  for 
delivery ;  held  also,  that  the  usual  places  of  shipment  being  at  G.  or  L.,  it 
was  rightly  left  to  the  jury  to  say  whether  one  or  other  of  those  jilaces  was 
not  to  be  intended  as  the  place  where  the  goods  were  ready  to  be  shipped. 
Ellis  V.  Thomson,  3  M.  &  W.  445. 

Where  a  parish  consisted  of  a  royal  burgh  and  a  landward  district,  both 
of  which  had  been  always  considered  as  one  district  for  the  management 
of  the  poor,  and  no  distinction  ever  made  as  to  questions  of  settlement  or 
assessment ;  it  was  held,  that  in  questions  turning  upon  statutory  enact- 
ments, although  where  the  enactments  are  clear,  usage  can  have  no  effect, 
j'ct  that  when  silent,  or  expressed  in  terms  of  doubtful  import,  it  may 
afford  the  construction,  as  being  a  contemporaneous  exposition,  and  that, 
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in  the  particulur  case,  the  usage  having  been  uninterrupted,  the  poor  were 
entitled  to  relief  indiscriminately  from  the  parish  funds.  Dunbar  Corpora- 
tion \.  Duchess  of  Roxburghe,  3  CI.  &  Fi.  335. 

A  conveyance  was  made  to  the  husband  and  wife,  and  their  heirs,  as  joint 
tenants,  the  deed  expressing  the  consideration  as  "  now  in  hand  duly  paid 
by  the  husband  arid  wife ;"  it  appeared  that  the  money  was  actually  a  legacy 
given  to  the  wife,  and  paid  by  the  executors  to  the  vendor ;  in  an  action 
by  the  wife  against  tlie  husband's  assignees,  he  having  become  bankrupt 
shortly  before  his  death,  it  was  held  that  evidence  of  its  being  the  wife's 
money  was  properly  admitted  as  explanatory,  and  not  contradictory,  of  the 
deed ;  the  expression  "  by  the  husband  and  wife,"  raising  a  doubt  as  to 
whom  the  money  really  belonged.  Doe  d.  Bambridge  v.  Statham,  7  D.  & 
Ey.  141. 

Where,  in  a  covenant,  in  a  lease  of  coal  mines,  the  word  level  was  used 
in  reference  to  the  raising  coals,  which,  according  to  the  nature  of  a  trade, 
might  have  a  peculiar  meaning,  it  was  held  that  evidence  ought  to  have 
been  received  as  to  the  meaning  of  the  term  among  miners.  Clayton  v. 
Gregson,  4  N.  &  M.  602. 

Where,  by  a  memorandum  on  the  margin  of  a  lease  of  premises  from 
Michaelmas,  it  was  stated,  that  "  it  is  hereby  understood  that  be  is  to  be 
tenant  and  pay  rent  from  the  preceding  12th  August ;  it  was  held,  that  in  an 
action  for  money  alleged  to  have  been  paid  upon  a  mistaken  account,  such 
memorandum  ought  to  have  been  received  in  evidence,  and  a  new  trial  was 
granted.     Cowne  v.  Garment,"  1  Bing.  N.  C.  318 ;  and  1  Sc.  275. 

A  sold  note  is  "18  pockets  of  hops  at  100s. :"  parol  evidence  is  admis- 
sible to  show  that  100  s.  means  the  price  per  cwt.  Spicer  v.  Cooper,  1  G. 
&  D.  52. 

{In  case  of  Fraud,  p.  768.) 
Although  the  terms  of  a  written  contract  cannot  be  varied  by  parol,  yet 
if  one  party  is  induced  to  enter  into  the  contract  by  tlie  false  representa- 
tions of  the  other,  it  is  competent  to  him  to  prove  that  fact  by  evidence 
aliunde.     Wright  v.  Crookes,  1  Sc.  N.  S.  685. 

{As  collateral,  p.  785.) 

In  ejectment  by  the  grantee  of  an  annuity  to  recover  the  premises  on 
which  it  was  secured,  a  covenant  that  the  premises  were  of  greater  value  than 
the  annuity  does  not  prevenj;  the  defendant  from  showing  the  contrary,  in 
order  to  take  the  deed  out  of  the  exemption  of  the  Act  requiring  enrol- 
ment.    Doe  V.  Ford,  3  Ad.  &  Ell.  649. 

Where  a  deed  of  feoffment,  describing  lands  as  situate  in  a  particular 
parish,  was  produced  ou  an  appeal  against  an  order  of  removal,  to  show  a 
settlement  in  the  appellant  parish,  it  was  held,  that  it  was  competent  to  the 
respondent  parish  to  show,  by  parol  evidence,  that  the  particular  lands  were 
situate  in  the  appellant  parish,  and  not  in  the  one  where  described  by  the 
deed.     R.  v.  Wichhain,  2  Ad.  &  Ell.  517. 

Where  the  defendant,  in  order  to  prove  an  agreement  with  the  plaintiff 
and  other  creditors  for  a  composition,  put  in  a  letter  containing  the  terms  of 
such  agreement,  it  was  held,  that  evidence  of  a  previous  conversation  and 
inquiry  by  the  plaintiff,  as  to  the  probability  of  the  other  creditors  concur- 
ring, was  admissible  to  show  the  motive  and  intention  of  writing  the  letter, 
and  entering  into  the  agreement.     Reay  v.  Richardson,  2  Cr.  M.  &  R.  422. 
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Where  the  terms  of  hiring  were  by  a  third  person  written  down,  but  never 
signed  by  the  parties,  nor  proved  to  have  been  read  over  to  them,  it  was 
held  that  parol  evidence  was  admissible.     R.  v.  Wrangle,  2  Ad.  &c  Ell.  614. 


PART 

Of  an  entire  claim  is  not  transferable.  The  holder  of  a  bill  of  exchange 
cannot  indorse  it  for  part.  Hawkins  v.  Gardner,  12  Mod.  214.  72.  84  ;  Co. 
Litt.  385  a. ;  2  Wils.262;  Hunt  v.  Brainer,  6  Mod.  402. 

PARTICULARS. 

(Affidavit  for,  p.  793.) 

In  order  to  obtain  a  particular  in  the  action  of  trespass,  trover  or  case,  an 
affidavit  should  be  made  that  the  defendant  does  not  know  what  the  plain- 
tiff is  o-oing  for.     Snelling  v.  Chennells,  5  Dowl.  80. 

{Granted  when,  p.  793.) 
Assumpsit  for  money  had,  &c.,  to  recover  back  the  deposit,  on  the  ground 
of  objection  to  the  title,  the  Court  will  oblige  the  plaintiff  to  give   a  parti- 
cular of  all  objections  to  the  abstract  arising  upon  matters  of  fact,  but  not 
of  law  ;  those  they  must  find  out  themselves.     Roberts  v.  Rowlands,  3  M.  & 

W.  543. 

Where  the  plaintiff,  after  delivering  a  bill  to  the  defendant  as  the  at- 
torney of  A.,  by  which  A.  was  made  debtor,  obtained  possession  of  the 
bill  surreptitiously,  and  delivered  another,  making  the  defendant  debtor, 
the  Court  stayed  the  proceedings  until  a  copy  of  the  first  bill  should  be  de- 
livered, and  directed  it  to  be  evidence.  Edginyton  v.  Nixon,  2  Bing.  N.  C. 
316  ;  and  2  Sc.  507. 

In  an  action  on  two  bills  for  250 1,  each,  with  counts  on  each,  the  par- 
ticulars only  stated  the  action  to  be  brought  for  500  /.,  the  amount  of  the 
bills  set  out  in  the  declaration,  and  it  appeared  that  the  defendant  had  been 
arrested  only  for  240  L,  and  that  the  bills  were  given  as  a  security  for  money 
paid  by  the  drawer,  the  Court  {Alderson,  B.  diss.)  granted  a  rule  for  further 
and  better  particulars.     Dawes  v.  Anstruther,  5  Dowl.  738. 

Upon  a  plea  of  payment  of  a  sum  in  satisfaction  of  the  plaintiff's  demand, 
the  defendant  was  ordered  to  furnish  particulars,  as  in  case  of  set  off.  Ire- 
land V.  Thompson,  4  Bing.  N.  C.  716,  and  6  Sc.  601. 

{In  case  of  an  Indictment,  p.  793.) 

Where  the  counts  are  framed  in  general  terms,  a  Judge  will  order  a  par- 
ticular of  the  charges  to  be  given,  so  as  to  disclose  the  same  information  to 
the  party  as  would  be  given  by  a  special  count,  but  not  so  as  to  disclose 
specific  facts,  dates  or  places ;  a  particular  ought  not  to  state  that  the  pro- 
secutor will  also  go  into  other  evidence.  R.  v.  Hamilton  and  others,  7  C. 
&  P.  448. 

{Refused  when,  p.  793.) 

The  Court  has  no  power  to  compel  a  party  to  give  credits.  Randall  v. 
Ihey,  4  Dowl.  682. 
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The  Court  refused  to  compel  a  particular  of  sums  paid,  under  a  plea  of 
payment.     Phipps  v.  Southern,  8  Dowl.  208. 

In  assumpsit  to  recover  damages  sustained  Ijy  the  non-performance  of  an 
agreement  to  assign  premises,  the  Court  refused  to  compel  the  jdaintifF  to 
furnish  a  particular  of  the  special  damage.  JRctalHck  v.  Hawkes,  1  M.  &  W. 
573;  and  1  Tyr.  &  Gr.  1134. 

In  debt  by  the  assignee  of  a  lease  against  the  tenant,  for  breaches  of  cove- 
nant, non-payment  of  rent,  and  non-repair,  the  Court  refused  to  compel  a 
particular  as  to  sums  and  dates.     Soicter  v.  Hitchcock,  5  Dowl.  724. 

Where  the  particulars  omitted  to  give  credit  for  sums  received,  the  Court 
refused  to  compel  it,  to  enable  the  defendant  to  paj^  the  balance  into  Court. 
Penprase  v.  Crease,  3  Cr.  M.  &  R.  36;  1  Tyr.  &  Gr.  468;  and  4  Dowl. 
711. 

The  declaration  in  an  action  against  attornies  by  the  plaintiff,  their  client, 
for  negligence  in  permitting  him,  upon  an  assignment  of  leasehold  premises, 
to  enter  into  unqualified  covenants,  stated  the  grounds  per  quod  the  plaintiff 
sustained  damages  ;  the  Court  refused  to  compel  a  particular  of  the  plaintiff's 
demand.  Stanard  v.  Ullithorne,  3  Bing.  N.  C.  326;  3  Sc,  771 ;  and  5  Dowl. 
370. 

A  particular  of  a  bill  of  exchange  w^ill  not  be  given  where  the  declaration 
contains  only  one  count,  unless  under  special  circumstances.  Brooks  v. 
Fairlar,  5  Dowl.  361  ;  3  Bing.  N.  C.  291  ;  and  3  Sc.  654. 

A  defendant  cannot  be  compelled  to  deliver  the  particulars,  jiursuant  to 
a  Judge's  order ;  but  the  refusal  to  obey  has  the  effect  of  preventing  his 
proceeding  in  the  cause.     Cane  v.  Spinks,  7  Dowl.  27. 

In  an  action  for  the  breach  of  a  warranty  of  soundness  of  a  horse,  the 
Court  will  not  compel  the  plaintiff  to  deliver  particulars  of  the  unsoundness. 
Pylie  V.  Stepheii,  6  M.  &  W.  813. 

{Sufficiency  and  effect  of,  p.  794.) 

Particulars  of  set-off  improperly  intitled  in  another  Court,  were  held  to 
be  sufficient.     Lewis  v.  Helton,  5  Dowl.  267. 

A.,  a  broker,  introduced  a  merchant  and  a  shipowner  together,  to  treat  for 
a  charter  party  :  they  finally  made  the  charter  party  through  B.,  another 
broker.  In  an  action  by  A.  for  his  commission,  tiie  particulars  of  demand 
were  "  for  commission  due  to  the  plaintiff  for  jorocMriw// a  charter  for  a  vessel 
called  the  W. :  "—Held,  sufficient.     Burnett  v.  Bouch,  9  C.  &  P.  620. 

In  an  action  to  recover  back  a  deposit,  the  particulars  stated  it  to  be,  for 
the  defendant  not  being  able  to  make  a  good  title ;  and  a  summons  for  a 
better  particular  having  been  dismissed  on  the  ground  that  the  objections 
consisted  in  matter  of  law  only,  a  notice  was  afterwards  delivered  that  the 
objections  were  set  forth  in  the  plaintiff's  answer  to  a  bill  in  equity,  filed 
by  the  defendant,  and  at  the  trial  it  appeared  that  the  objection  was 
matter  of  fact;  the  Court  refused  a  new  trial,  the  defendant's  attorney 
declining  to  swear  he  had  been  misled.     Correll  v.  Cattle,  5  Dowl.  598. 

In  assumpsit  on  an  undertaking  by  the  defendant  to  pay  such  costs  as  the 
plaintiflF  (an  attorney)  might  be  subjected  to  in  an  action  brought  by  him 
against  G.,  a  third  partj-,  on  a  bill,  the  second  count  was  as  against  the 
indorser  of  the  bill,  and  there  were  counts  for  money  paid  and  on  an  account 
stated ;  the  plaintiff  first  delivered  a  bill  of  particulars  in  general  terms 
as  for  a  balance  of  money  due  and  for  interest,  and  afterv.ards,  under  a 
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Judge's  order  for  particulars  "  of  the  bill  of  costs,  charges  and  expenses 
mentioned  in  the  first  count,"  he  delivered  a  second  bill  of  particulars 
applicable  only  to  such  first  count,  in  respect  of  which  the  defendant  paid 
into  court  a  sum  covering  the  costs  out  of  pocket ;  held  first,  that  as  the 
defendant  could  not  be  misled,  the  plaintitt"  was  entitled  under  such  parti- 
culars to  recover  the  rest  of  his  bill  of  costs  upon  the  account  stated  ;  but 
secondly,  that  an  unsigned  account,  including  the  plaintift''s  bill  of  costs, 
which  had  been  sent  in  for  the  purpose  of  proving  under  G.'s  bankruptcy, 
was  not  such  evidence  of  an  account  stated  by  the  defendant  as  would 
entitle  the  plaintiff  to  recover  on  that  count.  Fisher  v.  Wainwriyht,  1  M. 
&  W.  480. 

Where  the  order  for  a  particular  of  set-off  required  it  to  be  with  dates, 
and  the  one  delivered  stated  only  "  from  January  1828  to  January  1834," 
the  Judge  refused  to  allow  evidence  to  be  gone  into  of  the  set-off.  Sivain 
V.  Roberts,  1  Mo.  &  R.  452. 

The  plaintiff,  in  his  declaration  and  particulars,  claimed  damages  for 
certain  articles  dejwsited  with  the  defendant,  which  had  not  been  returned, 
and  of  which  due  care  had  not  been  taken ;  under  the  former  description  in 
his  particulars  he  set  out  certain  articles  of  glass,  which,  however,  turned 
out  to  have  been  destroyed :  held,  that  under  such  particulars  he  was  not 
entitled  to  recover  damages  in  respect  of  those  articles.  Moss  v.  Smith, 
8  Dowl.  537. 

Assumpsit  for  money  had  and  received,  alleged  in  the  particulars  to  be 
deposits  in  the  defendant's  hands  as  a  stakeholder,  on  a  wager  won  by  the 
plaintiff;  the  plaintiff  failing  to  prove  this  is  not  entitled  to  recover  even 
his  own  deposit  on  proof  of  having  demanded  back  his  stake  before  it  was 
paid  over.     Davenport  v.  Davis,  1  M.  &  W.  570  ;  1  T.  &  G.  931. 

In  debt  for  180^.  for  two  years'  rent,  plea,  as  to  135  Z.,  parcel,  &c.,  pay- 
ment to  a  superior  landlord  to  avoid  a  distress,  which  the  replication 
admitted,  but  alleged  to  have  been  allowed  and  deducted  from  previous 
rent  due,  and  that  135  Z.  was  still  due  over  and  above  the  sum  so  deducted, 
on  which  issue  was  taken  ;  the  particulars  of  demand  gave  credit  for  pay- 
ment of  two  years'  rent,  miiius  16  Z.  6s.  2d.,  and  the  plaintiff  established 
in  evidence,  that  after  allowing  the  defendant  all  payments,  a  sum  of 
106 Z.  16s.  6d.  was  due  to  him  ;  held  (before  Reg.  Trin.  1838),  that  the  par- 
ticulars were  not  to  be  taken  as  embodied  in  the  declaration,  but  that  the 
plea  was  not  to  be  taken  as  pleaded  to  the  balance  remaining  after  deduc- 
tion of  the  sum  for  which  credit  was  given  in  the  particular,  and  that  the 
plaintiff  was  entitled  to  a  verdict  for  such  balance.  Ferguson  v.  Mahon,  1 
P.  &  D.  194. 

On  a  declaration  for  goods  sold  to  the  amount  of  883Z.  10s.,  admit- 
ting 664 Z.  3  s.  Qd.  to  have  been  paid,  and  claiming  a  balance  remaining 
unpaid ;  one  plea  pleaded  generally  payment  of  all  the  sums  in  the  declara- 
tion mentioned;  the  replication  new  assigned  as  to  175Z.  17s.,  that  the  sum 
so  paid  was  in  respect  of  other  sums  than  the  causes  of  action  stated  in  the 
declaration,  and  denied  the  payment  of  the  residue  ;  and  issues  were  taken 
on  the  general  plea  of  payment,  and  denial  that  the  causes  of  action  were 
other  and  different :  held,  that  the  plea  to  the  declaration  was  not  to  be 
taken  as  pleaded  to  the  balance  only,  and  that  the  replication  did  not  admit 
the  payment  of  the  sum  stated,  as  part  of  the  balance,  so  as  to  enable  the 
defendant,  by  proof  of  payments,  making  up  the  difference  between  the 
sum  claimed  and  the  payment  admitted,  to  be  entitled  to  the  verdict ;  and 
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the  jury  having  found  that  the  defendant  liad  not  ])aid  all  that  was  due,  a 
rule  for  a  nonsuit  was  refused.  Alston  v.  Mills,  1  P,  &  D.  197.  See  the 
Rule,  T.T.  1838. 

All  that  is  necessary  under  Rule  Trin.  1  W.  4,  is,  that  the  particular  shall 
state  the  balance  claimed  to  be  due,  and  it  need  not  specify  sums  received 
on  account ;  although  the  plaintiff  had  not  complied  with  the  rule,  and  the 
cause  was  referred,  the  Court  refused  to  interfere  as  to  the  costs  occasioned 
by  breach  of  the  rule.     Smith  v.  ElrUlye,  5  N.  &  M.  408. 

The  particulars  were  to  recover  "  a  sum  of  27  /.  13s.,  being  the  balance  due 
after  giving  credit  for  all  payments  on  account,  and  for  such  sums  as  the 
defendant  might  have  to  set  off  against  the  plaintiff" ;  and  they  stated  items 
of  the  plaintiff's  demand  to  the  amount  of  120/.  These  are  not  within  the 
meaning  of  the  rule  of  T.  T.  1  Vic.     Morris  v.  Jones,  1  G.  &  D.  13. 

A  plaintiff  erroneously  inserted  in  the  particulars  of  demand,  as  among  the 
payments  for  which  he  gave  credit,  an  article  which  in  fact  had  not  been 
paid  for,  but  returned  ;  held  that  the  Judge  rightly  left  it  to  the  jury  to  say 
whether  in  fact  the  balance  of  the  whole  account  was  or  not  in  the  plaintiff's 
favour.     Lamb  v.  Micklethwaite,  9  Dowl.  .531. 

{Amendvient,  p.  797.) 

Where  the  plaintiff's  attorney  gives  credit  in  the  particulars  for  a  sum  set 
up  as  a  cross-demand,  the  Court  will  allow  them  to  be  amended.  Preston 
V.  Whiteheart,  5  Dowl.  720. 

In  debt  for  double  rent  on  11  Geo.  2,  c.  19,  s.  18,  with  a  count  for  use 
and  occupation,  the  particulars  claiming  only  the  double  rent,  the  Court 
refused  to  strike  out  the  latter  count,  as  the  defendant  could  not  be  misled, 
and  the  defendant  might  amend  his  particulars.  ITioroton  v.  Whitehead, 
3  Cr.  M.  &  R.  14 ;  1  Tyr.  &  Gr.  313  ;  and  4  Dowl.  747. 

Where  the  particular  delivered  was  calculated  to  mislead  the  defendant 
as  to  the  real  nature  of  the  demand,  and  to  which  he  might  have  pleaded 
specially,  the  Court  granted  a  new  trial,  with  liberty  to  the  plaintiff  to 
amend  the  particulars,  and  the  defendant  to  plead  de  novo.  Stevens  v.  Wil- 
lingale,  4  Sc.  255 ;  and  7  C.  &  P.  702. 

In  assumpsit  for  money  had  and  received,  as  the  plaintiffs'  clerk  abroad,  and 
particulars  delivered  according  to  an  account  stated  by  the  defendant,  but 
the  suit  having  been  suspended  for  several  years,  by  the  bankruptcy  of  one 
of  the  plaintiffs  and  absence  of  the  other,  the  Court  allowed  the  particulars 
to  be  amended,  by  inserting  items  of  demand  accruing  in  the  interval.  Sta- 
ples V.  Holdsworth,  4  Bing.  N.  C.  717  ;  6  Sc.  605;  and  8  Dowl.  715. 

PARTIES. 

Three  persons  were  indicted  for  a  rape,  and  were  also  indicted  for  the 
murder  of  the  party  alleged  to  be  ravished.  Before  the  trial  on  the  indict- 
ment for  the  rape,  the  counsel  for  the  prosecution  asked  to  have  one  of  the 
prisoners  acquitted,  that  he  might  call  him  as  a  witness  against  the  others. 
This  was  opposed  by  the  prisoners'  counsel :  held,  that  in  cases  of  this  kind 
the  Court  will,  if  it  sees  no  cause  to  the  contrary,  entrust  it  to  the  discretion 
of  the  counsel  for  the  prosecution  to  determine  whether  he  will  have  one  of 
the  prisoners  acquitted  before  the  trial  commences,  in  order  that  he  may  be 
enabled  to  call  such  prisoner  as  a  witness  against  the  other  prisoners.  R.  v. 
Owen  and  others,  9  C.  &  P.  83. 
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It  is  almost  of  course  to  permit  one  of  several  indicted  to  be  acquitted, 
and  to  give  evidence,  notwithstanding  the  finding  of  the  bill  against  him. 
R.  V.  Oiven,  9  C.  &  P.  83. 

A  written  declaration  of  a  deceased  corporator  seems  to  be  evidence  of  a 
custom  to  exclude  foreigners,  although  he  could  not  have  been  called  if 
alive.     Davies  v.  Morgan,  1  C.  &  J.  587. 

PARTNERS. 

{By  what  Terms  constituted,  p.  800.) 
See  Brown  v.  Tapseott,  6  M.  &  W.  119. 

{Proof  of  being,  p.  800.) 

The  defendant  advanced  money  to  one  W.,  with  the  avowed  intention  of 
becoming  interested  jointly  with  him  in  a  market  which  M.  was  in  tlie 
course  of  erecting.  The  defendant  was  consulted  by  W.  upon  every  occa- 
sion during  the  progress  of  the  work  ;  but  no  definite  share  in  the  concern 
•was  allotted  to  him,  nor  was  there  any  express  contract  between  him  and 
W.  as  to  a  partnership,  until  the  15th  October  1833,  when  an  agreement 
was  entered  into  between  them,  to  the  effect  that  the  market  should  be 
valued  by  a  surveyor,  and  that  the  defendant  should  be  interested  in  a 
seventh  share.  Profits  had  been  made  of  the  market  prior  to  the  date  of 
the  agreement,  but  had  not  been  accounted  for  to  the  defendant,  nor  had  he 
received  any  interest  upon  the  sums  advanced  by  him.  Held,  that  the  de- 
fendant was  not  a  partner  until  the  15th  October  1833,  and  consequently 
w^as  not  responsible  to  the  builder  for  work  done  before  that  day.  Howell 
v.  Brodie,  8  Scott,  372. 

A  partner  in  a  firm  contracted  to  give  his  clerk  one-third  portion  of  his 
(the  partner's)  own  share  in  the  profits :  the  other  parties  knew  of  and 
assented  to  the  arrangement ;  held,  that  this  did  not  make  the  clerk  a 
partner.     Holmes's  Case,  2  Lew.  Cr.  Cases,  256. 

Where  the  action  on  a  contract  was  brought  by  the  directors  of  a  mining 
company,  and  it  appeared  that  there  had  been  another  who,  on  becoming 
bankrupt,  had  ceased  to  act ;  held,  that  as  his  ceasing  to  become  such 
could  only  be  under  the  provisions  of  the  deed,  it  ought  to  be  produced. 
Phelps  v.'Zyle,  2  P.  &  D.  314 :  and  10  Ad.  &  Ell.  113. 

In  an  action  by  two  plaintiffs,  as  attornies,  who  carried  on  the  business 
as  partners,  the  defendant  cannot  object  that  by  a  contract  i}iter  se,  one  was 
to  be  secured  a  certain  part  of  the  profits  at  all  events,  the  debt  in  the  first 
instance  being  the  joint  property  of  both.  Bo7id  v.  Pittard,  3  M.  &  W.  357. 
And  see  Waugh  v.  Carver,  2  H.  Bl.  240. 

{Pleading  by,  p.  802). 

Where  the  count  stated  the  defendant  to  be  indebted  to  the  plaintiffs  and 
their  deceased  partner  on  an  account  then  stated  between  them,  and  after 
alleging  a  promise  to  all,  assigned  as  a  breach  that  the  defendant  had  not 
paid,  it  was  held  to  be  suflicient.  Debenham  v.  Chambers,  6  Dowl.  lUl  ;  and 
2M.&  W.  128. 

{Action  by,  p.  807.) 
In  an  action  brought  in  the  name  of  the  public  ofiicer  of  a  banking  co- 
partnership company,  established  under  7  Geo.  4,^  c.  40,  it  is  not  necessary 
VOL.  III.  5  D 
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to  allege  in  the  declaration  that  the  plaintiff  is  a  member  of  the  company, 
that  he  is  resident  in  England,  or  that  he  has  been  duly  registered  as 
required  by  the  4th  section  of  that  Act ;  it  is  sufficient  to  describe  the 
plaintiff  as  one  of  the  public  officers  of  the  company  duly  appointed.  Spiller 
V.  Johnson,  6  M.  &,  W,  570. 

The  plaintiff  sued  as  the  payee  of  a  note  made  payable  on  demand  to 
"  the  manager  of  the  National  Provincial  Bank  of  England,"  but  did  not 
sue  as  public  officer  ;  it  was  held,  that  upon  proof  that  he  was  in  fact  the 
manager,  and  that  a  demand  had  been  duly  made  on  behalf  of  the  bank, 
the  plaintiff  was  entitled  to  recover  ;  and  that  in  the  absence  of  a  plea  that 
the  bank  was  established  under  the  provisions  of  the  7  Geo.  4,  c.  46,  and 
that  the  plaintiff  was  not  the  public  officer,  it  was  not  necessary  for  the 
plaintiff  to  show  that  he  was,  nor  competent  to  the  defendant  to  show  that 
he  was  net  such  public  officer.     Robertson  v.  Sheward,  1  Scott,  N.  S.  419. 

{Action  by  the  Bank  of  England.) 

The  London  Joint-stock  Bank  (under  circumstances  which  would  have 
made  it  illegal  in  them  as  a  company,  and  a  violation  of  the  privileges  of 
the  Bank  of  England,  to  accept  bills  payable  at  a  less  date  than  six  months), 
agreed  with  a  bank  in  Canada,  that  G.  P.,  the  manager  of  the  London 
Joint-stock  Bank,  but  not  a  partner  or  shareholder  therein,  should  accept 
bills  drawn  by  the  Canadian  bank  payable  at  a  date  short  of  six  months, 
and  that  the  London  Joint-stock  Bank  would  provide  funds  for  the  due 
payment  of  such  bills  ;  the  money  transactions  arising  therefrom  being,  in 
the  accounts  between  them,  to  be  treated  in  all  respects  as  transactions 
between  the  two  banks  ;  it  was  held,  first,  that  the  acceptance  of  such  bills, 
in  execution  of  such  agreement,  was  unlaAvful,  regard  being  had  to  the  Acts 
in  force  respecting  the  Bank  of  England.  Secondly,  that  the  acceptance 
of  such  bills  would  not  have  been  lawful,  even  if  the  London  Joint-stocK 
Bank,  at  the  time  of  such  acceptances,  had  in  their  hands  funds  of  the 
Canadian  bank  equal  to  the  amount  of  the  bills  so  accepted.  Thirdly,  that 
the  acceptance  of  such  bills  would  have  been  equally  unlawful,  if  the 
London  Joint-stock  Bank  had  not,  at  the  time  of  such  acceptances,  any 
funds  in  hand  belonging  to  the  bank  in  Canada,  but  that  such,  bills  were 
accepted  on  the  credit  of  a  contract  by  the  Canadian  bank  to  remit  such 
funds  to  meet  the  acceptances.  Fourthly,  that  the  Bank  of  England  might 
maintain  an  action  against  the  London  Joint-stock  Bank,  founded  on  such 
transactions,  under  either  state  of  circumstances  above  sujiposed.  Booth 
V.  Bank  of  England,  1  Scott,  N.  S.  701. 

{By  one  of  several,  p.  803.) 

The  plaintiff  and  his  co-partners  employed  the  defendants  as  accountants, 
to  make  out  the  accounts  of  the  firm,  and  also  the  separate  balance  of  each 
partner,  which  were  so  erroneously  made  out  that  the  plaintiff  individually 
suffered  a  considerable  loss ;  he  may  maintain  the  action  alone,  and  that  the 
allegation  that  he  had  retained  the  defendants  was  not  a  variance.  Story  v. 
Richardson,  6  Bing.  N.  C.  123. 
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{Actions  against— Notice  of  Action,  p.  804.) 
Where  a  Railway  Act  declared  that  no  action  should  be  brought  against 
any  person  for  anything  done  in  pursuance  of  it,  without  twenty-one  days' 
notice  given  to  the  intended  defendant,  it  was  held  to  include  the  company, 
and  that  they  Avere  entitled  to  notice  of  an  action  for  obstructing  a  road 
which  the  plaintiff  claimed  to  use.  Boyd  v.  Croydon  Railway  ComjMJiy,  4 
Bing.  N.  C.  669;  6  Sc.  461  ;  and  6  Dowl.  721. 

(Action  against  several,  p.  804.) 
In  assumpsit  on  a  contract  for  the  delivery  of  coals  from  a  colliery,  it 
appeared  that  the  agreement  (for  supplying  such  coals,  and  for  the  demise 
of  a  coal  wharf)  purported  to  be  made  between  the  plaintiff  and  the  part- 
ners in  the  colliery,  three  in  number,  and  was  executed  by  j)laintiff  and  two 
of  the  partners  ;  held  that,  admitting  such  contract  to  be  one  by  which  the 
partners  might  bind  an  absent  co-partner,  yet  that  the  Judge,  on  trial, 
ouo-ht  not  to  direct  the  jury  as  matter  of  law  that  the  contract  signed  by 
two  bound  them,  but  should  desire  the  jury  to  say  whether  it  was  intended 
to  do  so  or  not,  if  there  are  circumstances  from  which  an  intention  can  be 
inferred  that  no  party  should  be  bound  unless  all  the  partners  signed  : 
such  as  the  nature  and  terms  of  the  agreement ;  the  distance  of  time  at 
which  it  was  to  come  into  operation  ;  the  declarations  and  conduct  of  the 
parties  respecting  it:  and  the  manner  in  which  previous  contracts  between 
them,  of  the  same  kind,  had  been  executed.     Latch  v.  Wedlahe,  11  A.  &lE. 

959. 

An  agreement  was  entered  into  between  the  plaintiff  and  A.  and  B.  by 
name  (not  as  a  firm),  by  which  it  was  stipulated  that  the  plaintiff  should 
serve  A.  and  B.  as  foreman  in  their  business  of  type-founders  for  the 
period  of  seven  years,  if  A.  and  B.  or  either  of  them  should  so  long  live. 
The  plaintiff  having  subsequently  discovered  that,  at  the  time  this  agree- 
ment was  entered  into,  one  C.  was  a  dormant  partner  with  A.  and  B., 
declared  upon  it  as  an  agreement  to  serve  A.,  B.,  and  C,  or  the  survivor  of 
them,  for  the  period  and  on  the  terms  therein  mentioned ;  held,  that  this 
was  a  total  misdescription  of  the  contract.  Beckham  v.  Knight,  1  Scott, 
N.  S.  675. 

Where  it  was  clearly  established  that  there  was  a  joint  interest  between 
the  printer  and  publisher,  in  particular  works,  for  which  paper  was  fur- 
nished by  the  plaintiffs,  and  delivered  to  the  printer  by  orders  from  the 
publisher,  who  afterwards  became  bankrupt;  held,  that  if  the  jury  were 
satisfied  that  at  the  time  when  the  goods  were  furnished  the  defendants 
were  partners  in  the  concern  for  whose  benefit  they  were  furnished,  the 
plaintiffs  were  entitled  to  recover,  otherwise  not.  Gardiner  v.  Chikh,  8 
C.  &  P.  345. 

In  an  action  by  the  solicitor  of  an  intended  company  for  preparing  their 
copartnership  deed,  a  person  may  be  liable  without  being  one  of  the  directors. 
The  persons  who  are  directors  are  liable,  and  other  persons  may  be  liable 
also,  if  they  interfere  in  the  management,  and  hold  themselves  out  as  persons 
giving  the  order ;  and  in  such  a  case  the  question  wdll  be,  whether  such 
persons  as  were  not  directors  so  acted  as  to  become  employers  of  the  soli- 
citor in  preparing  the  deed.     Bell  v.  Francis,  9  C.  &  P.  60. 
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Where  the  question  was  whether  the  defendant's  liability  accrued  as 
trustee  or  shareholder;  held,  that  it  was  essential  to  produce  the  deed 
creating  the  character  of  trustee,,  and  that  it  was  not  sufficient  to  dispense 
with  the  production  of  it  in  evidence  that  the  plea  admitted  the  trust  deed 
referred  to  in  the  recital  of  the  deed  of  covenant.  Oillett  v.  Abbott,  3  Nev. 
&  P.  24;  and  see  Phelps  v.  L?/te,  supra,  1505. 

There  is  no  distinction  between  trading  and  mining  companies :  and 
where  a  party  takes  shares  in  a  concern,  on  a  prospectus  holding  out  that 
a  certain  capital  is  to  be  raised  for  carrying  it  on,  he  will  not  be  liable  as 
a  partner  unless  the  terms  of  the  prospectus  be  fulfilled,  or  it  be  shown  that 
he  knows  and  acquiesces  in  the  directors  carrying  it  on  with  a  less  capital; 
where  the  jury  negatived  such  knowledge  or  acquiescence,  and  found  the 
defendant  not  liable,  the  Court  held^the  finding  to  be  right.  Pitcliford  v. 
Davis,  5  M.  &  W.  2. 

It  appears  fi-om  the  rules  of  a  club,  that  the  members  are  to  provide  funds 
to  be  administered  by  the  committee,  and  to  provide  the  means  of  carrying 
it  on  without  dealing  on  credit;  the  committee  cannot  pledge  the  credit  of 
individual  members.     Flemyng  v.  Hector,  2  M.  &  W.  172. 

{Partner  by  JRepresentation,  p.  805.) 

A  club  was  formed,  by  the  regulations  of  which  the  members  paid  en- 
trance-money, and  an  annual  subscription,  and  cash  was  paid  for  provisions 
supplied  to  the  house.  The  funds  of  the  club  were  deposited  at  a  banker's, 
and  a  committee  was  appointed  to  manage  the  affairs  of  the  club,  and  to 
administer  the  funds,  but  no  member  of  the  committee  had  authority  to 
draw  cheques,  except  three  who  were  chosen  for  that  purpose,  and  whose 
signatures  were  countersigned  by  the  secretary  ;~held,  in  an  action  brought 
against  two  of  the  committee  by  a  tradesman  who  had  supplied  wine  on 
credit,  ordered  by  a  member  of  the  committee  for  the  use  of  the  club,  that 
the  tradesman  was  not  entitled  to  recover,  without  proving  either  that  the 
defendants  were  privy  to  the  contract,  or  that  the  dealing  on  credit  wa-s 
in  furtherance  of  the  common  object  and  purposes  of  the  club.  2'odd  v. 
JEmly,  7  M.  &  W.  427. 

Where  a  partner  accustomed  to  issue  notes  on  behalf  of  the  firm  indorses 
a  particular  note  in  a  name  differing  from  that  of  the  partnership,  and  not 
previously  used  by  them,  which  note  is  objected  to  on  that  account  in  an 
action  brought  upon  it  by  the  indorsee,  the  proper  question  for  the  jury  is, 
whether  the  name  used,  though  inaccurate,  substantially  describes  the  firm, 
or  whether  it  so  far  varies  that  the  indorser  must  be  taken  to  have  issued 
the  note  on  his  own  account,  and  not  in  the  exercise  of  his  general  autho- 
rity as  partner.  Faith  v.  Richmond,  11  A.  &  E.  339.  So  where  a  partner 
in  "The  Newcastle  and  Sunderland  Wall's  End  Coal  Company"  drew 
a  note  in  the  name  of  "  The  Newcastle  Coal  Company,"  and  made  it 
payable  at  a  bank  where  the  first-mentioned  company  had  no  account.   Jb. 

Where  the  jury  found  that  the  defendant  was  not  a  member  of  a  joint- 
stock  company  when  the  order  for  the  goods  for  which  the  action  was 
brought  was  given,  although  they  were  delivered  after  his  becoming  so, 
it  was  held  that  he  could  not  be  made  liable  for  what  was  supplied  on  the 
credit  of  others.     Whitehead  v.  Barron,  2  Mo.  &  R.  248. 
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A  mining  concern  is  a  trading  concern,  and  the  members  of  the  company, 
unless  a  limited  authority  be  shown,  have  power  to  bind  each  other  by 
dealings  on  credit  for  the  purpose  of  working  them  when  it  appears  to  be 
necessary  or  usual  in  the  management  of  them ;  and  where  a  shareholder 
by  letter  interfered,  by  requiring  a  meeting  to  be  called  for  the  purpose  of 
changing  a  director,  held  that  it  amounted  to  an  acquiescence  in  the  con- 
cern going  on,  although  the  full  number  of  shares  originally  held  out  had 
not  been  subscribed  for.    Tredwen  v.  Bourhe,  6  M.  &  W.  404. 

{Defence — Illegality,  6fc.,  p.  810.) 

The  6  Geo.  4,  c.  42,  s.  2,  enables  partnerships  in  Ireland,  of  more  than 
six  persons,  and  not  having  establishments  at  places  at  less  than  50  miles 
from  Dublin,  to  carry  on  the  banking  business,  and  provides  that  actions 
might  be  brought  in  the  name  of  the  registered  officer  "  against  any  person 
or  bodies  politic  or  corporate  or  others,  whether  members  of  such  co-part- 
nership or  otherwise ;"  on  a  plea,  in  assumpsit,  for  money  had  and  received 
to  the  use  of  the  .Commercial  Bank  of  Ireland,  and  for  an  account  stated, 
that  the  establishment  of  the  company  had  been  "  from  the  time  of  the  for- 
mation thereof  until  the  commencement  of  the  suit,  and  then  were,  at  places 
in  Ireland  less  than  50  miles  from  Dublin,  contrary,  &c. ;"  held,  that  it  was 
not  sufficient  to  show  that  at  any  time  there  had  been  such  a  branch  bank, 
but  that  it  must  have  been  in  existence  for  the  whole  time,  viz,  from  the 
time  of  the  formation  of  the  company  down  to  the  time  of  the  commence- 
ment of  the  suit,  and  that  the  whole  allegation  in  the  plea  ought  to  be 
proved :  qu.  whether  the  action  be  maintainable  against  the  defendant,  as  a 
member  of  a  banking  company.     Hughes  v.  Thorpe,  5  M.  &  W.  G56. 

A  joint-stock  company,  the  shares  of  which  might  be  increased  to  an 
unlimited  extent,  and  be  assigned  or  disposed  of  by  deed  or  will  to  any 
persons  at  the  discretion  of  the  holders,  is  fraudulent  and  illegal.  Blundell 
v.  Windsor,  8  Sim.  601. 

The  trade  of  a  banker  is  within  the  meaning  of  57  Geo.  3,  c.  99,  and  a 
plea  that  spiritual  persons  holding  benefices  were  partners  in  the  banking 
company,  (the  plaintiffs  being  the  indorsers  of  the  bill,)  and  the  promise 
laid  in  the  declaration  void  in  law  as  against  the  statute,  held  good.  Hall 
V.  Franklin,  3  M.  &  W.  259. 

But  by  the  provisions  of  the  stat.  4  Vict.  c.  14.,  contracts  by  co-partner- 
ships in  trade  are  not  to  be  invalidated  by  reason  of  any  of  its  members  being 
spiritual  persons. 

Actions  and  suits  by  companies  against  individuals,  being  co- partners,  and 
vice  versa,  are  further  regulated  by  1  &  2  Vict.  c.  96. 

(^Actions  inter  sefor  Calls,  ^c,  p.  815.) 

By  the  Cheltenham  and  Great  Western  Union  Railway  Act,  6  Will.  4, 
c.  Ixxvii,  it  is  enacted,  that  in  an  action  for  calls  on  shares  in  that  company, 
the  book  of  shares,  under  the  seal  of  the  company,  shall  be  prima  facie  evi- 
dence that  a  party  is  proprietor  of  shares.  It  appeared  that  a  call  was 
made  in  October  1836,  and  that  the  book  of  shares,  which  contained  the 
name  of  the  defendant  as  a  shareholder,  was  made  up  before  the  end  of  Sep- 
tember 1836,  from  claims  sent  in  by  different  parties,  but  that  the  seal  was  not 
affixed  to  it  till  November  1836 :  it  was  held,  that  this  book  was  no  evidence 
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that  the  defendant  was  aproprietor  of  shares  at  the  time  of  the  call  in  October 
1836.     'The  Cheltenham  Union  llailway  Company  v.  Price,  9C.  &_P.  55. 

Where  the  Act  gave  a  general  form  of  declaration  for  calls,  and  pro- 
vided that  it  should  only  be  necessary  to  prove  the  defendant  to  be  a  pro- 
prietor at  the  time  of  the  calls  being  made,  the  fact  of  their  being  made, 
and  notice,  the  Court  allowed  only  the  pleas,  oinunq.  indeb.,  that  the  de- 
fendant was  not  a  proprietor,  and  that  the  shares  were  forfeited,  and 
disallowed  others  raising  issues,  as  to  the  legality  of  the  meetings  of  the 
directors  when  the  calls  were  made ;  of  no  notice,  according  to  the  Act,  nor 
time  nor  place  of  payment  appointed  ;  of  the  calls  not  being  made  for 
the  purposes  of  the  Act,  nor  made  upon  all  the  shareholders,  nor  by 
competent  persons.  S.  Eastern  JRailioay  Company  v.  Hehblewhite,  4  P.  & 
D.  247. 

In  debt  for  calls  on  shares  in  the  general  form  given  by  the  Act,  it  was 
held  that  it  is  to  be  taken  as  if  all  the  facts  necessary  to  be  proved  were  alle- 
ged, and  that  the  defendant  may  by  his  plea  deny  a  fact  material  to  be  proved, 
but  must  then  conclude  to  the  country;  so,  if  the  defence  be  a  matter  sub- 
sequent, he  may  show  it  by  plea  :  it  was  held  also,  that  in  order  to  show 
that  the  company  had  exercised  the  right  of  option  of  declaring  the  shares 
forfeited,  the  plea  must  distinctly  allege  the  acts  required  by  the  Act  to  be 
done  to  establish  the  forfeiture.  Edinburgh  and  Leith  Railway  Company  v. 
Hebblewhite,  G  M.  &  VV.  707  ;  and  8  Dowl.  892. 

By  the  84th  section  of  the  Act  of  Incorporation  of  the  Southampton  Dock 
Company,  it  is  enacted,  amongst  other  things,  that  in  an  action  against  a 
shareholder  for  calls,  "  in  order  to  prove  that  the  defendant  was  a  proprietor 
of  such  shares  in  the  undertaking  as  alleged,  the  production  of  the  book  in 
which  the  secretary  of  the  comj)any  is  by  the  Act  directed  to  enter  and 
keep  a  list  of  the  names  and  additions  and  places  of  abode  of  the  several 
projirietors  of  shares  in  the  said  undertaking,  with  the  number  of  shares 
they  are  respectively  entitled  to  hold,  shall  be  prima  facie  evidence  that 
such  defendant  is  a  proprietor,  and  of  the  number  or  amount  of  his  shares 
therein ;"  and  by  s.  89,  the  company  are  required  "  from  time  to  time  to 
cause  the  names  and  additions  and  places  of  abode  of  the  several  persons 
who  shall  be  from  time  to  time  respectively  entitled  to  sliares  in  the  said 
undertaking,  with  the  number  of  shares  ^hich  they  are  respectively  entitled 
to  hold,  and  the  amount  of  the  subscriptions  paid  thereon,  and  also  the 
proper  number  by  which  every  sucli  share  shall  be  distinguished,  to  be  fairly 
and  distinctly  entered  in  a  book  to  be  kept  by  the  secretary  of  the  said 
company  :"  held,  that  this  latter  clause  was  directory  onlj^,  and  that  a  failure 
literally  to  comply  with  the  directions  as  to  the  mode  of  making  the  entries 
• — an'  omission  to  insert  the  numbers  of  the  shares  or  the  addresses  of  some 
of  the  proprietors — did  not  render  the  book  inadmissible  in  evidence.  The 
Southampton  Dock  Company  v.  Richards,  1  Scott,  N.  S.  219. 

The  63d  section  enacts,  that  "  the  minutes  or  entries  thereinafter  provided 
to  be  kept  of  the  orders  and  proceedings  of  the  directors,  when  signed  as 
thereinafter  ordered,  shall  be  deemed  original  orders  and  proceedings,  and 
shall  be  allowed  to  be  read  in  evidence  in  all  courts,  and  before  all  judges, 
justices,  and  others,  and  that  without  proof  of  such  meeting  having  been 
duly  convened,  or  of  the  persons  making  or  entering  such  orders  or  proceed- 
ings, being  proprietors  or  directors  of  the  said  company,  as  the  case  may 
be ;"   and  the  75th  section  enacts,  '''  that  the  said  directors  shall  keep  a 
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regular  minute  and  entry  of  the  orders  and  proceedings  at  every  meeting 
of  the  said  directors,  Avhich  shall  he  signed  by  the  chairman  at  each  respective 
vieeting  :"  held,  that  a  si-nature  by  the  chairman,  at  a  subsequent  meeting 
at  which  the  minutes  of  the  former  meeting  were  read  over  and  conhrmed 
^vas  a  sufficient  compliance  with  the  Act,  The  Southampton  Dock  Company 
V.  Richards,  1  Scott,  N.  S.  219. 

{Calls— Raihvay  Act- Form  of  Notice.) 
As  to  the  form  oi^  notice  of  calls  under  a  Railway  Act,  ^ee  Great  North 
of  England  Raihoay  v.  Biddulph,  7  M.  &  W.  243;  Sheffield    Mor^under- 
Lyne,  and  Manchester  Railway  Company  v.  Woodcock,  7  M.  &  ^\  .  5/4. 

(Liability  of  Partners,  inter  se,  p.  815.) 
Where  the  defendant,  the  inventor  of  a  machine,  but  wanting  capital  to 
carry  it  into  execution,  applied  to  the  plaintiff  for  the  advance  of  a  sum 
which,  by  an  agreement,  he  expressly  promised  to  repay,  and  undertook  that 
if  the  invention  succeeded  and  became  in  general  use,  the  plaintiff  should  be 
entitled  to  one-third  of  the  profit;  held,  in  an  action  to  recover  the  money 
advanced,  that  the  express  promise  to  pay  the  specific  sum  prevented  its 
constituting  any  part  of  the  partnership  fund.     Elgie  v.  ^^  ehster,  o  M  &  W. 

^^Where,  upon  an  agreement  for  dissolution  of  partnership,  the  stock  was 
to  be  left  in  the  hands  of  the  continuing  partner,  who  was  to  pay  the  debts, 
and  enter  into  a  bond  with  the  defendant  as  surety,  to  indemnify  the  plain- 
tiff" •  in  an  action  on  the  bond,  the  breach  assigned  was,  that  the  plaintiit 
had  been  arrested  for  a  partnership  debt,  for  which  the  plaintiff  had  been 
sued  with  the  continuing  partner;  the  defendant  pleaded  that  if  the  plain- 
tiff- had  been  damnified,  it  was  through  his  own  default ;  held,  that  upon 
such  plea  the  defendant  could  not  give  in  evidence  that  the  bond  to  indem- 
nify  was  made  conditional  upon  an  adjustment  of  the  partnership  accounts, 
and  that  the  plaintiff  had  not  paid  over  a  balance  alleged  to  be  due,  nor  that 
the  costs  of  the  other  partner  defending  the  action  were  less  than  those  of 
the  plaintiff.     TT7u^e  v  ^«srfeZZ,  1  M.  &  W.  348. 

Where  the  Act  constituting  a  joint-stock  company  expressly  directed  that 
the  money  to  be  raised  should  be  applied  in  the  first  instance  m  discharging 
the  costs  of  obtaining  the  Act;  held,  that  as  soon  as  the  sums  subscribed 
came  to  the  possession  of  the  company,  they  became  liable  to  pay  those 
costs,  and  that  the  plaintiff",  although  a  member  of  the  company,  might  sue 
them  in  debt  for  the  amount.  Garden  v.  General  Cemetery  Company,  o  Bmg. 
N.C.  253;  and7  Dowl.  275. 

The  plaintiff  contracted  to  do  certain  work  for  a  joint-stock  company  tor 
a  given  sum;  he  afterwards  caused  his  name  to  be  inserted  m  the  books 
of  the  company  as  a  holder  of  shares  therein  ;  held,  that  this  did  not  affect 
his  right  to  sue  the  company  in  respect  of  the  prior  contract.     Lucas  v.  Beach, 

1  Scott,  N.  S.  350. 

Where  several  of  a  company  of  proprietors  of  a  steam-boat  running 
during  the  summer  months,  by  a  memorandum,  signed  by  the  plaintiff, 
defendant,  and  others,  authorized  the  plaintiff  to  charter  a  boat  and  make 
arrangements  for  its  running  during  the  winter  months  "on  our  joint 
account,^'  each  taking  a  portion  of  the  profits  proportionate  to  the  amount 
of  their  subscriptions,  and  undertaking  to  pay  their  instalments  by  a  certain 

5  D  4 
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time ;  licltl,  that  althougli  an  action  for  money  paid  miglit  not  lie  for  the 
instalments  payable  by  the  defendant  advanced  by  the  plaintiff,  yet  that  a 
special  assumpsit  would  lie  for  non-performance  of  the  undertaking,  founded 
on  the  consideration  of  the  plaintiff's  undertaking  the  management,  and 
that  a  promise  to  pay  was  sufficient  evidence  to  support  the  Court  on  an 
account  stated,  and  the  rule  for  a  nonsuit  discharged.  Broion  v.  Tapscott, 
6  M.Sc  W.  119. 

{Execution.) 
On  a  judgment  against  the  registered  public  officer  of  a  banking  co- 
partnership execution  may  issue  against  him  without  a  scire  facias.  Parke, 
B.  dubitante.  Hancood  v.  Laiv,  8  Dowl.  899  ;  7  ]M.  Sc  W.  203 ;  Cross  v. 
Laio,  8  Dowl.  789;  Bosanquet  v.  Ransford,  3  P.  &  D.  296  j  Whittenburyx. 
Zgw;,  8  Scott,  6G1. 

{Competency,  p,  817.) 

Two  partners  being  sued  on  a  bill  as  indorsees,  one  pleaded  his  dis- 
charge by  bankruptcy  and  certificate,  and  a  nonpros,  was  entered  as  to  him  ; 
held,  that  as  since  the  49  Geo.  3,  c.  121,  s.8,  the  solvent  partner,  after  pay- 
ment of  the  partnership  debt,  might  prove  against  his  insolvent  partner's 
estate,  and  the  certificate  be  a  bar  to  any  action  for  contribution,  the  bank- 
rupt was  an  admissible  witness  for  liim.  Afflalo  v.  Fourdrinier,  G  Bing.  306 ; 
and  see  tit.  Parties;  and  Vol.  I.  tit.  Interest, 

Where  B.,  a  partner  and  acting  director  procured  shares  in  a  joint  stock 
company  for  a  party  not  a  partner,  and  received  the  purchase-money,  but 
the  party  afterwards  refused  to  accept  the  transfer  of  the  shares  and  to  pay 
the  calls,  alleging  that  he  had  been  induced  to  purchase  the  shares  by 
false  representations,  and  fraudulent  concealment  as  to  the  solvency  of  the 
company  ;  held,  that  on  an  issue  to  try  the  truth  or  ftilsehood  of  those 
allegations,  partners  of  the  company  were  not  incompetent  witnesses  for  J5. 
Syme  v.  Brown,  3  CI.  &  Fi.  412. 

PART-OWNER. 

Where  the  names  of  two  partners  only  were  named  in  the  register,  and 
they  were  sworn  as  sole  owners,  it  was  held  that  under  6  Geo.  4,  c.  110  s.  32 
a  third  partner  could  claim  no  interest  in  it  or  equitable  title.  Slater  \. 
Willis,  I  Beav.  354. 

PAWNBROKERS. 

See  Trover.  Tregoniyig  v.  Attenborough,  7  Bing.  9 ;  Cowie  v.  Harrison,  1 
Mo.&.  M.  141. 

Trover  by  assignees  for  watches  belonging  to  the  bankrupt,  plea  that 
they  were  deposited  as  pledges  with  the  defendant  as  a  pawnbroker,  for 
monies  advanced,  replication,  alleging  a  corrupt  contract  for  the  loan,  and 
for  forbearance,  to  wit,  one  whole  year  from  the  making  such  loan,  at  illegal 
interest,  the  evidence  being  that  they  were  deposited  from  time  to  time, 
without  any  agreement  as  to  the  time  ;  held,  that  it  must  be  inferred  that 
the  contract  was  meant  to  be  on  the  usual  terms  of  a  pawnbroker.  Nickesson 
v.  Trotter,  3  M.  &  W.  130. 

A  pawnbroker  is  not  entitled,  under  the  39  &  40  Geo.  3  c.  99,  s.  2,  allow- 
ing the  rate  of  i<i.  a  month  for  the  loan  of  2s.  Qd.,  to  charge  by  monthly 
rests  as  on  a  monthly  contract ;  and,  qucere,  where  the  interest  involves  the 
fraction  of  J(/.,  if  he  can  demand  the  full  farthing.  R.  v.  Goodburn,  3  Nev. 
&  P.  468. 
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PAYMENT. 

{Right  to  begin,  p.  818.) 

Assutnpsit,  plea  of  payment  as  to  part,  and  a  set-off  as  to  the  residue,  the 
defendant  is  to  begin  ;  and  payments  in  part  only  being  proved,  the  plain- 
tiff is  bound  to  go  into  evidence  to  show  how  much  he  was  entitled  to ;  and 
it  was  held  the  delivery  of  the  particulars  before  plea  made  no  difference. 
Coxhead  v.  Huish,  7  C.  &  P.  63. 

{Proof  as  to,  under  particular  Pleas.) 

The  particulars  of  the  plaintiff's  demand  in  an  action  of  assumpsit  on  a  bill 
of  exchangeand  for  goods  sold  and  delivered,  stated  goods  sold  and  delivered 
to  the  amount  of  42  Z.  5  s.  ;  they  then  gave  credit  for  a  bill  of  36  I.  8  s.,  and 
to  the  balance  of  5  L  17  s.  added  a  further  sum  of  10  I,  18s.  for  goods  ;  and  to 
the  amount,  16  /.  15  s.,  added  the  amount  of  36?.  8  s.  for  the  bill  mentioned  in 
the  declaration  and  indorsed  by  the  defendant.  It  was  held,  that  the  defen- 
dant could  not  avail  himself  of  the  transfer  of  the  bill  to  the  plaintiff, 
without  an  approjjriate  plea,  as  the  two  items  in  the  particulai's  with 
respect  to  the  bill  destroyed  each  other,  so  that  there  was  no  admission 
of  payment.     Green  v.  Smithies,  1  G.  &  D.  395. 

Assumpsit  for  not  receiving  goods  made  to  order,  plea,  payment  into 
Court  and  that  the  plaintiff  had  not  sustained  damages  beyond  ;  held,  that 
Tipon  such  a  plea,  the  defendant  could  not  give  in  evidence  a  countermand 
of  the  order,  when  only  in  part  executed.     Stevens  v.  Ufford,  7  C.  &  P.  97. 

Assumpsit  on  an  agreement  for  wages  as  a  courier  for  five  months  cer- 
tain, at  five  guineas  a  month,  and,  in  case  of  discharge  before  that  period, 
to  pay  fifty  guineas  and  the  expenses  of  return,  assigning  a  double  breach, 
the  dismissal  before  the  expiration  of  the  five  months,  and  the  refusal  to  pay 
the  fifty  guineas,  or  any  sum  for  expenses;  there  was  also  a  count  for 
wages  generally  ;  pleas,  first,  except  as  to  21  /.,  that  the  defendant  wrong- 
fully quitted  the  service ;  2dly,  as  to  the  first  count,  except  as  to  21  I.,  dis- 
missal for  improper  conduct.  3dly.  As  to  the  second  count,  except  as  to 
21  /.,  non  assumpsit ;  and  4thly,  payment  into  Court  on  the  w  hole  declara- 
tion :  replications  joining  issue  on  the  first  and  third  pleas  ;  to  the  second, 
de  injuria  ;  and  to  the  fourth,  damages  ultra :  at  the  trial  the  jury  found  for 
the  plaintiff  on  the  first  and  fourth  issues,  and  for  the  defendant  on  the 
others.  Held,  that  there  being  no  complete  answer  to  the  first  issue,  without 
referring  to  the  plea  of  payment  into  Court,  which  was  to  be  taken  to  go  to 
the  whole  declaration,  and  admitted  the  contract  as  stated  in  the  first  count, 
and  that  something  was  due  on  both  the  causes  of  action  therein  stated,  on 
each  of  which  an  undefined  portion,  not  exceeding  21  /.,  was  left  unanswered, 
the  plaintiff  was  entitled  to  nominal  damages.  Fischer  v.  Aide,  3  M.  &  "W. 
486. 

Debt,  with  several  counts,  plea,  that  the  defendant  had  paid  to  the  plain- 
tiff several  sums,  in  the  whole  amounting  to  a  large  sum,  to  wit,  the  amount 
of  the  several  debts  in  the  declaration  alleged ;  the  plaintiff  need  not  new- 
assign,  but  is  entitled  to  recover  the  balance  betweeen  the  amount  of  debt 
proved  and  payment  made.  Freeman  v.  Crofts,  4  M.  &  W.  1,  and  6  Dowl.  698. 
Where  a  plaintiff  gives  credit  in  his  particulars  of  demand  for  payments, 
whether  made  before  or  after  action  brought,  and  goes  only  for  the  balance, 
a  plea  of  payment  is  to  be  taken  as  pleaded  to  such  balance ;  and  if  the 
defendant  proves  payments  to  that  amount,  independently  of  the  sums 
credited  in  the  particulars,  he  is  entitled  to  a  verdict.  Eastwich  v.  Harman, 
6  M.  &  W.  13. 
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Where  tlie  particulars  delivered  claimed  a  balance,  and  alleged  that  a 
full  particular,  exceeding  three  folios,  had  been  already  delivered,  and  ac- 
knowledging the  recei23t  of  various  sums;  the  payment  was  held  not  to  be 
an  admission  within  the  rule  of  Trin.  1  Vict,  preventing  the  necessity  of 
a  plea  of  payment.     Bosley  v.  Moore,  8  Dowl.  375. 

As  to  payments  available  under  the  plea  of  being  in  arrcar,  see  Saps- 
ford  ^i.  Fletcher,  4  T.  R.  511;  Taylor  v.  Zamira,  6  Taunt.  524;  Carter  y. 
Carter,  5  Bing.  406 ;  Davies  v.  Stacy,  4  P.  &  D.  159. 

{Credit  given  by  Particulars.) 
The  admission  of  money  received,  in  a  bill  of  particulars,  cannot  be  taken 
as  evidence  of  payment  without  a  plea  of  payment.     Ernest  v.  Brown,  3 
Bing.  N.  C.  C74  ;  4  Sc.  385  ;  and  5  Dowl.  637. 

{Payment  by  whom,  Sfc.  p.  819.) 

The  payment  of  rates  required  under  5  &  6  Will.  4,  c.  76,  s.  9,  is  deemed 
to  mean  a  payment  by  the  burgess  himself,  and  not  by  another,  although 
with  his  sanction.  R.  v.  Bridgnorth  Mayor,  2  P.  &,  D.  317  ;  and  10  Ad.  &. 
Ell.  66. 

{To  whom,  Y>.  819.) 

On  a  sale  of  tallow  by  auction  the  purchaser  was,  by  the  conditions  of  sale, 
to  pay  down  a  dejiosit,  and  the  remainder  of  the  purchase-money  by  a  given 
day,  and  if  desirous  to  i)ay  before  that  day,  to  be  allowed  a  discount,  and,  if 
required,  to  enter  into  an  agreement  and  bond  with  one  or  more  sureties  for 
the  performance  of  such  conditions ;  the  defendant,  as  the  purchaser,  a  few- 
days  after  the  sale  gave  a  bill  dated  on  the  day  of  the  sale  at  six  months, 
and  indorsed  it  to  the  auctioneer,  who,  being  in  difficulties,  indorsed  it  to  a 
third  person,  to  whom  he  was  indebted  on  his  own  account,  and  it  was  duly 
paid ;  held,  not  to  be  a  valid  payment  under  the  agreement  of  purchase,  the 
auctioneer  not  being  authorised  to  receive  payment  by  a  bill.  Sykes  v. 
Giles,  5  M.  &  W.  645. 

Where  an  insurance  broker  or  mercantile  agent  is  employed  to  receive 
money  for  another  in  the  general  course  of  his  business,  and  the  known 
general  usage  is  for  the  agent  to  keep  a  running  account  with  the  principal, 
and  to  credit  him  with  sums  received  by  credits  in  accounts  with  the 
debtors,  vpith  whom  he  also  keeps  running  accounts,  and  an  account  is  bond 
fide  settled  according  to  that  known  usage,  the  original  debtor  is  discharged, 
and  the  agent  becomes  the  debtor  according  to  the  intention  and  with  the 
authority  of  the  principal.     Stewart  v.  Aberdein,  4  M.  &  W.  211. 

{Evidence  of  the  Fact,  p.  822.) 

On  the  issue  of  payment  and  a  receipt  in  satisfaction,  a  receipt,  signed  by 
the  London  agent  for  the  attorney,  of  the  debt  and  costs  indorsed  on  the 
■writ  of  summons,  is  admissible,  without  calling  the  agent.  Weary  v.  Alder- 
son,  2  M.  &  R.  127. 

In  an  action  by  a  passenger  against  the  captain  for  an  insufficient  supi)ly 
of  good  and  fresh  provisions,  an  allegation  of  the  passage  money  having 
been  paid  by  the  plaintiff  was  supported  by  showing  that  it  was  paid  by  the 
charterers,  his  employers.     Young  v.  Fewson,  8  C.  &  P.  55. 

Where  on  an  agreement  of  demise,  the  defendants  were  to  pay  all  rates, 
&c.,  land-tax  excei)ted  ;  lield,  that  an  extraordinary  assessment  by  the  com- 
missioners of  sewers,   for  works  producing  a  permanent  benefit  to  the  land, 
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was  within  the  agreement ;  but  the  rate  being  made  in  proportions  upon  the 
owners  and  occupiers,  and  the  tenant  having  for  four  years  paid  both,  and  in 
settling  with  the  landlord's  agent,  who  was  ignorant  of  that  agreement, 
deducted  the  former,  and  receipts  were  given  for  the  balance  ;  held,  in  an 
action  on  the  agreement  to  recover  the  amount  so  deducted  as  arrears  of 
rent,  that  the  tacts  supported  a  plea  of  payment.     Waller  v.  Andreios,  3  M. 

&  W.  .30-2. 

A  creditor  is  entitled  to  exercise  his  discretion  whether  he  will  treat  a 
cheque  as  payment ;  a  fortiori,  if  it  be  conditional,  as  when  expressed  to  be 
for  the  balance  of  an  account.    Hough  v.  May,  0  N.  &  M.  535;  and  4  Ad. 

&  Ell.  954.  .  .  ,        ^ 

In  support  of  a  replication  of  payment  of  interest,  m  answer  to  a  plea  of 
the  statute,  a  witness  stated  that  he  had  settled  all  kinds  of  accounts  for  the 
defendant;  he  admitted  his  handwriting  to  an  account  having  the  item  of  a 
payment  by  the  defendant  for  interest ;  and  although  he  swore  he  did  not 
recollect  the  fact,  this  was  held  to  be  evidence  to  go  to  a  jury.  Trentham 
V.  Beverill,  3  Bing.  N.  C.  397  ;  and  4  Sc.  128. 

{Presumptive  Evidence  of,  p.  823.) 
On  separation,  in  1797,  the  husband  granted  an  annuity,  determinable  on 
payment  of  a  sum  to  the  wife  ;  the  annuity  was  paid  up  to  1803,  but  discon- 
tinued ever  since,  and  evidence  was  given  of  a  bond  having  been  executed 
by  the  husband  about  that  time  in  a  larger  amount  than  the  sum  stipu- 
lated, but  alleged  to  include  it,  to  a  party  with  whom  the  wife  was  then 
living  in  adultery;  proof  was  also  given  of  judgment  having  been  entered 
up  on  the  bond,  and  of  another  bond  given  for  a  lesser  sum  to  the  same 
party,  which  was  shown  to  have  been  satisfied  by  payment ;  under  such 
circumstances,  after  the  lapse  of  30  years  a  Court  of  Equity  will  presume 
payment  of  a  stipulated  sum  in  satisfaction  of  the  annuity,  with  the  appro- 
bation of  the  wife,  and  for  her  use.  Haworth  v.  Bostock,  4  Younge  &  C.  1. 
Where  a  judgment  was  obtained  in  1805,  and  duly  docketed,  and  upon 
the  sale  of  the  defendant's  real  estate  in  1806,  notice  of  the  judgment  remain- 
ing unsatisfied  was  given  to  the  purchaser  in  1806,  after  which  for  28  years 
no°  steps  were  taken  by  the  judgment-creditor  for  enforcing  payment,  al- 
though he  might  have  resorted  to  a  sufficient  fund  in  equity ;  held,  that 
after^such  unexplained  laches,  a  Court  of  Equity,  acting  upon  the  principles 
of  limitation  of  suits  at  law,  would  adopt  the  same  inference  as  to  satisfac- 
tion, and  the  bill  to  enforce  the  charge  was  dismissed  with  costs.  Grenfell 
V.  Girdlestone,  2  Younge  &  C.  662. 

And  it  was  held  that  the  inference  was  not  repelled  by  evidence  of  the 
debtor's  insolvency  during  the  lapse  of  time.  An  acknowledgment  by  the 
debtor  to  a  third  person  will  not  take  the  case  out  of  the  statute.  lb. 
{Application  of,  824.) 
One  of  two  bankrupts,  W.  M.,  being  a  partner  in  another  firm  of  M.  6f 
S.,  gave  a  security  to  the  petitioners  for  any  moneys  that  might  become  due, 
either  from  the  house  of  the  bankrupts  or  from  the  firm  of  M.  Sf  S. ;  held, 
that  the  proceeds  of  the  security  might  be  applied  first  in  discharge  of  the 
debt  due  from  the  firm  of  M.  Sf  S.     Ex  parte  Glyn  Sf  Masterman,  1  Mont. 

D.  &  D.  25. 

Where  upon  one  of  two  partners  retiring,  the  other  entered  upon  the 
same  business  with  another,  and  it  was  agreed  that,  the  continuing  partner 
bringing  into  the  business  —  /.  of  good  debts  of  the  late  firm  to  meet  the 


151G  APPENDIX  :— PAYMENT. 

debts  transferred  to  the  new  one,  he  sliouhl  be  entitled  to  two-thirds,  and 
the  new  partner  to  one-third  ;  no  settlement  of  accounts  was  made  for  14 
years,  and  during  the  last  five  years  an  amount  equal  to  the  stipulated  sum 
was  jiaid  in  by  the  debtors  to  the  old  firm,  although  not  so  if  sidjsoquent 
advances  to  them  by  the  new  firm  were  deducted  from  the  payments;  held, 
that  the  agreement  was  performed,  the  monies  so  paid  in,  without  appro- 
priation, being  to  be  applied  in  discharge  of  the  oldest  debts ;  (reversing 
the  judgment  below).  Tralmin  v.  Copeland,  2  CI.  &  Fi.  681  ;  and  8  Bli.  N.  S. 
918. 

Where  D.,  one  of  two  partners,  was  also  the  private  agent  of  a  client  of 
the  firm,  and  upon  the  dissolution  and  a  settlement,  the  latter  assigned  all  the 
outstanding  partnership  debts  to  P.,  the  other ;  but  the  latter,  both  before 
and  after  the  dissolution,  continued  to  receive  moneys  and  rents  of  the  client, 
and  there  was  no  evidence  of  any  direction  by  him  to  appropriate  them 
either  to  the  partnership  or  private  debt ;  in  a  suit  by  P.  for  the  debt  due 
to  the  firm,  held  that  D.'s  evidence  was  admissible  to  explain  an  ambiguous 
payment,  and  negative  the  appropriation;  the  presumption  of  law,  that  in 
the  absence  of  any  direction  at  the  time  of  payment,  priority  of  obligation 
prevails,  is  not  extended  to  cases  where  the  parties  claim  diverso  jure. 
Nottidge  v.  Pritchard,  2  CI.  &  Fi.  493,  and  8  Bli.  493,  affirming  the  judg- 
ment below,  reversing  that  of  the  Master  of  the  Rolls;  see  1  Russ.  &  M. 

199. 

{Payment  in  Reduction  of  Damages.) 

Evidence  of  partial  payments,  are  held  admissible  in  assMmjssi^,  in  mitigation 
of  damages,  but  not  as  an  answer  to  the  action,  the  issue  raising  two  points 
for  the  jury,  viz.,  as  to  which  party  to  be  found,  and,  secondly,  the  amount 
of  damages  sustained.  Lediard  v.  Bouchier,  7  C.  &.  P.  1.  S.  P.  Shirley  v. 
Jacobs,  ib.  3. 

Where  a  payment  had  been  made  after  action  brought,  but  which  was  not 
pleaded,  the  Court,  it  not  being  denied,  allowed  the  damages  to  be  reduced ; 
and  semhle,  evidence  may  be  given  of  such  payment,  though  not  specially 
pleaded.     Richardson  v.  Robertson,  1  M.  &  AV.  463. 

In  assumpsit,  the  defendant  having  proved  a  payment,  there  being  only 
the  general  issue  pleaded,  the  Court  refused  a  new  trial,  the  objection  not 
being  taken  at  the  time,  and  no  affidavit  of  surprise.  Wright  v.  Skinner, 
1  Tyr.  &  Gr.  277  ;  and  4  Dowl.  741. 

(^Payment,  demand  of.) 

Where  money  is  ordered  by  rule  of  Court  to  be  paid  to  a  party  or  his 
agent,  the  demand  made  by  a  person  acting  for  the  plaintilf  must  be  by 
power  of  attorney.     Brown  v.  Jenhs,  4  Dowl.  581. 

{Payment  into  Court, plea  of,  p.  828.) 

To  a  count  on  a  bill  of  exchange  or  promissory  note,  a  defendant  cannot  pay 
a  smaller  sum  into  Court,  and  plead  that  he  was  never  indebted  to  a  larger 
amount,  but  should  show  a  failure  of  consideration,  or  some  other  valid  de- 
fence as  to  part,  and  then  pay  the  residue  into  Court.  Armficld  v.  Burgin, 
8  Dowl.  247. 

{Admission  by,  p.  829.) 

A  plea  of  payment  into  Court  on  the  general  counts,  merely  admits  a 
cause  of  action  to  that  amount  on  one  or  more  of  the  counts.     Archery. 


PEER.  1517 

English,  2  Scott,  N.  S.  156 ;  9  Dowl.21.  And  see  Dolby  v.  lies,  3  P.  &  D.  287 ; 
Armfield  v.  Burffln,  6  M.  &  W.  281 ;  8  Dowl.  247  ;  Klngham  v.  Bohins, 
7  Dowl.  352 ;  5  M.  &  W.  94.  But  see  Meager  v.  Smith,  4  B.  &  Ad.  673  ; 
Walker  v.  Faioson,  5  C.  &  P.  486. 

Where  in  assumpsit  against  two,  for  work  and  labour  as  an  attorney  for 
them  as  trustees,  with  the  common  iW('&itoi!z£s  count,  the  defendants  pleaded, 
except  as  to  —  Z.,  non  assumpsit,  and  as  to  that  sum  payment  into  Court, 
as  to  which  the  plaintiff  took  the  money  out  of  Court ;  held,  that  the  latter 
plea,  only  admitting  a  liability  to  that  amount  on  some  contract,  the  plain- 
tiff was  bound  to  go  on  and  prove  a  contract  by  which  the  defendant  was 
further  liable  beyond  the  money  paid  in :  where  money  is  paid  in  on  a 
count  on  a  special  contract,  it  is  an  admission  of  such  contract.  Archer  v. 
Walker,  9  Dowl.  21. 

A  plea  of  payment  into  Court,  by  two  defendants,  pleaded  to  one  or  more 
indebitatus  counts,  admits  only  that  the  plaintiff  has  a  cause  of  action  on  one 
or  more  of  the  contracts  declared  on,  to  the  amount  of  the  sum  paid  in  ;  and 
does  not  admit  the  defendants'Jow^  liability  to  any  greater  amount,  although 
the  plaintiff  gives  evidence  aliunde  to  fix  one  of  the  defendants  with  liability 
to  a  greater  amount.     Stapleton  v.  Noivell,  6  M.  8c  W.  9  j  and  8  Dowl.  196. 

PEDIGREE. 

The  probate  of  the  will  of  a  deceased  ancestor  is  inadmissible  as  evidence 
of  a  declaration  by  the  testator  of  matter  of  pedigree.  Doe  v.  Ormerod,  1 
Mo.  &  R.  466. 

A  document  found  amongst  an  ancestor's  papers,  in  the  custody  of  a 
stranger  in  blood,  and  not  signed  by  the  ancestor,  nor  by  any  of  his  family, 
is  inadmissible  evidence  in  a  case  of  pedigree.  Vaux  Peerage,  5  CI.  &  Fi. 
526. 

A  funeral  certificate  from  the  MS.  in  the  Heralds'  College,  intituled 
"  Funeral  Certificates  of  the  Nobility,"  is  admissible  as  evidence  of  the 
statements  therein.     lb. 

Where  the  ancestor  had  seven  sons,  and  proof  was  given  of  the  issue  of 
the  first  and  second  having  become  extinct,  and  of  reputation  of  the  four 
next  having  died  without  issue,  there  being  no  contemporaneous  account  of 
them  nor  any  claimant  through  them  in  the  course  of  a  long  contest  for  the 
dignity,  held  that  it  was  to  be  presumed  that  they  died  without  issue.     lb. 

PEER. 

On  a  claim  by  coheirs  to  the  dignity  of  a  baron,  created  in  the  reign  of 
Hen.  8th,  and  in  abeyance  from  the  reign  of  Car.  2d,  they  proved  that  their 
ancestor  sat  among  the  peers  in  Parliament  in  the  25th  of  Hen.  8th  ;  that 
he  was  duly  summoned  to  and  sat  in  the  Parliament  of  the  28th  of  Hen.  8th  ; 
and  that  he  and  his  heirs  male,  who  were  also  his  heirs  general,  were  sum- 
moned to  and  sat  in  several  succeeding  Parliaments,  by  the  style  and  title 
of  Lord  Vaux.  To  account  for  the  want  of  evidence  of  a  writ  of  summons 
prior  to  the  sitting  in  the  25th  of  Hen.  8th,  they  showed  that  there  were  no 
Lords'  Journals  extant  from  the  7th  to  the  25th  of  Hen.  8th  ;  that  the  en- 
rolments of  writs  during  that  period  were  very  imperfect,  and  that,  although 
the  Patent  Rolls  were  complete,  no  patent  or  charter  of  creation  of  a  barony 
of  Vaux,  nor  any  record  or  trace  of  such  patent,  was  discovered,  after  the 
most  diligent  searches  in  all  the  ofiices  for  records.     Held  that  the  barony 
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of  Vaiix  was  created  by  writ  of  suranions  and  sitting  in  Parliament,  and  was 
therefore  descendible  to  heirs  general.     Vaux  Peerage,  o  CI.  &  Fi.  526. 

In  the  same  case  the  following  matters  were  resolved  : 

The  statements  of  chroniclers  or  contemporary  historians  are  not  admis- 
sible as  evidence  of  the  creation  of  a  peerage. 

The  admission  of  an  inscription  in  a  church-yard,  bj'  a  former  Committee 
of  Privileges,  does  not  make  a  copy  from  their  minutes  necessarily  admis- 
sible in  another  case.  A  paper  writing,  found  among  an  ancestor's  papers 
in  the  custody  of  a  stranger  in  blood,  and  not  signed  by  the  ancestor  nor 
by  any  of  his  family,  is  not  admissible  to  show  the  state  of  the  family. 

A  manuscript  book,  intitled  "  Funeral  Certificates  of  the  Nobility,"  pro- 
duced from  the  Heralds'  College,  is  admissible  evidence  of  the  state  of  the 
deceased's  family,  and  other  statements  contained  in  it.  lb.  5  CI.  &:  Fi. 
App.  Cas.  526. 

A  monumental  inscription,  admitted  in  one  case,  is  not  as  of  course 
admissible  in  another.     lb.  541. 

Upon  a  claim  to  a  Scotch  peerage,  where  no  patent  of  creation  can  be 
found,  but  it  appears  from  the  record  of  the  Parliament  that  the  ancestor, 
from  whom  the  dignity  is  alleged  to  have  descended,  sat  in  Parliament, 
an  original  instrument,  purporting  to  be  under  the  great  seal  of  Scotland, 
and  produced  from  the  repositories  of  the  heir  of  entail  of  the  family  estates, 
will  be  received  as  evidence  of  the  creation  of  such  peer,  with  a  limitation 
to  him  and  his  heirs  male  therein  stated.     Huntley  Peerage,  5  CI.  &  Fi.  349. 

B.  claiming,  of  right,  to  be  Lord  Baron  of  Slane,  in  the  peerage  of  Ire- 
land, as  heir  general  of  the  last  Lord  Slane,  and  alleging  that  the  same  was 
a  barony  in  fee,  showed  by  his  statement  and  proofs,  that  from  the  first 
creation  of  a  peerage  in  his  ancestors  to  the  year  1597,  four  such  peers, 
dying  at  various  periods  without  issue  male,  but  leaving  daughters  or 
sisters,  were  severally  succeeded  in  the  dignity  by  the  heirs  male,  uncles, 
or  cousins,  who  were  in  possession  of  the  family  estates.  The  claimant  fur- 
ther showed,  that  a  Lord  Baron  of  Slane,  whom  he  alleged  to  be  the  last 
peer  of  the  family,  and  of  whom  he  stated  himself  to  be  sole  heir  general, 
left  a  daughter,  an  only  child,  who  long  survived  him,  but  did  not  claim 
the  peerage ;  and  also  two  sisters,  the  elder  of  whom  he  stated  to  have  died 
without  issue,  and  from  the  younger  the  claimant  derived  his  descent  as  her 
sole  heir.  Held  that  the  claimant,  though  he  might  be  heir  general,  had 
failed  to  make  out  his  claim  to  the  dignity,  as  it  appeared  by  his  own  state- 
ment to  have  gone  uniformly  to  the  heirs  male  in  exclusion  of  the  heirs 
female,  who  had  never  made  claim  to  it.     Slarce  Peerage,  5  CI.  &  Fi.  23. 

In  the  same  case  the  following  points  were  ruled : — 

In  a  claim  of  peerage,  where  there  is  no  patent  of  creation  or  enrolment 
of  such  patent,  and  the  contemporaneous  Lords'  Journals  are  not  in  exist- 
ence, an  old  MS.  book,  purporting  to  be  copied  from  the  Journals  by  an 
officer  whose  duty  it  was  to  prepare  lists  of  peers  present  and  absent,  will 
be  received  as  evidence  of  a  peer  sitting  in  Parliament. 

A  return  to  a  royal  commission,  not  signed  nor  sealed  by  the  commis- 
sioners, is  not  admissible  to  prove  any  matter  therein  stated. 

A  pedigree,  made  by  a  person  with  a  view  to  a  suit  respecting  property, 
is  not  receivable  in  a  claim  of  peerage  by  his  son,  to  prove  his  descent ;  nor 
is  a  case,  stated  for  the  opinion  of  counsel,  produced  from  the  family  papers 
of  a  distant  relation  of  the  claimant. 
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Entries  in  a  family  missal  are  admitted  as  evidence  of  births,  deaths,  and 
marriages  of  members  of  the  family,  just  like  similar  entries  in  a  family  Bible. 

To  make  a  copy  of  a  record  admissible  in  evidence,  it  is  not  enough  that 
it  was  held  by  a  witness  while  another  read  the  original  to  him  ;  there  must 
be  a  change  of  hands,  or  the  witness  must  himself  read  the  copy  with  the 
original.     Slane  Peerage,  5  CI.  &  Fi.  App.  Cas.  24. 

Where  the  claim  to  vote  in  the  election  of  Irish  representative  peers  is 
in  doubt  or  claimed  adversely,  the  House  will  require  a  printed  case,  pedi- 
gree, and  reference  to  proofs,  to  be  given  in.  Where  the  right  to  the  same 
dignity  has  been  before  investigated  in  the  Irish  House  of  Lords,  the 
minutes  of  proceedings,  evidence,  and  depositions  of  witnesses  (since  dead) 
were  held  to  be  admissible  as  against  all  parties.  Roscommon,  Earl  of,  Case 
of,  6  CI.  &  Fi.  97. 

{Sufficiency  of  description  of,  in  an  Indictment.) 

The  proper  mode  of  describing  a  peer  in  an  indictment  is  by  his  Christian 
name,  and  degree  in  the  peerage;  the  describing  him  as  "lord,"  not  "baron," 
was  held  to  be  insufficient.  R.  v.  Pitts,  8  C.  &  P.  771 ;  Roscommon's  Peerage 
Case,  6  CI.  &  F.  97. 

Peers  against  whom  any  indictment  of  felony  found,  are  to  plead,  and  upon 
conviction,  to  be  liable  to  the  same  punishment  as  any  other  subject,  by 
4  Vict.  c.  22. 

A  personal  dignity  (where  there  is  no  failure  of  issue  or  corruption  of 
blood)  held  not  to  have  been  taken  away  by  28  H.  8,  c.  3  (against  the 
decision  12  Co.  Rep.)  The  House  of  Peers  is  the  only  tribunal  to  deter- 
mine claims  to  dignities  ;  and  where  a  question  of  law  arises,  the  course 
is  by  petition  to  the  Crown  claiming  the  dignity,  in  order  that  it  may  be 
referred  by  the  Crown  to  the  House,  with  the  report  of  the  Crown  law-officers 
annexed,  when  the  House  adjudicate  on  the  right,  and  report  to  the  Crown. 
Waterford,  Earl  of ,  Case,  6  CI.  &  Fi.  134. 

An  adjudication  in  that  form  by  the  Irish  House  of  Peers  is  as  binding 
on  that  of  the  United  Kingdom,  as  one  by  the  latter  on  the  claims  to  the 
British  peerage ;  but  a  resolution  of  the  House  affirming  the  report  of  its 
Committee,  is  not  equivalent  to  an  adjudication  upon  a  reference  from  the 
Crown.     Lord  Waterford's  Case,  6  CI.  &  Fi.  134. 

PENAL  ACTION. 

As  to  2:>roof  of  the  commencement  of  the  action,  see  Ti7ne. 

Where  the  penalty  results  from  want  of  qualification,  the  plaintiff  is  not 
bound  to  prove  the  negative.     Apoth.  Co.  v.  Bentley,  R.  &  M.  159. 

Where,  in  a  penal  action,  counsel  are  regularly  retained,  the  plaintiff 
cannot  himself  interpose  and  claim  to  be  nonsuited.  Marks  v.  Benjamin, 
2  Mo.  &  R.  225. 

(Haivker,  sale  by,  Sfc.) 

A  party  who  lives  and  manufactures  goods  at  B.,  and  sends  them  to  S.  at 
an  inn  there,  and  employs  an  auctioneer  to  sell  them,  is  liable  to  an  infor- 
mation under  the  statute  50  Geo.  3,  c.  4,  s.  7,  charging  him  as  a  trading 
person  going  from  town  to  town,  &c.  The  Act  clearly  contemplates  other 
persons  than  hawkers,  &c.  selling  at  other  towns  and  houses  than  that  of 
the  dealer's  residence.  Attorney-general  v.  Tongue,  12  Pri.  51  ;  and  see 
Attorney-general  v.  Woolhouse,  lb.  6o,  and  1  Y.  &  J.  403;  and  Dean  v. 
Scholes,  12  Price,  58. 
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Where  the  defendant-,  ii  sorvant,  was  employed  in  going  round  the  neigh- 
bourhood every  fortnight  in  obtaining  orders  for  tea,  and  at  a  subsequent 
round  delivered  the  parcels  as  ordered,  neither  he  nor  his  master  having  a 
hawker's  licence  ;  held,  that  it  was  not  carrying  "  to  sell  or  expose  to  sale  " 
without  a  licence,  for  which  he  was  liable  to  penalties  within  50  Geo.  3, 
c.  41.     B.  V.  Ivie  M'Knlght,  10  B.  &  C.  734. 

The  exception  in  sec.  23  of  uO  Geo.  3,  c.  41,  of  the  real  "  worker  or  makers 
of  the  goods  sold,"  is  not  to  be  confined  to  parties  actually  engaged  in  the 
manual  labour  of  the  manufacture,  but  a  party  really  a  partner  is  within 
the  protection ;  and  a  sale  by  an  auctioneer  in  his  presence  as  of  the  goods 
of  the  firm,  held  to  be  a  sale  by  the  principal.  R.  v.  Faraday  ^  Wood,  1  B. 
&  Ad.  275. 

{Fraudulent  Removal,  Sfc. —  General  Issue.) 
In  a  penal  action  to  recover  the  double  value  of  goods  removed  to  avoid 
a  distress ;  the  plea  of  the  general  issue  {nil  debet)  puts  all  the  facts  in  issue, 
as  the  new  rules  do  not  apply  to  penal  actions ;  held,  also,  that  the  21 
Jac.  1,  c.  4,  s.  4,  is  applicable  to  subsequent  statutes.  Jones  v.  Williams, 
4  M.  &  W.  375 :  and  7  Dowl.  207. 

{Harbouring  Goods.) 
On  an  information  upon  6  Geo.  4,  c.  108,  s.  45,  for  harbouring  goods  liable 
to  the  payment  of  duties,  held  that  it  was  not  supported  by  proof  of  receiv- 
ing goods  which,  by  reason  of  the  quantities  in  which  they  were  packed 
and  imported,  were  expressly  prohibited.  Attorney-general  v.  Key,  1  Cr. 
&  J.  159  J  and  S.  C.  Attorney-general  \.  Bell,  1  Tyrw.  52. 

{Master  of  Ship.) 
The  6  Geo.  4,  c.  125,  s.  6G,  imposes  a  penalty  on  a  pilot  acting  in  that 
capacity  without  first  producing  his  licence;  held  that  the  master  of  a  ship 
was  not  subject  to  the  penalty  under  s.  58,  for  refusing  to  employ  him,  the 
licence  not  having  been  produced  by  the  pilot,  although  not  demanded. 
Hammond  v.  Blake,  10  B.  &  C.  424. 

{Officer.) 

Where  the  only  evidence  of  the  voter  being  an  excise  ofiicer  was  tliat  he 
kept  an  inn,  over  the  door  of  which  were  the  words  "  Excise-office,"  and 
some  loose  parol  evidence  of  a  commission  having  been  produced  before 
the  revising  barrister,  who  rejected  the  claim,  and  tliat  the  defendant  had 
formerly  made  entries,  but  it  was  also  proved  that  he  had  been  expressly 
directed  by  the  superior  ofiicer  not  to  make  any  more  entries  after  a  certain 
day;  held  insuflicient  to  sustain  the  action  for  penalties  under  4  &5  Will.  4, 
c.  51 :  and  quar.  if  the  keeper  of  an  excise  office  is  necessarily  an  excise 
officer  within  the  Act.     Gooday  v.  Clark,  2  Cr.  M.  &  R.  277. 

Where  the  corporation  (Gravesend  Pier  Act)  were  empowered  to  appoint 
clerks,  a  treasurer,  &c.,  but  prohibited  from  appointing  the  clerk  to  be 
treasurer,  and  imposed  a  penalty  on  any  clerk  or  his  partner,  or  his  clerk, 
who  should  officiate  for  the  treasurer,  and  the  corporation  had  appointed 
the  clerk  to  be  assistant  treasurer,  with  a  salarj-,  and  he  had  discharged 
some  of  the  duties  of  the  treasurer ;  held,  that  it  was  for  the  jury  to  say 
whether  he  acted  bond  fide  in  the  belief  of  his  being  appointed  an  inde- 
])endent  officer,  or  only  colourably,  and  that  in  the  latter  case  only  he 
would  be  liable  to  the  penalty.     Hawkings  v.  Newman,  4  Mees.  &  W.  613. 
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{Overseer,  p.  850.) 

In  debt  for  a  penalty,  under  5&  6  Will.  4,  c.76,  ss.  15,  48,  it  was  held  that 

the  neglect  by  an  overseer  to  sign  the  burgh  list  rendered  him  liable,  and  that 

the  word  "wilful"  was  not  to  be  imported  in  sec.  48;  it  is  the  duty  of  all 

the  overseers  to  sign  the  parish  list,  and  if  one  omits  to  sign  that  portion  of 

the  list  which  it  is  his  duty  to  do,  and  which  is  necessary  to  make  the  list 

comiilete,  he  is  liable,  and  the  fact  that  the  other  overseers  have  signed 

particular  portions  of  the  list  will  not  excuse  him.     King  v.  Burrell,  4  P.  & 

D.  207. 

{Pilot — Agent.) 

Where  the  master  of  a  coasting-vessel  hired  a  steam-tug  bond  fide  for  the 
purpose  of  towing  her  up  the  river,  held,  that  although  the  employing  such 
power  necessarily  confides  the  selection  of  the  course  and  management  of 
the  ship,  yet  the  object  being  solely  the  employment  of  the  moving  power, 
the  party  so  emi^loyed  is  not  within  the  meaning  of  the  6  Geo.  4,  c.  125, 
s.  70,  as  a  pilot,  and  that  he  could  not  be  deemed  to  have  the  charge  or 
conduct  of  the  vessel,  and  that  no  penalty  was  incurred  under  s.  70 ;  held 
also,  that  such  penalty  might  be  sued  for  by  a  common  informer;  the 
consent  of  the  Trinity  House  or  warden  respectively  being  necessary  only 
in  case  of  the  pilots  licensed  by  them,  and  not  with  reference  to  pilots 
not  within  the  jurisdiction  of  either.     Beilbyy.  Scott,  7  M.  &  W.  93. 

{Plays.) 
The  5  Geo.  4,  c.  83,  repealing  all  former  Acts  relating  to  rogues  and 
vagabonds,  and  containing  no  enactment  against  stage-playing  without 
licence,  held  not  to  affect  the  10  Geo.  2,  c.  28  ;  held  also,  that  proof  of  the 
defendant  being  the  acting  manager,  paying  and  dismissing  the  performers, 
was  sufficient  evidence  of  his  causing  the  performance  to  render  him  liable 
to  the  penalties,  whether  he  acted  as  the  agent  of  others  or  not.  Parsons 
v.  Chapman,  5  C.  &  P.  33. 

{Post-office.) 

Letters  having  arrived  at  a  post-office,  addressed  to  a  party  who  had  be- 
come bankrupt,  the  assignee  (in  that  character)  demanded  them  of  the  post- 
master, and  he  believing  bona  fide  that  the  assignee  was  entitled  to  have 
them  for  the  purpose  of  the  commission,  delivered  them  up,  this  having 
been  the  practice  of  the  office  under  similar  circumstances  for  more  than  30 
years ;  held  that  the  postmaster  was  not  liable  under  the  Act  9  Anne,  c.  10, 
s.  40,  for  wittingly,  loillinghj,  and  knoivingly  detaining  letters,  and  causing 
them  to  be  detained  and  opened.     Meirrelles  v.  Banning,  2  B.  &  Ad.  909. 

Where  a  trustee- under  a  Turnpike  Act  accepted  the  office  of  treasurer, 
but  allowed  the  clerk  to  receive  the  rent  of  the  tolls,  &c.,  and  never  himself 
exercised  any  control  or  made  any  profit  of  the  money  ;  held,  in  an  action 
for  penalties  upon  3  Geo.  4,  c.  126,  s.  65,  that  the  question  for  the  jury  was, 
not  whether  the  defendant  made  any  profit,  but  whether  the  average  balance 
in  the  hands  of  the  clerk  was  such  that  a  man  might  reasonably  be  expected 
to  make  a  profit.     Dclane  v.  Hillcoat,  9  B.  &  C.  310. 

{Prohibited  Goods.) 
Where  a  vessel,  having  discharged  prohibited   goods  beyond  the  pre- 
scribed limits,  afterwards,  and  during  the  same  voyage,  enters  within  them, 
to  assist  in  the  landing  or  to  receive  back  the  crew,  held  liable  to  for- 
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ieiture  within    3  &  4  Will.  4,  c.  53,  s.  2.     Attorney-ticitenil  \.  Seiners,  l  Cr. 
M.  &  R.  286. 

In  an  action  for  penalties  under  25  Geo.  2,  c.  30,  sr.  'i,  for  keeping  a  hoiisi^ 
for  public  dancing,  music  and  other  entertainments,  without  a  licence  ;  held 
that  it  must  be  kept  with  the  knowledge  of  the  plaintifl",  and  for  the  pur- 
pose, and  habitually  so,  and  to  which  all  persons  may  have  access,  whether 
by  payment  or  gratuitously  ;  but  that  where  the  defendant  let  a  room  of 
his  house  (a  public-house)  to  a  dancing-master,  who  sold  tickets,  and  took 
money  at  the  door,  and  music,  dancing,  and  mas(pierades  were  occasion- 
ally held  there,  but  there  was  no  evidence  of  the  defendant's  knowledge 
of  the  practice  of  taking  money,  there  was  evidence  to  go  to  ajury  a.s  to  the 
letting  a  house  by  the  defendant  for  the  purposes  mentioned  in  the  statute. 
Marks  v.  Benjamin,  5  INT.  &:  "W.  565. 

{Slaves,  p.  850.) 

Under  the  5  Geo.  4,  c.  112,  s.  7,  to  render  parties  liable  to  the  iienal- 
ties  for  having  or  j-eceiving  oa  board  money  or  goods  to  be  employed  in 
the  objects  of  the  slave  trade,  it  must  ]>e  proved  that  they  had  a  u;uiltv 
knowledge  of  such  j)urpose  and  object  of  the  vessel,  and  the  onus  lies  on 
the  Crown  of  establishing  such  knowledge;  and  a  conviction  of  felony  under 
the  Act  is  no  bar  to  an  appeal  against  the  sentence  of  the  Vice-Admiralty 
Court  for  penalties.  R.  v.  SheruHll,  2  Moore,  1 ;  S.  P.  Barton  v.  Sheriff, 
lb.  19. 

The  offence  being  joint,  and  not  several,  only  one  penalty,  under  s.  7, 
can  be  sued  for  against  the  owner  and  master;  held  also,  that  the  owner 
of  a  foreign  vessel,  and  being  a  foreign  subject  residing  without  the  juris- 
diction, was  liable  to  the  forfeitures  and  penalties  of  the  Act  if  the  vessel 
came  within  a  British  port.     Del  Campo  and  others  v.  Rex,  2  Moore,  15. 

The  new  rules  of  pleading  do  not  apply  to  any  penal  action  within  the 
stat.  21  Jac.  1,  c.  4,  s.  4,  and  nil  delict,  is  still  a  good  plea  to  such  an  action. 
Earl  Spencer  v.  Sivannell,  3  M.  &  W.  154.  See  Faidhner  v.  Chrvell,  5  Ad.  & 
Ell.  213. 

PERJURY,  p.  854. 

A.  was  indicted  for  perjury,  alleged  to  have  been  committed  on  tlie  trial 
of  B.  for  perjury.  The  indictment  against  A.  averred  that  the  evidence 
he  gave  on  the  trial  of  B.  was  material,  and  that  B.  was  convicted.  It 
appeared  that  B.  was  convicted  and  sentenced,  but  that  the  judgment  against 
B.  was  afterwards  reversed  on  writ  of  error:  the  reversal  of  the  judgment 
against  B.  is  no  ground  of  defence  for  A.,  as  showing  that  his  evidence 
could  not  have  been  material,  and  does  not  negative  the  allegation  that  B. 
had  been  convicted.     R.  v.  Meek,  9  C.  &  P.  513. 

On  a  charge  o'i perjury,  alleged  to  have  been  committed  before  conimis- 
f-ioners  to  examine  witnesses  in  a  Chancery  suit,  the  indictment  stated  that 
the  four  commissioners  were  commanded  to  examine  the  witnesses.  Their 
commission  was  put  in,  and  by  it  the  commissioners,  or  any  three  or  tivo  of 
them,  were  commanded  to  examine  the  witnesses;  held  to  be  a  fatal  vari- 
ance, and  the  Judge  would  not  allow  it  to  be  amended  under  the  stat. 
0  Geo.  4  c.  15.     R.  v.  Heivins,  9  C.  &  P.  786. 

One  witness  in  perjury  not  sufficient,  unless  supported  by  circumstan- 
tial evidence  of  the  strongest  kind.    Champney's  Case,  2  Lew\  Cr.'  Cases,  258. 

Where  one  of  several  defendants  in  an  action  wdiich  had  been  tried,  was 
offered  as  a  witnesis  on  an  indictment  for  perjury  preferred  against  a  witness 
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in  the  action,  it  was  held  tliat  he  was  not  rendered  incompetent  merely  on  the 
ground  of  the  debt  and  costs  not  having  been  paid,  and  tliat  a  bill  in  eqnity 
had  been  filed  ;  bnt  that  if  the  witness  expected  that  the  party  would  be 
called  on  a  similar  action  coming  on  for  trial,  it  would  be  such  an  imme- 
diate interest  as  would  disqualify.  B.  v.  Hulme,  7  C.  &  P.  8;  questioning 
JR.  V.  Dalby,  Peake  N.  P.  C.  I2';  and  If.  v.  Eden,  1  Esp.  N.  P.  C.  97.  The 
witness,  however,  was  not  examined. 

PERSONAL  ESTATE. 

Shares  in  the  Chelsea  "Waterworks  Company  are  personal  estate ;  and 
so  wherever  real  property  is  held  for  the  purposes  of  a  trading  company, 
although  a  corporation,  and  the  shares  assignable,  and  the  proprietors  not 
answerable  for  the  acts  of  one  another  as  to  acts  relating  to  the  concern. 
Bllgh  V.  Brent,  2  Younge,  2(58. 

A  real  estate  held  for  partnership  purposes,  is  held  to  be.in  the  nature  of 
personal  estate.     Morris  v.  Kearsley,  2  Younge,  141. 

The  personal  property  of  a  bankrupt,  wherever  situated,  is  considered  as 
accompanying  his  person.     Sill  v.  Worswick,  1  H.  B.  065. 

PE^Y,  p.  861. 

A  possessory  title  to  a.pew  is  sufficient  against  a  mere  intruder;  the 
Court  will  decide  upon  the  admissibility  of  a  plea  according  only  to  the 
facts  stated  therein.     Spry  v.  Flood,  2  Curt.  356. 

The  churchwardens  have  a  discretionary  power  to  appropriate  the  pews 
in  a  church  amongst  the  parishioners,  and  may  remove  persons  intruding 
on  seats  already  appropriated.     Eeipwlds  v.  Monkton,  2  Mo.  k  R.  384. 

POLICY. 

{Right  to  begin,  p.  867.) 
Declaration  of  a  policy  of  insurance  alleged  that  the  same  was  eifected 
in  pursuance  of  a  declaration  by  the  plaintiff,  averring,  amongst  other  things, 
that  the  party  whose  life  was  insured  was  not  accustomed  to  any  habits  pre- 
judicial to  health,  and  was  in  a  sound  state  of  health,  and  the  policy  was  to 
be  void  in  case  of  misrepresentation  ;  pleas,  first,  that  the  party  was  accus- 
tomed to  habits  prejudicial  to  health,  to  wit,  of  drunkenness ;  second,  that 
the  party  was  in  a  bad  and  unsound  state  of  health ;  replication  de  injuria ; 
held  that  the  defendant  was  entitled  to  begin.     Pole  v.  Rogers,  2  M.  &  R. 

287. 

^Vhere  the  affirmative  of  any  one  material  issue  is  on  the  plaintiff,  and  he 
undertakes  to  give. evidence  upon  it,  he  is  entitled  to  begin.  Rawlins  v. 
Desborough,  2  Mo.  &  R.  328. 

{Construction  of  Terms,  p.  867.) 

It  is  for  the  Court  to  put  a  construction  on  what  are  "perils  of  the  reas," 
which  are  terms  of  general  import.  Where  casks  of  oil,  which  had  not  been 
shifte  I  or  damaged,  had  leaked,  a  witness  may  be  asked  to  what  he  attri- 
butes it,  but  not  whether,  in  such  case,  it  is  in  practice  considered  as  leakage, 
or  loss  by  perils  of  the  seas.  Qucere,  whether  counsel  can  refer  to  the  autho- 
rity of  books  on  insurance,  written  by  mercantile  men  ?  Crofts  v.  Marshall, 
7C.  &P.597. 

The  term  "cargo"  being  of  mercantile  construction,  that  given  by 
dictionaries  is  of  no  authority.     Houghton  v.  Gddart,!  C.  &;-P  701, 
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{Iiimrahle  Interest,  p.  867.) 

A  merr  moral  certainty  tliat  a  l)ounty  will  he  paid  to  a  vessel  employed 
in  the  whale  fishery  is  not  an  insurable  interest.  Devaiix  v.  SteeIe,S  Scott, 
637. 

{Descriptio7iof  the  Interest.) 

A  policy  was  effected  on  freight  from  C.  coast  to  B.,  and  the  ship  put  in  for 
repair  at  a  port  on  the  C.  coast,  at  seven  miles  from  which  the  plaintiff  pro- 
cured a  cargo  ready  to  be  loaded,  but  the  ship  was  lost  by  accident  in  going 
out  of  dock;  the  risk  attached,  and  the  plaintifPs  interest  was  properly  de- 
scribed as  freight :  and  the  policy  covering  perils  of  the  seas,  and  all  other 
perils,  losses  and  misfortunes,  the  loss  was  within  the  terms  of  the  policy. 
Devaux  v.  Janson,  5  Bing.  N.  C.  519. 

{Deviation,  p.  873.) 
Upon  a  policy  at  and  from  Apart  of  lading,  held  that  a  proceeding  from 
the  port  of  C.  to  B.  within  the  same  bay,  but  having  different  port  offices, 
r.lthough  subject  to  the  jurisdiction  of  the  same  custom-house,  was  a  devia- 
tion avoiding  the  policy.     Broion  v.  Tayleur,  5  Nev.  &  M.  472. 

(Damages,  p.  880.) 

In  an  action  on  a  time-policy  for  a  j"ear,  and  loss  by  perils  of  the  seas, 
upon  the  question  whether  the  defendant  was  entitled  to  deduct  one-third 
new  for  old,  upon  the  ground  of  the  ship  at  the  time  being  on  her  first  voyage  ; 
held  that  the  rule  had  grown  up  to  avoid  controversy,  but  that  the  voyage 
was  not  to  be  determined  by  the  policy  ;  and  semb,,  it  would  be  better  to  have 
a  time  specified  in  the  policj^,  depending  on  the  age  of  the  ship.  Pirie  v. 
Steele,  8  C.  &  P.  200. 

It  appeared  that  the  ship,  newly  built,  was  chartered  from  England  to 
New  South  Wales,  where  the  freight  was  payable,  and,  as  was  the  custom, 
not  being  able  to  get  a  homeward  cargo  there,  she  proceeded  to  Madras, 
and  was  lost  on  the  homeward  voyage ;  held  that  it  was  to  be  deemed  a 
new  ship  on  her  first  voyage,  and  that  the  rule,  allowing  a  deduction  of  one- 
third,  as  new  for  old,  did  not  apply.     S.  C.  2  Mo.  &  R.  49. 

(Defence,  p.  885.) 

Since  the  3  &  4  Will.  4,  c.  42,  Reg.  Hil.  4  Will.  4,  want  of  interest  must 
be  specially  pleaded.     31111$  v.  Campbell,  2  Younge  &  C.  397. 

Action  for  loss  by  perils,  &c.,  plea  that  the  ship  was  unseaworthy  at  the 
commencement  of  the  voyage,  it  was  proved  that  there  had  been  consider- 
able repairs  doue,  and  the  jury  found  that  the  ship  was  seaworthy,  but  was 
abandoned  by  the  crew  too  soon  after  a  leak  sprung,  which  the  learned 
Judge  said  was  a  verdict  for  the  plaintiff,  to  which  no  objection  was  made, 
a  verdict  passed  for  the  full  value  of  the  goods,  and  the  Court  refused  a 
new  trial ;  semb.  the  intention  of  the  new  rules  of  pleading  was,  and  the 
rule  has  been  that  proof  of  unseaworthiness  lies  on  the  partj''  pleading  it ; 
held  also,  that  the  proof  of  deviation  lies  on  the  insurer  ;  and  that  a  policy 
"  on  goods  valued  at  —  Z."  was  a  valued  policy.  Fi-aaco  v.  Nalusck,  1  T.  &  G. 
401. 

(Fraud,  Misrepresentation,  ^-c.,  y>.  885.) 

A  /alse  representation  in  answer  to  parol  questions,  held  to  vitiate  a 
policy,  although  only  voidable  by  the  articles  of  the  office  in  case  of  false 
answers  to  written  inquiries.  Waimcright  v.  Bland,  3  Cr.  M.  &  R.  32;  and 
1  T.  k  ti.417. 
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Wliere,  by  the  rules  of  an  insurance  association  the  insurances  were 
to  commence  from  the  time  of  acceptance,  and  continue  iu  force  for  12 
months ;  held,  that  a  policy  executed  within  that  period,  although  the 
ship  was  known  to  be  lost  by  all  parties  at  the  time,  was  binding,  and  that 
an  authority  to  execute  policies  in  conformity  with  the  rules  applied  to  such 
a  policy.     Mead  v.  Daviso7i,  4  Nev.  &  M.  701 ;  and  3  Ad.  &  Ell.  303, 

In  an  action  on  a  policy  of  insurance,  eftected  by  the  husband  on  the  life 
of  his  wife,  it  appeared  that  she  had  been  sent  to  the  office  to  be  examined, 
and  had  given  general  answers  to  the  printed  questions,  and  the  jury  found 
that  the  husband  had  no  personal  knowledge  ;  it  was  held,  that  the 
allegations  in  the  plea,  as  to  the  husband's  knowledge  of  certain  facts 
material  to  be  disclosed,  could  not  be  considered  as  allegations  that  he  had 
knowledge  through  the  wife  as  his  agent ;  but  it  appearing  that  before  her 
marriage  she  had  been  long  attended  by  a  medical  person,  who  ceased  to 
be  so  upon  her  marriage,  and  subsequently  the  husband's  usual  family 
attendant  had  prescribed  for  her,  once  or  twice,  en  slight  indispositions, 
and  she,  to  the  inquiry,  who  was  her  usual  medical  attendant,  had  given 
the  name  of  the  latter;  held,  that  it  ought  to  have  been  left  to  the  jury  to 
say  if  he  could  be  considered  her  medical  attendant  at  all ;  and  that,  if  in 
answering  the  question,  she  was  aware  that  he  could  not  be  the  proper 
person  to  give  the  account  the  office  were  desirous  of  obtaining,  the  answer 
must  have  been  intended  to  deceive,  and  a  new  trial  was  granted.  Hiick- 
man  v.  Fernie,  3  M.  &  W.  517. 

A  party  whose  life  is  insured  is  not  the  general  agent  for  the  assured,  and 
therefore  the  policy  is  not  void  by  reason  that  such  party  failed  to  commu- 
nicate a  material  fact  as  to  which  he  was  not  interrogated  by  the  insurers, 
unless  he  was  aware  of  the  materiality  of  the  fact,  and  studiously  con- 
cealed it. 

It  is  a  question  of  fact  for  the  jury,  whether  a  fact  not  communicated  was, 
under  the  circumstances,  one  which  the  assured  ought  to  have  comnmni- 
cated.     RaioUns  v.  Desboruugh,  2  Mo.  &  R.  328. 

{Warranty,  p.  889.) 

Where  the  jiolicy  contained  a  warranty  that  the  mills  insured  should  be 
worked  by  day  only,  upon  a  plea  in  an  action,  that  the  mill  was  worked 
by  night  and  not  by  day  only  ;  held  that  it  was  to  be  confined  to  the  usual 
manufacture  carried  on  therein,  and  that  it  was  no  breach  of  the  warranty 
that  a  steam-engine  in  the  mill  had  on  one  occasion  been  used  at  night  to 
turn  machinery  in  an  adjacent  building;  held,  also,  that  a  plea  that  a 
certain  steam-engine  and  shafts,  "  these  being  respectively  parts  of  the  said 
mills,"  were  worked  at  night,  was  bad.     Maijallx.  Milford,  1  N.  &  P.  732. 

So  in  an  insurance  policy  of  a  cotton-mill  with  a  steam-engine,  described 
as  '<  worked  by  day  only,"  the  description  was  held  to  apply  only  to  the 
working  of  the  mill,  and  that  a  plea,  alleging  that  after  the  making  of  the 
insurance  the  steam-engine  was  worked  by  night  and  not  by  day  only, 
whereby  a  greater  risk  was  incurred,  was  bad.  Whitehead  y.  Price,  2  Cr. 
M.  &  R.  U7. 

A  warranty  that  the  assured  has  not  been  subject,  amongst  other  things, 
to^^  means  that  he  was  not  naturally  so  subject,  and  that  having  had  fits 
once  or  more  in  consequence  of  an  accident  did  not  vacate  the  policy.  Chat- 
tock  V.  Shaio,  1  Mo.  &  \\.  -198. 
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In  an  action  upon  an  insuriince  policy  against  fire,  upon  a  dwelling-house 
i!U(l  a  kiln  attached  to  a  granary  for  drying  corn,  it  appeared  that,  a  cargo 
of  hark  having  been  sunk  near  the  ])reinises,  the  plaintiff  had  perniitted  it 
to  be  dried  gratis  at  his  kiln,  in  the  course  of  which  the  fire  occurred  ;  held, 
that  such  single  act  did  not  amount  to  an  alteration  in  the  business,  of 
which,  by  one  of  the  conditions,  notice  was  to  be  given,  or  a  misdescription 
in  the  policy  of  the  trade  carried  on,  although  the  jury  found  that  corn- 
drying  and  bark-drying  are  different  trades,  and  that  the  latter  was  more 
dangerous  than  the  former;  that  there  was  nothing  in  the  policy  amounting 
to  an  exj)ress  warranty  that  nothing  hut  corn  should  ever  be  dried  in  the 
kiln ;  and  lastly,  that,  in  the  absence  of  all  fraud,  there  is  no  distinction 
between  the  fire  having  been  occasioned  by  the  negligence  of  servants  or 
strangers,  or  of  the  assured  himself.  Shaw  v.  Hohberds,  1  Nev.  &  P.  279. 
And  see  Dobson  v.  Sothchj,  1  Mo.  &  M.  90. 

{Clninge  of  Interest.) 

A  change  in  the  interest  after  the  policy  effected,  still  less  after  the  loss 
has  happened,  is  no  answer  by  the  underwriters  to  a  claim  for  such  loss. 
Sparkes  v.  Marshall,  2  Bing.  N.  S.  761. 

{Non-jhiymenf  of  Premiums,  p.  893.) 

Upon  a  policy  of  assurance  on  the  life  of  ^4.,  the  premium  became  due  on 
the  15th  of  March,  but  was  not  paid  until  the  12th  of  April,  when  the 
country  agent  of  the  insurance  company,  through  whom  the  insurance  had 
been  effected,  gave  a  receipt  for  the  amount  of  the  premium.  The  instruc- 
tions given  by  the  company  to  the  agent  were,  that  the  premium  on  every 
life  policy  must  be  received  within  fifteen  days  from  the  time  of  its  becoming 
Caic;  if  not  paid  within  that  time,  he  was  to  give  immediate  notice  to  the 
ofFice  of  that  fact,  and  in  the  event  of  his  omitting  to  do  so,  that  his 
account  was  to  be  debited  for  the  amount,  after  the  fifteen  days  had  expired. 
Xo  notice  was  given  to  the  company  of  the  non-payment  of  the  premium 
within  the  fifteen  days;  it  was  therefore  entered  in  their  books  as  paid  on 
tiie  loth  of  March,  and  the  agent  was  debited  for  the  amount:  held,  first, 
that  the  mere  debiting  the  agent  with  the  premium  could  not  be  considered 
as  a  payment  to  the  company  by  the  assured  ;  secondly,  that  as  the  agent 
had  no  authority  to  contract  for  the  company,  the  fact  of  his  receiving  the 
money  after  the  expiration  of  the  fifteen  days,  and  the  entry  in  the  com- 
])any's  books  debiting  him  with  the  amount,  were  no  evidence  of  a  new 
agreement  between  the  company  and  the  insured.  Acey  v.  Fernie,  7  M. 
&  W.  151. 

{Implied  collateral  Contract,  p.  893.) 

Where,  upon  a  capture  by  a  foreign  government  for  breach  of  blockade 
and  offer  of  abandonment  refused,  an  arrangement  was  entered  into,  that 
upon  payment  by  the  underwriters  of  a  per-centage  on  the  sum  insured 
the  policy  should  be  cancelled,  which  was  done,  and  some  years  after,  upon 
a  convention  made  between  this  and  the  foreign  government,  the  goods 
were  onlered  by  the  latter  to  be  restored,  and  compensation  made,  a  claim 
was  made  by  the  underwriters  for  the  whole  or  part  of  the  compensation  ; 
held,  that  having  originally  refused  the  offer  of  abandonment,  the  payment 
made  hy  them  was  to  be  deemed  a  compromise  of  their  liability  on  the  policy, 
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and  that,  they  were  not  entitled  to  receive  any  part  of  such  ooniijensation. 
Brooks  V.  McDonnell,  1  Young-e,  500. 

One  of  several  partners,  after  the  dissolution,  effected  a  policy  of  insurance 
on  goods  upon  premises  of  the  plaintiff,  and  received  the  amount  of  loss;  held, 
that  it  not  having  been  effected  by  any  authority  or  in  pursuance  of  any 
duty  towards  the  partnership,  the  receipt  of  the  money  by  him  could  not 
render  the  former  partners  liable  on  any  implied  contract  to  indemnify  the 
landlord,  or  as  for  money  received  to  his  use.  Armitage  v.  Winterbottmn, 
1  M.  &  G.  130  ;  and  1  Sc.  N.  S.  23. 

POLYGAMY,  p.  893. 
The  prisoner  after  contracting  a  marriage  in  England  was  married  to  a 
Roman-catholic  in  Ireland  by  a  Roman-catholic  priest  there,  declaring 
himself  to  be  a  Roman-catholic  ;  part  of  the  ceremony  was  in  English,  part 
in  Latin,  after  which  the  priest  having  respectively  asked  if  each  would  take 
the  other  as  man  and  wife,  and  on  their  answering  in  the  affirmative,  pro- 
nounced them  married ;  it  was  held  to  be  sufficient  proof  of  the  second 
marriage,  and  that  the  prisoner  could  not  set  up  in  defence  that  he  was  a 
protestant.  B.  v.  Onjill,  9  C,  &  P.  80.  And  see  B.  v.  Hanley,  and  Swift  v. 
Swift,  there  cited. 

A  reputed  first  wife  is  not  competent  as  a  witness  for  her  supposed  hus- 
band.    See  Peafs  Case,  2  Lew.  C.  C.  111. 

To  bring  a  party  within  the  proviso  of  9  Geo.  4,  c.  31,  s.  22,  it  must  be 
shown  to  the  satisfaction  of  the  jury,  not  that  the  party  must  have  known 
at  the  time  of  contracting  the  second  marriage  that  the  first  wife  had  been 
alive  during  the  seven  years,  but  that  he  must  have  been  ignorant  during 
the  whole  of  the  period  that  she  was  so.     B.  v.  Cullcn,  9  C  &  P.  681. 

POSSESSION,  p.  896. 
A  testatrix,  seised  of  customary  lands,  nuxde  a  dormant  surrender  to 
the  use  of  her  will,  and  devised  them  to  her  son,  but  without  words  of 
inheritance,  and  the  dormant  surrenderee,  considering  that  the  son  took  a 
fee  under  the  will,  afterwards  surrendered  to  the  use  of  the  son,  his  heirs, 
&c.,  who  surrendered  them  to  a  purchaser  who  had  notice  of  the  will ; 
the'  son  died  40  years  before  the  filing  of  the  bill  by  the  equitable  heir  ; 
held,  that  after  so  long  an  adverse  possession  he  was  barred,  and  the  bill  was 
dismissed  with  costs.     Collard  v.  Hare,  2  Russ.  &  M.  675. 

Possession  \s  prima  facie  evidence  of  a  seisin  in  fee,^  until  it  be  shown  that 
the  party  has  a  less  estate.     Doe  v.  Pevfold,  8  C.  &  P.  536. 

POWER. 

A  lease  made  under  a  power,  is  referable  to  the  deed  creating  the  power, 
and  has  the  sanle  effect  as  if  made  under  the  instrument  itself.  Bogers  v. 
Humphreys,  5  N.  &  M.  511. 

Under  a  power  to  demise  premises,  or  any  part,  a  demise  of  part,  with 
liberty  of  sporting  over  the  whole,  is  not  a  good  execution  :  a  plea  justifying 
under  a  leave  from  a  tenant  for  life  is  bad,  if  it  does  not  aver  his  continuing 
life.  Hayrell  v.  Hoare,  4  P.  &  D.  114;  S.  P.  Fryer  v.  Coomb^^s,  lb.  n.  ; 
and  11  Ad.  &  Ell.  107.  And  see  Thurshy  v.  Plant,  1  Wm.  Saund.  236, 
n.  (8). 
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PRESCRIPTION. 

{Reputation — Public  Right,  p.  907.) 

Reputation  being  admissible  evidence  to  establish  a  public  right,  is 
equally  admissible  to  show  that  they  have  not  that  right ;  upon  a  question, 
therefore,  whether  land  on  a  river  was  a  public  landing-place  or  not,  repu- 
tation that  it  was  the  private  landing-place  of  the  defendant  and  his  pre- 
decessor held  admissible.     Drinkwater  v.  Porter,  7  C.  &  P.  181. 

Stat.  2^3  Will.  4,  c.  71,  p.  919. 

Under  the  stat.  2  &  3  Will.  4,  c.  71,  sects.  3  &  4,  a  party  is  presrrip- 
tively  entitled  to  the  access  and  use  of  light,  if  his  enjoyment  commenced 
20  years  next  before  the  bringing  of  an  action  in  which  the  right  is  contested, 
provided  such  enjoyment  has  not  at  any  time  been  interrupted,  and  the 
interruption  acquiesced  in  for  a  whole  year. 

The  clause  sect.  4,  requiring  that  the  interruption  to  bar  a  prescriptive 
title  shall  have  been  acquiesced  in  for  more  than  a  year,  is  not  limited  to 
obstructions  preceded  and  followed  by  portions  of  the  20  years,  but  applies 
to  an  obstruction  ending  with  that  period  ;  therefore  a  prescriptive  title  to 
the  access  and  use  of  light  may  be  gained  by  an  enjoyment  for  19  years 
and  330  days,  followed  by  an  obstruction  (not  acquiesced  in)  for  35  days. 
Flight  V.  Thomas,  1 1  A.  &  E.  688. 

Flight  had  raised  a  wall  by  which  the  light  was  partially  excluded  from 
the  window  of  Thomas  (the  plaintiff  below,)  after  an  uninterrupted  enjoy- 
ment of  the  light  for  19  years  and  330  days.  Thomas  had  notice  of  the 
erection,  and  had  brought  his  action  within  one  year  after  the  raising  of  the 
wall  complained  of.  These  acts  were  in  substance  disclosed  in  one  of  the 
defendant's  pleas,  and  proved  at  the  trial,  when  the  learned  Judge  (Baron 
Parke)  held  that  the  plaintiff  Thomas  was  entitled  to  recover.  A  bill  of 
exceptions  was  tendered,  and  in  the  Court  of  Exchequer  Chamber,  and 
afterwards  in  the  House  of  Lords,  the  ruling  of  the  learned  Judge  was 
affirmed. 

Plea,  in  trespass  for  taking  cattle,  damage  feasant,  first,  prescribing  for  a 
right  of  pasture,  under  2  &  3  Will.  4.  c.  71,  alleging  enjoyment  for  30  years 
next  before,  &c.,  and  2dly,  a  right  of  turning  on  cattle  for  20  years ;  and  it 
appeared,  that  although  acts  of  depasturing  were  shown  more  than  30  years 
ago,  that  28  j'ears  before  the  action  commenced,  a  rail  had  been  erected  to 
interrupt  the  enjoyment,  and  which  had  been  removed  during  that  period ; 
held,  that  the  first  plea  was  not  proved,  and  that  it  did  not  lie  on  the  de- 
fendant to  prove  that  the  erection  of  the  rail  was  adverse  to  the  plaintiff's 
right ;  2dly,  that  the  second  plea  was  demurrable,  for  not  showing  the 
purpose  for  which  the  cattle  were  turned  on,  and  the  sole  object  of  the  evi- 
dence being  to  prove  the  right  of  pasture,  which  was  a  projif  a  prendre,  and 
not  a  mere  easement,  the  right  claimed  was  neither  definite  nor  supported 
by  the  evidence ;  and  since  the  Act,  the  proof  must  be  of  actual  enjoyment 
during  the  prescribed  period,  and  no  presumption  is  admissible.  Bailey  v. 
Appleyard,  3  Nev.  &  P.  257. 

A  plea,  in  trespass  for  chasing,  and  taking,  and  detaining  sheep,  prescribing 
for  defendant  and  other  occupiers  of  a  messuage,  &c.,  for  30  years  before,  &c., 
in  a  right  of  common  of  pasture  in  the  place  in  which,  he,  and  justifying 
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the  taking  as  distress  damage  feasant ;  was  held  to  be  bad  on  demurrer,  as 
being  framed  on  the  2  &  3  Will.  4,  c.  71,  it  did  not  allege  the  user  to  have 
been  for  that  time  before  the  commencement  of  the  action  ;  but  held,  that 
such  a  plea  need  not  allege  the  user  to  have  been  "  without  interruption." 
Richards  v.  Fry,  3  Nev.  &  P.  67. 

The  grant  to  a  person,  his  heirs  and  assigns,  of  ''  free  liberty,  with  ser- 
vants or  otherwise,  to  come  into  and  upon  lands,  and  there  to  hawk,  hunt, 
fish,  and  fowl,"  is  a  grant  of  a  license  of  profit,  and  not  of  a  mere  personal 
license  of  pleasure  ;  and  therefore  it  authorizes  the  grantee,  his  heirs  and 
assigns,  to  hawk,  hunt,  &c.,  by  his  servants  in  his  absence. 

Such  a  liberty  is,  therefore  a  profit  a  prendre  within  the  Prescription  Act, 
2  &  3  Will.  4,  c.  71,  s.  2.  Wichham  v.  Hawker,  7  M.  &  W.  63. 
"  A  plea  of  40  or  20  years'  user,  under  ss.  2  &  4,  is  not  supported  by  proof 
of  user  from  a  period  of  50  years  before  the  commencement  of  the  action 
down  to  within  four  years  of  it  ■  and  if  the  evidence  go  no  farther,  there  is 
no  case  for  the  jury.     Parker  v.  Mitchell,  11  Ad.  &  Ell.  788. 

Facts  showino-  that  the  user  Wi,s  not  such  as  would  before  the  statute 
have  been  sufficfent  to  prove  a  claim  by  non-existing  grant,  must  be  replied 
specially,  and  cannot  be  given  in  evidence  under  a  traverse  of  a  right  ot 
way  alleged  in  a  plea.     Kitdock  v.  Nevile,  6  M.  &  W.  795. 

PRESUMPTIONS,  p.  927. 

Proof  (before  a  Committee  of  Privileges  in  the  House  of  Lords)  that  the 
claimant's  ancestor  sat  in  Parliament,  and  that  no  patent  or  charter  of 
creation  can  be  discovered,  affords  a  presumption  of  creation  by  writ  ot 
summons.     Braye  Peerage,  6  C.  &  F.  657. 

In  a  suit  to  enforce  payment  of  certain  sums  in  lieu  of  tithes,  it  being 
proved  that  the  occupiers  of  certain  houses,  whether  ancient  or  built  on 
ancient  sites,  had  for  above  one  hundred  years  paid  them,  but  that  such 
sums  had  never  been  paid  for  houses  built  on  new  sites  within  the  parish  ; 
such  payments  varying,  and  in  no  proportion  to  the  value  of  the  houses 
inter  se-  held,  that  the  Court  were  warranted  in  inferring  that  such  pay- 
ments had  been  immemorial,  and  that  a  legal  origin  might  be  assigned, 
and  that   they  might   be  enforced.      Beresford  v.  Neioton,  1  C.  M.  &  K. 

Where  by  the  custom  a  surrender  by  a  feme  covert  could  only  be  made 
with  the  consent  of  the  husband,  expressed  in  the  surrender  and  admission, 
and  if  made  by  attorney,  that  it  should  be  mentioned  in  the  surrender  as 
so  made  by  the  attorney  duly  authorized  ;  held,  that  in  the  absence  of  his 
consent  so  expressed,  the  Court  would  not  presume  his  consent  against  a 
person  not  claiming  under  the  surrender,  even  where  the  husband  had  no 
personal  interest  in  the  premises.  Doe  d.  Shelton  v.  Shelton,  4  Nev.  &  M. 
857 ;  and  3  Ad.  &  Ell.  265. 

(Omnia  rite  esse  acta,  p.  935.) 

Where  the  plaintiff  being  sheriff,  a  writ  of  ca.  sa.  at  his  suit,  was  directed 
to,  and  indorsed  by,  one  of  the  coroners,  and  lodged  as  a  detainer ;  held, 
that  it  need  not  appear  on  the  writ  that  the  sheriff  was  a  party,  nor  (since 
the  rule  H.  2  Will.  4),  that  the  proceedings  should  be  entered  on  the  roll  in 
order  to  charge  the  defendant  in  execution ;  nor  was  it  necessary  that  the 
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coroner  slidiild  make  out  a  warrant  to  tlie  tj;aolcr  ;  tlu;  CtMirt  would  presume 
that  the  writ  reached  the  coroner,  and  was  duly  lodged  by  him.  Bastard 
V.  Trutch,  3  Ad.  &  Ell.  451  ;  and  5  Nev.  &  M.  109 ;  S.  C.  4'Dow1.  G. 

Where  a  suit  for  non-payment  of  church-rates,  instituted  in  the  Ecclesi- 
astical Court,  had  been  a])pealed  against,  and  referred  to  the  Judicial 
Committee,  no  erroneous  proceeding  being  shown  there,  the  Court  of  King's 
Bench  would  not  assume  that  the  Ecclesiastical  Court  had  acted  incorrectly, 
and  refused  a  motion  for  a  prohibition,  on  the  ground  that  the  ratcAvas  bad. 
Chesterton  v.  Farlar,  7  Ad.  &  Ell.  713.  And  see  St.  Pancras  Auditors,  ex 
parte,  6  Dowl.  534. 

See  further  Attorney-general  v.  Mayor,  S^-c.  of  Noricich,  2  M.  &.  C.  400. 

(Natural  Presutnption,  p.  937.) 

"Where  a  husl)and  and  wife  perished  in  the  same  wreck,  the  Court  held 
tliat  it  could  not  ])resume  tiiat  he  survived,  but  that  there  must  be  some 
evidence  that  he  did  so  to  entitle  his  representative  to  take  administration 
to  property  vested  in  the  wife.     Satterthwaite  v.  Powell,  1  Curt.  705. 

Less  evidence  is  ordinarily  sufficient  where  the  adversary  occasions  a 
delect  in  proof.     Reteincycr  v.  Oberniuller,  '2,  Moore,  93. 

PRIVILEGE. 

{CopijrUjht,  p.  939.) 

The  question  of  piracy  does  not  necessarily  depend  upon  the  rpiantity  of 
the  matter  extracted ;  and  if  there  be  any  douijt  as  to  the  exclusive  legal 
title  of  the  party  claiming  the  interference  of  the  Court,  it  will  not  exercise 
its  jurisdiction  until  the  title  be  first  established  at  law.  Braimcell  v.  Hal- 
covih,  3  Myl.  &  Cr.  737. 

{Patent,  p.  939.) 

In  an  action  for  infringing  a  patent,  and  plea  alleging  the  user  of  the 
invention  by  other  j)ersons  ;  held,  that  under  5  &.  0  Will.  4,  c.  83,  s.  5,  a 
Judge  has  jurisdiction  to  order  a  further  notice  of  objections,  but  not  to 
order  the  names  and  addresses  of  all  those  alleged  so  to  have  used  it.  Bul- 
nois  V.  Mackenzie,  4  Bing.  N.  C.  127;  and  G  Dowl.  215. 

See  further  as  to  the  sufficiency  of  the  specification,  De  Posne  v.  Fairie, 
2  Cr.  M.  &  R.  47G ;  and  5  Tyrw.  393. 

A  patent  for  an  imjjrovement  cannot  be  sustained  as  for  an  original 
invention.     Minter  v.  Moiver,  1  Nev.  &  P.  595. 

To  an  action  for  the  infringement  of  a  patent  for  certain  improvements  in 
a  cabriolet,  three  pleas  were  pleaded  :  1st,  the  general  issue  ;  2d,  that  the 
alleged  improvements  were  not  new  ;  and,  3d,  that  the  plaintiffs  were  not 
the  true  and  first  inventors  of  the  improvements ;  held,  that  on  this  state 
of  the  pleadings  it  could  not  be  contended  that  the  patent  was  illegal  as 
being  a  monopoly.     Gillett  v.  Wilby,  9  C.  &  P.  334. 

Held,  also,  that  though  all  the  improvements  claimed  must  be  shown  to 
be  new,  yet  it  need  not  be  shown  that  the  defendant's  cabriolet  was  an 
imitation  of  the  whole  of  them,  but  an  imitation  of  one  was  sufficient  to 
maintain  the  action.     Ibid. 

Held,  also,  that  the  validity  of  the  patent  might  be  considered  as  having 
come  in  question  under  the  second  plea,  so  as  to  entitle  the  plaintiff  to  a 
certificate  to  that  eilect  under  the  third  section  of  (he  statute  5  <Sc  0  Will.  4, 
c.  83.     Ibid. 
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Where  the  plaintiff,  afterwards  the  assignee  of  a  patent  for  an  improve- 
ment, had  one  of  the  machines  made  at  his  own  manufactory,  and  at  his  own 
expense,  but  nnder  the  direction  of  the  patentee,  and  under  an  injunction 
of  secresy,  which  was  taken  abroad,  and  used  in  a  concern  of  which  the 
pLaintiff  was  a  proprietor  and  principal  manager ;  held  not  to  be  such  a 
publication  as  to  avoid  the  patent  for  the  invention.  If  a  patent  be  for 
several  improvements,  and  the  jury  find  one  not  to  be  so,  the  patent  is  void 
altogether.     Morgan  v.  Seaward,  2  M.  &  W.  544. 

The  patentee  of  a  patent,  originally  void,  entered  a  disclaimer  and  memo- 
randum of  alteration  of  part  of  the  specification,  under  5  &  6  Will.  4,  c.  83  • 
held,  that  the  Act  was  not  retrospective,  so  as  to  enable  him  to  maintain  an 
action  for  the  infringement,  previous  to  the  time  of  such  amendment.  Perry 
v.  Skinner,  2  M.  &  W.  471. 

In  an  action  on  a  contract  between  the  plaintiff  and  three  defendants 
stating  that  the  plaintiff  and  each  of  the  defendants  were  severally  inte- 
rested in  patents,  and  that  it  had  been  agreed  that  they  should  mutually 
enjoy  the  benefit  in  certain  proportions,  and  pay  the  plaintiff  a  certain 
annuity ;  it  appearing  that  the  plaintiff  was  only  interested  in  his  own 
l)atent  with  others  not  joined,  held,  on  demurrer,  that  a  plea  showing  that 
the  subject  of  the  plaintiff's  patent  was  not  at  the  time  of  the  grant  a  new 
invention,  whereby  the  grant  was  void,  and  which  the  plaintiff  at  the  time 
of  the  agreement  well  knew,  was  a  bar  to  the  action ;  held,  also,  that  the 
action  ought  to  have  been  brought  in  the  names  of  all  the  parties  for  whose 
benefit  the  contract  was  made,  although  the  plaintiff  only  was  to  receive  tlie 
consideration,  and  that  the  variance  between  the  declaration  and  contract 
was  a  fatal  objection,  and  ground  of  nonsuit.  Chanter  v.  Leese,  4  M.  8c  W. 
295. 

QUARE  IMPEDIT,  p.  941. 

Where  the  plaintiff,  in  quare  impedit,  after  tracing  his  title,  and  averrino- 
the  death  of  a  party,  a  joint-tenant  with  him  for  a  term  of  years  in  the 
advowson,  alleged  that  he  became  and  was  possessed  thereof  as  of  an 
advovvson  in  gross  for  the  remainder,  &c.,  and  the  bishop  took  issue  in 
terms  of  the  traverse ;  held,  that  a  fine,  showing  the  title  to  be  in  third  per- 
sons, was  inadmissible,  the  parties  to  the  suit  not  both  claiming  under  the 
parties  to  the  fine.  Bishop  of  Meaih  v.  Marquis  of  Winchester,  3  Bing. 
N.  C.  183. 

Declaration  in  qu.  imp ,  alleging  that  the  plaintiffs,  being  a  majority  of 
parties  entitled  to  present,  nominated  W. ;  plea,  that  the  defendants  were 
the  majority,  and  nominated  P.,  traversing  that  the  plaintiffs  were  the 
majority  ;  a  replication,  tliat  the  defendants  did  not  duly  nominate  P.,  was 
held  to  be  had,  on  demurrer.  Harrington,  Earl  of  v.  Bishop  of  Lichfield, 
4  Bing.  N.  C.  77 ;  and  3  Sc.  371. 

Upon  a  sale  by  the  Commissioners  of  Woods  and  Forests,  under  the  stat. 
57  Geo.  3,  c.  97,  of  a  manor,  with  all  courts,  fines,  reliefs,  rents,  profits,  &c., 
and  all  other  rights,  members,  emoluments,  and  appurtenances  thereto  be- 
longing, it  was  held  that  an  advowson  found  afterwards  to  be  appendant  to 
the  manor,  does  not  passj  semhle  aliter,  if  the  contract  had  been  between 
subject  and  subject,  although  at  the  time  of  the  contract  it  was  not  known  to 
be  appendant  to  the  manor,  nor  intended  to  be  included  in  the  sale;  held, 
also,  that  upon  a  sale  under  the  statute,  the  issuing  a  special  warrant  frou) 
the  Treasury  to  the  Commissioners  is  not  a  condition    precedent  to  the 
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making  any  contract  with  purcluisers  ;  it  is  sufficient  if  it  be  issued  before 
the  certificate  of  sale  be  granted  to  the  purchaser.  Attorncy-yeneral  v.  Sit- 
ivell,  1  Younge,  559. 

(Presentation,  p.  942.) 
In  debt  for  penalties  under  31  Eliz.  c.  6,  for  a  simoniacal  contract  to  pre- 
sent, the  declaration  alleged  a  contract  by  the  clerk  to  buy  tiie  advowson  if 
he  were  presented  to  the  living,  and  a  presentation  in  pursuance  of  such 
contract;  held,  that  proof  of  presentation  was  essential  to  the  action; 
and  that  for  that  purpose  it  was  not  enough  to  show  that  the  defendant 
I)repared  a  presentation  and  tendered  it  to  the  bishop's  secretary,  but 
which  never  was  in  fact  used  or  acted  upon,  the  clerk  having  been  after- 
wards instituted  on  his  own  petition  as  equitable  owner  of  the  advowson. 
Greenioood  v.  Woodham,  2  Mo.  &  II.  3G3. 

QUO  WARRANTO. 

{Title  of  elector,  p.  948.) 

In  R.  V.  Hughes,  4  B.  &.  C.  368,  it  was  held  that  the  titles  of  electors  to 
corporation  offices  cannot  be  impeached  through  the  medium  of  the  elected, 
and  that  the  distinction  as  taken  by  Lord  Kenyon  in  R.  v.  Mein,  3  T.  R. 
596,  was  between  cases  where  the  electors  are  members  of  a  corporation, 
whose  titles  might  have  been  questioned  on  quo  warranto  information,  and 
those  where  it  could  not;  and  see  R.  v.  Corporation  of  Penryn,  8  Mod.  R. 
216. 

But  upon  the  issue  taken  whether  T.  H.  was  mayor  at  the  time  of  the 
defendant's  election,  evidence  is  admissible  to  impeach  his  title  dejure  as 
well  as  de  facto.     R.  v.  Smith*  5  M.  &  S.  280. 

The  omission  to  summon  any  one  member  of  a  corporate  body  avoids  the 
meeting.     Kynaston  v.  Mayor  of  Shrewsbury,  Str.  1051. 

Since  the  5  &  6  W.  4,  c.  76,  the  election  of  mayor  must  be  the  first  busi- 
ness done  on  the  9th  November,  and  the  election  of  aldermen  previously  is 
void,  but  the  outgoing  aldermen  may  vote  for  the  election  of  mayor,  but  not 
of  the  new  aldermen.  R.  v.  M'Goivan,  3  Perr.  &  D.  557;  R.\.  Maddy, 
R.  V,  Dudley,  R.  v.  Stanley,  ib. 

RAILWAY  COMPANY. 

Powers  of  how  far  restrained  by  Courts  of  Equity.  Webb  v.  Manchester 
and  Leeds  Railway  Company,  4:  Myl.  &  Cr.  116;  Stonew  Commercial Railioay 
Company,  4  Myl.  &.  Cr.  122. 

Lands  required  to  be  taken  for  the  purposes  of  a  railway,  had  been 
taken  after  an  inquisition  by  the  sheriff;  in  ejectment  by  the  owner,  it  was 
held,  1st,  that  such  inquisition  need  not  state  the  compliance  with  every 
preliminary  required  by  the  Act,  as  a  proviso  and  defeazance,  and  that,  to 
do  away  with  the  effect  of  the  inquisition,  the  non-compliance  ought  to 
come  from  the  other  side  ;  2dly,  that  a  power  to  deviate  from  the  intended 
line  involved  in  it  the  power  to  make  all  necessary  and  incidental  cuttings 
and  embankments  reasonable  and  proper  thereto ;  3dly,  that  the  jdaintifF 
could  not  object  that  the  name  of  a  third  party,  whose  lands  were  taken, 
was  omitted  in  the  reference-book,  and  his  consent  was  sufficient;  and  lastly, 
that  the  powers  of  taking  such  inquisition  being  under  the  original  Act, 
which  had  expired,  but  its  power  revived,  as  if  re-enacted  in  a  subsequent 
Act,  it  was  sufficient,  although  the  payment  of  the  value  found  had  not 
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been  marie  into  the  Bank  until  after  the  expiration  of  the  time  limited  by 
the  orio-inal  Act;  and  that  the  last  Act  gave  effect  to  all  the  proceedings 
taken  under  the  first  Act.  Doe  v.  Bi'istol  and  Exeter  Raihoay  Company, 
6  M.  &  W.  320. 

RAPE,  p.  950. 

The  prisoner  under  the  age  of  14,  was  cliarged  with  carnally  knowing  and 
abusino-  a  child  under  10  years,  the  same  rule  applies  as  to  the  case  of  rape? 
and  he  cannot  be  convicted,  although  proved  to  be  of  full  puberty.  J?,  v. 
J^or^Zaw,  9C.  &P.  118. 

Where  the  prisoner  charge  1  with  an  assault,  with  intent  to  commit  a 
rape,  was  himself  under  14  ;  held,  that  he  could  not  be  convicted,  nor  was 
evidence  admissible  to  show  that  he  was  capable  of  committing  the  offence 
of  rape.     R.  v.  Philips,  8  C.  &  P.  736. 

A  boy  under  the  age  of  14,  when  acquitted  under  the  direction  of  the 
Judge  of  the  crime  of  rape,  is  liable  to  be  convicted  of  the  assault  under 
1  Vict.  c.  35,  s.  11.  i?.  V.  Bromilow,  2  Mo.  122 ;  and  9  C.  &  P.  366.  But  see 
a.  V.  Ba?iks,  8  C.  &  P.  574. 

Althou"-h  it  is  not  necessary  that  the  hymen  should  be  ruptured  where 
penetration  is  proved,  yet  the  jury  may  hesitate  to  conclude  the  latter, 
where  the  rupture  is  not  proved.     R.  v.  M'Bue,  8  C.  &  P.  641. 

If  the  jury  find  penetration,  although  it  may  not  have  proceeded  so  far  as 
to  rupture  the  hymen,  they  ought  to  convict  of  the  offence  of  rape.  R.  v. 
Hughes,  9  C.  &  P.  752. 

Since  9  Geo.  4,  c.  31,  s.  18,  proof  of  penetration  alone  is  sufficient  to  the 
completion  of  the  offence  of  rape  ;  and  proof  of  the  prisoner  being  disturbed 
immediately  after  penetration,  and  before  completion  of  his  purpose,  is  im- 
material.    R.  V.  Allen,  9  C.  £c  P.  31  ;  S.  P.  R.  v.  Jordan,  ib.  120. 

If  the  jury  are  of  opinion  that  non-resistance  arose  from  being  overpowered 
by  actual  force,  or  from  intimidation  by  numbers,  the  jury  ought  to  convict 
of  the  capital  charge  ;  but  if  after  some  resistance  in  the  first  instance,  the 
party  in  a  degree  is  afterwards  consenting,  then  of  the  assault  only.  R.  v. 
Halktt,  9  C.  &  P.  748. 

{Present  Complaint,  p.  9.50.) 

On  the  trial  of  an  indictment  for  a  rape,  the  person  alleged  to  have  been 
ravished  (since  dead)  had  come  home  evidently  suftering  from  recent  vio- 
lence ;  on  her  return  home  she  made  a  statement  as  to  the  injury  she  had  re- 
ceived, and  named  the  persons  who  had  committed  it ;  it  was  held  that  the 
particulars  of  this  statement  could  not  be  given  in  evidence,  as  independent 
evidence,  to  show  who  were  the  persons  who  committed  the  offence,  and 
that  statements  of  this  kind  were  only  admissible  to  confirm  the  evidence 
of  the  prosecutrix,  by  showing  that  she  made  a  recent  complaint  of  the  in- 
jury she  had  received.     R.  v.  Megson,  9  C.  &  P.  420. 

Counsel  can  only  examine  generally  whether  the  prosecutrix  made  com- 
plaint of  the  ill-treatment ;  the  particulars  may  be  asked  on  cross-examina- 
tion.    R.  V.  Walker,  2  Mo.  &  R.  212. 

In  a  case  of  rape,  if  it  were  proved  on  the  part  of  the  prosecution  that  the 
party  alleged  to  have  been  ravished  had  been  kept  out  of  the  way  by  the 
prisoner,  the  Judge  would  allow  her  deposition  before  the  magistrate  to  be 
given  in  evidence  ;  but  where  that  was  not  proved,  and  the  piosecutrix  was 
not  at  the  trial,  evidence  of  complaints  made  by  her  recently  after  the  out- 
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rage  was  rejected,  as  such  evidence  is  received  as  confirmatory  evidence 
only.     JR.  V,  Guttridges,  9  C.  &  P.  471. 

The  criminal  intent  of  the  prisoner  cannot  be  sliown  by  proof  of  former 
attempts,  and  the  jury  must  be  satisfied  that  he  intended  to  complete  the 
offence  at  all  events,  and  notwithstanding  any  resistance.  R.  v.  Lloyd, 
7C.  &  P.  318. 

Where  the  female  consented,  believing  the  i)risoner  to  be  her  husband,  it 
was  held  that  the  offence  did  not  amount  to  a  rape,  but  that  he  might,  un- 
der 1  Vict.  c.  85,  s.  11,  be  convicted  of  assault,  and  sentenced  to  imprison- 
ment and  hard  labour.  R.  \.  Saunders,  8  C.  &  P.  26.5  ;  S.  P.  R.  v.  Williams, 
ib.  286. 

Where  the  party  was  between  the  ages  of  ten  and  twelve,  and  the  ofience 
a  misdemeanor  only,  it  was  held  that  the  consent  would  put  the  charge  of 
assault  out  of  the  question.     R.  v.  Meredith,  8  C.  &  P.  589. 

A  count  for  an  attempt,  alleging  that  the  prisoner  assaulted,  &c.,  was  held 
to  be  bad ;  and  a  second  count  not  alleging  the  age  of  the  child,  was  also 
held  to  be  bad,  and  not  to  be  aided  by  the  word  "  said  "  Ijefore  the  name  of 
the  party,  as  referring  to  the  same  party  in  the  first  count  in  which  the  age 
was  stated.     R.  v.  Martin,  9  C.  &  P.  213;  and  2  Moody,  123. 

But  that  in  such  a  case,  no  penetration  being  proved,  the  prisoner  is  liable 
to  be  indicted,  convicted  of  the  attempt  to  commit  a  statutable  misdemeanor. 
Ib. 

RATE. 

{For  Relief  of  the  Poor,  p.  953.) 

Shoots  growing  from  the  roots  of  oaks  cut  down,  and  which  were  regu- 
larly weeded,  and,  after  50  years'  growth,  cut  regularly  for  colliery  and  fire- 
wood, which  the  sessions  had  decided  not  to  be  saleable  under-wood,  the 
Court  refused  to  disturb  the  decision  :  whether  such  are  to  be  deemed  within 
the  statute  43  Eliz.  c.  2,  must  depend  on  the  mode  of  treatment  by  the 
owner  and  the  limits  of  the  period  in  cuttings,  and  which  are  facts  entirely 
for  the  decision  of  the  sessions.  R.  v.  Narberth  N.  1  P.  &,  D.  500;  and  10 
Ad.  &  Ell.  815. 

Real  property  is  to  be  rated  according  to  its  actual  value,  as  combined 
with  the  machinery  attached  to  it,  without  considering  whether  such  ma- 
chinery be  real  or  personal  property,  so  as  to  be  liable  to  distress  or  seizure 
under  9.fi.fa.,  or  whether  it  would  belong  to  the  heir  or  executor,  landlord 
or  tenant,  at  the  expiration  of  the  lease.  R.  v.  Guest,  2  Nev.  &  P.  663  ; 
8  Ad.  &  Ell.  950.  And  see  R.  v.  Birmingham  and  Staffordshire  Gas  Comp.y 
6  Ad.  &  Ell.  634. 

{On  Corporation  Lands.) 

Where  the  rents  and  profits  of  lands  vested  in  the  corporation,  by  the 
5  &  6  Will.  4,  c.  76  (Municipal  Corporation  Act),  were  received  by  the 
treasurer  of  the  borough  to  the  account  of  the  borough  fund,  and  under 
s.  92,  applicable  to  ^niblic  purposes,  they  were  held  not  to  be  rateable  to  the 
poor.     R.  V.  Liverpool  Mayor,  Sj-c,  1  P.  &  D.  334. 

{On  Canals.) 
Upon  the  construction  of  the  several  Acts  regulating  the  Leeds  and  Liver- 
pool Navigation  Company,  held  that  they  were  liable  to  be  rated  for  the 
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land  occupied  by  tlie  cfinal,  basins,  and  towing-paths,  according  to  the 
general  value  of  tlie  land  immediately  adjoining  them  ;  that  for  branches, 
not  being  part  of  the  original  line,  but  communicating  therewith,  they  were 
to  be  considered  as  part  of  the  whole  navigation,  and  to  be  rated  according 
to  their  amount  in  value  as  mere  land  at  the  time  of  rating  ;  and  that  the 
wharfs  and  quays,  as  well  as  warehouses,  &c.,  were  to  be  rated  according  to 
the  value  of  similar  property  in  the  parish.  B.  v.  Leeds  and  Liverpool  JVa- 
rigation  Comjxiny,  2  N.  &  P.  540  ;  and  7  Ad.  &  Ell.  671  ;  reviewing  and 
supporting  the  case  of  R.  v.  Monmoulhshire  Canal  Company,  3  Ad.  &  Ell. 
G19  ;  5  Nr&  M.  68. 

Where  a  gas  company  had  laid  down  pipes,  &c.  for  the  supply  of  gas, 
through  various  parishes  and  certain  colleges,  &c.,  extra  parochial,  held, 
1st,  that  the  principle  of  rating  the  company  in  one  parish  upon  what 
amount  a  responsible  tenant  would  give  for  the  whole  apparatus,  after 
making  deductions  for  the  wear  and  tear  of  machinery,  &c.,  was  the  correct 
criterion  of  rating  ;  2dly,  that  the  proper  deduction  from  such  rent  was  such 
an  annual  sum  as  would  replace  the  works  when  v/orn  out;  3dly,  that  a 
claim  of  deduction  for  "  the  profits  in  trade,"  of  the  company,  being  inde- 
pendent of  and  beyond  the  rent,  was  properly  disallowed  ;  4thly,  that  the 
distribution  of  the  assessment  in  each  parish,  in  proportion  to  the  amount 
of  profits  received  in  each  respectively,  was  wrong,  the  company  being  liable 
to  be  rated  in  respect  of  its  occupation  in  each  parish,  and  that  none  could 
be  imposed  upon  such  parts  as  were  in  extra-parochial  places,  the  proportion 
of  which  was  to  be  deducted.  R.  v.  Cambridge  Gas  Company,  3  N.  &  P. 
262. 

Where  a  bridge,  standing  in  the  parishes  of  A.  and  W.,  consisted  of  a 
wooden  structure  resting  on  piles  in  the  bed  of  the  river  and  brick  abut- 
ments on  the  sides,  and  in  the  parish  of  J.,  resting  on  piles  in  the  river,  was 
a  toll-house,  occupied  by  the  collector  of  the  bridge  tolls  ;  the  repairs  had 
been  from  time  to  time  done  by  the  appellant,  who  repaired  also  tlie  plank- 
ing of  the  carriage  way,  but  not  the  road  itself  upon  the  bridge,  and  who, 
as  grante  ■  from  the  Crown,  received  the  bridge  tolls.  It  appeared  that  he 
demised  them  by  parol  agreement  to  E.  from  year  to  year,  at  a  rent  to  be 
paid  by  monthly  instalments,  and  secured  by  a  warrant  of  attorney,  but 
there  was  no  grant  or  demise  executed  ;  and  held,  that  there  being  no  de- 
mise of  land  CO  nomine,  and  the  tolls  passing  only  by  deed,  no  interest  passed 
out  of  the  appellant,  who  was  to  be  considered  as  still  in  possession  of  them, 
and  therefore  properly  rated ;  held,  also,  that  as  it  appeared  he  took  under 
a  grant  by  the  description  of  a  toll  traverse,  and  that  it  was  so  described  in 
ancient  documents,  the  sessions  were  warranted  in  so  treating  it.  R.  v. 
Marquis  of  Salisbury,  3  N.  &  P.  47G. 

RECEIPT,  p.  954. 

A  receipt  was  given  by  one  of  several  partners,  without  the  knowledge  of 
the  others;  in  an  action  to  recover  the  partnership  debt,  evidence  is  admis- 
sible to  show  that  the  receipt  was  fraudulently  given  by  a  co-plaintiff:  in  all 
cases  a  receipt  is  only  prima  facie  evidence,  which  admits  of  explanation. 
Farrar  v.  Hutchinson,  1  P.  Sc  D.  437. 
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An  ostler  assisted  in  removing  from  a  waggon,  which  stopped  at  the  inn 
where  he  was  employed,  a  quantity  of  hay  which  had  been  taken  by  the 
waggoner  from  his  master's  stables  and  2:)ut  into  the  waggon,  such  hay  not 
being  allowed  for  the  horses  on  the  journey;  held,  that  the  ostler  was  pro- 
perly indicted  for  receiving,  because,  as  the  haj^  was  not  allowed  for  the 
horses,  the  moment  it  was  removed  by  the  waggoner  to  the  stable  animo 
furandi,  the  larceny  was  complete.     -R.  v.  Gruncell,  9  C.  &  P.  365. 

RECOGNIZANCE. 

{Estreat  of,  p.  957.) 

Where  a  party  entered  into  a  recognizance  to  keep  the  peace  before  a 
single  justice,  and  was  subsequently  convicted  of  an  assault  before  a  petty 
sessions,  and  paid  a  fine  ;  held,  that  the  forfeiture  of  the  recognizance  not 
having  taken  place  at  the  quarter  sessions,  that  court  had  no  power  to 
estreat  it,  the  course  being  by  removal  into  the  superior  court,  and  proceed- 
ing by  sci.fa. ;  held,  also,  that  although  the  order  of  the  quarter  sessions 
might  be  a  nullity,  yet  that  the  party  was  entitled  to  remove  it  by  certiorari, 
in  order  to  its  being  quashed  :  held,  also,  that  since  the  3  Geo.  4,  c.  46,  the 
Court  of  Exchequer  no  longer  retains  jurisdiction  over  recognizances  for- 
feited, taken  either  before  justices  out  of  sessions  or  at  the  quarter  sessions  ; 
and  as  to  the  latter,  it  is  the  duty  of  the  clerk  of  the  peace  to  put  the  law 
in  motion  in  order  to  levy  the  amount,  i?.  v.  West  R.  Yorks.  Justices,  2  Nev. 
&  P.  457. 

RELEASE,  p.  966. 

A  release  has  no  operation  unless  some  debt,  or  demand,  or  cause  of 
action,  exist  at  the  time.     Ashton  v.  Freestone,  2  Scott,  N.  S.  273. 

Upon  the  sale  of  a  policy  of  insurance,  one  of  the  conditions  being  for 
payment  of  interest  on  the  purchase-money,  if  the  completion  of  the  pur- 
chase-money should  be  delayed  ;  held,  that  being  in  the  nature  of  an  addi- 
tional price,  a  release  executed  by  the  plaintiff,  whereby  he  exonerated  the 
defendant  from  the  purchase-money  and  every  part  thereof,  was  a  bar  to 
an  action  for  interest ;  so,  on  the  purchase-money.  Harding  v.  Ambler, 
3  M.  &  W.  279. 

{Pleading,  p.  967.) 

Plea,  in  debt  on  simple  contract,  that  the  plaintiff  covenanted  to  forbear 
suing;  held,  that  although  the  breach  might  render  him  liable  to  action,  it 
was  not  pleadable  in  bar.     Thimblehy  v.  Barron,  3  IM.  &  W.  210. 

A  covenant  by  one  partner  not  to  sue,  cannot  be  set  up  as  a  release  in  an 
action  for  the  partnership  debt.  Walmsley  v.  Cooper,  3  P.  &  D.  149.  See 
further,  Wilkinson  v.  Li7ido,  7  M.&  W.  81. 

{Fraudulent  Release,  p.  967) 

The  Court  will  not  set  aside  a  plea  of  release  given  by  one  of  several 
l)laiutifFs,  unless  a  clear  case  of  fraud  is  made  out  between  the  releasor  and 
the  defendant.  Fraud  upon  the  releasor  is  not  a  ground  for  setting  aside 
the  plea,  since  that  may  be  replied.     Wild  v.  Williams,  6  M.  &  W.  490. 

Where  one  of  several  assignees  of  a  bankrupt  released,  which  was  pleaded, 
the  Court,  upon  the  circumstances,  set  aside  the  plea,  the  plaintiff  being 
indemnified  by  his  co-assignees.     Johnson  v.  Holdsicorth,  4  Dowl.  63. 
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{Presumption of ,  p.  968.) 

To  a  bill  filed  for  payment  of  a  rent-charge,  a  plea  of  26  years'  possession 
of  the  lands  out  of  which  the  same  was  claimed  to  be  payable,  without  ac- 
counting for  or  payment  over  of  any  part  of  the  rents  and  profits,  allowed  ; 
courts  of  equity  presuming  a  release  after  the  same  period,  as  juries  are 
directed  to  presume  it,  whether  the  Statute  of  Limitations  be  applicable  or 
not.     Baldwin  v.  Peach,  1  Younge  &  C.  453. 

Where  upon  an  arrangement  between  a  father  and  son  for  the  payment 
of  the  debts  of  the  latter,  the  father  executed  a  bond  which  was  agreed  to 
be  deposited  in  the  hands  of  certain  referees,  being  intended  as  a  security 
for  the  son's  future  behaviour,  and  they  were  empowered  within  a  certain 
period  to  direct  it  to  be  cancelled  if  they  thought  fit,  which  they  omitted  to 
do  during  the  life-time  of  the  father;  the  Court,  under  the  circumstances, 
being  of  opinion  that  the  bond  was  not  intended  to  operate  as  a  security  for 
the  debt,  but  for  collateral  purposes  merely,  which  had  been  fully  satisfied, 
and  that,  if  that  were  doubtful,  the  conduct  of  the  obligor  during  a  long 
period  and  dealing  with  the  instrument  amounted  in  equity  to  a  release, 
decreed  it  to  be  delivered  up  to  be  cancelled.  Flower  v.  Marten,  2  Myl.  & 
Cr.  459. 

{Effect  of,  p.  968.) 

By  the  release  of  a  debt  by  a  composition  deed,  the  creditor  loses  the 
rio-ht  to  retain  a  written  instrument  deposited  with  him  by  the  debtor  as 
a  "security  for  the  debt.  TLerefore  the  relinquishment  of  such  security, 
for  the  benefit  of  the  debtor,  forms  no  consideration  for  a  parol  promise  by 
the  debtor  to  pay  the  residue  of  the  debt,  beyond  the  amount  of  the  compo- 
sition received  under  the  deed.     Cowper  v.  Green,  7  M.  &  W.  6-33. 

(4  &  5  Vict.  c.  21.) 
Makes  a  deed  of  release  executed  after  15th  May  1841,  and  expressed  to 
be  made  in  pursuance  of  that  Act,  as  effectual  for  the  conveyance  of  free- 
hold estates,  as  a  lease  and  release  by  the  same  parties  ;  and  enacts  that  the 
recital  of  a  lease  for  a  year  in  a  release  executed  before  the  passing  of  this 
Act  shall  be  evidence  of  the  execution  of  such  a  lease  for  a  year. 

REPLEVIN,  p.  969. 

Debt  by  the  assignee  of  a  replevin  bond,  may  be  brought  in  another 
court  than  that  in  which  the  re.  fa.  lo.  is  returnable.  Wilson  v.  Hartley,  7 
Dowl.  461  ;  overruling  the  dictum  in  Sellon's  Pr.  367. 

In  replevin,  upon  the  issue,  no  rent  in  arrear,  the  plaintiff  must  begin. 
Cooper  v.  Egginton,  8  C.  &  P.  748. 

A  replevin-bond  may  be  taken  and  assigned  by  one  of  the  sherifts  of  Lon- 
don in  his  own  name  only.     Thompson  v.  Farden,  1  Scott,  N.  S.  275. 

Non  Tenuit,  p.  878. 

Avowry  for  rent  arrear,  pleas,  1st  a  tender,  2d  non-tenuit.  The  plain- 
tiff proves  a  tender  of  the  rent,  this  does  not  prove  the  tenancy  for  the 
defendant  without  the  aid  of  the  plea  of  tender,  which  cannot  be  allowed 
as  evidence  of  it.     Knight  v.  M'Doioall,  4  P.  &  D .  168. 

Note,  that  Patteson,  J.,  doubting  whether  the  allegation  in  a  plea  can  be 
evidence  at  all  in  the  cause  in  which  it  is  pleaded,  except  as  an  admission 

VOL.   III.  ^    ^ 


1538  APPENDIX  : — REPLEVIN. 

(i.  e.  it  is  presumed  for  the  purposes  of  the  issue  on  that  plea),  says,  "in 
other  proceediugs  between  the  parties,  perhaps  it  may  sometimes  be  made 
available  for  certain  purposes,  but  it  is  not  necessary  to  discuss  this  point  at 
present."     See  Harrington  v.  M'Morris,  5  Taunt.  228. 

In  replevin  against  the  assignee  of  the  reversion  of  part  of  the  premises 
in  respect  of  which  the  rent  accrued,  the  defendant  may  avow  generally, 
and,  stating  the  special  facts,  leave  the  apportionment  of  the  rent  to  the  jury, 
or  may  avow  generally  under  the  statute ;  and  the  Court  may  amend  by 
substituting  an  avowry  at  common  law,  or  by  altering  the  rent  avowed  for, 
according  to  the  fact.     Roberts  v.  Snell,  M.  &  Gr.  577. 

Avowry,  for  20  Z.,  a  half-year's  rent,  pleas  non-tenuit,  and  as  to  part, 
riens  in  arrear ;  it  appeared  that  by  the  lease  the  rent  reserved  was  40  l,  but 
that  under  the  signatures  was  written  a  memorandum,  before  the  execution, 
"  the  allowance  for  the  road  to  be  made  as  usual ;"  held  not  to  be  an  alter- 
ation of  the  rent,  but  to  operate  as  a  mere  covenant,  and  that  it  did  not  sup- 
port the  plea  non-tenuit.     Davies  v.  Stacy,  4  Perr.  Sc  D.  157, 

{Coverture.) 
"Where  the  plaintiff  in  replevin,  after  suing  out  the  writ,  became  coverte, 
it  was  held  that  the  defendant  could  not  give  the  coverture  in  evidence 
under  the  general  issue,  but  should  have  pleaded  it  in  abatement.     Hollis 
v.  Freer,  2  Bing.  N.  C.  719. 

{Satisfaction,  p.  795.) 

Avowry  for  rent,  a  plea  as  to  part,  alleged  that  a  note  had  been  given, 
payable  at  a  time  which  had  not  expired,  but  did  not  state  it  to  have  been 
accepted  in  satisfaction,  nor  that  by  any  agreement  or  circumstance,  the 
right  of  distraining  had  been  suspended ;  this  was  held  to  be  insufficient; 
a  debt  due  for  rent  ranks  with  a  specialty  debt,  and  is  not  extinguished 
by  a  note  which  constitutes  a  debt  of  inferior  degree.  Bavis  v.  Gyde, 
2  Ad,  &  Ell.  623.     See  also  Gage  v.  Acton,  Carth.  511 ;  1  Salk.  236. 

REPUDIATION. 

Where  a  party,  in  entire  ignorance  of  his  legal  right,  and  on  a  represen- 
tation of  a  state  of  things  which  there  was  reason  to  believe  was  known 
to  be  very  different  by  the  party  making  it,  renounced  all  right  to  interfere 
with  or  reserve  money  legally  due  to  him,  it  was  held  that  his  representa- 
tive was  not  bound  thereby.  McCarthy  v.  Decaix,  2  Russ.  &  M.  614. 
(Reversing  the  judgment  below.) 

RES  INTER  ALIOS. 

In  assumpsit  for  a  quarter's  salary,  for  taking  away  a  child  from  the 
plaintiff's  school  without  giving  a  quarter's  notice,  according  to  the  pro- 
spectus delivered  to  the  defendants  ;  it  was  held,  that  another  person  could 
not  be  called  to  prove  the  taking  away  a  child  without  notice,  or  being 
called  upon  to  pay  the  quarter's  salary,  but  that  she  might  prove  that  no 
prospectus  had  been  given  to  her.     Delamotte  v.  Lane,  9  C.  &  P.  261. 

RESTITUTION. 

"Where  the  prisoner  had  left  in  the  care  of  another  a  horse  which  had  been 
clearly  purchased  with  the  proceeds  of  a  bill  which  he  was  found  guilty  of 
stealing,  the  Court  ordered  the  horse  to  be  delivered  to  the  prosecutor.  B. 
T.  Potcell,  7  C.  &  P.  640. 
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REVERSION,  p.  177. 
{Action  for  Injury  to,  by  lohom  brougJd.) 
A  lease  was  granted  to  the  plaintiff  and  his  wife,  and  the  premises  were 
underlet  by  the  plaintiff  to  the  defendant,  and  by  him  underlet  for  a  part  of 
the  term ;  an  action  for  an  injury  to  the  reversion  is  properly  brought  by 
the  plaintiff  alone;  if  the  objection  were  valid,  the  objection  could  only 
have  been  taken  advantage  of  by  plea  in  abatement.  Wallis  v.  Harrison, 
5  M.  &  W.  142;  7  Dowl.  395. 

{Nature  of  the  Injury,  p.  978.) 
Where  the  plaintiff  had  demised  cottages  without  any  exception  of 
mines,  and  the  defendant,  by  excavating  mines  under  the  premises,  had 
injured  the  walls,  it  was  held,  that  the  plaintiff  was  entitled  to  maintain 
case  for  the  injury  to  his  reversionary  interest.  Raine  v.  Alderson,  4  Bing. 
N.  C.  702  ;  and  6  Sc.  691.     And  see  Wells  v.  Ody,  1  M.  &  W.  452. 

An  action  may  be  maintained  by  a  reversioner  in  respect  of  an  injury  by 
raising  a  permanent  obstruction,  to  the  diminution  of  light.  Jesser  v. 
Gifford,  4  Burr.  2141.  Tomlinson  v.  Brown,  cited  ib.  And  per  Lord  Tenter- 
den  in  Shadwell  v.  Hutchinson,  3  C.  &  P.  617.  See  further.  Bell  v.  Twenty- 
man,  1  G.  &  D.  223. 

A  reversioner  cannot  maintain  an  action  on  the  case  for  non-repair  of  a 
road,  which  might  easily  be  repaired,  although  the  value  of  the  premises 
may  be  thereby  deteriorated  for  the  time,  the  injury  not  being  of  a  perma- 
nent nature.     Hopwood  v.  Schofield,  2  Mo.  &  R.  34. 

In  case  for  injury  to  the  plaintiff's  reversionary  interest,  the  defendants 
relied  on  the  provisions  of  the  Building  Act ;  on  a  motion  to  amend  the  plea 
of  not  guilty,  by  adding  "  by  statute,"  and  to  retain  other  pleas  in  defence 
not  furnished  by  the  statute,  it  was  held,  that  the  plea  given  by  the  sta- 
tute remained  unaffected  by  the  new  rules,  and  had  the  same  operation  as 
before  they  were  made,  and  put  in  issue  all  defences  which  would  arise  at 
common  law,  and  leave  was  therefore  given  to  amend  as  prayed,  and  that 
the  other  pleas  might  be  struck  out.  Ross  v.  Clifton,  11  Ad.  &  Ell.  631 ;  and 
1  Gale  &  D.  72. 

(3  ^'  4  Will  4,  c.  27.) 
Where  a  party  interested  in  a  long  term,  sold  the  premises  in  fee  to  a 
railway  company,  having  been  in  possession  above  twenty  years  without 
having  paid  any  rent,  it  was  held  that  the  reversioner  was  barred  ;  and 
semhle,  the  provisions  of  3  &  4  W.  4,  c.  27,  s.  9,  apply  to  cases  where  no  rent 
is  paid,  but  not  to  those  where  no  rent  is  reserved.  Jones,  ex  parte,  4 
Younge  &.  Cr.  466. 

RULES. 

{Neiv.) 

If  a  defendant  plead  not  guilty  "by  statute  "  to  the  declaration,  that  plea 
also  extends  to  a  new  assignment.     Mason  v.  Newland,  9  C.  &  P.  575. 

If  a  defendant  does  not  add  the  words  "  by  statute  "  on  the  margin  of  the 
plea  of  not  guilty,  he  cannot  give  special  matter  in  evidence  to  bring  him- 
self within  an  Act  of  Parliament  which  allows  a  plea  of  not  guilty ;  but 
if  it,  at  the  end  of  the  plaintiff's  case,  appear  that  the  defendant  was  en- 
titled to  notice  of  action  and  to  have  the  venue  laid  in  the  proper  county, 
and  the  plaintiff  gave  no  notice  of  action,  and  the  venue   be  in  a  wrong 

5  p  2 


1540  appendix: — RULES. 

county,  this  is  not  aided  by  the  defendant  having  omitted  to  add  the  words 
"by  statute  "  on  the  margin  of  his  plea.    Mason  v.  Newland,  9  C.  &  P.  575. 
The  effect  of  the  general  issue  by  statute  is  not  altered  by  the  new  rules. 
Boss  V.  Clifton,  1  G.  &  D.  72;  9  Dowl.  1033 ;  11  Ad.  &  Ell.  631. 

SEAL. 

Where  an  Act  of  Parliament  constitutes  a  court  with  a  seal,  it  is  not 
necessary  to  prove  the  seal,  but  the  Court  will  take  judicial  notice  of  it, 
the  seal  itself  being  the  instrument  of  proof.  Doe  v.  Edwards,  1  P.  &  D. 
408. 

SEDUCTION. 

The  daughter  at  the  time  of  her  seduction,  was  in  the  service  of  another 
person,  but  was  to  return  home  to  her  father's  house  when  she  quitted  her 
place,  unless  she  should  immediately  obtain  another  service ;  the  father 
cannot  support  an  action  for  her  seduction.  Blaymire  v.  Haley,  6  M.  &  W. 
55. 

Evidence  of  looseness  of  character  is  admissible.  Carpenter  v.  Wahl, 
3  P.  &  D.  457  ;  11  Ad.&  Ell.  803. 

The  daughter  may  be  cross-examined  as  to  particular  acts  of  unchastity, 
and  witnesses  be  called  to  prove  the  facts  and  the  time  and  place  of  their 
occurrence,  in  mitigation  of  damages,  if  the  jury  believe  the  plaintiff'  to  have 
had  such  intercourse  as  caused  him  to  be  the  father  of  the  child.  Verry  v. 
Watkins,  7  C.  &  P.  308. 

SEQUESTRATION. 

In  debt  for  penalties  under  18  Geo.  2,  c.20,  for  acting  as  a  justice  without 
being  duly  qualified,  it  appeared  that  the  defendant  was  vicar  of  a  living 
under  sequestration,  but  resided  in  the  vicarage-house  ;  held,  that  a  seques- 
tration is  a  charge  within  the  Act,  and  that  it  is  immaterial  how  the 
sequestrator  has  disposed  of  the  profits,  and  that  the  receipt  by  the  vicar 
of  the  stipend  assigned  is  not  a  freehold  qualification,  being  held  not  as 
vicar,  but  under  the  bishop's  licence ;  held,  also,  that  production  of  the 
judgment  roll  and  writ  of  sequestration  was  sufficient  evidence  of  the 
sequestration,  although  the  writ  was  not  awarded  on  the  entry.  Pack  v» 
Tarpley,  1  P.  &  D.  478  j  and  9  Ad.  &  Ell.  468. 

SET-OFF. 

(^Subject  of.) 

The  defendant  cannot  set  off  sums  received  by  the  one  plaintifFas  clerk  to 
the  other,  before  the  partnership,  and  still  remaining  in  the  hands  of  the  other 
plaintiff.     France  and  Hill  v.  White,  8  Dowl.  53 ;  6  Bing.  N.  C.  33. 

If  the  contract  declared  on  be  such  as  would  entitle  the  plaintiff  to 
recover  special  damages,  no  set-off  is  given  by  the  statute,  although  no 
special  damage  be  alleged.     P.  C.  Hardcastle  v.  Netherwood,  5  B.  &  A.  95. 

A  debt  due  from  a  testator  cannot  be  set  off  in  an  action  by  the  executor 
for  money  had  and  received  to  his  use  as  executor.  Schqfield  v.  Corbett, 
6N.&M.  527. 

Where  the  defendant  in  his  set-off  sought  to  avail  himself  of  overcharges 
paid  to  the  plaintiff  by  a  third  party,  who  settled  the  previous  bills  for  the 
defendant,  it  was  held,  that  such  third  party  being  dead,  the  accounts  could 
not,  in  the  absence  of  fraud,  be  opened.     Lawes  v.  Eastmurey  8  C.  &  P.  205. 
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{Without  Plea,  p.  991.) 

In  assumpsit  on  a  quantum  mei-uit  for  labour,  the  defendant  may  give 
in  evidence  the  amount  of  beer  supplied  to  the  plaintiff's  men,  although 
not  pleaded  as  a  set-off,  as  it  may  be  that  the  plaintiff  deserves  to  be  paid 
less  if  the  defendant  supplied  his  men  with  beer.  Grainger  v.  Rayboulcl, 
9  C.  &  P.  229. 

Debt  for  work  and  labour,  an  agreement  having  been  made  to  do  the 
work  for  40 Z.,  and  all,  except  to  the  amount  of  21.  13s.  4c?.,  having  been 
disposed  of  under  pleas  of  jjayment,  &c.,  the  defendant  may,  under  the 
plea  of  non-indebitatus,  show  that  the  work,  to  the  amount  of  21.  13s,  4c?., 
was  done  by  himself,  without  pleading  this  by  way  of  set-off.  Turner  v. 
Diaper,  2  Scott's  N.  S.  447. 

On  a  contract  for  repairs  it  was  stipulated,  that  if  not  completed  within 
a  certain  time,  the  builder  should  forfeit  51.  for  every  week,  to  be  deducted 
from  what  might  remain  due  on  the  completion  of  the  works  ;  the  party  may 
either  deduct  the  penalty  as  a  set-off,  or  recover  it  in  an  action.  Duckworth 
V.  Alison,  1  M.  &  W.  412. 

{Under  particular  Pleas,  p.  994.), 

Since  the  Rule  of  Hil.,  4  W.  4,  a  defendant  cannot  give  evidence  of  a 
set-off  upon  a  mere  notice  ;  it  must  be  specially  pleaded,  and  the  Judges  are 
not  restrained  by  the  proviso  contained  in  the  3  &  4  VV.  4,  c.  42,  s.  1,  from 
making  the  rule  as  to  pleading  such  matter  of  set-off.  Graham  v.  Partridge, 
1  M.  &  W.  395. 

Pleas  in  assumpsit,  of  part  payment  and  set-off,  which  the  plaintiff  con- 
sented to  allow ;  held,  that  he  was  entitled  to  a  verdict  on  the  count  for 
goods  sold,  but  that  the  amounts  allowed  should  be  indorsed  on  the  postea. 
Butt  v.  Burke,  7  C.  &  P.  806. 

The  new  rules  of  pleading  do  not  apply  to  replications ;  where,  therefore, 
the  plaintiff  replies  non  indeb.  to  a  set-off  pleaded,  and  which  the  defendant 
established,  it  is  not  competent  to  the  plaintiff  to  prove  that  the  sum  so 
proved  had  been  paid,    as   being  beside  the  issue.      Broivn  v.  Daubeny, 

4  DowL  585,     S.  P,  Jackson  v,  Robinson,  8  Dowl,  622. 

It  being  no  longer  necessary  in  the  action  of  debt  to  consider  the  plain- 
tiff's demand  as  a  precise  sum,  and  a  defendant  being  in  the  same  condi- 
tion, as  to  pleas  of  set-off,  &c.  in  debt,  as  in  assumpsit,  he  is  not  entitled 
under  a  plea  of  set-off  to  the  whole  declaration,  where  the  defendant  proves 
a  less  sum  to  be  due  to  him  from  the  plaintiff  than  the  latter  has  esta- 
blished, to  have  the  verdict  on  the  issue  found  for  him  as  to  the  part  which 
he  has  proved  ;  bu+  he  is  only  so  entitled  where  the  sum  proved  under  the 
plea  of  set-off  covers  all  that  is  not  met  by  the  other  pleas.     Tuck  v.  Tuck, 

5  M.  &  W.  109  ;  and  7  Dowl.  373.     And  see  Cousins  v.  Paddon,  2  Cr,  M.  &  R. 
547. 

In  an  action  by  a  banker  as  indorsee,  against  his  customer  as  acceptor  of 
a  bill  of  exchange  for  67  Z.,  the  defendant  pleaded  to  the  whole  declaration 
a  plea  of  set-off  for  money  had  and  received  ;  it  was  proved  that  the  banker 
had  a  balance  of  37?.  in  his  hands  belonging  to  the  defendant,  for  which 
latter  amount  the  banker  refused  to  honour  the  defendant's  cheque,  alleging 
that  he  held  the  37  Z.  on  account  of  this  overdue  acceptance  :  held,  that  the 
issue  on  the  plea  of  set-off  must  be  found  for  the  plaintiff,  because  it  was 
pleaded  to  the  whole  declaration,  and  not  pleaded  as  to  37 Z.  only  ;  but  tlmt 
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the  jury  ought  to  allow  the  37/.  in  reduction  of  the  damages,  Barnes  v. 
Butcher,  9  C.  &  P.  7-2.5. 

In  indebitatus  assiunpsit  for  work  and  services,  the  defendants  pleaded 
that  the  claim  was  in  respect  of  wages  for  work  done  by  plaintiff  as 
master  of  a  boat  used  by  defendants  for  the  carriage  of  goods,  they  being 
common  carriers,  and  that  it  was  agreed  that  the  plaintiff,  as  master  of  the 
boat,  should  be  chargeable  for  all  pilferings,  losses  and  damages  to  goods 
under  his  charge,  and  that  the  amount  should  be  deducted  from  his  wages, 
and  might  be  jileaded  as  a  set-off;  the  plea  then  alleged  the  pilfering  of  a 
pipe  of  wine  while  under  plaintiff's  charge,  and  claimed  to  set  off  the 
damage  sustained  by  defendants  in  consequence  thereof  against  the  plain- 
tiff's claim  :  held  that  the  replication,  de  injuria,  was  bad  ;  held  also,  by 
Abinger,  C.  B  ,  that  the  plea  was  bad  as  amounting  to  the  general  issue. 
Cleworth  v.  Pichford  Sf  others,  8  Dowl.  873. 

Debt  for  goods  sold  and  delivered  and  on  an  account  stated ;  the  parti- 
culars claimed  Ql.  lis.  Qd.;  the  defendant  pleaded  as  to  all  except  two 
sums  of  1 Z,  Os.  6c?,  and  8?.  17s.,  nunquam  indebitatus;  as  to  IZ,  Os,  Q d., 
payment  into  court;  and  as  to  8Z.  17s,,  a  set-off.  Issue  on  the  first  and 
third  pleas;  the  plaintiff  took  out  of  court  the  money  paid  in  under  the 
second.  Semble,  that  upon  this  record  the  plaintiff  had  nothing  to  prove,  and 
that  the  only  issue  was  on  the  defendant,     Newhall  v.  Holt,  6  M,  &  W.  602. 

SETTLEMENT. 

(  By  Birth,  p.  998.) 

The  appellants  prove  that  the  mother  of  the  child  has  a  place  of  settle- 
ment;  this  put  an  end  to  the  prima  facie  settlement  of  the  child  by  birth, 
B.  V.  St.  Mary's,  Leicester,  5  N.  &  M.  215, 

The  sessions  book  containing  a  regular  caption,  stating  the  authority  of 
the  sessions,  and  having  the  order  set  out,  (it  not  appearing  that  there  was 
ever  any  other  record,)  is  admissible  to  prove  the  quashing  of  the  order  of 
removal  of  the  pauper's  parent  to  the  appellant  parish  ;  and  such  an  adju- 
dication in  1824  is  prima  facie  evidence  of  the  parent's  settlement  being  in 
some  other  parish ;  and  it  appearing  that  the  child  was  unemancij^ated  in 
1817,  the  Court  will  presume  that  he  continued  so,  although  it  was  not 
shown  that  he  had  returned  to  his  parent's  family  whilst  under  21.  H,  v. 
Yeaveley,  1  P.  &  D.  60. 

{Hiring  and  Service — Contract  of  Hiring,  p.  998.) 

Several  hirings  for  less  periods  than  for  a  year,  were  held  to  be  sufficient 
for  the  purpose  of  gaining  a  settlement,  under  3  &  4  W.  &  M.  c.  11,  if  the 
master  obtained  the  dominion  over  the  servant  for  an  entire  year.  It.  v. 
Ravenstondale,  3  P.  &  D.  469, 

Service  under  a  hiring  for  a  year,  during  which  the  *  4  &  5  Will.  4,  c,  76, 
passed,  was  held  not  to  be  united  with  previous  service,  although  com- 
pleting a  year  before  the  passing  of  the  Act.  li.  v.  St.  John  the  Evangelist, 
6  Ad.  &  Ell.  300  n. 

So  where  the  pauper  served  under  a  monthly  hiring  until  Michaelmas 
1833,  when  she  engaged  for  a  year  (the  4  &  5  Will.  4,  c.  76,  s.  65,  coming 
into  operation  on  14  August  1834),  it  was  held  that,  the  contract  of  hiring 

*  This  statute  abolishes  settlements  by  hiring  aud  service  or  by  office. 
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and  service  not  having  been  completed  at  the  time  of  the  Act  passing,  no 
settlement  was  obtained.     R.  v,  Rettenden,  1  Nev.  &  P.  448. 

A  party  appointed  turnkey  to  a  county  bridewell,  being  hired  by  the 
keeper,  subject  to  the  ajjprobation  of  the  visiting  justices,  and  paid  by  the 
county  treasurer,  is  not  a  servant  either  of  the  justices  or  of  the  keeper. 
R.  V.  Sharslwlt,  6  N.  &  M.  8. 

Where,  upon  the  hiring,  the  servant  told  his  master  he  should  want 
some  time  to  go  to  his  feast,  and  the  master  agreed  that  he  should  have  a 
holiday  for  that  purpose,  it  was  held  to  be  an  exceptive  hiring.  R.  v. 
Threkingkam,  8  Ad.  &  Ell.  8GG. 

The  pauper  was  hired  from  5th  April  to  5th  April,  to  do  the  work  of  a 
colliery,  and  was  to  forfeit  the  same  pay  for  the  days  he  should  lay  him- 
self idle  as  he  should  receive  when  laid  idle  by  the  proprietors,  except  on 
pay  Saturdays  (every  alternate  one),  when  the  pit  was  going  single  shift ; 
and  he  was  to  do  a  full  day's  work  on  every  working  day,  except  a 
single  shift  pit  on  pay  Saturdays,  (a  day  of  twelve  hours  being  single  shift, 
and  when  working  all  the  twenty-four  hours  being  double  shift),  or  to 
forfeit  2  s.  Qd.  for  every  default ;  when  the  pit  was  working  double  shift,  the 
men  made  twelve  shifts  of  twelve  hours  in  alternate  fortnights  respectively, 
and  the  proviso  as  to  working  single  shift  on  pay  Saturdays  applied  only 
to  men  working  twelve  shifts  in  the  fortnight ;  the  pauper  worked  some- 
times single  and  sometimes  double  shift ;  held,  that  the  hiring  was 
exceptive.     R.  v.  Cowpen,  5  Ad.  &  Ell.  333;  and  6  N.  &  M.  559. 

As  to  defective  contracts  of  apprenticeship,  see  below.  Apprenticeship. 

Where,  by  the  terms  of  the  contract  with  the  father,  the  son  was  to  serve 
the  master  for  a  certain  period  in  his  business  of  a  wheelwright,  the  master 
to  pay  5Z.  to  the  son  at  the  expiration  of  the  term,  the  father  to  find  his  son 
clothes  and  other  necessaries,  and  the  master  to  provide  him  meat  and 
lodging,  it  was  held  to  amount  to  a  contract  of  hiring  and  service  only, 
and  not  of  apprenticeship.     R.  v.  Billlnghay,  1  N.  &  P.  149. 

Where  the  sessions  lay  before  the  Court  a  written  document,  it  is  a  ques- 
tion of  law  as  to  what  is  its  effect;  where  the  hiring  and  service  are  made 
viva  voce,  it  is  a  question  of  fact ;  and  the  Court  cannot  attend  to  anything 
which  takes  place  at  the  sessions  which  is  not  stated  in  the  case  ;  as  whether 
conversations  at  the  time  of  the  contract  were  receivable  or  not.     Ibid. 

{Service,  p.  1001.) 

A  residence  by  a  servant  at  his  father's  house,  in  a  different  parish,  having 
left  his  master's  house  during  illness,  is  a  sufficient  residence.  R.  v.  East 
Winch,  4  P.  &  D.  342 ;  and  see  R.  v.  Sutton,  5  T.  R.  657  ;  R.  v.  Bremerchion, 
3  B.  &  Ad.  420. 

Secus,  in  case  of  residence  from  accident,  R.  v.  St.  James  in  Bury  St, 
Edmunds,  10  East,  25.     R.  v.  St.  Lawrence,  Ludloio,  4  B.  &  Aid.  660. 

{Apprenticeship— Proof  of  Contract,  p.  1001.) 
It  is  a  question  for  the  sessions  whether  a  contract  be  one  of  hiring  or 
apprenticeship  ;  the  test  being,  what  was  the  object  of  the  parties?  If  that 
be,  of  one  to  teach  and  the  other  to  learn,  it  will  be  a  contract  of  appren- 
ticeship ;  and  it  is  not  necessary  that  the  word  "  teach"  or  "learn"  should 
be  expressly  used.     R.  v.  Great  Wishford,  5  N.  &  M.  540. 

At  the  time  of  the  binding  to  a  carpenter,  the  master  declared  he  would 
take  no  apprentice  unless  he  would  agree  to  work  on  the  land  as  well  as 

5f  i 
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at  the  trade,  and  the  sessions  found  that  it  was  a  contract  of  hiring  and 
service ;  the  Court,  upon  tlie  facts,  held  that  it  was  a  defective  contract  of 
apprenticeship,  and  quashed  the  order  of  sessions.  R.  v.  Ightham,  6  N.  & 
IM.  320;  and  4  Ad.  &  Ell.  937. 

The  pauper,  being  of  age,  entered  into  a  contract  of  apprenticeship  in  a 
foreign  country,  under  which  he  served  and  resided  in  this  country  40  days  ; 
he  gained  a  settlement.     R.  v.  Closworth,  1  N.  &  P.  437. 

Where  the  binding  was  within  a  local  jurisdiction,  but  over  which  the 
county  justices  had  a  concurrent  one,  an  order  of  allowance  by  two  county 
Justices  only,  was  held  to  be  sufficient;  and  the  Court  will  presume  notice  to 
have  been  duly  proved  before  them,  without  which  they  would  not  have 
properly  allowed  the  indentures.  R.  v.  Witney,  6  Nev.  &  M.  652;  and 
5  Ad.  &  Ell.  1^1. 

Where  lOZ.,  part  of  the  premium,  were  paid  by  charity  trustees,  and  alone 
expressed  as  the  consideration  in  the  indenture,  and  by  a  private  agreement 
between  the  grandfather  of  the  apprentice  and  the  mistress,  the  former  was 
to  make  it  up  25  Z.,  but  the  transaction  was  unknown  to  the  trustees,  it  was 
held,  that  such  agreement  was  a  binding  agreement,  and  avoided  the  inden- 
ture for  not  stating  the  full  consideration,  as  required  by  8  Anne,  c.  9, 
s.  39.     R.  v.  Amersham,  6  N.  &  M.  12.     See  R.  v.  Baildon,  3  B.  &  Ad.  427. 

Indentures  fraudulently  ante-dated,  with  the  view  of  contravening  5  Eliz. 
c.  4,  s.  31,  are  altogether  void,  although  the  appellant  parish  was  no  party 
to  the  fraud.     R.  v.  Barmston,  3  N.  &  P.  167. 

Where  the  service  was  under  the  indenture  with  a  second  master,  ex- 
pressly with  the  assent  of  the  original  one,  it  is  immaterial  whether  the  second 
master  knew  of  the  pauper  being  an  apprentice  or  not.  R.  v.  Sandhurst, 
1  Nev.  &  P.  296.     And  see  R.  v.  Banbury,  o  B.  &  Ad.  176. 

Where  the  paujjer  returned  to  his  father  in  consequence  of  illness,  and 
resided  above  forty  days,  until  the  indentures  were  cancelled,  during  which 
time  his  master  occasionallj'^  visited  him,  and  asked  him  to  carry  about  and 
sell  tickets  for  the  disposal  of  articles  manufactured  by  him,  by  way  of  lot- 
tery, giving  him  1  s.  a  ticket,  it  was  held,  that  such  residence  and  service 
were  connected  with  the  apprenticeship,  and-that  a  settlement  was  gained  in 
the  father's  parish,  and  was  not  affected  by  any  illegality  of  such  employ- 
ment.    R.  V.  Somerby,  1  P.  &  D.  180. 

The  pauper,  an  illegitimate  child,  resided  with  his  mother  and  a  man 
whom  she  married,  in  parish  B.,  and  was  maintained  by  them.  While  so 
resident  he  was  apprenticed  (by  a  charitable  institution)  to  his  mother's 
husband  for  seven  years,  to  learn  the  trade  of  a  bricklayer.  He  resided 
with  his  mother  and  her  husband  as  before,  during  the  seven  years.  During 
that  time  he  never  was  taught  nor  served  in  the  trade  of  a  bricklayer,  but 
worked  at  odd  jobs  about  the  house  when  he  liked,  and  sometimes  did  work 
in  the  trade  of  a  potter,  under  contracts  of  hiring  entered  into  by  his 
master's  consent,  with  various  persons  in  B.,  paying  his  master  a  part  of  his 
wages  for  maintenance,  and  disposing  of  the  rest  as  he  chose.  The  pauper 
gained  a  settlement  by  residence  in  B.  during  the  apprenticeship,  under 
the  Stat.  3  &  4  W.  &  M.  c.  11,  s.  8.     R.  v.  Burslem,  11  A.  &  E.  52. 

A  parish  apprentice,  bound  for  seven  years  to  A.,  served  him  for  four 
years,  when  A.  agreed  with  B.,  who  carried  on  the  same  business  in  another 
parish,  that  the  pauper  should  work  for  B.,  B.  paying  5s.  a  week  to  A.  out 
of  the  pauper's  earning?.     The  pauper  accordingly  went  and  continued  to 
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work  for  B.  till  the  end  of  liis  apprenticesliip,  with  the  exception  of  ten 
days,  when  he  was  sent  for  by  A.  to  assist  him  during  illness,  B.  paid  A. 
at  the  rate  agreed  upon,  deducting  the  ten  days'  absence  during  A.'s  illness. 
There  being  no  consent  of  justices,  this  was  a  "placing  out"  or  "putting 
away  "  of  the  apprentice,  within  56  Geo.  3,  c.  139,  s.  9,  and  no  settlement  was 
gained  by  the  service  under  B.  R.  v.  Wainfleet  All  Saints,  3  P.  &  D.  72; 
1 1  A.  &  E.  656. 

Where  a  parish  apprentice  received  a  general  permission  from  his  master 
to  seek  work  where  he  could,  and  he  did  so,  and  resided  above  40  days  in 
the  appellant  parish  prior  to  the  passing  of  the  56  Geo.  3,  c.  139,  after 
which  his  master  was  made  acquainted  with  and  expressed  his  assent  to 
such  service;  it  was  held,  not  to  be  an  assent  (by  relation  back)  to  the 
particular  service  prior  to  the  statute,  and  after  the  statute  no  valid  assign- 
ment could  take  place  but  with  assent  of  justices.  R.  v.  Maidstone, 
6  N.  &  M.  545;  and  5  Ad.  &  Ell.  326. 

{Serving  an  office,  p.  1003.) 
A  verbal  appointment  by  the  rector  to  the  office  of  parish-clerk  and  sex- 
ton is  sufficient,  and  the  execution  of  the  duties  and  receipt  of  the  emolu- 
ments were  held  to  give  a  settlement,  although  at  the  time  of  the  appoint- 
ment the  party  was  not  settled  in  the  parish ;  and  semble,  no  notice  need  be 
given  to  the  parish.     R.  v.  Bobbing,  1  N.  &  P.  166. 

{Renting  a  Tenement  —Separate  and  Distinct,  Sfc,  y.  1004.) 

Under  the  words  ''  separate  and  distinct,"  in  6  Geo.  4,  c.  57,  the  tenant 
must  be  unconnected  with  any  other  person,  and  be  a  separate  occupier ; 
no  settlement  is  gained  where  the  tenement  is  hired  by  distinct  persons 
as  joint  tenants,  although  the  quota  paid  by  the  pauper  amount  to  IQl. 
R.  V.  Caverswall,  1  P.  &  D.  426. 

Where  the  pauper  hired  a  granary,  consisting  of  an  entire  floor  above 
another,  but  having  no  communication  with  it,  and  only  entered  externally 
by  a  ladder  from  the  ground,  it  was  held  not  to  be  a  separate  and  distinct 
tenement  to  confer  a  settlement.  R.  v.  Henley-iipon-Thames,  1  N.  &  P. 
445. 

But  where  a  house  consisted  of  three  floors,  and  the  access  to  each  was 
by  separate  outer  doors,  it  was  held,  that  the  occupier  of  one  floor  had  a  dis- 
tinct tenement  within  the  statute.  R.  v.  Usworth  and  Biddick,  5  Ad.  & 
Ell.  261. 

{Occupation,  p.  1004.) 

Upon  the  construction  of  1  Will.  4,  c.  18,  the  subject-matter  which  forms 
the  tenement  must  be  occupied ;  where,  therefore,  the  pauper  hired  two 
cottages  and  three  acres  of  land  at  an  entire  rent,  and  let  off  one  cottage, 
the  one  he  occupied  himself  with  the  land,  although  of  the  value  of  10/.,  was 
held  to  be  insufficient  to  gain  a  settlement.     R.  v.  Berkswell,  1  N.  &  P.  432. 

Where  the  pauper  hired  a  house  and  land,  and  let  the  growing  crops,  it 
was  held  that  he  was  not  an  occupier  of  the  tenement  for  the  whole  year 
within  the  St.  1  W.  4,  c.  18 ;  and  where  the  pauper  before  the  end  of  the 
year  removed  his  family  and  goods,  but  a  son  who  had  previously  resided 
with  him,  but  boarded  with  his  master  in  another  part  of  the  parish,  by 
the  direction  of  his  father  continued  to  sleep  in  the  house  until  the  year 
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expired,  it  was  held  not  to  be  a  continuance  of  the  father's  occupation.     R. 
V.  Pahefield,  0  N.  &  M.  IG. 

So,  where  the  father  left  a  portion  of  his  goods  which  he  could  not  con- 
veniently remove  ;  and  the  payment  of  the  rent  by  a  trustee  to  whom  the 
pauper  had  assigned  his  goods  in  trust  to  pay  the  rent  and  taxes  and  his 
debts,  was  held  not  to  be  a  paj^ment  by  the  tenant  within  the  statute.   Ibid. 

A  tenement  of  the  annual  value  of  17  I.  is  let  to  A.  and  B.  A.  alone 
occupies  and  pays  all  the  rent;  he  gains  no  settlement.  R.  v.  Aberdaron, 
1  G.  &  D.  178. 

A  party  hiring  and  residing  in  a  house  of  sufficient  value  for  a  year,  does 
not  defeat  a  settlement  under  1  Will.  4,  c.  18,  by  permitting  persons  to 
occupy  beds  for  the  night,  where  he  retains  the  control  over  the  whole 
house.     R.  V.  St.  Giles-iti-the-Fields,  6  N.  &  M.  1. 

Where  an  agreement  throughout  had  reference  to  wages  and  service,  and 
the  sessions  had  found  that  the  occupation  of  a  cottage  was  in  the  character 
of  servant  and  not  of  tenant,  the  Court  refused  to  interfere  with  their  deci- 
sion,    R.  V.  Snape,  1  N.  &  P.  429. 

Where  the  owner  of  flax-mills  was  the  proprietor  of  the  cottage  of  the 
pauper,  whose  children  worked  at  the  mill,  and  the  rent  agreed  to  be  paid 
by  the  pauper  was  to  be  deducted  from  the  children's  wages,  but  the  pauper 
never  was  the  servant  of  the  employer,  it  was  held,  that  although  the  occu- 
pation was  ancillary  to  the  service  of  his  children,  yet,  it  not  being  found 
to  have  been  for  the  purpose  of  the  service,  the  pauper  gained  a  settlement. 
R.  V.  Bishopton,  1  P.  &  D.  598  ;  S.  C.  10  Ad.  &  Ell.  824. 

Where  the  pauper  occupied  and  paid  10 1,  rent,  it  was  held  that  his  settle- 
ment was  not  invalidated  by  the  fact  that  the  tithe,  amounting  to  Gs.,  was 
paid  by  the  landlord.  R.  v.  St.  John's  Bedwardine,  3  N.  &  P.  302  j  and  see 
R.  V.  Thurmaston,  1  B.  &  Ad.  731. 

The  pauper  rented  a  cottage  and  garden  (of  less  value  than  10  Z.  by  them- 
selves), together  with  a  ferry  and  the  use  of  a  boat  and  line,  for  which 
together  he  paid  10/. ;  the  right  of  ferry  ought  to  be  included  in  estimating 
the  value  of  the  cottage.     R.  v.  Fladbury,  2  P.  &  D.  471. 

{Coming  to  settle, -p.  1004.) 

The  '*  coming  to  settle  "  animo  morandi,  is  a  fact  to  be  determined  by  the 
sessions,  and  with  whose  finding  the  Court  will  not  interfere,  unless  they  see 
such  finding  to  be  necessarily  wrong  on  the  facts  stated ;  where  sxich  finding 
was  repugnant  to  the  facts  stated,  the  Court  held  that  it  was  not  con- 
cluded by  the  finding  of  the  sessions.     R.  v.  Woolpit,  3  N.  &  M.  526. 

{By  payment  of  rates,  p.  1005.) 

The  1  Will.  4,  c.  18,  extends  to  settlements  by  payment  of  rates,  as  well 
as  by  renting  ;  where,  therefore,  the  pauper  had  occupied  for  a  year  a  tene- 
ment exceeding  10  Z.  a  year,  and  had  paid  all  the  parochial  rates  made  dur- 
ing such  occupation,  it  was  held  that  the  settlement  was  gained,  although  he 
had  not  paid  the  rent  due  for  the  last  quarter.  R.  v.  Brighton,  1  G.  &  D.  54. 

Where  the  occupation  of  the  tenement  rated  is  such  as  to  satisfy  the  pro- 
visions of  6  Geo.  4,  c.  57,  the  settlement  is  not  affected  by  the  1  Will.  4, 
c.  18.     R.  V.  Stoke  Damarel,  1  N.  &  P.  453. 

{Order, production  of,  p.  1005.) 
Where  on  an  appeal  against  an  order  of  removal,  the  sessions  having,  ac- 
cording to  the  old  rule  in  Burn,  required  the  appellants  to  produce  the 
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orio-inal  order,  or  if  only  a  copy  were  served,  to  give  notice  to  produce  the 
original  which  had  not  been  done,  refused  to  receive  the  copy  in  evidence ; 
it  was  held  to  be  correct,  and  that  the  4  &  5  W.  4,  c.  7(5,  had  not  altered 
the  law  so  as  to  render  the  ancient  practice  no  longer  apphcable  or  legal. 
R.  V.  Sussex  Justices,  9  Dowl.  125. 

{Effect  of,  p.  1005.) 

An  appellant  having  given  a  statement  of  the  grounds  of  appeal  rightly 
sio-ned  by  the  parish  officers,  is  not  estopped  from  showing  that  it  is  by 
the  proper  number,  although  the  notice  of  appeal  may  have  been  signed  by 
a  greater  number;  the  order,  good  on  the  face  of  it,  having  been  quashed 
at  the  instance  of  the  respondents,  from  not  being  prepared  with  proof  of 
facts,  is  to  be  taken  as  having  been  quashed  on  the  merits,  and  the  decision 
of  the  sessions  is  conclusive.     B.  v.  Church  Knowle,  2  N.  &  P.  359. 

The  pauper  was  removed  by  an  order  not  appealed  against,  from  A.  to 
the  parish  of  B.,  in  the  county  of  S.,  that  parish  consisting  of  two  town- 
ships a  and  B.,  in  the  county  of  S.,  jointly  maintaining  their  own  poor, 
and  of  a  third  township  in  the  county  of  W.  maintaining  its  poor  separately ; 
setnble  the  order  would  be  conclusive,  on  that  part  of  the  parish  oi  B., 
which' was  in  the  county  of  S.;  and  the  townships  of  C.  and  D.  having 
afterwards  been  directed  by  mandamus  to  maintain  their  poor  separately, 
and  the  pauper  having  been  subsequently  removed  to  the  township  of  C, 
it  was  held  that  the  latter  township  was  not  concluded  by  the  former 
order.     R.  v.  Oldbury,  5  Nev.  &  M.  547. 

Where  the  order  of  removal  was  founded  upon  a  statement  in  the  exami- 
nation of  renting  a  tenement  during  a  particular  period,  which  proved  to 
be  erroneously  stated,  and  the  order  was  quashed,  such  order  of  sessions  is 
conclusive,  and  a  subsequent  order  made  upon  a  fresh  examination  stating' 
the  period  correctly,  was  quashed.     R.  v.  Clint,  11  Ad.  &  Ell.  624,  n. 

A  pauper  was  removed  with  his  wife  and  six  children  (named)  by  an  order 
confirmed  on  appeal,  and  by  a  subsequent  order,  a  child  born  during  the 
marriage,  but  not  named  in  the  first  order,  and  unemancipated,  was  removed 
to  the  same  parish ;  held,  on  appeal  against  the  latter  order,  that  although 
the  former  one  was  conclusive  as  to  all  the  facts  stated  in  it,  it  was  com- 
petent to  the  appellants  to  show  a  state  of  facts  which  had  arisen  subse- 
quently, viz.  that  by  a  decision  of  the  Ecclesiastical  Court  the  marriage  had 
been  declared  void  ab  initio— and  so  to  defeat  the  derivative  settlement. 
R.  V.  W7je,  3  N.  &  P.  6. 

(Notice  of  Appeal,  Sj-c,  p.  1008.) 
Under  the  4  &  5  Will.  4,  c.  76,  s.  79,  the  notice  of  chargeability  must  be 
served  by  the  removing  parish,  together  with    the  copy  of  the  order  of 
removal.     R.  v.  Brixham,  3  N.  &  P.  408. 

The  statement  of  the  grounds  of  appeal,  signed  by  the  majority  ot  the 
parish  officers,  is  sufficient;  and  so  semb.,  service  on  one  only,  if  without 
fraud  R.  V.  Warwickshire  Justices,  2  Nev.  &  P.  153 ;  and  6  Ad.  &  Ell.  873. 
And  see  R.  v.  Derby  Justices,  1  Nev.  &  P.  703 ;  and  6  Ad.  &  Ell.  885. 
An  order  of  removal  was  served  on  the  18th  of  March,  the  next  sessions 
were  held  on  the  8th  of  April.  By  the  practice  of  the  sessions,  seven  days' 
notice  of  appeal  was  required  ;  held,  that  since  the  4  &  5  W.  4,  c.  76  s.  78, 
the  Midsummer  sessions  following  was  the  next  practicable  sessions  for  the 
purpose  of  appealing.     A\  v.  The  Justices  of  Herefordshire,  8  Dowl.  038. 
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Service  of  the  notice  of  appeal  on  an  attorney,  although  ap])earing  to  be 
the  attorney  of  the  respondent  parish,  is  insufficient ;  but  the  sessions  having 
a  power  to  adjourn,  they  may  receive  the  appeal,  although  no  statement  of 
the  grounds  have  been  given  ;  the  4  &  5  Will.  4,  c.  76,  s.  81,  only  prevents 
the  appeal  being  heard:  the  statement  of  grounds,  and  notice  of  appeal,  are 
to  be  considered  separate  instruments.     H.  v.  Kimbolton,  1  Nev.  &  P.  GOG. 

On  appeal  against  an  order  of  removal,  the  appellants  (under  stat.  4  &  6 
W.  4,  c.  76,  s.  81,)  served  a  statement  of  grounds  of  objection,  which  only 
impugned  the  alleged  settlement.  On  the  hearing  of  the  appeal,  the  bench, 
being  equally  divided,  adjourned  the  case  to  the  next  sessions.  Before  the 
next  sessions,  the  appellants  served  another  statement,  containing  an  objec- 
tion to  the  notice  of  chargeability  under  sect.  79.  The  sessions  having 
quashed  the  order  of  removal,  on  the  objection  last  mentioned,  it  was 
held,  that  the  objection  ought  not  to  have  been  entertained,  since  it  was 
not  mentioned  in  the  original  statement  of  grounds  of  appeal ;  and  the  Court 
sent  the  case  back  to  sessions  to  be  heard  on  the  merits.  R.  v.  Arlecdon,  11 
A.  &  E.  87. 

The  grounds  of  appeal  required  to  be  stated  in  the  notice  are  not  confined 
to  those  on  which  evidence  is  to  be  given,  and  the  sessions  were  therefore 
held  to  be  justified  in  refusing  to  hear  objections  as  to  defects  on  the  face  of 
an  order  of  removal.  Quaere,  if  the  omission  to  state  the  names  and  ages 
of  children  removed  be  7iecessarily  bad?  R.  v.  Witheenwick,  1  Nev.  &  P. 
423. 

(Requisites  of  Notice,  particularity.) 

By  sect.  81  of  the  4  &  5  W.  4,  c.  76,  the  grounds  of  appeal  must  be  ex- 
pressly stated  in  the  notice ;  where,  therefore,  the  notice  only  states  that 
the  pauper  is  settled  in  the  appellant  parish,  evidence  of  a  settlement  by 
hiring  and  service  is  inadmissible.     R.  v.  Eastville,  1  G.  &  D.  150. 

Where  the  statement  of  the  grounds  of  appeal  alleged  that  the  pauper 
gained  a  settlement  by  hiring  and  service  in  a  third  parish,  it  was  held  to 
be  too  general  and  insufficient,  and  the  sessions  having  refused  to  hear  the 
appeal,  the  Court  refused  a  mandamus  to  them  to  enter  continuances  and 
hear  it ;  it  was  also  held,  that  the  notice  and  statement  signed  by  the  two 
overseers  was  sufficient,  although  there  was  also  one  churchwarden.  R.  v. 
Derbyshire,  Justices  o/',  4  N.  &  P.  703. 

But  in  a  later  case,  where  the  notice  only  stated  the  grounds  to  be,  that 
the  paupers  were  settled  in  another  parish,  without  going  on  to  state  the 
nature  of  that  settlement,  it  was  held  to  be  a  sufficient  compliance  Avith 
4  &  5  Will.  4,  c.  76,  s.  81.  R.  v.  CornwallJustices,  5  Ad.  &  Ell.  134 ;  and 
1  Nev.  &  P.  20. 

A  notice  of  appeal  on  an  order  of  removal,  alleging  a  hiring  and  service, 
must  state  the  date  and  time  of  such  service ;  though,  semhle,  where  it  can- 
not be  ascertained,  the  sessions  may  determine  whether  it  is  so  essential  as 
that  the  omission  shall  vitiate  the  notice  or  examination.  R.  v.  Bridgexoater, 
10  Ad.  &  Ell.  693. 

The  stat.  56  Geo.  3,  c.  139,  ss.  1,  2,  jorovides  several  requisites  to  the  due 
binding  of  parish  apprentices  ;  among  others,  that  the  binding  be  ordered, 
and  indenture  allowed  and  signed,  by  particular  justices ;  and  where  the 
child  is  bound  by  a  parish  to  a  party  residing  in  another  parish,  that  notice 
be  given  to  the  overseers  of  the  latter,  and  proved  or  admitted  before  the 
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justices  by  one  of  such  overseers  personally,  before  the  indenture  be  signed. 
Sect  5  enacts  that  no  settlement  shall  be  gained  by  such  apprenticeship, 
unless  such  order  be  made,  and  such  allowances  signed,  "  as  hereinbefore 
directed."  An  appellant  parish  stated  (under  sect.  81,  of  stat.  4  &  5  Will.  4, 
c.  76),  as  the  ground  of  appeal  against  a  removal  founded  on  a  settlement 
by  parish  appr'^enticeship,  "  that  the  requisites  of  stat.  56  Geo.  3,  c.  139,  and 
more  particularly  sect.  5,  were  not  complied  with."  Held,  that  the  appel- 
lant parish  could  not,  under  this  statement,  dispute  the  settlement  at  ses- 
sions, on  the  ground  that  their  overseers  had  no  notice,  and  were  not 
present  at  the  binding.     R.  v.  Upper  WJiitley,  11  A.  &  E.  90. 

Where  the  grounds  of  appeal,  setting  up  a  settlement  by  being  rated  to  a 
tenement,  omitted  to  state  the  name  of  the  landlord,  it  was  held  to  be  in- 
sufficient to  let  in  the  evidence  of  such  settlement.    B.  v.  Sussex  Justices, 

3  P   &,  D  -  42 

A  around  of  appeal  was  stated  to  be,  that  the  respondent  parish  acknow- 
ledged the  pauper  to  be  an  inhabitant  of  and  legally  settled  in  that 
parish,  by  relieving  him  and  his  family  during  the  last  six  years  out  of  the 
parish,  and  particularly  during  the  years  1839  and  1840,  while  he  and  his 
family  resided  at  Liverpool.  This  was  held  to  be  sufficiently  explicit,  the 
facts  stated  being  more  within  the  knowledge  of  the  respondents  than  of 
the  appellants.     B.  v.  Justices  of  Carnarvonshire,  1  G.  &  D.  423. 

(Variance,  p.  1008.) 

The  notice  stated  that  the  contract  of  service  in  S.  contained  a  stipulation 
that  the  pauper  should  be  allowed  "two  days'  holidays  at  ^'.  club-feast," 
and  at  the  hearing,  the  pauper  proved  that  he  bargained  ''  for  one  day's 
holiday  to  go  to  iT.fair;"  held,  that  such  evidence  was  inadmissible,  the 
parties  being  held  strictly  to  the  notice  given  ;  and  the  sessions  having 
found  it  an  exceptive  hiring,  quashed  the  order,  and  the  Court  quashed  the 
order  of  sessions.     B.  v.  Holbeach,  1  N.  &  P.  137. 

Where  the  copy  of  the  examination  sent  with  the  order  of  removal  stated 
a  hirin-  and  service  in  1813,  but  the  proof  at  the  hearing  of  the  appeal  was, 
that  it°took  place  in  1810,  it  was  held  to  be  a  fatal  variance,  and  that  the 
sessions  were  right  in  rejecting  the  evidence  of  the  hiring  in  1810.  Broseley, 
ea:;?arfe,  2N.&P.  355. 

{Objections  to  the  Examination,  p.  1008.) 
The  examination  must  show  on  the  face  of  it  such  circumstances  as  are 
essential  to  give  the  justices  jurisdiction  to  make  the  order;  but  where  it  is 
on  the  face  o^f  it  regular,  evidence  will  not  be  received  afterwards  to  impeach 
its  validity,  as  by  showing  the  incompetency  of  the  examinant,  he  being  a 
convicted  felon  at  the  time.     B.  v.  Alternon,  10  Ad.  &  Ell.  699 

Where  the  examination  and  order  stated  that  the  pauper's  father  rented, 
&c  but  did  not  go  on  to  state  the  sufficiency  of  such  renting  as  to  time  to 
confer  a  settlement,  it  was  held  to  be  a  substantial  objection,  as  not  showing 
Zt  the  justices  had  jurisdiction  to  make  the  removal.  R.  v.  Middleton.n- 
Teesdale  3  P.  &  D.  173 ;  and  10  Ad.  &  Ell.  088.  .  ,    ,       ,         ,, 

The  parish  on  which  Ihe  order  of  removal  is  made  is  entitled  to  have  the 
whole  of  the  examinations  on  which  it  is  founded,  and  not  part  only,  and 
on  which  the  justices  may  have  adjudicated  as  to  the  particular  settlement. 
B.  v.  Outxvell,  1  P.  &  D.  610;  and  10  Ad.  &  Ell.  836. 
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The  justices  having  no  jurisdiction  to  make  an  order  of  removal,  unless 
the  pauper  be  chargeable,  it  was  held,  that  the  examinations  must  state  the 
fact  of  chargeability.     R.  v.  Black  Callerton,  2  P.  &  D.  475.'» 

The  same  strictness  is  not  to  be  applied  to  the  pauper's  examination  and 
the  statement  of  objections  in  the  notice,  but  the  sessions  are  to  decide 
whether  variances  are  substantial  or  immaterial,  and  such  as  could  not  mis- 
lead, and  the  Court  will  not  interfere  with  their  decisions  in  that  respect. 
R.  V.  Yorkshire,  W.  Riding,  Justices  of,  10  Ad.  &  Ell.  685 ;  and  3  P.  &  D. 
462. 

Where,  from  the  copy  of  the  examination,  it  appeared  that  the  pauper 
stated  that  his  father  belonged  to  the  parish  of  C,  and  that  he  was  a  cer- 
tificated man  from  C,  it  was  held,  that  under  this  notice,  a  settlement 
of  the  father  by  apprenticeship  in  C.  might  be  shown.     R.  v.  Helvedon, 

I  Nev.  &  P.  138. 

Where  the  pauper  had  been  removed,  with  a  copy  of  his  examination,  iu 
which  he  had  stated  a  hiring  with  Mr.  P.,  and  service  with  his  wife,  on 
which  statement  a  notice  of  appeal  was  given,  and  the  ground  alleged  was 
that  no  settlement  appeared  on  the  examination,  it  was  held,  that  the 
respondents  could  not  introduce  a  new  state  of  facts,  which  if  communicated 
might  have  induced  the  appellants  to  have  withdrawn  their  appeal,  or  to 
have  prepared  themselves  with  fresh  evidence.  R.  v.  Misterton,  2  Nev.  & 
P.  109 ;  and  6  Ad.  &  Ell.  878. 

It  is  a  good  ground  of  appeal  that  the  examination  upon  which  it  was 
made,  though  it  sets  forth  facts  which  show  a  settlement,  does  not  disclose 
any  legal  evidence  of  such  facts.  Therefore,  where  an  order  of  removal  was 
made  upon  the  examination  of  the  pauper  and  his  father,  in  which  the 
father  stated  that  the  place  of  his  father's  settlement  was  E.,  as  he  had 
heard  his  father  say,  and  believed  to  be  true,  and  that  he  had  heard  his 
father  say  he  had  received  relief  from  the  overseers  of  E.;  and  the  pauper 
himself  stated  that  his  father's  place  of  settlement  was  at  E.,  as  he  had 
heard  him  say,  and  believed  to  be  true,  it  was  held,  that  such  order  was 
bad  on  an  appeal,  stating,  as  one  of  the  grounds,  that  the  order  was  "bad 
and  inoperative,"  and  the  examinations  on  which  it  was  made  "  defective 
and  insufficient  to  ground  and  support  the  same."     R.  v.  Ecclesall  Bierlow, 

II  A.  &  E.  607. 

See  R.  V.  Tetbury,  Ibid.  6L5. 

Under  sect.  81  of  stat.  4  &  5  W.  4,  c.  76,  (precluding  respondents  from 
going  into  other  grounds  of  removal  than  those  set  forth  in  the  order  and 
examination,)  the  sessions  must  reject  evidence  of  any  grounds  of  removal 
which  do  not  appear,  on  the  face  of  the  examination,  to  have  been  proved 
before  the  removing  justices  by  some  legal  evidence,  provided  the  defect 
of  evidence  be  pointed  out  by  the  notice  of  objections.  Where,  therefore,  a 
a  birth  settlement  of  the  pauper's  husband  was  proved  only  by  the  hus- 
band stating  that  he  was  born  in  the  appellant  parish,  "as  I  have  heard  and 
believe,"  and  the  objection  was,  that  it  was  not  proved  or  set  forth  "  upon 
the  oath  of  any  credible  witness"  when  or  where  the  husband  was  born, 
it  was  held  that  the  evidence  of  the  birth  was  merely  hearsay,  that  the 
objection  was  sufficiently  taken,  and  that  all  evidence  of  the  birth  was  inad- 
missible at  sessions;  although  it  appeared  in  the  examination  that  the 
husband,  when  examined,  was  "confined  in  W.  gaol  for  felony,"  and  the 
respondents  contended  that  the  objection  pointed  only  to  the  inadmissibility 
of  a  convicted  felon.     R.  v.  Lydeard  St.  Laivrence,  11  A.  &  E.  616. 
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An  examination  stated  an  apprenticeship,  and  a  service  in  the  appellant 
parish  with  a  party  other  than  the  master,  but  did  not  state  the  master  3 
consent-  it  was  held,  that  the  examination  was  bad  on  the  face  of  it,  so  tar 
as  reo-ar'ded  a  settlement  by  apprenticeship;  although  the  examinant  (the 
apprentice)  stated  that  it  was  agreed  in  the  indenture  that  he  should  serve 
the  last  forty  days  of  his  apprenticeship  in  i,  the  appellant  parish  and  I 
served  the  last  forty  days"  in  L.,  "  with  A.  H.,  my  master's  father.  It  was 
held  also,  that  the  objection  was  sufficiently  taken  by  objecting  that  it 
did  not  appear  that  the  examinant  served  A.  H.  with  the  consent  of  the 
master,  or  in  any  other  manner,  under  any  indenture  of  apprenticeship,  al- 
leo-in-  some  additional  defects,  and  then  proceeding  thus,  "  and  the  said 
ex'amlnations  are  too  general,  and  are  wanting  in  sufficient  particularity  in 
each  of  these  last  mentioned  respects."  _  _ 

Semble,  perPatteson,  J,  that,  where  the  settlement  relied  on  is  a  deriva- 
tive one  from  the  pauper's  father,  whose  alleged  settlement  is  by  appren- 
ticeship, the  examination  should  give  the  date  of  the  apprenticeship.     Ibid. 

{An  Order  not  supersedable.) 
After  an  appeal  against  an  order  of  removal  had  been  entered,  and  notice 
of  trial  o-iven,  it  was  held,  that  the  power  of  the  justices  making  the  order 
was  at  a'n  end,  and  that  they  had  no  power  to  supersede  the  order  at  the 
instance  of  the  respondents.  R.  v.  Middlesex  Justices,  3  P.  &  D.  459 ;  and 
11  Ad.  &  Ell.  809. 

{Relief,  p.  1008.) 
Where  a  female,  born  in  England  of  Irish  parents,  became  the  mother  of 
a  bastard  child  whilst  living  unemancipated  with  her  parents,  it  was  held, 
first  that  relief  to  her,  rendered  the  father  removable  to  Ireland  under 
3  &  4  W  4  c  40,  s.  2 ;  and  that  the  4  &  5  W.  4,  c.  70,  having  objects  purely 
and  exchJively  English,  did  not  affect  the  father's  liability  to  main- 
tain  her,  and  to  render  him  chargeable  by  the  relief  given  to  her ;  and, 
secondly,  that  the  child  could  not  be  removed  with  the  mother  to  Ireland. 
R.  V.  Mile  End  Old  Toicm,  0  Nev.  &  M.  581.  And  see  R.  v.  Bennett  and 
Broughton,2  B.  &  Ad.  712. 

SEWERS. 

Where  a  parish  consisted  of  two  districts  which  had  been  assessed  imme- 
morially  towards  the  repairs  of  a  sea-wall,  protecting  both  districts,  under 
one  assessment,  collected  by  one  dyke-reeve,  and  the  commissioners  ot 
sewers,  without  any  presentment,  appointed  separate  officers,  and  made  a 
rate  on  one  district  exclusively  for  the  repairs  of  the  wall,  it  was  held,  that 
the  jurisdiction  of  the  commissioners  to  make  a  rate  being  founded  on  the 
pre'^entment  of  a  jury,  without  whicli  the  rate  was  utterly  void,  the  warrant 
to  levy  was  also  void,  and  the  commissioners  liable  in  trespass.  H  inrfate  v. 
Waijte,  6  M.  &  W.  739.     See  the  3  &  4  W.  4,  c.  22,  amended  by  the  4  &  5  Vict. 

c.45.  ,     ^^ 

The  commissioners  have  power  to  amerce  a  township  for  neglect  to  repair 
works  which  by  custom  they  are  bound  to  repair,  although  they  cannot  tax 
a  township  in  respect  of  the  benefit  they  receive  from  drainage  ;  and  in  the 
former  case  they  may  levy  the  rate  by  distress  against  one  of  the  parties 
liable.     Ramsey  v.  Nornabell,  3  P.  &  D.  253. 


1552  appendix:— SEWERS. 

SHERIFF. 

{Arrest,  p.  1015.) 

The  plaintiff'  was  arrested  wlnlst  returning  from  the  Court  of  Chancery, 
where  he  had  been  engaged  as  a  barrister  in  a  cause,  and  he  obtained  a 
Judge's  order  for  his  discharge  in  that  suit  only;  the  sheriff  was  justified  in 
detaining  him  on  other  writs  at  the  suit  of  other  parties,  the  Judge's  order 
having  reference  only  to  the  particular  application  ;  but  it  seems  that  the 
action  might  be  maintainable  against  the  sheriff  if  any  oppressive  conduct 
were  shown.     Watson  v.  Carroll,  4  M.  &  W.  592;  and  7  Dowl.  217. 

A  party  having  been  arrested  by  a  sheriff's  officer  without  any  warrant, 
another  officer  obtained  his  name  to  be  put  in  the  warrant,  which  was  di- 
rected to  a  different  officer,  it  being  in  accordance  with  the  practice  of  the 
office,  and  done  without  any  collusion  with  the  sheriff;  held  not  to  invali- 
date the  arrest,  nor  to  entitle  the  party  to  his  discharge  from  tliat  warrant  or 
other  detainers.     Bobinson  v.  Yewens,  5  M.  &  W.  149;  and  7  Dowl.  377. 

But  where  the  defendant  was  arrested  on  a  warrant  from  the  late  sheriff 
(but  on  none  from  the  present  one),  at  the  suit  of  M.,  by  his  officer  S.,  there 
beino-  at  the  time  another  writ  against  him  at  the  suit  of  R.,  the  warrant  on 
which  from  the  present  sheriff  was  in  the  hands  of  iV.,  who  delivered  it  to 
S.  and  the  under-sheriff  altered  it  to  insert  the  name  of  S.,  and  detained 
the  defendant  at  the  suit  of  the  plaintiff;  it  was  held,  that  the  original  cap- 
tion of  the  defendant  was  illegal,  and  that  he  was  entitled  to  be  discharged, 
and  was  not  precluded  from  showing  the  original  illegality  of  the  caption 
by  his  having  removed  himself  from  the  original  custody  by  suing  out  a 
habeas  corpus.     Pearson  v.  Yewens,  5  Bing.  N.  C.  489 ;  and  7  Dowl.  451. 

{Escape,  p.  1015.) 

A  party,  whilst  in  mesne  custody,  was  taken  after  the  return  of  the  writ, 
in  the  gaoler's  custody,  to  a  distant  place  to  attend  before  a  revising  bar- 
rister and  returned  into  gaol  the  same  day ;  it  was  held  to  amount  to  an 
escape ;  but  that  the  action  was  not  maintainable  without  proof  of  some 
damage  in  fact  or  law.  Williams  v.  Mostyn,  4  M.  &  W,  145  ;  and  7  Dowl. 
38  ;  questioning  Barker  v.  Green,  2  Bing.  317.  And  see  Planche  v.  Ander- 
son, 5  T.  R.  37. 

In  debt,  by  the  assignee  of  A.,  a  bankrupt,  for  an  escape  of  a  party  in 
execution  at  the  suit  of  A.  before  his  bankruptcy,  it  was  held,  that  the 
attorney  on  the  record  had  no  authority  to  direct  the  discharge,  and  a  plea 
by  the  marshal  that  he  discharged  the  party  before  notice  of  the  bank- 
ruptcy, in  pursuance  of  the  requirement  and  direction  of  such  attorney, 
v.'as  held  to  be  bad,  on  demurrer.  Savoury  v.  Chapman,  8  Dowl.  656  ;  3  P.  & 
D.  604 ;  and  11  Ad.  &  Ell.  829. 

In  an  action  for  an  escape,  the  marshal  pleaded  that  tie  prisoner  escaped 
without  his  knowledge,  and  to  places  unknown,  and  afterwards,  and  before 
the  commencement  of  the  suit,  voluntarily  returned  into  the  custody  of  the 
defendant;  the  plea  is  insufficient,  in  not  averring  that  the  defendant  had 
no  such  knowledge  during  any  period  of  his  absence,  but  leave  to  amend 
given.     Davis  v.  Chapman,  5  Bing.  N.  C.  453 ;  and  7  Dowl.  429. 

In  an  action  for  an  escape  against  the  marshal,  the  plaintiff  is  bound  to 
give  a  particular  of  the  precise  day  of  the  escape  if  he  is  aware  of  it,  and 
if  not,  to  give  such  information  as  is  in  his  power.  Davis  v.  Chapman, 
1  Nev.  &  P.  699. 
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A  retiini  of  cepi  corpus  et  paratiim,  &c.  witli  evidence  of  no  liaii-bond  in 
the  office,  is  evidence  for  the  jury  in  support  of  the  count  for  an  escajie. 
Neck  V.  Hwnphrey,  3  Ad.  &  Ell.  100 ;  and  4  N.  &  M.  707. 

{False  Return,  p.  1009.) 

The  sheriff  is  bound  by  his  return,  both  as  to  the  fact  of  arrest,  and  also 
as  to  the  day  on  which  it  was  made.     Cook\.  Round,  1  Mo.  &  R.  512. 

Where  the  sheriff  levied  and  sold  under  a  Ji.  fa.,  and,  after  notice  of  the 
defendant's  having  petitioned  for  his  discharge  under  the  Insolvent  Act, 
returned  fieri  feci,  it  was  held  that  he  was  bound  by  such  return,  notwith- 
standing the  defendant's  subsequent  discharge.  Field  v.  Smith,  2  M,  &,  W. 
388  ;  and  5  Dowl,  735. 

The  sheriff's  return  is  only  conclusive  in  the  same  action,  and  may  be 
traversed  in  any  other.     Jackson  v.  Hill,  2  P.  &  D.  455. 

Case  for  a  false  return  oi nulla  bona:  under  a  plea  that  the  party  had  no 
goods  whereof  the  sheriff  could  levy  the  damages  mentioned,  the  sheriff 
may  show  that  the  proceeds  of  the  goods  seized  were  exhausted  by  satisfaction 
of  a  year's  rent,  tbe  expenses  and  a  sum  due  under  another  writ  of  fi.fa. 
previously  delivered  to  him.  Wintlev.  Freetnan,  11  Ad.  &  Ell.  539  •  1  Gale 
&D.  93. 

A  recovery  in  the  original  action  is  no  bar  to  an  action  for  a  false  return 
o?  nulla  bona,     Pilcher  v.  King,  1  P.  &  D.  297. 

In  case  against  the  sheriff  for  a  false  return  oi  nulla  bona  to  a  fi.  fa.,  the 
defence  being  that  the  goods  had  passed  to  the  assignees  of  the  debtor,  it 
was  held  to  be  unnecessary  to  put  in  the  deposition  of  the  petitioning  cre- 
ditor to  show  what  the  debt  was,  and  that  the  defendant  might  show  a  dif- 
ferent debt.     Birt  v.  Stephenson,  8  C.  &.  P.  741. 

The  acceptance  by  a  plaintiff  of  part  of  a  debt,  under  a  return  that  part 
only  has  been  levied,  is  no  waiver  of  an  action  for  a  false  return.  Holmes 
V.  Clifton,  4  P.  &  D.  112  (overruling  Beynon  v.  Garratt,  1  C.  &  P.  154). 
See  Watson  v.  Wace,  5  B.  &  C.  153 ;  7  D.  &  R.  633. 

{Special  Bailiff,  p.  1011.) 

A  mere  request  to  the  sheriff  to  direct  his  warrant  to  a  particular  ofHcer, 
does  not  make  such  ofHcer  a  special  bailiff  of  the  plaintiff  and  so  relieve  the 
sheriff,  nor  is  the  latter  relieved  from  the  obligation  to  return  the  writ  by 
the  circumstance  of  a  compromise  between  the  parties.  Balson  v.  Merjgatt, 
4  Dowl.  557. 

"Where  the  plaintiff's  attorney  requested  the  writ  oi  ca.  sa.  to  be  executed 
by  a  particular  bailiff,  and  himself  accompanied  such  bailiff  and  directed 
him  to  do  an  act  which  constituted  the  arrest  illegal,  it  was  held,  the  de- 
fendant having  afterwards  escaped,  that  it  amounted  to  making  such 
officer  a  special  bailiff,  and  that  the  plaintiff  could  not  sue  the  sheriff  for 
an  escape  from  custody  which  was  illegal,  and  rendered  so  by  the  conduct 
of  the  ])laintiffs  own  attorney.  Doe  v.  Trye,  5  Bing.  N.  C.  573;  7  Se.  704; 
and  7  Dowl.  636. 

A  mere  request  that  a  particular  person  named  should  be  employed,  held 
not  to  constitute  him  a  special  bailiff  of  the  party  and  to  relieve  the  siieriff, 
Corbet  v.  Broicn,  6  Dowl.  794. 

{Damages,  p.  1014.) 
The  sheriff  being  only  liable  to  pay  the  plaintiff  the  damages  which  he 
VOL.  111.  5  G 
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has  snstuiiH'J,  tlj8  Court  will  stay  the  proceedings  in  an  action  against  the 
acceptor  of  a  bill  of  exchange  on  payment  of  debt  and  costs  in  that  action 
only,  although  another  action  against,  the  drawer  may  also  be  pending. 
Yuvghan  v.  Harris,  3  M.  &  W.  542. 

{Money  had  and  received,  p.  1023.) 

The  sheriff  seized  goods  in  the  possession  of  S.,  to  satisfy  a^. /a.  issued 
against  him  upon  a  judgment  of  nonsuit  for  67  /.  S.  liad  previously  con- 
A'eyed  all  his  estate  and  effects  to  H.  by  a  deed  which  it  was  contended  was 
fraudulent  and  void  as  against  creditors  :  and  H.  gave  notice  to  the  sheriff's 
officer  not  to  sell,  and  demanded  the  goods.  The  officer  refused  to  deliver 
them  except  on  payment  of  97  Z.,  (the  additional  30  Z.  being  claimed  for 
poundage,  expenses,  &:c.)  which  the  person  sent  by  H.  to  demand  the  goods 
pa'd  under  protest.  The  sheriff",  being  ruled  to  return  the  writ,  returned 
that  he  had  levied  of  the  goods  and  chattels  of  the  plaintiff  ,S'.  the  sum  of 
67  /.  In  an  action  for  money  had  and  received,  brought  by  S.  against  the 
sheriff  to  recover  back  the  30  Z.,  it  was  held  not  to  be  necessary  to  prove  a 
tender  of  the  67  I.     Scarfe  v.  HalUfax,  7  M.  &  W.  288. 

Original  writs  having  been  wholly  executed,  ought  not  to  be  transferred 
to  the  new  sheriff,  under  3  &  4  Will.  4,  c.  99,  s.  7,  and  the  balance  of  the 
proceeds  constituting  a  debt  from  the  former  sheriff  to  the  debtor,  cannot 
be  taken  in  execution  under  1  &  2  Vict.  c.  110,  s.  12,  and  the  defendant  is 
not  rendered  liable  by  having  employed  the  same  under-sheriff'.  Harrison 
v.  Paynter,  6  M.  &  W.  387. 

{Insufficient  Sureties,  p.  1025.) 
In  case  against  the  sheriff"  for  taking  insufficient  sureties  in  replevin,  he 
is  liable  to  the  extent  of  the  penalty  of  the  bond  given  by  them,  and  not 
merely  of  the  value  of  the  goods  distrained.     Paid  v.  Goodluck,  2  Bing, 
N.C.220;  and  2  Sc.  303. 

(8  Ann,  c.  14,  s.  1,  p.  1027.) 

The  sheriff  is  liable  to  the  landlord,  if  lie  levy  on  the  goods  not  of  tlie 
tenant  but  a  stranger,  although  he  have  been  compelled  to  pay  the  whole 
amount  to  the  owner.     Forster  v.  Coohson,  1  G.  &  D.  58. 

In  an  action  against  a  sheriff  for  removing  goods  taken  under  aj7.y«. 
without  paying  a  year's  rent,  which  was  due  to  the  landlord,  the  defendant 
pleaded  that  no  rent  was  in  arrear,  and  that  the  sheriff  had  na  notice  that 
any  rent  was  in  arrear,  thus  admitting  the  execution  and  the  taking  by  the 
defendant.  It  was  proved  that  the  goods  were  actually  taken  by  M.,  and 
had  never  been  taken  except  on  that  occasion  ;  held,  that  as  there  had  been 
no  other  seizure,  this  sufficiently  showed  M.  to  have  acted  by  the  authority 
of  the  defendant,  without  proof  of  any  warrant.  Bead  v.  Thoyts,  9  C.  &  P. 
515. 

In  the  same  action  there  was,  in  addition  to  the  special  count,  a  count  in 
trover,  to  which  the  defendant  pleaded  not  guilty,  and  that  the  plaintiff  was 
not  possessed;  and  the  plaintiff,  in  addition  to  the  proof  that  a  year's  rent 
Tvas  due,  gave  in  evidence  an  absolute  bill  of  sale,  by  which  the  tenant,  before 
any  rent  had  become  due,  assigned  all  his  goods  (including  those  taken  in 
the  Ji.J'a.),  to  the  plaintiff  for  a  debt,  the  tenant  remaining  in  possession  of 
the  goods ;  held,  that  there  being  no  evidence  on  the  latter  count  to  connect 
the  sheriff  Avith  the  taking  of  the  goods,  the  plaintiff  must  fail  on  that  count  j 
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but  that  if  the  jury  thought  the  bill  of  sale  void,  as  against  the  execution  cre- 
do tleVn-l^t  find  for  the  plaintiff  on  the  first  count  for  the  an.ount  of  the 
year's  ent-a^^d  the  jury  hating  found  for  the  plaintiff'  on  the  hrst  count, 
Ind  o  "n  defendant  on  the  second  count,  the  Judge  .-on  d  not  cert.fy 
under  th  Stat.  4  Anne,  c.  16,  s.  5,  to  exempt  the  defendant  from  costs  on 
2  "leas  pleaded  by  him  to  the  first  count  of  the  declaration.     Read.. 

^tfwa^held  ako'that  the  party  against  whose  goods  the  execution  issued 

was  a  competent  witness.     Ibid. 

{Defence  by  Sheriff.) 

The  sheriff  is  not  liable  when  he  acts  judicially  only.     PUcher  v.  King, 

1  P.  &  D.  297. 

{Property  seizable—Lien,  p.  1028.) 

The  sheriff  cannot  take  goods  which  the  debtor  holds  as  a  lien  only. 
Leane  v.  Evans  and  another,  8  Dowl.  177. 

Goods  purchased  by  a  married  woman  out  of  the  proceeds  of  prope  ty 
settled  to  her  sole  and  separate  use  n.ay  be  taken  in  execution  on  a  judg- 
ment against  her  husband.     Came  v.  Brice  and  another,  8  Do  ^1.  884. 

Declarations  made  by  the  officer  whilst  in  possession  under  a/./a.  are 
evidence  against  the  sheriff,  although  they  are  made  after  the  return  of  the 
writ.     Jordes  V.Humphrey, 'I  C.^^l.^l^-  . 

And  a  letter  from  the  under-sheriff  to  the  officer  in  possession,  directing 
him  to  demand  only  the  G7  l,  if  S.,  whose  goods  had  been  seized  on  ^fi.fa 

ifevidence  on  behalf  of  Uie  sheriff.  Held,  however,  that  it  was  a  question 
for  the  jury,  and  ought  to  have  been  left  to  them,  whether  the  money  paid 
0  rede  m  \e  goods°was  the  money  of  S.  or  not,  and  that  if  it  was  not,  he 
was  notentitle'd  to  recover:  and  that  the  sheriff  was  not  estopped  by  his 
return  to  say  that  the  excess  beyond  the  67  /.  was  not  the  money  af  S.     Scarce 

^•S::I"^"aStstthe  sheriff,  an  affidavit  made  by  the  sheriff, 
offi  er  on  a  motton  by  the  defendant  under  the  Interpleader  Act,  is  ad.nis- 
sSle  to  prove  the  sJzure  of  the  goods  by  the  servant  of  the  sheriff,  having 
full  knowledge  of  its  contents,  and  using  it  for  his  own  purposes.  Br.chell 
V.  Hulse,!  A.  &  E.  455;  S.  C.  2  N.  &  P.  426. 

{Extortion,  p.  1031.) 
The  statute  of  23  Hen.  6,  c.  10,  regulating  the  fees  to  be  taken  by  the 
Jr^ff  on  an  arrest  beincv  in  force  at  the  time  of  the  action  brought  (prior 
:'  7  W  11  ;  &  1  vict.  c.^55),  was  held  not  to  be  re^.aled  by  any  usage  or 
practice  n  axation,  and  that  the  liability  of  the  officer  for  ex  ortion  was 
not  va4d  by  the  fact  of  the  party  having  appointed  his  own  bailiff.  Plevrn 
V    Prince.  10  Ad.  &  Ell.  494.  .  . 

The  si  riff,  although  put  to  extra  trouble  and  expense,  ^c  in  making 
thJl  vyon  ^n  execution,  is  entitled  only  to  the  f-^^^^--^"  ]  ^f  ^^^^^ 
under  7' Will.  4,  &  1  Vict.  c.  55.     Slaier  v.  Ham..,  7  Mees.  &  W.  413;  and 

9  Dowl.  221. 

{Poundage,  p.  1023.) 
AVhere  the  amount  of  the  execution  is  tendered  to  the  sheriff  before  actual 
levlt  cannot  claim  poundage;  and  where  it  was  paid  under  protest,  itwa. 
ordered  to  be  refunded.     Colls  v.  Coates,  3  P.  &  D.  511. 

5  g2 
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The  right  to  poundage  under  29  Eliz.  c.  4,  is  not  affected  by  the  7  Will.  4, 
and  1  Vict.  c.  55,  or  the  table  of  fees  made  under  it.  Davies  v.  Griffiths, 
4  Mees.  &  W.  377 ;  and  7  Dowl.  204. 

STA:.IP,  p.  1034. 
{Time  and  Mode  of  objecting  to.) 

Plea,  to  an  action  on  a  Idll,  that  it  was  not  duly  stamped,  is  ill,  on  special 
demurrer.     Hoimrd  v.  Smith,  4  Bing.  N.  C.  684  ;  and  6  Sc.  438. 

Where  an  I  O  U  instrument  had,  whilst  counsel  were  engaged,  been  in- 
advertently read,  it  was  held  that  it  was  too  late  afterwards  to  object  to 
the  want  of  a  stamp  and  withdraw  it  from  the  jury.  Foss  v.  Wagner, 
6.  Ad.  &  Ell.  116. 

"Where,  until  inspection  of  the  cheque  on  which  the  action  was  brought,  it 
could  not  be  known  that  it  required  a  stamp,  being  post-dated,  it  was  held 
that  it  was  not  too  late  to  take  the  objection  after  it  had  been  read,  and  that 
the  fact  of  post-dating  need  not  be  specially  pleaded.  Field  v.  Woods,  2 
Nev.  &,  P.  117  ;  and  6  Dowl.  23. 

Where  it  is  sought  to  draw  up  a  rule  for  an  attachment,  it  is  competent 
for  the  officer  of  the  Court  to  object  to  the  absence  of  a  stamp  on  an  av/ard, 
and  therefore  to  refuse  to  draw  up  the  rule.    Hillv.  Slocombe,  9  Dowl.  339. 

An  agreement  for  the  sale  of  a  house  referring  only  to  the  title  deeds,  if  it 
come  to  the  knowledge  of  the  Court  that  an  agreement  is  not  stamped,  it 
is  not  competent  to  the  parties  to  waive  the  objection,  and  no  decree  will  be 
made  until  the  instrument  is  produced  to  the  registrar  properly  stamped. 
Oiven  V.  Thomas,  3  M.  Sc  K.  353. 

(Stamjj,  single,  when  Sufficient,  p.  1052.) 

A  deed  conveying  lands  in  trust,  and  containing  a  declaration  of  a  similar 
trust  as  to  stock,  requires  but  one  stamp.     Doe  v.  Fereday,  4  P.  &;  D.  287. 

Where  an  agreement  was  entered  into  pending  disputes  as  to  the  boun- 
daries of  mining  lands,  declaring  that  a  surveyor  residing  out  of  the  neigh- 
bourhood should  be  appointed  by  the  agent  of  the  lord  of  the  manor,  to  set 
them  out,  and  subsequently  a  memorandum  was  executed,  reciting  that  the 
parties  not  having  been  able  to  appoint  a  competent  surveyor  residino-  out 
of  the  neighbourhood,  had  agreed  to  appoint  a  particular  surveyor  for  the 
purpose;  it  was  held  that  the  two  memoranda  constituted  but  one  agree- 
ment, and  that  one  stamp  was  sufficient.  Taylor  v.  Parry,  1  Sc.  N.  S.  586; 
and  1  M.  &  G.  604. 

So  where  the  defendant,  trading  separately,  and  also  in  partnership,  had 
goods  consigned  to  him  on  both  accounts  and  the  bills  of  lading  transmitted 
to  him,  and  being  desirous  of  receiving  both  consignments,  signed  an  agree- 
ment in  the  name  of  the  firm,  containing  an  undertaking  to  be  answerable 
for  the  amount  of  freight  for  his  own  goods,  and  another  for  that  of  the 
goods  of  the  partnership,  it  was  held,  that  having  an  interest  in  both,  it 
was  competent  for  him  to  make  himself  personally  liable  for  the  freight 
of  both ;  and  that  although  the  agreement  might  contain  a  plurality  of 
contracts,  it  did  not  require  more  than  one  stamp.  Shipton  v.  Thornton, 
1  P.  &  D.  216. 

{Ad  valorem.) 
In  debt  on  a  bond,  conditioned  for  the  payment  of  a  sum  of  money  secured 
to  be  paid  by  a  certain  indenture,  it  was  held,  that  it  was  necessary  to 
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produce  the  deed,  in  order  to  see  whether  it  was  such  as  required  an  ad 
valorem  stamp,  to  exempt  the  bond  from  a  liigher  stamp  than  1 L,  with  which 
only  it  was  stamped.     Walmesly  v.  Brierlci/,  1  Mo.  &.  R.  529. 

{Affidavit,  p.  1035.) 

Affidavits  used  in  answer  to  an  application  to  set  aside  an  award  made 
pursuant  to  a  submission  to  arbitration  by  deed,  must  be  stamped,  notwith- 
standing the  5  Geo.  4,  c.41,  which  repeals  the  54  Geo.  3,  c.  184,  as  to  stamps 
on  legal  proceedings  in  general.     TemjAeinan  v.  Reed,  9  Dowl.  9G2. 

{Agreement,  p.  1035.) 

An  agreement  for  the  sale  of  a  house  stated  that  the  sale  was  subject  to  the 
covenants  set  forth  "  in  a  draft  lease  delivered  this  day ;"  held,  that  in 
calculating  the  number  of  words  with  reference  to  the  stamp  upon  the  agree- 
ment, the  covenants  in  the  lease  were  not  to  be  included  ;  and,  the  agreement 
containing  less  than  1,080  words,  and  being  stamped  with  a  1 Z.  stamp,  that 
the  stamp  was  sufficient.  Sneezum  v.  Marshall,  7  M.  &  W.  417, ;  and  9  Dowl. 
267. 

A  letter  in  the  terms  "I  have  received  the  sum  of /.,  which  I  borrowed 

of  you,  and  I  have  to  be  accountable  for  the  said  sum,  with  legal  interest;" 
is  an  agreement,  and  not  a  promissory  note,  and  admissible  with  an  agree- 
ment stamp.     Home  v.  JRedfearne,  4  Bing.  N.  C.  433. 

Where  the  defendant  having  money  of  the  plaintiff's  wife  in  his  hands, 
the  plaintiff  gave  a  memorandum  that  he  consented  to  take  it  in  v,-eekly 
payments,  and  to  give  a  receipt  in  full  upon  the  whole  being  paid,  it  was 
held  to  be  inadmissible  without  a  stamp^    Hemon  v.  Hayioard,  2  A.  &  E.666. 

Where  to  the  I  O  U  were  added  the  words,  "  to  be  paid  on,"  &c.,  it  was 
held  to  be  either  a  note  or  an  agreement,  and  a  stamp  therefore  necessarJ^ 
Brooks  v.  ELkins,  2  M.  &  W.  74. 

A  deed,  purporting  to  be  a  surrender  of  a  lease  in  consideration  of  a  new 
one  at  an  increased  rent,  does  not  require  an  agreement  stamp,  the  agree- 
ment being  incident  to  and  part  of  the  new  conveyance.  Doe  v.  Phillips,  3 
P.  &  D.C03;  and  11  Ad.  &  Ell.  796. 

An  agreement  to  make  an  engraver's  press,  without  any  contract  as  to 
fixing  it,  is  a  contract  for  the  sale  of  goods  within  the  exception  of  the 
Stamp  Act,  Pinner  v.  Arnold,  2  Cr.  M.  &  R.  613  ;  and  1  Tyrw.  &  Gr.  I  ; 
holding  the  case  of  Buxton  v.  Bedall,  3  East,  313,  to  have  been  overruled  by 
tliose  of  Wilhs  v.  Atkinson,  6  Taunt.  II,  and  Garhuttv.  Watson,  5  B.  &  Aid. 
G13. 

And  an  agreement  for  a  sale  of  goods  and  goodAvill  is  not  a  sale  merely 
of  goods  within  the  exemption  of  the  Stamp  Act,  and  requires  a  stamp. 
South  V.  Finch,  3  Bfng  N.  C.  506;  and  4  Sc.  293. 

A  resolution  of  a  company  or  association  for  the  appointment  of  a  clerk 
or  secretary  at  a  certain  salary,  is  not  an  agreement  or  a  minute  or  memo- 
randum of  an  agreement  that  need  be  stamped,  within  the  55  Geo.  3,  c.  184. 
Vaughton  v.  Brine,  1  Scott,  N.  S.  258. 

A  minute  of  a  resolution  entered  in  the  books  of  a  joint  stock  company  for 
the  acceptance  of  a  tender  for  work  to  be  done  for  the  company,  is  not  a 
minute  or  memorandum  of  an  agreement  that  need  be  stamped,  within  the 
55  Geo.  3,  c.  184.     Lucas  v.  Beach,  1  Scott,  N.  S.  350, 

An  agreement  signed  by  the  plaintiff  only,  is  as  against  him  valid  in 
point  of  law  as  an  agreement,  and  must  therefore  be  stamped.  Hughes  \. 
Budd,  8  Dowl.  478. 

5  G  3 
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A  pliiintifnu  ejectnifiit  having  adduced  oral  evidence  ol'tiie  terms  of  tlie 
defendant's  tenancy  under  him,  tlie  defendant  put  in  the  following  memoran- 
dum, signed  by  himself:—"  July  13,  1838.— I  acknowledge  that  I  have  held 
the  estate,"  &c.,  "  as  tenant  to  T.  F.'  (the  lessor  of  the  plaintiff),  "at  a  yearly 
rent  of  60 1,  from  4th  July  1837,  the  rent  to  be  paid  quarterly  ;  and  I  further 
acknowledge  to  stand  indebted  to  the  said  T.  F.  in  60  I.  for  the  first  year's 
rent,  which  was  due  on  the  4th  July  instant.  I  have,  on  the  signing  hereof, 
paid  the  attorney  of  T.  F.  Gd.  in  part  of  the  rent  so  due."  Held,  that  this 
paper  was  not  a  mere  acknowledgment  or  attornment,  but  a  contract  or 
evidence  of  a  contract  within  stat.  65  Geo.  3,  c.  184,  sched.  Part  I.  tit.  Agree- 
ment, and  inadmissible  without  a  stamp.  Doe  dem.  Franhis  v.  Frankis,  11  A. 
&  E.  792. 

An  I  O  U,  which  contains  special  terms  that  the  sum  to  be  paid  shall  be 
reduced  in  a  certain  event,  and  that  part  of  the  sum  shall  be  disposed  of  in 
a  particular  manner,  requires  an  agreement  stamp,  unless  it  relate  to  an 
amount  under  20  I.     Evans  v.  Philpotts,  9  C.  &.  P.  270. 

An  agreement  by  an  execution  creditor  to  the  sheriff  to  indemnify  him 
on  the  sale  of  goods,  requires  a  stamp,  although  the  value  of  the  goods  be 
under  20  Z.,  unless  the  indemnity  be  limited  to  a  sum  under  that  amount. 
Shepherd  v.  Wheeble,  8  C.  &  P.  534. 

(Annuity.) 

Where  the  grantor,  in  consideration  of  the  marriage  and  of  the  portion 
of  the  intended  wife,  covenanted  to  pay  an  annuity  to  the  plaintiff  in  trust 
for  the  inten  'ed  husband  and  Avife,  it  was  held  that  the  deed  did  not  require 
to  be  stamped,  as  upon  the  sale  of  an  annuity,  witli  an  ad  valorem  stamp. 
jSIassey  v.  Hanney,  3  Bing.  N.  C.  478  ;  and  4  Sc.  258. 

{Apprentice,  p.  1040.) 

The  exemption  from  the  stamp-duty  under  37  Geo.  3,  c.  Ill,  was  held  to 
apply  only  to  contracts  for  valuable  consideration,  and  not  to  extend  to  an 
indenture  of  apprenticeship,  where  no  premium  was  given.  R,  v.  Mabe, 
5  Nev.  &  M.  241  ;  and  3  Ad.  &  Ell.  531. 

By  an  indenture  of  apprenticeship,  the  apprentice  was  bound  to  serve 
his  master  for  five  years  and  a  half;  a  deed  of  assignment  transferred  the 
services  of  the  apprentice  to  a  new  master  for  the  remainder  of  the  term  of 
five  years  and  a  half,  and  the  deed  recited  that  instead  of  providing  the 
apprentice  with  certain  wages  stipulated  for  in  the  original  indenture,  the 
new  master  would  find  him  in  food,  lodging  and  washing,  for  the  remainder 
of  the  said  term  and  one  year  more  ;  the  deed  then  bound  the  apprentice  to 
his  new  master  for  that  additional  term :  the  deed  of  assignment  is  liable 
only  to  a  1  Z.  assignment  stamp,  and  no  additional  duty  is  payable  on  the 
creation  of  the  new  term  of  service.     Morrice  v.  Cox,  9  Dowl.  G61. 

Vt  here  no  consideration  was  expressed  in  the  indenture,  it  was  held  not 
to  be  within  the  8  Ann.  c.  9;  and  the  55  Geo.  3,  c.  144,  only  varying  the 
amount  of  duty,  and  not  limiting  the  imposition  of  the  stamp  to  any  par- 
ticular period,  it  was  held  to  be  receivable  in  evidence,  although  stamped 
more  than  a  year  after  its  execution.     Smith  v.  Agett,  8  Dowl.  411. 

{Assignment,  p.  1040.) 
Where  a  party  entitled  to  receive  commission  as  architect  of  works  in 
progress,  assigned  it  in  trust  to  pay  a  debt,  with  a  power  to  receive  it,  and 
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a  covenant  to  pay  the  debt  and  not  to  receive  the  commission  or  do  any  act 
whereby  tlie  asgignee  might  be  hindered  receiving  it,  it  was  held  to  operate 
as  an  absolute  conveyance  of  the  commission,  and  not  as  a  mortgage,  and 
that  a  stamp  calculated  upon  the  amount  of  commission  eventually  received, 
was  sufficient.     Pooley  v.  Goodwin,  5  N.  &  M.  466. 

(Attornei/,1).  1041.) 
The  non-payment  of  stamp-duty  at  the  time  of  admission,  thougli  it  may 
subject  the  party  to  penalties,  does  not  render  the  admission  void.     Middle- 
ton  V.  Chambers,  1  Scott,  N,  S.  99. 

{Authorify,  p   1041.) 
Where  the  town  clerk  of  a  corporation  w^as  authorized  in  writing  by  the 
trustees  to  vote  on  their  behalf,  in  respect  of  lands  vested  in  them  by  the 
Municipal  Reform  Act,  it  was  held  that  such  writing  required  a  stamp. 
B.  V.  Kel'k,  4  P.  &  D.  186. 

{Bill  of  Exchaivje,  Sfc.  p.  1043.) 
"August  25th,  1837.— Memorandum,  that  I,  Benjamin  Payne,  had  ol.  5s. 
for  one  month  of  my  mother  and  Shrivell,  from  this  date,  to  be  paid  by  me 
to  her. — Benjamin  Payne,"  is  a  promissory  note,  and   requires    a   stamp. 
Shrivell  V.  Payne,  8  Dowl.  441. 

(Bond,  p.  1044.) 
A  bond  conditioned  to  secure  a  principal  sura,  with  interest  at  51.  per 
cent,  commencing  from  a  previous  day,  is  only  liable  to  stamp  duty  on  the 
principal  sura.     Barker  v.  Smart,  7  M.  &  W.  590.     And  see  9  Dowl.  211. 

(Charye  on  Land,  j).  1045.) 
Where,  by  a  resolution  in  vestry,  that  the  plaintiff  should  be  reimbursed 
sums  which  he  had  j)aid  for  church  repairs  out  of  the  rents  of  certain  church 
lands,  it  was  held  that  if  such  consent  amounted  to  a  charge  on  the  land, 
the  entry  was  inadmissible  in  evidence,  for  want  of  a  stamp,  in  an  action 
against  the  churchwardens  to  recover  the  rents  received ;  and  scmb.  the 
churchwardens  would  have  no  pov/er  to  bind  their  successors  in  charging  the 
land.     Wrench  v.  Lord,  3  Bing.  N.  C.  672;  and  4  Sc.  381. 

{Deed,  p.  1046.) 

By  indenture,  to  which  ^.,  executor  and  devisee  in  trust,  andC.andZ>.  were 
parties,  it  was  agreed  and  declared  that  certain  stock,  formerly  the  testator's, 
should  be  transferred  to  C.  and  D.  in  trust,  according  to  the  dispositions  of 
the  will;  and  in  pursuance  of  an  agreement,  which  was  recited,  ,4.  by  the 
same  indenture,  bargained,  sold,  released,  &c.,  lands  of  A.  to  C.  and  his 
heirs,  in  trust  that  C.  should  out  of  the  proceeds  make  certain  payments 
directed  by  the  will;  the  indenture  bore  all.  15s.  stamp:  it  was  held  that 
such  stamp  was  sufficient,  under  the  stat.  55  Geo.  3,  c.  184,  sched.  Part  I.,  and 
that  the  indenture  did  not  require  to  be  stamped  but  "  as  a  deed  not  other- 
wise charged,"  &c.  in  respect  of  the  disposition  of  stock,  and  as  a  "  convey- 
ance not  otherwise  charged,"  &c.  in  respect  of  the  bargain,  sale,  and  release 
of  lands.     Boe  v.  Fereday,  12  A.  &  E.  23. 

{Lease,  p.  1047.) 

.4.  being  owner  of  a  farm,  let  it  for  seven  years  to  B.,  and  by  a  written 
agreement  of  tiie  same  date  as  the  lease  it  was  agreed  that  A.  should 
manage  the  farm  for  B.,  J?,  allowing  .1.  12 *.  a  week,  "and  allowing  him 
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and  liis  family  to  reside  and  have  tlie  use  of  the  dwelling-house  and  furni- 
ture therein,  free  of  rent,"  and  this  agreement  was  to  be  put  an  end  to  l)y 
three  months'  notice  or  three  months'  wages  ;  it  was  held  that  this  agree- 
ment did  not  require  a  lease  stamp,  as  it  did  not  contain  a  demise  of  the 
house,  the  occupation  being  the  mere  remuneration  for  services.  Doe  d. 
Hughes  v.  Deny,  9  C.  &  P.  494. 

{Mortgage,  p.  1048.) 

On  a  mortgage  of  premises  Jield  for  lives,  for  130/.,  with  power  to  the 
mortgagee  to  expend  not  exceeding  70/.  for  a  renewal,  it  was  held,  that  a 
2/.  stamp  was  sufficient.  Doe  d.  Jarman  v.  Larder,  3  Bing.  N.  C.  92  j  and 
3  Sc.  407. 

An  assignment  of  a  mortgage  as  a  mere  transfer  of  an  old  security  for 
money  previously  due,  was  held  to  be  sufficiently  stamped  v/ith  a  35  s. 
stamp,  although  the  seisin  of  the  mortgagor  was  not  proved.  Doe  v. 
Maple,  3  Bing.  N.  C.  832. 

Where  a  mortgage  term  was  transferred  upon  a  further  advance,  and  the 
fee  conveyed  as  a  further  security,  it  was  held  that  the  deed  required  only 
an  ad  valorem  stamp  on  the  further  sum  advanced.  Doe  v.  Gray,  3  Ad.  & 
Ell.  89;  and4N.  &  M.  719. 

{Surrender,  p.  1051.) 

Where  by  agreement,  dated  in  May,  between  A.  and  B.,  an  estate  was  to 
be  sold  by  auction,  in  lots,  and  if  not  all  sold,  then  after  —  August  and 
before  —  September,  the  part  remaining  unsold  was  to  be  divided  into  equal 
lots  between  them,  and  a  sum  to  be  paid  by  B.  to  C,  the  principal  tenant 
on  his  giving  up  possession  at  Michaelmas,  which  he  had  consented  to  do, 
it  was  held  that  the  agreement  stamped  with  a  ]  /.  stamp  was  sufficient, 
the  instrument  not  amounting  to  a  surrender,  at  the  time  of  its  being  exe- 
cuted, of  the  tenant's  term.  Weddallv.  Capes,  3  Cr.  M.  &  R.  50;  and  1 
Tyrw.  &  Gr.  430. 

{Trust,  p.  1051.) 
A  memorandum  signed  by  the  defendant  in  the  terms  "  I  hold  of  31.  T. 
37/.  to  put  into  the  savings'  bank  for  her,"  is  evidence  of  a  debt,  and  not  of 
a  trust,  although  there  was  evidence  that  it  was  deposited  in  his  hands  to  be 
applied  to  the  use  of  M.  T.  at  the  defendant's  discretion.  Bemon  v.  Hay- 
ward,  2  A.  &  E.  666. 

STATUTE,  p.  1059. 

Words  of,  when  compulsory.     B.  v.  Leeds,  4  B.  &  A.  498. 

Where  a  private  Act  incorporating  an  insurance  company  provided  that 
it  should  be  judicially  taken  notice  of,  and  without  being  specially  pleaded  ; 
it  was  held  that  it  was  sufficient  to  produce  a  copy  from  the  King's  printer. 
Beaumont  v.  Mountain,  4  M.  &  Sc.  177. 

{Bepealof,  p.  1059.) 

The  law  does  not  favour  the  doctrine  of  repealing  a  statute  by  impli- 
cation. Foster's  Case,  11  Kep.  73,  (a).  Doe  v.  Grey,  2  T.  E.  365;  Dyer,  347.. 
B.  V,  Doicnes,  3  T.  R.  569.  Goldson  v.  Buck,  15  East,  376;  Fortescue, 
c.  18. 

A  repealed  statute  has  no  operation,  &c.     See  further,  2  M.  &  \\ .  848. 


SURETY.  1501 

STOCK. 

{Dividends.) 

Where  the  tenant  for  life  of  stock  dies  on  the  day  of  tlie  dividends  be- 
coming due,  they  belong  to  his  residuary  personal  estate.  Patoii  v. 
Sheppard,  10  Sim.  186. 

STOCK-JOBBING. 

Assumpsit  for  stock  sold  and  transferred  by  plaintiff,  and  accepted  by 
defendant ;  plea,  stating  an  agreement  for  such  sale,  &c.,  and  that  at  the  time 
of  making  such  agreement  the  plaintiff  was  not  possessed  of -or  entitled  to 
the  stock  in  his  own  right,  &c. :  held,  that  such  contract  was  not  void  under 
7  G.  2,  c.  8,  s.  8.  Mortimer  v.  M'CaUun,  7  M.  &  W.  20;  and  see  S.  C. 
6  Id.  58. 

See  tit.  Assumpsit — Illegality. 

SUICIDE. 

A  person  cannot  be  tried  for  feloniously  inciting  another  to  commit 
suicide,  although  that  other  commit  the  suicide.  R.  v.  Leddington,  9  C. 
&  P.  79. 

SURETY. 

{Liability  of,  p.  1062.) 

Where  a  bond  was  given  by  a  merchant  to  his  bankers  as  a  security  for  a 
balance  and  for  future  advances,  to  which  the  respondent  became  a  party  as 
surety,  and  afterwards,  the  bond  being  defective,  a  fresh  one  was  executed 
in  a  larger  sum,  to  secure,  as  was  alleged,  a  floating  balance,  with  interest 
from  the  date  of  the  execution,  but  was  in  the  common  form,  which  was 
also  signed  by  the  respondent  as  surety,  but  the  purpose  was  not  explained 
to  him,  it  was  held  that  he  was  liable  only  for  the  balance  then  actually 
due,  subject  to  an  account  of  payments  subsequently  made  to  the  bankers 
by  bis  principals.     Walker  v.  Hardman,  11  Bli.  N.  S.  229. 

In  debt  upon  a  bond  given  by  a  surety  for  the  due  performance  of  his 
duties  by  a  collector  of  taxes,  it  was  held,  1st,  that  such  bond  being  given 
to  the  commissioners  was  good,  although  conditioned  to  pay  the  monies 
collected  to  the  receiver-general  and  to  the  commissioners,  notwithstanding 
the  latter  are  required  by  the  statute  to  pay  over  such  monies  to  the  re- 
ceiver; 2dly,  tbat  payment  of  monies  collected  in  one  year  to  the  account 
of  a  different  year,  in  order  to  cover  deficiencies,  was  a  breach  of  the  con- 
dition duly  to  pay  over,  &c. ;  3dly,  that  the  sale  of  the  lands  and  goods 
of  the  defaulter,  was  a  condition  precedent  to  any  action  against  the  surety, 
{diss.  Abinger,  L.  C.  B.,  and  Parke,  B.),  but  that  to  make  such  condition 
available,  the  surety  is  bound  to  aver  and  prove  notice  to  the  commissioners, 
or  that  they  had  knowledge  of  the  existence  of  sucli  lands,  &c.  {diss.  Den- 
man,  L.  C.  J.,  and  Williams,  J.) ;  and,  lastly,  that  upon  the  plea  of  general 
performance  by  the  principal,  one  of  the  breaches  being  the  failure  to  pay 
on  the  days  and  times  appointed  by  the  Act  (which  in  fact  did  not  appoint 
any,  but  empowered  the  receiver  to  do  so),  it  would  be  presumed  that  the 
receiver  had  appointed  days  for  such  payment.  Gicynne  v.  Burnell,  2 
Sc.  16. 

This  judgment  was  reversed  on  error,  in  Dom.  Pr.,  the  Judges  differing 
as  to  whether  the  property  of  the  principal  which  only  came  to  the  know- 
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ledge  of  the  commissioners,  or  the  whole,  was  to  be  exhausted  before  the 
surety  could  be  called  upon;  but  the  defendant  having  joined  issue  upon 
that  plea  (which  would  have  been  a  good  defence),  in  a  manner  which 
rendered  it  an  immaterial  one,  and  upon  which  he  could  not  l:ave  judg- 
ment, and  the  plaintiff  not  being  entitled  to  judgment,  non  ohst.  vered.,  the 
House  reversed  simpliciter  the  former  judgment.  Gwytme  v.  Burnell,  1  So. 
N.  S.  711 ;  and  0  Bing.  N,  C.  453. 

In  an  action  against  a  surety  on  a  contract  for  works,  to  be  paid  for  as  the 
■work  proceeded,  the  contractor  becoming  bankrupt,  and  having  received 
advances  beyond  what  he  was  entitled  to  under  the  contract,  and  for  which 
extra  advances  security  had  been  taken,  it  was  held  that,  in  respect  of  the 
latter,  the  surety  was  not  liable  for  the  loss  sustained  by  the  non-fulfilment 
of  the  works.     Warre  v.  Calvert,  2  N.  &  P.  126. 

A.  joins  with  B.  as  his  surety  in  a  joint  note  for  money  advanced  by  the 
payee  to-B.;  an  indorsement  by  the  payee  (since  deceased)  of  the  receiptof 
the  money,  and  that  it  was  money  advanced  to  B.,  is  evidence  for  A.  in 
an  action  against  B.  for  the  money.     Davies  v.  Humphries,  C.  M.  &:  W.  153. 

(Discharge  of,  p.  1064.) 

Plea,  to  debt  on  bond,  conditioned  for  the  trustee  of  a  bankrupt's  estate  in 
Scotland,  appointed  by  the  commissioners,  faithfully,  &c.,  that  by  the  neg- 
lect of  the  obligees  for  thirteen  years,  and  connivance,  they  had  caused 
and  permitted  the  trustee's  default,  but  of  which  averment  there  was  no 
proof;  held  that  the  defendant  was  not  discharged:  reversing  the  judg- 
ment below.      M'Tuggart  v.  ^Yatson,  3  Ci.  &  Fi.  525. 

J.  H.,  being  indebted  on  simple  contract  to  W.,  prevailed  on  his  father  to 
execute  a  bond  for  the  payment  within  four  years,  within  which  period  the 
father  died,  and  W.  obtained  from  the  son  and  representative  of  the  father, 
a  fresh  bond  for  payment  by  yearly  instalments  :  upon  a  creditor's  suit  for 
administering  the  father's  estate,  IF.  having  claimed  to  come  in  upon  the 
original  bond,  which  he  had  retained,  it  was  held,  that  the  second  bond 
was  to  be  presumed  to  be  a  satisfaction  of  the  first,  and  that  the  father  was 
to  be  considered  only  as  surety  for  the  son,  and  that  by  giving  time  to  the 
principal  debtor,  the  creditor  had  discharged  the  surety.  Clarhe  v.  Ilenty, 
3  Younge  &  C.  187. 

On  a  bill  for  an  injunction  to  stay  proceedings  at  law  against  the  sureties 
in  a  bond  given  by  the  jjrincipal  on  a  contract  for  works,  alleging  that  the 
defendants,  by  making  advances  beyond  the  value  of  the  work  done,  had 
varied  to  the  prejudice  of  the  sureties,  it  was  held  that  the  sureties  were 
thereby  released,  and  entitled  to  have  the  injunction  made  perpetual. 
Calvert  v.  London  Dock  Co.,  2  Keene,  638. 

SURRENDER,  p.  1067. 
Where  it  was  shown  to  be  the  practice  in  the  office  of  the  bishop's  steward 
to  have  old  leases  returned,  before  a  renewal  or  re-grant,  a  lease  produced 
with  the  seals  torn  oflF,  was  held  to  be  admissible  in  evidence,  as  a  foundation 
for  the  jury  to  presume  a  surrender,  by  operation  of  law,  of  the  former 
lease.     Walker  v.  Richardson,  2  M.  &  W.  882. 

TAXES. 
(Land  Tax.) 
The  plaintiff,  being  vicar  of  E.,   and  owner  and  occupier  of  the  vicarial 
tithes,  and  being  also  occupier  of  the  rectorial  tilLe.5,  which  belonged  to  B., 


TENDER.  1563 

and  on  which  the  land  tax  hud  been  redeemed,  was  assessed  to  the  land  tax 
in  a  oross  sum  for  vicarial  and  rectorial  tithes.  The  whole  sum,  up  to  the 
quarter-day  last  past,  being  demanded  by  defendant,  who  was  collector,  the 
plaintiff  refused  to  pay  the  sum  at  whicli  the  rectorial  tithes  had  been 
redeemed,  but  paid  the  residue  of  the  assessment.  The  collector  distrained 
on  him,  under  stat.  38  G.  3,  c.  5,  s.  17,  for  the  amount  withheld.  The  dis- 
tress warrant  did  not  specify  the  property.  Held,  that  the  distress  was 
illegal,  as  being  for  a  sum  not  due,  and  because  the  assessment  should  have 
separated  the  tithes  belonging  to  different  proprietors,  under  stat.  20  G.  3, 
c.  17,  s.  3.  That  trespass  lay  for  the  distress,  and  that  the  plaintiff  was 
not  bound  to  appeal,  under  the  sect.  8  of  stat.  38  G.  3,  c.  5.  And  that  the 
demand  having  been  for  the  sum  alleged  to  be  due  for  a  quarter  then 
expired,  the  defendant  could  not  justify  the  distress  by  showing  that  a  sum 
was  due  at  the  expiration  of  the  current  quarter  for  vicarial  tithes,  which 
would  cover  the  sum  distrained  for.  Charlton  v.  Alway,  11  Ad.  &  Ell.  993. 
As  to  collectors'  bonds,  see  Gwynne  v.  Burnell,  1  Scott,  N.  S.  711. 

TENDER. 

{When  sufficient,  p.  1067.) 

If  a  tender  be  made  by  a  cheque  contained  in  a  letter  requesting  a  receipt 
in  return,  and  the  plaintiff  sends  back  the  cheque,  and,  without  objecting 
to  the  nature  of  the  tender,  demands  a  larger  sum,  it  is  a  good  tender. 
Jones  V.  Arthur,  8  Dowl.  442. 

"I  am  instructed  by  the  defendant,  to  say  that  15  /.  is  more  than  is  due, 
but  that  you  may  have  it,"  is  a  good  tender,  the  money  being  produced. 
Thorpe  v.  Burgess,  8  Dowl.  693. 

A  witness  tells  the  plaintiff  that  he  comes  with  the  amount  of  D.'s  bill, 
the  plaintiff  says  he  will  not  take  it,  that  it  is  not  his  bill ;  the  witness  swears 
that  he  offered  it  as  the  amount  of  the  bill :  this  is  a  good  tender,  the  plaintiff' 
niio-ht  have  accepted  the  amount  without  admitting  that  no  more  was  due. 
Henwood  v.  Oliver,  1  G.  &  P.  25  ;  qu.  as  to  Sutton  v.  Hawkins,  8  C.  &,  P. 
259. 

Thouo-h  a  party  tendering  money,  demand  a  receipt  for  the  sum  tendered, 
if  no  objection  be  made  on  that  account,  the  tender  is  good.  Richardson  v. 
Jackson,  9  Dowl.  715. 

Where  the  plaintiff's  attorney  wrote  to  the  defendant,  that  unless  the 

debt  and  charge  of  the  letter  were  paid  at  his  office  by next,  at  12 

o'clock,  proceedings  would  be  commenced,  and  before  that  day  an  agent 
tendered  the  debt  at  the  office,  to  a  person  who  refused  to  receive  it  unless 
the  charge  for  the  letter  was  also  paid,  it  was  held  to  be  a  good  tender. 
(Parke  B.  dub.)     Kirton  v.  Braithivaite,  3  Cr.  M.  &  R.  310. 

Where  the  defendant's  attorney  tendered  a  sum,  saying,  "  I  tender  you 
£. ,  for  your  claim  on  M.,"  which  tlie  plaintiff  refused  to  accept  in  dis- 
charge of  his  bill ;  and  the  former  again  said,  "  I  tender  you  £. ;"  the 

tender  was  held  to  be  unconditional  and  sufficient.  Jeniiings  v.  Major,  8 
C.  &  P.  62. 

A  sum  tendered,  if  the  party  will  take  it  in  full  of  the  demand,  is  insuf- 
ficient.    Gordon  v.  Cox,  7  G.  &  P.  172. 

Where  the  words  of  the  tender  were,  "I  have  called  to  tender  £. ,  in 

settlement  of  7t?.'s  bill,"  it  was  held,  that  it  was  for  the  jury  to  say  if  the 
offer  was  conditional  or  not.      Eckstein  v.  Reynolds,  2  Nev.  &:  P.  256. 
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(Pleadiiiff.) 
To  an  action  by  payee  against  maker  of  a  promissory  note  for  lu/.  9s.  id. 
payable  on  demand,  the  defendant  pleaded  as  to  3/.  parcel,  &c.,  a  set-off"  at 
the  time  of  demand.  And  as  to  121.  9  s.  4<7.  residue,  &c.,  a  tender  of  that 
sum,  at  the  time  of  demand.  The  replication  to  the  first  plea  denied  the 
set-off  at  the  time  of  the  commencement  of  the  suit ;  to  the  second  plea, 
that  before  the  making  of  the  tender,  the  sum  of  15  Z.  9  s.  4<i.  including  the 
said  sum  of  12/.  9s.  id.  was  due  upon  the  note,  which  sum  the  plaintiff" 
demanded,  but  the  defendant  refused  to  pay  the  same,  and  that  no  set-off", 
or  other  just  cause  existed  for  the  non-payment;  held,  that  the  replication 
was  good.     Cotton  v.  Godwin,  9  Dowl.  763. 

{Costs.) 

In  debt  for  a  sum  above  '20  I.,  the  defendant  pleaded  a  tender  as  to  part, 
and  muiquam  indebitatus  as  to  the  residue.  The  plaintiff" confessed  the  tender, 
and  obtained  a  verdict  for  13/.,  which,  together  with  the  sum  tendered, 
exceeded  20/.;  held,  that  the  jjlaintiff"  was  only  entitled  to  costs  upon  the 
lower  scale.     Dixon  v.  Walker,  8  Dowl.  887. 

THREATS. 

Upon  an  indictment  for  threatening  to  accuse  of  an  infamous  crime,  the 
jury  may  take  into  their  consideration,  in  reference  to  the  exi^ressions  used 
before  obtaining  the  money,  if  those  expressions  are  equivocal,  what  was 
said  afterwards  by  the  prisoner  relating  thereto,  when  in  custody.  R.  v. 
Kain,  8  C.  &  P.  187. 

On  an  indictment  under  7  &:  8  Geo.  4,  c.  29,  for  threatening  to  accuse;  it 
was  held,  that  the  words  were  not  confined  to  an  accusing  by  course  of 
law,  but  were  to  be  taken  to  mean,  threatening  to  charge  before  any  third 
person.    R.  v.  Robinson,  2  M.  &,  Rob.  14. 

Where  the  threat  was  to  accuse  "  of  having  taken  indecent  liberties," 
it  was  held  not  to  be  within  7  AVill.  4,  and  1  Vict.  c.  87,  s.  4,  under  which 
the  threat  must  be  to  accuse  of  having  committed  the  complete  crime ;  but 
the  prosecutor  having  parted  with  his  money  under  the  combined  fear  of 
personal  violence  and  of  the  attack  on  his  character,  it  was  held  to  be  not 
the  less  a  robbery,  because,  in  addition  to  the  violence,  there  was  the  threat 
to  accuse.     R.  v.  Norton,  8  C.  &  P.  G71. 

Where  the  prisoner  was  indicted  and  convicted  in  the  common  form  for 
robbery  from  the  person,  and  it  appeared  that  the  property  had  been 
obtained  under  threats  of  charging  the  prosecutor  with  an  infamous  offence, 
it  was  held  that  such  conviction  was  wrong,  for  as  the  stat.  7  W.  4,  and  1  Vict, 
c.  87,  created  the  obtaining  property  bj'  means  of  such  threats  a  distinct 
offence,  it  could  no  longer  be  charged  as  robbery  under  7  &  8  Geo.  4,  c.  29. 
R,  V.  Henry,  2  Moody,  118;  and  9  C.  &  P.  309. 

It  is  for  the  jury  to  say  whether  the  terms  of  the  letter  amount  to  threats 
within  the  statute.     R.  v.  Tyler,  1  Ry.  &  M.  428. 

Sending  a  letter  to  A.  B.  threatening  to  burn  a  house  of  which  he  is 
owner,  but  let  by  him  to  and  occupied  bj^  a  tenant,  is  not  an  offence  within 
the  4  Geo.  4,  c.  54,  s.  3.     R.  v.  Burridge,  2  M.  &:  K.  296. 

TIME. 

{Calculation  exclusive,  icken,  p.  1073.) 
The  rule  is  inflexible  to  construe  "  ten  days'  notice  at  least,"  to  mean  ten 
clear  days.     Mitchell  v.  Foster,  4  P.  &  D.  150;  see  also  in  the  matter  of 
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Prannley  4  Ad.  &  Ell.  781 ;  6  N.  &  M.  421  ;  Blunt  v.  Heslop,  3  N.  &  P.  553  ; 
J?  V  J»/.  rZ&Zo;;,  8  Ad.  &  Ell.  173.  And  where  a  clear  ten  days'  summons 
is  required  to  warrant  a  conviction,  a  conviction  upon  a  shorter  summons 
is  without  jurisdiction.     Mitchdl  v.  Foster,  supra. 

Under  the  3  Geo.  4,  c.  39,  s.  1,  which  requires  that  every  warrant  ot 
attorney  to  confess  judgment,  shall  be  filed  "within  twenty-one  days  after 
the  execution,"  a  warrant  executed  on  the  9th  day  of  the  month  may  be 
filed  on  the  30th.     Williams  v.  Burgess,  9  Dowl.  544. 

A  rule  to  plead  was  entered  at  the  Rule-office  on  the  23d  of  May  at 
three  o'clock  in  the  afternoon ;  on  the  same  evening  at  six  o'clock,  a  decla- 
ration and  demand  of  plea  were  delivered  to  the  defendant;  on  the  2Sth  at 
half  past  eleven  o'clock  in  the  morning,  the  plaintiff"  signed  judgment  for 
want  of  a  plea;  held,  that  the  judgment  was  regular.     Chapman  v.  Davis, 

8  Dowl.  831. 

An  order  was  obtained  upon  terms  of  seven  days'  tune  to  plead ;  held, 
that  the  seven  days  commenced  from  the  date  of  the  order,  and  not  from 
the  expiration  of  the  four  days  in  which  he  was  originally  required  to  plead. 
Simpson  v.  Cooper,  2  Sc.  840. 

The  six  days,  in  the  case  of  notice  of  moving  for  the  writ  to  remove  an 
order  of  justices,  under  13  Geo.  2,  c.  18,  s.  5,  are  to  be  reckoned  one  day 
inclusively  and  one  exclusively.     R.  v.  Goodenough,  2  Ad.  &  Ell.  463. 

A  party  obtaining  a  Judge's  order  should  serve  it  "  forthwith  ;  "  that  is, 
before  the  opposite  party  is  entitled  to  take  a  fresh  step.  Kenny  v.  Hutch- 
inson, 8  Dowl.  171. 

A  clause  giving  an  appeal  required  the  party  to  enter  into  a  recognizance 
"  forthwith ;"  it  was  held  to  mean  "without  unreasonable  delay,"  and  that  a 
delay  of  nine  days  after  notice  of  appeal,  Avas  not  a  sufficient  compliance 
with  the  Act.     B.  v.  Worcester  Justices,  7  Dowl.  789. 

In  an  action  on  an  attorney's  bill,  the  day  on  which  it  is  delivered  is 
not  to  be  reckoned  as  one  of  the  days  of  the  month  given  to  the  client  by 
the  statute.     Blunt  v.  Heslop,  9  Dowl.  982. 

In  a  notice  of  action  against  a  magistrate  under  the  24  Geo.  2,  c.  44,  s.  1, 
the  time  must  be  computed  exclusive  both  of  the  day  of  giving  notice  and 
of  the  day  of  bringing  the  action.     Young  v.  Higgon,  8  Dowl.  212. 

By  an  agreement  of  reference  to  arbitrators  with  power  to  appoint  an 
umpire,  it  was  covenanted  that  the  umpire  should  make  his  award  two 
calendar  months  after  his  appointment.  He  was  appointed  on  the  29th  of 
June,  and  afterwards, tha  time  for  making  his  award  was  enlarged  by  con- 
sent for  three  months  further.  The  Court  held,  that  the  29th  of  June  was 
to  be  excluded  from  the  calculation  of  time,  and  therefore  that  the  award 
being  made  on  tlie  29th  of  November,  was  made  in  due  time.  In  re  Higham 
and  Jessop,  9  Dowl.  203. 

Where  the  will  appointed  a  person  executor,  provided  he  should  apply 
for  probate  within  three  calendar  months  after  the  death  of  the  testator,  it 
was  held  that  the  day  of  the  death  was  excluded.     Wihnot,  in  the  goods  of, 

1  Curt.  1. 

Property  is  to  be  transferred  to  a  party  when  she  attains  her  25th  year ; 
it  is  to  be  transferred  when  she  becomes  24  years  old.  Grant  v.  Grant,  4 
Younge  &  Cr.  256. 

Goods  were  sold  on  the  5th  October,  to  be  paid  for  in  two  months  ;  an 
action  cannot  be  brought  till  after  the  5th  of  December.  Webb  v.  Fair- 
maner,  3  M,  &,  W.  473. 
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And  it  seems  that  now  the  general  rule  i3,  that  in  giving  notice,  the  day 
of  giving  the  notice  is  to  be  excluded.  R.  v.  Justices  of  Cumberland,  4  N.  &, 
Isl.  378  ;  Pellew  v.  Inhabitants  of  Wonsford,  2  B.  &  C.  134  ;  Lester  v,  Gar- 
land,  15  Ves.  jun.  248  ;  Hardy  v.  Ryle,  9  B.  &  C.  603 ;  4  M.  &  R.  295. 

The  rule  laid  down  in  Pellew  v.  Inhabitants  of  Wonsford,  is  (per  Alder- 
son,  J.)  a  very  excellent  criterion,  viz  ,  to  reduce  the  time  to  one  day,  and 
see  whether  you  do  not  obtain  an  absurdity  except  by  extending  the  first 
day. 

{Day,  Fraction  of,  p.  1079.) 

Where  a  defendant  died  between  eleven  and  twelve  o'clock  in  the  morn- 
ing, and  a  writ  off  .fa.  was  sued  out  against  his  goods  between  two  and 
three  o'clock  the  same  day,  the  Court  set  the  writ  aside  as  irregular.  Chick 
V.  Smith,  8  Dowl.  337. 

{Evidence  of— Fiat,  p.  1079.) 
The  time  of  delivering  out  a  fiat  in  bankruptcy  as  an  operative  instru- 
ment, is  "  the  date  and  issuing,"  within  2^3  Vict.  c.  29  ;  and  jmma  facie 
the  time  of  delivering  it  out  of  the  Bankrupt-office  is  that  time.     Pewtress 
v.^lrynfln,9Dowl.828. 

{Date,  p.  1079.) 

In  an  action  by  assignees  for  goods  sold,  &c.,  the  defendant  offered  in 
evidence  an  account  stated  and  settled,  showing  a  balance  to  the  defendant, 
and  which  was  dated  prior  to  the  bankruptcy  ;  held,  that  it  was  to  be  pre- 
sumed to  have  been  written  at  the  time  it  bore  date,  and  that  it  was 
properly  received  in  evidence  ;  if  the  fact  were  otherwise,  or  the  paper  a  frau- 
dulent contrivance,  it  was  open  for  the  plaintiff  to  show  it.  Sinclair  v. 
Baggaley,  4  M.  &  W.  312. 

Since  the  new  rules  the  writ  of  trial  is  conclusive  of  the  date  of  the  writ 
of  summons,  and  cannot  be  contradicted  at  the  trial ;  although  where  there 
has  been  a  mistake,  the  Court  will  allow  the  writ  of  trial  to  be  amended. 
Whipple  V.  Manley,  1  I\I.  8t  W.  432. 

{Time  of  making  an  Appointment,  ^-c.  p.  1079.) 

Where  justices  met  in  petty  sessions  to  appoint  overseers  in  due  time 
after  the  25th  of  March,  pursuant  to  the  54  Geo.  3,  c.  91,  and  in  conse- 
quence of  a  difficulty  with  respect  to  certain  appointments,  they  adjoui-ned 
the  consideration  of  those  appointments  to  a  day  more  than  fourteen 
days  from  the  25th  of  March,  an  appointment  made  with  respect  to 
them,  on  such  day  of  adjournment,  was  held  to  be  good,  as  the  sessions  had 
become  possessed  of  the  subject-matter;  and  other  appointments  made  for 
the  same  township,  by  other  justices,  within  fourteen  days  after  the  25th 
March,  were  held  to  be  invalid.     R.  v.  Sneyd,  9  Dowl.  1001. 

Where  the  councillors  of  a  borough  did  not  immediately  after  the  first 
election  of  aldermen,  appoint  who  should  go  out  of  office  in  the  year  1838, 
as  required  by  5  &  6  Will.  4,  c.  76,  s.  25,  but  delayed  such  appointment 
until  the  29th  October  1838,  it  was  held  that  such  delay  vitiated  the  elec- 
tion of  the  aldermen  chosen  to  succeed  the  aldermen  so  appointed  to  go 
out  of  office.     R.  V.  Alderson,  1  G.  &  D.  429. 

{Sundays  and  Holidays,  p.  1079.) 
In  assumpsit  for  goods  sold  and  delivered,  plea,  a  sale  on  Sunday  ;  repli- 
cation, the  subsequent  retainer  of  the  goods,  whereby  the  defendant  became 
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liable  to  pay  for  tliemon  ^quantum  valebant^  the  replication  was  held  to  be 
bad,  on  demurrer,  no  subsequent  promise  being  alleged  after  such  retainer. 
Simpson  x.Nicholls,  6  Dowl.  355;  and  3  M.  &.  W.  240. 

The  law  of  Scotland  prohibiting  all  work  on  Sundays,  "  except  works  of 
necessity  and  mercy,"  a  master  (a  l^arlier)  cannot  employ  his  apprentice 
in  shaving  his  customers  on  any  joart  of  that  day';  and  by  a  covenant  in  the 
indenture  by  the  apprentice  not  to  absent  himself  on  ^^  holidays  or  week 
days  without  leave,"  the  term  holiday  does  not  apply  to  Sunday,  but  to 
other  days,  directed  t )  be  kept  as  holidays  in  Scotland.  Phillips  v.  Innes^ 
4  CI.  &  Fi.  234.     lleversing  the  judgment  below. 

TITHES. 

See  as  to  time  of  claim,  &c.,  stat.  2  &  3  Will.  4,  c.  100. 
{Title  to,  p.  1080.) 

A  conveyance  is  of  a  house  and  land,  "with  all  profits,  hereditaments 
and  appurtenances  to  the  said  premises  belonging,"  the  grantor  having 
acquired  at  the  time  of  the  execution  of  the  deed  both  the  land  and  the 
tithes ;  held,  1st,  that  the  tithes  were  not  extinguished  by  the  unity  of  pos- 
session ;  and,  2dly,  that  the  word  hereditaments  being  bound  down  by 
"  belonging  and  appertaining  to  the  said  jjremises,"  passed  only  what  was 
appurtenant  to  the  land,  which  could  not  be  predicated  of  tithes,  and  that 
in  the  absence  of  sufficient  words  appropriate  to  the  transfer  of  tithes,  they 
did  not  pass.     Chapman  v.  Gatcombe.  2Bing.  N,  C.  516;  and  2  Sc.  738. 

Where  the  ancient  documents  only  showed  an  endowment  of  the  vicarage, 
but  not  its  character  or  extent,  and  the  ecclesiastical  survey  recognised 
"  privy  tithes"  as  well  as  small  tithes,  but  a  subsequent  terrier  mentioned 
privy  tithes  in  contradistinction  to  tithes  in  general,  as  payable  to  the  vicar, 
and  he  had  always  received  payments  denominated  privy  tithes,  it  was 
held,  that  under  such  description,  he  was  entitled  to  the  small  tithes.  Hall 
V.  Godson,  2  Younge,  153. 

An  ancient  document,  in  the  nature  of  a  terrier,  produced  from  the  proper 
custody  and  under  the  proper  authority,  although  without  date,  and  signed 
by  various  persons,  without  designating  their  character,  is  admissible.  Hall 
V.  Farmer,  2  Younge,  145. 

In  a  suit  for  tithe  of  oysters  landed  on  a  perch  within  a  parish,  the  omis- 
sion to  rate  property  so  situated,  is  insufficient  evidence  of  its  not  beino- 
within  the  parish.     Perrott  v.  Bryant,  2  Younge  &  C.  61. 

The  mere  nonpayment  of  tithes  is  not  a  sufficient  answer  to  the  claim  by 
a  lay  impropriator,  against  whom  there  can  be  no  prescription  in  non  deci- 
mando.     Andrews  v.  Drever,  2  Sc.  1. 

Where  the  evidence  of  money  payments  extended  to  the  reign  of  C.  1,  but 
more  ancient  documents  made  no  mention  of  them,  it  was  held  that  the 
origin  of  such  payments  was  to  be  deemed  subsequent  to  the  time  of  leo-al 
memory,  and  an  account  was  decreed.  Lord  Graves  v.  Fisher,  S  CI.  &  Fi.  1  • 
and  8  Bli.  N.  S.  937.     Affirming  the  judgment  below. 

Where  the  defence  set  up  was  a  distinct  modus  paid  to  the  rector  (the 
lord  of  the  manor  receiving  the  tithes  from  the  terre  tenants),  which 
was  proved  to  have  been  paid  from  the  year  1690,  and  probably  from 
an  earlier  period,  under  the  name  sometimes  of  "  seizin  or  modus,"  and 
in  some  cases  as  "  a  rent,"  it  was  held  that  the  prescription  not  beino- 
illegal,  but  improbable,  and  there  being  evidence  of  payment  of  some  tithes 
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within  the  district,  tlie  pn'scriptioii  going  with  tithes,  nml  liie  t'vitlence 
tending  rather  to  show  a  lease  and  usurpation  on  the  part  of  the  lord,  againftt 
ecclesiastieal  persons  under  his  control  and  influence  as  patron,  it  was  held, 
that  such  prescription  was  nut  made  out,  and  an  account  was  decreed. 
Kn'ujht  V.  Marquis  of  Waterford,  4  Younge  fit  Co,  283. 

A  modus  in  lieu  of  tithes  is  inconsistent  with  the  receipt  of  tithes  in  kind 
by  another.    lb. 

Tlie  rankness  of  a  modus  is  not  strictly  an  olijeetion  to  it  in  point  of  law, 
but  only  a  ground  upon  which  the  Court  will  determine,  frnni  the  gross 
absurdity  that  any  such  bargain  should  ever  have  been  made.    lb. 

The  reasonableness  of  a  custouj  to  set  out  for  tithe  every  tenth  turnip, 
instead  of  every  tenth  heap,  depends  upon  the  fact  whether  the  parson  has 
thereby  an  opportunity  of  seeing  it  set  out  fairly,  and  was  disallowed.  Clarke 
V.  Clarke,  '2  Younge  &.  Co.  245. 

Where  at  the  time  of  the  sale  of  an  advowson,  it  was  only  voidable  by 
reason  of  the  incundient  having  been  instituted  to  another  benefice,  it  was 
held  that  the  right  of  presentation  j)assed  undtr  the  c(Uiveyance,  and  that 
the  presentee  of  the  vendee  was  therefore  entitled  to  the  tithes.  Alston  v. 
Atlay,  6  Nev.  &  M.  G8G.  This  case  was  reversed  in  the  Exchecpier  Chandjcr, 
and  removed  into  the  House  of  Lords;  but  an  arrangement  having  been 
made,  was  not  argued  there. 

Upon  an  issue  wliethcr  a  farm  modus  was  j)ayable  for  a  particular  farm, 
it  was  held  that  a  former  occupier,  who  had  always  paid  a  sum  as  a  modus, 
could  not  be  admitted  to  jjrove  what  he  had  heard  liis  father,  who  had 
also  occupied  the  farm,  say  resj)eeting  it;  as  this  wouhl  be  evidence  of  repu- 
tation of  a  mere  fact  only.     ^YclLt  v.  New  College,  Oxford,  1  C.  &  P.  284. 

See  as  to  the  recovery  of  tithes  of  small  amount,  4  Sc  ;>  Vict.  e.  30  ;  as  to 
the  recovery  of  tithes  from  Quakers,  4  &  5  Vict.  r.  37  ;  Tithe  Commutation 
Acts,  5  &,  6  W.  4,  c.  71  ;  1  Will.  4  ;  and  1  \i<t.  e.  HO. 


TOLL. 

The  waggons  of  a  wharfinger  carrying  goods  brought  by  a  canal  to  the 
defendants,  the  consignees,  and  in  return  collecting  goods  to  carry  to  the 
wharf,  are  not  stage-waggons  within  the  meaning  of  a  proviso  in  a  local 
Turnpike  Act,  that,  inter  alia,  stage-waggons  conveying  goods  for  hire  should 
pay  toll  every  time  of  passing  and  repassing.  Si'inble,  the  description  ap- 
plies only  to  conveyances  which  carry  goods,  &;c.  for  hire  from  one  ti.ved 
point  to  another.     R.  v.  JRuscoe,  3  N.  &,  P.  4J8. 

Bones  uncrusbed,  carried  to  the  ])laintifl"'s  farm  to  be  there  crushed  fcr 
the  purpose  of  manure,  were  held  to  be  manure  within  the  exemption  from 
toll  under  3  Geo.  4,  c.  126,  s.  32,  and  u  k  G  Will.  4,  c.  18,  s.  1.  Frutt  v. 
Brown,  8  C.  &  P.  244. 

Where  the  tolls  were  fixed  gross  sums  for  given  distances,  it  was  held 
that  the  principle  of  rating  parishes  through  which  the  navigation  passed 
was  by  a  mileage  calculation,  and,  the  repairs  being  ecjual  throughout  the 
line,  that  the  deduction  from  the  gross  receipts  was  to  be  in  the  same  pro- 
portion, and  a  further  deduction  of  10  per  cent,  for  tenants'  profits.  R.  v. 
Woking,  5  Nev.  &  M.  39-5.  And  see  R.  v.  Kinrjsicinford,  7  B.  &  Cr.  236 ; 
and  R.  v.  Trustees  of  the  Duke  of  Bridqewater.  0  B.  &  Cr.  G8. 


TREASON.  l''>f»9 

Where  the  toll  was  clearly  imposed  on  the  horses  drawing  the  carriage, 
and  by  a  subsequent  section  it  was  provided  that  no  person  should  pay  more 
than  once  in  a  day  for  passing  or  repassing  with  the  same  horses  or  car- 
riage, but  that  every  person  having  paid  toll  once  and  producing  a  ticket, 
should  pass,  with  the  same  horses  and  carriage,  toll-free  during  that  day, 
it  was  held  that  the  latter  clause  did  not  control  the  previous  one,  which  was 
clear,  and  that  a  stage-coach  which  had  paid  tlie  toll,  but  changed  horses 
before  arriving  at  the  next  gate,  was  liable  to  a  second  toll.  Hopkins  v. 
Thorogood,  2  B.  &  Ad.  91G. 

TRAVERSE. 
If  a  person  be  indicted  for  a  misdemeanor,  and  it  be  a  dift'erent  misde- 
meanor from  that  for  which  he  has  been  committed  or  held  to  bail,  he  is 
entitled  to  traverse,  although  he  has  been  committed  or  bailed  more  than 
twenty  days.     E.  v.  Howell,  9  C.  &  P.  437. 

TREASON,  p.  1095. 

An  objection  to  a  witness  on  the  score  of  misdescription,  must  be  taken  in 
the  first  instance.     It.  v.  Watson,  2  Starkie's  C.  158. 

The  description  of  a  witness  as  of  the  parish  of  W.,  in  tlie  borough  of  W., 
was  held  sufficient,  although  the  parish  extended  far  beyond  tlie  bounds  of 
the  borough.     R.  v.  Frost,  2  Mo.  147. 

But  where  the  description  was  of  C,  in  the  parish  of  Z.,  and  there  were 
two  places  named  C,  and  the  witnesses  lived  between  both,  it  was  held 
insufficient.     Ibid.  151. 

And  where  the  witness  was  well  described  as  of  the  parish  of  W.,  in  the 
county  of  iVf.,  "  sometimes  abiding  at  the  house  of  his  son  /.,  in  the  parish 
of  B.,  in  the  said  county,"  it  was  held,  that  although  the  former  part  of  the 
description,  standing  alone,  would  have  been  good,  yet  that  the  description 
of  the  son  being  incorrect,  it  vitiated  the  whole.     S.  C.  9  C.  &  P.  151. 

A  witness  is  described  as  lately  abiding  at  a  specified  place;  it  appears  on 
the  voir  dire  that  he  had  a  later  and  different  place  of  residence;  the 
description  is  not  sufficient.     R.  v.  Watson,  2  Starkie's  C.  116. 

On  a  trial  for  high  treason  it  was  objected,  after  the  jury  bad  been 
charo-ed  with  the  prisoner,  but  before  the  first  witness  was  examined,  that 
the  prisoner  had  had  no  list  of  witnesses  delivered  to  him  under  the  stat. 
7  Anne,  c.  21.  It  appeared  that  the  indictment  was  found  on  the  Uth  of 
December,  and  that  on  the  12th  of  December  a  copy  of  it,  and  of  the  panel 
of  the  jurors  intended  to  be  returned  by  the  sheriff,  were  delivered  to  the 
prisoner,  and  that  on  the  17th  of  December  the  list  of  witnesses  was  deli- 
vered to  him.  The  prisoner  was  arraigned  on  the  3l8t  of  December.  The 
objection  to  the  delivery  of  the  list  of  witnesses  was,  that  the  copy  of  the 
indictment  and  the  lists  of  jurors  and  witnesses  should  liave  been  all  deli- 
vered at  the  same  time,  simul  et  scmel ;  it  was  held,  by  a  majority  of  the  Judges, 
nine  to  six,  that  the  delivery  of  the  list  of  witnesses  was  not  a  good  delivery 
in  point  of  law ;  but  it  was  held,  by  a  majority  of  nine  to  six,  that  the  objec- 
tion to  the  delivery  of  the  list  of  witnesses  was  not  made  in  due  time  ;  and 
the  Judges  agreed  that  if  the  objection  had  been  made  in  due  time,  the 
effect  of  it  would  have  been  a  postponement  of  the  trial,  in  order  to  give 
time  for  a  proper  delivery  of  the  list.  R.  v.  Frost,  9  C.  &  P.  162 ;  2 
Moody,  C.  C.  140. 

On  a  trial  for  high  treason,  any  objection  to  the  dnscription  of  the  wit- 
VOT..  III.  5  H 
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ness  in  the  list  of  witnesses  must  be  taken  on  the  voir  dire,  ami  comes  too 

late  after  the  witness  is  sworn  in  chief.     Ibid.  9  C.  &  P.  183. 

{Proof  oy  the  Crime.) 

In  a  case  of  high  treason  or  conspiracy,  the  prosecutor  may  eitlier  prove 
the  conspiracy  which  renders  the  acts  of  the  co-conspirators  admissible  in 
evidence,  or  he  may  prove  the  acts  of  the  different  persons,  and  thus  prove 
the  conspiracy :  therefore,  in  a  case  of  high  treason,  where  it  appeared  that 
a  party  met,  which  was  joined  by  the  prisoner  on  the  next  day,  the  counsel 
for  the  prosecution  was  allowed  to  ask  what  directions  one  of  the  party 
gave  on  the  day  of  their  meeting  as  to  where  they  were  to  go,  and  for  what 
purpose.     B.  v.  Frost,  9  C.  &  P.  149. 

Where  the  treason  charges  an  insurrection,  it  is  necessary  to  show  that 
there  was  force  accompanying  it,  and  that  the  object  of  it  was  of  a  general 
nature  •  and  the  onus  of  showing  the  object  and  meaning  of  the  acts  done 
lies  on  the  prosecutors,  and  not  on  the  prisoner.     Ibid.  129, 

In  a  case  of  high  treason,  evidence  had  been  given  for  the  prosecution 
that  an  armed  party  attacked  the  W.  hotel,  in  which  the  magistrates  and 
troops  were  stationed.  To  show  that  the  intention  of  the  party  was  not 
treasonable,  but  was  merely  to  procure  the  release  of  certain  prisoners,  a 
witness  was  called  to  prove  that  on  the  party  arriving  at  the  hotel  gate, 
they  were  asked  by  a  special  constable  what  they  wanted,  when  one  of  them 
answered,  "  surrender  up  your  prisoners :"  it  was  proposed  to  call  evidence 
in  reply  to  show  that  that  was  not  said  at  the  hotel  gate ;  held,  that  this 
was  properly  evidence  in  reply.     Ibid.  159. 

The  Crown  cannot  recall  witnesses  to  contradict  matters  offered  in 
defence,  unless  they  arise  ex  improviso,  and  the  facts  be  new  and  which  the 
Crown  could  not  foresee  ;  and  then  the  evidence  in  reply  must  be  confined 
to  such  matter  only.     Ibid.  160. 

If,  in  an  indictment  for  treason,  it  be  stated  as  an  overt  act  that  the  pri- 
soner disciiaro-ed  at  the  Sovereign  a  pistol  loaded  with  poioder  and  a  certain 
bullet,  and  thereby  made  a  direct  attempt  on  the  life  of  the  Sovereign,  the 
jury  must  be  satisfied  that  the  pistol  was  a  loaded  pistol ;  that  is,  that  there 
was  something  in  it  beyond  the  powder  and  wadding  ;  but  it  seems  that  it  is 
not  necessary  for  them  to  be  satisfied  that  it  was  actually  loaded  with  that 
which  is  generally  known  by  the  name  of  a  bullet.  R.  v.  Oxford,  9  C.  &  P. 
525. 

TRESPASS. 

(Variance,  p.  1099.) 

The  plaintiff  was  possessed  of  a  plot  of  ground  called  Hall  Close,  to 
which  he  added  a  strip  of  land  from  an  adjoining  highway,  which  was 
known  by  the  name  of  Cow  Lane;  in  an  action  to  recover  damages  for  a 
trespass  committed  on  the  newly  inclosed  land,  it  was  held  that  it  was 
properly  described  in  the  declaration  as  Hall  Close.  Broionloxo  v.  Tomlin- 
son  and  others,  8  Dowl.  827  ;  l  Scott's  N.  S.  426. 

A  description  of  the  L.  I.  Q.  as  part  of  the  sea  beach,  lying  between  high 
and  low  water  mark,  and  abutting  landward  on  five  closes  specified,  is  dis- 
proved by  evidence  of  a  waste  stripof  shingle,  no  part  ofthe  sea  beach,  inter- 
vening between  their  abuttals  and  the  L.  I.  Q.  Webber  v.  Richards,  1  G,  & 
D.  114. 
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(Possessiu7i,  p.  1099.) 

Upon  the  expiration  of  the  tenancy,  tlie  tenant  is  bound  to  give  up  the 
entire  possession,  unless  by  the  custom  he  is  entitled  to  hold  over  any  part ; 
M'hich  custom  it  lies  on  him  to  prove.  Where  the  custom  was  tohave  one-third 
on  tillage,  which  the  tenant  was  entitled  to  hold  until  the  harvest,  and  also, 
if  there  were  an  excess,  when  it  was  divided,  and  it  was  not  clear  whether 
a  whole  field  was  an  excess  or  not,  and  the  tenant  might  have  a  lien  for 
the  expenses  of  sowing ;  it  was  held  that  the  outgoing  tenant  was  entitled 
to  maintain  trespass  for  cutting  and  taking  away  the  corn.  Caldecot  v. 
Smythies,  7  C.  &  P.  808, 

A  verbal  permission  by  the  landlord  to  sow  beyond  the  one-third,  would 
be  good  as  against  him  and  his  in-coming  tenant.  Griffith  v.  Tombs,  7  C. 
&P.810. 

Where  overseers  enclosed  common  lands  for  the  use  of  the  poor,  it  was 
held  that  they  might  maintain  trespass  against  a  stranger  and  wrong-doer, 
although  they  had  not  obtained  the  consent  of  the  lord,  as  required  by  1  & 
2  Will.  4,  c.  42,  s.  2,  to  perfect  their  title.  Mayson  v.  Cook,  4  Bing.  k.  C. 
392;  G  Scott,  179. 

{Joint  Trespass,]),  1104.) 

In  trespass  against  several,  the  plaintiff  proved  acts  by  two  defendants 
only  on  one  day,  and  acts  by  all  on  another  day  ;  the  plaintiff,  although 
he  elected  to  rely  on  the  former  trespasses,  may  prove  also  other  tres- 
passes against  those  two,  but  cannot,  it  seems,  recover  as  against  them  for 
trespasses  in  which  they  were  implicated  with  others  :  where  the  defendants 
had  pleaded  specially,  those  against  whom  the  plaintiff  has  abandoned  his 
case  are  not  entitled  to  acquittal,  until  the  issue  on  those  pleas  is  dis- 
posed of,  as  they  might,  by  the  new  rules  of  pleading,  be  still  subject  to  the 
costs  of  the  special  pleas.     Hitchen  v.  Teale,  2  Mo.  &  R.  30. 

The  plaintilf,  a  sailor,  lodged  with  one  of  the  defendants,  an  innkeeper, 
and  whilst  in  a  state  of  intoxication  the  other  defendant  desired  a  party  to 
take  out  what  money  he  had  in  his  pocket,  which  the  other  received,  de- 
siring the  plaintiff  to  be  told  when  he  awoke  that  his  money  was  lost, 
although  he  was  afterwards  told  it  was  all  right,  and  he  desired  1 1,  of  it  to 
be  given  to  a  female,  which  was  done,  and  the  next  morning  the  defendant, 
the  landlord,  offered  him  a  small  balance,  after  deducting  his  demand  for 
lodging,  &c. ;  held,  that  the  one  directing  the  money  to  be  taken  and  the 
other  taking  advantage  of  it  as  soon  as  done,  they  were  jointly  liable  in 
trespass,  and  that  the  plaintiff  was  entitled  to  recover  back  the  whole  sum 
taken,  minus  the  1 1,  directed  by  him  to  be  given.  Peddell  v.  Butter,  8  C. 
&  P.  337. 

Trespass  for  an  expulsion  by  A.  B.  and  C;  A.  pleads  not  guilty,  B.  and 
C.  admit  the  expulsion,  but  pay  20  s.  into  Court,  and  plead  that  no  greater 
damages  had  been  sustained  ;  if  the  jury  (the  20s.  being  found  by  them  to 
be  a  sufficient  compensation  for  the  expulsion,  and  being  received  from  A.'» 
co-defendants)  find  A.  to  have  sanctioned  the  expulsion,  he  is  liable  only 
to  nominal  damages.     Walker  y.  Woolcott,  8  C.  &  P.  352. 

Trespass  is  maintainable  against  husband  and  wife  for  their  joint  act.  Vine 
V.  Saunders,  4  Bing.  N.  C.96;  3  Sc.  359  ;  and  6  Dowl.  233. 
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(Assault,  Proof  of,  p.  1104.) 
In  trespass  for  assault,  and  threatening  to  shoot  the  plaintiff  with  a  pistol 
loaded  with  powder  and  ball,  it  appearing  that  the  defendant  was  com- 
mander, and  the  plaintiff  a  mariner  on  board  a  ship,  and  that  whilst  the  latter 
was  lighting  with  another  person,  the  defendant  had  laid  his  hands  on  the 
plaintiff  to  restrain  him,  and  threatened,  &c.  for  the  preservation  of  dis- 
cipline and  order  on  board,  it  was  held,  that  the  plaintiff  was  bound  to  prove 
the  allegation  of  the  pistol  being  loaded,  and  that  unless  it  was,  there  could 
be  no  assault ;  so,  if  at  the  time  of  presenting,  the  defendant  added  words 
showing  he  had  no  intention  of  shooting.     Blake  v.  Barnard,  9  C  &  P.  026. 

{Whe7i  the  proper  Form  of  Action,  p.  1108.) 

The  action  for  seduction  of  the  plaintiff's  servant  may  be  either  in  case 
or  trespass.    Chamberlainv.  Hazleivood,  5  ]\I.  &  W.  315  ;  and  7  Dowl.  81G. 

Case  does  not  lie  for  arresting  a  plaintiff  whilst  attending  as  a  witness  on 
a  trial.  Stokes  v.  White,  1  C.  M.  &  R.  223  ;  and  malice  makes  no  differ- 
ence as  to  the  form  of  action.    See  Neicton  v.  Constable,  1  G.  &  D.  408, 

{By  Agent,  p.  1109.) 

In  trespass  and  false  imprisonment  against  the  INIarshal  of  the  Queen's 
Bench,  proof  was  given  that  the  act  was  done  by  the  direction  of  the  deputy 
marshal,  but  there  was  no  evidence  of  the  appointment  of  tliat  person  ; 
held,  that  it  was  insuflicient  unless  the  defendant  was  proved  to  be  cogni- 
sant of  the  acts  of  the  deputy  marshal.  York  v.  Chapman,  3  P.  &  D.  490  ; 
and  11  Ad.  &  Ell.  813. 

{Damages,  p.  1114.) 

In  trespass  for  removing  the  plaintiflPs  soil,  the  measure  of  damages  is 
not  what  it  would  cost  to  restore  the  premises  to  their  former  state,  but  what 
is  the  actual  loss  to  the  plaintiff.  Jones  v.  Gooday,  8  M.  &  W.  146.  Case 
of  Regent's  Canal  Co.  cited  by  Alderson.    lb. 

If  a  trespasser  let  in  the  sea  on  the  land  of  another,  the  land  being  wortli 
20  L,  he  is  not  to  pay  the  expense  of  restoration  by  an  engineering  process. 
Per  Alderson,  B.    lb. 

In  trespass,  the  question  of  damages  is  peculiarly  for  the  jury,  they  are 
not  bound  t)  weigh  very  accurately  the  quantum  of  damage  sustained  from 
a  trespass.     Lochley  v.  Fye,  8  M.  &  W.  133. 

In  trespass  for  breaking  a  dwelling-house,  and  assaulting  and  imprisoning, 
&c. ;  pleas,  1.  not  guilty ;  2.  justification  under  a  ca.  sa.  except  as  to  the  break- 
ing, &c.,  alleging  the  outer  door  to  have  been  open  ;  replication,  de  injui'id  ; 
held  that  the  outer  door  being  ojien,  being  a  condition  precedent  to  the  de- 
fendant's right  to  enter  and  arrest,  it  was  a  material  averment,  and  that 
the  plea  was  sufficiently  traversed  by  the  general  replication.  Secondly,  it 
being  proved  that  the  defendants  broke  open  the  outer  door,  and  so  were 
trespassers  ah  initio,  the  Judge  properly  directed  the  jury  that  they  might 
give  damages  in  respect  of  the  whole  injury  complained  of.  Kirbey  v. 
Denhy,  3  Cr.  M.  &  R.  336. 

In  trespass  for  an  assault,  the  defendant  is  entitled  to  offer  in  mitigation 
the  publication  of  a  libel  upon  him  by  the  plaintiff;  but  the  defendant 
having  brought  an  action  for  such  libel,  he  ought  to  derive  no  advantage 
from  it  in  diminution  of  damages  ;  held  also,  that  the  work  of  the  defend- 
ant, on  which  the  libel  was  a  criticism,  need  not  be  read,  but  that  the  plaintiff 
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mio-ht  in  reply  read  parts  of  the  work  as  part  of  his  speech,  to  show  that 
the  criticism  was  fair.     Frazer  v.  Berkeleij,  7  C.  &  P.  621. 

In  trespass  for  false  imprisonment,  by  giving  plaintiff  in  charge  of  a  peace 
officer,  the  defendant,  in  mitigation  of  damages,  may  show  the  previous 
annoying  conduct  of  the  plaintiff  towards  him.  Thomas  v.  Poicell,  7  C.  & 
P.  807. 

(Defence— General  Issue,  p.  1117.) 

Where  in  trespass,  quare  clausumf regit,  the  defendant  pleads  the  general 
issue,  intending  to  give  the  special  matter  in  evidence  by  virtue  of  an  Act 
of  Parliament,  if  the  jury  find  less  than  40  s.  damages  the  plaintiff  is  enti- 
tled to  costs,  unless  the  defendant  in  pleading  the  general  issue  has  inserted 
in  the  margin  of  the  plea  "by  statute,"  pursuant  to  the  rule  of  T.  T.  1  Vict. 
Jones  v.  Thomas,  8  Dowl.  99. 

And  the  Judges  having,  by  3  &  4  Will.  4,  c.  42,  power  to  regulate  the  prac- 
tice and  pleading  of  the  Courts,  the  non-compliance  with  such  rule,  precludes 
the  defendant  from  giving  special  matter  of  defence  in  evidence  under  that 
plea.     Bartholomew  v.  Carter,  9  Dowl.  896. 

In  trespass  for  taking  goods  as  a  distress  for  poor-rates,  notwithstanding 
the  new  rules,  the  whole  defence,  and  consequently  that  the  goods  were  not 
the  plaintiff's  goods,  may  be  gone  into  under  the  general  issue.  Haine  v. 
Davey,  6  N.  &  M.  356  ;  and  4  Ad.  &  Ell.  892. 

{Plea,  admission  by.) 

Trespass  for  assault  on  the  plaintiff's  wife,  the  defendant  pleaded  that 
the  person  assaulted  was  not  the  wife;  held,  not  to  involve  an  admission  of 
battery  on  the  record,  or  to  prevent  the  effect  of  the  Judge's  certificate  for 
costs  under  43  Eliz.  c.  0.  Wilson  v.  Lainson,  3  Bing.  N.  C.  307  ;  3  Sc.  670  ; 
and  5  Dowl.  307. 

{Lib.  Tenementum,  p.  1123.) 

The  plea  oi  liberum  tenementum  admits  the  plaintift''s  possession,  and  ren- 
ders it  incumbent  on  the  defendant  to  prove  title,  either  by  deed  or  by 
showing  twenty  years'  actual  possession.     Grice  v.  Lever,  9  Dowl.  246. 

The  plea  is  not  supported  by  evidence  of  acts  of  ownership  for  a  period 
less  than  twenty  years,  where  the  estates,  previously  to  and  during  that 
period,  were  shown  to  have  been  in  a  third  party.     Brest  v.  Lever,  7  M.  & 

W.593. 

{Denial  of  possession  of  Property,  Sfc,  p.  1127.) 

Trespass  for  assault  and  battery  ;  plea,  that  the  defendant  was  in  posses- 
sion of  a  dwelling-house,  and  that  the  plaintiff  disturbed  him,  and  entered 
into  it,  wherefore,  &c.;  it  appeared  from  the  evidence  that  the  defendant 
merely  lodged  in  one  room,  the  landlord  keeping  the  key  of  the  outer  door ; 
held,  that  the  replication  putting  the  whole  plea  in  issue,  the  plea  was  not 
sustained  by  the  evidence.     Monks  v.  Dykes,  4  M.  &  VV.  567. 

Plea,  in  trespass  for  entering  the  plaintiff's  house  and  taking  his  goods, 
that  the  house  wa3  not  the  house  of  the  plaintiff,  nor  the  goods  his ;  on  the 
trial,  the  jury  found  that  certain  parts  of  the  goods  only  belonged  to  the 
plaintiff:  held,  that  the  issue  as  to  the  property  in  the  goods  was  divisible, 
and  the  postea  was  ordered  to  be  amended,  as  to  the  goods  found  not  to  be 
his.     Routledge  v.  Abbott,  3  N.  &  P.  560. 

On  issue  joined  upon  the  plea  of  not  possessed,  in  trespass  quare  dausum, 
fregit,  the  defendant  may  use  as  evidence  the  deposition  of  a  witness,  for- 
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merly  called  by  the  plaintiff  to  prove  his  possession  in  a  proceeding  before 
justices  for  an  alleged  trespass  on  the  ^^anie  close.  It  makes  no  diH'erence 
that  the  witness  is  still  alive.      Cole  v.  Hucllci/,  11  A.  &  E.  HU7. 

Trespass  for  throwing  down  a  wall;  i)lea,  Hrst,  that  it  was  not  the  plain- 
tiff's wall ;  secondly,  that  it  was  a  party-wall,  which  latter  issue  was  found 
for  the  defendant;  he  is  entitled  also  to  a  verdict  on  the  first.  Murley  v. 
M'  Dermott,  3  N.  &  P.  356. 

Upon  a  justification,  in  trespass,  of  force  to  remove  the  plaintiff  from  the 
defendant's  house,  when  making  a  noise  and  disturbance,  and  rci)lication, 
de  injuria  ;  held,  1st,  that  the  general  i)roposition,  that  motive  and  intention 
may  be  the  subject  of  inquiry  on  the  general  traverse,  cannot  be  sujjported  ; 
and  2dly,  that  the  plea  not  justifying  the  excess  of  violence  and  wounding 
used  towards  the  plaintiff,  she  was  entitled  to  a  verdict  on  the  general 
issue.  Oakes  v.  Wood,  2  M.  &  W.  791  ;  questioning  Lucas  v.  Nockclb,  10 
Bing.  182. 

Plea,  that  the  defendant  was  lawfully  possessed  of  a  dwelling-house,  and 
that  the  plaintiff  unlawfully,  in  the  said  house,  at  the  said  time  when,  &c. 
justifying  the  removal  of  the  plaintiff  after  request,  &c.;  it  appeared  that  the 
plaintiff  had  been  tenant  of  apartments  in  the  defendant's  house,  and  con- 
tinuino-  in  possession  after  the  determination  of  the  tenancy  by  notice  to 
quit,  the  defendatit  had  turned  the  wife  of  the  plaintiff  out  of  possession, 
using  no  more  force  than  was  necessary  to  comjjel  her  to  (piit  the  premises; 
it  was  held,  that  if  the  entry  of  the  defendant  was  with  such  force  as  to  sub- 
ject him  to  indictment  for  a  forcible  entry,  and  so  his  possession  obtained 
by  criminal  means  not  lawful,  that  that  point  ought  to  have  been  ex])ressly 
put  and  found  by  the  Judge,  {diss.  Coltman,  J.)  Neicton  v.  llarland,  1  Sc. 
N.  S.  474  ;  and  1  M.  &  Gr.  644. 

{De  Injuria,  p.  1131.) 

The  right  to  follow  goods  fraudulently  removed  to  avoid  a  distress,  is  one 
annexed  by  law  to  the  contract,  and  de  injuria  is  a  bad  replication  to  a  plea 
justifying  under  such  right,  according  to  the  resolution  in  Crogate's  Case. 
Bowler  v.  Nichohon,  4  P.  &  D.  16. 

{Son  Assault,  p.  1134.) 
Where  the  trespass  and  assault  alleged  was,  a  beating  with  a  bludgeon  ; 
and  the  pleas,  as  to  the  assaulting,  beating,  and  ill-treating,  first,  a  justi- 
fication of  molliter  manus  to  remove  the  plaintifi"  from  the  defendant's  house  ; 
and  secondly,  son  assaidt  demesne,  and  the  Judge  directed  the  jury  that  the 
striking  with  a  bludgeon  would  not  be  justified  on  those  pleas ;  it  was  held 
to  be  a  misdirection;  Jz^i.  whether  the  pleas  justifying  only  the  heating 
were  an  answer  to  the  aggravated  battery  laid  in  the  declaration.  Oakes  v. 
Wood,  3  M.  &  W.  150. 

{Leave  and  Licence,  p.  1137.) 
Goods  which  were  upon  the  plaintiff's  land  were  sold  to  the  defendant ; 
by  the  conditions  of  sale  to  which  the  plaintiff  was  a  party,  the  buyer  was  to 
be  allowed  to  enter  and  take  the  goods  ;  held,  that  after  the  sale,  the  plaintiff 
could  not  countermand  the  licence.  And  that  the  defendant  having  entered 
to  take,  and  the  plaintiff  having  brought  trespass,  and  the  defendant  having 
pleaded  leave  and  licence  and  a  peaceable  entry  to  take,  to  which  plaintiff 
replied  de  injuria:  the  defendant  Avas  entitled  to  the  verdict,  though  it 
appeared  that  the  plaintiff  had,  between  the  sale  and  the  entry,  locked  the 
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gates  and  forbidden  the  defendant  to  enter,  and  defendant  had  broken  down 
the  gates  and  entered  to  take  the  goods.     Wood  v.  Manley,  11  A.  &  E.  34. 

Trespass  q.  c.f. ;  pleas,  freehohl  in  the  defendant  and  leave  and  licence  ; 
replication  to  the  first  plea  a  demise  (10  November  1836)  by  the  defendant 
to  the  plaintiff;  rejoinder  denying  the  demise ;  an  agreement  to  give  up  the 
possession  whenever  the  defendant  should  require  cannot  be  gone  into, 
but  should  have  been  rejoined,  nor,  as  being  part  of  the  original  bargain, 
can  it  be  received  in  support  of  the  plea  of  leave  and  licence.  Tumhijiis 
V.  Lawrence,  8  C.  &  P.  729. 

In  trespass  for  taking  the  plaintiff's  goods,  plea,  leave  and  licence ;  it 
appeared  that  the  plaintift",  an  ignorant  young  person,  on  liis  father's  bank- 
ruptcy, being  told  Ijy  the  commissioners  at  an  examination,  the  defendant 
not  being  present,  that  the  goods  were  his  father's,  said,  "  he  would  give 
them  up  ;"  the  Court  granted  a  new  trial,  on  the  ground  that  the  evidence 
did  not  sustain  the  plea.  Roper  v.  Harper,  4  Bing.  N.  C.  20;  and  3  Sc. 
250. 

Plea,  in  trespass  for  entering  plaintiff's  close,  that  the  plaintiff  had  en- 
tered defendant's  close  and  seized  goods  against  his  will,  and  placed  them 
on  the  close  in  the  declaration  mentioned,  and  that  the  defendant  made 
fresh  pursuit  and  entered  to  retake  the  goods ;  held  to  be  a  good  i)Iea, 
the  plaintiff  giving  an  implied  licence  to  enter  for  the  pur])Ose  of  recaption. 
Patrick  v.  Colerich,  3  M.  k.  W.  483 ;  and  see  Vin.  Abr.  tit.  Trespass,  1  a. 

A  party  is  justified  in  entering  and  placing  on  the  plaintiff's  close  goods 
wrongfully  placed  by  the  plaintiff  on  the  adjoining  premises  of  the  defendant. 
Rca  V.  Sheward,  2  M.  &  W.  425. 

Premises  were  surrendered  to  a 'trustee  for  a  mortgagee,  with  power, 
in  default  of  payment,  to  sell  when  the  mortgagee  should  think  proper; 
in  trespass  against  the  latter,  he  pleaded  that  default  was  made,  and 
that  he  entered,  but  did  not  allege  that  it  was  for  the  purpose  of  selling, 
nor  any  request  made  to  the  trustee ;  held  on  demurrer  that  the  deed  did 
not  operate  as  a  licence  to  enter,  so  as  to  afford  a  justification  of  the  tres- 
passes ;  and  leave  to  amend,  by  putting  on  the  record  a  request  by  the 
mortgagee,  was  refused.     Watson  y.Waliham,  2  Bing.  N.  C.  485. 

{Justification.—  Process,  p.  1139.) 

The  Serjeant  of  a  court  of  requests  may  justify  under  a  warrant  for  the 
arrest  of  a  defendant  for  not  paying  an  instalment  directed  by  the  com- 
missioners of  a  court  of  requests,  although  the  execution  is  illegal,  not 
having  been  awarded  by  commissioners  present  in  court  on  proof  of  the 
default.     Andrews  v.  Marris,  1  G.  &  D.  2G8. 

His  situation  is  analogous  to  that  of  a  sheriff  acting  under  the  process  of 
a  superior  court,  lb. ;  and  see  Cotes  v.  Michill,3  Lev.  20  ;  Moravia  v.  Sbper, 
AVilles,  30.  Secus,  where  the  officer  joins  in  pleading  with  the  party.  Morse 
V.  James,  Willes,  122;  Smith  v.  Boucher,  2  &tr.  993  ;  Phillips  v.  Biron,  1  Str. 

509. 

But  where  commissioners  entertained  a  claim  of  debt  against  one  not 
resident  within  their  jurisdiction,  it  was  held  that  the  commissioners  were 
liable.  Carratt  v.  Morley,  1  G.  &.  D.  275.  But  that  the  party  who  had 
merely  stated  the  facts  of  the  case  to  the  Court  were  not  lialile,  Ih.  And  that 
the  officer  executing  the  process  would  not  have  been  liable  Jiad  the  warrant 
been  perfect  in  form ;  but  that  he  was  liable,  the  warrant  being,  vpid,  for  not 
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truly  ileijtiibiiig   tlie  Court  of  Heijuests,  nor  foUowiiirr  the  style  and  Ibrm 
prescribed  by  the  Act.    Jb. 

Where  the  sheriff'  executed  a  Ji.  fa.  after  notice  of  the  defendant's  dis- 
chnrgfc  under  the  Insolvent  Act,  it  was  held,  that  althou|i,'h  the  issuing  the  writ 
might  be  irregular,  he  could  not  be  made  a  trespasser  by  obeying  it.  Whit- 
tcort/i  V.  Clifton,  1  Mo.  &  R.  531. 

A  party  cannot  justify  under  a  warrant  wliich  describes  the  arrested  party 
by  a  wrong  Christian  name.     Hoi/e  v.  Biisli,  2  Scott,  N.  S.  86. 

Under  a  plea  justifying  detention  by  the  defendant  (the  marshal  of  the 
King's  Bench)  for  chamber  rent,  it  was  held  that  if  jiroved,  the  defendant 
would  have  been  entitled  to  a  verdict ;  but  the  evidence  being  that  the  rent 
was  demanded  in  connexion  with  another  claim  for  fees,  &c.,  the  plea  failed. 
Stoc^dale  v.  Chapman,  7  C.  &  P.  3G3. 

Trespass  against  justices  for  false  imprisonment,  upon  a  conviction  under 
6  &  6  Will.  4,  c.  76  ;  it  appeared  that  the  plaintiff'  had  been  removed,  un<ler 
sec.  65,  by  the  council  from  his  office  of  town-crier,  ami  required  to  deliver 
up  the  bell  used  by  him  in  such  office:  held  that  the  justices,  under  sect.  60, 
had  authority  to  commit  the  plaintiff'  for  the  refusal  to  deliver  up  sjich 
bell,  as  in  case  of  any  officer  originally  appointed  bv  the  council,  liai/lis  v. 
Strickland,  1  Sc.  N.  S.  540;   1  M.  &  G.  591. 

A  warrant  by  commissioners  to  apprehend  a  bankrupt,  directed  to  "  J.  A. 
and  ir.  ,S'.,  our  messengers,  and  their  assistants,"  does  not  justify  the  apjire- 
hension  of  the  banknipt  by  a  party  acting  as  an  assistant,  but  not  in  the 
presence,  actual  or  constructive,  oi'j.  A.  or  W.  S.,  although  with  the  warrant 
in  his  possession  ;  and  if  death  had  ensued  in  the  attempt  to  take  the  ])ank- 
rupt,  the  crime  would  have  amounted  to  no  more  than  manslauo-jiter.  B  v 
WhallcT/,  7  C.  &  P.  245. 

Sheriff's'  officers,  in  executing  a  m.  sa.,  entered  tlirough  an  opening  in 
the  outer  wall  of  the  house,  leading  into  a  small  closet,  where  was  a  stair- 
case window  roughly  boarded  uj) ;  held,  that  if  such  opening  liad  been 
intended  to  have  had  a  door  or  window  put  therein,  it  was  to  be  considered 
as  the  outer  fence,  which  being  open,  the  defendants  might  enter;  but  that  if 
intended  to  be  left  open,  then  that  the  staircase  window  was  to  be  deemed 
the  fence  of  the  house,  and  which  the  defendants  could  not  justify  the  break- 
ing of  for  the  purpose  of  entering.     Whalley  v.  Wiiliamson,  7  C.  &  P.  294. 

The  defendant,  the  mayor  of  a  borough,  acting  under  the  92d  section  of 
the  5  &  6  Will.  4,  c.  76,  issued  a  warrant  against  the  plaiutiflT,  as  overseer 
of  a  township,  part  of  which  was  within  and  part  without  the  borough,  to 
levy  the  proportion  of  a  borough-rate  for  that  part  of  the  township  which 
was  within  the  borough.  In  trespass  against  the  mayor  for  a  seizure  of  the 
plaintiff"s  goods  under  this  warrant,  it  was  held  that  the  mayor  had  no  juris- 
dictDu  to  issue  such  warrant,  and  that  trespass  was  the  proper  remedy. 
Fcrnley  v.  Worthington,  1  Scott,  N.  S.  432. 

To  justify  a  chairman  of  a  meeting  in  giving  a  party  in  charge  for  dis- 
turbmg  the  proceedings,  it  must  be  shown  that  the  conduct  of  the  party 
amounted  to  a  breach  of  the  peace,  and  mere  cries  of  ''hear,"  or  askin^r 
questions,  and  making  observations  tending  to  throw  ridicule  on  the  meet°- 
ing,  will  not  be  sufficient.     Wooding  v.  Oxley,  9  C.  &  P.  1. 

Where  a  local  waterworks  company  were  authorised  to  erect  works 
within  certain  parishes  named,  making  compensation  for  damages,  but 
were  not  to  deviate  from  a  stated  plan,  it  was  held,  that  damages  occa- 
sioned by  works  erected  from  a  point  within  the  plan  to  a  mile   beyond  it, 
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but  within  one  of  the  parishes,  was  within  the  provision  for  compensation, 
and  tliat  the  Act  would  be  an  answer  to  an  action  for  such  damages.  B.  v. 
Nottingham  Old  Waterworks  Co.,  5  N.  &  M.  498. 

The  defendant,  an  ostler,  charged  the  plaintiff,  a  cab-driver,  with  having 
cruelly  ill-used  the  horse,  and  gave  him  in  charge  to  a  police-officer;  he 
not  being  the  owner  of  the  horse  nor  having  seen  the  alleged  cruel  treat- 
ment, is  liable  for  false  imprisonment,  as  he  had  no  right  to  give  theplamtiflt 
in  charge,  nor  would  the  officer  on  such  a  statement  have  been  justified  m 
taking  the  party  into  custody  of  his  own  authority :  held  also  that  the  de- 
fendant, having  no  right  to  apprehend  the  plaintiff,  was  not  entitled  to 
any  notice  of  action  under  the  5  &  6  W.  4,  c.  59,  s.  19.  Hopkins  v.  Croioe, 
7  P    &  P   373 

•  The  prosecutor  was  creating  a  disturbance  and  attempting  to  fight  in  a 
public-house,  when  the  defendant  interfered,  and  upon  the  former  attempt- 
ing to  pass  into  a  private  parlour,  the  police,  without  being  desired  by  the 
landlord  to  prevent  him,  collared  him  to  prevent  his  so  doing,  when  blows 
passed  on  each  side  ;  held,  that  unless  the  jury  were  satisfied  that  a  breach 
of  the  peace  was  likely  to  be  committed  by  the  prosecutor  in  the  place 
where  he  was  going,  it  was  no  part  of  the  officer's  duty  to  prevent  him 
entering ;  and  if  not,  or  if  more  violence  was  used  by  the  defendant  than 
was  necessary,  he  was  liable  to  be  convicted  of  a  common  assault.  B.  v. 
Mabel,  9  C.  &  P.  474. 

Trespass  for  an  assault  on  and  false  imprisonment  of  the  plaintiff,  who 
was  liable  to  be  taken  by  the  defendant  upon  a  ca.  sa.;  held  that  the 
defendant  having  taken  him  when  in  custody  of  his  bailiff,  upon  an  unfounded 
charge  of  felony,  he  was  liable  for  the  illegal  detention.  Humpherij  v.  Mit- 
chell,'! Bing.  N.  €.619. 

Where  the  defendant  (a  private  person)  had,  without  a  previous  applica- 
tion to  a  magistrate,  given  the  plaintiff  into  custody  on  a  charge  of  felony, 
which  was  afterwards  dismissed  on  the  hearing,  it  was  held,  in  an  action 
for  the  imprisonment,  that  the  defendant  was  bound  to  show  clearly  that 
a  felony  had  been  committed,  and  that  the  circumstances  were  such  as 
would  induce  a  reasonable  and  dispassionate  person  to  suspect  the  plaintiff 
guilty  thereof.     Allen  v.  Wright,  8  C.  &  P.  522. 

In  trespass  for  shooting  a  dog,  a  plea  that  he  was  ferocious  and  had 
attacked  the  plaintiff",  is  not  supported  where  it  appeared  that  the  animal, 
after  having  attacked  the  defendant,  was  running  away:  the  circumstance 
of  the  animal  being  of  a  ferocious  disposition,  will  not  justify  the  shooting 
him,  unless  actually  attacking  the  party  at  the  time.     Morris  v.  Nugent, 

7  C.&  P.  572. 

Where  one  defendant  in  an  action  for  trespassing  in  pursuit  of  game, 
justified  under  the  authority  of  the  other,  who  being  owner  of  the  lands, 
had  demised  them,  with  an  alleged  reservation  of  the  game,  and  it  appeared 
that  the  former  had  been  summoned  before  a  magistrate  for  the  trespass, 
and  on  being  called,  the  case  was  dismissed,  it  was  held  that  the  other 
defendant  having  never  actually  entered  on  the  lands,  but  only  given 
leave  to  the  former  to  do  so,  the  proceedings  before  the  magistrate,  under 
1  &2  Will.  4,  c.  32,  s.  46,  were  a  bar  to  the  action  against  both.  Bobin- 
son  V.  Vaughton  Sf  Southidch,  8  C.  &  P.  252. 

Threats  of  personal  violence  to  the  captain  will  justify  the  latter  in  ex- 
cluding a  passenger  from  the  cuddy-table,  although  it  may  be  difficult  to 
say  what  degree  of  discourteous  or  vulgar  behaviour  would  do  so  j    and 
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where  a  liusbaml  was  so  excludcil,  the  voluntary  withdrawal  of  the  wife,  so 
far  as  regards  the  wife,  was  held  not  to  be  a  breach  of  the  captain's  contract 
as  to  the  treatment  of  the  passengers.  Prendergast  v.  Compton,  8  C.  &  P, 
454. 

Where  a  police  officer,  although  not  present  at  any  assault,  afterwanls, 
on  the  renewal  of  threats  to  break  into  a  house  forcibly,  took  the  plaintiff 
into  custody  at  the  defendant's  instance,  and,  in  an  action  for  the  assault 
and  false  imprisonment,  the  defendant  pleaded  the  jtrevious  violence,  and 
that  he  was  forced  and  obliged,  "in  order  to  preserve  the  ])eace,"  to  give 
the  plaintiff  in  charge,  it  was  held  that  such  plea  was  go.  d  after  verdict. 
Ingle  \.  Bell,  1  M.  &  W.  516;  and  1  T.  &  G.  801. 

In  an  action  for  false  imprisonment  against  a  magistrate  and  two  con- 
stables, the  notice  of  action  being,  of  imprisonment  in  the  lock-up  house, 
evidence  of  what  passed  before  the  magistrate  is  admissible,  as  part  of  the 
alleged  illegal  transaction;  but  what  was  said  by  the  constables  before 
proof  of  any  joint  act  by  the  defendants,  is  not  receivable.  Edwards  v. 
Ferris  Sf  others,  7  C.  &  P.  542. 

Down  lands,  although  private  property,  but  not  fenced  off,  are  nut  "  in- 
closed "  lands,  within  the  3  Geo.  4,  c.  126,  s.  97.  And  the  surveyor  taking 
materials  therefrom  without  the  'justices'  order  under  s.  98  of  that  Act, 
is  not  liable  in  trespass.     Tapsell  v.  Crossknj,  7  M.  &.  W.  441. 

{Defence — Former  Recovery.) 
Trespass  for  breaking,  ^c.  plaintiff's  close,  and  keeping  up  erections 
thereon  without  the  plaintiff's  licence,  he  having  previously  recovered 
damages  with  satisfaction  in  an  action  for  tlie  erecting;  this  was  held  to  be 
distinguishable  from  the  payment  of  the  value,  as  in  case  of  personal  chattels, 
and  did  not  operate  as  a  purchase  of  the  right  to  continue;  and  after 
notice  to  remove  buttresses  erected  by  turnpike  trustees  on  the  i)laintiH''s 
land,  and  refusal,  a  second  action  may  be  maintained  for  continuing  the 
buttresses  so  erected.     Holmes  v.  Wibon,  10  Ad.  &  Ell.  503. 

{Defect  of  Fences.) 
Plea,  in  trespass  for  chasing  plaintiff's  sheep  from  a  certain  close  belong- 
ing to  the  defendant  into  the  highway,  and  leaving  them  there,  that  the 
sheep  were  doing  damage  in  the  said  close  ;  replication,  that  they  erred  and 
escaped  from  the  plaintiff's  close  into  the  defendant's  through  defect  of 
defences,  which  the  latter  was  bound  to  repair,  and  issue  thereon :  held, 
on  a  motion  in  arrest  of  judgment,  that  the  replication  was  good,  and 
that  it  was  the  defendant's  duty  to  replace  the  sheep,  and  not  to  'leave 
them  in  the  highway,  although  it  might  be  the  proper  road  for  them  to 
return.     Carruthers  v.  Hollis,  3  N.  &  P,  246. 

{New  Assignment,  p.  1141.) 

Trespass  for  arrest  and  false  imprisonment ;  plea,  a  judgment  and  the 
taking  in  execution  thereon  ;  replication,  new  assigning  another  and  different 
arrest,  &c.  than  that  justified ;  held,  that  although  it  was  not  essentially 
necessary  to  prove  two  arrests,  and  that  it  might  be  sufficient  to  prove  an 
arrest  different  in  its  circumstances  from  the  one  pleaded,  yet,  that  where 
the  facts  showed  the  arrest  to  have  been  founded  on  the  same  writ  such 
writ  having  been  only  altered  in  consequence  of  part  payment,  the  jury 
might  presume  it  to  be  the  same  arrest.     Darbg  v.  Stnitli,  2  Mo.  &  R.  18J 

Plea,  in  trespass  q.c.f.,  that  the  entry  was  under  a  search-warrant  fur  good* 
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Clandestinely  removed  by  W.  F.  to  tl.e  plaintiff's  house  to  avoid  a  distress ; 
new  assignment,  that  it  was  on  another  occasion,  at  a  difle rent  tune ;  to 

which  the  defendant  pleaded  the  tenancy  of  W.  F.  at  the  rent  of ., 

that  one  year's  rent  was  due,  and  that  W.  F.  fraudulently  removed  the  goods 
as  before  •  held  that  the  new  assignment  was  not  an  admission  ot  the  truth 
of  the  matter  previously  pleaded,  which  was  to  be  taken  to  relate  to 
another  trespass,  and  that  the  defendant  was  bound  to  prove  the  demise  at 
the  rent  stated,  and  the  rent  in  arrear,  as  alleged  in  the  new  assignment. 
Norman  v.  Wescombe,  2  M.  &  W.  349. 

Costs. 
In  trespass  for  an  assault  and  false  imprisonment,  the  defendant  pleaded, 
as  to  the  seizing  and  laying  hold  of  the  plaintiff,  that  it  was  done  to  prevent 
a  breach  of  the  peace.  The  jury  found  a  verdict  for  the  plaintiff,  with  1  s. 
damages,  and  the  Judge  certified  under  the  43  Eliz.  c.  6,  s.  2.  Held,  that 
as  a  battery  was  admitted  on  the  face  of  the  record,  the  Judge  had  no  power 
to  certify,  and  therefore  that  the  plaintiff  was  entitled  to  his  costs.  Scrutoa 
y.  Taylor  and  another,  8  Howl  llO. 

The  plea,  denying  the  close  in  which,  &c.  to  be  the  plaintiff  s  was  held 
to  bring  the  title  in  issue  within  22  &23  Car.  2,  c.  9,  s.  13G,  and  the  plamtift 
succeeding,  was  entitled,  although  with  only  one  farthing  damages,  to  lull 
costs.     pli(jhv.  Roberts,  G  Bowl.  oGl. 

In  trespass,  ^juare  clausum  fre<jit,  where  there  are  several  issues,  and 
amon-st  them  one  on  tiie  plaintiff's  possession  of  the  close,  the  plaintiff  has 
a  ri-irt  to  a  trial  of  all  the  other  issues,  although  it  appears  on  the  opcmg 
of  the  evidence  that  he  was  not  in  possession  of  the  close.  Fry  v.  Monchton, 
2  M.  &  R.  303. 

TRIAL. 

In  a  criminal  case  where  the  prosecutor  has  removed  the  record  by  cer- 
tiorari, if  the  trial  be  put  off  by  reason  of  the  act  of  God  the  defendant  is 
not  liable  to  the  costs  of  the  day.     li.  v.  Barrett,  2  Lew.  C.  C.  2G3. 

It  is  in  the  discretion  of  the  Judge  to  bail  the  prisoner  or  not,  when  his 
trial  is  postponed  on  account  of  the  absence  of  the  prosecutor.    Anon.  2  Lew. 

C  C  260 

'where "a  party  was  incapacitated  from  giving  evidence  by  a  conviction 
for  bigamy,  the  Judge  allowed  a  trial  for  murder  to  be  postponed,  in  order 
that,  in  case  of  a  pardon  obtained,  the  witness  might  be  examined.     R.  v. 

It  is  competent  for  the  Court  to  receive  the  affidavits  of  persons  who 
swear  of  their  own  knowledge  to  the  fact  of  jurymen  misconducting  them- 
selves by  drawing  lots  for  their  verdict,  although  statements  by  the  jurors 
themselves  could  not  be  received.     Harvey  v.  Hewitt,  8  Jiowl.  bdS. 

Where  a  iury  have  misconducted  themselves  in  their  demeanour  during 
the  trial,  in  such  a  way  as  to  lead  to  the  presumption  that  justice  has  not 
been  properly  administered,  the  Court  will  grant  a  new  trial.     Hughes  v. 

Budd,  8  Dowl.  315.  „  ,     . 

Motions  respecting  causes  tried  by  writ  of  trial  must  be  made  on  affidavit 
verifvin-  the  Judge's  notes,  as  well  where  the  trial  took  place  before  the 
Judge  0?  an  inferior  court  of  record  as  before  the  sheriff     Eden  v.  Bretton, 

^  wTere^atew  trial  is  obtained  ex  deUto  justituB,  ou  one  of  several  issues, 
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the  rule  for  a  new  trial  re-opeus  the  whole  record.     JJ(trl  nf  MucrlcsJ'u-ld  v, 
Bradley,  7  M.  &  W.  570. 

A  notice  of  counteruiand  given  to  a  defendant  residing  in  the  country, 
Avhose  cause  is  conducted  Ijy  an  attorney  in  London  only,  is  insufticient. 
Margettson  v.  Rush,  8  Dowl.  388. 

{Motion  for  New  Trial,  p.  1144.) 

Where,  from  the  pressure  of  business,  the  intended  motions  for  new  trials 
are  put  into  the  usual  list  to  be  made  after  the  first  four  days,  it  is  necessary 
to  give  notice  to  the  other  side,  or  judgment  signed  on  the  fifth  day  before 
the  motion  is  made  will  be  regular.     Doc  v.  Edwards,  7  Dowl.  547. 

The  motion  for  a  new  trial,  if  made  within  four  days  after  the  return  of 
the  distringas,  is  sufliciont,  although  more  than  that  after  the  trial.  Ai/mes 
V.  Lettice,  8  Dowl.  202,  and  G  M.&  W.  21G. 

(Amotint  of  Damages,  ^'c.  p.  1144.) 

Where  the  jury  found  only  20  s.  damages  in  a  case  of  slander,  although 
very  gross,  the  Court  refused  a  new  trial  on  the  ground  of  the  suuillness  of 
the  damages.     liendally.  Hayicard,  5  Bing.  N.  C.  424. 

Where  in  trover  the  jury  found  for  the  plaintiff,  but  accompanied  their 
verdict  with  a  statement  in  writing,  that  whether  the  goods  were  delivered 
to  the  defendant  as  a  loan  or  gift,  they  ought  to  have  been  returned,  which 
statement  the  associate  refused  to  receive,  it  was  held  tliat  he  was  right,  it 
amounting  to  a  mere  expression  of  private  opinion.     Whittctt  v.  Bradford, 

5  Sc.  711. 

{Reception  of  Copy,  p.  1144.) 

Where  the  copy  of  an  ancient  grant  in  the  cliartulary  of  an  abbey  had 
been  received,  among  other  documents,  to  establish  the  antiquity  of  a  weir 
on  a  public  river,  and  objection  was  made  to  the  whole  class  of  evidence 
(which  was  afterwards  held  to  have  been  properly  received),  and  the  objec- 
tion as  to  the  reception  of  the  copy  (no  search  having  been  first  proved  to 
have  been  made  for  tlie  original)  was  not  particularly  pressed,  the  Court 
would  not  allow  it  afterwards  to  prevail,  it  being  one  of  many  other 
documents  which  were  unquestionable,  and  its  rejection  not  being  sufficient 
to  have  varied  the  verdict.  Williams  v.  ^Vilcox,  3  Nev.  Jv  P.  GOO.  But  see 
Vol.  I.  p.  532. 

No  objections  can  be  taken  at  the  trial  for  defects  cured  by  7  Geo.  4,  c.  G4 
ss.  20,  21,  but  only  by  demurrer.     R.  v.  Law,  2  Mo.  &  R.  197. 

Where  a  prisoner  bus  been  arraigned  on  several  indictments,  and  tried 
on  one  or  more  which  have  failed,  it  is  against  principle,  as  holding  out  a 
premium  for  getting  fresh  evidence,  to  permit  the  trial  of  the  remaininf 
ones  to  be  postponed  until  the  next  session.     R.  v.  Fuller  arid  Others,  9  C. 

6  P.  35. 

TROVER. 

{Fixtures,  p,  1145.) 

Fixtures,  parcel  of  the  freehold,  although  as  against  the  landlord  the 
tenant  may  have  a  right  to  remove  them,  cannot  be  deemed  recoverable  as 
goods  and  chattels  in  trover.     Machintosh  v.  Trotter,  3  M.  &  W.  184. 

And  see  Miitshull  v.  Lloyd,  2  M.  &  W.  450. 
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(Proof  of  Title,  p.  1146.) 

Wliere  a  customary  heriot  of  the  best  beast  is  due,  the  property  does  not 
vest  in  the  lord  previously  to  selection.  Ahington  v.  Lipscombe,  1  G.  &  D. 
230. 

A  selection  of  seven,  where  five  only  are  due,  will  not  vest  property  in 
any.     lb. 

The  plaintifts  were  lessees  of  all  mines  and  minerals  under  a  large  tract 
of  waste  land  called  Mold  Mountain.  In  trover  for  ore  wrongfully  ex- 
tracted by  the  defendant  from  a  spot  which  the  plaintiffs  alleged  to  be  part 
of  Mold  Mountain,  it  is  not  necessary  for  the  plaintiffs  to  prove  the  title  or 
seisin  of  their  lessors,  but  it  is  enough,  as  against  the  defendants,  who  were 
wrong-doers,  to  show  a  possession  and  enjoyment  by  themselves  under  the 
lease;  and  for  this  purjiose,  acts  of  ownership  exercised  by  the  plaintiffs, 
by  working  mines  on  other  ])arts  of  the  mountain,  are  evidence  of  their 
right  under  the  spot  in  question,  being  part  of  the  waste.  Taylor  v.  Parry, 
1  Scott,  N.  S.  576. 

Where  large  stones  (probably  fallen  from  adjoining  cliffs,  but  uncertain 
when)  were  embedded  in  the  land  of  the  copyholder  at  the  time  of  his 
admission,  held  that  he  could  not  remove  them,  and  that  the  lord  might 
maintain  trover  for  such  as  he  had  removed  and  sold.     Dearden  v.  Evans, 

5  M.  &  W.  11. 

Where  a  memorandum  described  the  deeds  deposited  as  of  "my  B. 
estate,"  it  was  held  not  to  include  the  furniture  in  the  house  thereon. 
Hunt,  ex  parte,  1  Mont.  D.  &  D.  139. 

The  plaintiff  had  authorised  a  party  to  jjurchase  a  cow,  which  he  had 
done,  but  before  the  cow  came  to  the  plaintiff's  hands,  or  she  had  assented 
to  the  purchase,  it  was  taken  away  by  the  defendant ;  l)y  bringing  the  action 
the  plaintiff  elected  to  take  the  bargain,  and  had  a  sufficient  right  of  i)ro- 
perty  to  maintain  the  action.     Thomas  v.  Philips,  7  C.  &  P.  573. 

{Gift,p.lUS.) 

A  gift  by  a  father  to  his  son  under  age,  made  absolutely  and  nccepted, 
cannot  be  reclaimed  without  the  consent  of  the  son.     Smith  v.  Smith,  7  C. 

6  P.  101. 

{Bill  of  Exchange,  p.  11-19.) 

Where  a  bill  drawn  by  defendant  and  delivered  to  the  plaintiff  was  stolen, 
and  with  the  plaintiff's  indorsement  forged  thereon  was  paid  by  the  defend- 
ant's bankers,  and  returned  to  the  defendant,  it  was  held,  that  no  title 
passing  by  the  forgery,  the  i)laintiff  was  entitled  to  recover  the  bill  in 
trover,  there  being  no  negligence  found  on  the  part  of  the  plaintiff,  although 
six  weeks  elapsed  before  the  loss  was  discovered  and  notice  was  given  to 
the  defendant.     Johnson  v.  Windle,  3  Bing.  N.  C.  225  ;  and  3  Sc.  606. 

A'.,  the  drawer,  residing  abroad,  indorsed  the  bill  specially  to  C.  and  re- 
mitted it  to  his  agent,  who  got  it  accepted  by  the  drawees,  informed  C. 
that  he  had  been  directed  to  pay  her  money  on  account  of  it,  and  desired 
to  know  how  it  should  be  remitted,  but  whilst  the  bill  remained  in  the 
agent's  hands,  A.  desired  him  not  to  pay  the  proceeds,  until  the  accounts  of 
C.  had  been  investigated,  and  after  that  to  pay  what  might  appear  to  be 
due  ;  no  such  investigation  took  place,  and  the  agent  retained  the  bill ; 
it  was  held  that  no  change  of  the  property  having  taken  place,  but  it  still 
remaining  the  property  of  the  drawer,  C.  could  not  maintain  trover  for  it. 
Brind  V,  Hampshire,  1  M.  &  W.  365. 
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{Factor,  j).  1149.) 

The  relaxation  of  the  former  rule,  as  to  pledges  by  agents,  factors.  &p., 
l>y  G  Geo.  4,  c.  94,  s.  2,  applies  only  to  cases  where  the  factor  is  entrusted 
with  the  documents  as  the  means  of  effecting  tiie  sale,  &c.  on  behalf  of  liis 
]irinoipal:  where,  therefore,  the  bill  of  lading  only  was  transmitted,  upon 
wliich  the  factors,  not  for  the  purpose  of  such  sale,  &c.,  but  without  au- 
thority, obtained  dock-warrants  wiiieh  they  ])Icdged  as  securities  for  ]ier- 
sonal  advances,  it  was  held  that  the  principals  were  entitled,  on  the  factors 
becoming  bankrupt,  to  recover  from  the  parties  with  whom  the  dock-war- 
rants had  l)een  pledged,  the  proceeds  of  the  goods ;  also,  that  the  amount 
for  which  such  pledge  was  made,  being  in  satisfaction  of  a  former  debt  from 
the  factor,  and  as  it  would  not  have  Ijeen  made  except  upon  the  under- 
standing o£  its  being  so  applied,  that  it  was  not  an  advance  within  the 
statute.     Phillips  v.  Huth,  G  M.  &  W.  o7-2. 

Where  a  factor  had  goods  consigned  to  him  and  the  bills  of  lading  in- 
dorsed, and  received  the  dock-warrants  and  wharfinger's  certificates  in  his 
own  name,  which  he  pledged  for  advances  on  his  own  account,  it  was  held 
that  the  G  Geo.  4,  c.  94,  did  not  extend  to  documents  created  by  the  factor 
himself,  but  only  to  pledges  by  him  of  documents  entrusted  to  him  by  the 
owner ;  and  that  it  made  no  difference  that  the  pledgee  knew  that  the  gooda 
were  not  the  property  of  the  factor.     Chse  v.  Holmes,  2  Mo.  &  R.  2*2. 

/.,  a  merchant  in  Ireland,  employed  the  plaintiffs  as  his  factors  at 
Liverpool,  and  shipped  a  full  cargo  of  oats  on  board  a  boat.  No.  G04,  and 
took  a  boat-receipt  or  ])ill  of  lading  from  the  master,  acknowledging  the 
receipt  of  the  oats  deliverable  in  Dublin  in  care  for  and  to  be  shipped  to  the 
plaintiffs  in  Liverpool ;  on  the  same  day  /,  received  from  the  master  of 
another  boat,  No.  54,  a  like  receipt,  but  no  part  of  the  cargo  was  shipped, 
although  prepared  for  loading,  and  he  wrote  to  the  plaintiffs  that  he  "  had 

valued  on  them  for- /.against  those  oats,'"  and  enclosing  the  receipts, 

and  they  accordingly  accepted  the  bill,  and  remitted  it  to  I. ;  in  the  mean- 
time the  defendant,  a  creditor  of  /.,  pressing  him  for  security,  he  consented 
to  give  an  order  on  his  agent  in  Dublin  to  deliver  the  cargo  of  No.  G04 ; 
held,  that  on  the  acceptance  of  the  bill,  the  plaintiffs  acquired  a  complete 
title  to  the  cargo  of  that  boat,  but  that,  as  to  the  second  cargo,  there  being 
nothing  at  the  time  on  which  the  undertaking  of  the  boat-master  could 
operate,  and  the  intended  cargo  being  afterwards  otherwise  appropriated  by 
/.,  the  plaintiffs  could  only  support  trover  for  the  former  cargo.  Bryant  v. 
Nix,  4  M.  &  W.  775. 

{Sale,  p.  1149.) 

A  sale  within  the  city  of  London,  in  an  open  shop,  of  goods  usually  dealt 
in  there,  is  a  sale  in  market  overt,  although  the  premises  are  described  in 
evidence  as  a  warehouse,  and  are  not  sufficiently  open  to  the  street  for  a 
person  on  the  outside  to  see  what  passes  within.  Lyons  v.  De  Pass,  11  A.  & 
E.  326 ;  9  C.  &  P.  68. 

Semhle,  that  the  master  of  a  ship  has  authority,  when,  in  consequence  of 
injury  to  the  ship  during  the  voyage,  there  is  no  prospect  of  bringing  her 
to  the  termination  of  the  voyage,  to  sell  her  for  the  benefit  of  all  parties 
interested.  At  all  events,  where  the  proceeds  of  such  sale  have  been  received 
by  the  owner,  that  is  a  sufficient  ratification  by  him  of  the  act  of  the  mas- 
ter in  selling  her,  so  as  to  prevent  him  from  afterwards  recovering  back  the 
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ship  from  the  purchaser  or  one  claiming  under  him.     Hunter  v.  Parker, 

7  M.  &  W.  322. 

So,  it  is  equally  a  ratification  of  a  sale  by  an  auctioneer,  acting  under  a 
parol  authority  from  the  master.     lb. 

And  where,  under  such  circumstances,  the  ship  was  transferred  by  an 
instrument  executed  by  the  auctioneer,  under  seal,  but  in  other  respects 
complying  with  the  requisitions  of  the  Registry  Act,  3  &  4  Will.  4,  c.  65, 
s.  31,  it  was  held,  that  the  ratification  of  the  owner  was  sufficient  to  give 
validity  to  the  transfer ;  for  that,  as  the  statute  does  not  require  a  transfer 
under  seal,  the  instrument  might  have  the  eff-ect  of  a  written  transfer  by 
the  master  according  to  the  statute,  as  well  as  that  of  the  deed  of  the 
auctioneer,     lb. 

The  purchaser  of  a  vessel  under  such  circumstances  cannot  set  up  any 
defence  of  lien  against  an  action  of  trover  by  the  owner,    lb. 

The  vessel  having  sprung  aleak,  put  into  a  foreign  port,  and  the  master  was 
advised  by  the  agent  of  the  charterer  that  he  would  take  charge  and  do  every- 
thing necessary  for  the  vessel,  but  the  master  consigned  her  to  a  party, 
and  then  executed  a  bottomry  bond,  which  was  put  up  to  public  sale,  and 
purchased  by  the  claimant  without  inquiry  as  to  the  necessity,  &c. ;  held, 
that  the  bond  being  clearly  an  imposition  on  the  owner,  was  invalid,  and 
tliat  tlie  purchaser,  although  bond  fide,  could  not  recover.  Prince  of  Saxe 
Coburg,  3  Hagg.  387. 

{Lien,  p.  1148.) 

If  the  possession  of  one  entitled  to  a  lien  be  unla\vfully  determined,  the 
right  remains,  and  trover  lies.  Dicas  v.  Stockley,  7  C.  &  P.  587.  A  lien  is 
not  destroyed,  although  the  debt  be  barred  by  the  statute  of  limitations. 
Spears  v.  Hartley,  4  Esp.  C.  81.  Nor  although  the  vendor  of  the  goods  recover 
against  the  vendee  for  goods  bargained  and  sold.  Houlditch  v.  Desanges, 
2''starkie's  C.  337. 

{Demand,  p.  1155-llGl.) 

A  written  demand  by  A.  B.  states  that  he  has  the  plaintiff's  power 
of  attorney  to  make  it ;  the  defendants'  attorney,  in  the  presence  of  the 
defendants,  says  he  will  admit  the  service  of  the  demand  ;  it  is  not  necessary 
to  produce  the  power  of  attorney.     Leuckart  v.  Cooper,  7  C.  &  P.  119. 

(Conversion,  p.  1155.) 
A  count  alleging  a  delivery  by  F.  of  a  horse  to  the  defendant,  to  be  kept 
and  delivered  by  the  defendant  on  the  request  of  Y.,  and  satisfaction  of  all 
claims,  and  stating  a  request  by  Y.  to  the  defendant  to  deliver  it  to  the 
plaintiff,  who  paid  all  claims,  and  alleging  that  the  defendant  wrongfully 
detained  the  horse ;  held  bad,  in  arrest  of  judgment,  the  duty  arising  to 
deliver  to  Y.  only ;  and  as  a  refusal  is  not  a  conversion  in  itself,  although 
evidence  of  it,  it  could  not  be  taken  as  a  count  in  trover.     Tollit  v.  Shenstone, 

7  Dowl.  457. 

In  trover  for  chalk  dug  from  plaintiff''s  wastes,  it  appearing  that  the 
plaintiff's  bailiff  had  demanded  payment  for  it,  but  whether  as  for  a  rent 
was  not  shown,  and  the  refusal  being  on  the  score  of  poverty  and  not  show- 
ing any  disclaimer  of  the  plaintiff's  title,  a  new  trial  was  granted  on  the 
defendant's  motion.     Williams  v.  Plumridge,  2  Sc.  799. 

Where  o-oods  lent  to  a  party,  since  deceased,  came  into  defendant's  pos- 
se'.^ion,  who,  upon  their  being  demanded  of  him,  said  he  should  do  nothing 
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but  what  the  law  required,  and  did  not  afterwards  deliver  them  u]),  it  wni 
held  to  be  a  sufficient  conversion.     Dav'ws  v.  Nicholas,  7  C.  &  P.  '6'6\). 

Where  the  wife  of  the  idaiutiff,  having  pawned  goods  with  the  defendant 
in  a  false  name,  and  lost  the  duplicate,  having  subsetpientlj'  obtained  two 
memorandums,  and  the  plaintiff  afterwards  claiming  them  on  the  original 
duplicate,  the  defendant  refused  to  deliver  them  up  on  account  of  the  me- 
morandums which  had  been  delivered  out,  it  was  held,  that  it  was  a  question 
whether  the  refusal  w^as  on  a  bondfide  doubt  of  the  jjlaintiff's  title,  and 
whether  a  reasonable  time  had  elapsed  for  satisfying  himself.  Vaujhaii  v. 
Watt,  6  M.  &  W.  492. 

A  horse  being  for  sale,  A.  asked  the  agent  of  the  vendor  to  let  him  have 
the  horse  for  tiie  purpose  of  trj'ing  it,  and  the  agent  did  so  ;  held,  that  A. 
was  entitled  to  put  a  competent  person  on  the  horse  for  the  i)urpose  of 
trying  it,  and  was  not  limited  to  merely  trying  it  himself.  Lord  Camoys  v. 
Scurr,  9  C.  &  P.  383. 

{Damages,  p.  11 G4.) 

The  declaration  in  trover  being  general,  the  plaintiff  must  show  what 
goods  the  defendant  took  into  his  possession,  the  value  of  which  goods  is  the 
proper  measure  of  damages.     Cuoh  v.  Hartle,  8  C.  &  P.  5G8. 

{Defence,  p.  1165.) 

Under  the  general  issue  in  trover,  evidence  of  lien  is  inadmissible.  White 
V.  Teale,  4  P.  &  D.  43;  12  A.  &  E.  106. 

{Not  possessed.) 

Under  the  plea  in  trover  that  the  plaintiff  was  not  possessed,  kc,  the 
defendant  may  give  in  evidence  a  right  of  lien.  Brandao  v.  Darnett,  2  So. 
N.  S.  96. 

{Fraud.') 

A.  brought  trover  for  a  dog  against  B.,  and  also  against  C,  to  whom 
B.  had  parted  with  it;  in  the  former  action  A.  recovered  a  verdict  and 
60^.  damages,  to  be  reduced  to  Is.  on  the  dog  being  given  up ;  in  the  latter 
action  C.  recovered  a  verdict,  and  after  the  trial  he  allowed  possession  to 
be  given  to  A.,  but  at  the  same  time  claimed  the  property  and  required  the 
delivery,  which  was  refused ;  held,  in  trover  by  him  against  A.,  that  as  he 
had  not  by  his  conduct  induced  A.  to  enter  into  any  disadvantageous  compro- 
mise, he  had  not  precluded  himself  from  maintaining  the  action.  Sandys 
V.  Hodgson,  2  P.  &  D.  435. 

The  true  owner  of  fixtures  stood  by  and  permitted  a  party  to  represent 
them  as  his  own,  in  a  transaction  with  a  third  party,  who  afterwards  sold 
them  to  the  defendant ;  he  cannot  maintain  an  action  against  the  latter. 
Gregg  v.  Wells,  2  P.  &  D.  296 ;  and  10  Ad.  &  Ell.  90. 

{Estoppel.) 
Where  the  plaintiff  in  trover  for  goods,  was  proved  to  have  sworn  that 
the  goods  described  in  her  schedule,  upon  taking  the  benefit  of  the  Insol- 
vent Act,  belonged  to  others,  it  was  held  that  such  oath  did  not  estop  her 
from  claiming  them  in  the  action,  although  the  contradiction  was  for  the 
consideration  of  the  jury.     Thames  v.  White,  1  T.  &  G.  110. 

{New  Assignment.) 
Trover  by  assignees  for  four  hundred  bales,  of  cotton,  plea  as  to  the  con- 
verting of  three  hundred  and  four  bales,  parcel,  &c.,  that  they  w^ere  pur- 
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chased  by  T.  B.  M.  as  agent  for  tlio  bankrupts!,  and  paid  for  by  him,  and 
shipped  for  and  on  account  of  the  bankrupts,  and  that,  they  becoming 
insolvent,  and  the  cottons  coming  to  the  hands  of  the  defendant  as  owner 
of  the  vessel  on  board  of  which  they  were  shipped,  T.  B.  M>  the  consignor, 
stopped  them  in  transitu.  To  this  plea  the  plaintiffs  new-assigned  that  they 
issued  tlieir  writ,  and  declared  thereupon,  not  for  the  supposed  conversion 
in  that  plea  mentioned,  but  for  that  the  defendant  converted  and  disposed  to 
his  own  use  of  divers  bales  of  cotton,  "  different  to  and  other  than  the  said 
bales  of  cotton  in  the  introductory  part  of  that  plea  mentioned  ;"  and  also 
for  that  the  defendant  converted  and  disposed  of  the  last-mentioned  bales 
of  cotton  "on  other  and  different  occasions  and  times,  and  for  other  and 
different  purposes,  and  in  another  and  different  manner  than  in  the  said 
plea  mentioned."  Plea,  not  guilty :— It  was  held,  that,  however  objec- 
tionable in  point  oi  form,  the  new  assignment  in  substance  alleged  anotlior 
and  different  conversion  of  the  same  subject-matter  as  that  mentioned  in 
the  plea:  and,  a  verdict  having  passed  for  the  defendant  on  the  trial,  upon 
the  assumption  that  the  plaintiffs  were  bound  to  prove  a  conversion  of 
cottons  other  than  the  three  hundred  and  four  bales  mentioned  in  the  plea 
to  the  declaration— the  court  directed  a  new  trial.  Brancher  v.  Molyneux; 
1  Scott,  N.  S.  553. 

Where  in  trover  by  assignees  of  an  insolvent  for  five  horses,  harness,  &c., 
one  plea  alleged  that  they  were  delivered  to  the  insolvent  by  the  defendant, 
on  an  agreement  for  a  lien  thereon  by  the  defendant  until  the  price  paid ; 
and  it  appeared  that,  of  the  five  originally  delivered,  three  had  died,  and 
others  were  substituted  by  the  insolvent,  who,  upon  his  going  to  prison, 
sent  an  order  for  delivering  the  five  to  the  defendant ;  the  plaintiff  having 
new-assigned  that  the  conversion  was  of  other  horses,  &c.  than  in  the 
plea  mentioned,  it  was  held  that,  under  this  assignment,  the  fjlaintiff"  was 
entitled  to  prove  the  taking  of  horses,  &c.,  not  justified  under  the  lien  ;  and 
that  the  circumstances  made  out  a  sufficient  prima  facie  case  for  a  jury,  that 
the  transfer,  as  regarded  the  three  horses,  was  voluntary.  Bolton  v.  Sher- 
man, 2  M.  &  W.  395. 

TRUSTEES. 

Money  having  been  embezzled  by  a  clerk  of  a  savings  bank,  no  action 
lies  against  the  trustees  ;  the  remedy  is  by  arbitration  under  the  statute 
9  Geo.  4,  c.  92.  R.  v.  Mildenhall  Savings  Bank,  2  N.  &  P.  278.  See  Crisp 
V.  Bunhui'y,  8  Bing.  394. 

UNLAWFUL  ASSEMBLY. 

Any  meeting  assembled  under  such  circumstances  as,  according  to  the 
opinion  of  rational  and  firm  men,  are  likely  to  produce  danger  to  the  tran- 
quillity and  peace  of  the  neighbourhood,  is  an  unlawful  assembly  ;  and  in 
viewing  this  question,  the  jury  should  take  into  their  consideration  the 
hour  at  which  the  parties  met,  and  the  language  used  by  the  persons  assem- 
bled and  by  those  who  addressed  them,  and  then  consider  whether  firm  and 
rational  men,  baving  their  families  and  property  there,  would  have  reason- 
able ground  to  fear  a  breach  of  the  peace ;  as  the  alarm  must  not  be  merely 
such  as  would  frigliten  any  foolish  or  timid  person,  but  must  be  such  as 
would  alarm  persons  of  reasonable  firmness  and  courage.  R.  v.  Vincent, 
9C.  &  P.  91. 

VOL.   Ill,  ^  I 
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Any  assembly  of  persons  attended  with  eircumstances  calculated  to  excite 
alarm  is  an  unlawful  assembly,  and  it  is  not  only  lawful  for  magistrates  to 
disperse  an  unlawful  assembly,  even  when  no  riot  has  occurred,  but  if  tliey 
do  not  do  so,  and  are  guilty  of  criminal  negligence  in  not  i)utting  down  any 
unlawful  assembly,  they  are  liable  to  be  prosecuted  for  a  breach  of  their 
duty.     B.  V.  Neale,  9  C.  &  P.  431. 

On  the  trial  of  an  indictment  for  a  conspiracy  to  procure  large  numbers  ot 
persons  to  assemble,  for  the  purpose  of  exciting  terror  in  the  minds  of  her 
Majesty's  subjects,  evidence  was  given  of  several  meetings  at  which  the  de- 
fendants were  present,  and  it  was  proposed  to  ask  a  witness,  who  was  a 
superintendant  of  police,  whether  persons  complained  to  him  of  being 
alarmed  by  these  meetings ;  held,  that  the  evidence  was  receivable,  and 
that  it  was  not  necessary  to  call  the  persons  who  made  the  complaint. 
R.y.  Vincent,  9  C.  8c  P.  275. 

USE  AND  OCCUPATION. 
Debt  will  lie  for  use  and  occupation  although  there  be  no  express  demise, 
if  it  be  not  by  deed.     Gibson  v.  Kirk,  1  G.  &  D.  252. 

Debt  for  use  and  occupation,  on  a  parol  demise,  by  the  assignee  of  the 
reversion,  is  not  maintainable  as  to  the  rent  accruing  for  the  occupation 
before  the  assignment.  Mortimer  v.  Preedy,  3  M.  &  W.  602. 
{Agreement,  proof  of ,  1175.) 
A.,  himself  a  leaseholder  of  a  house,  entered  into  an  agreement  with  B. 
to  grant  him  an  under-lease  of  the  house  for  twenty  years  and  a  fraction, 
from  Midsummer  1836.  B.  entered  into  possession,  and  paid  rent  to  A., 
and  underlet  a  portion  of  the  house  to  C.  from  Michaelmas  1836,  and  re- 
ceived from  C.  the  first  quarter's  rent,  due  at  Christmas  1836.  On  the 
11th  of  January  1837,5.,  wishing  to  part  with  his  interest  before  the  execu- 
tion of  the  lease,  wrote  to  A.  requesting  him  to  insert  the  name  of  D.  in- 
stead of  his.  D.,  a  few  days  after,  sent  to  A.  a  written  consent  to  become 
his  tenant,  on  the  same  terms  as  B.  had  agreed  to ;  and,  in  consequence, 
the  lease  was,  on  the  15th  of  March  1837,  granted  by  A.  to  D.,  instead  of 
to  B.  D.  brought  an  action  for  use  and  occupation  against  C,  to  whom 
B.  had  underlet  a  part  of  the  house,  and  claimed  the  quarter's  rent  due  at 
Lady-day  1837;  held  that  he  was  entitled  to  recover.  Green  v.  London 
Cemetery,  9  C.  &  P.  6. 

A.  let  premises  to  four  persons,  B.  C.  D.  and  E.,  for  a  year  certain,  end- 
ing at  Midsummer  1839,  with  a  proviso  that  if,  a  month  at  least  before  the 
termination  of  the  year,  a  request  were  made  to  him  to  that  eftect,  A.  would 
grant  them  a  lease  for  seven,  fourteen,  or  twenty-one  years.  The  lessees  were 
directors  of  a  joint  stock  bank,  and  occupied  the  premises  for  the  purpose  of 
its  business.  B.  ceased  to  be  a  director  in  January,  and  C.  in  March  1838. 
On  the  31st  of  May,  the  solicitor  of  the  directors  applied  to  A.  to  renew  the 
tenancy  for  another  year  to  the  then  directors ;  but  no  agreement  to  that 
effect  was  finally  executed.  On  the  20th  of  June,  the  solicitor  applied  for 
a  renewal  of  the  agreement  for  a  quarter  of  a  year;  to  which  the  plaintiff", 
on  the  23d,  replied  "  that  he  should  consider  of  it."  Nothing  further  passed 
between  the  parties,  but  at  the  Michaelmas  following  the  premises  were 
delivered  up  to  A. ;  held,  that  the  four  original  lessees  were  liable  to  A.,  in 
an  action  for  use  and  occupation,  for  the  rent  of  the  quarter  from  Mid- 
summer  to  Michaelmas.     Christy  v.  Tancred,  7  M.  &  W.  127, 
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A  house  is  demised  by  writing  for  a  year  and  six  months  certain,  from  the 
date,  at  a  yearly  rent,  payable  at  the  usual  periods,  with  a  proviso  that  three 
calendar  months'  notice  should  be  given  on  either  side  previous  to  the  deter- 
mination of  the  tenancy.  The  holding  having  been  continued  without  any 
new  express  agreement,  a  notice  to  quit  ending  with  the  second  year  is 
sufficient.     Doe  v.  Bohell,  1  G.  &  D.  218. 

The  yearly  holding  refers  to  the  time  of  entry. 

Where  a  yearly  tenancy  is  continued  for  a  number  of  years,  it  may  be 
considered,  after  the  expiration  of  the  tenancy,  as  an  original  demise  for  the 
whole  of  the  period ;  the  liability  during  the  time  to  determine  the  tenancy 
by  notice  makes  no  difference  in  the  legal  effect  of  the  occupation.  See 
jR.  v.  Hurstmonceaux,  7  B.  Sc  C.  5.51  ,••  and  the  reporter's  note,  1  G,  &  D.  229. 

A  party  let  into  possession  under  a  contract  of  sale,  is  liable  for  use  and 
occupation  from  the  time  of  l)reaking  off  the  contract.  Howard  v.  Shaio, 
8  M.  &W.  118. 

A.  B.  and  C.  (being  unmarried)  entered  into  a  conti-act  in  December 
1834,  for  a  term  of  seven  years,  at  a  rent  payable  quarterly,  under  which 
contract  they  entered,  but  which  (the  plaintiff  not  having  executed  it)  could 
not  operate  as  a  demise ;  in  the  following  September,  C.  married  one  of  the 
defendants,  and  A.  afterwards  became  bankrupt,  and  his  assignees  paid 
the  quarter's  rent  at  Michaelmas  1835,  but  it  did  not  appear  by  whom  the 
previous  rent  was  paid,  although  admitted  to  have  been  paid ;  and  there 
was  no  evidence  of  any  payment  having  been  made  before  C's  marriage, 
or  with  her  assent  afterwards ;  held,  that  there  was  not  sufficient  evidence 
to  raise  an  implied  new  tenanc\%  so  as  to  charge  the  defendants  {A.  B.  and 
C,  and  C's  husband)  in  an  action  for  use  and  occupation  on  a  joint  demise, 
Boidge  v.  Bowers,  2  M.  &  W.  365. 

In  debt  for  rent  by  a  survivor,  upon  a  joint  demise  by  joint  tenants ;  plea, 
that  the  parties  were  tenants  in  common,  was  held  to  be  a  good  bar  on 
demurrer.  Berne  v.  Cambridge,  1  Mo.  &  R.  539 ;  and  see  Doe  v.  Errington, 
1  Ad.  &  Ell.  750;  and  3  Nev.  &  M.  646. 

Where  the  only  evidence  of  the  plaintiffs'  title  as  owners  was,  that  one  of 
them  told  the  defendant,  the  tenant,  that  he  had  bought  the  reversion,  on 
which  the  defendant  wished  him  joy  of  the  purchase  ;  but  upon  afterwards 
sending  to  demand  the  rent,  the  defendant  refused  to  pay,  saying  he  had 
notice  to  quit,  and  an  action  brought  against  him  for  the  rent ;  held,  that 
it  was  a  question  for  the  jury,  whether  the  conduct  of  the  defendant 
amounted  to  an  admission  of  the  plaintiffs'  title,  so  as  to  render  him  liable 
to  them:  the  jury  found  for  the  defendant.  Stephens  and  Lemon  v .  Lynn, 
8  C.  &  P.  389. 

Upon  a  letting  by  auction,  although  there  was  nothing  to  show  that  the 
defendant,  the  lessee,  was  to  hold  of  the  plaintiff,  the  owner,  and  there  was 
an  express  condition  that  the  rent  was  to  be  paid  to  the  auctioneers  or  their 
order,  but  the  owner  signed  the  conditions  as  approving  of  them,  it  was  held 
that  the  auctioneers  were  to  be  considered  only  as  agents,  and  that  the 
plaintiff  was  entitled  to  maintain  the  action  of  debt  for  the  use  and  occu- 
pation.    Evans  v.  Evans,  3  Ad.  &  Ell.  132. 

It  appeared  that  lodgings  let  at  a  rent  payable  quarterly  had  been  burnt 
down  ;  held  that,  in  use  and  occupation,  the  landlord  was  entitled  to  the 
rent  accruing  from  the  last  quarter  to  the  time  of  the  fire  taking  place. 
Packer  v.  Gibbins,  1  G.  Sc  D.  10. 
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Stamped  as  a  Lease.— Agreement,  matter  of,  \>.  1177.) 

In  all  the  eases  where  agreements  have  been  held  to  amount  to  leases,  there 
have  been  words  of  [)reseiit  (Kinise,  or  both  the  parties  have  contemplated 
that  i)Ossession  sliould  be  taken,  and  the  relation  of  lan.Uord  and  tenant 
should  commence  before  the  final  lease  was  executed;  per  Patteson,  J. 
Jones  V,  Reynolds,  1  G.  &  D.  G9. 

The  defendant  by  letter  offered  to  take  a  lease  for  40  years  from  June 
next,  of  the  iron  and  manganese  ore,  at  a  sleeping  rent,  and  a  royalty  of 
1  s.  per  ton,  and  to  work  them  in  relative  i>roportions  together,  as  fixed  by 
a  competent  person;  to  which  the  plaintifi'  rei)liod,  "  I  agree  to  the  terms 
contained  in  your  letter,  and  shall  be  ready  to  grant  a  lease  conformable 
thereto  from  myself  and  all  proper  parties,  whenever  you  reipiiro  me ;" 
this  was  held  to  constitute  an  agreement  only,  and  not  a  demise.     Ibid. 

By  an  agreement  for  a  demise  of  premises,  to  hold  from  a  future  day,  at 
a  rent  payable  qnarterly,  and  to  execute  a  lease,  with  the  usual  covenants  for 
payment  of  rent,  &c.,  it  was  stipulated  that  until  smh  lease  should  be  executed, 
the  grantor  might  distrain  for  rent  in  arrear ;  held,  that  as  such  stipulation 
■would  have  been  nugatory  if  the  instrument  were  intended  to  operate  as  a 
demise,  it  amounted  only  to  an  agreement,  and  that  a  lease  stamp  was  unne- 
cessary.    Bichnell  v.  Hood,  o  M.  &  W.  104. 

So  if  an  agreement  for  a  lease  contain  an  express  stipulation  that  it  shall 
not  operate  as  a  demise.     Ferring  v.  Brooh,  7  C.  &  P.  :3()I. 

So  where  after  the  execution  of  an  agreement  to  make  and  execute  a  lease 
with  stipulated  terms  and  covenants,  to  be  prei)arcd  at  the  cost  of  the  lessee, 
and  approved  of  by  the  lessor's  solicitor,  the  intended  lessor  assigned  the 
premises  for  a  long  term  on  mortgage,  and  afterwards  became  a  bankrupt, 
and  the  mortgagee  gave  the  lessee  notice  to  pay  the  rent  to  him,  it  was  held 
that  the  instrument  was  properly  stamped  as  an  agreement  for  a  lease,  and 
that  after  such  notice  he  might  maintain  the  action  for  use  and  occupation, 
for  the  occupation  after  the  mortgage  to  him.  Raicson  v.  Eicke,  2  Nev. 
&  P.  423. 

A  memorandum,  in  the  terras,  "  I,  D.  B.,  hereby  certify  that  I  remain  in 
the  house,  at,  &c.,  upon  sufferance  only,  and  agree  to  give  immediate  pos- 
session to  him  at  any  time  he  may  require:"  was  held  not  to  amount  to  an 
agreement  for  a  tenancy,  or  to  require  a  stamp.  Barry  v.  Goodman,  2  M. 
&  W.  768. 

Where  the  terms  of  the  agreement  under  which  the  defendant  was  to 
occupy  the  premises  rent-free,  taken  altogether,  amount  only  to  a  mode  of 
remunerating  him  as  bailiff,  and  not  to  a  lease,  a  1  Z.  stamp  is  sufficient. 
Doe  d.  Hughes  v.  Derry,  9  C.  &  P.  494. 

Upon  an  agreement  for  a  demise  of  premises  for  99  years  to  a  committee 
in  trust  for  the  parishioners  of  H.,  for  the  purpose  of  a  poor-house,  with  a 
clause  for  purchasing  in  fee,  and  agreements  by  the  committee  to  pay  the 
rent,  and  keep  in  repair,  &c.,  and  to  execute  a  lease,  &c.,  but  none  was  ever 
executed,  it  was  held  that  the  agreement  operated  as  a  demise  from  the 
date  thereof,  and  not  as  a  mere  agreement  for  a  lease,  and  that  it  vested  in 
the  overseers  for  the  time  being,  by  force  of  the  59  Geo,  3,  c.  12,  s.  17,  and 
that  they  were  liable  to  the  covenants.     Alderman  v.  Neate,  4  M.  &  W.  704. 

Upon  a  sale  by  auction  of  the  "  herbage  of  closes"  for  five  months  for 
46 1.,  paying  a  deposit  of  10  L  and  giving  a  joint  note  for  the  remainder 
payable  within  that  period,  and  if  not  given  to  the  satisfaction  of  the 
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vendor,  that  he  should  be  at  liberty  to  relet  the  premises,  the  instrument 
was  held  to  be  properly  stamped  with  a  1  /.  stamp  as  a  conveyance  or  lease, 
upon  the  sale  of  any  lands  or  tenements  under  50/.  Cattle  v.  Gamble,  5  Bing. 
N.  C.  4G;  6  Sc.  733 ;  and  7  Dowl.  98. 

{Defence,  p.  1180.) 

As  to  the  proper  plea,  see  tit.  Assumpsit — Deijt — New  Rules. 

Action  for  refusing  to  perform  a  contract  for  taking  a  furnished  house, 
plea,  that  the  defendant  was  induced  to  enter  into  such  contract  by  fraud 
and  misrepresentation ;  the  agreement  was  made  with  the  plaintiff's  agent, 
who,  to  a  question  whether  there  was  anything  objectionable  about  the 
liouse,  replied,  "  that  there  was  no  objection  whatever,"  but  it  was  proved 
that  the  plaintiff  knew  of  the  adjoining  house  being  a  brothel ;  held  {diss. 
Lord  Abinger),  that  it  was  necessary  to  show  the  representation  to  have 
been  fraudulently  made  ;  and  the  agent  not  knowing  of  the  objection,  and 
that  the  representation  not  being  embodied  in  the  contract,  the  circum- 
stances did  not  constitute  fraud  sufficient  to  support  the  plea.  Cornfoot 
v.  Fowke,  6  M.  &  W.  358. 

Where  the  conduct  of  a  landlord  was  such  as  to  justify  the  abrupt 
dei)arture  of  the  tenant  of  furnislied  lodgings,  it  was  held  that  the  land- 
lord could  only  recover  for  the  actual  time  of  occupation,  although  the 
period  of  tenancy  was  not  expired,  and  that  he  could  nut  insist  on  the  want 
of  notice.     Kirhman  v.  Jervis,  7  Dowl.  078. 

Where  trustees  of  an  insolvent,  to  whom  he  had  assigned  all  his  effects, 
put  in  a  person  to  carry  on  the  trade  and  dispose  of  the  stock,  but  it  was 
never  intended  by  them,  nor  was  any  act  done  to  induce  the  landlord  to 
believe  that  they  intended  to  take  possession  as  tenants,  and  the  jury  found 
that  there  was  no  occupation,  it  was  held  that  they  were  not  liable  in  an 
action  for  use  and  occupation.  How  v.  Kennett  and  another,  5  N.  &  M.  1  ; 
questioning  Carter  v.   Warne,  1  M.  &  M.  479.     And  see  Nation  v.  Tozer, 

1  Cr.  M.  &  R.  172  ;  and  4  Tyrw.  561. 

Where  premises  were  demised  for  a  term,  at  a  certain  rent,  and  the  land- 
lord agreed  to  enlarge  the  buildings,  the  tenant  agreeing  to  pay  10  Z.  per 
cent,  on  such  outlay,  it  was  held  that  it  was  to  be  deemed  to  be  a  colla- 
teral agreement,  and  not  a  contract  running  with  the  land,  for  which  on 
tlie  bankruptcy  of  the  tenant  his  assignees  were  liable      Lambert  v.  Norris, 

2  M.  &  W.  333.     And  see  Donellan  v.  Read,  3  B.  &  Ad.  899. 

Where  the  tenant  had  with  another  person  given  a  joint  note  to  his 
landlord  for  the  rent  due,  and  in  ejectment  by  the  landlord,  a  verdict  for  the 
lessor  of  the  plaintiff  was  agreed  to  be  taken,  he  consenting  that  the 
defendant  should  remain  in  possession  for  a  fortnight,  and  "  not  be  called 
on  for  any  rent  now  due,"  it  was  held  that  such  agreement  extinguished 
the  claim  on  the  note  for  rent.     Howell  v.  Lewis,  7  C.  &  P.  506. 

Where  the  defendant  had  been  tenant  to  parties  who  entered  into  an 

agreement  for  a  lease  to  the  plaintiff",  and  afterwards,  in  the  expectation 

that  it  would  be  carried   into  effect,  the  defendant  paid  to  the  plaintiff 

a  quarter's  rent,  it  was  held,  the  agreement  having  been  put  an  end  to,  that 

the  defendant  might,  in  an  action  brought  against  him  by  the  plaintiff  for 

subsequent  use  and  occupation,  show  that  the  owners  of  the  legal  reversion 

were  remitted  to  their  original  rights,  and  that  the  plaintiff  had  no  title  to 

tlie  rent.     Brook  v.   Bir/t/s,  2  Bing.  N.  C.  572  ;  and  2  Sc.  803.     And  see 

Wuddelove  v.  Barncttj  lb.  538, 
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(Action  fur  Double  Value,  p.  118i3.) 
The  plaiutift",  being  the  owner  of  a  woollen  mill  and  steam-engine,  let  to 
the  defendant  a  room  in  the  mill,  together  with  a  supply  of  power  from  the 
steam-engine  by  means  of  a  revolving  shaft  in  the  room ;  in  an  action  for 
double  value,  under  stat.  4  Geo.  2,  c.  28,  against  the  tenant  for  holding  over 
after  the  expiration  of  a  notice  tu  quit,  in  estimating  such  double  value,  the 
value  of  the  power  sui)i)lied  cannot  be  included.      Robinson   v.  Learoyd, 

7  M.  &  W.  48. 

In  debt  for  double  value  for  holding  over,  a  notice  to  quit  in  the  usual 
form  at  a  given  day,  "  or  at  such  time  as  your  holding  shall  expire  after 
the  expiration  of  half  a  year  from  the  receipt  of  this  notice,"  is  a  sufficient 
demand  of  possession  to  render  the  party  holding  over  liable  under  4  Geo.  2, 
c.  28',  s.  1 ;  a  statement  of  a  co-tenant,  who  had  always  jiaid  the  rent  although 
he  had  not  occupied,  "  that  he  had  nothing  to  do  with  the  land,''  is  not  ad- 
missible to  show  that  there  was  no  wilful  holding  over  on  his  part.  Hirst 
V.  Horn,  6  M.  &  W.  393. 

{Competency,  p.  1185.) 

Where,  in  an  action  for  use  and  occupation,  a  witness  was  called  by  the 
plaintiff,  who  stated  that  he  held  the  j^remises  of  the  plaintiff,  it  was  held 
that  he  could  not,  without  being  released,  be  asked  whether  he  had  not 
given  up  the  premises  to  the  defendant,  as  he  had  a  direct  interest  that  the 
money  for  their  use  and  occupation  should  be  obtained  from  the  defendant, 
since  that  would  put  an  end  to  all  claim  for  rent  against  himself;  and  that 
the  3  &  4  Will.  4,  c.  27,  s.  42,  did  not  apply.  Hodson  v.  Mars/tall,  7  C.  &  P.  IC. 

USURY. 

Where,  after  a  refusal  to  advance  a  sum  of  money  on  mortgage  of  lease- 
hold premises,  it  was  agreed  that  in  consideration  of  400/.  the  borrower 
should  grant  two  annuities  of  20/.,  to  be  issuing  out  of  the  ])remises,  it  was 
held,  that  as  the  money  to  be  paid  would  clearly  exceed  five  ]>er  cent,  on  the 
sum  advanced,  the  transaction  was  usurious.    Chillingworth  v.  t'hillinyworth, 

8  Sim.  404. 

Where,  by  the  terms  of  dealing  between  an  English  house  and  a  foreign 
merchant,  6 /.  per  cent,  was  to  be  paid  on  future  balances,  which  by  the 
foreign  law  was  legal,  it  was  held  that  the  questions  were,  first,  whether  the 
contract  was  to  be  performed  in  England,  and  that  it  was  a  fit  case  for  an 
issue  to  be  tried  by  a  jury  as  to  the  intention  of  the  parties,  and  if  it  was  to 
be  performed  in  England,  that  it  was  to  be  deemed  an  English  contract ; 
secondly,  that,  to  constitute  the  agreement  usurious,  the  jury  w^ere  to  be 
satisfied  that  the  substance  of  the  contract  was  that  the  interest  was  to  be 
taken  for  the  loan  or  forbearance  of  money.  Guillebert,  ex  parte,  2  Deac. 
609  ;  and  3  Mont.  &  Ayr.  4-55. 

The  [statute  3  &  4  Will.  4,  c.  98,  s.  7,  which  protects  bills  of  exchange 
payable  at  three  months  or  less  from  the  usury  laws,  was  held  to  extend  also 
to  warrants  of  attorney,  given  to  secure  payment  of  such  bills.  Connop  v, 
Meaks,  2  Ad.  &  Ell.  326. 

But  where  the  inference  to  be  drawn  by  the  Court  from  the  facts  stated 
was,  Ihat  a  loan  was  agreed  upon  and  made  ujion  thesecurity  of  the  deposit 
of  a  lease,  and  that  the  security  of  a  note  and  warrant  of  attorney  were 
added  for  the  purpose  of  legalising  the  demand  of  interest  beyond  five  per 


VENDOR    AND    VENDEE.  1591 

cent.,  it  was  held  that  the  transaction  was  not  within  3  &  4  Will.  4,  c.  98,^ 
s.  7, 'or  7  Will.  4  &  1  Vict.  c.  80,  those  Acts  contemplating  the  case  of 
interest  taken  upon  or  secured  by  a  bill  or  note,  as  the  real  and  bond  fide 
ground  of  the  debt.     Berrington  v.  CoUis,  5  Bing.  N.  C.  332. 

In  ex  parte  Terrewest,  cited  in  Holt  v.  Miers,  6  M.  &  W.  168,  the  Judge 
of  the  Court  of  Bankruptcy  held  that  a  bill  of  exchange  given  to  secure  an 
usurious  loan,  was  not  within  the  protection  of  the  statute  3  &  4  Will.  4, 
c.  98 ;  but  the  Court  in  Holt  v.  Miers  held  otherwise ;  and  see  Connojy  v. 
Meaks,  2  Ad.  &  Ell.  326. 

The  statute  7  Will.  4  &  1  Vict.  c.  80,  protects  a  bill  of  exchange  payable 
three  months  afterdate,  although  it  be  given  to  secure  a  debt  due,  and  more 
than  five  per  cent,  interest.  King  v.  Braddon,  10  Ad.  &  Ell.  675  ;  Holt  v. 
Miers,  5  M.  &  W.  168. 

According  to  Vallance  v.  Siddell,  6  Ad.  &  Ell.  932,  a  warrant  of  attorney 
taken  as  a  security  for  a  debt  and  usurious  interest,  would  have  been  void  ; 
but  if  taken  bona  fide  to  secure  a  bill  of  exchange,  or  if  the  latter  were 
given  ^s  the  original  security  for  usurious  interest,  it  would  have  been  good. 
Berrington  v.  ColUs  turned  entirely  on  the  question  of  foct,  whether  the 
security  for  the  original  loan  was  the  lease  or  bill  of  exchange  ;  the  Court 
considered  it  to  be  the  former,  and  consequently  that  the  transaction  was 
not  at  all  protected  or  matle  valid  by  the  3  &  4  Will.  4,  c.  98,  s.  7 ;  see  the 
observation  of  Parke,  B.  in  Holt  v.  Miers,  5  M.  &  W.  174. 

As  to  pawnbrokers,  Cowie  v.  Harrison,  1  Mo.  &  M.  141  ;  Tregomng  v. 
Atteiiborougfi,  7  B'mg.  97. 

The  statute  7  Will.  4  &  1  Vict.  c.  80,  was  amended  and  continued  until 
1st  January  1842,  by  2  &  3  Vict.  c.  37  ;  was  further  continued  to  1st  January 
1843,  by  3  &  4  Vict.  c.  83;  and  is  further  continued  to  the  1st  January  1844, 
by  4  &i  5  Vict.  c.  64. 

VAGRANT. 

The  3  &  4  Will.  4,  c.  40,  and  7  Will.  4  &  1  Vict.  c.  10,  as  to  the  removal 
of  Irish  and  Scotch  vagrants,  further  continued  by  3  &  4  Vict.  c.  27. 

VENDOR  AND  VENDEE. 

As  to  the  protection  of  purchasers  against  judgments,  &c.,  see  2  &  3  Vict. 

c,  11. 

(Action  by  Vendor  of  Beal  Property,  p.  1188.— Con^rac^.) 
Assumpsit  on  a  contract  for  the  sale  of  railway  shares,  to  be  conveyed  on 

or  before  the ;  on  the  first  issue,  non  assumpsit,  it  was  lield,  that  the 

option  of  time  was  to  be  with  the  party  who  was  to  do  the  first  act,  viz.  the 
purchaser,  and  that  the  verdict  ought  to  be  entered  for  the  plaintiff's;  and 
being  a  matter  that  would  have  been  material  to  the  parties,  it  was  not  a 
subject  of  amendment  of  the  record  by  the  Judge  at  Nisi  Prius.  Hare  v. 
Waring,  3  IVI.  &  W.  362. 

In  the  same  action,  on  the  plea  that  the  plaintifi^s  were  not  the  proprietors 
of,  and  had  no  title  to  convey  the  shares,  the  mere  entry  of  their  names  in 
the  transfer  book  is  no  proof  of  title,  although  their  title  would  have  been 
incomplete  without :  upon  the  plea,  that  the  plaintiff's  tendered  certificates 
of  the  shares,  it  was  held  that  the  meaning  of  the  contract  was  tliat  the 
party  was  to  convey,  and  deliver  certificates,  showing  either  on  the  iace  ot 
them,  or  from  the  indorsements,  that  the  title  was  in  the  party  conveying. 

Ibid. 
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{Condition  Precedent,  p.  1188.) 
It  being  the  duty  of  the  purchaser  to  procure  the  proper  conveyance,  it 
is  not  necessary,  in  an  action  by  the  vendor  for  not  completing  the  i)ur- 
chase,  to  aver  a  conveyance  or  offer  to  convej',  but  only  that  the  vendor 
was  ready  and  willing  to  execute  a  conveyance.  Poole  v.  Hill,  9  Dowl.  000  ; 
and  6  M.  &  AV.  835. 

Upon  a  demise  of  premises  by  agreement,  stipulating  inter  alia  that  tiie 
lessor  would,  at  the  rcfpiest  and  costs  of  the  lessee,  grant  and  execute  a 
lease  thereof,  the  landlord  cannot  charge  the  latter  with  the  expense  of  a 
counterpart  if  he  (the  landlord)  require  one.  Jeninn(js  \.  Turner,  8  C.  &, 
P.  Gl, 

(Usual  Covenants,  p.  1190.) 
Upon  an  agreement  for  a  lease  with  the  usual  covenants,  and  with  one  that 
the  premises  shall  not  be  converted  into  a  school,  the  former  are  not  to  be 
extended  to  covenants  in  restraint  of  trade,  and  it  is  immaterial  whether 
or  no  the  lessee  had  notice  of  the  nature  of  the  lessor's  own  tenure.  Van  v. 
Corpe,  3  M.  &  K.  269 ;  S.  P.  Propert  v.  Parker,  lb.  280. 

Where  a  party  agreed  for  an  underlease,  and  took  possession  of  the  pre- 
mises, his  attorney  having  had  an  opportunity  of  inspecting  the  original 
lease,  it  was  held  that  the  under  lessee  was  bound  to  accept  a  lease  with 
the  covenants  in  the  original  lease,  although  of  an  unusual  nature,  it  being 
his  duty  to  have  informed  himself  thereof ;  and  a  si)ecific  performance  was 
decreed,  with  costs.     Cosser  v.  Collinge,  3  M.  &  K.  283. 

{Title,  p.  1190.) 
The  purchaser  may  refuse  to  take  a  conveyance  executed  under  a  warrant 
of  attorney,  for  it  multiplies  proofs.     Coore  v.  Calloway,  1  Esp.  C.  IIG  ;  and 
Pichards  v.  Barton,  lb.  208. 

In  an  action  to  recover  back  the  deposit  and  expenses,  upon  the  ground 
of  the  vendor's  having  failed  to  make  out  a  good  title,  a  Court  of  Law  will 
not  consider  whether  the  title  be  so  doubtful  that  a  Court  of  Equity  would 
not  compel  a  purchaser  to  take  it,  but  only  whether  the  party  has  a  legal  title 
to  convey.     Boyman  v.  Gutch,  7  Bing.  379  ;  and  5  M.  &  P.  222. 

Where  there  is  only  such  a  kind  of  doubt  as  to  render  it  probable  that 
the  purchaser's  right  may  become  matter  of  investigation,  the  Court  will 
not  compel  him  to  complete  the  purchase  ;  where,  therefore,  a  mortgaged 
policy  was  advertised  by  the  mortgagee  for  sale  as  under  a  power,  and  the 
mortgagor  refused  to  concur  in  the  conveyance,  and  there  was  a  reasonable 
doubt  Avhether  the  power  might  not,  in  a  Court  of  Equity,  be  deemed 
suspended  for  not  being  mentioned  in  a  subsequent  mortgage-deed  of  fur- 
ther charge,  it  was  held  that  the  purchaser  might  recover  back  the  deposit- 
money,  but  that  no  interest  could  be  claimed  unless  it  were  proved  that 
the  auctioneer  made  interest  of  it.  Curlimj  v.  Shuttleworth,  6  Bing.  121  ; 
and  3  M.  &  P.  368.     But  see  Boyman  v.  Gutch,  supra. 

Where  the  words  of  a  devise,  relied  on  as  giving  a  fee,  were  much  too 
doubtful  to  be  settled  without  litigation,  the  Court  would  not  compel  a 
I)urchaser  to  take  a  title  depending  thereon.    Sharp  v.  Akock,  4  Russ.  374. 

Upon  the  purchase  of  an  entire  estate,  the  Coust  would  not  compel  a  pur- 
chaser to  take  six  undivided  seventh  parts  ;  it  appearing  also  that,  by  the 
sale  under  a  decree,  a  party  was  represented  in  the  abstract  as  heir  of  D., 
which  the  vendor's  solicitor  confirmed,  and  the  title  was  approved  by  the 
Master,  but  it  afterwards  turned  out  that  the  real  heir  was  a  different  person, 
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information  of  which  hail  been  given  to  the  solicitor,  and  he  concealed  it, 
and  only  produced  certain  registers,  without  going  further  back  than  that 
of  the  alleged  heir,  the  Court  refused  to  compel  the  purchaser  to  take  the 
title,  notwithstanding  a  release  had  been  obtained  from  the  true  heir.  Dalhij 
V.  Pullen,  3  Sim.  29. 

Where  a  policy,  good  at  the  time  it  was  effected,  was  afterwards  assigned, 
and  it  was  subsequently  sold  for  a  valuable  consideration,  it  was  held  that 
the  purchaser  was  entitled  to  stand  in  the  place  of  the  original  assignor,  so 
as  to  bring  an  action  in  his  name  for  the  sum  insured,  and  that  he  was 
therefore  bound  to  complete  his  purchase.     Ashley  v.  Ashley,  3  Sim.  149. 

Upon  a  devise  to  trustees  and  their  heirs  of  premises,  the  rents  to  accu- 
mulate until  M.  P.  should  attain  twenty-one,  and  then  to  suffer  her  to  take 
the  rents,  &c.  for  life,  for  her  sole  and  separate  use,  and  after  her  death  to 
her  heirs  for  ever,  it  was  held  that  the  equitable  estate  for  life  was  not 
executed,  and  could  not  unite  with  the  legal  remainder  in  fee;  the  Court 
would  not  therefore  compel  a  purchaser  to  take  the  title.  Playford  v.  Hoare^ 
3  Y.  &J.  175. 

After  the  contract,  but  before  acceptance  of  the  title,  the  deeds  were 
destroyed  by  fire,  and  it  was  admitted  that  no  evidence  could  be  furnished 
that  the  deeds  mentioned  in  the  abstract  had  been  duly  executed  and 
delivered,  it  was  held  that  the  purchaser  was  entitled  to  be  discharged. 
Bryant  v.  Busk,  4t  Russ.  1. 

Where  the  purchaser  had  been  in  possession  for  twenty  years,  and  the 
objections  made  from  time  to  time  to  the  title  appeared  to  be  rather  excuses 
for  not  completing  the  purchase  than  serious,  it  was  held,  that  the  conti- 
nuino-  for  so  long  a  time  in  possession  was  to  be  taken  to  be  a  waiver  of  the 
objections,  and  that  he  was  to  be  considered  as  having  accepted  the  title. 
Hall  V.  Laver,  3  Younge  &  Cr.  191. 

Where  a  party  is  either  agent  for  the  vendor  or  purchaser,  or  is  himself 
vendor  and  also  agent  for  the  purchaser,  whatever  notice  he  may  have  will 
affect  the  purchaser  ;  and  where  the  latter  takes  a  conveyance  from  a  ven- 
dor, who  has  not  the  title-deeds,  he  is  to  be  taken  as  having  notice  of  the 
claim  of  the  party  who  has  the  possession  of  them  ;  and  semhle,  the  lien  of 
the  vendor  for  the  unpaid  purchase-money  may  be  assigned  by  parol  to  a 
third  party.     Dryden  v.  Frost,  3  Myl.  &  Cr.  G70. 

1190,  note(/). 
In  Morgan  v.  Bissell,  3  Taunt.  7,  Mansfield,  C.  J.  observes,  the  landlord 
thinks  that  he  is  injured  by  a  breach  of  covenant,  and  brings  his  action, 
and  then  it  is  to  be  gone  into,  what  are  the  proper  covenants  according  to 
the  custom  of  the  country ;  in  like  manner  they  must  go  to  a  jury  to  see  what 
is  the  rent  of  the  excepted  land. 

{Damages,  p.  1191.) 

Where  a  party  let  into  possession  under  a  contract  to  purchase  land,  re- 
fuses to  complete  the  purchase  or  pay  the  purchase-money,  the  vendors  are 
not  entitled  to  recover  the  whole  of  the  purchase-money,  but  only  the 
damages  actually  sustained  by  breach  of  contract.  Laird  v.  Pirn,  7  M.  & 
W\  474. 

Upon  an  agreement  for  the  purchase  of  an  estate,  the  purchase-money  to 
be  paid  by  yearly  instalments,  with  interest,  but  the  four  last  to  be  retained 
by  the  purchaser  as  an  indemnity  until  the  title  should  be  made,  it  was  held 
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that  tlie  vendor  was  not  entitled  to  coiui)Ound  interest  on  such  iiibtcilineiiU, 
where  it  ajjpeared  that  until  the  filing  of  a  bill  for  spcfific  performance,  no 
good  title  could  be  made.     Stratton  v.  Symon,  2  Moore,  125. 

(Action  by  Vendee  of  Real  Property,  p.  1191.) 

See  further  as  to  the  expense  of  investigating  a  title,  Metcalfe  v.  Fowler, 
6  Mees.  &  W.831. 

On  a  bill  filed  by  a  legatee,  and  a  sale  directed  by  the  Court  of  real  estate, 
the  purchaser,  on  a  good  title  not  being  made,  was  held  entitled  to  recover 
the  costs  and  expenses  of  investigating  the  title  and  confirming  the  purchase 
from  the  plaintift",  who  might  recover  them  in  the  suit.  Berry  v.  Johnson, 
2  Younge  &  C.  564. 

The  vendor  is  liable  to  the  expense  of  the  purchaser's  solicitor  going  from 
place  to  place  to  compare  the  abstract  with  the  deeds,  and  he  is  not  bound 
to  send  the  abstract  to  an  agent  in  a  country  town  for  that  pur])oso.  Hughes 
V.  Wynne,  8  Sim.  85. 

{Action  by  Vendee  of  Heal  Property,  Deposit,  p.  1193.) 

Where  the  defendant's  answer  to  the  plaintiff's  demand,  to  transfer  shares 
ao-reed  to  be  bought,  admitted  his  inability  to  do  so,  and  rcf[uested  time  to 
arrange  matters,  it  was  held  that  no  tender  of  the  price  was  necessary  ; 
and  semJ.  a  tender  to  the  broker  employed  in  the  sale  would  be  good.  Jack- 
son V.  Jacob,  3  Bing.  N.  C.  869. 

In  assumpsit  against  an  auctioneer  to  recover  back  the  deposit  paid  on 
the  sale  of  premises,  of  which  the  title  had  not  been  completed,  it  was  held 
that,  as  it  appeared  that  the  defendant  was  in  the  character  of  stakeholder 
between  the  parties,  he  was  not  entitled  to  notice  of  the  contract  having 
been  rescinded.     Duncan  v.  Cafe,  2  M.  &  W.  244. 

Premises  liable  to  be  taken  under  the  provisions  of  a  local  Act,  being 
sold  without  notice  of  such  liability,  the  purchaser  is  entitled  to  rescind 
the  contract.     Ballard  v.  Way,  1  M.&  W.  520  ;  1  T.  &  G.  851. 

On  the  sale  of  premises  by  auction,  the  memorandum  of  agreement  to 
purchase  and  sell  was  signed  by  the  auctioneer  as  agent  for  the  purchaser, 
and  by  the  vendor's  attorney,  subscribing  himself  as  "  agent  for  the  said 
S.  S."  the  vendor.  The  purchaser  paid  his  deposit  to  the  attorney,  who 
gave  a  receipt,  signed  by  himself  as  "  agent  for  S.  S."  The  sale  going  ofi" 
through  the  vendor's  default,  and  the  deposit  money  not  being  returned, 
it  was  held,  that  the  purchaser  could  not  bring  an  action  for  money  had  and 
received  against  the  attorney,  for  that  he  was  not  a  stakeholder,  but  merely 
the  vendor's  agent,  and  that  payment  of  the  deposit  to  him  was  payment  to 
the  vendor.     Bamford  v.  Shuttleivorth,  11  Ad.  &  Ell.  926. 

In  assumpsit  to  recover  back  the  deposit  paid  by  the  plaintiff  upon  a  con- 
tract for  the  purchase  of  an  estate  from  the  defendant,  on  the  ground  of  the 
latter's  being  unable  to  make  a  good  title,  it  appeared  that  being  devisee 
in  remainder  after  his  mother's  death,  subject  to  a  small  annuity  to  his 
sister,  in  the  conditions  of  sale  it  was  stated  that  the  sister  claimed  under  a 
deed  of  assignment  of  the  premises  to  her  in  trust,  but  which  deed  was 
alleged  to  be  a  forgery ;  and  that  it  was  stipulated  that  the  purchaser  should 
not  make  any  objection  on  account  of  the  alleged  indenture,  and  that  part 
of  the  purchase-money  might  remain  on  mortgage  as  an  indemnity;  held, 
that  the  plaintiff  having  purchased,  with  notice  of  the  defect,  and  pre- 
cluded himself  from  objecting  at  all  to  the  supposed  deed,  he  could  not 
insist  upon  it  as  a  defect  in  the  title  which  he  had  agreed  to  take,  and  was 
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therefore  not  entitled  to  recover  back  the  deposit  on  that  ground.  Corrall 
V.  Cottcll,  4  M.  &  W.  794;  and  a  specific  performance  was  afterwards  decreed, 
3  Younge  &  C.  413. 

On  an  agreement  for  the  purchase  of  premises,  a  sura  was  to  be  paid 
down  by  way  of  deposit  and  in  part  of  the  purchase-money,  and  it  was 
stipulated  that  in  default  by  either  the  vendor  or  vendee  in  completing  the 
purchase,  the  one  making  default  should  pay  the  other  1,000  Z.  liqmdated 
damages ;  the  purchaser  having  thrown  up  the  contract,  on  the  ground  of 
the  vendor  being  unable  to  complete  it  on  the  day  stated,  sued  the  vendor 
for  the  penalty,  and  for  the  deposit  as  money  had  and  received,  but  the 
defendant  obtained  the  verdict,  and  afterwards  sold  the  premises  to  another; 
held,  first,  that  the  former  action  having  failed  on  the  ground  that  it  was 
prematurely  brought,  the  plaintifi'  might  sustain  a  second  action;  and, 
secondly,  that  in  the  absence  of  any  specific  promise,  the  question  whether 
the  deposit  shall  be  forfeited  depends  on  the  intent  of  the  parties,  to  be 
collected  from  the  whole  instrument ;  and  that,  in  the  principal  case,  as  a 
particular  forfeiture  was  stipulated,  the  vendee  could  not  retain  the  deposit. 
Palmer  v.  Temple,  1  P.  &  D.  379. 

{By  Vendor  of  Goods,  p.  1195.) 
In  assumpsit  for  goods  sold  and  delivered,  where  the  price  is  above  10/. 
and  nothing  was  paid  as  earnest  to  bind  the  bargain,  nor  was  there  any 
memorandum  in  writing  signed  by  the  defendant  or  his  agent,  two  things 
must  be  proved  to  entitle  the  plaintiff  to  recover :  first,  that  the  defendant 
in  fact  ordered  the  goods ;  and  secondly,  that  he  accepted  them  with  an 
intent  to  take  them  as  owner.     Smith  v.  Bolt,  9  C.  &  P.  696. 

{By  Vendor  of  Goods ;  Condition  precedent,  p.  1199.) 
The  defendants  contracted  for  fifty  tons  of  palm-oil,  to  arrive  by  a  parti- 
cular ship,  and  on  non-arrival  or  not  having  so  much  on  board  after  deli- 
very of  former  contracts,  the  contract  to  be  void ;  the  ship  was  originally 
laden  with  a  cargo  suflicient  to  satisfy  the  contract  in  question,  but  pre- 
viously to  arrival,  the  defendants'  agent  transhipped  part  into  another  vessel, 
leaving  sufficient  to  fulfil  the  contract:  held,  in  an  action  for  not  delivering 
fifty  tJns,  that  the  contract  was  entire,  and  that  the  arrival  in  the  parti- 
cular vessel  was  a  condition  precedent,  and  that  the  plaintiff  could  not 
recover  for  that  which  did  arrive  in  it.     Lavatt  v.  Hamilton,  5  M.  &  W.  G39. 
Where  in  assumpsit  for  clothes,  &c.,  and  on  proof  of  their  having  been  sup- 
plied, the  defendant  put  in  an  agreement  between  him  and  the  plaintifi, 
that  he  should  procure  customers  for  the  plaintiff  and  be  allowed  a  per- 
centage on  their  accounts,  to  be  paid  in  clothes  as  he  should  want  them, 
and  that  a  settlement  of  accounts  should  take  place  every  six  months,  or 
twelve  months  at  the  farthest ;  held,  that  it  lay  on  the  plaintiff  to  show  that 
a  debt  existed  and  that  a  settlement  of  accounts  had  taken  place;  and  that 
no  action  could  be  maintained  until  the  end  of  twelve  months.     Garey  v. 

PiAg,  2P.&D.427.  ,         ,.        •  , 

Where  there  was  an  agreement  to  print  a  certain  number  ot  copies,  and 
before  the  delivery  of  the  whole  the  printing  premises  were  destroyed  by 
fire,  and  the  remaining  copies  consumed,  it  was  held  that,  unless  the  whole 
number  were  printed  oft",  the  party  was  not  entitled  to  recover  lor  those 
delivered.     Adlard  v.  Booth,  7  C.  &  P.  108. 
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{Damciijcs — not  acaptiiKj,  p.  1*200.) 

Assumpsit  for  not  accei)tln','  wheat,  "  to  be  delivered  at  Ji.  as  soon  ns 
A  essels  could  be  obtained  for  the  carriage ;"  the  measure  of  damages  is  the 
ditterence  between  the  contract  price  and  the  market  i)rice  of  tlie  day  when 
tendered  and  refused,  PhUlpotts  v.  Evans,  5  M.  &  W.  475.  And  see  Le'ujh 
V.  Paterson,  2  Moore,  588. 

By  the  custom  of  the  tea  trade,  when  teas  are  sold  at  a  given  j)romi)t 
or  future  day  of  payment,  the  buyer  pays  a  deposit  in  part  of  the  purchase- 
monej',  and  the  vendor  retains  tlie  teas  or  tlie  warrant  representing  them, 
until  the  day  of  prompt,  when,  if  he  fails  to  pay  the  balance  of  the  jturchase- 
money,  the  vendor  is  at  liberty  to  resell  the  teas  and  to  charge  the  pur- 
chaser with  any  deficiency,  together  with  interest  from  the  ])rompt  day, 
warehouse  rent,  &c, ;  held,  that  where  the  vendee  became  bankrupt  before 
the  day  of  jjrompt,  and  the  assignees  refused  to  take  the  teas,  or  pay  the 
balance  of  the  purchase-money,  the  vendor  might  resell  them,  and  prove 
for  the  amount  of  the  deficiency.     Ex  parte  Moff'att,  1  Mo.  D.  &  D.  28-2. 

{Goods  sold  and  delivered,  p.  1202.) 
After  a  previous  negotiation  and  trial,  the  defendant  wrote  to  the  i)lain- 
tilf  to  say  he  would  purchase  his  mare  at guineas,  "  of  course  war- 
ranted," which,  not  being  attended  to,  he,  by  a  second  letter,  desired  the 
mare  to  be  sent,  with  a  receipt,  including  "  sound  and  cpiiet  in  harness," 
on  which  the  i)laiutitt"  wrote  to  say  that  he  would  send  it,  aud  that  it  was 
warranted  sound  and  quiet  in  double  harness,  never  having  been  tried  in 
single  ;  he  accordingly  sent  it  to  the  place  ajjpointed,  and  left  it,  with 
injunctions  not  to  be  parted  with  unless  the  price  was  paid  ;  but  the  defen- 
dant's son  afterwards  came,  and  took  her  away  without  payment,  and  in  the 
course  of  two  days  she  was  sent  back  as  unsound ;  held,  that  there  was  no 
evidence  of  a  final  contract,  nor  of  a  delivery  accordingly,  so  as  to  entitle  the 
plaintiff  to  recover.     Jordan  v.  Norton,  4  M.  &.  W.  155. 

{M'uiver  of  Tort,  p.  1203.) 
"Where  an  intestate,  lessee  of  coal  mines,  had  improperly  worked  parts 
expressly  excepted,  and  sold  the  coal  raised  together  with  the  proceeds  of 
his  own  parts,  it  was  held  that  the  lessor  might  waive  the  tort,  and  sue  the 
representative  of  his  lessee  for  money  had  and  received  for  the  coal  so  taken 
from  such  excepted  places.  Powell  v.  Bees,  7  Ad.  &  Ell.  42G ;  and  2  N.  & 
P.  571. 

{Value,  p.  1207.) 
On  a  count  on  a  quantum  valebant,  the  plaintiff  may  give  evidence  of  an 
agreed  price  for  the  goods,  and  the  defendant,  in  such  a  case,  on  a  plea  of 
non  assumpsit,  may  also  go  into  evidence  to  induce  the  jury  not  to  give  that 
price,  by  showing  that  the  articles  delivered  were  inferior  to  those  that  the 
l)rice  was  agreed  to  be  paid  for.     Pegg  v.  Stead,  9  C.  &  P.  636. 

{Reduction  of  Plaintiff's  Claim,  p.  1210  {q). 
And' see  Duncan  v.  Blundell,   3  Starkie's  C.  6;   JMontriou  v.   Jeiferus, 
R.  &M.317.  '^    -^  ' 

{Defence  by  Vendee,  p.  1212.) 
An  order  (in  equity)  for  a  resale,  made  in  consequence  of  the  purchaser's 
default  in  completing  his  purchase,    should    not   discharge  him  from  his 
purchase.     4  Myl.  &  Cr.  514. 
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{Fraud  and  Misdescription,  p.  1213.) 
A  policy  of  insurance  on  the  life  of  A.  had  been  assigned  to  M.;  N.  having 
privately  ascertained  that  A.  was  dangerously  ill,  treats  with  M.  for  the 
purchase  of  the  policy  for  a  small  sum,  representing  such  sum  to  be  the  then 
value  of  the  policy,  M.  not  being  aware  of  ^'s  illness ;  held,  that  the  sale 
was  void,  and  that  M.  might  recover  the  value  of  the  policy  in  an  action 
of  trover.     Jones  v.  Keene,  2  M.  &  R.  348. 

Where  any  substantial  part  of  the  property  purporting  to  be  sold  turns 
out  to  have  no  existence,  or  cannot  anywhere  be  found,  or  if  the  descrip- 
tion be  so  exagerated  as  to  be  quite  beyond  the  truth,  and  the  vendor  not 
acting  bond  fide  in  giving  it,  the  purchaser  is  entitled  to  rescind  the  contract, 
notwithstanding  a  clause  that  any  mistake  in  the  description  shall  not 
vitiate  the  contract,  but  be  a  ground  of  compensation.  Robinson  y.Musgrove, 
2  Mo.  &  Rob.  L2. 

A  yard,  being  an  essential  part  of  the  premises,  being  held  only  from  year 
to  year,  instead  of  for  a  term  of  21  years,  as  stated  in  the  particulars, 
amounts  to  a  misdescription,  rendering  the  sale  void.  Bobell  v.  Hutchin- 
son, 5  N.  &  M.  251  ;  and  2  Ad.  &  Ell.  35-3. 

Where  the  printed  particulars  of  sale  and  plans  fully  set  out  roads,  &c., 
but  disclosed  a  right  of  footpath  only  by  reference  to  a  lease  of  other  pre- 
mises, which  might  be  seen  at  the  office,  and  was  calculated  to  mislead 
bidders  who  could  not  by  ordinary  vigilance  discover  that  any  such  right 
existed,  it  was  held  to  amount  to  such  a  misdescription  as  entitled  the 
purchaser  to  rescind  the  contract;  and  the  purchase  of  two  lots  having 
been  included  in  one  agreement  for  the  sale  at  one  aggregate  price,  and  as 
the  purchaser  might  have  been  led  into  the  contract  for  both  by  the  power 
he  might  obtain  from  unity  of  seisin  of  extinguishing  rights  of  way,  and 
rendering  the  whole  more  valuable,  he  was  held  to  be  entitled  to  annul  the 
contract'as  to  both  lots.     Di/kes  v.  Blake,  4  Bing.  N.  C.  463. 

At  the  auction,  premises  are  represented  as  good  and  substantial,  although 
unfinished  buildings,  being  in  fact  in  so  ruinous  a  state  as  only  fit  to  be 
pulled  down ;  the  sale  is  void.     Robinson  v.  Musgrove,  8  C.  &  P.  469. 

Where  the  conditions  of  sale  described  the  manor  as  entitled  to  fines 
arbitrary,  and  it  turned  out  that  they  were  so  only  on  alienation,  but  fixed  in 
case  of  descents;  it  was  held  to  be  a  case  for  compensation,  the  conditions 
providing  so,  in  the  case  of  error  in  description  of  the  property.  Cudden 
V.  Cartwright,  4  Younge  &.  C.  25. 

In  assumpsit  to  recover  back  the  deposit  paid  by  the  plaintiff  upon  a  con- 
tract for  the  purchase  of  an  estate  from  the  defendant,  on  the  ground  of  his 
being  unable  to  make  a  good  title,  it  appeared  that  being  devisee  in  remain- 
der after  his  mother's  death,  and  subject  to  a  small  annuity  to  his  sister,  in 
the  conditions  of  sale  it  was  stated  that  the  sister  claimed  under  a  deed  of 
assio-nment  of  the  premises  to  her  in  trust,  but  which  deed  was  alleged  to  be 
a  forgery ;  and  it  was  stipulated  that  the  purchaser  should  not  make  any 
objec'tion  on  account  of  the  alleged  indenture,  and  that  part  of  the  purchase- 
money  might  remain  on  mortgage  as  an  indemnity;  held,  that  the  jjlaintifF 
having  purchased,  with  notice  of  the  defect,  and  precluded  himself  from 
objecting  at  all  to  the  supposed  deed,  he  could  not  insist  upon  it  as  a  defect 
in  the  title  which  he  had  agreed  to  take,  and  was  therefore  not  entitled  to 
recover  back  the  deposit  on  that  ground.  Corrall  v.  Cottell,  4  M.  &  W. 
794  ;  and  a  specific  performance  was  afterwards  decreed,  3  Younge  &C.  413. 
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Where  the  purchaser  of  leaseholds  omits  to  inquire  into  the  covenants  of 
tlie  original  lease,  he  will  be  bound  by  his  contract,  notwithstanding  varia- 
tions therefrom  in  the  description  by  the  particular  of  sale.  Pope  v.  Gar- 
land, 4  Younge  &  C.  394. 

But  where  such  variation  consisted  in  an  unseen  projection  of  adjoining 
premises,  it  was  held  to  be  an  objection  sufficient  to  avoid  the  contract.  Pope 
V.  Garland,  4  Younge  &  C.  394. 

{Defence  by  Vendee  of  Goods — Payment,  p.  1216.) 
Where,  upon  the  sale  of  a  ship  to  A.  and  B.,  in  which  A.  was  to  be  inte- 
rested in  one-third,  and  B.  in  two-thirds,  and  upon  the  execution  of  the  bill 
of  sale,  although  expressing  that  B.  had  paid  two-thirds  of  the  purchase- 
money,  only  one-third  was  actually  paid,  and  A.'s  acceptances  given  for 
the  remainder,  which  were,  from  A,  becoming  bankrupt,  dishonoured,  it  was 
held  that  B.  remained  liable  for  the  payment  of  the  unpaid  purchase- 
money,  notwithstanding  the  form  of  the  bills  given  for  the  amount.  Lynn 
V.  Chaters,  2  Keene,  521. 

{Defence  by  Vendee  of  Goods — Illegality,  p.  1216.) 

It  is  no  answer  to  an  action  for  not  accepting  stock,  that  at  the  time  of 
the  contract  the  plaintiff  was  not  actually  possessed  or  entitled  to  the  stock 
in  his  own  right.     Mortimer  v.  M'Callan,  7  M.  &  W.  20. 

On  a  treaty  for  the  sale  of  a  public-house  between  the  defendant  and  B., 
the  defendant  made  a  false  representation  as  to  the  profits,  which  B.  after- 
wards, with  the  defendant's  knowledge,  communicated  to  the  plaintiff",  who 
became  the  purchaser  in  his  stead ;  the  contract  is  as  much  vitiated  by  the 
fraud  as  if  actually  repeated  by  the  defendant  to  the  plaintiff.  Pilmore  v. 
Hood,  5  Bing.  N.  C.  97  ;  6  Sc.  827. 

It  is  no  objection  to  a  contract  for  the  sale  of  goods,  that  the  vendor  had 
not  possession  at  the  time  of  the  bargain,  nor  entered  into  any  contract  for 
procuring  them,  nor  had  ground  of  expectation  of  obtaining  them.  Hibble- 
white  V.  M' Marine,  5  M.  &  W.  462  j  overruling  Bryan  v.  Lewis,  Ky.  &  M. 
386. 

Although  the  plaintiff  has  not  the  stock  sold  in  his  possession  at  the 
time  of  sale,  it  is  not  illegal  under  7  Geo.  2,  c.  8,  s.  8,  which  applies  only 
to  fictitious  sales,  and  not  where  stock  is  actually  transferred  ;  held,  also, 
that  what  passed,  immediately  after  the  transfer,  as  to  the  giving  the  broker's 
cheque  in  payment  was  admissible  as  part  of  the  res  gestae.  Mortimer  v. 
Callan,  6  M.  &  W.  58. 

The  object  of  the  provision  in  17  Geo.  3,  c.  50,  s.  8,  for  making  void  the 
contract  of  sale  upon  neglect  or  refusal  by  the  purchaser  to  pay  the  auction 
duty,  being  to  protect  the  revenue,  avoids  the  contract  only  at  the  option  of 
the  vendor,  and  the  purchaser  cannot  by  his  own  wrong  avoid  his  own  con- 
tract.   Malins  v.  Freeman,  4  Bing.  N.  C.  395. 

{Goods  sold  and  delivered;  Credit  to  whom  given.") 
The  defendant  employed  a  stock-broker  to  procure  him  stock,  which  the 
broker  did  from  the  plaintiff",  a  stock-jobber,  who  procured  it  from  a  third 
party,  and  it  was  transferred  by  the  last  into  the  defendant's  name  ;  it  is 
for  the  jury  to  decide  whether  the  plaintiff  gave  credit  for  the  price  to  the 
broker  or  to  the  principal,  and  a  verdict  against  the  defendant  (the  prin- 
cipal) will  be  supported.  Mortimer  v.  Callau,  6  M.  &  W.  58  ;  see  also  Rose 
V.  Edwards,  1  M.  &  W.  734  ;  1  T.  &  G.  975. 
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{Trover  by  Vendee,  p.  1221.) 

Where  o.ts  were  sold  to  be  paid  for  in  twelve  weeks  from  the  date  of  the 
contract,  with  liberty  for  them  to  remain  on  the  vendor  s  preimses,  it  was 
held,  that  although  he  had  a  right  to  detain  the  goods  until  the  pnce  w  s 
paid  he  could  n^t  rescind  the  contract,  and,  by  a  notice  before  the  end  of 
the  twelve  weeks,  jnstify  a  resale  after  the  end  of  the  twelve  weeks.  Mar- 
ti7idaley.  Smith,  I  G.&cJ).  I.  /.•f^o,r 

The  vendee,  on  tender  of  the  price  after  the  expiration  of  the  credit,  may 

maintain  trover.     lb.  .„.,,•   x-  j 

Upon  a  contract  for  a  ship  then  building,  specifying  the  description  and 
particulars,  for  a  certain  sum,  "  and  payment  as  follows  opposite  each  name 
subscribed,"  and  which  was  signed  by  several,  and  amongst  the  rest  by  the 
plaintiff  for  one-fourth,  it  was  held  not  to  amount  to  a  present  bargain  and 
sale,  but  of  the  ship  when  finished,  and  that  until  then  no  part  vested  so  as 
to  enable  the  plaintiff  to  maintain  trover.     Laidler  v.  Burhnson,  2  M.  &  ^^  . 

''''The  defendant  having  sold  wheat  to  the  plaintiffs,  to  be  paid  for  by  a  draft, 
which  not  being  remitted,  the  defendant  took  back  the  wheat  from  the 
carmen  to  whom  he  had  delivered  it  for  the  plaintiffs,  i  was  held  that  the 
plaintiffs  could  not  maintain  trover  for  the  wheat.     WilmsJmrst  v.  Bowker, 

5  Bins'.  N.  C.  541.  ,  ,  p,. 

Where  upon  the  sale  by  the  defendant  of  wheat  in  the  warehouse  of  his 
agent,  h^  gave  directions  for  the  transfer,  and  the  wheat  was  accordingly 
transferred  into  the  plaintiff's  name,  it  was  held,  that  the  property  passed 
tier  by  and  that  the  defendant  could  not  give  evidence  that  others  were 
joTntly  interested  with  the  plaintiff  in  the  purchase.  K^eran  v.  Sandars, 
1  N.  &  P.  625. 

(Fixtures,  p.  1224,  note  i.) 

See  also  R.  v.  hihabitants  of  St.  Dunstan,  4  B.  &  C.  686. 

{Stoppage  in  Transitu,  p.  1226.) 

The  vendors  directed  the  defendants  (wharfingers)  to  deliver  1,028 
bushels  of  oats,  bin  40,  to  the  purchaser,  and  "to  weigh  and  charge  the 
expense"  to  them;  the  oats  comprised  the  whole  in  the  bin,  and  were  trans- 
ferred in  the  defendants'  books,  and  the  price  paid,  but  no  weighing  ever  took 
place  ;  held,  that  being  only  for  the  satisfaction,  and  not  with  the  view  of 
Lert'aining  the  quantity  or  price,  the  -g^  of  stoppage  was  at  an  end. 
Swanwick  v.  Sothern,  1  P.  &  D.  648 ;  and  10  Ad.  &  Ell.  81o. 
(Competency,  p.  1228. J 

Where  the  business  was  carried  on  in  the  names  of  the  father  and  son, 
and  bills  and  receipts  were  given  in  their  joint  names,  it  was  held  that  the 
Lmer  not  being  precluded  from  showing  that  his  son  had  no  interest  in 
the  trade,  the  ton  was  a  competent  witness  in  an  action  by  th  father 
for  goods  sold.     Barker  v.  Stubbs,  1  M.  &  G.  45;  and  1  Sc.  N.  S.  131. 

VENUE. 

Where,  in  an  action  on  a  warranty  of  a  horse,  the  venue  had  been  changed 
from  M.  to  W.,  it  was  held  that  a  letter  written  by  the  plaintiff  s  attorney 
in  M    informing  the  defendant  of  the  breach  of  warranty,  and  that  the 
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liorsc  was  standing  at  his  oxpenso,  the  recpipt  of  wliioli  lettor  was  ntlniitted 
by  tlie  defendant's  ap:eiit  in  j\I.,  was  a  suflKcient  comidiancc  with  the  under- 
taking to  give  material  evidence  in  M.,  on  bringing  l)ack  the  venue.  Collins 
V.  Jenkins,  4  Bing.  N.  C.  225. 

An  undertaking  to  givtf  material  evidence  of  some  matter  in  issue 
arising  in  a  particular  county,  is  satisfied  by  evidence  arising  in  that 
county,  which  bears  on  the  amount  of  damages.  In  an  action  for  breach 
of  warranty  of  a  horse,  in  which  the  issue  raised  on  the  pleadings  was, 
whether  the  plaintiff  bought  the  horse  of  the  defendant  or  not,  payment  in 
Middlesex  of  the  keep  of  the  horse,  after  notice  to  the  defendant  of  its 
unsoundness,  was  held  sufficient  to  satisfy  the  undertaking  to  give  material 
evidence  in  that  county.  Qncere,  whether  a  letter  of  the  plaintiff's  attorney 
to  the  defendant,  written  in  Middlesex,  but  posted  in  London,  giving  notice 
of  the  unsoundness,  and  requiring  tlie  defendant  to  take  back  the  horse, 
otlierwise  it  would  be  sold  by  a  certain  day  (verbal  notice  to  the  same 
effect  having  been  previously  given  to  hiui),  was  sufficient  to  satisfy  such 
undertaking?    Greeyiwny  v.  Titchmarsh,  7  M.  &  W.  221 ;  9  Dowl.  P.  C.  279. 

On  an  information,  under  the  stat.  G  Geo.  4,  c.  108,  for  being  concerned  in 
the  unshipping  of  prohibited  goods,  which  were  received  on  board  on  the 
high  seas,  in  prosecution  of  an  agreement  arranged  at  R.  and  in  London, 
and  carried  strictly  into  effect,  and  the  goods  landed  in  Ireland  ;  held,  that 
the  latter  was  an  unshipping,  in  which  the  defendant  was  concerned,  in 
England,  within  the  meaning  of  the  Act,  and  the  offence  properly  triable 
in  England.    Attorney-general  v.  Catt,  3  M.  &.  W.  7. 

VERDICT. 

In  an  action  against  the  owner  of  a  brig  for  an  injury  done  to  a  sloop 
belonging  to  the  plaintiff,  the  amount  of  damage  proved  was  upwards  of 
600Z.,  the  jury  gave  a  verdict  for  250Z.  only,  and  on  being  asked  h.jw  they 
made  up  their  verdict,  replied,  that  in  their  opinion  there  were  faults  on 
both  sides;  held,  that  notwithstanding  this,  the  plaintiff  was  entitled  to  the 
verdict,  as  there  might  be  faults  in  the  plaintiff  to  a  certain  extent,  and  yet 
not  to  such  an  extent  as  to  prevent  his  recovering.  Raisin  v.  Mitchell, 
9C.  &  P.  613. 

It  is  hard  that  a  party  should  be  compelled  to  elect  at  Nisi  Prius,  in  the 
heat  of  the  cause,  on  what  count  he  will  take  a  verdict.  P.  C.  Lee  v.  Mug- 
geridge,  5  Taunt.  42. 

VESTRY; 

The  rector  has  the  right  to  preside  at  a  vestry  for  electing  churchwar- 
dens, to  grant  a  poll  if  demanded,  and  fix  the  time  and  place.  R.  v.  Doij- 
ley,  4  P.  &  D.  52. 

Where  a  vestry  is  to  nominate  a  number  of  persons,   from  whom  the 
justices  are  afterwards  to  select  one,  a  poll  being  demanded  on  the  meeting 
to  nominate,  may  lawfully  be  had   at  a  future  day,  when  inhabitants  may 
vote,  though  not  present  at  the  meeting  to  nominate.    R.  v.  Hedger,  4  P.  & . 
D.  61. 

On  the  nomination  of  eight  inspectors  to  act  in  the  election  of  vestrymen, 
under  the  stat.  1  &  2  Will.  4,  c.  60,  the  decision  of  the  chairman,  on  a  show 
of  hands,  that  one  or  the  other  party  has  a  majority,  is  not  conclusive ;  he  is 
bound,  on  requisition  from  either  side,  to  take  steps  for  ascertaining  the 
numbers.     Qncere,  whether  the   proper  course,  on  such  requisition,  be  to 
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divide,  or  at  once  to  take  a  poll.  Semhle,  that  under  stat.  1  &  2  Will.  4, 
c.  GO,  s.  14,  a  division  is  proper.  The  mere  existence  of  party  feeling  in  the 
chairman  is  not  a  suflBcient  ground  for  impeaching  a  nomination  of  inspec- 
tors under  the  statute,  but  if,  after  improperly  refusing  to  ascertain  the 
numbers  voting,  he  has  declared  certain  jDersons  to  be  the  inspectors  nomi- 
nated by  the  meeting,  and  the  election  of  vestrymen  has  thereupon  taken 
place,  the  Court  will  grant  a  mandamus  for  a  new  election,  although  a  con- 
siderable time  has  elapsed.  Ex.  gr.  where  the  election  took  place  May  6th, 
and  a  mandamus  was  moved  for  on  June  6th,  and  cause  was  shown  Novem- 
ber 4th,  the  rule  was  made  absolute  November  2Ist.  If  four  inspectors  have 
been  irajjroperly  declared  to  be  nominated  by  the  meeting,  such  mandamus 
will  be  granted,  although  the  other  four  inspectors  were  duly  nominated  by 
the  churchwardens,  and  officiated  at  the  election.  R.  v.  St.  Pancras  Vestry- 
men, Sfc.  11  A.  &  E.  15. 

Sect.  51  of  the  local  statute,  51  Geo.  3,  c.  151,  enacts,  "  That  the  said 
vestrymen  (of  St.  Marylebone)  shall  set  out  and  appropriate  such  a  number 
of  seats  for  the  gratuitous  accommodation  of  the  poor  of  the  said  parish  for 
the  time  being,  and  also  such  other  pews  or  seats  for  the  use  of  the  parishion- 
ers of  the  said  parish,  as  the  said  vestrymen  shall  think  necessary,  pro- 
per, and  convenient;"  the  clause  is  imperative  upon  the  vestrymen,  and 
empowers  them  to  set  out  and  appropriate  the  pews  (other  than  those  for 
the  poor)  without  restriction,  and  not  subject  to  the  superintendence  of  the 
ordinary.     Spry  v.  Flood,  2  Curt.  302. 

The  right  to  demand  a  poll  is  bj'  law  incidental  to  the  election  of  a  parish 
officer  by  a  show  of  hands,  where  there  is  no  special  custom  to  exclude  it ; 
and  the  demand  of  a  poll  may  be  properly  made  after  the  show  of  hands  ; 
at  any  rate,  if  a  poll  be 'afterwards  taken,  it  is  a  waiver  of  any  irregularity 
as  to  the  demand.  Where,  although  the  usual  mode  of  election  had  always 
been  by  show  of  hands,  yet  there  being  no  evidence  of  a  poll  ever  having 
been  demanded,  and  so  no  custom  to  exclude  a  poll,  held  that  the  right  existed. 
A  local  Act  for  government  of  the  parish  having  specially  reserved  the 
powers  of  the  vestry,  and  of  any  ancient  or  special  usage,  and  thereby 
reserved  the  right  of  demanding  a  poll ;  held,  that  the  taking  of  it  was  to 
be  governed  by  the  law  then  in  being  (58  Geo.  3,  c.  69),  which  gives  a 
plurality  of  votes  according  to  the  quantity  of  the  voter's  estate.  Campbell 
V.  Maund,  1  N.  &,  P.  558 ;  and  see  Anthony  v.  Segei',  1  Hagg.  Cons.  Rep.  9. 

VOTING 
For  an  incapacitated  Candidate. 
See  R.  V.  Hawkins,  10  East,  211. 

WAGER. 

A  wager  of  50 1,  to  1 1,  that  a  horse  named  had  not  won  a  by-gone  horse- 
race, is  lawful.     Pugh  v.  Jenkins,  1  G.  &  D.  40. 

So,  a  wager  on  the  price  of  foreign  stock  is  not  void  at  common  law,  or 
■within  the  14  Geo.  3,  c.  48,  which  is  confined  to  wagering  policies  of  insur- 
ance.   Morgan  v.  Pebrer,  3  Ring.  N.  C.  457 ;  and  4  Sc.  230. 
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WAIVER. 

On  the  sale  of  a  real  estate,  it  was  stipulated  in  the  agreement  of  pur- 
chase, that  it  should  be  void  if  the  money  was  not  paid  on  a  day  stated, 
and  the  vendor  authorised  to  resell ;  the  purchaser  continuing  in  possession, 
and  giving  a  warrant  to  confess  judgment  in  ejectment,  is  a  waiver  of  the 
forfeiture.  Gardner,  ex  parte,  4  Younge  &,  C.  503 ;  as  to  the  waiver  of  an 
agreement,  see  farther  Jenkins  v.  Portman,  1  K.  4:35. 

Where  the  purchaser  had  been  in  possession  for  twenty  years,  and  the 
objections  made  from  time  to  time  to  the  title  appeared  to  be  rather  excuses 
for  not  completing  the  purchase  than  serious  ;  it  was  held,  that  the  continu- 
ing for  so  long  a  time  in  possession  was  to  be  taken  to  be  a  waiver  of  the 
objections,  and  that  he  was  to  be  considered  as  having  accepted  the  title. 
Hall  V.  Laver,  3  Younge  &  Cr.  191. 

Where  the  terms  of  a  composition  deed  were  not  complied  with  as  to  the 
petitioner,  and  no  absolute  release  executed,  it  was  held  that  the  original 
debt  revived,  it  being  competent  to  the  debtor  to  waive  the  release,  and  for 
the  parties,  by  subsequent  agreement,  to  keep  alive  the  original  security. 
Crosbie,  ex  parte,  2  Mont.  &  Ayr.  393 ;  and  1  Deac.  107. 

WARRANT  OF  ATTORNEY. 

The  omission  to  take  out  judgment  or  file  the  warrant  of  attorney  within 
twenty-one  days  after  the  execution,  renders  it  liable  to  be  treated  as  a 
secret  Avarrant  of  attorney,  and  void  as  against  assignees,  where  the  party 
subsequently  becomes  bankrupt,  although  there  m^ht  not  at  the  time  be 
a  good  petitioning  creditor's  debt.  Everett  v.  Wells,  9  Dowl.  4-24;  S.  P. 
Williams  v.  Burgess,  lb,  544;  and  see  Ex  parte  Fallon,  5  T.  R.  283. 

A  warrant  of  attorney  given  by  an  attorney  to  induce  the  plaintiff  to  stay 
proceedings  against  him,  on  a  rule  to  strike  him  off  the  rolls,  is  illegal  and 
void.     Kirwan  v.  Goodman,  9  Dowl.  330. 

A  party  jointly  executed  a  warrant  of  attorney ;  it  was  held  to  be  no 
objection  that  the  other  had  been  taken  in  execution  on  a  judgment  for 
a  larger  sum,  including  the  debt  secured  by  the  warrant,  which  had  not 
been  satisfied,  or  that  no  appearance  had  been  entered  prior  to  signing  the 
judgment.     Bircham  v.  Tucker,  8  Sc.  469. 

Where  on  a  bond  fide  loan  the  defendant  executed  a  lease  for  99  years  of 
his  living,  and  on  the  same  day  executed  a  warrant  of  attorney  for  the  same 
amount,  reciting  in  the  defeasance  that  it  was  given  as  a  collateral  security, 
and  that  the  sum  was  further  secured  by  the  demise  ;  held,  that  the  lease 
being  void,  did  not  affect  the  validity  of  the  warrant,  and  that  the  warrant 
being  an  independent  security  for  a  loan,  was  not  a  charging  the  benefice 
within  the  stat.  13  Eliz.  c.  20  ;  and  the  sequestration  issued  was  the  ordinary 
one  of  execution,  and  not  affected  by  the  statute.  Bendry  \.  Price,  7  Dowl. 
753. 

And  in  determining  whether  such  security  amounts  to  a  charging  the 
benefice  within  the  statute,  the  Court  will  not  look  for  the  intention  of  the 
parties  beyond  the  instruments,  nor  receive  affidavits  for  that  purpose. 
Bishop  V.  Hatch,  7  Dowl.  7G3. 

Where  an  attesting  witness  to  a  warrant  of  attorney  refused  to  make  an 
afiidavit  of  the  execution,  to  support  a  motion  for  judgment  upon  it,  and  it 
appeared  that  he  was  colluding  with  the  defendant,  the  Court  made  a  rule 
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absolute,  witli  costs,  to  compel  him  to  do  so.  Ex  parte  Morrison  in  C'ro/t  v. 
Lord  Pereival,  8  Dowl.  94. 

The  mere  fact  of  a  plaintiff's  attorney  mentioning  the  name  of  another 
attorney  to  the  defendant,  is  no  ground  of  objection  to  a  cognovit  under  the 
1  &  2  Vict.  c.  110,  s.  9,  if  the  defendant  freely  adopt  him.  Pease  v.  Wells, 
8  Dowl.  6-26. 

If  a  defendant  inform  the  attorney  attending  on  his  behalf,  that  the 
warrant  has  been  read  over  to  him,  and  that  he  understands  it,  the  attorney 
need  not  read  it  over  to,  and  explain  it  to  the  defen(kint.  Taylor  and  another 
V.  Nicholl,  8  Dowl,  242. 

Where  a  defendant  who  is  about  to  execute  a  warrant  of  attorney,  declines 
the  attendance  of  his  own  usual  attorney,  but  adopts  freely  an  attorney 
suggested  by  the  plaintiff's  attorney,  that  is  a  sufficient  nomination  of  an 
attorney  by  the  defendant,  pursuant  to  1  &c  2  Vict.  c.  110,  s.  9.    Hale  v.  Dale, 

8  Dowl.  P.  C.  599. 

Where  it  appeared  that  an  attorney  was  acting  both  for  the  plaintiff  and 
the  defendant  in  a  transaction,  in  the  course  of  which  a  warrant  of  attorney 
was  given,  and  that  the  instrument  was  attested  by  a  clerk  of  the  attorney, 
he  being  also  an  admitted  attorney,  it  w'as  held,  that  the  attestation  was 
insufficient  within  the  1  &  2  Vict.  c.  110,  s.  9.  Durrani  v.  Blurton,  9  Dowl. 
1015. 

A  warrant  of  attorney  to  confess  judgment  for  1,000/.  was  executed  by  tlie 
defendant,  and  an  attestation  of  the  execution  was  subscribed  by  an  attor- 
ney, pursuant  to  the  stat.  1  &,  2  Vict.  c.  110,  s.  9.  An  alteration  ^vas  after- 
wards made  by  consent  in  the  sum  by  substituting  2,000/.,  and  the  defendant 
retraced  his  signature  with  a  dry  pen,  and  redelivered  the  instrument.  The 
attorney,  who  was  present,  wrote  his  initials  opposite  to  the  alteration,  and 
drew  a  dry  pen  over  the  attestation  and  over  each  letter  of  his  own  signa- 
ture ;  held,  that  the  warrant  of  attorney  was  not  duly  attested  under  the 
9th  section  of  the  statute.     Bailey  v.  Bellamy  and  others,  9  Dowl.  507, 

To  render  a  warrant  of  attorney  void  as  sigainst  the  assignees  of  a  bank- 
rupt under  the  provisions  of  the  3  Geo.  4,  c.  39,  ss.  1  &  2,  on  the  grountl  of 
its  not  having  been  filed,  or  judgment  signed  within  twenty-one  days  of  tlie 
date  of  its  execution,  it  is  not  necessary  that  the  petitioning  creditor's  dol)t 
shall  have  accrued  within  the  same  twenty-one  days.     Everett  v.  Wells, 

9  Dowl,  424, 

When  cii  u.e  execution  of  a  warrant  of  attorney  there  was  but  one  attor- 
ney present,  who  had  previously  acted  for  the  plaintiff,  and  who  on  that 
occasion  made  out  his  bill  to  the  plaintiff,  but  delivered  it  to  the  defendant, 
and  was  paid  by  him ;  held,  that  he  was  not  such  an  attorney  acting  on  be- 
half of  defendant  as  required  by  1  &  2  Vict.  c.  110,  s.  9.  Sandersons .  West- 
ley,  8  Dowl.  412. 

The  attorney  for  the  defendant  must,  under  the  statute  and  new  rules,  be 
an  attorney  other  than  the  attorney  of  the  plaintiff,  otherwise  the  cognovit 
is  void.     Mason  v.  Kiddle,  5  M.  &  W.  513  ;  and  8  Dowl.  207. 

Where  the  clerk  of  the  plaintiff,  at  the  request  of  the  defendant,  procured 
an  attorney  to  act  for  him,  and  a  request  was  written  by  the  plaintiff's 
attorney  on  the  margin  of  the  cognovit ;  held,  that  under  the  circumstances, 
the  party  not  having  had  an  oj)portunity  of  exercising  his  owm  discretion,  the 
instrument  was  invalid  under  I  &  2  Vict.  c.  110,  s.  9.  Barnes  v.  Pendrey, 
7  Dowl.  747 ;  distinguishing  the  cases  of  Bliffh  v.  Brewer,  3  Dowl.  260 ; 
and  Oliver  v.  Woodrvffe,  7  Dowl.  106. 
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The  attestation  only  described  the  party  as  the  defendant's  attorney,  and 
attending  at  his  request,  witliout  declaring  that  he  subscribed  as  such  attor- 
ney ;  this  is  not  a  compliance  vith  the  1  &  2  Vict.  c.  110,  s.  9.  Poole  v. 
Hohbs,  8  Dowl.  113. 

Where  the  jiarty  was  in  custody  in  execution  for  the  same  debt,  held 
that  the  release  from  custody  was  a  good  consideration  for  the  cognovit  as 
a  new  security,  but  that  a  new  writ  must  be  sued  out ;  and  it  lies  on  the 
party  impeac^iing  its  validity  to  show  that  in  fact  no  new  writ  has  been 
Bued  out.     Shanley  v.  Colwell,  G  M.  &  W.  543;  and  8  Dowl.  373. 

The  defendant  having  agreed  to  give  the  plaintiffs  a  warrant  of  attorney 
to  secure  his  debt  to  them,  the  plaintiffs  employed  P.,  an  attorney,  to  pre- 
pare it.  P.  called  with  it  on  the  defendant,  and  told  him  it  must  be  signed 
ill  the  presence  of  some  professional  man,  and  that  he  should  procure  Mr. 
iS".  to  attest  it;  and  the  defendant  accordingly  went  to  i)rocure  5.'s  attend- 
ance, but  met  him  in  the  street,  when  P.  told  him  they  were  coming  to  his, 
<S.'s  office,  that  he  might  witness  the  execution  of  a  warrant  of  attorney  by 
the  defendant.  The  defendant  then  suggested  that  they  had  better  go  to 
P.'s  office,  which  was  nearer.  They  went  there  accordingly  ;  P.  placed  the 
paper  in  <S.'s  hands,  and  S.  then  read  over  and  explained  the  warrant  of 
attorney  to  the  defendant,  and  asked  him  whether  he  wished  him  to  wit- 
ness the  execution  of  it  as  his  attorney.  The  defendant  replied  that  he  did, 
and  then  he  signed  it,  and  S.  attested  it ;  P.  offered  to  pay  .S'.  for  his  attend- 
ance, but  he  said,  as  it  would  come  out  of  the  defendant's  pocket,  he  should 
make  no  charge  ;  for  which  the  defendant  expressed  himself  obliged  ;  held, 
that  S.  was  not  expressly  named  by  the  defendant  and  attending  on  his 
behalf,  so  as  1o  satisfy  the  stat.  1  &  2  Vict,  c.  110,  s.  9;  and  the  warrant  of 
attorney  and  judgment  signed  thereon  were  set  aside.  Gripper  v.  Bristow, 
6  M,  &  W.  807 ;  8  Dowl.  797  ;  and  see  Kemp  v.  Mattheiv,  8  Scott,  799. 

Semble,  that  this  is  an  objection  which  cannot  be  tvaived  by  the  defend- 
ant.    Gripper  v.  Bristoia,  6  M.  &  W,  807. 

The  witness  to  a  cognovit  executed  since  the  1  &  2  Vict.  c.  110,  s.  3, 
must  not  only  declare  himself  in  the  attestation  to  be  the  attorney  for  the 
party,  but  also  that  he  subscribes  his  name  as  such.  Potter  v.  Nicholson, 
9  Dowl.  808. 

WARRANTY. 

Parol  evidence  may  be  given  of  the  warranty,  although  the  memorandum 
given  of  the  price  is  silent  as  to  that  point,  being  merely  a  receipt,  and  not 
containing  the  terms  of  the  contract.  Alle?i  v.  Pink,  4  M.  &  W.  140 ;  and 
6  Dowl.  668. 

(Implied,  p.  1239.) 

It  seems  that  a  warranty  is  to  be  implied  in  all  cases  where  an  article  is 
supplied  for  a  particular  purpose,  that  it  will  answer  the  purpose,  if  the 
buyer  rely  on  the  skill  and  judgment  of  the  seller,  whether  the  seller  be  or 
he  not  the  manufacturer.     Brown  v.  Edgington,  2  Scott,  N.  S.  496. 

As  where  a  wine  merchant  orders  a  crane  rope  for  the  purpose  of  raising 
pipes  of  wine  from  a  cellar,  and  the  seller  not  having  one  to  answer  the 
purpose,  undertakes  to  get  one  made.     lb. 

Where  the  defendant  sold  a  gun  to  the  plaintiff's  father,  with  a  warranty 
that  it  was  of  a  certain  maker,  and  knowing  that  it  was  purchased  for  the 
plaintiff's  use  :  the  plaintiff  having  sustained  injury  by  its  bursting,  being 
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of  an  inferior  mase,  and  not  according  to  the  warranty  ;  held,  that  he 
might  sustain  an  action  on  the  case  for  the  injury  consequent  upon  the  de- 
fen'dant's  fraud,  although  (semb.)  he  could  not  upon  the  contract,  it  being 
made  with  another  party.     Langridge  v.  Levy,  2  M.  &  W.  519. 

(Breach  of  Warranty  of  Soundness,  p.  1242.) 
In  an  action  on  the  warranty  of  a  horse  sold,  alleging  that  it  was  unsound, 
to  which  the  defendant  pleaded  only  that  it  was  sound  ;    the  plaintiff  is 
entitled  to  begin.     Osborne  v.  Thompson,  9  C.  &  P.  337  ;  and  2  Mo.  &  R. 

255. 

A  bone  spavin  existing  at  the  time  of  sale  is  a  breach,  although  not 
occasioning  lameness  until  some  time  after.     Watson  v.  Denton,  7  C.  &  P. 

85.  ... 

A  slio-ht  disorder,  as  influenza,  at  the  time  of  sale  of  a  horse,  not  dirai- 
nishing  the  usefulness,  and  of  which  he  ultimately  recovered,  does  not 
constitute  a  breach  of  warranty  of  soundness.     Bolden  v.  Brogden,  2  Mo.  & 

R-  113.  .         , 

Defective  formation  which  has  not  produced  lameness  in  a  horse  at  the 
time  of  the  sale  (e.  g.  curly  hocks),  is  not  an  unsoundness,  although  it  may 
tend  to  produce  future  lameness.     Brown  v.  Elkington,  8  M.  &  W.  132. 

(Damages,  p.  1242.) 

The  plaintiff  having  purchased  a  picture,  warranted  by  the  defendant  as 
a  Claude,  sold  it  with  a  similar  warranty,  and  upon  an  action  brought  by 
the  purchaser,  paid  damages  and  costs ;  held,  in  an  action  against  the  de- 
fendant for  the  breach  of  the  warranty,  that  if  the  sale  to  such  third  party 
was  bond  fide  and  in  the  ordinary  course  of  business,  the  plaintiff  was 
entitled  to  recover  such  damages  and  costs,  and  also  his  own  costs.     Pennell 

V.  Woodburn,  7  C.  &  P.  117.  ,,..«>,., 

In  a  declaration  on  a  warranty  of  a  horse  sold  to  the  plaintift,  which 
Le  had  resold  at  an  advanced  price,  and  had  returned  upon  his  hands,  there 
was  no  alleo-ation  that  the  increased  price  arose  from  improvement  in  the 
interval,  by°money  laid  out  by  the  plaintiff;  it  was  held  that  the  plain- 
tiff could  not  recover  for  the  mere  loss  of  a  good  bargain,  nor  could  he  re- 
cover the  expenses  of  taking  a  veterinary  surgeon's  or  counsel's  opinion,  or 
his  attorney's  charges,  which  were  steps  taken  for  his  own  safety  in  bringing 
the  action.  Clare  v.  Maynard,  1  N.  5c  P.  701  ;  and  7  C.  Sc  P.  741.  And  see 
Walker  v.  Moore,  10  B.  &  Cr.  416.  .... 

Upon  a  breach  of  warranty  of  a  horse,  and  refusal  to  receive  it  back 
when  tendered,  it  was  held,  that  the  purchaser  may  keep  it  a  reasonable 
time,  with  the  view  to  effect  a  better  sale,  and  recover  for  the  keep.  Elks 
V.  Chinyiock,  7  C.  &  P.  169. 

{Defence,  p.  1243.) 

Declaration  on  a  warranty  of  ahorse,  sound  and  quiet  in  harness,  plea  no?i 
assumpsit,  "modo  etformd,"  held,  that  proof  of  the  warranty  being  that  the 
horse  was  sound  and  quiet  in  all  respects,  supported  the  declaration  and 
that  upon  the  issue  the  defendant  could  not  go  into  the  fact  of  soundness. 
Smith  V.  Parsons,  8  C.  &  P.  199. 

Assumpsit  on  the  breach  of  a  warranty  of  seed  to  produce  certain  crops, 
with  the  common  counts,  the  particulars  being  only  of  the  price  of  the 
seed,  and  applying  only  to  the  common  counts,  evidence  of  the  value  of  the 
crops  is  admissible,  as  applying  to  the  damage  stated  in  the  first  count. 

Page  v.  Pavcy,  S  C.  &  P.  760. 
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Where  tlie  declaration  on  a  contract  for  the  sale  of  a  horse,  with  a  verbal 
warranty  alleged  to  have  been  falsely  and  fraudulently  made,  was  in  sub- 
stance an  action  to  recover  back  the  price  paid,  under  20  L,  it  was  held 
to  be  within  the  3  &  4  Will.  4,  c.  47,  s.  17. 

WASTE. 
{Messuage,  p.  1244.) 

A  covenant  by  a  lessor  to  repair  the  external  parts  of  the  demised  mes- 
suage comprises  the  boundary  walls  of  it,  thougli  they  adjoin  other  build- 
ings. At  all  events,  the  lessor  is  liable  under  it  to  compensate  the  lessee 
for  the  damage  arising  from  non-repair  of  such  a  wall  which  arises  after  the 
adjoining  building  has  been  pulled  down,  though  the  damage  be  a  conse- 
quence of  such  pulling  down,  he  having  made  no  attempt  to  prevent  the 
damage  arising  from  the  further  sinking  of  the  wall,  and  though  the  ad- 
joining building  was  pulled  down  in  execution  of  powers  given  by  an  Act 
of  Parliament  which  contained  a  clause  for  the  compensation  of  persons 
sustaining  damage  from  the  execution  of  them.  Qucere,  whether  in  srich  a 
case  an  action  will  lie  against  the  lessor  before  a  reasonable  time  has 
elapsed  for  the  restoration  of  the  wall  by  him  ?  and  held,  that  even  if  so,  an 
action  would  be  maintainable  before  such  reasonable  time  had  elapsed,  he 
liaving  on  application  contested  his  liability  to  do  repairs,  and  given  an 
unqualified  refusal  to  do  them.  In  such  an  action  the  lessee,  after  such 
refusal,  having  rebuilt  an  external  wall,  is  entitled  to  recover  the  cost 
thereof,  the  jury  having  found  that  tliis  was  the  proper  mode  of  restoring  it. 

He  maj'  also  recover  the  price  of  damage  done  to  plate-glass  and  fix- 
tures, in  consequence  of  the  sinking  of  the  wall.  But  the  lessee  cannot 
recover  the  rent  paid  by  him  for  the  occupation  of  other  premises  during 
the  progress  of  the  repairs,  though  during  that  time  the  demised  premises 
were  not  safely  habitable.     Green  v.  Ealcs,  1  G.  &  D.  468. 

{Farm,  p.  1244.) 

Where  the  defendant  entered  into  a  bond  with  his  creditors,  stipulating 
for  not  selling  or  carrying  any  manure  off"  the  farm,  and  having  sold  off  his 
stock,  he  permitted  the  i)urchaser  to  let  two  cows  remain  on  the  farm,  the 
latter  finding  them  provender,  and  who  removed  the  manure  made  by  them 
to  his  own  land  ;  held  a  breach  of  the  condition  of  the  bond.  Hindle  v. 
Pollett,  6  M.  &  W.  529. 

Where  the  defendant  entered  on  premises  under  an  assignment  of  a  void 
lease,  and  continued  to  occupy  and  pay  the  rent  until  the  term  expired, 
he  was  held  to  be  liable  to  the  stipulations  in  the  lease  to  repair,  the 
damages  to  be  estimated  according  to  the  state  at  the  end  of  the  lease.  Beale 
V.  Sanders,  3  Bing.  N.  C.  850. 

Where  allotments,  fenced  in  by  the  commissioners,  were  made  to  an  in- 
cumbent upon  an  inclosure,  which  at  his  death  were  out  of  repair  ;  held  that 
such  allotments  followed  the  same  rule  as  the  ancient  glebe  land,  and  that 
his  executors  were  liable  for  such  dilapidations.  Bird  v.  JReJph,  2  Ad.  & 
Ell.  773  ;  4  Nev.  &  M.  878. 

Case  for  mismanaging  a  farm,  &c.  contrary  to  the  custom  of  the  country, 
plea  traversing  that  the  defendant  was  such  tenant  to  the  plaintiff,  modo  et 
formd',  held,  that  upon  this  issue,  which  put  only  in  issue  a  tenancy  in  fact, 
the  plaintiff  was  not  obliged  to  produce  the  lease  to  show  that  the  terms 
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of  it  were  consistent  with  the  alleged  obligation   to  cultivate  according  to 
the  custom.     Hullifax  v.  Chambers,  7  Dowl.  343  ;  and  4  M.  &,  W.  661. 

Where  the  declaration,  in  case  against  a  tenant  from  year  to  year,  charged 
a  voluntary  waste,  and  the  evidence  was  of  permissive  waste  only,  the  Court 
made  a  rule  for  a  nonsuit  absolute.  Martin  v.  Gilham,  2  N.  &,  P.  568;  and 
7  Ad.  &  Ell.  540. 

{Removal  of  Fixtures,  p.  l'34o.) 
The  defendant's  testator  was  the  surviving  lessee,  under  a  renewed  lease, 
of  certain  salt-works,  which  renewed  lease  recited  the  former  lease,  and  also 
tlie  fact  that  the  lessees  "  had  erected  and  set  up  divers  engines,  machines, 
roads,  and  other  conveniences,  as  well  for  the  use  and  for  the  convenience 
as  for  the  managing  and  carrying  on  at,  in,  or  upon  the  said  demised  premises 
the  trade  or  business  of  rock  salt,  or  rock  salt  getters  and  refiners,  or  manu- 
facturers of  white  salt,"  and  contained  a  demise  of  "all  and  every  the  mes- 
suages, dwelling-houses,  wick-houses,  salt-works,  erections,  buildings,  and 
other  matters  and  things  since  made  at,  in,  or  upon,  or  under  the  said  demised 
premises  for  the  use  and  convenience  of  carrying  on  the  said  demised  ti'ades,"  and 
a  covenant  by  the  lessee  to  keep  and  maintain  in  good  and  sufficient  repair 
"  the  buildings,  kays,  and  works  then  standing  and  being  on  the  premises, 
and  all  and  every  other  such  edifices  and  engines  as  should  be  at  any  time 
during  the  term  erected,  set  up,  built  or  made  in  or  upon  the  demised 
premises,"  and,  at  the  determination  of  the  term,  to  deliver  up  "  all  the 
premises  mentioned  to  be  thereby  demised,  and  all  such  buildings,  kays, 
ivorks,  edifices  and  engines,  in  good  and  comjilete  repair  and  condition ;" 
held  that  salt  pans  in  which  the  brine  was  manufactured  into  salt,  and  pipes 
by  which  the  brine  was  conveyed  from  the  salt  springs  to  the  brine  pits 
—the  salt  pans  being  made  of  plates  of  iron,  supported  upon  brick-work, 
and  having  rings  on  their  sides  by  which  they  were  lifted  off  to  be  repaired 
— the  pipes  being  metal  pipes,  partly  carried  under  ground  and  partly  alon"- 
troughs  supported  by  tressels — were  not  removable  by  the  lessees  at  the 
expiration  of  the  term.     Earl  Mansfield  v.  Blackburne,  8  Scott,  720. 

Where  the  tenant  erected  staddles  with  stone  caps,  and  placed  thereon  a 
wooden  and  thatched  building,  connected  in  no  other  way  than  by  resting  the 
beams  on  the  staddles,  and  might  be  taken  to  pieces  and  removed  without 
injury  to  the  soil ;  held,  that  the  tenant  was  entitled  to  remove  them,  and 
might  maintain  trover  for  the  materials.  Wansborough  v.  Maton,  6  N.  & 
M.  367  ;  and  4  Ad.  &  Ell.  884 ;  and  see  R.  v.  Otley,  1  B.  &  Ad.  161. 

In  trespass  by  a  lessor  against  the  lessee,  the  issue  being  whether  a  cornice 
of  wood  fixed  by  screws  was  removable  by  law ;  held  that  it  raised  a  question 
of  fact,  and  not  of  law,  and  that  the  Judge  properly  directed  the  jury  as  to 
the  fact  of  removal  without  substantial  injury  as  a  test  of  its  being  so  affixed 
that  it  could  be  removed  without  injury  to  the  freehold.  Avery  v.  Chesslyn, 
6  Nev.  &  M.  372 ;  3  Ad.  &  Ell.  75. 

The  right  of  a  tenant  to  remove  tenant's  fixtures  continues  only  dui'ing 
his  original  tei-m,  and  during  such  further  period  of  possession  by  liim  as 
he  holds  the  premises  under  a  right  still  to  consider  himself  as  tenant. 
Where,  therefore,  the  term,  pursuant  to  a  proviso  in  the  lease,  was  forfeited 
by  the  bankruptcy  of  the  lessee,  and  the  lessor  entered  upon  the  assignees, 
in  order  to  enforce  the  forfeiture,  and  three  weeks  afterwards  the  assignees 
of  the  lessee,  still  continuing  in  possession,  removed  and  sold  a  fixture  put 
up  by  the  lessee  for  the  purposes  of  trade ;  and  the  jurj^  found  that  it  was 
not  removed  within  a  reasonable  time  after  the  entry  of  the  lessor;  it  was 
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held,  that  they  had  no  right  so  to  remove  it,  and  that  the  lessor  might 
recover  it  in  trover.  And  semble,  such  would  have  been  the  case  even 
without  such  finding  of  the  jury.     Weetnn  v.  Woodcock,  7  M.  &  W.  14. 

Fixtures  in  a  leasehold  pass  under  a  devise  of  a  testator's  househohl  fur- 
niture.    Paton  V.  Sheppard,  10  Sim.  186. 

{Wastes,  p.  1248.) 

The  presumption  is  that  strips  of  land  adjoining  on  highways  belong  to 
the  owners  of  the  adjoining  inclosures.  Scoones  v.  Morrell,  1  Beav.  2oO ; 
supra,  1125, 

Where  a  tenant  annexes  to  his  farm  part  of  the  waste,  it  enures  to  the 
benefit  of  the  landlord.     Doe  v,  Murrell,  8  C.  &  P.  135  ;  supra,  090. 

WATERCOURSE. 

In  the  absence  of  a  special  custom,  artificial  watercourses  are  not  distin- 
guishable in  law  from  natural  ones  ;  and  a  title  may  be  gained  by  twenty 
years'  user,  as  well  to  the  former  as  the  latter.  Mine-owners  made  an  adit 
through  their  lands  to  drain  the  mine,  which  they  afterwards  ceased  to  work, 
and  the  owner  of  a  brewery  through  whose  premises  the  water  flowed  for 
twenty  years  after  the  working  had  ceased,  had  during  that  time  used  it  for 
brewing  ;  it  was  held,  that  he  thereby  gained  a  riglit  to  the  undisturbed 
enjoyment  of  the  water,  and  that  mines  could  not  afterwards  be  so  worked 
as  to  pollute  it.  Qu<sre,  whether  a  universal  practice  in  the  neighbourhood 
to  resume  the  use  of  such  adit  waters,  for  mining  purposes,  after  a  long 
interval,  might  not  have  been  set  up  in  answer  to  the  claim  of  easement, 
thereby  raising  the  inference  that  the  party  claiming  used  the  water,  not  of 
right,  but  only  during  the  accidental  disuse  of  the  adit,  and  with  knowledge 
that  the  mine-owners  reserved  to  themselves  a  power  to  recommence  work- 
ing, and  thereby  disturbing  the  waters.  Mayor  v.  Chadicick,  11  A.  &  E. 
671  ;  and  3  P.  &  D.  367. 

The  use  of  a  right  to  water,  claimed  for  the  purpose  of  watering  cattle, 
and  also  for  the  more  convenient  use  and  enjoyment  of  a  messuage,  is  not, 
it  seems,  a  pi-ofit  a  prendre  from  the  soil  of  another,  but  a  mere  easement,  and 
claimable  by  custom.     Manning  v.  Wasdale,  1  N.  &  P.  172. 

{Sea  Shore,  Sfc,  p.  1254,  note  (.r). 

For  Spring  Tides,  read  High  Tides, 

{Sea-shore,  p.  1254.) 
By  an  Act  of  Parliament,  reciting  that  a  certain  tract  of  land,  daily  over- 
flowed by  the  sea,  and  to  which  the  King,  in  right  of  his  Crown,  claimed 
title,  might  be  rendered  productive  if  embanked,  and  that  his  Majesty  had 
consented  to  such  embankment,  a  part  of  the  said  land,  called  Lipson  Bay, 
was  granted  to  a  company  for  that  purpose  ;  on  one  side  of  the  bay  was  the 
northern  side  of  an  estate  called  Lipson  Ground,  forming  an  irregular 
declivity,  in  parts  perpendicular,  and  in  parts  sloping  down  to  the  sea- 
shore, and  overgrown  with  brushwood  and  old  trees.  The  company,  in 
embanking  the  bay,  made  a  drain  on  this  side  in  the  same  direction  with 
the  cliff,  cutting  through  it  in  parts,  but  leaving  several  recesses  of  small 
extent  between  the  projecting  points.  These  recesses  used  to  be  overspread 
with  sea-weed  and  beach,  and  were  covered  by  the  high  water  of  the  ordi- 
nary ?pring  tides,  but  not  by  the  medium  tides.     Held,  in  the  absence  of 
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proof  as  to  acts  of  ownership,  that  the  soil  of  these  recesses  must  be  pre- 
sumed to  have  belonged  to  the  owner  of  the  adjoining  estate,  and  not  to  the 
Crown,  and  did  not  therefore  pass  to  the  embankment  company  by  the  Act 
of  Parliament.     Lowe  v.  Govett,  3  B.  &  Ad.  863. 

Upon  an  issue  whether  certain  defendants  had  wrongfully  fished  for 
salmon,  by  means  of  stake-nets  placed  in  situations  prohibited  by  statute, 
where  the  question  was,  what  was  to  be  considered  "  river,"  and  what 
"  sea,"  a  direction  that  the  thing  to  be  looked  to  is  the  fact  of  the  absence 
or  the  prevalence  of  the  fresh  water,  though  strongly  impregnated  with 
salt,  is  erroneous.  The  mouth  of  a  river  comprehends  the  whole  space 
between  the  lowest  ebb  and  the  highest  flood  mark.  Home  and  another 
V.  Mackenzie  and  another,  6  CI.  &  Fi.  628. 

Where  the  sea  had,  by  gradual  encroachment  upon  the  land  of  a  subject, 
covered  and  washed  away  the  part  formerly  imcovered,  so  as  to  render  it 
undistinguishable  from  the  foreshore  ;  held,  that  it  became  the  property  of 
the  Crown.  Hull  and  Selby  Railway,  in  re,  5  M.  &  W.  327.  And  see  R. 
V.  Lord  Harborough,  3  B.  &  Cr.  91 ;  and  Scratton  v.  Brown,  4  B.  &  C.  485. 

In  trespass,  the  plaintiff  claimed  to  the  whole  extent  of  the  bed  of  a 
river  between  his  and  the  defendant's  close  ;  evidence  of  acts  of  ownership 
by  the  plaintiff  as  to  adjoining  parts  being  a  continuous  part  of  the  plaintiff's 
estate  is  admissible.  Jones  v.  Williams,  3  M.  &  W.  327  ;  and  see  Doe  v. 
Kemp,  2  Bing.  N.  C.  102. 

A  right  of  ferry  is  a  matter  in  which  the  public  are  so  interested  as  to 
make  evidence  of  reputation  relating  thereto  admissible.  Price  v.  Currell, 
6M.  &W.  234. 

The  establishment  of  a  new  ferry  is  actionable,  whether  the  party  intend 
to  defraud  the  grantee  of  the  ferry  or  not.  Huzzey  v.  Field,  2  C.  M.  &  R. 
432. 

{Fishery,  p.  1254.) 

In  trespass  for  breaking,  &c.,  it  appearing  that  the  plaintiff's  close,  in 
which,  &c.  was  a  public  navigable  river,  plea,  justifying  the  taking  under 
a  public  right  of  fishing  and  dredging  for  oysters  and  oyster  spat,  replica- 
tion that  oyster  spat  was  unfit  for  food ;  a  rejoinder  that  the  public  had  a  right 
of  fishery  for  oyster  spat  in  a  public  river,  was  held  bad  on  demurrer, 
oyster  spat  being  in  the  nature  of  spawn,  and  within  the  prohibition  of 
13  Ric.  2,  St.  1,  c.  19.     Maldon  Mai/or,  Sfc.  \:  Woolvet,  4  P.  8c  D.  26. 

(Fishery  several,  what,  p.  1254.) 

See  Salk.  637.  S/nith  v.  Kemp;  Seymour  v.  Lord  Courteney,5  Burr.  2814. 
It  is  a  several  fishery  where  no  other  has  a  co-extensive  right.  Qu.  Whether 
the  right  of  soil  be  essential. 

{Sea-Wall,  p.  1254.) 

The  liability  to  repair  a  sea-wall,  ratlone  tenurce,  may  not  be  limited  to 
such  as  are  sufficient  to  resist  ordinary  tides  and  weather,  and  the  orders 
of  commissioners,  made  long  back,  are  admissible  evidence  of  the  extent 
of  the  liability  of  those  who  are  bound  by  precedent,  prescription,  customs, 
and  tenures.     R.  v.  Leigh  and  others,  2  P.  &.  D.  357. 

WAY. 

{Title,  p.  1255.) 
See  as  to  the  presumption  of  a  grant,  i?.  v.  Scarisbrick;  Doe  v.  Kemp, 
2  Bing.  ^.  C.  102. 
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From  a  covenant  in  tlie  defendant's  lease  to  contribute,  with  otlier  occu- 
piers of  the  lessor's  property,  a  rateable  jjroportion  of  the  expense  of  keeping 
up  paths  used  in  common  between  them,  coupled  with  the  fact  that  the 
plaintiff  had  always  used  a  path  between  his  house  and  the  defendant's, 
from  a  period  anterior  to  the  defendant's  lease,  and  that  there  was  no  other 
path  to  which  the  covenant  could  apply,  the  Court  inferred  that  the  soil 
of  the  path  which  was  included  in  the  demise  to  the  defendant,  was  demised, 
subject  to  a  right  of  way,  to  the  plaintiff.     Oakley  y.  Adamson,  8  Bing.  356. 

On  a  23lea  of  right  of  way  to  a  certain  close,  formerly  part  of  an  uninclosed 
common,  the  defendant  proved  the  use  of  the  way  long  before  and  since 
the  Inclosure  Act,  under  which  the  close  had  been  allotted  to  the  defendant's 
ancestor,  the  jury  found  the  immemorial  right;  held,  that  it  might  fairly 
be  inferred  that  the  lord  originally  had  the  right,  and  that  it  passed,  Avith 
the  allotments,  and  the  Court  would  not  disturb  the  verdict.  Codlimj  v. 
Johnson,  9  B.  &  C.  933. 

A  reservation  in  a  lease  of  a  right  of  way  on  foot,  and  for  horses,  o.xen, 
cattle,  and  sheep,  does  not  give  any  right  of  way  to  load  manure.  Brunton 
V.  Hall,  1  G.  &  D.  207. 

See  the  distinctions  of  the  Roman  law  as  to  the  rights  of  "  iter  actus" 
or  "  via."  "  Qui  selhl  aut  lectica  vehitur  ire  non  agere  dicitur,  jumentum  vero 
ducere  non  potest  qui  iter  tantum  habet.  Qui  actum  habet  et  plaustrum 
ducere,  et  jumentum  agere  potest.  Sed  trahendi  lapidem  aut  tignum  ncutri 
eorum  est."  L.  vii.  Off.  de  Serv.  Praed.  Rust. ;  and  the  note  of  the 
Reporters,  1  G.  &  D.  210. 

In  trespass  quare  clausum  fregit,  it  ajipeared  that  B.,  being  the  owner  of 
the  locus  in  quo,  and  also  of  certain  other  land,  with  houses,  and  a  stable, 
loft,  and  chaise-house,  conveyed  to  A.  a  part  of  the  premises,  consisting  of 
a  house  and  land  comprehending  the  locus  in  quo,  reserving  to  himself,  his 
heirs,  &c.,  occupiers  for  the  time  being  of  a  messuage  (not  conveyed)  a  right 
of  way  and  passage  over  the  locus  in  quo  to  a  stable  and  loft  over  the  same, 
and  the  space  or  opening  under  the  loft,  and  then  used  as  a  woodhouse,  and 
to  the  chaise-house  standing  on  the  side  of  the  locus  in  quo  (the  stable,  loft, 
woodhouse,  and  chaise-house,  not  being  conveyed),  and  also  the  use  of  the 
locus  in  quo  in  common  with  A.,  his  heirs,  &c.,  and  their  tenants  for  the  time 
being  ;  it  being  expressed  to  be  the  intent  of  the  parties  that  the  whole  of 
the  yard  comprehending  the  locus  in  quo  should  lie  open  and  undivided,  as 
the  same  then  was,  and  be  used  in  common  by  the  occupiers  of  both  mes- 
suages as  the  tenants  thereof  had  been  accustomed  theretofore  to  use  them. 
Afterwards  B.  built  a  cottage  on  the  site  of  the  opening  under  the  loft :  it 
was  held,  1st.  That  the  reservation  of  the  use  of  the  locus  in  quo  did  not  autho- 
rise B.  to  use  it  for  the  purpose  of  passing  to  the  cottage ;  2d.  That  the 
reservation  of  the  right  of  way  was  not  limited  to  a  right  of  passage  to  the 
space  so  long  as  it  was  used  as  a  woodhouse,  but  gave  a  way  generally  to 
the  space  so  described,  while  it  was  open ;  3d.  But  that  B.  was  not  entitled 
to  use  that  way  for  the  purpose  of  passing  to  a  newly  erected  cottage  on 
that  space.  The  defendant  pleaded  also  a  justification,  under  the  use  of  the 
right  of  passing  to  the  stable,  loft,  and  chaise-house.  The  plaintiff  new 
assigned,  that  the  defendant  had  converted  the  loft  and  opening  into  the 
cottage,  and  ceased  to  use  it  as  a  woodhouse,  and  passed  to  the  cottage,  and 
broke,  &c.,  for  other  purposes  than  in  the  plea  mentioned.  To  which  the 
defendant  pleaded  that  such  passing  was  done  for  the  purposes  mentioned 
in  the  reservation,  and  as  the  tenants  of  the  meosuage  uot  conveyed  had 


WAY.  1611 

been  accustomed  to  use  the  locus  in  quo,  without  this,  that  the  defendant 
committed  the  trespasses  newly  assigned  in  manner,  &c. ;  held,  1st.  That  the 
facts  proved  supported  the  new  assignment ;  2d.  That,  even  if  the  facts  had 
justified  the  use  described  in  the  new  assignment,  the  defendant  could  not 
have  had  the  verdict,  inasmuch  as  the  plea  to  the  new  assignment  amounted 
only  to  not  guilty,  and  not  to  a  justification.  Allan  v.  Gomme,  11  A.  &  E. 
759. 

The  words,  "  with  all  ways  thereto  belonging,  or  in  any  wise  appertain- 
ing," will  not  pass  a  way  not  strictly  appurtenant,  unless  it  can  be  collected 
that  the  parties  intended  to  use  the  words  in  a  larger  than  their  ordinary 
legal  sense;,  and  it  seems  that  such  intention  cannot  be  collected  from  any- 
thing dehors  the  deed.     Barloio  v.  Rhodes,  1  Cr.  &  M.  439. 

Where  vacant  land  had  been  let  on  a  building  lease,  which  expired  in 
1824,  and  the  plaintiff  had  become  possessed  of  a  house  erected  thereon, 
from  an  under-lessee,  and  had  enjoyed  therewith  a  right  of  using  a  passage 
adjoining  for  shooting  coals  into  his  cellar,  and  laying  waterpipes  thereto, 
and  the  original  lessor  had,  pending  the  lease,  granted  a  reversionary  lease 
of  the  plaintiff's  house  to  him,  with  all  and  singular  the  appurtenances,  to 
hold  from  the  day,  &c,  at  which  the  original  lease  would  end  and  deter- 
mine ;  held,  that  the  right  of  passage,  and  of  using  it  for  such  purposes, 
passed  under  the  reversionary  lease  as  a  necessary  incident  to  the  subject- 
matter  demised,  although  not  specially  named  in  it,  and  that  upon  the  ex- 
piration of  the  original  lease,  the  lessor  never  having  for  a  moment  a  right 
of  possession,  such  easement  was  not  extinguished  by  any  unity  of  posses- 
sion.    Hinchliffe  v.  Earl  of  Kinnoul,  5  Bing.  N.  C.  2  ;  and  6  Sc.  650. 

Trespass  for  entering  a  close,  &c. ;  plea,  that  before  the  plaintiff  had  any 
title  therein,  A.  was  seised  in  fee  of  that  and  certain  other  closes,  of  which  the 
plaintiff's  close  was  then  parcel,  and  by  himself  and  tenants,  during  all  that 
time,  used  and  enjoyed  a  right  of  way  over  the  part,  being  plaintiff's  close, 
to  the  other  closes,  and  that  A.  afterwards  conveyed  the  defendant's  closes, 
"  together  with  all  ways  and  appurtenances  whatsoever  thereunto  belonging;" 
it  was  held,  that  the  way  not  being  appurtenant  at  the  time  of  the  convey- 
ance the  defendant  should  have  pleaded  that  he  was  enfeoffed  of  the  close 
and  way,  or  that  there  was  no  way  appurtenant  in  alietio  solo.  Wilson  v. 
Bagshaio,  5  M.  8c  Ry.  448. 

{Stat.  2  ^  3  TF.  4,  c.  71,  p.  1257.) 

Pleas  in  trespass,  claiming  a  foot  and  carriage-way  enjoyed  for  20  years, 
under  2  &  3  Will.  4,  c.  71  ;  replication  traversing  so  much  of  the  plea  as 
claimed  the  carriage-way,  and  as  to  the  residue  of  the  plea,  before  the  com- 
mencement of  the  20  years,  the  making  of  a  haling-path  by  a  navigation 
company  under  a  private  Act  across  the  locus  in  quo  into  B.  field,  and  that 
the  occupiers  enjoyed  a  way  along  the  said  path,  under  and  by  virtue  of 
the  said  Act,  and  that  after  the  commencement  of  20  years,  under  the 
powers  of  another  Act,  a  towing-path  nearer  the  river  was  made,  also  across 
the  said  locus  in  quo  into  B.  field,  and  that  the  company  thereupon  aban- 
doned the  former  path,  and  which  ceased  to  be  used  ;  the  replication  then 
alleged  that  before  and  at  the  commencement  of  the  20  years,  the  occu- 
piers of  B.  field  used  as  of  right,  &c.  a  way  along  the  first  haling-path,  by 
and  under  the  provision  of  the  first  Act,  which  ceased  and  determined  on 
the  abandonment,  but  from  that  time  until  when,  &c.  the  occupiers  of  the 
B.  field  continued  to  use  the  same  way  as  a  continuation  of  the  former 
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right;  lield,  on  demurrer,  tlmt  tfie  replication  was  good,  as  pleading  facts 
showing  that  the  right  claimed  was  not  such  as  would  he  inferred  to  exist 
by  custom,  prescription  or  non-existing  grant,  within  the  meaning  of  the 
2  &  3  Will.  4,  c.  71,  ss.  2,  3  :  the  right  of  way  along  the  haling-path  con- 
tinuing only  so  long  as  that  existed,  and  ceasing  with  it.  Kinloch  v.  Neville^ 
6  M.  &  W.  795. 

In  trespass,  the  plea  alleged  the  user  of  a  way  for  40  years  as  of  right 
without  interruption,  the  replication  traversed  the  user  as  of  right ;  held 
that  evidence  of  the  user  having  been  by  leave  and  license  was  admis- 
sible, and  a  new  trial  was  refused.     Beasley  v.  Clarke,  2  Bing.  N.  C.  705. 

Where  the  Act  authorised  the  commissioners  to  divert  and  stop  up  public 
and  private  roads,  and  to  prepare  and  sign  a  map  describing  them,  and  to 
hold  a  meeting  for  hearing  objections  in  which  they  were  to  be  assisted  by 
a  justice  of  the  division,  who,  with  the  commissioners,  might  alter  or  con- 
firm the  map  ;  and  it  provided  that  all  roads  not  so  set  out  and  confirmed, 
should  be  extinguished,  but  by  a  proviso,  no  roads  passing  through  old  en- 
closures were  to  be  diverted  or  stopped  up,  but  by  an  order  of  two  justices, 
under  their  hands  and  seals,  which  was  to  be  subject  to  appeal  ;  held  that 
old  roads  not  set  out  and  confirmed  by  the  commissioners,  but  which  passed 
partly  through  old  enclosures  and  partly  over  the  lands  to  be  enclosed, 
were  not  extinguished  by  not  being  set  out  in  the  map  or  award.  The  Act 
requiring  also,  that  the  order  of  justices  should  stop  up,  &c.,  if  upon  the 
view  they  were  satisfied  of  their  being  unnecessary  ;  held,  that  an  order 
stating  that  the  justices  had  particularly  viewed,  &c.  and  being  satisfied, 
that  they  unnecessarily  did  order,  &c.,  Avas  invalid,  if  not  appearing  on  the 
face  of  it  that  they  were  upon  the  view  satisfied,  &c.,  the  allegation  of  a 
particular  view  not  necessarily  extending  over  the  whole,  li.  v.  Marquis 
ofDownshire,  6  N.  &  M.  92. 

Where  a  canal  company  originally  erected  a  bridge  for  the  use  of  the 
tenants  of  particular  lands,  but  for  10  years  the  public  had  crossed  it  with- 
out interruption  ;  held,  that  it  was  projierly  left  to  the  jury  to  say  whether  the 
company  intended  or  not  to  dedicate  it  to  the  public,  aid  the  jury  having 
so  found,  the  Court,  in  the  absence  of  any  misdirection  in  law,  refused  to 
interfere  with  such  finding.  Surrey  Canal  Company  v.  Ilall,  1  Sc.  N.  S. 
2G4 ;  and  1  M.  &  G.  382. 

{Variance,  p.  1258.) 

It  is  not  necessary  to  describe  all  the  intervening  closes  between  the  pre- 
mises ;  plea  that  defendant  was  seised  in  fee  of  land  next  adjoining  to  one 
of  the  said  closes  in  which,  &c.,  and  in  right  of  said  land  claimed  a  way 
from  the  said  land  unto  and  into,  through,  over,  and  along  the  said  closes 
in  which,  &c.,  to  a  common  highway,  proof  of  a  presumptive  right  of  way 
from  the  defendant's  land  over  the  land  of  third  persons,  and  thence  into 
the  ijlaintifF's  land,  and  into  a  common  highway;  it  was  held  that  the  plea 
was  proved,  although  it  also  appeared  that  part  of  the  defendant's  laud 
adjoined  to  one  of  the  plaintiff's  closes,  and  that  the  defendant  had  by 
permission  sometimes  nsed  a  way  from  that  part  of  his  land  over  the  plain- 
tiff's adjoining  closes  as  well  as  the  way  in  question. 

Description  of  a  footpath  as  "  a  road  towards  and  unto  the  parish  church 
of  a,"  sufficient,  although  it  in  fact  made  a  circuitous  angle,  no  part  of  it 
being  to  be  retraced  in  going  to  tlie  church.  R.  v.  Doicnshire,  Marn.  of, 
5N.  J.M.  602. 
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To  a  declaration  in  trespass  qtiare  clausumf regit,  the  defendant  pleaded  a 
right  of  way  in  the  close  in  whicli,  &c. ;  the  plaintiff  new  assigned  extra  the 
way  intheplea  mentioned,  to  which  the  defendant  pleaded  that  the  plaintiff 
ohstructed  tJie  way  in  the  plea  mentioned,  wherefore  the  defendant  deviated  ; 
the  plaintiff  replied  de  injuria;  held,  that  on  this  record,  the  plaintiff  was 
entitled  to  apply  the  evidence  to  a  way  across  the  close  which  he  admitted, 
and  which  had  not  been  obstructed  ;  and  tliat  the  defendant  could  not  prove 
his  case  by  showing  that  anotlier  way  which  he  claimed  across  the  close, 
which  was  disputed  by  jilaintiff,  had  been  obstructed.  Ellison  v.  Isles,  11  A. 
&  E.  665. 

Where  in  trespass,  issues  were  joined,  1st,  on  a  right  of  public  carriage- 
way; 2d,  of  a  bridle-way;  and  3d,  of  a  footway,  and  the  jury  found  on 
the  first  for  the  plaintiff,  and  on  the  third  for  defendant,  and  were  dis- 
charged as  to  the  second  without  the  plaintiff's  consent ;  held,  that  the 
second  issue  was  material,  and  a  new  trial  was  granted,  although  the  plain- 
tiff had  consented  to  merely  nominal  damages.  Tinkler  y .  Roioland,  4  A. 
&  E.  808. 

{Public  Way.) 

An  action  cannot  be  maintained  for  a  nuisance  to  a  public  highway,  unless 
some  special  damage  can  be  alleged  and  proved.  Fineicx\.  Hovendon,  Cro. 
Eliz.  664  ;  Hubert  v.  Groves,  1  Esp.  C.  148. 

But  it  is  sufficient  to  show  that  the  business  of  a  shopkeeper,  whose  shop 
adjoins  the  obstructed  highway  has  been  injured  by  the  unlawful  obstruction 
of  passengers.  Wilkes  v.  Hungerford  Market  Company,  2  Bing.  N.  C.  281  ; 
or  that  the  plaintiff  has  been  compelled  to  use  a  more  circuitous  or  difficult 
way.   Griesley  v.  Codling,  Com.  Dig.  tit.  Action  on  the  Case  for  Nuisance. 

And  see  Baker  v.  Moore,  and  Iveson  v.  Moore,  1  Lord  Raym.  486;  Rose 
V.  Miles,  4  M.  &  S.  101  ;  and  Greasley  v.  Codling,  2  Bing.  263  ;  questioning 
Hubert  v.  Groves,  1  Esp.  C.  148. 

{Competency.) 
Per  Patteson  and  Coleridge,  Judges.  On  issue  upon  claim  of  way  in  right 
of  occupation  of  the  messuage  and  land  of  G.,  the  occupier  of  a  part  of  the 
house  occupied  by  G.  is  not  a  competent  witness  to  support  the  affirmative, 
though  his  part  of  the  house  have  no  communication  with  the  part  which  G. 
occupies.     Parker  v.  Mitchell,  11  A.  &  E.  788. 
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{Seco7idary  Evidence,  p.  1268.) 

Where  a  will,  dated  above  thirty  years,  was  produced  from  one  of  the 
testator's  family,  although  not  strictly  a  proper  custody,  and  never  proved ; 
held,  that  it  was  not  necessary  to  produce  the  subscribing  witness.  Doe  v. 
Pearce,  2  Mo.  &  R.  240. 

{Capacity,  p.  1276.) 

On  an  issue  from  the  Court  of  Chancery  to  try  whether  A.  B.  was  at  a 
certain  time  of  sound  mind,  the  party  affirming  the  soundness  is  entitled  to 
begin.  In  such  issues  it  will  be  presumed  that  the  party  ordered  to  be 
plaintiff  was  intended  to  begin.     Frank  v.  Frank,  2  M.  &  R.  314. 

On  an  issue  as  to  the  sanity  of  A.,  it  cannot  be  asked  whether  a  sister  of 
A,  was  not  insane.     Doe  v.  Whitefoot,  8  C.  &  P.  272. 
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On  an  indictment  for  seditious  words,  and,  upon  the  arraignment,  an 
inquest  being  taken  whether  the  prisoner  were  insane  or  not;  liehl,  that  the 
jury  might  form  their  opinion  from  his  demeanour  without  calling  in  the 
evidence  of  a  medical  man,  and  that  it  was  not  necessary  for  him  to  be  asked 
if  he  would  cross-examine  the  witnesses,  or  make  any  remarks  to  the  jury 
on  the  evidence.     R.  v.  Goode,  7  Ad.  &  Ell.  536. 

The  will  dated  and  executed  on  the  15th  November  1839,  of  a  testator 
who  was  labouring  under  certain  delusions  on  the  tliree  previous  days  to  its 
execution,  and  who  destroyed  himself  on  the  day  following  (the  16th)  while 
under  temporary  insanity,  pronounced  for,  and  the  costs  of  the  Queen's 
Proctor,  who  opposed  the  will  on  behalf  of  the  Crown,  refused.  Chambers 
^  Yatman  v.  the  Queen's  Proctor,  2  Curt.  415. 

Provisions  made  for  the  safe  custody  of  persons  insane,  and  having  the 
purpose  of  committing  indictable  offences,  by  1  &  2  Vict.  c.  14. 
{Revocation,  p.  1285.) 
The  testator  in  a  fit  of  displeasure  threw  his  will,  contained  in  an  enve- 
lope, into  the  fire,  but  it  was  secretly  withdrawn,  and  no  part  of  the  will 
itself  burnt,  of  which  he  was  afterwards  aware,  and  expressed  great  annoy- 
ance, and  an  intention  to  make  a  new  will  instead  thereof;  held,  in  eject- 
ment, by  the  heir  for  copyhold  premises,  that  although,  to  satisfy  the 
Statute  of  Frauds,  there  must  have  been  a  burning  of  the  instrument  to 
some  extent  to  effect  a  revocation  as  to  a  devise  of  freehold,  yet  in  the  case 
of  property  not  within  the  statute,  it  being  a  case  of  revocation  at  common 
law,  it  was  a  question  of  intention,  evidence  of  which  might  be  found  in  an 
imperfect  act,  or  mere  attempt,  and  that  it  was  the  province  of  a  jury  to 
say  whether  the  facts  proved  amounted  to  a  revocation.  Doe  v  Harj-is,  2  N. 
&  P.  615 ;  and  see  S.  C.  1  N.  &  P.  495. 

Where  the  animus  revocandi  was  clear,  and  the  deceased  had  requested 
a  friend  to  write  to  the  executor  in  whose  custody  the  will  was,  to  destroy 
it,  and  it  was  accordingly  forwarded  to  him,  but  did  not  arrive  until  after 
death;  held  to  amount  to  a  revocation  reduced  into  writing  in  the  de- 
ceased's lifetime,  and  satisfying  the  Statute  of  Frauds.  Walcott  v.  Ochter- 
lony,  1  Curt.  580. 

Where  a  testatrix  devised  to  a  trustee  and  his  heirs,  estates,  upon  the 
trust  and  confidence  that  he  would  receive  the  rents,  and  pay  the  same  to 
S.  for  life,  and  after  her  decease  convey  the  estates  to  such  uses  as  S.  should 
appoint,  and  .S".  died  in  the  lifetime  of  the  testatrix,  it  was  held,  first,  that  the 
events  did  not  operate  as  an  implied  revocation  of  the  will ;  secondly,  that 
the  legal  estate  being  vested  in  the  trustee,  the  devise  did  not  lapse;  and, 
lastly,  that  as  the  trust  could  not  cease  until  the  conveyance  by  the  trustee, 
the  legal  estate  remained  in  him,  and  that  the  lessor  of  the  plaintiff  claiming 
as  heir-at-law,  could  not  recover  in  ejectment.  Doe  d.  Shelley  v.  Edlin, 
1  Nev.  &  P.  582. 

{Implied  Revocation,  Sfc,  p.  1287.) 
The  deceased  died,  on  the  20th  of  April  1836,  possessed  of  real  and  per- 
sonal estate,  together  of  the  value  of  about  1,000,000Z.  Two  papers  (A.)  and 
(B.),  alleged  to  have  been  found,  at  the  deceased's  death,  in  his  fast-locked 
repositories,  annexed  together  by  wafers,  and  sealed  up  in  an  envelope, 
indorsed,  "The  Will  of  James  Wood,  Esq.,  2d  and  3d  December,  1834," 
were  propounded  as  together  containing  the  will.  (A.),  which  was  headed, 
"  Instructions  for  the  Will  of  me,  James  Wood,  Esq.,  of  Gloucester,"  Avas 
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dated  '2d  of  December  1834,  and  was  signed  by  the   deceased,  but  not 
attested,  purported  to  appoint  four  gentlemen  by  name  executors,  to  desire 
them  to  take  possession  of  his  personal  estates,  subject  to  the  payment  of 
debts,  and  "  such  legacies  as  I  may  hereafter  direct,"  and- to  declare  he 
would  dispose  of  his  real  estates  by  writing  indorsed  thereon.     Paper  (B.), 
a  separate  paper,  dated   3d  December  1834,  signed  by  the  deceased  and 
attested  by  three  witnesses,  began,  "  I,  James  Wood,  Esq.,  do  declare  this 
to  be  my  will,  for  disposing  my  estates,  as  directed  by  my  instructions," 
gave  all  his  real  and  personal  estates  "  which  I  may  not  dispose  of,"  and 
"  subject  to  my  debts,  and  to  any  legacies  or  bequests,  of  any  part  thereof, 
which  I  may  hereafter  make,"   &c.    "  to  my  executors,"   not  naming  or 
otherwise  describing  them.     Both  papers  were  very  informal;  were  in  the 
handwriting  of  one  of  the  executors  (the  deceased's  attorney),  and  ulti- 
mately appeared  to  have  been,  by  such  attorney,  annexed  together,  sealed 
up  in  the  envelope,   indorsed,   and  locked  up   in  the  deceased's  bureau 
during  his  last  illness,  and,  without  his  directions  or  knowledge;  it  was 
held,  that  the  presumption  of  law  that  instructions  are  superseded  by  the 
execution  of  a  will  was  not  repelled ;  that  the  two  papers,  not  being  pub- 
lished together  as  the  will  of  the  deceased,  nor  annexed  with  his  know- 
ledge, and  (A.)  not  being  unequivocally  referred  to  in  (B.),  (A.)  formed  no 
part  of  the  deceased's  will ;  that,  consequently,  the  interest  of  the  four  par- 
ties named  in  it  as  executors  was  at  an  end,  and  that  there  was  no  party 
before  the  Court  with  an  admitted  interest,  who  could  propound  (B.),  pray 
probate  of  it,  or  administration  with  it  annexed  :  the  Court,  therefore,  pro- 
nounced against  it,  made  no  decree  as  to  (B.),  and  condemned  the  parties 
propounding  (A.)  and  (B.)  in  the  costs  of  one  of  the  next  of  kin.     Another 
paper  propounded  as  a  codicil,  by  legatees  named  in  it,  opposed  by  the 
asserted  executors  and  by  all  the  next  of  kin,  dated  July  1835,  alleged  to 
be  an  holograph  of  and  signed  by  the  deceased,  and  to  have  been  sent  in  an 
anonymous  note,  by  the  threepenny-post,  to  one  of  the  legatees,  leaving 
legacies  amounting  altogether  to  210,000  Z.,  and  referring  to  a  legacy  m 
another  codicil,  not  forthcoming  ;  which  paper  was  partially  torn  and  par- 
tially burnt,  and  was  alleged  to  have  been  so  done,  and  other  testamentary 
papers  to  have  been  destroyed,  after  the  deceased's  death,  or  in  his  lifetime 
unknown  to  him ;  held,  that  as  the  evidence  of  handwriting  was  contra- 
dictory,  though  the  affirmative  preponderated  and  the  disposition  was  pro- 
bable, the  Court  could  not  judicially  pronounce  the  codicil  to  have  been 
the  act  of  the  deceased,  and  consequently  would  not  inquire  whether  it  were 
cancelled  or  not,  or,  if  cancelled,  whether  such  cancellation  was  the  act  of 
the  deceased.  Wood  Sf  others  v.  Goodlake  Sf  others,  2  Curteis,  82.     The  judg- 
ment as  to  the  third  paper  was  afterwards  reversed  by  the  judicial  com- 
mittee of  the  Privy  Council. 

Where  a  will,  traced  to  the  testator's  possession,  is  not  forthcoming  at 
his  decease,  the  presumption  is  that  he  has  destroyed  it,  and  must  prevail, 
unless  there  be  evidence  to  repel  it  by  raising  a  higher  probability  to  the 
contrary,  and  the  onus  lies  on  the  party  propounding  the  revoked  will. 
Welch  V.  Phillips,  1  Moore,  299  (reversing  the  judgment  below). 

Where,  after  executing  a  will  of  real  and  personal  estate,  the  testator 
married,  having  made  a  settlement  of  the  real  estate,  it  was  held  that  the 
marriage  and  birth  of  a  child  amounted  to  a  revocation  of  the  entire  will. 

Israeli  v.  Rodo7i,  2  Moore,  51.  .,  w         •       ■>    .    .i 

Revocation  of  a  will  by  marriage  and  the  birth  of  a  child  (previously  to  the 
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7  W,  4  &  1  Vict.  c.  20),  was  held  to  take  jilace  in  consequence  of  a  prin- 
ciple of  law,  independently  of  any  question  of  intention  of  the  testator  himself, 
consequently  no  evidence  is  admissible  to  rebut  the  i)resumption  of  law,  nor 
can  the  circumstance  of  after- acquired  property  descending  upon  the  child 
have  any  effect.  Marston  v.  Roe,  2  Nev.  &  P.  504  ;  affirming  the  judgment 
below,  8  Ad.  <ScEll.  14. 

{Presumed  Itifliience,  p.  1829.) 

The  will  of  an  aged  person  of  doubtful  capacity,  prepared  by  a  solicitor, 
who  was  appointed  an  executor  and  one  of  the  residuary  legatees,  was  pro- 
nounced against,  and  the  parties  proi)ounding  it  condemned  in  costs.  Bare 
execution  in  such  a  case  is  not  sufficient.  Durliny  ^'  another  v.  Loveland, 
2  Curt.  225. 

(7  W.  4  Sf  1  Vict.  c.  26,  p.  1289.) 

Where  the  will  disposing  of  residue  was  executed  in  18G0,  and  a  codicil 
was  found  at  the  death  of  the  testatrix,  who  died  in  1839,  without  date,  con- 
taining a  direction  and  referring  to  the  execution  of  a  power  as  to  part  of  such 
residue,  it  was  held,  that  in  the  absence  of  anything  to  show  that  it  was 
executed  after  the  passing  of  the  7  W.  4  &  1  Vict.  c.  26,  the  Court  would 
presume  it  to  have  been  executed  previously  to  the  statute,  and  probate  was 
decreed.     Pechell  v.  Jenkinson,  2  Curt.  273. 

Probate  having  been  granted  at  the  Cape  of  Good  Hope  of  a  will  and  an 
unattested  codicil  thereto,  made  there  in  March  1838  (the  7  W.  4  &  1  Vict, 
c.  26,  having  come  into  operation  on  the  1st  January  of  that  year),  by  an 
officer  in  the  East  India  Company's  service,  probate  of  both  papers  was 
also  allowed  to  pass  here.   Fot/,  Wm.  Henry,  in  the  Goods  of,  2  Curt.  328. 

{Signing  at  the  Foot,  ^'c.  p.  1290.) 
Probate  was  allowed  of  a  will,  concluding,  "  Signed  and  sealed  as  and  for 
the  will  of  me  C.  E.  T.  Woodingtou,  in  the  presence  of  us  Thomas  Hughes, 
Ellen  Hughes,"  as  being  signed  at  the  foot  or  end  thereof.     Woodington, 
C.  E.  T.,  in  the  Goods  of,  2  Curt.  324. 

A  testatrix  signs  her  will  with  a  mark,  but  her  name  does  not  appear; 
this  is  a  sufficient  signing  under  the  stat.  7  W.  4  &  1  Vict.  c.  26,  s.  9. 
Bryce,  Eleanor,  in  the  Goods  of,  2  Curt.  325.  And  see  Taylor  v.  Dening, 
3  N.  &  P.  229. 

^  Where  a  party  at  the  requestof  the  testator(he  being  too  ill  to  do  it  himself) 
signed  the  will  for  him,  but  in  his  own  name,  and  not  in  that  of  the  testator, 
which  was  duly  attested,  it  was  held  to  be  a  sufficient  compliance  with  the 
statute.     Clarke,  in  the  Goods,  Sfc,  2  Curt.  329. 

The  appointment  of  the  executors  in  a  will,  being  made  in  a  clause  after 
the  signature  of  the  testator,,  administration  with  the  will  annexed  was 
granted  to  the  residuary  legatee,  the  clause  appointing  the  executors  not 
being  part  of  the  will.     Howell,  Thomas,  in  the  Goods  of,  2  Curt.  342. 

{Acknowledgment  of  Signature,  p.  1290.) 
The  testatrix  signed  her  will,  and  on  a  subsequent  day  sent  for  two 
witnesses  to  attest  the  same  ;  upon  their  arrival  they  said  that  they  were 
come  for  the  purpose  of  signing  their  names  as  witnesses  to  her  will,  which 
was  then  produced,  upon  which  the  testatrix  said,  « I  am  glad  of  it,  thank 
God,"  and  they  subscribed  the  will  as  witnesses  ;  held,  to  be  an  acknow- 
ledgment of  her  signature  by  the  deceased,  under  the  7  W.  4  &  1  Vict.  c.  26, 
s.  9.    Warden,  Mary,  in  the  Goods  of,  2  Curt.  334. 


WILL.  1017 

The  deceased  signed  lier  will,  by  a  mark,  in  the  presence  of  one  witness 
who  subscribed  the  will  as  attesting  it,  and  on  a  subsequent  day  she  acknow- 
ledged her  signature  in  the  presence  of  that  witness  and  of  another  who 
also  subscribed  the  will,  but  the  former  witness  did  not  again  subscribe  the 
will ;  probate  was  refused.     Allen,  Ann,  in  the  Goods  of,  2  Curt.  331. 

The  deceased  signed  her  will,  not  in  the  jiresence  of  witnesses,  and  sub- 
sequently produced  her  will  before  two  witnesses,  and  said  to  them,  "  Sign 
your  names  to  this  paper,"  held  not  to  be  an  acknowledgment  of  her 
signature  under  the  9th  section  of  stat.  7  W.  4  and  1  Vict.  c.  26.  Rawlins, 
Ann,  in  the  Goods  of,  2  Curt.  326. 

{In  Presence,  Sect.  9,  p.  1290.) 

A  testator  intending  to  execute  a  codicil,  signed  the  same  while  lying  in 
bed,  there  being  present  in  the  room  two  witnesses  who  attested  the  codicil; 
the  curtains  at  the  foot  of  the  bed  being  drawn  at  the  time,  one  of  the 
witnesses  could  not  actually  see  the  testator  sign  his  name,  nor  could  the 
testator ^ee  that  witness  subscribe  the  codicil  as  attesting  it;  held,  that  the 
testator  and  the  witness  signed  their  names  in  the  presence  of  each  other, 
as  required  by  the  stat.  7  W.  4  and  1  Vict.  c.  26,  s.  9.  Newton  ^  another  v. 
Clarke,  2  Curt.  320. 

A  motion  for  probate  of  a  will  signed  by  the  deceased  in  the  presence  of 
two  witnesses,  present  at  the  same  time,  who  went  into  an  adjoining  room 
and  signed  their  names,  was  rejected.  In  the  Goods  of  Alexander  Ellis,  Esq., 
2  Curt.  395. 

{Sect.  10.  p.  1290.) 

Where  by  a  settlement  the  wife  had  a  power  of  disposing  by  any  will 
"signed  and  published  by  her,  and  attested  by  two  or  more  credible 
witnesses,"  and  the  attestation  clause  was  as  to  her  execution  only,  it  was 
held,  that  evidence  aliunde  of  actual  publication  not  being  admissible,  the 
power  was  not  well  executed,  and  that  the  will  therefore  could  not  be  pro- 
nounced for.     George  v.  Beilly,  2  Curt.  1. 

{Sect.  11,  p.  1290.) 

Where  the  purser  of  a  man-of-war,  whilst  at  sea,  executed  a  codicil  not 
attested,  it  was  held  to  be  within  the  exception  of  the  11th  sect,  of  the 
7  W.  4  and  1  Vict.  c.  20,  the  term  marine  or  seaman  including  superior 
officers.     Hayes,  in  the  Goods,  Sfc,  2  Curt.  339. 

The  will  of  a  seaman  who  went  on  shore,  and  there  died  in  consequence 
of  an  accident,  was  allowed  to  pass  as  that  of  a  seaman  "  at  sea, "  under  the 
stat.  7  W.  4  and  1  Vict.  c.  26,  s.  11.  In  the  Goods  of  E.  J.  Lay,  deceased, 
2  Curt.  375. 

An  unattested  will  made  by  an  officer  on  service  at  Berbice,  was  allowed 
to  pass  as  that  of  a  "  soldier  in  actual  military  service,"  under  7  W.  4  and 
1  Vict.  c.  26,  s.  11,  at  the  prayer  of  the  party  whose  interest  was  prejudiced 
by  such  will.     In  the  Goods  of  Constantine  Edward  Phipps,  2  Curt.  368. 

{Competency,  Sect.  15.) 

The  testator's  wife,  being  an  executrix,  is  a  good  witness,  although  she 
would  lose  her  legacy  under  the  15th  sect,  of  the  7  W.  4  and  1  Vict.  c.  26. 
Clarke,  in  the  Goods  of,  2  Curt.  330. 
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{Sect.  •20,  Revocation,  p.  1-201.) 

A  cnnocUntion  of  ft  will  is  not  a  revocation  thereof,  under  the  words 
"otherwise  destroying"'  the  same,  in  the  stat.  7  W.  4  and  1  Vict.  c.  "26,  s.  -20. 
Stephens  v.  Taprell,  2  Curt.  458. 

A  testator  having  left  two  substantive  wills,  the  latter  disposing  of  the 
whole  of  his  property,  although  not  expressly  revoking  the  former  will,  nor 
the  appointment  of  executors  therein,  was  held  to  have  revoked  the  former, 
and  to  be  alone  the  will  of  the  testator.     Henfreij  v.  Henfrey,  2  Curt.  468. 

Cheques  written  in  lSo3  by  the  deceased  upon  his  bankers,  but  not  in- 
tended to  have  etlect  until  after  his  death,  pronounced  for  as  part  of  the 
testamentary  disposition  of  the  deceased,  he  having  in  1834  formally  exe- 
cuted a  will  disposing  of  the  whole  of  his  property,  and  containing  a  full 
clause  of  revocation.     Gladstone  v.  Tempest  and  others,  2  Curt.  650. 

(Sect.  01,  Alteration — Erasure,  p.  1291.) 

A  testator,  after  the  execution  of  his  will,  having  partly  erased  the  word 
four  and  substituted  tlie  word  Jice,  (the  alteration  not  being  attested  as 
required  by  the  statute  7  "W.  4  and  1  Vict.  c.  20,)  probate  of  the  will  passed 
as  it  orisiinally  stood,  the  word  four  being  suiHciently  apparent  upon  the 
paper.     In  the  Gooiis  of  James  Bearan,  deceased,  2  Curt.  SCO. 

A  testator  duly  executed  his  will  with  a  legacy  therein  oi fiftij  pnmds  to 
S.  S. ;  subsequently  to  the  execution  the  testator  erased  the  word  fj^i/  and 
substituted  the  word  thirtt/ ;  this  alteration  being  unattested,  probate  of  the 
will  passed  in  blank,  the  word  ffty  having  been  entirely  erased.  Eippin, 
Chas.  X.,  in  the  Goods  of.  2  Curt.  332. 

"Wliere  the  testator  gave  a  legacy  to  his  sister,  the  wife  of  F.  B.,  or  to 
such  persons  as  E.  B.  should  appoint,  to  the  intent  that  the  same  might 
be  for  the  separate  use  of  E.  B.,  and  the  receipt  of  the  said  E.  B.  to  be  a 
sufficient  discharge,  and  the  name  '■' E.  B."  was  afterwards  drawn  through 
with  a  pen,  but  as  the  description,  and  in  some  cases  the  name  of  E.  B. 
remained  uncancelled,  it  was  held  not  to  amoimt  to  a  revocation.  Jilartins 
V.  Gardiner,  S  Sim.  73. 

Where  the  testator  having  erased  certain  words  and  inserted  others, 
wrote  a  memorandum  stating  what  the  words  erased  had  been,  but  such 
memorandum  w  as  not  attested,  it  was  held  to  be  inoperative,  and  the  Court 
refused  probate  of  tJie  will  as  it  originally  stood.  Brooke,  in  the  Goods,  &-c. 
2  Curt.  ai^. 

(Eu-ecution  of  Potcer.  p.  1292.) 

A  power  in  a  married  woman  to  dispose  of  certain  property  by  will,  to  be 
siffnifti  and  published  by  her  in  the  presence  of  two  witnesses,  is  not  duly 
exercised  by  a  paper  (executed  before  the  1st  January  1838)  purporting  to 
be  signed  and  sealed  as  a  will,  in  the  presence  of  two  witnesses,  omitting 
to  state  in  the  attestation  clause  that  it  was  published :  but  as  the  power 
did  not  require  that  the  will  should  be  attested,  parole  evidence  was  admitted 
to  show  that  publication  had  taken  place ;  the  evidence,  however,  on  that 
poiut  being  insufficient,  the  Court  pronounced  agi^inst  the  paper.  Walters 
V.  Metford,  2  Curt.  221 . 

A  married  woman  having  under  her  marriage  settlement  a  power  to  dis- 
pose of  property  "  by  will  to  be  published  by  her  in  the  presence  of  and  to 
be  attested  by  two  credible  witnesses,"  published  her  will  in  the  presence  of 
two  witnesses,  who  attested  the  same,  one  of  those  witnesses  being  the 
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wife  of  the  executor,  wlio  was  also  a  legatee  under  the  will,  and  had  not 
renounced  or  released  his  legacy.  Probate  granted,  leaving  the  question  as 
to  the  due  execution  of  the  250^ver  open.  Biggar,  Sarah,  in  the  Goods  of, 
2  Curt.  330. 

{Presumptive  Evidence  of  due  Attestation,  p.  1294.) 

Probate  was  allowed  of  a  will  executed  in  India,  and  attested  by  two 
witnesses,  but  without  a  full  attestation  clause,  the  Court  presuming  that 
the  statute  had  been  complied  with.  Johnson,  John,  in  the  Goods  of  3 
Curt.  341. 

(Donatio  Causa  Mortis.) 

Where  the  obligee  of  a  bond,  five  days  before  his  death,  gave  it  to  a  niece 
and  signed  a  memorandum  amounting  to  an  immediate  and  absolute  assign- 
ment of  it,  it  was  held,  that  in  the  absence  of  evidence  of  how  it  came  into 
the  donee's  possession,  and  the  assignment  being  unconditional  and  not 
importing  that  it  was  to  be  restored  if  the  donor  should  recover,  it  was  not 
to  be  deemed  a  donatio  causa  mortis,  and  a  bill  praying  that  the  donee 
might  be  declared  entitled,  was  dismissed.  Edivards  v.  Jones,  7  Sim,  325 ; 
affirmed,  1  My.  &  Cr.  226. 

Where  A.  the  donor,  delivered  a  cash  box  to  B.,  the  donee,  desiring  him 
to  go  after  his  death  to  his  son  for  the  key,  and  stating  that  the  box  con- 
tained money  to  be  entirely  at  jB.'s  disposal,  but  that  he  should  want  it 
every  three  months  as  long  as  he  lived,  and  it  was  twice  delivered  back, 
but  was  in  jB.'s  possession  at  the  time  of  the  death,  the  key  being  in  the 
son's  possession,  ticketed  in  the  name  of  JB.,  it  was  held  not  to  be  a  sufficient 
donatio  causd  mortis,  nor  such  a  trust  for  B.  as  the  Court  would  execute, 
Reddelv.  Dobree,  10  Sim.  244. 

WINDOWS. 

In  case  for  a  nuisance  against  the  occupier  of  adjoining  premises,  the 
plaintiff  is  bound,  upon  the  general  issue,  to  show  that  the  defendant  occu- 
pied, and  was  the  party  causing  the  nuisance.  Dawson  v.  Moore,  7  C.  & 
P.  25. 

In  case  for  obstructing  ancient  lights,  it  was  held  that  a  party  might  so 
alter  the  mode  in  which  he  had  been  permitted  to  enjoy  the  easement,  as  to 
lose  the  right  altogether;  where  evidence  as  to  the  alteration  in  the  mode 
of  enjoyment  had  not  been  put  for  the  consideration  of  the  jury,  a  new  trial 
was  granted.     Garritt  v.  Sharpe,  4  Nev.  &  M.  834  ;  and  3  Ad.  &  Ell.  325. 

In  case  for  darkening  windows  by  building  against  them,  it  appeared 
that,  in  181G,  thejand  whereon  the  plaintiff's  windows  were,  had  been  con- 
veyed as  a  parcel  of  arable  land,  and  that  it  was,  two  or  three  years  after- 
wards, sold  to  a  party,  who  built  a  cottage  thereon ;  that  such  party  having 
entered  without  any  conveyance,  afterwards  contracted  to  sell  it,  and  the 
vendee  obtained  from  the  owner  of  the  adjoining  land  a  few  feet  additional 
on  one  side  of  the  cottage,  and  that  a  conveyance  of  the  entire  premises  was, 
in  1822,  made  by  all  proper  parties,  and  the  purchaser  carried  out  his  build- 
ing to  the  extremity  of  the  land,  and  inserted  a  window  at  one  end,  and 
substituted,  where  there  had  before  been  only  a  passage,  windows  at  the 
other  end,  not  in  the  same  places,  but  in  the  same  direction  as  before ;  held 
that  there  not  having  been  acquiescence  for  20  years,  there  was  nothing  in 
the  grant  made  by  the  owner  of  the  adjoining  lands  which  could  be  con- 
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verted  into  a  licence,  or  preclude  him  from  building  on  his  own  land, 
although,  in  so  doing,  he  obstructed  the  newly-erected  window.  Blanchard 
V.  Bridges,  5  N.  &  M.  567. 

WORK  AND  LABOUR. 

Special  Contract. 
If  an  agreement  cannot  be  read  in  evidence  for  want  of  a  stamp,  the  plain- 
tiff cannot  recover  the  value  of  the  work  and  labour  to  which  the  agree- 
ment refers,  although  the  defendant  may  have  had  the  benefit  of  it.    Hughes 
V.  Budd,  8  Dowl.  478. 

{Indebitatus  Assumpsit,  p.  1296.) 

R.  having  undertaken,  by  a  written  contract,  to  build  for  the  Corporation 
of  Henley  a  house  on  a  farm  occupied  by  A.,  engaged  S.  to  do  the  carpenter's 
work;  and  the  following  agreement  was  made  and  signed  by  R.  and  S., 
and  witnessed  by  A. : — "  It  having  been  arranged  that  A.  shall  build  a  new 
house  on  the  farm  occupied  by  Mr.  A.,  it  is  hereby  agreed  and  understood 
between  the  said  R.  and  S.,  that  S.  shall  do  all  the  carpenter's  work,  &c. 
under  the  inspection  and  control  of  the  said  A.,  and  that  the  amount  of  the 
said  work  shall  be  paid  by  Mr.  ^.  to  S.  only,  and  that  this  agreement  sh.all 
be  his  guarantee  for  so  doing."  On  the  same  day,  A.  wrote  to  S.  as  follows  : 
"  It  having  been  agreed  that  R.  sliall  build  a  new  house  on  the  farm 
occupied  by  me,  and  that  by  an  agreement  this  day  shown  me  between  you 
and  S.  you  are  to  do  the  carpenter's  work,  &c.,  and  that  the  payment,  when 
done,  is  to  be  made  by  me  to  you,  and  to  no  other  person,  according  to  plan 
and  specification,  I  hereby  undertake  to  pay  the  same,  by  having  a  proper 
discharge"  :  held,  that  S.  having  done  the  work,  could  not  maintain  an  action 
of  indebitatus  assumpsit  for  work  and  labour  against  A.  for  the  value  of  it. 
Siveeting  v.  Asjilin,  7  M.  &  W.  165. 

Where  the  plaintiff  has  contracted  to  do  certain  work  for  a  specified  sum, 
he  cannot  maintain  an  action  for  the  value  of  the  work  done,  on  the  ground 
of  fraud  in  the  representation  by  the  defendant  of  the  quantity ;  for,  as  to  the 
work,  he  must  recover  on  the  contract,  although  he  might  sue  for  the  deceit. 
Selway  v.  Fogg,  5  M.  &  ^V .  83. 

In  assumpsit  on  a  contract  for  services,  at  a  salary  after  the  rate,  &c.  per 
annum,  determinable  at  a  month's  notice,  alleging  a  dismissal  without  notice, 
whereby  the  plaintiff  lost  all  wages  which  he  might  have  earned  if  continued 
in  the  service,  he  can  only  recover  as  damages  the  wages  of  one  month,  and 
for  the  arrears  due  he  can  only  recover  in  a  separate  coimt  for  work  and 
labour.     Ho.rtley  v.  Harman,  3  P.  &  D.  567  ;  and  11  Ad.  &  Ell.  798. 

After  an  agreement  at  an  annual  salarj^,  proof  of  acceptance  by  quarterly 
payments,  is  sufficient  to  authorize  a  jury  to  infer  an  agreement  to  pay 
quarterly  ;  held  also,  that  a  master  may  avail  himself  of  a  lawful  cause  of 
dismissal,  whether  the  dismissal  proceeded  on  that  ground  or  not ;  it  is 
sufficient  that  he  should  have  sufficient  cause  previously  to  the  dismissal. 
Ridgway  v.  Hungerford  Market  Co,,  4  N.  &  M.  797 ;  and  3  Ad.  &  Ell,  171. 

In  an  action  for  works  done  extra,  upon  a  building  contract,  the  plaintiff 
must  produce  the  written  contract,  to  enable  the  jury  to  see  what  are  c.itras. 
Jones  V.  Howell,  4  Dowl.  176. 

Where  the  jury  found  the  hiring  to  be  by  the  year,  but  that  the  wages 
were  payable  quarterly,  and  the  plaintiff  having  been  dismissed  had,  after 
tender  and  refusal  of  his  services,  brought  an  action  before  the  quarter  for 
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which  he  claimed  to  be  paid  had  expired,  it  was  held,  that  he  could  not 
maintain  the  action  for  service  done  and  performed.  Smith  v.  Hayioard, 
2  Nev.  &  P.  432;  and  see  Archard  v.  Hornor,  3  C.  &  P.  349;  Gandell  v. 
Pontir/ny,  4  Cam])b.  375. 

In  debt,  for  work  and  labour  as  a  performer  at  the  defendant's  theatre,  a 
letter  from  the  defendant,  "  that  the  plaintiff  must  be  contented  with  his 
present  salary  until  I  know  what  turn  the  season  takes ;"  Avas  held  to  be  an 
admission  of  the  plaintiff's  being  in  his  service,  and  not  requiring  any  stamp 
as  an  agreement.  It  appeared  also  that  the  plaintiff  was  to  be  paid  for 
certain  nights,  although  there  should  be  no  performance;  held  that  he 
should  have  declared  for  arrears  of  salary  as  a  hired  performer,  but  the 
Judge  permitted  the  declaration  to  be  amended  ;  and  a  payment  having 
been  made  without  expressing  it  to  be  on  any  particular  account,  it  was 
held  that  the  plaintiff  was  at  liberty  to  apply  it  to  any  part  of  his  demand 
really  due,  and  to  recover  for  the  rest  of  his  claim.  Frazer  v.  Bunn,  8  C.  & 
P.  704. 

The  causing  a  servant  to  be  sent  to  prison  on  a  charge  afterwards  aban- 
doned, was  held  not  to  amount  to  a  dissolution  of  the  contract,  and  that 
the  party  was  therefore  entitled  to  the  wages  which  would  have  accrued  in 
the  interval,  until  actual  dismissal.     Smith  v.  Kingsford,  3  Sc.  279. 

A  contract  for  service  at  a  yearly  salary  is,  by  resignation  on  the  part  of 
the  plaintiff  and  acceptance  on  the  part  of  the  defendant,  put  an  end  to  in 
the  middle  of  a  quarter ;  whether  the  servant  be  or  be  not  entitled  to  recover 
pro  rata,  is  a  question  for  the  jury.    Lamburn  v.  Cruden,  2  Scott's  N.  S.  533. 

By  a  memorandum  contained  in  a  letter,  the  plaintiff  agreed  to  enter  into 
the  defendant's  service  as  manager,  and  "the  amount  of  payment  I  am  to 
receive  I  leave  entirely  to  you  to  determine ;"  it  was  held,  {diss.  Parke,  B.) 
to  imply  that,  at  all  events,  something  was  to  be  paid,  and  that  on  o,  quantum 
?»erM«Y,  it  was  for  the  jury  to  decide  the  value  of  the  services  performed. 
Bryant  v.  Flight,  5  M.  &c  W.  114, 

Where  there  was  no  proof  of  any  hiring,  but  only  of  service,  and  pay- 
ments had  been  made  without  reference  to  any  definite  period  or  yearly 
amount,  and  the  plaintiff  left  in  the  middle  of  the  year  from  sickness,  and 
was  never  required  to  return,  it  was  held,  that  the  plaintiff  was  entitled  to 
recover  upon  a  quantum  meruit.  Bayley  v.  Rbnmell,  1  M.  &  W.  506  ;  and 
1  T.  &  G.  800. 

{Credit  to  whom,  Sj-c,  p.  1301.) 

Where  a  local  committee  is  formed  for  the  purpose  of  forwarding  the  pro- 
ject of  an  intended  railway,  they  are  the  persons  who  are  liable  to  pay  the 
salaries  of  their  secretary,  &c.,  unless  it  be  shown  that  the  secretary  &c. 
agreed  to  look  to  some  other  fund  for  payment.  Kerridge  v.  Hesse,  9  C.  Sc 
P.  200. 

Where  the  captain  alone  of  the  owners  signed  the  articles,  and  the  sea- 
men agreed  thereby  to  sue  him  alone,  it  was  held  that  they  could  maintain 
no  action  against  the  other  owners,  although  such  owners  received  and  sold 
the  proceeds  of  the  voyage,  and  adjusted  and  paid  the  seamen  their  wages; 
held  also,  that  the  seamen  having,  after  remonstrance  against  certain  deduc- 
tions, usual  in  trading  voyages,  accepted  the  balance  struck,  and  signed  a 
receipt  for  the  whole  wages,  they  could  not  afterwards  sue  for  such  deduc- 
tions, and  that  it  was  not  necessary  that  such  deductions  should  be  made 
the  subject  of  a  set-off.     M'AuUffe  v.  Bicknell,  2  Cr.  M.  &  R.  203, 
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Where  a  father,  on  the  marriage  of  his  daughter,  executed  an  appoint- 
ment of  a  sum  which  was  settled  on  the  marriage,  the  expense  of  the  settle- 
ment was  paid  by  the  husband,  l)ut  he  refused  to  pay  for  the  expense  of  the 
deed  of  appointment,  it  was  held  not  to  be  a  matter  of  usage,  but  for  the 
jury  to  say  to  whose  credit  the  business  was  done.  Hat/icard  v.  Flott,  8  C. 
&  P.  59. 

(Performance,  p.  1303.) 

Where  the  sliij)  was  in  extreme  danger,  and  the  service  occupied  five 
days,  and  was  performed  witU  great  j)erseverance  and  skill,  1,U0U/.  were 
awarded  out  of  a  value  of  4,600 Z.,  and  100/.  to  a  second  smack,  with  the 
expenses.     Ahnon,  3  Hagg.  254. 

See  further  as  to  salvage,  case  of  the  Thetis,  3  Hagg.  14;  William  Hamil- 
ton, ib.  168;  London  Merchant,  ib.  394  ;  Nicholaas  ^yitzc^l,  ib.  309;  Dantzig 
Packet,  ib.  383. 

Where  a  ship  was  chartered  for  an  outward  voyage  to  /.,  and  homeward, 
either  from  a  port  or  ports  in  J.,  or  from  a  port  in  S.,  to  a  port  in  the  United 
Kingdom,  and  provided  that  if  she  should  be  required  to  go  to  two  or  more 
ports  in  /.,  25  Z.  more  should  be  paid,  and  in  case  she  should  be  ordered 
to  S.,  41.  should  be  paid  for  every  day  after  the  twenty-fifth  day  of  arrival 
at  I.  until  dispatched  from  the  loading  port,  it  was  held,  that  the  going  to 
S.  from  /.  was  not  to  be  deemed  an  intermediate  voyage,  but  that  having 
gone  for  the  homeward  voyage  to  S.,  that  was  to  be  deemed  the  homeward 
voyage,  and  that  the  4Z.  per  day  extra  time  was  payable.  Crozier  v.  Smith, 
1  Sc.  N.  S.  338 ;  and  1  M.  &  G.  407. 

Where  the  ship  was  detained  after  the  loading  was  complete,  by  the  ice 
preventing  her  sailing,  it  was  held  that  the  charterer  was  not  liable  for  the 
detention.     Pringle  v.  Mollett,  6  M.  &  W.  80. 

See  further  as  to  freight,  Cochburn  v.  Wright,  0  Bing.  N.  C.  223 ;  Capper 
V.  Forster,  3  Bing.  N.  C.  938;  Tohin  v.  Crawford,  5  M.  &  W.  235;  Mitchell 
v.  Darthez,  2  Bing.  N.  C.  555  ;  2  Scott,  771. 

W^here  the  contract  was  silent  as  to  demurrage,  it  was  held,  that  damages 
occasioned  by  unreasonable  detention  could  only  be  recovered  under  a  special 
count.     Horn  v.  Bensusan,  9  C.  &  P.  709 ;  and  2  Mo.  &  R.  326. 

(Commission,  Custom,  Sfc.  p.  1307.) 

The  practice  was  found  by  the  jury  to  be  for  the  broker  to  receive  five 
per  cent,  commission  for  obtaining  freight,  where  there  is  no  special  agree- 
ment, or  unless  the  ship  be  chartered  on  a  tender.  Brown  v.  Nairne, 
9  C.  &  P.  204. 

The  usage  is,  that  when  a  broker  has  introduced  the  captain  of  a  ship  and 
a  merchant  together,  and  they  by  his  means  enter  into  some  negotiation  as 
to  the  intended  voyage,  the  broker  is  entitled  to  commission,  if  a  charter- 
party  be  effected  between  them  for  that  voyage,  even  though  they  may 
employ  another  broker  to  prepare  the  charter-part}',  or  may  write  the  char- 
ter-party themselves.     Burnett  v.  Boiich,  9  C.  &  P.  620. 

If  a  broker  be  authorized  by  both  parties,  and  acting  as  the  agent  of  each, 
communicate  to  the  merchant  what  the  shipowner  charges,  and  also  com- 
municate to  the  shipowner  what  the  merchant  will  give,  and  he  name  the 
ship  and  the  parties,  so  as  to  identify  the  transaction,  and  a  charter-party 
be  ultimately  effected  for  that  voyage,  this  broker  is  entitled  to  his  commis- 
sion ;  but  if  he  do  not  mention  the  names  so  as  to  identify  the  transaction, 


WORK    AND    LABOUR.  ^^23 

he  does  not  get  his  commission  to  the  exclusion  of  another  broker,  who 
afterwards  introduced  the  parties  personally  to  each  other.     lb. 

Where  the  jury  found  the  usage  for  architects,  employed  to  provide  plans 
and  estimates,  to  be  assisted  by  surveyors  to  make  out  the  quantities,  who 
are  paid  by  the  successful  competitor,  it  was  held,  that  the  defendants,  who 
employed  an  architect  and  made  no  objection  to  the  charge,  having,  by  de- 
clining to  go  on  with  the  work,  prevented  competition,  were  liable  for  the 
surveyor's  charges  on  the  implied  authority  of  their  architect  to  employ 
him.     Moon  v.  Witney  Guardians,  3  Bing.  N.  C  814. 

In  assumpsit  for  work  and  attendances  at  Somerset  House,  on  the  inspection 
of  patterns  of  goods,  for  the  sale  of  which  the  plaintiff  was  the  defendant  s 
commission  agent,  it  was  held,  that  if  the  jury  considered  such  attendances 
to  be  within  the  course  of  the  plaintiff's  duty  as  agent,  he  was  paid  by  his 
commission,  and  not  entitled  to  recover  beyond;  the  jury  iound  for  the 
defendant.     Marshall  v.  Parsons,  9  C.  &  P.  6-56. 

The  plaintiff  was  employed  so  sell  ground  rents  by  auction,  on  the  terms 
of  receiving  a  commission  of  one  per  cent  «on  sale."  After  he  had  adver- 
tized the  sale,  but  before  the  day  of  sale,  the  defendant  sold  the  ground 
rents  by  private  contract.  Three  auctioneers  proved  the  custom  of  the 
trade  to  be  that  after  an  auctioneer  was  employed  and  the  property  adver- 
tized by  him,  he  was  entitled  to  the  full  commission  on  a  sale  being  effected, 
although  not  effected  through  his  direct  agency.  The  question  left  to  the 
jury  was,  whether  this  custom  was  so  notorious  that  the  defendant  must  have 
known  it ;  and  that  if  so,  it  was  engrafted  on  the  contract.  The  jury  found 
for  the  plaintiff  for  the  full  commission.     Bainy  v.  Vernon,  9  C.  &  P.  559. 

Where  the  plaintiff  with  others  was  employed  as  land  agent  to  sell  the 
defendant's  estates,  and  a  party  inquiring  of  the  plaintiff  as  to  one  estate, 
was  told  that  it  was  out  of  the  market,  but  the  plaintiff  mentioned  that  of 
tlie  defendant  being  to  be  sold,  and  gave  him  a  particular,  and  the  party 
afterwards  concluded  a  bargain  for  it  with  another  agent,  it  was  held,  that 
the  plaintiff  might  be  said  to  have  found  the  purchaser,  and  was  entitled 
to  such  commission  as  the  jury  should  think  proper.     Murray  v.  Currie, 

7  C.  &.  P.  684. 

Where  one  broker  procured  the  cargo,  and  afterwards  obtained  the  freight, 
and  anotlier,  also  referred  to  by  the  shipowner,  cleared  out  the  ship,  and  paid 
the  charges,  it  was  held  that,  by  the  usage,  he  must  share  the  commissiou, 
and  could  not  sue  the  shipowner.  The  usage  and  general  course  of  business 
must  be  proved  by  witnesses  speaking  to  instances  in  which,  to  their  own 
knowledge,  it  has  been  acted  upon.     ifaZZ  v.  Benson,  7  C.  &  P.  711. 

The  broker  was  held  to  be  entitled  to  his  commission  on  the  sale  of  a  ship, 
where  up  to  a  certain  point  he  acted  as  middleman,  although  the  contract 
was  completed  without  his  instrumentality:  but  the  mere  fact  of  his  having 
introduced  the  parties,  unless  the  negotiation  proceeds  thereupon,  would 
not  be  sufficient  to  entitle  him  to  it.     Wilkinson  v.  Martin,  8  C.  &  P.  1. 

The  custom  is  that  when  butty  colliers  leave  off  working  a  coal  mine, 
without  giving  notice,  they  are  not  entitled  to  be  paid  for  gate  roading,  air 
heading  or  coals  undergone ;  but  if  they  leave  after  having  given  notice, 
they  are  entitled  to  be  paid  for  these  things  by  the  owner  of  the  mine  ;  and 
if  the  mine  be  not  worked,  they  are  not  bound  to  wait  till  the  working  is 
recommenced,  and  to  be  then  paid  by  the  succeeding  butty  collier.  Baruus- 
tir  v.  Bannister,  9  C.  &  P.  743. 
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{Defence,  Dismissal,  ^'c.  p.  13U8.) 

Upon  u  special  plea  in  an  action  for  dismissing  the  plaintiff  under  a  con- 
tract for  service,  justifying  the  dismissal,  the  defendant  was  held  to  have 
the  right  to  begin.     Harnett  v.  Johnson,  9  C.  &  P.  206. 

Where  the  defendant  had  retained  the  plaintiff  as  French  teacher  in  his 
school,  at  a  yearly  salary,  it  was  held,  that  his  having  absented  himself  for 
two  days  on  the  expiration  of  the  vacation,  was  not  such  a  breach  of  duty 
arising  out  of  the  contract,  express  or  implied,  as  could  justify  the  defendant 
in  putting  an  end  to  it.     Fillieul  v.  Armstrong,  2  N.  &  P.  406. 

Where  an  acting  manager  conducted  himself  so  indifferently  and  impro- 
perly as  to  make  his  continuance  in  the  duties  injurious  to  the  success  of 
the  concern,  it  was  held  that  he  might  be  lawfully  dismissed ;  held  also, 
that  the  representation  made  by  the  stage-manager  to  the  audience,  as  to 
the  success  of  the  season,  was  admissible  against  the  lessee  or  proprietor 
upon  that  subject.     Lacy  v.  Osbaldiston,  8  C.  &  P.  80. 

Where  a  salaried  clerk  claimed  to  be  recognized  as  a  partner  witli  his 
employer,  it  was  held  to  be  a  sufficient  ground  for  dismissal,  and  that 
without  notice.     Amor  v.  Fearon,  1  P.  &  D.  398. 

In  case  for  wrongfully  discharging  from  the  defendant's  service,  a  plea, 
that  the  party  obstinately  refused  to  work,  wherefore  he  discharged,  &c., 
was  held  to  be  bad,  as  not  showing  a  disobedience  of  reasonable  commands 
of  the  defendant.     Jacquot  v.  Bourra,  7  Dowl.  348. 

If  a  master  carpenter  send  his  men  from  London  to  work  at  a  gentle- 
man's house  in  the  country,  he  may  dismiss  them  for  improper  conduct, 
although  it  does  not  amount  to  either  moral  misconduct,  wilful  disobedience, 
or  habitual  neglect ;  and  where,  in  such  a  case,  a  journeymen  was  found 
in  one  of  the  preserves  of  the  gentleman  at  whose  house  the  work  was  done, 
after  a  caution  had  been  given  to  him  to  keep  the  paths,  and  upon  complaint 
by  the  gentleman,  the  master  dismissed  the  journeyman,  the  Judge  left  it 
to  the  jury  to  say  whether  the  master  was  not  justified  in  such  dismissal. 
Bead  v.  Dunsmore,  9  C.  &  P.  588. 

Where  the  plaintiff  ordered  specifically  a  machine  of  which  the  plaintiff 
^was  the  patentee,  "  to  be  put  up  in  his  brewhouse,"  which  the  plaintiff 
accordingly  put  up,  but  it  was  found  not  to  answer  the  purjiose  of  a  brew- 
house,  it  was  held,  that  there  being  no  fraud,  and  the  contract  containing 
no  guarantee  that  it  was  fit  for  such  pur]^X)se,  the  plaintiff  was  entitled  to 
recover  the  stipulated  price.     Chanter  v.  Hopkins,  4  M.  &  W.  399. 

By  the  stat.  1  &  2  Will.  4,  c.  37,  s.  5,  in  an  action  brought  by  any  of  the 
artificers  enumerated  in  that  statute  for  the  recovery  of  his  wages,  no  set-off 
or  claim  to  reduction  by  his  employer  shall  be  allowed,  by  reason  or  in 
respect  of  goods  supplied,  or  on  account  of  wages,  or  of  any  goods,  &c.  sold, 
delivered,  or  supplied  to  such  artificer  at  any  shop  kept  by  or  belonging  to 
such  employer,  or  in  the  profits  of  which  he  shall  have  any  share  or  in- 
terest.' 

{Order  to  View,  ^r.) 

In  an  action  for  work  and  labour,  a  Judge  has  no  power  to  make  an  order 
for  the  plaintift'  or  his  witnesses  to  enter  the  defendant's  premises,  in  order  to 
inspect  the  work  done.  Tnrqiiand  and  another,  Assignees  ofTaglor,  a  Bank- 
rupt, V.  The  Guardians  of  the  Strand  Union,  8  Dowl.  201. 
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( Sumuuiri/  Jurisdiction. ) 
It  is  not  necessary  to  show  a  yearly  hiring  to  bring  a  party  within  the 
benefit  of  the  6  Geo.  4,  c.  16,  s.  48 ;  bnt  it  must  be  more  than  a  weekly  one. 
Collier,  ex  parte,  4  D.  &  Ch.  520  ;  denying  the  accuracy  of  ex  parte  Skinner, 

3  ib.  332. 

Upon  an  information  before  Justices  for  non-payment  of  wages,  under . 
20  Geo.  2,  c.  19,  and  4  Geo.  4,  c.  34,  it  was  held,  1st,  that  it  must  appear 
upon  the  information  that  the  relation  of  master  and  servant  exists,  and 
2dly,  that  the  5  Geo  4,  c.  18,  applying  only  to  penalties  and  forfeitures, 
justices  have  no  power  to  commit  for  non-payment  of  the  sum  adjudged  to 
be  due.     Wiles  v.  Cooper,  5  N.  &  M.  270 ;  and  3.  Ad,  &  Ell.  524. 

The  jurisdiction  under  6  &  6  W.  4,  c.  19,  s.  15,  extends  only  to  the  case 
of  quantum  of  wages,  and  not  to  questions  of  law,  as  of  forfeiture,  &c.,  and 
appearance  under  protest  was  overruled.     Edioin,  3  Hagg.  365. 

WRITS,  Forms  of. 
See^.G.  1  Scott,  N.S.  7. 

WRIT  OF  INQUIRY. 

When  a  counsel  has  been  present  at  the  trial  of  an  issue  on  a  writ  of  trial, 
the  Court  will  take  a  statement  of  what  occurred  at  the  trial,  from  the 
counsel,  on  moving  to  set  aside  the  verdict,  without  the  production  of  the 
notes  taken  by  the  presiding  officer.     Flower  v.  Adams,  8  Dowl.  292. 

The  Court  will  not,  at  the  instance  of  the  sheriff',  sta.y  the  execution  of  a 
writ  of  inquiry  on  a  judgment  by  default,  in  an  action  for  a  libel,  on  the 
ground  that  the  House  of  Commons  has  voted  the  libel  to  be  a  privileged 
publication,  and  that  all  persons  concerned  in  bringing  any  action  in  respect 
of  such  publication  are  guilty  of  a  breach  of  the  privileges  of  that  House. 
Stochdale  v.  Hansard,  8  Dowl.  148. 
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ABANDONMENT, 

notice  of,  where  necessary,  iii.  880. 
proof  of,  ib. 

ABATEMENT. 

onus  probandi,  ii.  1.     See  Onus  Probandu 

usually  lies  on  the  defendant,  ii.  1. 

the  practice  has  not  been  uniform,  ib. 

is  discretionary  with  the  court,  ib. 

when  convenient  that  the  plaintiff  should  begin,  ib. 

when  plaintiff  begins,  should  go  into  the  whole  ol  his  case,  ib. 

issue  on  plea  of;  right  to  begin,  ii.  1. 

on  plea  that  assignees  ought  to  be  joined,  ii.  1. 

may  depend  on  the  form  of  the  issue,  ib. 

on  plea  of  nonjoinder,  ib. 

plea  of  nonjoinder,  st.  3  &  4  W.  4,  c.  42,  ii.  3. 

evidence  on  plea  of,  ii.  2. 

proof  of  dormant  partner  not  available,  ii.  2. 

proof  of  damage,  ib. 

plea  of  peerage,  ii.  3. 

misnomer,  provisions  of  stat.  7  Geo.  4,  c.  64,  as  to,  ib. 

effect  of  pleading  by  way  of  conclusion,  ii.  4. 

competency,  ib. 

of  suit,  ii.  3.  ,  ,  1    •••    or^A 

by  death  of  co-plaintiff  not  suggested  on  the  record,  lu.  8-54. 
provisions  of  the  stat.  3  &  4  W.  4,  c.  42,  app.  ii.  iii.  1313. 
detinue  by  one  only  of  two  joint  tenants  must  be  pleaded  in  abate- 
ment, ib.  1  •  1         K 
plea  in  may  be  no  abatement  to  part,  and  bar  to  the  residue,  ib. 

refusal  to  amend  on  plea  of,  ib. 

ABBEY, 

proof  of  endowment  of,  i.  395-397. 

ABET, 

meaning  of  the  term,  ii.  7. 

ABILITY, 

of  witness,  how  judged  of,  i.  545. 
to  be  estimated  by  the  jury,  ib. 

AB  INITIO, 

trespasser,  iii.  1108. 
trespass  when,  iii.  1143. 

ABJURATION 

of  the  realm  by  the  husband,  effect  of,  ii.  547. 

ABORTION, 

indictment  for  attempt  to  procure,  ii.  693. 

ABSENCE, 

of  attesting  witness,  proof  in  excuse  of,  i.  375. 
secondary  proof,  i.  379. 

proof  of  hand-writing  of,  when  sufficient,  ib. 
proof  of  identity  of  obligor,  &c.,  i.  380, 
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ABSENCE— cort^iw?<ed 

fact  of,  how  proved  in  action  to  recover  penalties  for  non-residence, 

iii.  964,  965. 
of  evidence  tending  to  a  different  conclusion,  eifect  of,  i,  503. 

ABSENT 

witness,  motion  to  examine  on  interrogatories,  i.  87. 

ABSENTING, 

act  of  bankruptcy,  <fcc.,  ii.  134. 

ABUTTALS, 

proof  of,  iii.  1099. 

variance  from  description  of,  in  trespass,  ib. 

ACCEPTANCE, 

of  bill  of  exchange,  admission  by,  ii.  203. 

of  bill  of  exchange,  what  amounts  to,  ii.  205. 

provisions  of  stat.  1  &  2  Geo.  4,  c.  78,  ib. 

of  bill  of  exchange,  proof  of,  ib. 

of  bill  of  exchange,  power  of  corporation  as  to,  ib. 

presumptive  evidence  of,  ib. 

conditional,  ii.  207. 

when  absolute,  ii.  208. 

unnecessarily  alleged  need  not  be  proved,  ii.  225. 

divisible,  ii.  243. 

may  be  for  value  as  to  part,  and  for  accommodation  as  to  residue,  ib. 

presumption  from  allowing  acceptance  given  as  a  security  to  remain, 

ii.  249. 
is  jirimd  facie  evidence  of  money  received  by  the  acceptor,  ii.  262. 
of  bill  payable  to  fictitious  payee,  ib. 
of  what  evidence,  ib. 
waiver  of,  ii.  252. 
effect  of  exchanging,  ii.  239. 

of  lease  by  assignees  of  bankrupt  or  insolvent,  evidence  of,  ii.  350. 
of  goods  within  the  Statute  of  Frauds,  ii.  488. 
of  part  of  goods  sold,  what  amounts  to  an,  within   the   Statute  of 

Frauds,  ii.  489,  490. 
of  charter,  proof  of,  iii.  947. 
of  lease  by  assignee,  presumptive  evidence  of,  ii.  180. 

ACCEPTANCES, 

exchange  of,  ii.  148. 

ACCEPTOR.     See  Bill  of  Exchange. 

ACCESS, 

presumptions  as  to  and  proof  of,  ii.  196. 

ACCESSORY. 

principal  and  accessory,  who,  ii.  4. 

principal  in  second  degree,  ib. 

proof  of  his  being  present,  ii.  5. 

aiding  and  abetting,  ii.  7. 

accessory  before  the  fact,  ii.  8,  9. 

cannot  take  advantage  of  error  in  the  attainder  of  the  principal,  i.  307, 

iii.  958. 
wife  may  be  convicted  as  principal,  the  husband  as  accessory,  ii.  9. 
may  controvert  guilt  of  principal,  i.  295. 
proof  against,  in  forgery,  ii.  468,  469. 
proof  against,  on  charge  of  larciny,  ii.  517. 
to  an  unknown  principal,  ib.  ii.  468, 
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ACCES^OTIY— continued. 

accessory  after  the  fact,  ii.  9. 
variance,  ii.  10. 

rounJs'cHg-ing'one^iJ' accessory  before  and  after  the  fact,  may  be 

joined,  ib. 
after  the  fact,  who  is,  ib. 
things  accessory  to  a  principal,  what  are,  ib. 

ACCESSORIES, 

in  forgery,  ii.  467. 
ACCIDENTAL  INJURY, 

not  a  trespass,  when,  iii.  1119. 

ACCIDENTAL  KILLING, 

evidence  of,  ii.  713,  714. 

ACCOMMODATION, 

set-off  against  bill  accepted  by  bankrupt,  when  allowable,  ii.  177. 
acceptor,  action  by,  iii.  1059. 

ACCOMPLICE, 

competency,  ii.  10. 
in  civil  actions,  ib. 
in  criminal  proceedings,  ii.  1 1 . 

under  particular  statutes  entitling  him  to  pardon,  ib. 
present  practice  as  to  admitting  accomplices  to  give  evidence,  u.  1-. 
competency  when  indicted  with  others,  u.  13. 
value  of  such  testimony,  ib. 
confirmation  of  an  accomplice,  ii.  13,  14,  15. 
confirmation  of,  as  to  identity,  app.  ii.  m-  13  lo. 

ACCORD,  .. 

and  satisfaction,  when  evidence,  u.  16. 
when  a  bar,  ib. 

in  what  cases  it  must  be  pleaded,  ib. 
performance  when  to  be  proved,  ib. 

evidence  on  non  assu7npsit,  ih.  x    ••    i^ 

satisfaction  by  one  of  several  persons  protects  the  rest,  ii.  17. 
non-acceptance  of  sum  as,  puts  payment  in  issue,  app.  u.  in.  Idlo. 
with  one  of  several  plaintiffs,  ib. 
with  a  third  person,  ib. 
ACCOUNT,  BOOKS  OF, 

admissible  when,  in  tithe  suits,  m.  1091. 

ACCOUNT,  ^        .    .^^^ 

state  of,  provable  by  general  evidence,  when,  i.  o0-2. 
evidence  in  action  of,  ii.  18. 
plea,  never  receiver,  &c.  ib. 
onus  probandi  on  whom,  ib. 

transfer  of,  ii.  99.  i    ••   o^q 

settlement  of,  by  giving  bill  of  exchange,  cannot  be  opened,  u.  «4d. 
evidence  on  plea  of  plene  comjmtavit,  app.  u.  m.  1316. 
books  of  of  preceding  rector,  admissibility  of,  iii.  1091. 

ACCOUNT  STATED,  ii.  97.     See  Assumpsit. 
between  partners,  ib. 
by  husband  and  wife,  ii.  98,  99. 
by  one  as  administrator,  ib. 
evidence  on,  ii.  97. 
promissory  note,  ib. 
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ACCOUNT  STATED— continued. 
does  not  bind  an  infant,  ii.  97. 
alters  nature  of  debt,  ib. 
with  partner,  ii.  99. 

maintainable,  notwithstanding  special  agreement,  ii.  98. 
agreement  amounts  to,  when,  ii.  74. 
variance,  ib. 
acknoAvledgment,  evidence  on,  ii.  264. 

ACCUSTOMED  RENT, 

evidence  to  prove  what  is  the,  iii.  901. 

ACKNOWLEDGMENT, 

of  title,  what  amounts  to,  ii.  419. 

taking  a  case  out  of  the  statute  of  limitations,  ii.  662. 

evidence  of,  in  answer  to  the  statute  of  limitations,  ii.  662. 

must  be  in  writing-,  ii.  663-665. 

by  one  of  several,  ii.  672. 

ACQUIESCENCE, 

evidence  as  a  tacit  admission,  ii.  26. 
by  tenant,  on  service  of  notice,  ib. 
inference  of,  rebutted  by  want  of  notice,  iii.  729. 
effect  of,  app.  ii.  iii.  1316. 

effect  of  in  preventing  the  opening  of  accounts,  app.  ii.  iii.  1428. 
effect  of  in  excluding  inquiry  as  to  fraud,  ib. 
presumption  from,  iii.  961. 

in  commission  of  bankrupt,  when  evidence  of  bankruptcy,  ii.  22.  126. 
150.  184. 

ACQUITTAL.     See  Auter  foils  acquit— Judgment. 

of  indicted  party,  sometimes  directed  in  order  to  make  him  compe- 
tent, ii.  13. 
of  one  of  several  defendants  in  tort,  ii.  297. 
of  co-defendant  against  whom  no  evidence  is  given,  799. 
in  criminal  case,  effect  of  evidence,  i.  278. 
upon  indictment  for  non-repair  of  public  road,  ii.  629. 

ACT, 

variance  in  allegation  of,  ii.  40.     See  Vol.  i.  tit.  Variance. 

rule  quifacitper  aliion,  &c.  ii.  41. 

in  what  cases  applicable,  ib. 

authority  to  do,  proof  of,  ib. 

of  one,  in  case  of  conspiracy,  the  act  of  all,  ii.  325. 

presumption  of  intention  from,  i.  565. 

injurious  when  sufficient  to  maintain  an  action.  See  Vol.  iii.  Nuisance. 

firing  near  plaintiff's  decoy,  ib. 

single  effect  of,  &c.  ii.  128. 

ACT  DONE, 

by  agent  when  equivalent  to  act  by  principal,  i.  475,  476. 
alleged  to  be  in  writing,  what  proof  necessary,  i.  474. 

ACT  OF  GOD, 

excuses  from  performance  of  contract,  when,  ii.  286,  287. 

ACT  OF  ONE  OF  SEVERAL, 

binding  on  others  entitled,  when,  ii.  179. 

ACT  OF  OWNERSHIP, 

on  other  land,  when  evidence  to  prove  title,  iii.  1125,  1126. 

ACTING 

of  parties  as  constables,  evidence  of  being  such,  ii.  593. 
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ACTS 

admissible  to  prove  conspiracy,  when,  ii.  328. 

ACT  OF  PARLIAMENT,  ... 

requiring  notice  of  action,  ettect  ot,  in.  /  -J- 
ACTS  OF  PARLIAMENT, 
kinds  of,  i.  231. 
public  when,  i.  231. 

private  when,  ib.  •   i^o1 

public  statute,  proof  of  not  requisite,  i.  231. 
private  requires  proof,  i.  232. 
how  proved,  i.  233.  ,,       ,        .   ,       -i 

by  copy  printed  by  the  King  s  printer,  ib. 
Irish  Act,  proof  of,  ib.  . 

41  Geo.  3,  c.  90,  s.  9,  provisions  as  to,  ib. 
recitals  in,  when  evidence,  ib. 

ACTS  OF  STATE, 

how  proved,  i.  233. 
by  the  Gazette,  ib. 

by  printed  proclamations,  ib.  a-    ^    e  ■    on^    ;i    ±l^    d.d4. 

book  of  acts  in  ecclesiastical  courts,  eftect  of,  i.  801,  u.  441-444. 
ACTIO  PERSONALIS  MORITUR  CUM  PERSONA, 
to  what  causes  the  maxim  is  applicable,  ii.  453. 

ACTION, 

notice  of,  iii.  729.  ,. 

notice  of  action  against  a  magistrate,  u.  58U. 

commencement  of  proof  of,  ii.  424.  584.  657. 

termination  of  proof  of,  ii.  688. 

variance  from  description  of,  i.  463. 

nroof  of  commencement  of,  by  the  writ,  i.  328.  .     .     ,  „        ,    _ 

Ta  contract  may  be  brought  in  the  name  of  the  principal  for  whose 

benefit  the  contract  was  made,  in.  802. 
malicious  suit,  action  does  not  lie  for,  .":  691. 
cannot  be  founded  on  breach  of  plaintift's  duty,  iii.  1034. 
determination  of  proof  of,  ii.  687.  A..  v^nnirP^  notice  for 

sustainable  when  without  notice,  where   an  Act  lequiies  notice  tor 

things  done  under  the  Act,  in.  729. 

""Xe^ar  ™p™Id  ti,„e  of  sevvice,  „o.  e.e„tia.  i„  an  aCion 
by  such  agent,  when,  in.  1304. 

ACTUAL  ENTRY, 

proof  of,  where  necessary  to  avoid  a  fane,  n.  40 1. 

ACTUAL  RESTRAINT 

in  case  of  false  imprisonment,  n.  18U. 

ADDRESS.     See  Gazette— Libel.  ,     .    •, ,     •••   ,>,q 

given  by  party  committing  a  nuisance  admissible,  in.  /49. 

ADJUDICATION  ,,     ..   ^aa 

of  fact  by  competent  authority  not  traversable,  n.  o86. 

ADJUSTMENT, 

proof  of,  in  an  action  on  a  policy,  in.  88U. 
effect  of,  iii.  883. 
proof  of,  ib. 
ADMINISTRATION, 

proof  of  title  to  a  term,  n.  407.  ••    ,  .q 

order  of  administration  by  an  executor,  ii.  449. 
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letters  of",  not  evidence  of  death,  i.  206. 
stamp  duty  on,  iii.  1034.     See  Stamp. 
repeal  of  letters  of,  ii.  443. 
effect  of,  on  payments,  ib. 

ADMINISTRATOR, 

not  estopped  by  verdict,  when,  i.  264. 

possession  of  goods  by  bankrupt  as,  ii.  loO.     See  Executor. 

avoidance  of  by  extrinsic  matter  to  be  specially  pleaded,  ii.  441. 
ADMIRALTY  COURT, 

decisions,  effect  of,  i.  292. 

ADMISSIONS, 

general  value  of  the  evidence,  ii.  18. 

effect  of,  ib. 

always  evidence  against  the  party,  i.  19. 

distinction  between  the  several  kinds  of,  ii.  18,  19. 

general  principle,  ib. 

admissions  with  a  view  to  evidence,  ii.  19. 

admission  in  a  plea,  ib. 

of  the  contents  or  effect  of  a  written  testament  admissible,  app.  ii.  09. 

admission  by  deed,  ii.  20. 

recital  in  a  deed,  ib. 

admissions  on  which  others  have  acted,  ii.  21. 

cohabitation  as  man  and  wife,  ii.  22. 

recognizance  estops  as  to  name,  ib. 

tenant  cannot  dispute  landlord's  title,  ib. 

party  concluded  by  representation  as  to  name,  ib. 

by  giving  bill  or  note  for  goods,  ib. 

acquiescence  in  commission  of  bankrupt,  ib. 

receipt  given  for  money  not  conclusive,  ii.  22. 

obtaining  of  discharge  as  bankrupt,  ib. 

where  surrender  does  not  bind,  ii.  23. 

proof  of  debt  under  commissioners  of  bankrupt  does  not  conclude,  ii.  23. 

parish  certificate,  ii.  22. 
collateral  admissions,  ii.  23. 

not  conclusive,  ib. 

dealing  with  one  as  farmer  of  post-horse  duties,  ib. 

by  reference  to  another's  opinion,  effect  of,  ii.  30. 

rule  of  H.  T.  2  Will.  4,  as  to  admission  of  document,  ii.  34. 

oral,  of  an  assignment  and  affidavit,  when,  ii.  55. 

proving  of  debt  under  fiat,  ii.  151. 

by  party  of  his  bankruptcy,  ii.  181. 

by  joint  acceptor  of  bill,  effect  of,  ii.  205. 

of  indorsement,  presumptive  evidence  of,  ii.  219. 

by  corporator,  evidence,  when,  ii.  340. 

by  one  of  several  executors,  ii.  447. 

supersedes  the  effect  of  the  statute,  when,  ii.  476. 

of  being  a  partner,  effect  of,  iii.  807. 

by  parol  of  that  to  which  a  writing  is  necessary,  effect  of,  iii.  810. 

by  under  sheriff  where  admissible  against  the  sheriff,  iii.  1012. 

by  recital  in  lease,  app.  ii.  iii.  1317. 

letter,  declaration  of  a  prisoner  as  to,  makes  it  admissible,  when,  ib. 

construction  of,  ib. 

identity  of  the  plaintiff  with  the  party  making  the  admission,  ib. 

on  former  trial,  ib. 

with  a  view  to  trial,  ib. 

by  a  party  relating  to  contents  of  deed,  ib.  1318. 
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by  record,  app.  ii.  iii.  1318. 

in  one  plea  cannot  be  called  in  aid  of  the  issue  in  another,  ib. 

by  party  to  record,  ib. 

by  one  suing  in  representative  character  before  he  became  such,  ib. 

by  party  in  interest,  ib. 

by  claimant,  eodem  jure,  ib.  1319. 

by  an  agent,  ib. 

against  a  representative,  ib. 

under  judge's  order,  ib. 

confession  in  criminal  cases,  ib. 

must  be  voluntary,  ib.  1320. 

fact  discovered  in  consequence  of  an  admission,  ib.  1321. 

examined  on  oath,  ib. 

proof  of  examination,  ib.  1322. 

the  whole  to  be  read,  ib. 

effect  of,  ib. 

officiating  as  priest,  ii.  24. 

acting  as  rector,  ib. 

payment  of  tithes,  ib. 

acknowledgment  of  nuisance,  ib. 

giving  security  for  payment  of  duties  on  newspapers,  ib. 

oath  before  commissioners  of  income-tax,  ib. 

omission  of  debt  by  insolvent  in  his  schedule,  ib. 

offer  to  bribe,  ib. 

admission  of  marriage,  ib. 

answer  in  Chancery,  ib. 

do  not  supersede  the  usual  proof  of  the  execution  of  a  deed,  ii.  25. 

voluntary  affidavit,  ib. 

from  acquiescence  or  silence,  ii.  26. 

on  being  served  with  notice  to  quit,  ib. 

when  presumed,  ib. 
for  the  purpose  of  buying  peace, 

not  admissible,  ii.  26. 
when  made  conditionally,  ii.  27. 
with  qualifications,  ib. 
cannot  be  used  generally,  ib. 
made  under  compulsion,  when  admissible,  ib. 

by  a  bankrupt,  ii.  28. 

by  a  witness,  ib. 
admission  by  a  party  on  the  record,  ib. 

is  evidence,  though  he  be  but  a  trustee,  ib. 

by  a  guardian  not  admissible  against  the  waid,  ii.  28. 

by  a  rated  parishioner,  ib. 

by  party  really  interested,  ii.  29. 
under-sheriffs,  ib. 
shipowners,  ib. 

by  one  who  indemnifies,  ib. 

by  third  persons,  ib. 

to  whom  reference  is  made,  ib. 

by  agents,  ii.  30. 

proof  of  agent's  authority,  ib.  * 

to  what  extent  his  admissions,  &c.  bind  his  principal,  ib. 

by  an  under-sheriff,  ib. 

by  a  consigner  of  goods,  ib. 

where  there  is  a  community  of  design,  ii.  31. 

by  partners,  ib. 
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ADMISSIONS— co)itmued. 

after  dissolution  of  partnersliip,  ii.  31. 

by  one  of  two  joint  covenantor.-*,  ib. 

by  a  wife,  when  binding",  ii.  32. 

by  joint  conspirators,  ii.  33. 

by  a  bankrupt  against  liis  assig-nees,  ib. 

by  a  party  represented  ag-ainst  his  representatives,  ib. 

by  an  owner  ag-ainst  one  who  claims  title  under  him,  ib. 

by  a  debtor  against  the  sheriff,  in  an  action  for  an  escape,  ii.  34. 

by  a  principal  is  not  evidence  against  his  surety,  ib. 

general  rule  that  the  whole  is  to  be  read,  ib. 
confession  in  criminal  proceedings,  ii.  3G. 

must  be  voluntary,  ib. 

excluded  by  threat  or  promise,  ib. 

in  what  cases,  ii.  36. 

confession  by  witness  in  giving  evidence  generally  admissible,  ii.  38. 

facts  admissible,  though  the  knowledge  be  obtained   by  an  extorted 
admission,  ii.  39. 

effect  of  statutes  of  Philip  &  Mary,  &c.  as  to  admissions,  ii.  38. 

directions  of  those  statutes,  ib. 

written  examination  precludes  parol  evidence  when,  ib. 

pri.soner's  refusal  to  sign  his  examination,  effect  of,  ii.  31>. 

examinations  to  be  returned,  &c.  ib. 

proof  of  examination  before  a  magistrate,  ib. 

force  and  effect  of,  ib. 

confession  affects  the  prisoner  only,  ii.  40. 

practice  where  it  affects  others,  ib. 

proof  of  written  instrument  by,  ii.  442. 

proof  by,  of  execution  of  instrument,  i.  401. 

of  execution  of  deed  does  not  preclude  objection  on  score  of  vari- 
ance, when,  i.  487. 

by  party  of  particular  character,  ii.  308,  309. 

of  bankruptcy,  ii.  188. 

of  bankruptcy  where  evidence  of  the  facts,  ii.  lo(K 

proof  of  bill  by,  ii.  210. 

of  due  notice  of  dishonour,  ii.  232. 

of  having  parted  with  copyright,  iii.  940. 

evidence  of  in  action  for  dilapidation,  iii.  964. 

by  paying  money  into  court,  iii.  829. 

by  giving  bill  of  exchange  for  goods  is  binding,  ii.  242. 

by  pleadings,  i.  436. 

of  item  in  a  set-oft"  does  not  supersede  the  necessity  of  pioof  by 
plaintiff,  iii.  997. 

of  an  agreement  renders  the  proofs  prescribed  by  statute  of  fiauds 
unnecessary-,  ii.  476. 

by  one  when  evidence  against  another,  ii.  217. 

by  an  indorser,  of  indorsement  of  bill  of  exchange,  ib. 

by  the  debtor,  evidence  against  the  sheriff',  when,  iii.  1014. 
'  hj  one  of  several  partners,  effect  of,  ii.  205. 

by  one  of  several  trespassers,  when  evidence  against  the  rest,  iii.  1113. 

where  evidence  to  prove  a  marriage,  ii.  352. 

in  answer  may  be  discharged  by  the  same,  i.  335. 

evidence  admissible  to  explain,  iii.  786. 

of  fact  by  slanderous  words,  ii.  106. 

by  prisoner,  of  another  kind  of  offence,  inadmissible  to  prove  inten- 
tion, iii.  952. 

to  clergy,  effect  of  on  testimony,  i.  96. 

to  copyhold,  evidence  as  to  construction  of,  ii.  337. 
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ADMITTANCE, 

to  copyhold,  proof  of",  ii.  33-2. 

of  copyhold  tenant,  necessity  for  and  effect  of,  ib. 
ADULTERY, 

proof  of,  ii.  352. 

of  wife,  where  a  defence  in  an  action  against  thu  liu.sband,  ii.  547. 
AD  VALOREM, 

stamp  on  conveyance,  iii.  1045. 
ADVANCEMENT, 

evidence  as  to  legacy,  iii.  783. 
ADVANTAGE, 

unfair,  by  an  agent,  avoids  a  transaction,  when,  ii.  47. 
ADVERSARY, 

possession  by  relieves  from  proof  of  instrument,  when,  i.  40. 

after  refusal  of  to  produce  instrument,  slight  proof  sufficient,  i.  408. 
ADVERSE  ENJOYMENT, 

for  twenty  years  will  not  bar  a  public  right,  iii.  1253. 

possession,  evidence  of,  ii.  401.  405. 
ADVERSE  POSSESSION, 

effect  of  in  ejectment,  ii.  400. 
ADVERTISEMENT, 

in  newspaper,  proof  of  notice  by,  ii.  289. 
ADVOCATE, 

right  to  be  heard  before  justices,  iii.  1 140. 

in  superior  courts,  ib. 
ADVOWSON, 

passes  under  commission  of  bankrupt,  ii.  176. 

grant  of,  presumable  against  the  Crown,  where,  iii.  91G. 
AFFIDAVIT, 

voluntary  not  admissible,  i.  25.  314. 

is  evidence  by  way  of  confession,  ii.  25. 

stamp  on,  iii.  1034.     See  Stamp. 

title  of,  in  case  oi  certiorari,  app.  ii.  iii.  1322. 

AFFIDAVIT  OF  CONFORMITY, 

evidence,  where,  ii.  187. 

AFFIRMANCE, 

of  a  transaction,  partial,  ii.  168. 
partial  not  allowed,  when,  ii.  177. 
of  contract  by  form  of  action,  ii.  177. 

AFFIRMATION 

by  Quaker,  i.  23. 

AFFIRMATIVE 

allegation,  proof  of  lies  on  the  party  alleging,  i.  363. 

when  presumed  by  law,  the  onus  probandi  is  on  the  party  who  denies 
the  fact,  i.  421. 
AFTER  DUE, 

indorsement  of  title,  effect  of,  ii.  253. 
AGENCY, 

of  wife,  evidence  of,  ii.  539. 

proof  of  in  trespass,  iii.  1109. 

AGENT, 

the  act  of  the  agent  is  that  of  the  principal,  ii.  41. 
and  may  be  so  alleged,  ib. 
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AGENT— con  ^iMMet/. 

evidence  of  agency,  ii.  41. 

direct  evidence,  ib. 

evidence  from  relative  situation,  ii.  42. 

in  case  of  an  under-sheriff,  ib.*" 

sale  of  books  by  a  servant  in  a  shop,  ib. 

act  of  an  attorney,  ib. 

from  habit  and  course  of  dealing-,  ib. 

in  case  of  brokers,  ii.  43. 

in  payment  for  work,  ib. 

in  case  of  authority  to  servants,  ib. 
wife,  ii.  43. 

evidenced  by  custody  of  instruments,  Avhen,  ib. 

from  recog-nition  of  authority,  ib. 

payment  of  policies  subscribed  by  agent,  ib. 
using-  affidavit  of  third  person  stating-  the  agency,  ib. 
acquiescence  in  pavment  of  a  bill  instead  of  money  to  a  servant, 
ii.  44. 
authority  to  commit  a  trespass,  not  implied,  ib. 
declarations  by  agent  when  admissible,  ii.  45. 
in  what  cases  the  agent  must  be  called,  ib. 
when  personally  liable,  ii.  4G. 
admission  by.     See  Admission,  ii.  29. 
authority  of,  ii.  43. 

declaration  by  drawer  of  bill  of  exchange.     See  Bill  of  Exchange. 
moral,  must  be  taken  to  contemplate  the  natural  effects  of  his  acts, 

i.  5G6. 
proof  of  being,  in  action  of  trespass,  iii.  1109. 
proof  of  warrant  to  prove  agency  no  evidence  of  the  judgment,  ib. 
proof  of  authority  to  indoise  bills,  ii.  233. 

Avho  is  within  the  17th  section  of  the  statute  of  frauds,  ii.  492. 
proof  of  act  by,  when  it  satisfies  the  allegation   of  an   act  by  the 

principal,  i.  474. 
variance  as  to  number  of  agents  material,  when,  i.  470. 
of  husband,  where  the  Avife  is,  iii.  976. 
principal  when  liable  for  acts  of,  iii.  1111. 
not  liable  for  wilful  act  of,  ib. 
entry  by,  when  admissible,  i.  358,  359. 
declaration  or  admission  by,  when  evidence,  ii.  29. 
power  of  to  bind  his  principal,  ii.  30. 
proof  of  acceptance  by,  ib. 
tender  to,  when  sufficient,  iii.  1070. 

of  corporation,  notice  to  when  notice  to  the  corporation,  ii.  169,  170. 
promise  by  to  make  compensation,  when  binding,  ii.  102. 
proof  of  negligence  by,  in  an  action  against  the  principal,  iii.  727. 
wilful  injury  by,  principal  not  liable  for,  ib. 
proof  of  publication  of  a  libel  by,  ii.  621. 

refusal  by  a  general  agent  not  evidence  of  a  conversion  by  his  prin- 
cipal, iii.  1163. 
Avhat  a  conversion  by,  ii.  844. 
proof  of  payment  to,  iii.  820. 
notice  to  when  sufficient,  iii.  729. 
action  against  for  money  received,  ii.  88. 
excise  officer,  ib. 
cannot  object  the  illegality  of  the  contract  on  which  the  money  Avas 

paid,  ii.  95. 
discharge  of  by  payment  over,  ii.  88. 
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cannot  discharge  himself  when  it  has  been  received  maUJide,  ii.  bJ. 
who  pays  over  money  without  notice,  not  liable,  when,  u.  88. 
when  liable  for  receipt  of  money,  ii.  88,  89. 
must  show  it  paid  over,  when,  ii.  88. 
when  not  responsible  for  negligence,  ii.  295. 
negligence  of  principal,  responsible  for,  when,  iii.  738. 
liable  when  he  buys  in  his  own  name,  iii.  1198. 
secus  when  he  declares  his  character,  ib. 

liability  of  principal  when  discovered,  ib.  i         i    ■    i 

liable  if  the  act  commanded  by  his  principal  be  illegal,  though  it  be 

apparently  legal,  iii.  1167. 
action  by  in  his  own  name,  iii.  1196. 
proof  of  being,  from  relative  situation,  app.  ii.  iii.  \o-22. 
recognition  of  authority  of,  ib.  1323. 
acts  and  declarations  of,  when  admissible,  ib. 
in  trespass,  proof  of  being,  iii.  1109. 
goods  in  possession  of  in  case  of  bankruptcy,  ii.  157. 
authority  of  to  hold  money  revocable,  when,  ii.  79. 
act  of  limited  by  his  authority,  iii.  1119. 
need  not  be  called,  when,  ii.  470. 

admission  by,  ii.  29.  ,    ...    ^. 

presumptive  evidence  of  employment  by  principal,  in.  737. 
who  is  under  the  statute  of  frauds,  ii.  486. 
liability  of  principal  for  negligence  of,  iii.  737. 
acceptance  of  bill  by,  ii.  206. 

liable  who  pays  over  money  after  notice,  ii.  83. 

receiving  goods  from  another,  may  refuse  to  deliver  thtan,  when,  in. 
1166. 

may  controvert  title  of  principal,  when,  iii.  1166. 

estoppel  of,  ii.  95.  ... 

proof  of  being  from  being  placed  in  counting-house,  in.  8--0. 

need  not  be  called,  when,  ib. 

authority  of,  by  custom,  app.  ii.  iii.  1323. 

defence  by,  ib.  1324. 

AGGRAVATION, 

matter  of,  need  not  be  proved,  i.  439. 

of  damages,  evidence  in,  iii.  1115. 

evidence  not  admissible  of  distinct  and  substantive  cause  ot  action,  ib. 

evidence  in,  in  action  of  trespass,  iii.  1114. 

AGREEMENT 

to  be  valid  must  be  in  writing,  when.     See  Frauds,  Statute  of. 

stamp  on,  iii.  1035. 

stamp  duty  upon,  ib. 

written,  cannot  be  varied  by  parol  evidence,  when,  in.  759. 

may  be  altered  by  subsequent  independent  agreement,  ib. 

for  work  and  labour,  proof  of,  iii.  1298. 

a  branch  of  provable  by  parol,  although  another  is  wTitton,  in.  769. 

to  waive  a  contract,  when  it  must  be  in  writing,  iii.  790. 

for  a  future  lease,  operation  of,  ii.  473. 

special,  when  evidence  under  general  counts,  ii.  71. 

when  written  must  be  produced,  ii.  72. 

illegal,  when,  ii.  63.  103. 

AID, 

proof  of  acting  in  aid  of  a  constable,  &c.  ii.  G03. 
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AIDER  AND  ABETTOR, 

when  one,  ii.  4,  5,  6. 

AISLE 

of  church,  seat  in,  proof  of  right  to,  iii.  8fi3,  804. 

ALIA  ENORMIA, 

evidence  under,  iii.  1 1  U!. 

ALIEN, 

competency  of.     See  tit.  Witness. 

ALIEN  AMY, 

may  maintain  an  action,  app.  ii.  iii-  ].'Jii4. 

ALIMONY, 

decree  of,  effect  of,  app.  i.  GIO. 

ALLEGATION.     See  Variance. 

ALLOCATUR.     See  Patjment. 

of  master,  effect  of  in  evidence,  ii.  107. 

ALLOWANCE.     See  Bankrupt— Husband  and  Wife. 

ALLUVION, 

right  of  land  recovered  by,  iii.  1253. 

gradual — land  recovered  from  sea  by  title  to,  ib. 

ALTERATION.     See  Bill  of  Exchange— Stamp. 
of  deed,  ii.  379,  380. 
of  deed,  evidence  as  to,  ii.  377. 
effect  of,  ib. 

of  written  instrument,  effect  of,  i.  369. 
of  bill  of  exchange,  effect  of,  ii.  254. 
of  bill  of  exchange,  whether  to  be  pleaded,  ii.  241. 
of  a  Avritten  agreement  by  an  oral  one,  effect  of,  ii.  491. 
of  bill,  explanation  of,  ii.  211. 
when  material,  ii.  254,  255. 

proof  of  time  of  making,  on  whom  incumbent,  ii.  255,  256. 
renders  new  stamp  necessary,  when,  iii.  1049. 
in  policy  renders  a  ncAv  stamp  necessary,  when,  iii.  867. 

AMBIGUITY, 

in  will,  when  removable  by  parol  evidence,  iii.  1269,  1270,  1271. 

in  a  written  instrument,  kinds  of,  iii.  755. 

latent  ambiguity,  ib. 

latent  in  case  of  will,  iii.  1269. 

apparent,  iii.  1271. 

AMBIGUOUS 

instrument,  may  be  treated  as  a  bill  or  note,  ii.  222. 

AMENDMENT, 

9  G.  4,  c.  15,  i.  494. 

decisions  on  this  statute,  i.  495. 

3  &  4.  W.  4,  c.  42,  provisions  of,  i.  496. 

decisions  on  this-statute,  i.  496,  497,  498,  499. 

when  allowed,  app.  i.  628. 

AMENDS, 

tender  of,  ii.  594. 
proof  of  tender  of,  iii.  975. 

tender  of  by  a  commissioner  under  a  coiumission  of  bankrupt,  ii.  180- 
See  tit.  Tender — Trespass, 
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AMERCIAMENT,  .. 

may  be  by  a  jury  without  affeerment,  app.  n.  ni.  ld-4. 

ANCIENT  INSTRUMENTS, 

when  evidence,  iii.  907. 

presumptions  from,  i.  66,  67. 

proof  of,  iii.  903. 

presumptions  from,  how  to  be  supported,  ib. 

I  LVfirnSn'i^'m  place  of  deposit,  i.  383,  384,  385,  386. 

3.  must  be  free  from  suspicion,  ib. 

4.  must  be  supported  by  proof  of  enjoyment,  ib. 

counterparts  of  old  leases,  evidence  of  prescriptive  right  ot  loid  ot 

manor,  i.  67,  68. 
general  rule  as  to  place  of  deposit,  i.  239. 
what  custody  sufficient,  ib. 
bishop's  endowment,  ib. 
grant  to  a  religious  house,  ib. 
extent  of  crown  lands,  i.  240. 
ecclesiastical  terriers,  ib. 
ancient  deeds,  ib. 
letter,  i.  381. 
certificate,  i.  382. 
counterparts  of  leases,  ib. 
licenses,  i.  68. 

ANIMAL, 

mischievous,  nuisance  by,  iii.  734. 

ANIMUS  INJURIANDI, 

when  essential  to  the  right  of  action,  ib. 

ANNEXATION, 

of  chattel  to  freehold,  effect  of,  in.  866. 

ANNUITY,  ^     ^  .^     ..  ^^ 

action  for  consideration  on  deed  set  aside,  u.  JU. 
setting  aside  of  deeds,  how  proved,  ib. 

ANNUITY  BOND, 

proof  in  action  on,  ii.  269. 

ANNUITY  DEED, 

stamp  on,  iii.  1044. 
ANSWER  IN  EQUITY, 
admissibility  of,  i.  332. 
against  whom,  ib. 
answer  by  alienor  of  land,  ib. 
answer  by  guardian,  i.  333. 
by  fxfeme  covert,  ib. 
by  one  of  several  parties,  ib. 
the  whole  must  be  read,  i.  334. 
unless  the  object  be  to  show  incompetency,  ib. 
effect  of  matter  in  discharge  of  defendant,  ib. 

practice  in  equity,  ib. 

at  common  law,  i.  335. 

does  not  cure  defective  evidence,  ib. 

how  proved,  ib. 

production  and  proof  of  the  bill,  ib. 

identity  of  parties,  ib. 

may  be  accredited  in  part,  i.  334. 
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ANSWER, 

when  it  must  be  read,  in  order  to  read  an  exhibit,  i.  335,  336. 

operates  as  an  admission,  ii.  25. 

first  may  be  explained  by  a  second,  iii.  858. 

APART, 

from  each  other,  examination  of  witnesses,  i.  189. 
rule  of  Court  of  Exchequer,  ib. 

APOTHECARY, 

proof  by  under  the  stat.  55  Geo.  3,  c.  194,  s.  2,  ii.  47. 

proof  in  action  by,  ii.  102,  app.  ii.  iii.  1325. 

right  of,  to  charg-e  for  visits  as  well  as  medicines,  ib. 

APPARENT  AMBIGUITY, 

in  the  case  of  a  will,  iii.  1271,  1272. 

APPEAL, 

matter  of  not  available  in  answer  to  a  sentence,  i.  305. 

against  rate,  notice  of,  iii.  952. 

course  of  proceeding  on  trial  of,  ib. 

further  evidence  admissible  on,  when,  i.  222. 

evidence  confined  to  same  witnesses,  when,  ib. 

in  case  of  attaint,  ib. 

APPEARANCE, 

of  party  essential  to  the  validity  of  a  conviction  against  him,  ii.  589, 

590. 
by  an  attorney  without  authority  is  good,  ii.  115. 

APPELLANTS, 

may  join  in  notice  of  appeal,  iii.  953. 

APPENDANT, 

common,  ii.  314. 

APPLICATION, 

of  payment,  ii.  148.  iii.  824. 
proof  of,  iii.  824. 
by  tlie  law,  ib. 

APPOINTEE, 

under  a  power,  takes  under  the  instrument  creating  the  power,  iii.  901. 
APPOINTMENT, 

stamp  upon,  iii.  1040. 

to  situation  or  office,  proof  of,  ii.  41. 

of  officer  presumed  to  be  in  his  possession,  i.  399. 

variance  from  allegation  of,  i.  483. 

illusory,  rendered  valid  by  1  W.  4,  c.  40,  iii.  901. 

not  to  be  affected  by  conjecture,  when,  ib. 

APPRAISEMENT, 

stamp  on,  iii.  1040.     See  Stamp. 

APPORTIONMENT, 

provisions  of  stat.  4  &  5  W.  4,  c.  22,  s.  2,  app.  ii.  iii.  1325. 

parol  evidence  as  to  inadmissible,  when,  ib.  1326. 

of  a  chattel  in  progress,  ib. 
APPRENTICE, 

proof  of  being  by  indentures,  ii.  308. 

book  of  names  of,  i.  240. 

stamp  on  indentures  of,  iii.  1040,  1041.     See  Stamp. 

proof  of  service  of,  iii.  1029. 
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fee  given  with,  when  recoverable,  ii.  243. 

indictment  for  conspiracy  to  prevent  taking  of,  ii.  330,  331. 

conviction  of,  form  of,  ii.  585. 
APPRENTICE  DEED, 

stamp  upon,  iii.  1040. 
APPRENTICESHIP, 

proof  of,  iii.  1001. 

certificate  of  examiners  conclusive  as  to,  ii.  47. 

APPROPRIATION, 

proof  of,  where  the  original  is  lost,  i.  230. 

to  situation  or  office,  proof  of,  ii.  41. 

of  money  to  pay  bill,  effect  of,  iii.  825. 

of  payment,     fiee  Payment. 

of  payment,  at  what  time  to  be  made,  iii.  824. 

illegal,  when,  iii.  827. 

not  revoked  by  bankruptcy,  when,  app.  ii.  iii.  132G. 

subsequent  payments,  right  of  receiver  to  appropriate,  ib. 

of  trader's  funds  revoked  by  bankruptcy,  when,  ii.  176. 

APPROVE, 

right  to,  iii.  1129. 

APPROVED  BILL, 

meaning  of  the  term,  iii.  1228. 
APPROVEMENT.     See  Trespass. 

APPROVER, 

incompetency  of,  ii.  1 1 . 

practice  of  admitting  him  to  approve,  ib. 

APPURTENANT, 

appurtenant  to  house,  when,  iii.  801. 

common,  may  be   claimed  by  grant  within  time  of  legal  memory, 
ii.  314. 

ARBITRATION,  .      ..     ^^   ,,^ 

submission  to  by  an  executor,  what  it  admits,  u.  322.  448. 

ARBITRATOR.     See  Award. 

authority  of  revocable,  ii.  89.  117. 

demand  for  compensation  by,  ii.  119. 

competent  when,  ii.  119. 

incompetent  when,  in  an  action  for  a  malicious  arrest,  u.  69. 

liability  of,  app.  ii.  iii.  1344. 

not  liable  as  a  stakeholder,  ib. 

competency  of  in  action  for  malicious  arrest,  ii.  691. 

ARGUMENTS, 

of  counsel,  order  of,  i.  422. 
rules  as  to,  app.  i.  625. 

ARGYLE, 

Marquis  of,  historical  variances  as  to  his  death,  i.  553. 

ARREST, 

for  debt,  how  proved,  ii.  145,  146. 

manner  of,  ii.  49. 

proof  of,  iii.  1019. 

by  delivery  of  Crt.  s«.  to  sheriff,  ib. 

proof  of,  in  action  against  a  sheriff  for  an  escape,  iii.  1015. 
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proof  of,  in  an  action  for  a  malicious  arrest,  ii.  G86, 

by  private  person,  when  justifiable,  ii.  604. 

by  private  persons,  app.  ii.  iii.  1456. 

evidence  of  in  action  against  the  sheriff,  iii.  1015. 

on  suspicion,  reasonable  g-rouncls  of,  ii.  603. 

what  amounts  to,  ii.  686,  687. 

proof  in  action  for  a  malicious  arrest,  ii.  680. 

who  may  lawfully,  ii.  717. 

Avithout  warrant,  ii.  717. 

ARREST  MALICIOUS, 

evidence  of  malice,  ii.  689. 

ARSON, 

essentials  to  proof  of  the  offence,  ii.  49. 
evidence  of  setting  fire  to,  &o.  ib. 

consumption  of  any  part  of  the  house  suificient,  ib. 

of  dwelling-  house,  (fcc.  ib. 
common  gaol,  ib. 
outhouse,  ib. 
barn,  ib. 

ownership  and  possession,  ii.  50. 

must  be  shown  to  be  a  possession,  snojurc,  ib. 

possession  by  sufferance  as  a  paupei',  ib. 

widow  entitled  to  dower,  ib. 

variance  as  to  ownership,  ib. 

felonious  intent,  evidence  of,  ii.  51. 

general  evidence,  ii.  52. 

variance,  ib. 
burning  Avhat  sufficient,  app.  ii.  iii.  1327. 
intent,  ib.  1328. 
outhouse,  what,  ib. 
evidence  as  to  malice,  ib. 

ARTICLES  OF  THE  CHURCH.     See  Quare  Impedlt. 
ARTICLES, 

thirty-nine,  presumption  as  to  reading  of,  iii.  1080, 

ARTICLES  OF  WAR, 

how  proved,  i.  234. 

production  of,  on  charge  of  murder,  ii.  718. 

ARTIFICIAL  EVIDENCE, 
records,  i.  73. 

conventional  evidence,  i.  74. 
grants,  ib. 
agreements,  ib. 

efficacy  annexed  to  conventional  evidence,  i.  74,  75. 
manner  and  form  prescribed  by  the  law,  when,  i.  74. 
estoppels,  doctrine  of,  i.  75. 
presumptions,  kinds  of,  ib. 

from  habit,  i.  54,  55. 
nature  of,  iii.  925. 
sheriff's  return,  effect  of,  iii.  1033. 

ASSAULT, 

what  amounts  to,  iii.  1112. 
intention,  materiality  of,  ib. 
striking  justifiable  in  self  defence,  app.  ii.  iii.  1327. 
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what  amounts  to,  app.  ii.  iii.  1327. 

conviction  of  an,  under  stat.  1  Vict.  c.  85,  s.  1 1,  ib. 

for  assaulting  and  indecently  exposing    the  person,  not  within  the 

stat.  7  Geo.  4,  c.  64,  s.  24,  as  to  costs,  ib.  1328. 
variance  as  to  allegation  of  intent,  i.  477. 

ASSAULT  AND  BATTERY, 

evidence  on  an  indictment,  ii.  52. 

son  assault  demesne  when  available  in  defence,  ib. 

assault  with  intent  to  murder,  ii.  53. 

Avith  intent  to  rob,  ib. 
variance  in  the  allegation  of  the  instrument,  ib. 
assault  Avith  intent  to  spoil  clothes,  ib. 
assault  on  account  of  money  won  at  play,  ii.  54. 

ASSENT, 

proof  of  master's  assent  to  service  of  apprentice  with  anothci-,  iii.  1002. 
implied  when,  ii.  75. 

ASSETS, 

proof  of,  in  action  against  an  executor,  ii.  448. 
proof  of  amount  in  hands  of  executor,  app.  ii.  iii.  1417. 
what  are  in  the  hands  of  the  heir,  ii.  519. 
proof  of,  in  action  against  the  heir,  ii.  519. 
variance  as  to  county  not  material,  ib. 

ASSIGNEE, 

evidence  by,  in  general,  ii.  55. 
admission  of  assignment  by  lessee,  ib. 
when  bound  by  covenant,  ii.  350. 
of  term,  liable  before  entry,  ii.  351. 
of  lease,  proof  of  being,  ii.  350. 
action  by,  ii.  349. 
action  against,  ib. 
competency  of,  ii.  194. 
of  bankrupt,  liability  of,  ii.  180. 

notice  in  action  against,  ii.  179. 

what  passes,  under  the  commission,  ii.  175,  176. 

in  action   to   recover  goods  sold  after  the  act  of  bankruptcy,  but 
without  notice,  must  prove  a  tender  of  the  price,  iii.  1226. 
of  a  bankrupt  partner,  suit  by,  iii.  802. 
of  an  insolvent,  title  of,  ii.  561. 

action  by,  ib. 
a  parol  admission  of  an  assignment  of  premises  evidence  against  the 

party  making  it,  ii.  55. 

ASSIGNEES, 

of  bankrupt  liable  as  assignees  of  lease,  when,  ii.  350. 

of  bankrupt,  evidence  by  under  plea  denying  property  in  the  plaintiff, 

ii.  182. 
under  joint  fiat,  ii.  123. 
of  parties,  action  by,  iii.  802. 
of  bankrupt  proof  by  in  particular  action,  ii.  152. 
do  not  claim  under  the  bankrupt,  ib. 
assumpsit  by,  for  M.  H.  &  R.  when  proper,  ii.  153. 
unliquidated  damages  recoverable  by,  ib. 
may  sue  on  contract  subsequent  to  the  bankruptcy,  ib. 
may  bring  either  trover  or  assumpsit,  when,  ib. 
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of"  bankrupt  acceptanee  of  lease  by,  ii.  180. 

of  bankrupt  vendor  of  poods  bound  to  pay  duties,  when,  ii.  l.yi. 

ASSIGNMENT, 

by  sherift",  evidence  of,  iii.  1U33. 

of  reversion,  proof  of,  ii.  350. 

of  lease,  ib. 

in  case  of  bankruptcy,  ib. 

by  operation  of  law,  ii.  340. 

not  a  breach  of  covenant  not  to  assign,  ib. 
admission  of  by  lessee,  ii.  55. 
of  copyright,  &c.  iii.  940. 

whether  it  may  be  proved  by  admission,  ib. 
of  deed  proved  by  indorsement,  ii.  34(5. 
by  commissioners  of  bankrupt,  proof  of,  ii.  151. 

of  estates  or  interests  in  land,  effect  of  statute  of  frauds  us  to,  ii.  474. 
of  lease,  proof  by  admission,  ii.  25. 
breach  of  covenant  not  to  assig-n,  ii,  348. 
fraudulent,  to  defeat  execution,  iii.  1031. 
grand  trial  by,  i.  1 1 . 
of  debt,  ii.  80. 

by  operation  of  law  a  breach,  when,  ii.  340. 
notice  of  act  of  bankruptcy,  when,  ii.  179. 
w'ith  intent  to  petition  the  Insolvent  Court,  ii.  141. 

ASSIGNMENTS, 

mesne,  must  be  proved,  when,  ii.  351. 
ASPORTAVIT, 

proof  of,  on  charge  of  larciny,  ii.  004. 

ASSOCIATE.     See  Perjury. 

ASSUMPSIT, 

evidence  of  the  promise,  ii.  50. 

written  agreement,  ib. 

stamp,  ib.  and  see  tit.  Stamp. 

proof  of  written  contract,  ii.  56. 

contract  by  oral  evidence,  ib. 

written  contract,  production  of,  ib. 

consequence  of  omission  to  produce  it,  ib. 

memorandum,  when  it  need  not  be  produced,  ii.  57. 

contract  implied  from  circumstances,  ii.  58. 

variance,  ii.  58,  and  see  tit.  Variance. 

parties,  ib. 

promise,  ii.  60. 

consideration,  ii.  01. 

dates,  sums,  &c.  ii.  62,  63. 
legality  of  contract,  ii.  63. 
condition  precedent,  ii.  64. 
indebitatus  assumpsit,  ii.  69. 

proof  of  request,  ib. 

express  request,  ib. 

implied  request  from  subsequent  assent,  ib. 
from  subsequent  promise,  ib. 
from  legal  obligation,  ib. 

to  pay  for  medical  attendance  on  paupers,  servants,  &c.  ib. 
general  indebitatus  assumpsit,  when  maintainable,  ii.  69. 

in  case  of  special  agreement,  ii.  71. 
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failure  to  prove  special  contract,  u.  71. 
deviations  from  special  contract,  ii.  7-2. 
recovery  on  quantum  meruit,  Avhen,  ib. 
dispensation  with  performance,  ii.  73. 
variance,  ib. 

joinder  of  different  claims,  ib. 
money  paid,  ii.  74. 
proof  of  payment,  ib. 
giving  security  not  a  payment,  ib. 
receipt  of  stock,  ii.  75. 
damages,  ib. 

consent  of  defendant,  ib. 
express,  ib. 
implied,  ib. 
by  surety,  ib. 

contribution  by  co-defendants,  ii.  7G,  77. 
money  paid  through  defendant's  default,  ib. 
to  redeem  goods,  &c.  ib. 

costs  paid  by  an  accommodation  acceptor,  ib. 
debt  paid  by  joint  debtor,  ii.  77. 
in  furtherance  of  an  illegal  contract,  ib. 
money  lent,  ii.  61. 

receipt  of  money  by  defendant,  ii.  79. 
money  had  and  received,  ib. 
receipt  of  the  money,  ii.  80. 
acceptance  of  bill  of  exchange,  ii.  81. 
receipt  of  provincial  notes,  ib. 

money  received  by  defendant  and  deceased  partner,  ib. 
privity  between  the  parties,  ii.  63. 
revocation  of  order  before  payment,  ii.  81. 
receipt  by  banker,  when  conclusive,  ib. 
presumptive  evidence  of  receipt,  ii.  82. 
the  net  sum,  &c.  recoverable,  ib. 
to  the  use  of  the  plaintiff,  ib. 
implied  undertaking  to  pay  over  the  money,  ib. 
title  in  plaintiff  to  demand  it,  ib. 

money  paid  by  a  solvent  partner  who  afterwards  becomes  bank- 
rupt, ii.  83. 
by  a  trustee,  ib. 

general  rule  as  to  maintaining  the  action,  ib. 
money  obtained  by  fraud,  ib. 
title  to  an  otfice  may  be  tried,  ib. 
legal  title  must  be  proved,  ib. 
gratuitous  donations  not  recoverable,  ib. 
waiver  of  tort,  ii.  83,  84.  _ 

does  not  lie  for  rents,  against  one  who  claims  title,  u.  83. 
lies  against  one  who  receives  rents  by  fraud,  ii.  84. 
for  money  paid  under  fraudulent  composition,  ib. 
money  obtained  by  duress,  ii.  85. 
to  relieve  goods  from  pawn,  ib. 

money  levied  under  a  conviction  afterwards  quashed,  ib. 
to  revenue  officer  to  release  goods,  ib. 
cannot  be  substituted  for  trespass  or  replevin,  ib. 
money  paid  under  mistake,  ii.  86. 

to  assignees  of  debtor,  without  claiming  a  set-oft,  ib.    _ 
money'^paid  under  a  mistake  of  law,  not  recoverable,  u.  87. 
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money  paid  on  attoint-v's  bill,  ii.  rt8. 
paid  to  an  a<rent,  who  lias  paid  it  over,  ib. 
money  deposited  with  an  a^"ent,  ii.  H9. 
revocation  of  authority,  ib. 
stakeholder,  ib. 
failure  of  consideration,  ib.  HO,  9i). 
money  recoverable,  ib. 
when  not,  ii.  91. 
rescinded  contract ,  ib. 

not  recoverable  where  the  contract  i>  still  ojx  n,  ii.  9,'. 
money  recovered  by  legal  process,  ib. 
money  paid  on  an  illegal  consideration,  ib. 
w^hen  recoverable,  ib. 
by  one  not  particcps,  ii.  93. 
lottery  insurance,  ib. 

to  induce  a  creditor  to  si<rn  a  certificate,  ib. 
where  the  illeg-al  agreement  is  executory,  ib. 
where  not,  ii.  95. 

in  hands  of  stakeholder,  ib. 
or  other  ap-ent,  ib. 

where  the  illegal  agreement  is  executi'd,  ib. 
account  stated,  ii.  97. 
evidence  of,  ib. 
promissory  note,  ii.  98. 
unnecessary  to  prove  the  items,  ib. 
not  maintainable  against  an  infant,  ib. 
claim  of  what  is  due  on  one  side  siithcient,  ili. 
between  partners,  ib. 
by  husband  and  wife,  ii.  100. 
by  one  as  administrator,  ib. 

account,  includinir  items  due  on  two  accounts,  ib. 
interest,  ib. 
variance,  ib. 
breach,  ib. 
nan  assumpsit,  evidence  under,  ib. 
specialty,  ib. 
denial  of  promise,  il). 
avoidance  of,  ib. 
discharge  of,  ii.  103. 

subsequent  promise,  ib. 
accord  and  satisfaction,  ib. 
release,  ib. 
merger,  ii.  104. 
impossibility  of  performance,  ib. 
want  of  consideration,  ii.  104,  105. 
failure  of  through  act  of  plaintiff,  ib. 
performance  of  promise,  ib. 
,       matter  subsequent  to  action  inadmissible,  ii.  lOG. 
admissible  in  diminution  of  damages,  ib. 
limitations,  statute  of,  no  bar,  ib. 
non-joinder  of  co-defendant,  ib. 
lies  at  suit  of  a  corporation  when,  ii.  338. 
does  not  lie  where  a  deed  has  been  executed,  iii.  747. 
for  use  and  occupation,  founded  on  stat.  11  Geo.  2,  c.  19,  ii.  15-2. 
plea  of  non-joinder  in  abatement,  ii.  3. 
defence  under  the  new-  rules,  ii.  101. 


INDEX.  1^^^ 

ASSUMPSIT— cow/mi<ed 

lies  not  on  contract  under  seal,  ii.  104. 
consideration,  app.  ii.  iii.  13'i8. 
proof  by  written  agreement,  ib.  13-29. 
implied  when,  ib. 
parties  to  joint  contract,  ib.  1331. 
legality  of  consideration,  ib. 

restraint  of  trade,  ib. 

%vao:er,  ib.  1332. 

stipulation  by  pier  with  railroad  company  to  withdraw  opposition, 

&c.  ib. 
condition  precedent,  ib.  1333. 
moral  consideration,  ib. 
for  money  paid,  ib. 
money  lent,  ib.  1334. 
money  had  and  received,  ib. 

detained  by  fraud,  ib.  1336. 
paid  under  ignorance  of  fact,  ib.  1337. 
account  stated,  ib. 
defence  under  the  new  rules,  ib.  1338. 
gift,  ib.  1339. 
performance,  ib. 
merger,  ib. 
performance  impossible,  ib. 

ATHEIST, 

incompetency  of,  i.  10-21. 

ATTACHMENT, 

against  witness  for  non-attendance,  i.  80. 
nature  of  affidavit  on  motion  for,  ib. 
See  Witness. 

ATTAINDER, 

when  pleadable,  ii.  100. 

proof  of,  ib. 

of  principal,  when  presumed  to  be  known,  ii.  9. 

conveyance  by  party  convicted  of  bigamy  not  void,  app.  ii.  iii.  1339. 

ATTAINT, 

evidence  admissible  on,  i.  223. 
of  jury,  i.  6. 

ATTEMPT, 

to  discharge  fire-arms,  what,  ii.  092. 

to  commit  a  misdemeanor  is  a  misdemeanor,  app.  ii.  ui.  1340. 

ATTENTION,  .       . 

probability  that  circumstances  would  attract  his  attention,  i.  548. 

ATTESTING  WITNESS, 
proof  by,  i.  370. 

proof  by,  when  necessary,  app.  i.  017. 
must  be  called,  i.  370. 
principle  of  the  rule,  i.  371. 

need  not  know  the  contents  of  instrument,  i.  374. 
testimony  of  not  conclusive,  ib. 
proof  in  excuse  of  absence  of,  i.  37-"3. 
character  of  may  be  confirmed,  when,  i.  221. 
may  impeach  the  will,  ii.  10. 
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ATTORNEY, 

proof  of  retainer  and  business  done  by,  app.  ii.  iii.  1040. 

of  delivery  of  bill  by,  ib. 

negligence  of  proof  of  in  defence,  ib.  1341. 

action  against,  ib. 

not  liable  for  refreshments  supplied  to  witnesses,  ib. 

practising  in  county  court  not  liable  to  penalties,  when,  ib. 

undue  influence  by,  ib.  1342. 

revocation  of  authority  of,  ib. 

proof  of  being  such,  ii.  106.  308. 

proof  by,  in  action  for  costs,  ii.  106. 
in  action  for  libel,  ib. 
retainer,  ii.  107. 
delivery  of  bill,  ii.  108. 

guarantee  by  as  to  costs,  ii.  107. 

contracts  by  with  clients  as  to  costs,  ib. 

liable  for  M.  H.  &  R.  when,  ii.  114. 

personally  liable,  when,  ib. 

commencement  of  action,  ii.  111. 

proof  of  delivery  unnecessary  in  case  of  set-off,  ii.  110. 

proof  by  solicitor  to  assignee  of  bankrupt,  ib. 

proof  in  defence,  ii.  111. 

negligence  in  conduct  of  cause,  whether  a  ground  of  defence,  ib. 

former  bill  evidence  in  diminution,  &c.,  ib. 

action  against  an  attorney,  ib. 

proof  that  he  is  an  attorney,  ib. 
proof  of  negligence,  ib. 
variance  in  proof  of  negligence,  ib. 
lien  of,  ii.  648. 
amount  of  damages,  ii.  113. 
competency  of,  ii.  114. 
admission  by,  ii.  115. 

not  allowed  to  reveal  a  communication  by  his  client,  ii.  320. 
communication  to,  privileged  when,  i.  70. 
confidential  communications,  ii.  3*20. 
liable  in  trespass  when,  for  suing  out  process,  iii.  1110. 
liable  when  he  selects  the  person  to  execute  a  writ,  ii.  114. 
when  liable  to  be  joined  in  action  for  malicious  arrest,  ii.  689. 
admission  by,  when  evidence,  ii.  43. 
entry  by,  in  books,  evidence  when,  i.  362. 
by  a  clerk  of,  bill  delivered,  i.  363. 
proof  of  payment  to,  iii.  821. 
bill  of,  when  it  may  be  set-off,  iii.  993. 

paid,  amount  reduced  on  taxation,  excess  not  recoverable,  ii.  88. 
of  one  court  when  entitled  to  practise  in  another,  ii.  107. 

ATTORNEY  AND  CLIENT, 

confidential   communication    between,    cannot    be    disclosed    by  the 
attorney,  i.  186. 

AUCTION, 

fraud  in  sale  of  goods  by,  ii.  487.  iii.  1213. 
sales  by  within  the  statute  of  frauds,  ii.  487. 
puifing  at,  ii.  103. 

AUCTIONEER, 

action  lies  against  him  to  recover  a  deposit  on  purchase  of  an  estate, 

when,  iii.  1194,  1195. 
liable  for  interest,  Avhen,  ii.  571.  iii.  1194. 
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considered  as  a  stakeholder,  ii.  571,  iii.  1194. 

as  the  agent  of  both  parties,  iii.  1106. 

an  authorized  agent  within  the  statute  of  frauds,  ii.  152. 

agent  of  the  parties,  when  considered  to  be,  ii.  492. 

liability  of  to  interest  upon  a  deposit,  ii.  576. 

right  of  set-off  against,  iii.  995. 
AUGMENTATION 

of  curacy,  proof  of,  ii.  115. 

AUTERFOITS  ACQUIT, 

record  of  acquittal  how  procured,  i.  223. 
evidence  on  plea  of,  ib. 

AUTREFOITS  ACQUIT, 

plea  of  in  case  of  burglary,  app.  ii.  iii.  1377. 

ASSIZE, 

remedy  by  for  rent,  iii.  970. 

AUTHOR, 

privilege  of.     See  Privilege, 

AUTHORITY, 

to  arbitrator,  proof  of,  ii.  116. 

of  an  agent,  extent  of,  ii.  44. 

to  indorse  bills,  presumptive  evidence,  ii.  215. 

of  agent  to  indorse  bills,  ii.  233. 

of  agent  to  warrant  article  of  sale,  iii.  1240. 

of  partner  when  implied,  ii.  219. 

of  one  partner  to  pledge  the  credit  of  another,  iii.  808. 

of  a  broker,  proof  of,  ii.  42. 

to  pledge  goods,  ib. 

to  receive  payment,  evidence  of,  ii.  43. 

not  proved  by  recital  in  direction  given  by  a  principal  to  his  agent, 

i.  416. 
should  appear  on  face  of  the  instrument  by  which  executed,  when, 

iii.  901. 
a  commissioner  liable  for  exceeding,  iii.  1111. 
excess  of  amounts  to  trespass,  when,  ib, 
oppressive  exercise  of  does  not  make  a  party  a  trespasser,  iii.  1141. 

AVERMENT, 

substantial  proof  of,  when  sufficient,  i.  454. 
variance  may  be  reconciled  by,  when,  i.  494. 

AVOIDANCE, 

proof  of,  iii.  943. 

variance  from  allegation,  ib. 

AVOWRY, 

for  rent,  variance,  iii.  972. 

for  rent,  averment  of  the  precise  quantity  not  material,  ib. 

in  replevin,  how  differing  from  a  justification  in  trespass,  ib. 

AWARD, 

effect  of,  in  evidence,  ii.  116. 
proof  of  submission,  ib. 

of  the  award,  i.  304,  ii.  116. 

of  the  appointment  of  an  umpire,  ib. 

order  of  reference  by  rule  of  court,  proof  of,  ii.  117. 

under  an  inclosure  Act,  ib. 

defence  in  action  on,  ib. 

oN 
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evidence  to  explain,  iii.  778. 

where  conclusive,  i.  304,  ii.  118,  119. 

a  bar,  when,  i.  2G2. 

stamp  on,  iii.  1041. 

error  in  niakinj,^  of  an,  app.  ii.  iii.  1342. 

on  tlie  part  of  an  arbitrator,  ib. 

in  case  of  an  umpire,  ib. 

publication  of,  ib.  1343. 

defective,  when,  ib. 

revocation  of  authority,  ib. 

statement  of  objections  to,  ib.  1344. 
BADGER, 

trespass  cannot  be  justifit-d  in  pursuit  of  n,  iii.  60.3. 

BAIL, 

estoppel  of,  ii.  120. 
incompetency  of,  ii.  119. 

BAIL-BOND, 

evidence  on  j)lea  of  «o»  est  Jactiini,  ii.  110. 
taken  by  sheriii"  after  return  of  writ,  ib. 
unnecessary  to  sug-g-est  breaches  on,  ii.  2G8. 
BAILEE, 

gratuitous  liability  of,  iii.  720,  727. 

may  detain  gootis  from  the  bailor,  when,  iii.  loOd.  1101,  11G2. 

BAILIFF, 

act  of,  when  the  act  of  the  sheritf,  iii.  1009. 

admission  by,  when  evidence,  ii.  30. 

action  by,  aprainst  a  creditor  at  who.sc  suit  In-  iiiis  seized  u  bunkruiii  > 

goods,  ii.  7(5-78. 
evidence  on  traverse  of  being,  iii.  !>7."j. 
evidence  on  plea  traversing  fact  of  beiu'r,  iii.  070. 
to  sherift",  his  authoritrmust  be  proved,  ii.  30. 
or  his  acts  or  declaration  inadmissible,  ib. 
proof  of  sheriti's  warrant  to,  iii.  1000. 

declarations  by,  when  evidence  against  the  sheriff,  iii.  1013. 
entitled  to  recover  from  the  attorney,  iii.  1298. 

action  against  for  money  detained  under  tenor  of  process,  ii.  88,  89. 
who  makes  cognizance,  may  sue  the  sheriff  for  taking  insufficient  sure- 
ties, iii.  1024. 

BAILMENT, 

effect  of,  defeated  by  previous  felonious  intent,  009-012. 
proof  of  determination  of,  ii.  012. 
excludes  larciny,  when,  ii.  009. 

BALANCE, 

due  to  plaintiff,  evidence  of  malice  in  an  action  for  malicious  arrest, 
ii.  689. 

BANK  AGENT, 

proof  of,  being,  ii.  308. 

BANK  OF  ENGLAND, 

action  by,  app.  ii.  iii.  loOO. 
proof  of  appointment  by,  ii.  41 . 
BANK  NOTE, 

filed  at  the  bank,  may  be  proved  by  a  copy,  i.  228. 
country,  time  for  presentment  of,  ii,  223. 
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BANK  NOTES 

nmy  be  folloAvetl,  when,  ii.  221.  207. 

BANKERS, 

goods  deposited  with,  pass  to  assignees,  when,  ii.  164,  165. 

cannot  discount  a  bill  without  executing  the  trust  reposed  in  them,  ii. 

152. 
proof  of  property  in,  ii.  164. 

general  principal  of  law  between  bankers  and  customers,  ii.  1G5. 
holds  collateral  securities  for  value,  when,  ii.  220. 
when  reputed  owners,  ii.  157,  158. 
receipt  of  money  by,  for  criminal  purpose,  ii.  325. 
property  in  bills  transmitted  to,  ii.  105. 

BANKERS'  DRAFTS, 

stamp  upon,  iii.  1043. 

BANKRUPT, 

entitled  to  recover  for  money  had  and  received,  when,  ii.  84. 
action  by,  ii.  182. 
indorsement  of  bill  by,  ii.  248. 

BANKRUPTCY, 

issuing  of  fiat,  time  of,  app.  ii.  iii.  1356. 

proofs  in  defence  against  assignees,  ib. 

concerted,  ib.  1357. 

set-off",  ib. 

mutual  credit,  ib. 

damages,  right  of  sheriff"  to  reduce  by  payments,  ib.  1358. 

assignees,  action  against,  by  landlord,  ib. 

bankrupt,  action  against,  ib. 

certificate,  ib.  1359. 

under  second  commission,  ib. 

under  third,  ib. 

compounding  with  creditors,  illegal  effect  of,  ib. 

competency,  ib. 

property  in  bankers,  ib.  1364. 

payments  bond  fide  made,  ib.  1355. 

notice  of,  ib. 

provisions  of  2  &  3  Vict.  c.  29,  ib. 

trading  by  builders,  il).  1345. 

joint  and  separate  property,  ib.  1350. 

farmer,  ib.  1345. 
what  passes  to  assigne.ss,  ib.  1350. 
auctioneer,  ib.  1345. 
bill  broker,  ib. 

trover  by  assignees,  ib,  1351. 
single  act  of,  ib.  1345. 
order  and  disposition,  ib.  1352. 
act  of,  otherwise  absent  him.self,  ib.  1346. 
denial  to  creditor,  ib. 
fraudulent  conveyance,  ib.  1347. 
fraudulent  preference,  ib. 
concerted,  ib.  1348. 
petitioning  creditor's  debt,  ib. 
depositions,  admissibility  of,  ib.  1344. 
trading,  what  sufficient,  ib. 
before  commission,  not  presumable,  ii.  185. 
proof  of  title  to  sue  as  assignees,  ii.  120. 
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when  necessary,  ii.  120. 
proof  of  the  commission  or  fiat,  ii.  121. 
action  by  assignees  under  separate  commissions,  ii.  123. 

under  joint  commission,  ib. 
proof  where  no  notice  has  been  given  under  the  statute  of  disputing 

the  connuission,  ib. 
proof  where  due  notice  has  been  given,  ib. 
proof  by  depositions,  ii.  125. 
of  the  trading,  ii.  126. 
what  persons  liable,  ii.  127. 
intention  to  trade,  ib. 
proof  of  the  act  of  bankruptcy,  ii.  129. 
intention,  &c.  ii.  131. 
declaration  cotemporary  with  the  act,  ib. 
departing  the  realm,  ii.  132. 
inference  of  intention  to  delay,  ii.  133. 
mere  act  of  departure  insufficient,  ib. 
departure  from  the  dwelling-house,  ii.  133,  134. 
otherwise  absenting  himself,  ii.  134. 
intention,  ib. 
beginning  to  keep  house,  ii.  135. 

evidence  of,  ib. 
denial  to  creditors,  ii.  136. 
intention,  ii.  137. 

proof  of  actual  delay  unnecessary,  ii.  135. 
intention,  a  question  oi  fact,  ib. 
yielding  himself  to  prison,  ii.  137. 
fraudulent  conveyance,  ii.  138. 
proof  of  the  conveyance,  ib. 

that  it  was  fraudulent,  ii.  138,  139. 
fraud  in  law,  ib. 
fraud  in  fact,  ib. 

proof  of  privity  to  a  fraudulent  deed,  ii.  144,  145. 
fraudulent  preference,  ii.  140,  141. 
compulsion,  ii.  142. 
importunity,  ib. 

continuance  in  possession,  ii.  144. 
lyiijg  in  prison  for  two  months,  ii.  145. 

evidence  of,  ib. 
escape  after  arrest,  ib. 

proof  of  aiTest  or  detention,  ib. 
relation  of  the  act  of  bankruptcy  to  the  time  of  arrest,  ib. 
jyetitioning  creditor's  debt,  ii.  146. 
nature  of  the  debt,  ii.  146,  147. 

debt  sufficient,  though  time  of  credit  has  not  expired,  when,  ii.  148. 
interest  cannot  be  added,  ib. 
part-payment  of  debt,  ii.  148,  149. 
judgment  creditor,  ii.  149. 
unliquidated  damages,  ib. 
warrant  of  attorney,  ib. 
admission  by  the  bankrupt,  ib. 
entries  before  the  bankruptcy,  ib. 
evidence  to  show  prior  existence  of,  ib. 
joint  creditors  njHst  join  in  petition,  ii.  146. 
dtbt  due  to  petitioner  as  assignee,  ii.  150. 
evidence  by  wuy  of  admisssion  of  the  bankruptcy,  ii.  lol. 
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proof  of  the  assignment,  ii.  151. 
evidence  by  assignees  in  particular  actions,  ii.  152. 

trover,  ib. 
reputed  ownership,  ii.  153,  154,  155,  156,  157,  158,  159. 
proof  in  answer,  ii.  159. 
that  actual  possession  cannot  be  given,  ib. 
possession  as  executor,  ib. 

as  banker,  ib. 
reputation  and  usage,  ii.  162. 
stoppage  in  transitu,  ib. 

title  in  the  trader,  ib.  , 

termination  of  the  transitus,  ib. 
property  in  a  banker,  ii.  163,  164,  165. 
evidence  in  disaffirmance  of  a  bankrupt's  acts,  ii.  169,  170. 
notice  of  prior  act  of  bankruptcy,  ii.  169. 
statute  6  Geo.  4,  c.  16,  s.  81,  ib. 
money  had  and  received,  ib. 
notice  of  insolvency,  ii.  173. 
voluntary  preference,  ii.  140. 
evidence  of,  ib. 
presumptive,  ib. 
onus  probandi,  ib. 
defence  of  actions  brought  by  assignees,  ii.  173. 
denial  of  their  character,  ib. 
nonjoinder  of  co-assignee,  ib. 
joint  commission,  separate  property,  ib. 
depositions,  ii.  121. 
prior  act  of  bankruptcy,  ii.  174. 
Stat.  6  Geo.  4,  c.  16,  s.  19,  ii.  170. 
payment  of  money  to  the  petitioning  creditor,  ii.  174. 
proof  to  impeach  the  debt,  ib. 
to  impeach  the  act  of  bankruptcy,  ii.  175. 
concerted  commission,  ib. 
evidence  to  impeach  the  right  of  action,  ib. 
set-off,  ii.  177. 

declaration  in  assumpsit  affirms  the  act,  ib. 
mutual  credit,  ib. 

Stat.  5  Geo.  3,  c.  32,  s.  28,  ii.  178. 
Stat.  6  Geo.  4,  c.  16,  s.  50,  ib. 
proof  as  to  time  when  set-off  occurred,  ib. 
of  discharge,  ii.  179. 
by  one  assignee,  ib.  ' 

actions  against  commissioners,  assignees,  &c.  ib. 
against  commissioners,  ii.  180. 
for  imprisonment,  ib. 
must  prove  restraint,  ib. 
liability  of  assignees  on  lease  to  bankrupt,  ib. 
defence  by  assignees,  ii.  181. 
under  the  general  issue,  ib. 
action  by  the  bankrupt,  ii.  182. 

insolvency  of  plaintiff  no  defence,  ib. 

or  that  he  is  an  uncertificated  bankrupt,  ib.  ••      oi    i ao 

defence  by  assignees  against  an  action  by  the  bankrupt,  u.  181,  18i. 
the  steps  of  bankruptcy  Avhen  to  be  proved,  ii.  181. 
or  an  admission  by  the  plaintiff,  ib. 
proof  of  surrender  not  sufficient,  ib. 
5  N  3 
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actions  by  and  aguinst  a  bankrupt,  ii.  18-2,  18i3. 
defence  by  bankrupt,  ib. 
plea  of  certificate,  ib. 
Stat.  6  G.  4,  c.  16,  s.  126,  eflect  of,  ib. 
certificate  obtained  after  coramencenient  of  action,  ib. 
effect  of  certificate,  ib. 
costs  of  action,  ii.  184. 
are  accessary  to  the  original  debt,  ib. 
bankruptcy  subsequent  to  couiniencenient  of  action,  ib. 
effect  of  certificate,  ib. 
in  case  of  surety,  ii.  186. 
Stat.  49  G.  3,  c.  121,  ib. 
under  a  joint  commission,  ib. 
unliquidated  damages,  ib. 
foreign  certificate,  ib. 
effect  of,  ib. 
evidence  in  answer  to  certificate,  ib. 
concealment  of  effects,  ib. 
fraud,  ib. 

under  second  commission,  ib. 
Stat.  6  G.  4,  c.  16,  s.  127,  ib. 
evidence  of  former  bankruptcy,  ii.  187. 

action  brought  before  dividend  under  second  commission,  ib. 
compounding  with  creditors,  ii.  188. 
delivery  of  estate  and  effects,  and  release,  ib. 
discharge  under  insolvent  act,  ib. 
gift  of  money  to  creditor  to  sign  certificate,  ib. 
subsequent  promise  to  pay,  ib. 
promise  made  before  certificate  obtained,  ii.  189. 
mere  admission  insufficient,  ib. 

proof  under  conmiission,  an  election  not  to  sue  at  law,  ib. 
discharge  from  lease,  accepted  by  assignees,  ib. 
indictment  against  a  bankrupt,  ii.  190. 
steps  of  bankruptcy  to  be  proved,  ib. 
allegation  of  commission,  ib. 
variance  from,  ib.  &  i.  493. 
indictment  for  perjury,  ib. 
perjury  befoie  the  conniiissioners,  ib. 
competency  of  witnesses,  ii.  190. 
of  the  bankrupt,  ii.  191. 
of  creditors,  ii.  193. 
of  assignees,  ii.  194. 
production  of  documents,  ib. 
•acquittal  of  one  who  proves  his  certificate,  not  allowed  in  order  to 

make  him  competent,  ib. 
action  to  recover  amount  fraudulently  received  beyond  a  composi- 
tion, ii.  84. 
partner,  suit  by  assignees  of,  iii.  802. 

admissions  by,  are  evidence  against,  although  he  might  have  de- 
murred, ii.  27. 
proof  of  acquiescence  under  his  commission,  ii.  24,  and  see  Bank- 
rupt. 
proof  that  cash  notes  came  into  hands  of  defendant  before  bank- 
ruptcy, incumbent  on  the  defendant,  ii.  178. 
proof  of  set-off  against  assignees  of,  iii.  993,  994. 
of  dates  of  notes  set-off,  iii.  993,  994, 
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BANKRUPTCY— con^irtwerf. 

commissioners'  power  to  summon  witnesses,  i.  86. 
assignees  of,  joinder  of,  ii.  2. 

BANNS, 

publication  of,  ii.  699,  700.  702. 

BAPTISM, 

register  of,  admissibility  of,  i.  243. 

register  of,  inadmissible  to  prove  age,  when,  i.  244, 

nol;  provable  by  register  of  foreign  chapel,  ib. 

or  of  a  dissenting  chapel,  ib. 

or  of  Guernsey,  ib. 

BARGAIN,  ^  ^      ^     ..    ^^^ 

meaning  of,  in  the  17th  sec.  of  the  statute  of  frauds,  u.  491. 

BARGAIN  AND  SALE, 

proof  of  enrolment  of,  i.  410. 

BARGAINEE, 

estate  rests  in,  before  enrolment,  ii.  335. 

BARGAINED  AND  SOLD, 

goods,  action  for,  iii.  1195. 

BARON.     See  Husband  and  Wife. 

BARRATRY, 

notice  of  particular  facts  to  be  proved,  u.  304. 
evidence  to  prove,  iii.  879. 

BARREN  LANDS, 

exemption  of,  from  tithes,  iii.  1093. 

BARRISTER.     See  Witness. 

BASTARD, 

liability  on  promise  to  support,  ii.  186. 

order  of  filiation,  form  of,  ii.  196. 

character  of  reputed  child  acquired  by,  ib. 

after  death  of  parties,  marriage  not  questionable,  ii.  198. 

ill-fame  of  mother  admissible,  when,  ii.  199. 

declarations,  evidence  of,  ii.  200. 

reputed  father  not  compellable  to  give  evidence,  when,  ii.  201. 

BASTARDY, 

trial  of,  by  certificate,  ii.  196.  302.  ^     - 

of  child  born  in  wedlock,  ib. 

proof  of  non-access  in  such  case,  ib. 

separation  by  consent,  effect  of,  ii.  197. 

divorce  a  mensa  et  thoro,  ib. 

proof,  natural  impossibility,  by  ancient  law,  ib. 

ante-nuptial  conception,  ib. 

proof  of  nullity  of  marriage,  ib. 

of  divorce  ^  vinculo,  ib. 

legitimacy  of  posthumous  child,  ii.  198. 

character  of  the  mother,  ib. 

birth  after  second  marriage,  ib. 

competency,  ii.  199. 

of  parents,  ii.  199. 

cannot  prove  non-access,  ii.  200. 
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BASTARDY— continued. 

as  to  adultery,  ib. 

access,  ib. 
declaration  of  mother,  ib. 
cohabitation  and  repute,  ib. 
declarations  of  deceased  parents,  ib. 

as  to  what  points  admissible,  ii.  199,  200. 
examination  of  pregnant  women,  ii.  201. 

issue  cannot  be  bastardized  by  sentence  after  death  of  parties,  i.  288^. 
evidence  as  to  the  mother's  character,  when  admissible,  ii.  305. 
money  paid  by  putative  father  of,  when  recoverable,  ii.  91. 
non-access,  app.  ii.  iii.  1360. 
of  person  born  in  Scotland,  ib. 
provision  of  statute  4  &  6  W.  4,  c.  36,  ib. 

BATTERY, 

usually  included  in  false  imprisonment,  iii.   1113.     See  Assault — 
Trespass. 

BEARER, 

mere,  of  money  not  suable,  ii.  83. 

of  money  not  liable  to  assignees,  when,  ii.  169. 

BEECH, 

may  be  timber  by  custom,  ii.  359. 

BEGINNING  TO  KEEP  HOUSE, 

act  of  bankruptcy,  when,  ii.  135. 
in  case  of  partners,  ii.  136. 

BENEFICE, 

curacy  augmented  is  a  benefice,  iii.  944. 

BENEFIT  OF  CLERGY, 

eilect  of,  in  restoring  competency,  i.  97. 

BEST  EVIDENCE, 

rule  as  to,  i.  500. 

principle  of,  ib. 

application  of  the  maxim  to  cross-examination  as  to  written  matters, 

i.  199. 
comparative  nature  of  the  rule,  i.  501. 
does  not  apply  when  the  superior  evidence  fails,  ib. 
or  where  no  presumption  of  fraud  arises,  i.  501,  502,  503. 
nor  in  case  of  an  admission  by  a  party,  i.  503. 
excludes  oral  evidence  to  prove  a  writing,  i.  500. 
distinction  between  secondary  and  defective  evidence,  i.  505. 
in  case  of  written  document,  app.i.  634. 

BEYOND  SEAS, 

marriage,  proof  of,  ii.  704. 

BIBLE, 

entries  in,  admissible  in  case  of  pedigree,  iii.  842. 

BIDDING, 

fraudulent  at  a  sale,  effect  of,  iii.  1212. 

BIGAMY.     See  Polygamij. 
proof  of  marriage,  ii.  698. 
indictment  for,  proof  of  marriage,  ii.  309. 


INDEX.  1657 

BIGAMY — continued. 

admission  as  to  marriage,  whether  evidence,  ii.  25. 
conviction  for,  effect  of  as  to  first  marriage,  ii.  702. 

BILL  IN  EQUITY, 

evidence  against  the  plaintiff',  ii.  25. 
admissible  in  proof  of  pedigree,  iii.  836. 

BILL  AND  ANSWER, 

evidence  when,  in  tithe  suit,  iii.  1089. 

BILL  OF  EXCEPTIONS, 

where  it  lies,  i.  526. 

on  what  founded,  ib. 

Stat.  13  Ed.  1,  s.  31,  i.  526,  527. 

provisions  of  the  stat.,  ib. 

time  of  tendering  the  bill,  i.  528. 

form  of  the  bill,  ib. 

course  of  proceeding  upon  it,  i.  529. 

containing  part  only  of  a  lease,  app.  i.  635. 

BILL  OF  EXCHANGE, 

proof  how  it  differs  from  that  of  other  contracts,  ii.  201. 
action  by  the  payee  against  the  drawer  or  acceptor,  ii.  202. 
production  of  the  note  or  bill,  ii.  202,  203. 
proof  of  the  making  or  accepting,  ii.  203. 

by  the  attesting  witness,  ib. 

variance  as  to  hand-writing,  ii.  204. 
identity  of  defendant,  ib. 
Stat.  1  »fe  2  Geo.  4,  c.  78,  s.  2,  ib. 
drawing  of  bill  admitted  by  the  acceptance,  when,  ib. 
acceptance  by  several,  ib. 
implied  authority,  ii.  205. 
where  one  suffers  judgment  by  default,  ib. 
admission  by  one  of  several,  ib. 
proof  of  acceptance  by  an  agent,  ib. 
time  of  acceptance,  ii.  206. 
collateral  acceptance,  ib. 
presumptive  evidence  of  acceptance,  ii.  207. 
acceptance  by  mistake,  ii.  208. 

conditional  acceptance,  ib.  " 

Stat.  1  &  2  Geo.  4,  c.  78,  ib. 

identity  of  payee  where  bill  is  drawn  in  blank,  ii.  210. 
proof  by  admission,  ib. 

proof  that  acceptance  was  cancelled  by  mistake,  ii.  211. 
objections  previous  to  reading  of,  ib. 

want  of  stamp,  ib. 

cancellation,  ib. 
variance,  ib. 

date,  ib. 

name,  ib. 

parties,  ii.  213. 

in  legal  effect,  ib. 

in  allegation  of  signature,  ib. 

direction,  ib. 

consideration,  ib. 

allegation  of  delivery,  ii.  214. 

of  acceptance  in  action  against  drawer,  ib. 
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BILL  OF  EXCHANG'lL— continued. 
indorsements,  ii.  214. 
presentment,  ib. 
by  an  indorsee  against  the  maker  or  acceptor,  ib. 
proof  of  transfer,  ii.  215. 
by  a  bankrupt,  ii.  217. 
an  executor,  ib. 
a  trustee,  ib. 
a  feme  covert,  ib. 
infant,  ib. 

variance  in  proof,  ib. 
special  indorsement,  proof  of,  ii.  218. 
indorsement  in  blank,  ib. 
transfer  by  delivery,  ib. 

proof  of  money  paid  to  subsequent  indorsee,  ii.  219. 
delivery  for  special  purpose,  ib. 
by  one  of  several  partners,  ib. 
superseding  evidence,  ib. 
proof  of  value,  where  necessary,  ii.  220. 
effect  of  notice  to  prove  value,  ii.  221. 
by  payee  against  the  draxver,  ii.  221,  222. 
essentials  of  proof,  ib. 
drawing  of  the  bill,  ib. 
proof  of  presentment,  ib. 
time  of  presentment,  ii.  223. 
place,  ib. 

proof  of  drawee's  default,  ib. 
notice  to  the  drawer,  ib. 
general  rule,  ib. 
by  whom  given,  ib. 
when,  ib. 

foreign  bill,  ii.  228. 
writing  not  necessary,  ib. 
by  the  post,  ii.  227. 
form  of  notice,  ii.  228. 
to  one  of  several,  ii.  229. 
evidence  in  excuse  of  notice,  ib. 
want  of  effects,  ii.  229,  230. 
absence,  ii.  230. 
knowledge  of  drawer,  ib. 

declaration  by  drawee,  evidence  of  want  of  effects,  ii.  230. 
ignorance  of  draAver's  residence,  ib. 
evidence  to  disprove  loss  from  want  of  notice,  not  admissible, 

ii.  231. 
expectation  of  assets,  ib. 
fluctuating-  accounts,  ib. 
notice  not  dispensed  with,  when,  ib. 
protest,  proof  of,  when  necessary,  ii.  232. 
by  an  indorsee  against  the  drawer,  ii.  233. 
particulars  of  proof,  ib. 
indorsement,  ib. 
by  an  agent,  ib. 
by  an  indorsee  against  an  indorser,  ib. 
particulars  of  proof,  ib. 
indorsement  by  defendant,  ii.  234. 
what  it  proves?,  ib. 
evidence  of  indorsement,  ib. 
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BILL  OF  EXCHANGE— conei/iMerf. 
presentment,  ii.  '234. 
dishonour,  ib. 
notice,  ib. 
time  of,  ib. 

excuse  for  want  of  notice,  ii.  235. 
protest,  ii.  237. 
variance,  ib. 
presumptive  evidence  in  case  of  bills,  ib. 
part  payment,  ib. 
application  for  time,  ib. 
knowledge  of  default,  ib. 
promise  by  one  of  several  indorsers,  u.  239. 
made  under  ignorance  of  law,  ib. 
drawer  against  the  acceptor,  ib. 
proof  of  acceptance,  ib. 
presentment,  ib. 
payment  by  plaintiff,  ib. 
effects  in  hands  of  acceptor,  ib. 
acceptor  arjainst  the  drawer,  ib. 
drawing  of  the  bill,  ib. 

absence  of  consideration  for  acceptance,  u.  i.4U. 
payment  by  plaintiff,  ib. 
damages,  ib. 
interest,  ib. 
evidence  in  defence,  ii.  241. 

to  disprove  the  cj^ntract,  ib.  .     j     •    -ui^   :y, 

extrinsic  evidence  to  vary  the  contract  inadmissible,  ib. 

want  of  consideration,  ib. 

partial  failure  from  fraud,  &c.  ii.  247. 

illegality,  ib. 

Stat,  of  gaming,  ii.  246. 

of  usury,  ib. 
compounding  felony,  ib. 
penalties,  ib. 
fraud,  ii.  248. 
defect  of  title  in  the  plaintiff,  ib. 
satisfaction  of  the  bill,  ib. 
when  available,  ii.  249. 
lapse  of  time,  ib. 
to  one  of  several,  ib. 
release  of,  ib. 

effect  of,  ib. 
tender  after  the  day,  ib. 
discharge  by  laches,  ii.  250. 
by  giving  time,  ib. 

waiver,  ib.  i        ••    oko 

indorsement  after  the  bill  comes  due,  ii.  Zb6. 
want  of  stamp,  ii.  254. 

when  bill  has  altered,  ib. 
competency,  ii.  257.  ,.■,..,         ;u 

incompetency  of  party  to  prove  forgery  of  his  signature,  ib. 

of  a  drawer,  ib. 
maker,  ii.  258. 
acceptor,  ib. 
indorser,  ib. 
copartner,  ii.  260. 
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declaration  by  a  holder,  ii.  260. 

effect  of  a  bill  or  note,  in  evidence,  ii.  261. 
on  the  money  counts,  ii.  263. 

resort  to  the  common  counts,  ib. 

operation  of  bill  in  payment,  ii.  81.  265. 

property  in  bills  deposited  in  case  of  bankruptcy,  ii.  165. 

indorsee  competent  to  prove  usury,  ii.  11. 

stamp  on,  iii.  1042.     See  Stcanp. 
indorsement,  proof,  app.  ii.  iii.  1364. 
presentment  of  cheque,  ib. 
notice  of  dishonour,  ib. 
form  of  notice,  ib.  1365. 
excuse  for  want  of,  ib. 
collateral  liability,  ib. 
damages,  ib. 
verdict  on,  ib.  1 366. 
defence  to  action  on,  ib. 
want  of  consideration,  ib. 
illegality,  ib.  1369. 
satisfaction,  ib. 
giving  time,  ib.  1370. 
alteration,  ib.  1371. 
effect  of  in  payment,  ib. 
competency,  ib. 
what  amounts  to,  ib.  1362. 
right  to  begin  in  action  of,  ib. 
production  of  the  bill  or  note,  ib.  1363. 
acceptance,  proof  of,  ib. 
identity  of  payee,  proof  of,  ib. 
alteration,  ib. 

effect  of  not  alterable  by  parol  evidence,  when,  iii.  759. 
form  of,  ii.  201. 

lost  or  stolen,  evidence  in  action  on,  ii.  220. 
given  for  debt  estops  the  debtor,  when,  ii.  87. 
stolen  property  in,  iii.  1149. 

BILLS  OF  EXCHANGE, 

in  hands  of  bankers  pass  to  assignees,  when,  ii.  165. 

BILL  OF  LADING, 

evidence  of  property  in  goods  shipped,  ii.  284. 

negotiability  of,  ii.  267. 

proof  of  property  by  means  of,  iii.  871. 

effect  of  indorsement  of,  ib. 

stamp  on,  iii.  1044. 

indorsement  of,  destroys  the  right  of  stoppage  in  transitu,  ii.  163. 

evidence  of  authority  to  transfer,  iii.  872. 

not  conclusive,  when,  app.  ii.  iii.  1372. 

BILL  OF  MIDDLESEX, 

suing  out,  the  conmiencement  of  an  action,  when,  ii.  583. 

BILL  OF  SALE, 

by  the  sheriff,  is  evidence  of  the  taking,  iii.  1028. 
stamp  on,  iii.  1044. 

BILL 

to  perpetuate  testimony,  i.  322. 
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RTT  LS 

property  in  proceeds  of  in  case  of  bankruptcy,  ii.  161. 

RTRTH 

in  parish,  prm(^/acie  evidence  of  settlement,  iii.  998. 

concealment  of,  app.  ii.  iii.  1487. 

BISHOP, 

certificate  by,  ii.  302. 

reo-ister  of  evidence  as  to  custom,  i.  246. 

certificate  of  value  in  action  for  non-residence,  ui.  96o. 

judge  of  fitness  of  clerk  presented,  iii.  944. 

BLACK  ART.     See  tit.  Arson— Hundred— Malicious  Mischief. 

BLAME,  .  ,        ..,  ^.,   „,p 

attributable  to  plaintiff  excludes  action,  when,  in.  741.  74b. 

BLANK,  ,      .^  ....   „,, 

cannot  be  supplied  by  parol  evidence,  when,  iii.  754 
in  will  cannot  be  supplied  by  parol  evidence,  in.  /72. 

BODLEIAN  LIBRARY, 

agreement  in  book  of,  provable  by  copy,  i.  228. 
evidence  of  contents  of  books  in,  ib. 

BONA  NOTABILIA.     See  Executor. 
in  another  diocese,  effect  of,  ii.  442. 

BOND, 

proof  of,  ii.  268. 

breaches  of,  ib. 

annuity -bond,  ib. 

damages,  ii.  270. 

not  replacing  stock,  ii.  269. 

interest  on,  ib. 

evidence  in  defence,  ii.  270. 

plea  of  payment,  ib. 

presumption  of  payment,  i.  350. 

indorsements  on  bond,  effect  of,  ib. 

condition  of,  variance  as  to,  i.  448.  i^„j««tl, 

conditioned  for  securing  advances  by  partners,  discharged  on  death 
of  one,  when,  iii.  825. 

stamp  on,  iii.  1044. 

outstanding,  plea  of,  by  an  executor,  ii.  452. 

illegality  of  must  be  pleaded,  n.  270. 

indorsements  on,  effect  of,  lb.  n-,.       -    -.r.n 

performance  of  condition  of,  on  whom  the  proof  lies,  n.  269. 

damages  recoverable  by  trustee,  app.  ii.  iii.  1372. 

validity  of,  ib. 

construction  of,  ib. 

breach  of,  ib.  1373. 

surety  by  discharged,  when,  ib. 

satisfaction  of,  ib.  1374. 

on  bottomry,  ib. 

BOOKS, 

of  a  corporation,  i.  248. 

of  East  India  Company,  i.  228. 

of  Bank  of  England,  i.  228.  247. 
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BOOKS — continued. 

of  public  offices,  i.  228.  247. 

of  register  of  Navy-office,  i.  247. 

muster-book  of  ship,  ib. 

log-book  of  man  of  war,  ib. 

books  of  Queen's  Bench  and  Fleet  prisons,  i.  248. 
of  master  of  Queen's  Bench  office,  ib. 

kept  by  order  of  Chancellor,  ib. 

clerk  of  peace,  ib. 

poll-books  at  elections,  ib. 

of  ship,  i.  248. 

Heralds'  office,  i.  249. 

of  public  history,  i.  2-30,  251. 

of  admission  of  attornies,  evidence  by,  ii.  100. 

at  bankrupt  office,  evidence  when,  ii.  187. 

of  account,  evidence  when,  in  tithe  suit  of  vicar,  iii.  1091. 
BOOKSELLER, 

evidence  of  sale  by  agent,  ii.  42. 
BOROUGH  ENGLISH, 

custom  of.     See  Custoni,  ii.  357. 
BOTTOMRY  BOND, 

valid,  when,  app.  ii.  iii.  1374. 
BOUGHT  AND  SOLD  NOTES, 

by  the  broker,  the  proper  evidence  of  the  contract  of  sale,  iii.  1190. 

sale  note,  alteration  in  effect  of,  iii.  1197. 
BOUNDARY, 

evidence  of,  i.  33.  181. 

of  parishes  and  manors,  evidence  of,  ib. 

tradition  as  to,  ii.  697. 

evidence  to  prove,  app.  i.  601. 

verdict  admissible,  when,  ib. 

reputation  as  to,  admissible  when,  ib. 

perambulations,  admissible  when,  ib.  602. 

BREACH, 

of  covenant,  proof  of,  ii.  340,  347. 

of  assumpsit,  proof  of,  ii.  56.  100. 

assignment  of,  ii.  268. 

states  &  9  W.  3,  c.  11,  s.  8,  ib. 

of  condition,  to  be  assigned,  when,  iii.  852. 

when  there  is  a  stipulation  as  to  amount,  ib. 

damages  assessable  on,  under  the  common  venire,  ii.  269. 

BRIBERY, 

Stat.  2  G.  2,  c.  24,  ii.  271. 

evidence  to  prove  that  A.  B.  was  a  candidate,  ib. 

variance,  ib. 

competency,  ii.  11. 

evidence  in  action  for,  ii.  25. 

offer  of  bribe  is  evidence  of  the  right  to  vote,  ib. 

proof  of,  app.  ii.  iii.  1374. 

reward,  what  is,  ib.  1375. 

BRIDGE, 

evidence  of  being  a  public  bridge,  ii.  272. 
proof  in  defence,  ii.  274. 
by  county,  on  plea  of  not  guilty,  ib. 
special  plea  by  a  county,  ib. 


INDEX.  1GG3 

B  R I D  G  E — con  tin  u  ed. 

prescription,  ii.  274,  275. 
liability  ratione  tenurcEj  ib. 
defence  by  private  individual,  ib. 
competency,  ib. 
liability  of  company  for  non-repair  of,  app.  ii.  iii.  1375. 

to  repair  highway  at  each  end,  ib. 
public  road  at  each  end  of,  repairable  by  the  county,  ii.  527. 
property  in  materials  of,  ii.  272. 

BROKER, 

proof  of  authority  of,  ii.  42,  43. 

proof  of  determination  of  authority,  iii.  1220. 

evidence  of  sale  by,  iii.  1196. 

proved  by  bought  and  sold  notes,  ib. 

secus,  if  they  differ,  iii.  1197. 

in  selling  goods  without  disclosing  the  name  of  his  principal,  acts 

beyond  his  authority,  iii.  995. 
set-off  by,  ib. 

payment  to,  where  valid,  iii.  821. 
authority  of,  revocable,  ii.  493. 
is  the  agent  of  both  parties  to  a  sale,  ib. 
book  of  evidence  of  contract,  ib. 
debt  of,  may  be  set  off,  when,  iii.  995. 

BULL  OF  POPE, 

when  evidence,  i.  242.     See  Tithes. 

BURGLARY, 

evidence  of  breaking,  ii.  276. 
constructive  breaking,  ii.  277. 
entry,  ib. 
dwelling-house,  ii.  278. 

inhabitancy,  ib. 

animus  revertend,  ib. 
extent  of  dwelling-house,  ii.  279. 
ownership,  ib. 
night-time,  ii.  280. 
intent,  ib. 

principal  and  accessory,  ii.  282. 
proof  of  breaking,  app.  ii.  iii.  1376. 
property,  ib. 
autrefoits  acquit,  ib.  1377. 

BURIAL  FEES, 

paid  over,  when  recoverable,  ii.  88.     See  app.  ii.  iii.  1377. 
BURNING.     See  Arson. 
BURTHEN  OF  PROOF.     See  Onus  Probandi. 

BYE-LAW, 

proof  of,  iii.  947. 

CALENDAR, 

noticed  by  the  courts,  i.  509. 

CALICO  PRINTER, 

lien  of,  ii.  648. 

CAMDEN.     See  History, 
CANAL, 

rating  of,  app.  ii.  iii.  1568. 
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CANAL  COMPANY, 

action  against,  for  a  nuisance,  iii.  1232,  1253. 

CANAL  NAVIGATION. 

shares  not  good,  &c.  within  the  statute  of  frauds,  ii.  487. 

CANAL  SHARES, 

in  case  of  bankruptcy,  ii.  154. 

CANCELLATION, 

ofwill,  iii.  1286.     See  Will. 

by  rasure,  i.  369. 

of  deed  destroys  title,  when,  ii.  379. 

of  bill  of  exchange,  ii.  211. 

CANDIDATE, 

proof  of  being,  ii.  271. 

CAPACITY, 

of  an  infant,  ii.  558. 

of  a  testator,  evidence  as  to,  iii.  1276. 

to  make  a  will,  ib. 

to  commit  a  crime,  iii.  1277. 

CAPIAS  AD  RESPONDENDUM, 

in  the  Common  Pleas,  proves  the  commencement  of  the  action,  iii 
1076. 

CAPTION  OF  SEISIN, 

by  Duke  of  Cornwall,  i.  235. 

CAPTION, 

proof  of,  on  charge  of  larciny,  ii.  604. 

CAPTURE.     See  Policy. 

CARRIER, 

particulars  of  proof,  in  actions  against,  ii.  282. 

contract,  ib. 

implied  contract,  ii.  283. 

express  contract,  ib. 

parties,  ii.  284. 

variance,  i.  408,  ii.  284. 

proof  of  delivery,  ii.  286. 

of  loss,  ib. 

promise  by  book-keeper,  ib. 

proof  of  loss  will  not  sustain  trover,  ib. 

proof  in  defence,  ii.  287. 

for  what  losses  liable,  ib. 

loss  by  act  of  God,  ib. 

limitation  of  responsibility,  ib. 

proof  of  notice,  ii.  288. 

by  advertisement,  ii.  289. 

different  notices,  ib. 

proof  in  reply  to  notice,  ii.  292. 

negligence,  ib. 

notice  of  value,  ib. 
fraud,  ib. 

action  against  coach-owner  for  injury  to  a  passenger,  ii.  295. 
defence  by,  on  an  action  of  trover  by  vendor,  iii.  1166. 
admission  by  payment  of  money  into  court,  iii.  830. 
lien  of,  ii.  647. 
averment  of  readiness  to  pay  for  carriage,  app.  ii.  iii.  1377. 
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CARRIER — conthmed. 

priority  of  contract,  app.  ii.  iii-  1377. 
defence  by,  ib. 

special  plea,  when  necessary,  ib. 
delivery>f  goods  to,  effect  of,  ii.  284. 
evidence  by,  under  plea  of  not  guilty,  n.  287. 
delivery  of  goods  to  a,  delivery  to  a  vendee,  when,  ui.  1206. 

H::^:^on  of  Lponsibility,  by  stat.  U  G.  4  and  1  W.  4,  c.  68,  ii.  294. 

CASE,  ACTION  ON. 

variance,  ii.  298. 

material  averment,  ib.  . 

contracts,  averment  of,  ib.     See  tit.  Variance. 

extent  and  magnitude,  ii.  299. 

parties,  ii.  297. 

time,  ii.  298. 

place,  ib. 

agency,  298,  299. 

sums,  dates,  &c.  ii.  299. 

damages,  ib. 

proof  in  bar,  ii.  300. 

evidence  in  defence,  ib. 

defence  under  general  issue,  ii.  392. 

'^'^^rp'ecial,  sufficient  if  circumstances  can  be  found  from  winch  the  Court 
can  infer  facts,  i.  511. 
for  counsel's  opinion  where  evidence,  i.  dJT. 
proper  form  of  action,  when,  app.  u.  m-  1-378. 

variance  in,  ib.  ■••    nnr> 

in  what  respect  differs  from  trespass,  in.  UOO. 

CATHOLIC  PRIEST, 

marriage  by,  valid,  when,  ii.  704. 

CASUAL  PAUPER, 

claim  for  attendance  on,  ii.  70. 

CATTLE 

proof  of  being  levant  and  couchant,  ii.  318,  319. 
commonable  what,  ii.  815. 
proof  on  an  indictment  for  maiming,  u.  6J4^ 
returning  from  pasture,  provision  as  to,  n.  8u. 

CAUSE  ofacfio??.     ^ee  Limitations.  i    •    ^on 

plain/ift-may  recover  on  cause  of  action  not  stated  by  counsel,  i.  430. 

CAUSE,  PROBABLE, 

question  of  law,  when,  i.  522. 
of  fact,  when,  ib.  ...      ^ 

proof  of,  in  reference  to  the  court,  <Scc.  lu.  lU/- 
in  suit  in  the  Common  Pleas  at  Lancaster,  ib. 

CAUSING, 

to  be  taken,  evidence  of,  ii.  694. 

CAVEAT  EMPTOR, 

maxim  of  law,  iii.  1213. 
application  of  the  maxim,  iii.  1237. 

CELLAR,  ...   ^ 

nuisance  by  leaving  open  ilap  oi,  lu.  /34. 
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CERTIFICATE, 

admissibility  of,  when  made  by  persons  in  authority,  i.  242. 

by  chirographer,  ib. 

copies  by  officers  of  court,  i.  242. 

entries  of  returns  under  stat.  7  &  8  W.  3,  c.  7,  s.  5,  ib. 

of  conviction  of  felony,  ii.  302. 

Stat.  3  &  4  W.  &  M.,  c.  9,  8.  7,  ib. 

of  uttering-  counterfeit  coin,  ib. 

Stat.  15  G.  2,  c.  28,  s.  9,  ib. 

of  former  conviction,  ib. 

Stat.  6  G.  1,  c.  23,  s.  G,  ib. 

7  &  8  G.  4,  c.  28,  s.  11,  ib. 

in  general  when  admissible,  il). 

of  court,  in  nature  of  an  adjudication,  ib. 

of  bishop,  ib. 

of  magistrates,  ii.  302. 

of  customs,  ib. 

of  discharge  of  insolvent  debtor,  ib. 

of  settlement,  execution  of,  ib. 

parish,  ii.  22. 

trial  of  bastardy,  by.     See  Bastardy. 

indorsement  of  enrolment  on  deed  of  bargain  and  sale,  ii.  242. 

trial  by.      See  Bastardy. 

entry  by  clerks  of  Crown,  under  stat.  7  &  8  W.  3,  c.  7,  s.  50,  i.  242. 

parish  where  evidence,  ii.  22. 

where  conclusive,  ib. 
of  settlement  not  provable  by  parish  book,  i.  24G. 
unlawfully  returning  without  one,  conviction  for,  ii.  585. 
of  vice-consul,  not  admissible,  iii.  893. 
of  attorney,  when  to  be  proved  in  action  by,  ii.  ion. 
omission  to  take  out,  effect  of,  ib. 
action  for  obtaining  bankrupt's,  ii.  108. 

under  a  joint  commission,  available  in  respect  of  separate  debt,  ii.  180. 
not  a  bar  when,  ib. 

in  an  action  for  unliquidated  damages,  ib. 
foreign,  effect  of,  ii.  180. 
proof  in  answer  to,  ii.  180,  187. 

gaming,  &c.  ib. 
fraudulent  promise,  ii.  187. 

proof  of  discharge  under,  when  there  is  a  variance  in  name,  ii.  185. 
plea  of,  by  a  bankrupt,  ii.  182. 

when  obtained  after  the  commencement  of  the  action,  ii.  183. 
effect  of,  ib. 

debt  bound  by,  Avhen,  ii.  184,  185. 

verdict  before,  but  judgment  after  act  of  bankruptcy,  ib. 
provision  of  0  G.  4,  c.  10,  s.  51,  as  to  credit  given  before,  in  respect 

of  sum  payable  after  bankruptcy,  ib. 
proof  of,  on  information  under  the  Game  Act,  ii.  501. 
ojifiission  of  attorney  to  take  out,  ii.  111. 
what  amounts  to,  ib. 
in  bankruptcy,  effect  of,  ii.  184. 
of  conformity  under  a  fiat,  proof  of,  ii.  183. 
of  speaker,  presumption  as  to,  app.  ii.  iii.  1378. 
election  of  party  suing  on  as  to  the  defendant,  ib. 
of  British  consul  abroad  inadmissible,  iii.  893. 


INDEX. 


1G67 


CERTIFICATED  BANKRUPT, 

promise  by,  must  be  in  writing,  n.  79. 
liability  of  a  new  promise,  ii.  70. 

CERTIORARI, 

removal  of  a  record  by,  i.  223. 

CHALLENGE  of  a  juror,  i.  194. 

CHAMBERS  in  Lincoln's  Inn,  admission  to,  ii.  437. 

CHANCEL, 

repairs  of,  by  whom  made,  iii.  864. 
in  London  by  churchwardens,  ib. 

CHANCELLOR, 

books  kept  by  order  of,  when  evidence,  i.  248. 
CHANCERY,  answer  in,  admissibility  of,  i.  332.     See  tit.  Judgment. 

CHAPEL, 

proof  of  marriage  in  a,  ii.  699. 
marriage  in,  when  legal,  ii.  699-702. 

CHAPELWARDEN, 

liability  of,  ii.  2.     See  Churchwarden. 

CHAPLAIN, 

proof  of  appointment,  iii.  965. 

CHARACTER, 

moral  character  in  society,  ii.  303. 
when  evidence  in  criminal  cases,  ii.  304. 
nature  of  the  evidence,  ib. 
in  civil  proceedings  when  admissible,  ib. 
information  to  recover  penalties,  ib. 
action  of  slander,  ib. 
of  third  person,  ii.  305. 
of  mother,  in  case  of  bastardy,  ib. 
of  prosecutrix,  in  case  of  rape,  ib. 
with  a  view  to  lessen  damages,  ib. 
in  action  for  adultery,  ib. 
for  malicious  prosecution,  ii.  306. 
of  good  character  not  admissible  by  plaintiff,  ib. 
in  case  of  seduction,  iii.  990. 
evidence  of  special  character,  ii.  307. 
in  case  of  peace  officers,  &c.  ib. 
excise  and  custom-house  officers,  ib. 
surrogate,  ib. 
physician,  ib. 
attorney,  ii.  308. 
direct  proof,  ib. 
proof  by  admission,  ib. 
of  witness,  when  it  may  be  confirmed,  i.  221. 
by  proof  that  he  has  given  the  same  account  before,  ib. 
of  witness,  cannot  be  impeached  by  the  party  who  calls  him,  i.  215. 
of  witness,  when  impeached,  maybe  supported  by  general  evidence, 

i.  221. 
of  instrumentory  witness,  may  be  confirmed  when,  ib. 
of  wife,  when  evidence  in  action  for  crim.  con.,  ii.  355. 
in  case  of  rape,  iii.  951. 

badness  of,  evidence  in  defence  of  an  action  for  breach  of  promise  ot 
marriage,  ii.  707. 
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CHARACTER— continued. 

for  chastity,  in  action  for  seduction,  iii.  991. 
of  witness,  impeachable  by  general  evidence  only,  i.  211. 
variance  from  allegation  of,  i.  450.  473. 
evidence  of,  in  case  of  seduction,  iii.  990. 
in  action  for  malicious  prosecution,  evidence  of,  ii.  685. 
proof  of,  by  physicians,  «S:c.  in  case  of  libel,  ii.  f)27. 
good,  of  attorney  not  receiveable  although  attempted  to  be  impeached 
on  cross-examination,  app.  ii.  iii.  1378. 

CHARGES,  ■* 

to  juries,  observation  on,  i.  537,  538. 

CHARTER, 

proof  of  acceptance  of,  iii.  947. 
cannot  be  partially  accepted,  iii.  948. 

admissibility  of  extrinsic  evidence  to  explain  the  terms  of,  iii.  775. 
CHARTERPARTY, 

contract,  condition,  precedent,  ii.  GS. 

CHARTULARY, 

of  abbey,  proof  by,  i.  385. 
proof  of  custody  of,  ib. 
CHATTEL, 

annexed  to  the  freehold,  becomes  the   property  of  the  owner  of  the 

freehold,  iii.  866. 
ordered  to  be  made  property  in  during  the  making,  iii.  1148. 

CHATTEL  REAL, 

proof  of  title  to,  by  demise,  ii.  409. 

CHEQUE, 

delivery  of,  evidence  of  what,  ii.  26.3. 
time  allowed  for  presentment  of,  ii.  222. 
rule  as  to  presentment  of,  ib. 
presentment  of,  app.  ii.  iii.  1364. 
CHIEF  CLERK, 

of  company,  instrument  of  binds  the  company,  when,  ii.  42. 

CHILD, 

competency  of,  iii.  950. 

cannot  give  evidence  unless  he  be  sworn,  i.  24. 

a  husband  not  liable  to  maintain  wife's  children  bv  a  former  husband 
ii.  546.  *  ' 

CHIROGRAPH, 

of  fine,  admissible  why,  225. 
evidence  of  it,  ii.  457. 
proof  by,  iii.  964. 

CHIROGRAPHER, 

an  authorized  officer,  i.  225. 
certificate  of,  i.  242. 

CHRONICLES, 

of  public  history,  admissibility  of,  i.  250. 
CHURCH, 

frediold  of,  is  the  incumbent's,  iii.  866.     See  Pew—Prescription— 

I  lines.  '■ 

parish,  maniage  iu  proof  of,  ii.  698. 
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CHURCHWARDEN.     See  Overseer. 

authority  to  dispose  of  seats  in  a  church,  iii.  863. 

ejectment  by,  ii.  413. 

title  of,  as  landlords,  may  be  denied  when,  iii.  974. 

when  liable  to  be  sued,  ii.  2.  413. 

liability  of,  on  contract,  iii.  1171.  .. 

a  trespasser,  in  executing-  a  distress  for  an  illegal  rate,  ii.  4dS. 

book  of,  entry  in,  evidence  of  reputation,  i.  245. 

parish  lands  vested  in  when,  notwithstanding  the  stat.  4  ite  5  wm.  *, 

c.  76,  and  5  &  6  Will.  4,  c.  69,  s.  3,  app.  ii.  m.  1378. 
protection  under  stat.  24  Geo.  2,  c.  44,  ib.  1379. 
election  of  voters  cannot  legally  be  excluded,  ib. 
entitled  to  be  sworn  in  by  archdeacon,  ib. 
ejectment  by,  ii.  413. 

suit  for  money  paid  parties,  ii.  2.  . ,    ,  .    *     i,„„ 

title  of  to  land  may  be  disputed  by  one  who  has  paid  them,  but  when, 
iii.  974. 

CINQUE  PORTS, 
custom  of,  ii.  359. 

CIRCUITY  OF  ACTION, 

defence  when,  ii.  105. 

CIRCUMSTANCES, 

means  of  judging  in  case  of  conflict  of,  i.  586. 

CIRCUMSTANTIAL  EVIDENCE, 

grounds  of,  i.  55.  ••    oio 

general  rule  as  to  the  admissibility  of  collateral  facts,  ii.  312. 
distinction  between  a  mere  presumption  and  presumptive  or  circum- 
stantial evidence,  i.  558. 
force  of  circumstantial  evidence,  i.  561. 
necessity  for  relying  on  it,  i.  558. 
caution  respecting  the  use  of  it,  ib. 
grounds  of  circumstantial  proof,  i.  559. 

philosophical  proofs  as  to  relations  between  cause  and  effect,  i.  561. 
different  kinds  of  coincidences,  i.  562. 
mechanical,  ib. 
moral  i.  563. 

foundation  of,  ib. 

examples  of,  ib.  .  ,     ,       .    . 

omission  to  produce  evidence  beneficial  to  the  party  who  has  it  in 

his  powder,  ib. 
substitution  of  weaker  for  stronger  evidence,  i.  564. 
spoliation,  ib. 

observations  on  the  Douglas  cause,  ib. 
fabrication  of  evidence,  ib. 
corruption  of  evidence,  ib. 
caution  to  be  observed,  i.  565. 
connection  between  conduct  and  intention,  ib. 
between  motive  and  conduct  in  criminal  cases,  i.  566. 
connection  arising  out  of  ordinary  experience,  ib. 
absence  of  evidence  tending  to  support  any  other  hypothesis,  i.  567. 
independent  and  dependent  circumstances,  ib. 
whether  the  coincidence  of  a  number  of  inconclusive  circumstances  be 

sufficient  to  warrant  a  conviction,  i.  508. 
force  of  probability  derived  from  a  number  of  independent  proofs,  ib. 
abstract  principle  of  increase,  i.  568. 
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CIRCUMSTANTIAL  EYWEl^CE— continued, 
essentials  to  circumstantial  proof ,  i.  571. 
establishment  of"  the  facts,  ib. 
Biniiihitcd  tacts,  ib. 

consistency  of  the  facts  with  the  liypothcsis,  i.  573. 
conclusive  nature  and  tendency  of  the  circumstances,  ib. 
that  they  should  exclude  every  other  hypotliesis,  i.  575. 
the  failure  of  direct  evidence,  i.  578. 
evidence  which  leaves  it  indifferent  which  of  several  hypotheses  is 

true,  is  insufficient,  i.  573. 
mere  coincidences,  when  sufficient,  i.  574. 
test  of  the  conclusive  tendency  of  evidence,  ib. 
inconclusive  circumstances,  when  rendered  conclusive,  i.  575. 
the  corpus  delicti  must  be  fully  proved,  ib. 
inquiry  as  to  other  hypotheses,  i.  570. 
in  the  case  of  possession  of  goods  stolen,  ib. 

for  the  jur}^  to  judge  of  the  conclusiveness  of  circumstances,  i.  577. 
Sir  W.  Blackstone's  division  of,  i.  541. 
Lord  Coke's  ditto,  ib. 
proof  of  title  by,  iii.  922,  923. 
as  to  the  execution  of  deeds,  ib. 
of  a  release,  ib. 
of  a  conveyance,  iii.  923. 
jury  to  draw  the  conclusion  when,  iii.  925. 
where   the  evidence  is  circumstantial  the  jury  or  court  below  must 

make  the  inference,  iii.  999. 
of  tender  sufficient,  iii.  1070. 

CIRCUMSTANTIAL  PROOF, 

inconsistency  of  with  any  other  hypothesis,  when  essential,  app.  i. 
636. 

-'CIVIL  LAW, 

required  two  witnesses,  i.  550. 

observations  on  the  doctrine  of,  ib. 
CLANDESTINE 

removal  of  goods  to  avoid  distress,  ii.  393,  394. 
CLAUDIUS, 

order  of,  historical  variance  as  to  time  of,  i.  553. 

CLERGY, 

benefit  of,  effect  of  as  to  competency,  i.  97. 
CLERGYMAN, 

trial  of,  i.  97. 
CLERK 

answer  of,  at  counting-house  of  principals,  ii.  42. 

of  the  peace,  books  of,  i.  248.      See  Certificate. 

to  trustees,  liable  to  be  sued,  not  liable  to  execution,  iii.  1172. 

to  commissioners  of  taxes,  bound   to   produce  their  books  under  a 
subpoena,  i.  91. 

of  commissioners  of  property-tax,   cannot    refuse  to    be    examined, 
ii.  322. 

to  commissioners  or  trustees,  not  liable  where  they  could  not  be  sued, 
iii.  1172. 

answer  b}-,  evidence  against  principal,  ii.  42. 

admissible  when,  i.  248. 

fitness  of,  how  tried,  iii.  944. 

embezzling  his  master's  property,  competency  of,  ii.  10. 
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C  L  E  R  K — con  tinned. 

to  trustees  when  responsible  for  acts  of  deputy,  ii.  46. 

of  an  agent  has  not  authority  to  sue  for  his  principal,  when,  ii.  486. 

CLOSE, 

parol  evidence  inadmissible  to  show  meaning  ot,  iii.  771. 

CLOTHES, 

assault  with  intent  to  spoil,  ii.  54. 

CLUB, 

members  of,  liable  for  goods  supplied  to  the  chib,  in.  1107. 

COACH  OWNER, 

nuisance  by  negligent  driving  of,  iii.  736. 
liability  for  negligence,  iii.  728. 

COALS, 

within  a  manor,  title  to,  ii.  697. 
within  copyhold,  right  of,  ii.  696. 

CO-EXECUTORS, 

notice  to  one  of,  ii.  244. 

CO-DEFENDANT, 

how  made  competent,  ii.  11. 

against  whom  no  evidence  is  given,  acquittal  of,  pending  the  trial, 

iii.  799. 
when  a  competent  witness  for  the  rest,  ib. 
competent  when,  i.  147. 
in  ejectment,  i.  148. 
Stat.  54  Geo.  3,  c.  170,  s.  9,  i.  158. 

3  &  4  Vict.  c.  26,  i.  159.  161. 
where  competent  after  judgment  by  default,  i.  165. 

COERCION, 

of  wife,  when  presumed,  ii.  549. 

by  the  husband,  when  a  defence  on  an  indictment  against  the  wife, 
ii.  548. 

COGNOVIT, 

must  be  stamped,  when,  iii.  1046. 

after  action  not  evidence  of  an  account  stated,  ii.  98. 
COHABITATION, 

as  man  and  wife,  when  conclusive  as  evidence  of  marriage,  ii.  22. 

evidence  by,  ii.  198. 
CO-CONSPIRATOR.     See  Conspiracy— Treason— Trespass. 
CO-DEFENDANTS.     See  Parties. 
COGNOVIT.     See  Stamp. 

COIN, 

evidence  of  currency,  ii.  310. 

proof  of  recall,  ib. 

evidence  of  counterfeiting,  ib. 

what  resemblance  requisite,  ib. 

Stat.  8  «fe  9  W.  3,  c.  26,  ib. 
number  of  witnesses,  ib. 
indictment  for  having  implements  in  possession,  ii.  311. 

with  intent  to  coin  foreign  money,  ib. 
proof  of  putting  off,  &c.  ib. 

Stat.  8  &  9  W.  3,  c.  26,  ib. 
proof  of  scienter,  ib. 
commencement  of  suit,  Avhen,  ii.  312. 
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COl^—contl'iKcd. 

proof  of  former  conviction,  ii.  012. 

what  intent  to  defraud  essential  in   case  of  indictment  for  uttering'-, 

app.  ii.  iii.  1379. 
evidence  on  indictments  for  having-  base  coin  in  possession,  uttering-, 
&c.  ib. 

COINCIDENCES, 

in  testimony,  importance  of,  i.  oo!2. 
effect  of,  in  circumstantial  proof,  i.  501. 
moral  effect  of,  i.  565. 
COLLATERAL  DESCENT.     See  Pedvjree. 

COLLATERAL  FACTS, 

facts  when  irrelevant,  ii.  312, 

instances,  ii.  313. 

not  admissible  in  order  to  discredit  a  witness,  ib. 

evidence  to  prove  malice,  ib. 
to  prove  contract  where  it  is  doubtful,  ib. 
to  prove  knowledge  that    an   acceptance   was    fictitious,  admissible 

when,  i.  65. 
proof,  inadmissible  to  impeach  a  recoid,  iii.  958. 

COLLATERAL  UNDERTAKING, 

indebitatus  assumpsit  does  not  lie.     See  Assumpsit. 

COLLATERAL  WRITING, 

admissible  when,  i.  504, 

COLLATERAL  SECURITIES, 

held  for  value,  when,  ii.  220. 

given  by  an  acceptor,  do  not  discharge  the  drawer,  ii,  249. 

effect  of,  in  general,  ib. 

COLLECTOR.     See  Interest— Tithes. 
entries  by,  i.  359. 
of  tithes,  entry  by,  i.  304. 

COLLECTOR  OF  RATES, 

commitment  of,  ii.  590. 

COLLECTOR  OF  TAXES, 

book  of  deceased,  admissibility  of,  iii.  1064. 
COLLECTOR'S  ACCOUNTS,  i^  358. 
COLLEGE,     See  Judgment, 
COLLOQUIUM, 

proof  of,  in  action  of  slander,  ii.  628. 

evidence  of  in  case  of  libel,  ib. 
COLLUSION, 

judgment  may  be  avoided  by,  when,  i.  306. 

proof  of,  to  impeach  receipt,  iii,  954,  955. 

avoids  sentence,  when,  ii.  706. 
COLONIAL  COURT, 

effect  of  judgment  in,  i.  267. 

law,  how  proved,  i   294. 

COLONIAL  JUDGMENT, 

effect  of,  i.  267, 
COMMAND, 

proof  of,  on  traverse  of,  iii.  11-30, 
traverse,  effect  of,  ib. 
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COMMENCEMENT, 

of  action,  iii.  1075. 

proof  of,  ii.  657. 

by  an  irregular  writ,  iii.  1077. 

by  an  attorney,  ii.  111. 

proof  of,  in  a  suit  for  a  penalty,  iii.  849. 
matter  subsequent  to,  inadmissible,  ii.  lOG. 
in  bar,  but  not  in  reduction  of  damages,  ii.  79. 
of  prosecution,  evidence  of,  ii.  312. 
,  under  game  laws,  proof  of,  u.  502. 

of  action,  proof  of,  iii.  1079. 
of  action,  ii.  109.  111. 

COMMISSION,  PUBLIC, 

when  evidence,  i.  237,  238. 

of  bankrupt,  allegation  and  proof  of,  ii.  191. 

variance  from  allegation  of,  i.  493. 

proved  by  recital,  when,  iii.  956. 

effect  of,  as  to  notice,  ii.  170. 

superseded,  evidence  of  being,  ii.  497. 

joint  action  by  assignees  under,  ii.  174. 

second,  proof  of,  to  defeat  a  certificate,  ii.  186. 

effect  of  superseding,  ii.  181. 

COMMISSION,  ^  ,        T  ,  ,         •••    lo,,' 

usual,  the  test  of  value  in  an  action  for  work  and  labour,  ui.  130, 
to  make  survey,  absence  of,  app.  i.  608. 

COMMISSIONERS,  .        . 

of  bankrupt,  notice  to,  on  action  against,  ii.  1/J. 

to  inquire  of  seisin  of  lands,  return  of,  admissibility  ot,  i.  238. 

appointed  to  inquire  of  debts,  certificate  by,  ii.  302. 

certificate  of,  effect  of,  i.  292.  ,     •    o-o 

allowance  of  debt  by  commissioners  of  bankrupts,  i.  2/-. 

of  excise,  judgment  of,  ib. 

liability  of.     See  Trustees,  iii.  1169. 

of  taxes,  effect  of  judgment  of,  i.  290. 

of  excise,  excess  of  authority  by,  ii.  588. 

liability  of  general  principle  as  to,  iii.  1169.     See  Trustees. 

actions  by,  iii.  1172. 

public,  liable  for  damage,  when,  in.  740. 

not  liable  for  nuisance,  when,  in.  747. 

COMMISSIONERS'  BOOKS, 

admissibility  of,  app.  i.  609. 

COMMITMENT, 

proof  of,  under  a  conviction,  ii.  593. 

may  be  by  parole,  when,  ib. 

for  a  reasonable  time,  ib. 

justification  by  a  defendant  under,  ib. 

of  collector  of  rates,  ii.  590. 

of  a  rogue  and  vagabond,  ib. 

for  maintenance  of  bastard  child,  ii.  591. 

for  maliciously  carrying  away  a  post  from  a  fence,  ib. 

of  overseer  for  not  delivering  up  parish  book,  ib. 

for  destroying  fish,  ib.  .       .        ..    ,..^, 

for  refusing  to  give  evidence  before  a  justice,  ii.  uJ_. 
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COMMITMENT— continued. 

for  further  examination,  when  good,  ii.  592. 

unreasonable  one,  ib. 

for  felony  without  information,  not  justifiable,  ib. 

COMMITTITUR, 

proof  by,  iii.  1020. 

COMMON, 

kinds  of,  ii.  314. 

appendant,  how  claimed,  ib. 

appurtenant,  ib. 

in  gross,  ib. 

levancy  and  couchancy,  ii.  315. 

evidence  of,  ib. 

variance  in  proof  of,  ii.  316. 

disturbance  of,  ib. 

proof  of  title  in  action  of,  ib. 

of  damage,  ii.  317. 

plea  of  justification  of  right  of,  ii.  316. 

variance,  ib. 

release  evidence,  though  not  pleaded,  ib. 

proof  on  issue  joined  on  the  right,  ib. 

exercise  of  right  on  adjoining  common,  when  evidence,  ii.  313. 

of  pasture,  proof  of,  in  plea  of  trespass,  iii.  1130. 

in  replevin,  ii.  318. 

trespass,  ii.  319. 
proof  on  special  issue,  ib. 

reputation,  ib. 

competenc}',  ib. 

extinguished  by  unity  of  possession,  li.  316. 

by  inclosure,  ib. 
right  of  prescription  for,  iii.  909. 

COMMON  PRACTICE, 

evidence,  when,  ii.  44. 

COMMON  COUNTS, 

may  be  resorted  to,  when,  in  action  on  bill  of  exchange,  ii.  262. 

COMMON,  Tenant  in.     See  Tenant  in  Common. 
right  of,  app.  ii.  iii.  1380. 
levancy  and  couchancy,  proof,  ib.  1330. 

COMMON  PLEAS, 

commencement  of  action  in,  iii.  1076. 

COMMONER.     See  Common. 

COMMUNITY  OF  INTEREST, 
effect  of  as  to  admissions,  ii.  31. 

COMPA.NY,  JOINT-STOCK, 

action  against  member  of,  iii.  805. 

COMPARISON, 

of  hands,  evidence  of,  when  admissible,  ii.  515. 

COMPENSATION, 

a  second,  for  the  same  injury,  not  allowed,  ii.  300,  301. 
final,  when,  app.  ii,  iii.  1392. 
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COMPETENCY.     See  Witness. 

circumstances  which  disquality,  i.  02. 
want  of  religious  beliej^,  i.  93. 
of  an  infant,  i.  94. 

postponement  of  trial,  ib. 

lunatic,  i.  9'2. 

party  outlawed,  i.  97. 
infamy  of  witness.     See  Infamy. 
objection,  when  to  be  taken,  i.  92. 
•  when  on  the  ground  of  interest,  i.  93. 

former  practice,  ib. 
modern  practice,  ib. 
of  a  convicted  witness,  how  restored,  i.  97-99. 
of  accomplices,  ii.  1 1 . 

of  witnesses  in  actions  on  bills  of  exchange,  ii.  2o7. 
general  principle,  ib. 
of  drawer,  ib. 
maker  of  note,  ib. 
acceptor  of  bill,  ib. 
indorser  of  bill,  ii.  260. 
partner,  ib. 

holder  of  bill,  declaration  by,  ib. 
on  indictment  for  bigamy,  iii.  896. 
in  case  of  custom,  ii.  364. 
in  case  of  forgery,  ii.  468. 

in  case  of  bankruptcy,  ii.  190.  app.  ii.  iii.  1359. 
in  actions  between  vendor  and  vendee,  iii.  1228. 
on  trial  of  indictment  for  non-repair  of  highway,  ii.  529. 
of  witnesses  under  the  game  act,  ii.  501. 
in  case  of  will,  iii.  1275. 
in  action  for  usury,  iii.  1 187. 
in  case  of  bill  of  exchange,  ii.  257. 
in  action  of  trover,  iii.  1169. 
in  case  of  partner,  iii.  817. 

of  witness,  in  an  action  against  the  sherifl,  iii.  1031. 
in  case  of  quo  warranto,  iii.  948. 
of  corporators,  ii.  339. 
as  to  rights  of  common,  ii.  319. 
in  action  on  policy,  iii.  893. 

of  witness  in  actions  against  the  sheriff,  iii.  1031. 
in  case  of  husband  and  wife,  ii.  549. 
in  case  of  pedigree,  iii.  845. 
in  action  by  and  against  executors,  ib.  1419. 

COMPOSITION  REAL, 

proof,  iii.  1085.     See  Tithes. 

COMPOSITION.     See  Creditors. 
for  tithes,  proof  of,  iii.  1082. 
determination  of,  ib. 

with  creditors  by  executor,  effect  of,  ii.  448. 
receipt  of  larger  sum,  when  fraudulent,  ii.  84. 
with  principal  discharges  surety,  when,  iii.  10G5. 
determination  of  proof  of,  iii.  1083. 

COMPOSITION  DEED,  iii.  1045. 
stamp  on,  ib. 
fraud  against,  ii.  94. 
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COMPOUNDING, 

■with  creditors,  when  a  bar  to  certificate,  ii.  188. 

of  misdemeanor  illegal,  ii.  538.  54.5. 

■with  creditors  illegal,  when,  app.  ii.  iii.  1359. 

of  prosecution  for  misdemeanor,  illegal,  ib.  1333. 

suppressing  information  under  a  penal  statute,  ib.  1332. 

COMPROMISE.     See  Admission. 

COMPULSION, 

money  obtained  by,  ii.  85.  • 

payment  by,  ii.  85.     See  Duress. 
action  for  money  paid  under,  ii.  76. 

COMPULSORY  DECLARATION, 

admissible,  ii.  27. 

COMPULSORY, 

payment,  amount  of,  recoverable,  ii.  75. 

special  declaration  unnecessary,  ib. 

delivery  of  books  by  trader  does  not  exclude  an  action  of  trover,  iii. 
1157. 
CONCERTED  FIAT, 

not  objectionable,  ii.  175. 

CONCERTED  ACT  OF  BANKRUPTCY, 
may  be  objected,  when,  ii.  175. 

CONCESSI, 

purports  a  covenant  in  law,  ii.  348. 

CONCERTED  BANKRUPTCY, 

when  a  defence,  ii.  175. 

CONCLUSION, 

of  party  by  admission,  &c.     See  Estoppel. 

of  party  by  his  own  representation,  ii.  309.     See  Admission. 

CONCLUSIVE, 

Avritten  instrument,  when,  iii.  786. 

CONCURRENCE, 

of  circumstances,  effect  of,  i.  566. 

CONDEMNATION, 

in  Exchequer,  effect  of,  i.  290. 

by  foreign  court  of  Admiralty,  effect  of,  i.  292. 

sentence  of,  effect  of,  iii.  891. 

CONDITION, 

for  residence  in  mansion-house,  effect  of  bankruptcy  on,  ii.  176. 

CONDITION  PRECEDENT, 

averment  of,  ii.  64. 

proof  of,  ii.  64,  65. 
performance  of  must  be  show^n,  ii.  70. 
what,  on  contract  of  sale  of  goods,  iii.  1 1  99. 
evidence  of  performance  of,  ib. 
proof  of,  in  an  action  by  vendor,  iii.  1188. 
performance  of,  by  vendee  of  goods,  iii.  1219. 

tender  of  bill,  iii.  1220. 
proof  of,  in  covenant,  ii.  344. 
identity  of  condition  in  bond  with  that  suggested,  must  be  proved, 

ii.  2(59. 
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CONDITION  PRECEDENT— coM^i/mec?. 

proof  of  discharge  from  performance  of,  iii.  1188. 

impossible,  ii.  103. 

proof  of,  in  action  by  vendor,  iii.  1188. 

in  action  for  work  and  labour,  iii.  1303. 

in  action  by  vendee  of  goods,  iii.  1129. 

in  action  by  vendor  of  goods,  iii.  1199. 

CONDITIONAL, 

acceptance  of  bill,  ii.  208,  209. 

CONDITIONAL  DELIVERY, 

does  not  vest  property  in  a  vendee,  when,  iii.  1224. 

CONDITIONAL  PROMISE, 

not  performed,  does  not  take  away  the  remedy  to  distrain,  iii.  974. 

CONDUCT, 

connexion  between  conduct  and  motives,  i,  565. 
of  parties,  importance  of  attending  to,  i.  550. 
presumption  from,  iii.  937.  ^ 

CONFESSION, 

in  criminal  cases,  i.  52,  ii.  36.     See  tit.  Admission. 

not  conclusive,  iii.  786. 

extorted  by  duress,  not  evidence,  ii.  36. 

evidence  of,  when  excluded,  in  consequence  of  promise   or   threat, 

ii.  36. 
admits  of  explanation,  when,  iii.  786. 

CONFIDENTIAL  COMMUNICATION, 

principle  of  the  rule,  i.  184,  185.  ii.  320. 

to  what  persons  it  extends,  ib. 

to  an  interpreter,  ib. 

not  to  professional  persons,  except  barristers  and  attornies,  ib. 

nor  to  stewards,  trustees,  &c.  ib. 

time  of  the  communication,  ii.  322. 

nature  of,  ii.  323. 

is  the  privilege  of  the  client,  ii.  114. 

cannot  be  waived  by  the  attorney,  ii.  323. 

rule  applies  to  cross-examination,  ib. 

exceptions,  ii.  324. 

CONFIDENTIAL  COMMUNICATIONS, 

applications  of  the  rule  as  to,  app.  ii.  iii.  1380. 

CONFIRMATION.     See  Witness. 

of  accomplice's  testimony,  rule  as  to,  ii.  13,  14,  15. 

of  witness,  when  allowed,  i.  221. 

by  issue  in  tail,  ii.  324. 

to  a  customary  tenant,  effect  of,  ii.  697. 

CONFIRMATORY  EVIDENCE, 

in  case  of  rape,  iii.  950. 

CONFLICT, 

of  testimony,  i.  578. 

CONFLICTING  TESTIMONY, 

observations  on,  i.  578. 


1678  INDEX. 

CONFORMITY, 

with  circumstances,  effect  of,  i.  558. 

CONSCIENCE, 

effect  of  judgment  of  court  of,  i.  271. 
money  received  against,  ii.  88. 

CONSENT, 

to  marriage,  age  of,  iii.  896. 

of  father  or  guardian  to  marriage,  evidence  of,  ii.  702. 

CONSEQUENCE, 

allegation  of,  variance  as  to,  i.  416,  417. 

CONSEQUENTIAL  INJURY, 

case,  the  proper  remed}^  for,  iii.  1108. 

CONSIDERATION, 

failure  of,  ii.  105.     See  Assumpsit. 

illegal,  ii.  63.  103.  246.  iii.  1184,  1185,  1186. 

legal,  what  constitutes,  ii.  242. 

general  rule  as  to  proof  of,  in  action  ex  contractu,  ib. 

proof  of,  ii.  61. 

executory,  ib. 

executed,  ib. 

for  a  promise,  must  be  in  writing,  when,  ii.  479. 

failure  of,  when  a  defence  in  assumpsit,  ii.  90. 

original  may  be  resorted  to  when  bill,  &c.  is  void,  ii.  254. 

original  may  be  resorted  to,  when,  ii.  264. 

on  failure  of  action  by  vendee,  ii.  89,  90. 

moral  obligation,  when  sufficient,  ii.  70. 

failure  of,  ii.  90. 

money  recoverable  on,  when,  ii.  89,  90. 

proof  of  failure,  ib. 

rescinded  contract,  ii.  91. 

want  of,  when  a  defence  to  action  on  bill,  ii.  142,  143. 

hiW  pi'imd  facie  evidence  of,  ii.  242. 

failure  of,  when  available  by  way  of  defence,  ii.  242,  243. 

partial  failure  no  defence,  when,  ii.  243. 

recoverable  when  contract  is  rescinded,  ii.  91. 

or  prevented  by  act  of  other  party,  ii.  91,  92. 

secus,  when  still  open,  ii.  92. 

variance  from  allegation  of,  i.  448.  455. 

laid  as  executory,  not  proved  by  evidence  of  executed  consideration, 

i.  464. 
evidence  of  not  reciting  the  true  one  in  an  apprentice  deed,  ii.  21. 
of  bill  of  exchange,  proof  of,  when  necessary,  ii.  221. 
for  bill  of  exchange,  presumption  as  to,  ii.  242.  ^ 

what  sufficient,  ib. 

want  of  proof  of  plea  incumbent  on  defendant,  when,  ii.  244. 
new  promise  upon  binding  on  executor,  ii.  454. 

CONSIGNEE, 

not  liable  for  freight,  when,  iii.  1300. 

CONSISTENCY, 

of  testimony,  effect  of,  as  a  test,  i.  551. 
importance  of,  ib. 
witli  circumstance.s,  i.  582. 
with  written  documents,  i.  583. 
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CONSPIRACY, 

proof  ilirect  or  presumptive,  n.  324. 
of  concert,  ib. 

connection  between  distant  conspirators,  ib. 
conspiracies  in  distant  counties,  ib. 
evidence  of,  not  admissible  unless  they  be  connected,  ib. 
conspirators  may  be  connected  by  separate  acts,  ib. 
the  conspiracy  may  be  collected  from  circumstances,  ii.  3-4,  6^o. 
acts  of  conspiracy,  what  are,  ib. 

one  when  evidence  against  the  rest,  ib. 

others,  when  admissible,  ib. 
evidence  to  prove  the  existence  of  a  conspiracy,  ib. 
declarations  of  parties,  ii.  327. 
acts  to  prove  a  conspiracy,  ib. 
conspiracy  to  marry  paupers,  ii.  330. 
proof  as  to  means  used,  ib. 
competency,  ii.  238. 
variance,  ib. 

proof  of  acquittal  of  one  conspirator,  ib. 

admission  by  conspirator.      See  Admission.  •  i  „„„ 

acts  and  declarations  of  one   of  several  conspirators,  wlien  evidence, 

ii.  33. 

indictment  for,  when  triable,  in.  1232. 

venue,  in  case  of,  ib. 

evidence  in  joining  in,  app.  ii.  iii.  1381. 

in  case  of  indictment  for  conspiring  to  excite  seditious  meetings,  ib. 

1382. 

CONSTABLE, 

proof  of  being,  ii.  331. 

proof  in  action  against  one,  ii.  594. 

Stat.  24  G.  2,  c.  44,  provisions  of,  ib. 

demand  of  perusal  and  copy  of  warrant,  ii.  .'395. 

duty  of,  in  execution  of  a  warrant,  ib. 

where  it  may  be  executed,  ib. 

when,  ib. 

how,  ib. 

jnay  break  doors,  when,  ii.  597. 

previous  notification,  ii.  435,  436. 

may  break  doors  to  arrest  without  a  warrant,  when,  ii.  597. 

defence  by,  at  common  law,  ii.  437. 

may  justify  under  a  legal  warrant,  ib. 

niay  retake  one  illegally  allowed  to  go  at  large,  u.  438. 

who  acts  without  a  warrant,  defence  by,  ib. 

under  the  stat.  24  Geo.  2,  c.  44,  and  21  J.  1,  c.  12,  s.  5,  u.  600. 

proof  of  being,  ii.  307. 

may  arrest  without  warrant,  when,  ii.  601. 

reasonable  cause  of  arrest  by  a  question  tor  the  jury,  ii.  602. 

high  constable,  appointment  of,  app.  ii.  iii.  1383. 

CONSTRUCTION,  . 

of  written  document,  a  matter  ot  law,  when,  i.  o2o. 

extrinsic  evidence  not  admissible  in  order  to  vary  the  construction  ot 

a  written  testament,  ii.  554. 
of  guarantees,  ii.  508,  509. 
of  a  policy  of  insurance,  iii.  867. 


1C80  INDEX. 

CONSTRUCTION  OF  LAW, 

as  to  murder,  ii.  8. 
CONSTRUCTIVE, 

conversion  of  goods,  iii.  1157. 

payment,  ii.  74. 

receipt  of  money,  ib. 

request,  ii.  75. 

breaking-,  in  case  of  burglary,  ii.  277. 

conversion,  iii.  1158. 

notice,  what  amounts  to,  iii.  732. 

CONSTRUCTIVE  MALICE, 
what,  ii.  713. 

CONTEMPT, 

of  court  of  requests,  fine  for,  justification  for  levying,  iii.  1 140. 

CONTEMPORANEOUS, 

letters  admissible  to  prove  usury,  ii.  2G1. 

CONTENTS, 

of  manner,  evidence  to  prove  the,  ii.  697. 

CONTINGENT  INTERESTS, 

pass  under  a  commission  of  bankrupt,  ii.  17G. 
seciis  of  mere  possibility,  ib. 
in  case  of  bankruptcy,  ib. 

CONTINGENT  DEBT, 

value    of  may  be  proved  under  a  commission   of  bankrupt,  when, 
ii.  185. 

CONTINGENCY, 

debt  payable  in  bankruptcy,  ii.  185. 

CONTINUANCE, 

in  possession  by   an  infant  after  attaining  age,  evidence  of  assent, 

ii.  185. 
of  nuisance,  action  for,  iii.  745. 
presumption  of  law  as  to,  ii.  270. 
of  life,  presumption  as  to,  iii.  895. 

mere  presumption  insuthcient  on  indictment  for  bigamy,  ib. 
of  writs,  proof  of,  iii.  1077. 
of  injury  not  the  same  injury,  iii.  978. 
by  landlord  in  possession  after  rent  paid  is  a  tresspass,  ii.  389. 

CONTINUING  DAMAGE, 

limitation  how  computed,  ii.  660. 

CONTINUING  POSSESSION, 

by  party  conveying  evidence  of  fraud,  when,  ii.  494. 

CONTRACT, 

in  whose  name  to  be  enforced,  ii.  59. 

action  on  may  be  brought  in  name  of  agent  or  principal,  when,  ib. 

written  proof  of,  ii.  56. 

arising  from  circumstances,  ii.  58. 

terms  of,  explainable  by  collateral  evidence,  when,  ii.  313. 

entire  and  cannot  be  split,  ii.  71. 

for  several  articles  at  different  prices,  when  entire,  ii.  488. 

variance  from,  i.  447. 

variation  from,  obligation  of,  i.  448.  455.  457. 

proof  of,  according  to  legal  effect  of,  i.  462,  463. 
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CO'NT'RACT— continued. 

for  use  and  occupation  implied,  when,  iii.  1180. 

rescinded,  action  to  recover  the  consideration,  when  maintainable,  u.  91. 
may  be  rescinded  when,  for  non-performance,  ii.  103,  104. 
discharged  when,  by  a  later  contract,  ib. 

waived  when,  ib.  .      ,       ^        •   i.  •     i,i„ 

whilst  open,   action   for  money  had   and  received  not  maintainable, 

cannot  be  rescinded  where  parties  cannot  be  placed  m  statu  quo,  ib. 

when  illegal,  ii.  63.  103. 

cannot  be  waived  without  writing,  when,  in.  790. 

may  be  part  by  parol,  part  in  writing,  when,  iii.  789. 
CONTRADICTION, 

of  witness,  i.  198. 

questions  preparatory  to,  ib. 

of  witness  as  to  writings,  i.  203.  i    •    oi<j 

of  witness  by  his  own  declarations,  &c.  when  allowed,  i.  213. 

what  previous  questions  are  necessary,  ib. 

by  his  own  acts,  i.  213,  214. 

of  a  party's  own  witness,  i.  215. 

when  allowed,  i.  216. 

of  witness,  laying  ground  for,  app.  i.  605. 

evidence  admissible,  ib.  606. 
CONTRIBUTION, 

liability  to,  ii.  4. 

action  for,  ii.  76. 

in  case  of  co-trespassers,  ii.  76,  77. 

wrongdoers  in  general,  ib.  •     ^i.      v       i 

not  recoverable  against  parishioners,  on  order  to  repair  the  churcli, 

iii.  1127.  •      ^       ^  ■•   nA 

towards  joint  debt  not  maintainable  against  an  insolvent,  u.  74. 
right  to  maintain  action  for,  iii.  815. 
action  for  by  co-surety,  iii.  1061. 
action  to  recover,  ii.  74. 
in  the  case  of  joint  tort-feasors,  app.  ii.  m.  1383. 

CONUSEE,  .. 

of  statute  merchant,  proof  of  title  by,  u.  408. 

CONVENTIONAL, 

receipt  of  money,  ii.  79. 
CONVENTIONARY  TENANTS, 

rights  of  evidence  as  to,  ii.  697. 
CONVERSATION, 

evidence  of,  caution  as  to  receiving,  i.  549. 

evidence  of,  when  admissible,  ii.  331. 

CONVERSION, 

evidence  of,  iii.  1155. 

by  carrier  in  misdelivering  goods,  ii.  286. 

proof  of  in  trover,  iii.  1155. 

by  a  servant  or  agent,  iii.  1162,  1163. 

liability  of  agent  for,  iii.  1168. 

CONVEYANCE,  ^  e        ,     , 

tender   of,    in  action   by    vendor  for   non-performance  ol   contract, 

iii.  1188. 
fraudulent  evidence  of,  iii.  1031. 
continuance  of  possession,  ib. 
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CONVEYANCE— coHfiHJ/erf. 

tender  of,  when  necessary  in  order  to  recover  a  deposit,  iii.  KtT:^, 

stamp  on,  iii.  1045,  1040. 
CONVEYANCING  BUSINESS, 

action  for,  ii.  107,  108. 
CONVICTION, 

by  justices,  proof  of,  i.  003. 

of  offender,  what  sntficient,  ii.  '271. 

not  traversable,  when,  ib. 

form  of,  i.  42f5,  ii.  592. 

must  show  an  offence  which  warrants  a  convicti<in,  ii.  5U'-'. 

.should  pursue  the  words  of  tlie  stat.,  ib. 

justices,  order  of,  defective  for  not  doing-,  ib. 

for  not  doing  statute  duty,  ii.  587. 

proof  of,  by  a  magistrate  in  his  defence,  ii.  589. 

where  the  statute  gives  a  summary  form,  ib. 

subsisting,  a  ground  of  defence  wlien,  ii.  585. 

by  magistrates,  how  far  conclusive,  i.  283,  284. 

when  conclusive,  ii.  332. 

under  the  Bum-boat  Act,  ib. 

of  one  as  an  apprentice,  ib. 

by  a  magistrate,  evidence  in  answer  to  one,  ii.  593. 

quashed,  damages  in  action  on,  ii.  584. 

statute  43  Geo.  3,  c.  141,  provisions  as  to,  ib. 

action  for  money  paid  under,  wlien  (piashed,  ii.  85. 

in  criminal  case,  effect  of,  i.  278,  279. 

on  indictment  for  bigamy,  i.  279. 
for  battery,  i.  281. 

for  an  assault,  not  evidence  in  civil  action,  iii.  1113. 

on  information,  effect  of,  i.  280. 

of  principal,  evidence  against  the  accessory  when,  iii.  800,  801. 

for  adulterating  spirits,  not  evidence  between  other  parties,  i.  291. 

stating  testimony  of  witness,  not  adniissible  to  prove  it,  i.  215. 

of  felony,  certificate  of,  ii.  302. 

for  previous  uttering  of  coin,  proof  of,  ii.  312. 

proof  of,  in  order  to  incapacitate  a  witness,  i.  90. 

not  evidence  in  collateral  proceedings,  ii.  331. 

province  of  magistrates  in  adjudications,  ib. 

evidence  to  warrant  conviction,  ib. 

effect  of  conviction  in  defence  of  magistrates,  ib. 

defence  under.      See  tit.  Justices. 

regularity  of  must  be  shown,  ii.  589. 

proof  of,  ib. 

former  ought  not  to  be  charged,  when,  app.  ii.  iii.  1383. 

identity  of  prisoner,  ib. 

when  insufficient,  ii.  585. 

illegal,  money  levied 'under,  ii.  92. 
COPARCENERS, 

must  join  in  avowry  for  rent,  iii.  972. 
CO-PLAINTIFF.     See  Admissions— Parties. 
COPY, 

proof  by,  when  admissible,  i.  220. 

office  copy,  i.  ib. 

admissible  of, 
'  bank-note,  i.  288. 

London,  books  of,  ib. 

books  of  East  India  Company,  ib. 
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COPY — continued. 

journals  of  Houses  of  Parliamont,  i.  228. 

books  in  Bodleian  Library,  ib. 

probate,  ib. 
of  a  copy,  not  admissible,  ib. 
how  proved,  ib. 

not  admissible  when  the  original  is  produced,  i.  229. 
of  lost  record,  ib. 

evidence  to  warrant  reception  of,  ib. 
of  decree  of  tithes,  ib. 

exemplification  of  recovery  of  lands  in  ancient  demesne,  ib. 
of  record  of  city  of  Bristol,  which  had  been  burned,  ib. 
by  authorized  officer,  admissible  when,  i.  225. 
of  public  record,  general  rule  as  to  admissibility,  i.  251. 
stamp  on,  ii.  1046. 

COPY,  EXAMINED, 

of  public  document,  in  general  admissible,  i.  22G.  251. 
is  evidence, 

of  judicial  proceedings,  i.  226,  227. 
proceedings  in  bankruptcy,  ii.  122. 
proceedings  in  chancery,  i.  227. 
bill  in  chancery,  ib. 
when  not  evidence. 

upon  indictment  for  perjury,  i.  227. 
where  record  is  incomplete,  ib. 
when  evidence, 

in  general  where  the  original  is  of  a  public  nature,  i.  226. 
in  general  admissible  when  onginal  would  require  no  further  proof, 

i.  227,  228. 
of  bank-note  filed  at  the  Bank,  i.  228. 
books  of  East  India  Company,  ib. 
book  of  city  of  London,  ib. 
court-rolls,  ib. 

journals  of  Houses  of  Parliament,  ib. 
books  in  Bodleian  Library,  ib. 
grant  of  probate,  ib. 
parish  register,  ib. 
poll-book  at  an  election,  ib. 
book  in  Secretary  of  State's  office,  ib. 
registry  of  leases  in  bishopric  of  Durham,  ib. 
copy  of  a  copy  not  evidence,  ib. 
how  proved,  ib. 

of  public  document,  how  proved,  ib. 
not  admissible  where  the  original  is  produced,  26. 
record  when  lost,  proof  of,  ib. 
decree  of  tithes  in  London,  ib. 
conviction  of  recusant,  how  proved,  ib. 
estreats  in  Exchequer,  proof  of  conviction  when  the  record  has  been 

lost,  ib. 
recovery  provable  by  oral  evidence  where  the  original  is  lost,  ib. 
of  public  documents  not  judicial,  i.  2.30. 

why  admissible,  ib. 
of  acts  of  parliament,  public,  i.  231. 

proof  of,  ib. 
copies  of  return   and  amendments   under  stat.  7  &  8  W.  3,  c.  7,  s.  5, 

i.  242. 
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COPY  OF  RECORD 

of  acquittal  is  evidence  in    an  action  for  a  malicious  prosecution, 
though  not  allowed  by  the  court,  ii.  677. 

COPYHOLD, 

proof  of  title,  ii.  332. 

title  of  tenant,  ii.  334. 

by  will,  ib. 

by  descent,  ib. 

customary  heir,  ib. 

tenant  by  custom,  ib. 

evidence  of  manorial  rights,  ii.  336. 

title  of  the  lord,  ib. 

lord's  fine,  ii.  337. 

proof  of  forfeiture,  ib.     See  Ejectment. 

lord  of,  entitled  to  indemnity,  Avhen,  app.  ii.  iii.  1422. 

entitled  to  what  fine,  ib. 

transfer  of,  in  case  of  bankruptcy,  ii.  176. 

right  as  to  coals  within  a,  ii.  696. 

of  timber,  ib. 
surrender  and  admission  unneces.«ary  when,  app.  ii.  iii.  1384. 
custom  as  to  surrender,  what  valid,  ib. 

COPYHOLD  LANDS, 

the  demise  of,  in  ejectment,  may  be  laid  between  the  time  of  surrender 

and  admittance,  ii.  431. 
demise  of,  proof  of  title  by,  ii.  409. 
eft'ect  of  Stat,  of  bankruptcy  as  to,  ii.  176. 

COPYHOLDER, 

evidence  of  right  of  common  in  waste  without  the  manor,  ii.  315. 
feoffment  by,  effect  of,  iii.  979. 

COPYRIGHT.     See  Privilege. 

CORONER, 

inquisition  by,  eft'ect  of,  i.  308. 

duty  of  as  to  binding  over  witnesses,  app.  ii.  iii.  14R7. 

CORNWALL, 

duke  of,  caption  of  seisin  by,  i.  235. 

CORPORATION, 

variance  in  name,  ii.  338. 

evidence  of  title,  ib. 

actions  against,  ib. 

competency,  ii.  339. 

proof  of  disfranchisement,  ib. 

ejectment  stating  demise  by  deed.      See  tit.  Ejectment. 

seal  of,  how  proved,  i.  342. 

name  of,  in  grant,  evidence  as  against  a  grantor,  ii.  21. 

power  of,  to  accept  bills,  ii.  339. 

indictment  against  for  non-repair  of  bridge,  ii.  275. 

deed  of,  proof  of,  i.  373. 

election  in,  app.  ii.  iii.  1385. 

costs  payable  out  of  funds,  ib.  1386. 

Municipal  Reform  Act  does  not  create  anew  corporation,  ib.  1384. 

presumption  from  a   place  being  included  in  the  Municipal  Reform 

Act,  ib. 
actions  bv.  ib.  l.'JS"). 
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actions  against,  app.  ii.  iii.  1385. 
books  of,  ib.  1386. 
rate,  ib. 

CORPORATION  BOOKS, 

admissibility  of,  iii.  945. 

when  inadmissible,  ib. 

how  proved,  ib. 

inspection  of,  ib. 

of  what  the  proper  evidence,  iii.  946. 

proof  by  copy,  iii.  950.  - 

not  evidence  Vor  the  corporation,  i.  341. 

CORPORATOR, 

not  incompetent  as  a  party  when,  in  a  suit  by  or  against  the  corpora- 
tion, iii.  797,  798. 

CORPUS  DELICTI, 

necessity  as  to  proof  of,  in  criminalibus,  i.  527. 

CORRESPONDENCE, 

whole  to  be    read    where    part  is  given  in  evidence  in  conspiracy, 

ii.  329,330. 
letters  admissible  in  course  of,  app.  ii.  iii.  1386. 

COSTS, 

liability  to,  renders  a  witness  incompetent,  i.  57  o. 
of  apprehension,  when  allowed,  i.  84. 

prosecution,  when  allowed,  i.  84,  85. 
when  recoverable  as  money  paid,  ii.  77. 
in  action  on  attorney's  bill,  not  taxable  at  the  trial,  u.  111. 
provable  under  commission  of  bankrupt,  when,  ii.  186. 
of  defending  suit,  recoverable  as  money  paid,  when,  ii.  264. 
of  action  ag-ainst  sureties   when   recoverable   against  the  sheritt,  in. 

1025. 
not  recoverable  by  indorsee  against  acceptor,  when,  ii.  22 1 . 
payable  by   executor  when,    under    stat.  3   &   4   W.   4,  c.  42,  app. 

ii.  iii.  418. 
liability  of  executor  to,  ii.  444. 

when  recoverable  by  an  accommodation  acceptor,  ii.  479. 
payable  out  of  corporation  funds,  when,  app.  ii.  iii.  1386. 
of  producing  ancient  record  from,  ib.  1387. 
extra,  recoverable  when,  ii.  690. 

CO-SURETY, 

action  by,  iii.  1060. 

action  against,  iii.  1060,  1061. 

liability  to  costs,  iii.  1061. 

CO-TRESPASSER, 

competency  of.     See  Interest,  i.  14:5.  .. 

admission  by   one  of  several,  when   evidence  against    the  rest,  in. 
1113. 

COTTAGE, 

presumed  to  include  land,. when,  n.  31o. 

COTTAGER. 

possession  by,  of  lord's  waste,  eftcct  ot,  ii.  401. 
evidence  of  title  to  waste,  ii.  413. 
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COUNSEL,  ii.  341. 

may  be  examined,  when,  ii.  320. 
clerk  of,  whether  examinable  as  to  retainer,  ib. 

not   permitted   to   divulge    confidential    and    professional    communi- 
cations, ib. 
arguments  of,  i.  422. 

COUNTERFEIT  MONEY.     See  Coi?i. 

COUNTERMAND 

of  authority.     See  Revocation,  ii.  89. 

COUNTERPART, 

proof  by,  when  sufficient,  i.  372. 

proof  by,  sufiicient  in  ejectment  against  the  assignee  of  lessee,  ii.  422. 

admissible  when,  without  notice  to  produce  the  original,  ii.  482. 

is  a  duplicate  original,  ib. 

of  deed  to  lead  the  uses  of  a  fine,  proof  of,  i.  413. 

of  ancient  lease,  when  admissible,  i.  383. 

of  ancient  leases  of  portions  of  land  cleared  from  moss,  admissible  for 

the  lord,  i.  68. 
of  agreement  unstamped,  admissible  when,  i.  408,  409. 
defect  in  first  indictment  not  available,  i.  307. 
execution  of,  by  lessee,  effect  of,  ii.  342. 

COUNTING  HOUSE, 

person  conducting  business  in,  presumed  to  be  an  agent,  iii.  820. 

COUNTY.     See  Venue,  iii.  1230. 
locality  of  offences,  ii.  341. 
homicide,  ib. 

Stat.  5  &  6  Ed.  6,  c.  10,  ib. 

the  local  rule  does  not  exclude  collateral  evidence,  ib.     See  Venue. 
provisions  of  stat.  7  Geo.  4,  c.  94,  s.  12,  ib. 
proof  of  cause  of  action  within,  ii.  585. 

proof  of  cause  of  action  within,  in  suit  for  a  penalty,  iii.  847. 
evidence  of  killing  game  within  a,  ii.  501. 
proof  of  committing  forgery  within  a,  ii.  461. 
proof  of  cause  of  action  within,   under  the    stat.  21  J.  1,  c.  12,  s.  5, 

ii.  585. 
goods  taken  burglariously  carried  into  another,  ii.  282. 
provision  of  the  stat.  2lJ .  1,  c.  12,  s.  5,  as  to,   in  proceedings  against 
constables,  &c.  ii.  603. 

COtJNTY  BRIDGE, 

bridge  when  deemed  to  be,  ii.  274. 

COURSE  OF  OFFICE, 

evidence  to  prove  bailiff's  appointment,  against  the  sherill,  iii.  1012. 

COURSE  OF  ACCOUNTS, 

party  estopped  by,  from  denying  payment,  iii.  823. 

COURSE  OF  BUSINESS, 

warrants  receipt  of  copy  as  secondary  evidence,  when,  396. 

COURSE  OF  DEALING, 

when  evidence  of  terms  of  agreement,  ii.  360. 

COURSE  OF  TRADE, 

general  evidence  admissible  as  to,  ii.  361. 

COURT, 

variance  from  description  of,  i.  434. 
holding  of,  variance  as  to,  i.  475. 
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COURT— continued. 

in  case  of  court  leet,  i.  475. 

interior,  effect  of  judgment  in,  i.  273. 

jurisdiction  of,  not  ousted  by  agreement  of  parties,  ii.  87.    . 

COURTS, 

of  general  jurisdiction,  notice  of,  i.  507. 
holding  of  evidence  of  title  to  manor,  ii.  411. 

COURT  BARON, 

steward  of,  is  a  judicial  officer,  iii.  1112. 
proof  of  judgment  of,  i.  303. 

COURT  LEET, 

variance  in  allegation  of,  i.  475. 

COURT  ROLLS, 

when  evidence,  i.  339. 

to  prove  the  mode  of  descent,  ib. 

how  proved,  ib. 

inspection  of,  ii.  568,  iii.  945. 

provable  by  a  copy,  i.  228. 

proof  of,  by  examined  copies,  ii.  332. 

entry  by  homage  on,  what  it  proves,  ii.  359. 

evidence  of  proclamations  which  they  recite,  ii.  337. 

inspection  when  allowed,  ii.  569. 

COVENANT, 

non  est  factum,  ii.  342. 

variance,  ii.  343. 

duress,  ib. 

condition  precedent,  ii.  344. 

breach,  ib. 

not  to  assign  Avithout  license,  ii.  345. 

quiet  enjoyment,  ii.  346. 

entry  and  eviction,  ii.  347. 

denial  of  title,  ii.  348. 

of  derivative  liability  of  defendant,  ii.  349. 

of  liability  as  assignee,  ib. 
release,  ib. 

for  non-performance  of  an  award,  ii.  118. 
particulars  of  breaches  of,  ii.  421. 
not  to  let,  assign,  &c.  ib. 
to  repair,  ib. 

evidence  of  waiver  of  breach,  by  notice  to  quit,  ib. 
liability  of  executor  to  breaches  of,  since  the  testator's  death,  ii.  454. 
not  to  sue,  operates  as  a  release,  when,  iii.  966. 
does  not  operate  as  a  release,  when,  iii.  1066. 
not  to  occupy  a  pew,  illegal  when,  iii.  865. 
construction  of,  app.  ii.  iii.  1387. 
in  law,  ib. 
illegal,  ib.  1388. 
variance  from,  ib. 
breach  of,  ib. 
not  to  assign,  ib.  1389. 
by  assignee  of  lessee,  ib. 
by  assignee  of  reversion,  ib. 
damages,  ib. 
defence,  ib.  1390. 

5  r  4 
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lies  against  a  devisee,  ii.  521. 
several,  when,  ii.  343. 
to  lease,  is  not  a  lease,  ii.  414. 
action  of,  when  local,  ii.  349. 
when  controlled  by  recital,  ii.  539. 
not  to  sue,  effect  of,  ii.  147. 

COVENANT  NOT  TO  ASSIGN, 
proof  of  breach  of,  ii.  346. 

COVENANT  NOT  TO  SUE, 

does  not  operate  as  a  release,  iii.  1066. 

COVENANTER, 

Scotch,  how  sworn,  i.  2-2. 

COVENANTS, 

usual  covenants  in  a  lease  a  question  of  fact,  iii.  1 1 90. 

COVERTURE, 

when  it  must  be  pleaded  in  defence,  ii.  547. 
when  evidence  under  the  general  issue,  ib. 

of  drawer,  no  defence  to  acceptor,  ii.  241. 
must  be  pleaded  in  abatement,  ii.  537. 

COVIN, 

alienation  by,  when  provable  ag'ainst  an  heir,  ii.  520. 

CRASSA  NEGLIGENTIA, 

in  case  of  an  attorney,  ii.  113. 

CREDIT, 

due  to  a  witness,  is  for  the  jury,  ii.  12. 
of  witness,  how  impeached,  i.  211. 

allowed  to  be  impeached  by  general  evidence  only,  ib. 
the  question  on  whose  credit  work  has  been  done,  is  one  of  fact  for 

the  jury,  iii.  1301. 
to  whom  given,  usually  a  question  of  fact,  iii.  1203. 
mutual,  in  bankruptcy,  iii.  995,  996. 
to  whom  given  is  a  question  for  the  jury,  ii.  477. 
to  whom  given  in  action  against  shipowner  not  duly  registered,  iii. 

1302. 

CREDITOR, 

competency  of,  ii.  193. 

securities,  &c.  as  consideration  for  signing  bankrupt's  certificate,  void, 

ii.  93,  94. 
contract  to  sue  out  commission  not  fraudulent,  ii.  248. 
not  estopped  by  proving  under  a  commission,  ii.  23. 
fraud  on,  in  obtaining  a  certificate,  ii.  187. 
contract  in  fraud  of,  avoids  the  bill,  &c.  ii.  245. 
money,  taken  in  fraud  of,  moveable,  ii.  93. 

agreement  to  take  less,  on  a  third  person  becoming  surety,  ii.  17,  18. 
fraud  on,  in  receiving  more  than  the  amount  of  composition,  ii.  84. 
may  retain  against  the  rightful   administrator,   after  administration 

repealed,  ii.  443. 
competency  of,  bankruptcy,  ii.  190. 
execution,  when  liable  in  trover,  ii.  168. 
unsatisfied,  competency  of,  in   an   action   against   the   administnitor. 

i.  107. 
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CREDITORS, 

tglt.S'ol'Tcontnhnte  to  watching  a  cormui.sion,  nmy  be  ex- 
plained  by  parol,  iii.  756. 
CRIMEN  FALSI.     See  Infamy. 
CRIMINAL  CONVERSATION. 

evidence  as  to  character  admissible,  when,  u.  -JOo. 
particulars  of  proof,  ii.  35-2. 
ijiarriage,  ib. 
fact  of  adultery,  ii.  353. 
damages,  ib. 

evidence  in  aggravation,  ii.  355. 
evidence  for  defendant,  in  bar,  ii.  356. 
to  disprove  the  marriage,  ib. 
license,  &c.  ib. 
consent,  ii.  355. 
evidence  in  mitigation,  ii.  356. 
admission  bv  defendant,  ii.  25. 
proof  of  good  character  when  admissible,  u.  355. 
maintainable  after  death  of  wife,  app.  ii.  iii.  1391. 

CRIMINALITY,  ^   •  oi- 

in  employing  an  agent,  not  to  be  presumed,  i.  21o. 
proof  of,'in  order  to  raise  a  presumption  against  a  prosecutor,  ib. 

CRIMINATION,  .  ,     •   too 

witness  not  bound  to  answer  question  tending  to,  i.  192. 
but  bound  to  answer  question  tending  to  his  disgrace,  i.  192,  IJd. 
of  witness,  questions  tending  to,  i.  190. 

in  R-eneral  the  witness  is  not  bound  to  answer  such  questions,  ib. 
if  he  answers,  the  answers  may  be  used   as  evidence   against   him, 

although  he  might  have  demurred,  i.  198. 
if  he  answer  in  part,  must  answer  the  whole,  ib. 

CRIMINATORY 

questions,  witness  protected  from,  i.  71. 

CRITICISM,  .. 

when  privileged  in  action  lor  libel,  u.  633. 

CROSS-ACCEPTANCE, 

good  consideration  for  bill,  ii.  242. 

CROSS  ACTION, 

the  proper  remedy  when,  ii.  73. 

CROSS-EXAMINATION.     See  tit.  Witness. 
a  strong  test  of  truth,  i.  24. 
excludes  res  inter  alios,  i.  25. 
instances,  depositions  in  cases  of  felony,  ib. 

answer  in  chancery,  ib.  .      ,     .  .,     ^  •  i     u 

not  essential  that  witness  should  be  cross-examined  at  the  trial,  ib. 
does  not  exclude  death-bed  declaration,  when,  i.  26. 
excluding  operation  of  this  test,  i.  25,  26. 
does  not  exclude  judgments  in  rem,  ib. 
in  the  Exchequer,  ib. 
judgments  of  Ecclesiastical  Court,  ib. 
Admiralty  Court,  ib. 
court  of  quarter  sessions,  ib. 
reason  of  this,  ib.  .  . 

excludes  deposition*:  taken  in  the  absence  ol  prisoners,  i.  2b,  ^/, 


1690  INDEX. 

CROSS-EXAMINATION— co//Yi««e(/. 
excellency  of,  as  a  test  of  truth,  i.  '24. 
excludes  depositions  under  the  statute,  when,  i.  -JO,  27. 
voluntary  affidavits,  ib. 
of  witness,  not  allowed  wlien,  i.  207. 
as  to  writings,  i.  199. 
advantag-e  of,  i.  205. 

a  material  test  for  the  ascertainment  of  trutli,  i.  ISO. 
witness  when  subject  to,  i.  187. 

witness  called  but  not  examined  in  chief,  not  subject  to  cross-exami- 
nation, ib. 
what  questions  may  be  asked  on,  i.  188. 
as  to  collateral  facts,  i.  189. 
when  allowable,  ib. 

CROWN, 

public  acts  of,  i.  23o. 

why  admissible  in  evidence,  ib. 

enrolment  of  lease  of  land  belonging'  to  the   Crown   in   rigiit   of  ihe 

duchy  of  Lancaster,  ib. 
caption  of  seisin  to  use  of  Duke  of  Cornwall,  ib. 
presumption  against,  from  length  of  enjoyment,  iii.  910. 
presumption  against,  iii.  940. 
grant  from,  when  presumable,  iii.  915. 

CRUELTY  TO  ANIMALS,  ii.  356,  357. 
CUMULATIVE, 

what  allegations  are,  i.  438. 
instances  when  admissible,  ii.  325. 
evidence  of  crimes  admissible,  when,  ii.  311. 

CURATE, 

nomination  of,  iii.  942. 
right  of  nomination,  ib. 
custom  as  to  election  of,  iii.  043. 

CURRENCY, 

of  coin,  proof  of,  ii.  309. 

CURRENT, 

proof  of  coin  being,  ii.  300. 
CURTESY, 

custom  to  hold  by,  proof  of  within  a  manor,  ii.  336. 
proof  of  title  by  the,  iii.  898. 
tenant  by,  possession  of,  ii.  401. 

CURTILAGE, 

essential  to  common,  when,  ii.  315. 

CUSTODY, 

proof  as  to,  in  case  of  entry  by  a  receiver,  i.  359. 
legal,  of  appointment  to  office,  i.  390. 
of  ancient  document,  proof  as  to,  i.  239,  240. 
of  warrant  by  constable,  ii.  331. 

CUSTOM, 

different  kinds  of,  ii.  357. 
general  customs,  ib. 
local  customs,  ib. 

of  gavelkind,  ib. 

of  borough-English,  ib. 
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of  London,  ii.  357. 
proof  to  establish  a  custom,  ii.  0o8. 

time,  ib. 

continuance,  ib. 

must  be  reasonable,  ii.  359. 

reputation,  ib. 

court-rolls,  ib. 

customs  of  ditt'erent  districts,  ib. 

mercantile  customs,  ii.  3GU. 

variation  of,  ib. 

must  be  sanctioned  as  reasonable,  ib. 

common  usage,  ii.  360. 

admissibility  and  effect  of,  ib. 
with  respect  to  a  contract,  ib. 
time  of  entry,  ii.  362. 
mercantile  contract,  ib. 

not  admissible  when  terms  are  not  doubtful,  ib. 
variance,  i.  449,  ii.  364,  iii.  946. 
what  number  of  instances  sufficient  to  prove,  ii.  835. 
variance  from,  in  proof,  i.  449,  ii.  364,  iii.  946. 
competency  of  Avitness  to  prove,  who   has   acted   under  it,   iii.    948, 

1095. 
of  one  manor,  when  admissible  to  prove  the  custom  of  another,  ii.  336. 
in  one  parish,  not  evidence  of  custom  in  another,  ii.  313. 
of  tithing  in  other  parishes,  not  admissible,  iii.  1092. 
evidenced  by  a  judgment  when,  i.  297. 
proof  of,  by  deposition,  i.  319. 
evidenced  by  court-rolls,  i.  339. 
notice  of,  by  courts,  i.  508. 
for  churchwardens  to  place  and  displace  persons  in  and  from  pews,  is 

bad,  iii.  862. 
of  tithing,  iii.  1094. 
variance  from  custom  alleged,  ii.  364. 
of  parishioners  to  elect  a  curate,  iii.  943. 
in  case  of  copyhold,  proof  of,  ii.  336. 
of  manors,  evidence  of,  ii.  336.     See  Manor. 

for  lord  to  dig  clay-pits,  in  diminution  of  rights  of  common,  ii.  315. 
to  let  parts  for  building,  ii.  227. 
of  London,  to  build  on  ancient  foundation,  although  light  may  be 

obstructed,  ii.  300. 
for  a  landlord  to  compensate  the  off-going  tenant   for  tillage,  &c.  is 

reasonable,  iii.  782. 
right  to  begin,  app.  ii.  iii.  1391. 
reasonable,  when,  ib. 
presumption  of  continuance  of,  ib. 
when  noticed  by  the  courts,  ii.  518. 
evidence  of,  admissible  to  explain  an  agreement,  ii.  313. 
travei'se  of,  does  not  admit  antiquity  of  messuage,  iii.  1130. 
of  other  parishes  not  admissible  in  action  for  tithes,  iii.  1092. 
in  one  parish  not  evidence  as  to  another,  ii.  313. 

CUSTOMARY, 

where  evidence,  i.  339. 

of  manor,  ib. 

found  in  books  of  corporation,  i.  341. 

heir,  proof  of  title  by,  ii.  335. 


1G92  INDEX. 

CUSTOMARY  RIGHT, 

evidence  of,  in  trespass,  iii.  1130. 
dispioval  of,  iii.  1129. 

CUSTOMARY  INCIDENTS, 

may  be  annexed  to  a  written  contract  by  parol  evidence,  iii.  780. 

CUSTOMARY  TENANT, 

confirmation  of  estate  to,  discharged  of  customs,  operates  as  a  release 
when,  ii.  697. 

CUSTOM-HOUSE, 

copy  of  searcher's  report  admissible,  when,  i.  247. 

CUSTOM-HOUSE  OFFICER.     See  Officer. 

DAMAGE, 

when  an  inference  of  law,  iii.  1014. 

in  law,  Avhen  presumed,  ii.  300. 

actual,  when  it  must  be  proved,  ii.  317. 

in  suit  by  commoner  against  the  lord,  ib. 

actual,  when  unnecessary  to  be  proved,  ib. 

in  action  of  disturbance  of  common,  ib. 

fishing  in  several  fishery,  ib. 

must  be  specially  alleged,  when,  ii.  299. 

presumptive  evidence  of,  ib. 

to  the  smallest  amount,  when  sufficient,  ii.  396. 

too  remote,  when,  iii.  740. 

particular,  when  essential  to  an  action,  ib. 

connexion  of  with  defendant's  act,  ib. 

what  sufficient  to  support  an  action,  iii.  741. 

in  case  of  lands,  ib. 

to  a  house,  variance  from  description  of,  iii.  733. 

continuing,  limitation  of  action,  hoAV  computed,  ii.  660. 

done  in  execution,  a  lawful  thing,  liability  for,  ii.  574. 

DAMAGES, 

limited  by  the  description  in  declaration,  i.  461. 
liquidated,  when  recoverable,  iii.  852. 

evidence  of  character  when  admissible  to  diminish,  ii.  305. 
measure  of,  recoverable  from  an  attorney,  ii.  112. 
include  costs,  ii.  364. 
in  law  and  fact,  ib. 

how  estimated  in  action  on  bond,  ii.  269. 
may  exceed  penalty,  when,  ib. 

for  breach  of  contract,  defective  performance  by  plaintiff  when  admis- 
sible in  reduction  of  damages,  iii.  1210. 
proof  of,  in  action  for  a  disturbance,  ii.  396. 
in  ejectment  under  the  stat.  1  G.  4,  c.  87,  s.  2,  ii.  424. 
proof  of,  in  action  for  a  nuisance,  iii.  747. 
in  an  action  for  a  malicious  prosecution,  ii.  685. 
amount  of,  in  action  against  sheriff,  iii.  1025. 
in  an  action  for  slander,  &c.  ii.  636. 
special  proof  of,  ii.  637. 

in  trespass,  evidence  in  aggravation  of,  iii.  1114. 
cannot  be  severed,  iii.  1115. 

matters  not  stated  on  record,  inadmissible  when,  iii.  1116. 
alia  enortnia,  evidence  under,  ib. 
to  the  reversion,  evidence  of,  iii.  978,  979. 
by  opening  a  new  door,  iii.  978. 
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proof  of,  in  action  for  secluction,  iii.  991. 

in  action  for  seduction  of  servant,  ib. 

in  trover,  iii.  1164,  1165. 

for  conversion  of  instrument,  ib. 

special,  not  recoverable  in  trover,  when,  n.  299. 

presumptive  evidence  of,  ib. 

in  action  for  not  accepting  goods,  in.  1200.  .  „„+    :x 

what  recoverable  by  vendor  of  property,  for  breach  of  contract,  in. 

1192. 
by  vendee,  iii.  1120.  ... 

nieasure  of,  in  action  for  breach  of  warranty,  ui.  1243. 
resulting  from  breach  of  warranty,  ib. 
unliquidated,  cannot  be  set-off,  iii.  993. 
proof  of,  in  action  for  libel,  ii.  636.  ,       ,      .       ••    ^^7 

proof  of  connexion  of  the  damage  with  the  slander,  11.  637. 
proof  of,  in  action  for  crim.  con.,  11.  354. 
in  trespass,  iii.  1114.  .. 

unliquidated,  exclude  set-oft,  when,  ii.  177. 
admitted,  when,  app.  ii.  iii.  1392. 
bar  further  proceedings,  when,  ib. 
consequential,  ib.  1393. 
prospective,  ib. 

excessive,  ib.  •  i       j  i      „  ;„v-.r   ih 

effect  of,  as  to  costs,  not  to  be  considered  by  aju.y,  ib. 
general,  where  one  count  is  bad,  effect  ot,  ib. 

DAMAGE-FEASANT, 

evidence  on  plea  of,  iii.  975. 

of  writing,  variance  from,  1.  48b. 

formal,  when,  ib. 

when  to  be  taken  exclusively,  ib. 

nf  Ipnsp   evidence  of  what,  ii.  21.  c  1      1 

:„  ^romislory  note,  whether  evidence  of  true   date,  in  case  of  bank- 

of  nTte'payable  on  demand,  stat.  of  limitations  runs  from,  ii.  661. 

of  cash-notes,  effect  of,  ii.  178. 

of  note,  effect  of,  ii.  147,  148.  ... 

parol  evidence  to  show  execution  of  instrument  after,  111.  761. 

construction  of  the  term,  ib. 

party  bound  by,  when,  ib.  .  ••    i.q 

bill  of  exchange,  a  debt  from  time  ot,  11.  148 

of  bond  not  conclusive  as  to  delivery,  m.  787. 

DAUGHTER.     See  Seduction. 

DAY, 

fraction  of,  iii.  1079. 

DAY-BOOK, 

when  to  be  produced,  i.  360. 

DEAF  AND  DUMB.     See  Witness. 

plea  by  one,  to  a  charge  of  felony,  app.  ii.  m.  1394. 

DEATH.     See  Pedigree. 

proof  of,  on  whom  incumbent,  11.  364. 
presumption  of  continuance  of  life,  ib. 
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DEATH— confinued. 

proof  of  survivorship,  ii.  364. 

proof  of,  iii.  834,  84o.      See  tit.  Pedigree. 

of  particular  person,  proof  of,  iii.  845. 

of  seaman,  evidence  of,  i.  247. 

presumption  as  to,  from  mere  lapse  of  time,  iii.  89-5. 

of  party,  when  a  revocation  of  submission,  ii.  118. 

presumption  of,  app.  ii.  iii.  1394. 

proof  of,  ib. 

DEATH-BED  DECLARATIONS, 

ground  of  admissibility,  i.  *22,  ii.  3G-5. 

when  inadmissible,  ii.  366. 

how  given  in  evidence,  ib. 

force  and  effect  of,  ii.  367. 

caution  in  admitting,  ib. 

in  civil  proceedings,  when  admissible,  ib. 

admissibility  of,  app.  ii.  iii.  1394. 

effect  of,  ib.  1395. 

in  civil  actions,  ib.  1396. 

DEBT.     See  tit.  Bond — Covenant — Deed. 

lies  for  use  and  occupation  at  common  law,  iii.  1174. 

lies  for  escape  in  execution,  iii.  1019. 

on  bill  of  exchange,  lies  when,  app.  ii.  iii.  1365. 

lies  on  foreign  judgment,  ii.  69. 

transfer  of,  ii.  80. 

evidence  under  plea  oi' nunquam  indebitatus,  app.  ii.  iii.  1396. 

evidence  on  plea  of  payment,  ib. 

for  use  and  occupation,  lies  at  common  law,  iii.  1174. 

proof  of  payment  not  admissible  under  plea  of  nimquam  indem,  app. 

ii.  iii.  1396. 
nil  debet,  proof  by  plaintiff,  ii.  369. 
debt  for  rent,  ib. 
evidence  for  defendant  under  plea  of  nil  debet,  ib. 

DEBT  OF  ANOTHER, 

provisions  of  stat.  of  frauds  as  to,  ii.  476,  477. 

new  consideration,  effect  of,  ii.  478. 

transfer  of,  by  mutual  arrangement,  ii.  79. 

suggesting  a  devastavit,  action  of,  ii.  453. 

by  assignee  of  reversion,  ii.  350. 

effect  of  proving  under  a  commission,  &c.  ii.  188,  189. 

promise  to  pay,  when  binding,  ii.  482. 

DEBTOR, 

competency  of,  in  actions  against  sheriffs,  iii.  1033. 

on  judgment,  competency  of,  in  action  of  trover  against  the  sheriff 

who  has  taken  goods  in  execution,  iii.  1031. 
admission  by,  evidence  against  the  sheriff,  ii.  34. 
admission  by,  evidence  against  a  trustee  for  creditors,  ib. 

DECEASED  PARENT, 

entry  by,  as  to  birth  of  child,  i.  243. 

DECEIT, 

particulars  of  proof,  ii.  371. 
deceitful  means,  ib. 
proof  of  fraud,  ib. 
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DECEIT— continncd. 

ftilse  character,  ii.  372. 

competency,  ii.  372,  373. 
deception  the  g-ist  of  the  action,  ib. 

does  not  lie  where  plaintiff  cognizant,  &c.  ib. 
fraud  in  sale  of  goods,  ib. 
proof  of  damage,  ii.  375. 
variance  from,  allegation  of,  i.  445. 
as  to  value  of  g-oods  carried,  effect,  ii.  291. 
in  sale,  app.  ii.  iii.  1396. 
false  representation,  ib. 

DECISION, 

judicial,  binding  force  of,  ii.  690. 

DECLARATION, 

admissibility  of,  as  explanatory  evidence,  i.  68. 

to  shoAV  knowledge,  motive,  intention,  i.  09.  • 

by  third  person,  admissible  when,  i.  346.     See  tit.  Entry. 

by  party  in  extremis,  admissible  when,  ii.  365. 

excluded  by  written  evidence,  when,  ib. 

proof  of,  ib. 

force  and  effect  of,  ib. 

in  extremis,  when  admissible  in  civil  cases,  ii.  367. 

by  person  in  possession  of  premises,  admissible  when,  ii.  401. 

by  a  wife,  when  evidence  against  the  husband,  ii.  551,  552. 

made  by  the  wife  at  time  of  absconding  from  her  husband,  ii.  356. 

by  parents,  in  case  of  pedigree,  iii.  845. 

as  to  legitimacy,  ii.  199. 
by  deceased  husband,  as  to  legitimacy  of  wife,  ii.  201. 
of  deceased  members  of  a  family,  are  admissible  to  prove  pedigree, 

iii.  834. 
what  declarations  admissible,  iii.  841. 
made  by  a  bankrupt,  when  admissible,  ii.  131. 
by  bankrupt  before  bankruptcy,  ii.  175. 
an  under-sheriff",  iii.  1013. 
a  bailiff',  ib. 

holder  of  bill,  when  admissible,  ii.  260. 
a  wife,  i.  351. 
tenant,  i.  352. 
occupant  of  a  house,  ib. 
made  at  the  time  of  executing  an  instrument,  evidence  to  prove  ti-au- 

dulent  intention,  iii.  1031. 
by  a  co-conspirator,  when  admissible,  ii.  327,  328. 
of  party  to  be  supplied  with  goods,   not  evidence  against  one  who 

guarantees  payment,  iii.  1063. 
by  principal,  not  evidence  against  his  surety,  ib. 
of  war  by  a  foreign  government,  evidence  of  the  fact,  iii.  1236. 
sued  within  time  presumed  to  be  connected  with  the  writ,  iii.  1076. 
accompanying  an  act,  when  evidence,  i.  350,  351.     See  Bankrupt— 

"PjlltVTPS* 

declarations  made  post  litem  motam,  are  not  admissible,  i.  43. 
by  a  wife,  when  admissible  against  the  husband,  ii.  553. 
-       by  wife,  as  executrix,  do  not  affect  the  husband,  ii.  455. 
by  petitioning  creditor,  inadmissible  when,  ii.  175. 
evidence  to  prove  conspiracy,  when,  ii.  327. 
by  holders  of  bills,  ii.  260. 
in  case  of  pedigree,  iii.  833. 
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by  bankrupt  and  others,  in  case  of  bankruptcy,  ii.  195. 

by  defendant,  Avhat  admissible  in  case  of  seduction,  iii.  990. 

by  party  comniitting  a  nuisance,  admissible  when,  iii.  749. 

by  an  obligee,  not  admissible  against  a  co-suret}-,  when,  iii.  1063. 

by  wife,  when  admissible,  ii.  356. 

by  a  bankrupt,  ii.  149. 

by  prosecutor  in  his  evidence,  whether  admissible  for  him  in  action 

for  a  malicious  prosecution,  ii.  685. 
as  to  marriage,  evidence  of,  iii.  845. 
of  principal,  when  admissible  against  a  surety,  iii.  1063. 
by  one  who  indemnifies  a  party,  admissible  when,  ib. 
by  an   apprentice,   evidence  of  being  such   in  action   for  seduction, 

iii.  991. 
by  trustee,  admissible  when,  iii.  762. 

by  a  bailiff,  when  admissible  against  the  sheriff,  iii.  1034. 
•       accompanying  an  act,  app.  i.  613. 

by  an  owner,  where  admissible,  ib.  614. 

by  an  intestate,  ib. 

by  a  party,  ib. 

by  a  steward,  ib.     See  Entry. 

DECREE, 

in  Chancery,  proof  by,  i.  300. 
proof  of,  i.  297,  298.* 

for  alimony,  does  not  discharge  the  husband  when  in  respect  of  goods 
supplied  to  the  wife,  ii.  541. 

DEDIMUS  POTESTATEM, 

action  for  preparing,  &c.  ii.  80. 

DEED, 

proof  on  issue  of  non  est  factum,  ii.  379. 

production  of,  i.  308,  ii.  376. 

execution  of,  ib. 

alteration  in,  i.  369. 

proof  of  sealing,  i.  372,  ii.  377.      . 

proof  of  delivery,  i.  373,  ii.  377. 

takes  effect  from  delivery,  ii.  381. 

execution  by  agent,  i.  373,  ii.  378. 

variance,  ii.  378. 

evidence  for  defendant,  on  issue  of  won  est  factum, 

deed  originally  void,  ii.  379. 

delivery  as  an  escrow,  ib. 

cancellation,  ib. 

erasure,  ib. 

alteration,  ib. 

addition,  ib. 

must  impeach  the  execution  or  continuance,  ib. 
plea  of  duress,  ii.  380,  381. 

tender,  ib. 

payment,  ib. 
proof  by  deed,  when  necessary,  ib. 

production,  when  essential,  ib. 

when  unnecessary,  ii.  380. 
claim  by  act  of  law,  ib. 

deed  of  feoffment  is  evidence  of  livery,  ii.  381. 
and  of  release,  ib. 
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DEED — continued. 

cancelled  deed  when  evidence,  ii.  381. 

where  the  thing  lies  in  livery,  ib. 
presumptive  evidence  of  execution,  ib. 

possession  of  lands,  ib.  -071 

not. proved  by  admission  in  answer  in  Chancery,  1.  d/ 1. 
execution  of,'  not  provable  by  parol,  ib. 
admission  of,  by  plea,  ii.  347.  _      ,      ,    .       ..^    ., 
no  more  admitted  than  is  stated  in  the  declaration,  ib 
terms  of,  cannot  be  explained  by  extrinsic  evidence,  iii.  1^74. 
evidence  of  all  recited  facts,  ii.  346. 
party  estopped  from  disputing-,  when,  i.  372. 
of  composition,  stamp  on,  iii.  1045. 
trover  for,  iii.  1145. 

stamp  on,  iii.  1046.  ... 

at  what  time  intended  to  have  been  delivered,  111.  1080. 

i^:^^^:^J^^,  in  the  absence  of  the  attesting  witness,  app. 

i.  618. 
when  30  years  old,  ib. 
proof  of,  in  case  of  loss,  ib. 
when  in  possession  of  the  adversary,  ib.  b-iU. 
proof  of  notice  to  produce,  ib.  621. 
proof  of  comin-  from  the  adversary's  possession,  ib.  6... 

Z^k^oiv^  "Slenee  when  adn^sible  to  show,  iii.  765. 
•     contract  by  excludes  assumpsit  when,  m.  /o7. 
parol  evidence  to  explain,  iii.  778. 

DEEDS, 

property  in,  iii.  1146. 

DE  FACTO, 

proof  of,  when  sufficient,  111.  948. 
act  of  officer  valid  when,  iii.  749. 

DEFAULT,  ,  . 

judgment  by,  effect  ot,  in  evidence,  1.  268. 

DEFEAZANCE 

on  bill,  effect  of,  ii.  215. 

^^^n'^Jntract,  not  available  in  action  for  seducing  a  servant,  iii.  991. 
latent.     See  Latent  Defect. 

■"^''pSmTnce  of  work,  when  available  in  an  action  tor  work  and  labour, 
iii.  1307. 

DEFECTIVE  EVIDENCE, 

how  differing  from  secondary,  i.  505. 

DEFENCE  OF  POSSESSION, 

plea  of,  in  trespass,  iii.  1136. 
proof  of  request  to  depart,  ib. 

DEFENCE  OF  PROPERTY^ 

plea  of,  in  trespass,  iii.  1137. 
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DEFICIENCY, 

proof  of  allegation  of,  lies  on  the  party  who  alleges  it,  i.  420. 
in  respect  of  thing  purchased,  effect  of,  iii.  1213,  1214. 

DEGREES 

of  evidence,  i.  543. 
DE  INJURIA, 

proof  of,  on  issue  on  plea  of,  iii.  1131. 

partial  proof,  effect  of,  ib. 

replication  of,  puts  the  Avhole  plea  in  issue,  ib. 

does  not  admit  evidence  to  qualify  the  fact  alleged  in  justification,  iii. 

1132. 
replication  of,  does  not  put  excess  or  sufficiency  in  issue,  iii.  1133. 
effect  of  plea  in  trespass,  iii.  1131. 

DE  JURE, 

when  put  in  issue,  iii.  948. 

DE  JURE  ET  DE  FACTO, 

distinction  as  to,  iii.  36-5. 

DELAY, 

unnecessary,  in  the  execution  of  an  act,  action  for,  iii.  746. 

DELIVERY, 

of  deed,  proof  of,  i.  373. 

of  bill,  what  constitutes  a  negotiation  of,  ii.  256. 

of  bill,  evidence  of  ownership,  ii.  218. 

of  goods,  proof  of,  in  action  against  carrier,  ii.  286. 

of  goods  by  carriers,  ib. 

of  goods  obtained  by  false  pretences  does  not  alter  property,  iii.  1225. 

of  chattel,  when  essential  to  property  in,  iii.  1147 

conditional,  does  not  vest  property,  iii.  1148. 

of  goods  to  carriers,  what  sufficient,  ii.  286. 

of  goods,  proof  of  in  action  for  goods  sold  and  delivered,  iii.  1205. 

to  a  carrier,  when  sufficient,  iii.  1206. 

to  carrier  vests  property,  when,  iii.  1151. 

vis  termini,  ii.  138. 

to  an  agent  vests  property,  when,  ii.  489. 

of  writ  to  sheriff,  iii.  1009. 

of  writ  to  sheriff,  effect  of  in  binding  goods,  iii.  1017. 

of  dock-warrant  vests  property  in  vendee,  when,  iii.  1224. 

of  deed,  proof  of,  ii.  377. 

DELIVERY  OF  GOODS 

in  satisfaction  of  bill  of  exchange,  effect  of  under  section  82  of  6  Geo.  4, 
c.  16,  ii.  172. 

DEMAND, 

must  be  proved,  to  avoid  a  collusive  sale  of  goods  by  trader  on  eve  of 

bankruptcy,  iii.  1163. 
of  possession  necessary,  when,  to  maintain  ejectment,  iii.  1191. 
on   sheriff",  of  money  levied,  not  essential  to  action  against   him,  iii. 

1023. 
of  money,  when  essential,  is  not  superseded  by  a  tender,  iii.  1072. 
proof  of  subsequent,  to  avoid  a  tender,  ib. 
when  necessary  in  trover,  iii.  1160. 
in  case  of  toiiious  execution  unnecessary,  ii.  167. 

DEMAND  AND  REFUSAL, 

finding  of,  insufficient  in  action  of  trover,  i.  512. 

when  essential  to  proof  of  conversion  of  goods,  iii.  1161. 
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DEMEANOUR  .    ^  .         .      A-y.-vt.r  i   r^RO 

of  witnesses,  a  test  of,  for  judging-  of  credibility,  i.  o82. 

DEMESNE  LANDS, 

what  are,  ii.  504. 

DEMISE, 

variance  from,  i.  464. 

not  proved  by  possession  under  an  agreement  of  sale,  in.  974. 
variance  from  allegation  of,  i.  442,  443.  455.  45/. 
proof  of  title  by,  ii.  409. 
DEMONSTRATION,  FALSE, 
effect  of,  iii.  771. 

DEMURRER, 

an  admission  when,  i.  338. 
to  evidence,  i.  530. 

DEPARTURE, 

act  of  bankruptcy,  &c.  ii.  132. 

DEPENDENT  . 

circumstances,  coincidence  ot,  i.  567. 

^^^pSs  to  place  of,  to  render  ancient  document  admissible  i   239. 
presumptioA  as  to  custody  of  ancient  extent  of  crown  lands,  i.  240. 
action  by  purchaser  to  recover,  iii.  1194. 
proof  of  title  to,  by  forfeiture,  iii.  1220. 
action  by  vendee  to  recover,  iii.  1227. 

DEPOSITION, 

on  interrogatories,  proof  ot,  app.  i.  biz. 

identity  of  parties,  ib. 

evidence  when  of  reputation,  ib.  611. 

DEPOSITIONS,  

before  a  magistrate,  practice  as  to,  app.  u.  m-  i^J»- 
copy  of,  prisoners  when  entitled  to,  ib. 
right  of  prisoner  to  have  them  read,  ib.  1414. 
in^ankruptcy,  conclusive  when,  ii.  124. 
admissibility  of,  in  case  of  tithe,  iii.  1089. 
of  witnesses,  when  admissible,  i.  510,  u.  38^. 
absence  or  death  of  witness,  i.  300. 
interest  subsequently  accruing,  i.  311,  312. 

identity  of  parties,  i.  312.  •    oio 

identity  of  cause  of  action  not  requisite,  i.  31d. 

legality  of  the  proceeding  in  which,  &c.  i.  314. 

extra-judicial  depositions,  ib. 

inadmissible,  ib. 

in  irregular  proceedings,  ib. 

when  admissible,  i.  310. 

depositions  in  spiritual  court,  i.  315. 

in  court  not  of  record,  ib. 

whether  admissible,  ib. 

leading  interrogatories,  i.  310.  327. 

when  they  exclude  the  deposition,  i.  316. 

power  to  cross-examine,  ib. 
examination  de  bene  esse,  i.  317. 
neglect  to  cross-examine,  ib. 
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where  admissible  to  prove  reputation,  i.  019. 

time  of  making-,  ib. 

post  litem  motam,  ib. 

depositions  of  witnesses  residing-  abroad,  i.  320. 

of  witnesses  in  India,  i.  321. 
Stat.  13  Geo.  3,  c.  63,  s.  40  &  44,  ib. 
Stat.  1  W.  4,  c.  22,  i.  323. 
depositions  how  proved,  i.  324-326. 

death  of  witness,  i.  324. 

existence  of  the  cause,  ib. 

bill  and  answer  in  Chancery,  i.  32-3. 

signature  of  master  in  Chancery,  i.  326. 

testimony  on  former  trial,  i.  327. 

proof  of,  by  copy  from  judge's  chambers,  ib. 
in  case  of  bankruptcy,  ib.     See  Bankruptcy. 
under  stat.  7  G.  4,  c."^  64,  ii.  382. 

object  of  the  statute,  ib. 

preparatory  proof,  ii.  383. 

death  of  witness,  ib. 

kept  away  by  the  defendant,  ib. 

inability  to  travel,  ib. 

taken  in  the  presence  of  the  prisoner,  ib, 

depositions  before  a  coroner,  ii.  384. 

admissible  in  cases  of  felony  only,  ii.  382. 

examination  before  justices,  ii.  387. 

on  removal  of  pauper,  ib. 

in  case  of  filiation,  ib. 

of  deceased  witness,  when  excluded  for  want  of  opportunity  to  cross- 
examine,  i.  2-5. 

death  of  witness  essential,  i.  360. 

practice  in  Chancery  as  to,  i.  311. 

eifect  of  the  usual  order,  ib. 

in  perpet2ia77i  rnemoriam,  ib. 

evidence  when,  in  tithe  suit,  iii.  1089. 

DEPRIVATION, 

sentence  of,  effect  of,  i.  288. 

DEPUTATION, 

of  gamekeepers,  proof  of,  i.  248. 

as  gamekeeper,  proof  of  under  the  Game  Act,  ii.  501. 
DEPUTY, 

negligence  of,  principal  responsible  for,  when,  ii.  46. 

DESCENT, 

proof  of,  iii.  832.      See  tit.  Pedigree. 
DESCRIPTION, 

a  party  bound  by,  when,  ii.  23. 

what  is  matter  of,  i.  383. 

imperfect,  of  thing  sold,  when  it  avoids  the  sale,  iii.  1213. 

allegations,  when  descriptive,  i.  433.  443. 

DE  SON  TORT, 

executor  of,  of  what  paj-ments  he  may  avail  himself,  ii.  451. 

who  is,  ii.  443.  440. 

effect  of  acts  done  by,  ii.  446. 
executor,  ib. 
action  against  executor,  a])p.  ii.  iii.  1417. 
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DESTROYING  FISH, 

commitment  for,  ii.  591. 

DETENTION  OF  TOOLS, 

special  damag-e  from,  how  recoverable,  ii.  299. 

DETERMINATION, 

of  action,  proof  of,  ii.  688. 

of  tenancy,  proof  incumbent  on  the  tenant,  when,  iii.  1180. 

how  proved,  ib. 

of  action,  proof  of,  ii.  687. 

DETINUE, 

particulars  of  proof,  ii.  387. 

property  in  the  goods,  ib. 

action  hy  husband  and  wife,  ib. 

by  heir,  ib. 

possession  by  defendant,  ii.  388. 

against  the  husband,  ib. 

proof  under  plea  of  non  definet,  ib. 

jury  must  find  tlie  value,  ib. 

joinder  of  counts  in,  app.  ii.  iii.  1399. 

evidence  under  non  detinet,  ib. 

DEVASTAVIT, 

action  of  debt,  sug-g-esting  a,  ii.  453. 
non-devastuvit,  evidence  on  plea  of,  ib. 
what  amounts  to,  ii.  443.  453. 

DEVISE, 

is  imperative  where  the  heir  takes  by  descent,  ii.  519. 

DEVISEE, 

of  freehold,  proof  of  title,  ii.  407. 

of  leasehold,  ii.  408. 

one  claiming  as,  entitled  to  begin,  when,  i.  425. 

to  what  fixtures  entitled,  iii.  J247. 

DILAPIDATIONS, 

proof  in  action  for,  iii.  964. 

by  admission,  ib. 

damages,  ib. 

action  for,  against  executor  of  deceased  rector,  ib. 

DIPLOMA, 

proof  of,  ii.  307,  app.  ii.  iii.  1399. 
when  necessary,  ii.  307. 

DIRECT, 

or  testimonial  evidence,  i.  15. 

consideration  of,  by  a  jury,  i.  522. 

ought  not  to  be  superseded  by  circumstantial,  i.  578. 

in  conflict  with  circumstantial,  force  of,  i.  584. 

DIRECTORY, 

statute  is,  when,  app.  ii.  iii.  1399. 

DISABILITY, 

proof  of,  in  ejectment,  ii.  403. 

evidence  of,  in  answer  to  the  statute  of  limitations,  ii.  672. 

proof  of,  in  ejectment,  ii.  403. 
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DISCHARGE, 

of  prisoner,  how  proved,  ii.  113. 

bj  taking-  one  of  several  in  execution,  ii.  249. 

of  prisoner  before  breach,  ii.  103. 

may  be  proved  by  parol,  ib. 

by  one  assignee,  effect  of,  ii.  179. 

of  servant,  or  other  agent,  when  legal,  iii.  1304= 

of,  when  justifiable,  ib.    '       . 

of  surety  by  composition  with  principal,  iii.  1065. 

DISCLAIMER, 

by  tenant,  effect  of,  ii.  414.  419. 
what  amounts  to,  ii.  419. 

DISCONTINUANCE, 

proof  of,  ii.  690. 

DISCOVERY, 

of  offender,  what  amounts  to,  ii.  271. 

effect  of,  as  to  competency  under  statutes,  ib. 

evidence  under  nil  debet,  when,  ii.  272. 

DISCREPANCIES, 

in  evidence,  effect  of,  i.  552. 
instances  of,  ib. 

DISFRANCHISEMENT.     See  Corporation. 

DISGRACE, 

witness,  whether  bound  to  give  an  answer  tending  to  his  disgrace, 

i.  193. 
question  tending  to  disgrace  may  be  put,  i.  197. 

DISHONOUR, 

of  bill  of  exchange,  ii.  225. 
presumptive  evidence  of,  ii.  237. 

DISHONOUR  AND  DISGRACE, 

ground  for  awarding  damages,  when,  iii.  990. 

DISMISSAL, 

of  servant  for  misconduct,  &c.  iii.  1304, 

DISPENSATION, 

how  proved,  iii.  944. 

DISSEISIN, 

evidence  of,  ii.  403. 

DISSENTING  CHAPEL, 

register  of,  inadmissible  to  prove  baptism,  i.  244. 

DISSENTING  MINISTER, 

proof  of  foreign  marriage  by  a,  ii.  703. 

DISSOLUTION, 

of  partnership,  by  bankruptcy  of  one,  effect  of,  iii.  802. 

proof  and  effect  of,  in  action  against  partners,  iii.  808. 

proof  of  notice  of,  iii.  812. 

of  partnership,  proof  in  answer  to,  iii.  816. 

of  partnership,  proof  of,  iii.  811. 

DISSOLVED  MONASTERY, 

proof  of  lands  belonging  to,  iii.  1093. 
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DISTRESS, 

form  of  action, 

for  an  irregular  distress,  ii.  389. 

for  distraining  Avhen  no  rent  is  due,  ii.  390. 

for  an  excessive  distress,  ib. 

driving  distress  beyond  the  hundred,  ii.  390,  391. 

impounding  goods  on  premises  without  notice,  ib. 

refusing  to  restore  goods  after  tender,-  ib. 

selling  within  five  days  after  notice,  ib. 

not  removing  within  a  reasonable  time  after  five  days,  ii.  391. 

not  selling  for  the  best  price,  ib. 

not  leaving  the  surplus  with  sheriff,  ib. 

count  in  trover,  ib. 

onus  probandi,  ib. 
evidence  in  defence,  ii.  39*2. 

justification,  rent  due,  ib. 
action  for  fraudulent  removal,  ii.  391. 

Stat.  11  G.  2,  c.  19,  8.  l,ii.  393. 

fact  of  removal,  ib. 

fraudulent  intention,  ii.  392. 
defence  by  landlord,  ib. 
liability  of  goods  of  bankrupt  to,  ii.  158. 
detention   of  cattle    distrained    for  damage-feasant,    after   tender   of 

amends,  ii.  85,  86. 
case  does  not  lie  for,  when,  ib. 
made  after  tender  of  rent,  ii.  300. 
for  poor's-rate,  trespass  lies  for,  when,  ii.  389. 
for  rate  illegally  made,  trespass  lies  for,  599. 
landlord,  when  liable  for  negligence  by  broker,  iii.  737. 
liability  to,  iii.  971. 

for  several  rates,  one  of  Avhich  is  bad,  iii.  1139. 
what  distrainable,  app.  ii.  iii.  1399. 
proof  of  distraining,  ib.  1400. 
liability  of  principal  for  act  of  bailiff,  ib. 
irregular,  ib. 
excessive,  ib. 

Stat.  5  &  6  W.  4,  c.  59,  as  to  impounding,  ib.  1401. 
tender  of  rent,  ib.  1402. 
defence  in  action  of,  ib. 

by  executors,  under  3  &  4  W.  4,  c.  42,  s.  37,  ib. 
for  rates,  ib. 
'    rescue  of,  ib.  1403. 
when  replevin  lies  for  goods  taken  under  a  distress,  in.  960. 
by  executors,  ib. 
by  a  husband,  ib. 
tenant  jnir  autre  vie,  ib. 

may  be  justified  in  the  name  of  another,  when,  ii.  475. 
authority  to  be  proved,  when,  ib. 

DISTRESS-WARRANT, 

for  several  rates,  ii.  393. 

seizure  and  sale  of  growing  crops  before  they  are  ripe,  ii.  392,  3  Jd. 

case  not  maintainable  for,  ib. 

DISTURBANCE, 

particulars  of  prooi',  ii.  394. 
proof  by  the  plaintiff,  ib. 

5  Q   4 
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DISTURBANCE— continued. 
plaintiif's  title,  ii.  395. 
presumptive  evidence  of  title,  ib, 
proof  of  the  disturbance,  ii.  396. 
damages,  ib. 

of  right  of  common,  proof  of  title,  ii.  310, 
of  common,  proof  of  damage,  ii.  31. 
of  fishery,  ib. 
of  a  pew,  iii.  862. 
proof  of,  in  quare  impedit,  iii.  943. 

DITCH, 

proof  of  tithj  to,  iii.  11 20. 
property  in,  iii.  1127, 

DIVERSION, 

of  highways,  provisions  as  to,  ii.  522. 
order  for,  when  sufficient,  ii.  523. 

DIVIDEND, 

proof  of  amount  of,  in  bankruptcy,  ii.  187. 

DIVINE, 

confidentiiil  communication  to,  ii.  322. 

DIVISIBILITY, 

of  averments,  i.  442. 

of  plea  of  license,  iii.  1131. 

of  plea,  in  trespass,  iii.  1124. 

DIVISIBLE, 

plea,  divisibility  of,  iii.  1124. 

DIVISION 

of  the  subject,  i.  1. 

DIVORCE, 

sentence  of,  cannot  be  pronounced  after  death  of  parties,  i.  288. 

sentence  of,  avoided  by  proof  of  collusion,  i.  306. 

cannot  be  prosecuted  after  death  of  parties,  ii.  198. 

by  sentence  of  Ecclesiastical  Court,  effect  of,  on  a  charge  of  bigamy, 

iii.  896. 
for  impotence,  effect  of,  in  proof,  ii.  197. 

DOCKET.     Sec  Bankruptcy. 

DOCK  TICKETS, 

possession  of  by  trader,  ii.  154. 

DOCK  WARRANT, 

delivery  of  vests  goods  sold,  when,  iii.  122-1. 

DOCUMENTARY  EVIDENCE, 
its  principal  excellence,  i.  549. 

DOCUMENTS, 

production  of  in  bankruptcy,  ii.  194. 

proof  of,  Avhen  in  the  possession  of  the  adversary,  app.  i.  620. 

notice  to  produce,  ib.  G21. 

DOG, 

trespass  for  killing,  ii.  505. 

justification,  ib. 

nuisance  by  keeping,  iii.  733. 
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DOING  AN  ACT, 

under  a  statute,  applicable,  when,  ii.  181. 

DOMESDAY, 

book,  i.  236. 

proof  of  ancient  demesne  by,  ib. 

variance  from  description  in  Domesday,  effect  of,  i.  494,  ii.  C97. 

DOOR  „      „. 

may  be  broken  when,  in  the  execution  of  process,  ii.  597.     bee  War- 
rant—  Constable. 

DORMANT  PARTNER, 

may  relieve  himself  when,  by  proof  of  dissolution,  iii.  812. 

share  of,  in  case  of  bankruptcy,  ii.  157. 

liability  of,  iii.  809. 

effect  of  possession  by  as  to  reputed  ownership,  ii.  154. 

liability  of.     See  Partner. 

DOUGLAS 

cause,  observations  on,  i.  588. 

DRAWEE, 

proof  in  action  by,  against  a  drawer,  n.  239. 

DRAWER, 

evidence  in  action  by,  ii.  239. 

DRAWING  OF  BILL, 
proof  of,  ii.  222. 

DRAYMAN, 

entry  by,  on  delivering  out  beer,  i.  359. 

DRUNKARD, 

Lord  Coke's  description  of  one,  iii.  1279. 

DRUNKENNESS, 

evidence  under  plea  oi  non  est  factum,  ii.  39(5. 

rule  of  equity  as  to  giving  relief,  ib. 

is  no  excuse  on  criminal  charge,  ii.  397. 

effect  of  as  to  criminal  liability,  app.  ii.  iii.  1403. 

DUCES  TECUM.     See  Subpoena  duces  tecum,  i.  87. 

DUCHY  OFFICER, 

book  of,  admissibility  of,  app.  i.  607. 

DUE  DILIGENCE, 

to  discover  an  indorser's  place  of  abode,  ii.  236. 
a  question  of  law,  when,  ii.  224. 

DUGDALE.     See  Histonj. 
DUPLICATE  ORIGINAL.     Sec  Copy. 

DUPLICATIO, 

of  the  Roman  law,  i.  5. 

DURATION 

of  life,  presumption  as  to,  iii.  895. 

DURESS, 

whiit  constitutes,  ii.  397. 
by  iidprisonmont,  ili. 
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DURESS— coHthmed. 

money  obtained  by,  ii.  398. 

plea  of,  ii.  380,  381.     See  Deed. 

proof  of,  ii.  344. 

evidence  of,  in  case  of  deed,  ii.  380,  381. 

bill  obtained  by,  holder  must  prove  value,  ii.  220. 

bill  obtained  by,  throws  proof  of  value  given  on  plaintiff,  ii.  247. 

evidence  under  plea  of  non-assumpsit,  ii.  102. 

admission  or  confession  resulting  from,  ii.  36. 

money  obtained  by,  recoverable,  ii.  85. 

what  amounts  to,  app.  ii.  iii.  1403. 

DURHAM, 

enrolment-book  of  leases  in  bishopric  of,  provable  by  copy,  i.  228. 
books  of  auditor  of  bishop,  admissibility  of,  i.  235. 

DUTCH  AMBASSADOR, 

assertion  of,  to  the  king  of  Siam,  i.  554. 

DUTY, 

and  collateral  undertaking,  distinction  between,  ii.  69. 
when  implied  in  the  case  of  a  shipowner,  iii.  727. 

DWELLING-HOUSE, 

in  case  of  burglary,  7  &  8  G.  4,  c.  29,  s.  13,  ii.  279. 
what,  ii.  278."^ 

DYER, 

lien  of,  ii.  648. 

DYING  DECLARATION, 

admission  of  in  evidence,  an  exception  to  the  general  rules  of  evi- 
dence, i.  26,  27. 
ground  of  admitting  evidence  of,  i.  26,  ii.  365. 

EARNEST, 

to  bind  a  bargain,  what  sufficient  within  the    .statute    of  frauds,  ii. 
490. 

EASEMENT, 

proof  of,  iii.  1127. 

cannot  be  created  without  a  deed,  ii.  473,  iii.  748. 
contract  for,  Avithin  the  statute  of  frauds,  when,  ii.  480. 
in  land,  deed  when  necessary  to,  ii.  473. 
See  Nuisance,  iii.  743. 

EAST  INDIA  COMPANY, 

books  of,  may  be  proved  by  a  copy,  i.  228. 
books  of,  proof  of,  ib. 

ECCLESIASTICAL  COURT, 

proof  of  sentence  of,  i.  302. 

books  of,  ib. 

judgment  of,  effect  of,  i.  272. 

effect  of  sentence  of  on  trial  for  bigamj-,  ii.  707. 

sentence  of  in  case  of  marriage,  ii.  705. 

EJECTMENT,  ii.  398. 
right  of  entry,  ii.  399. 
light  of  entry  Avithin  20  years,  ib. 
Stat.  21  J.  1,  c.  16,  ib. 

where  the  title  has  accrued  within  20  years,  ii.  399,  400. 
possession  within  20  yours,  ii.  401. 
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EJECTMENT— continued. 

by  lord  of  manor,  ii.  400. 
joint  tenant,  ib. 
agent,  ib. 

ouster  by  joint  tenant,  ib. 
of  mines,  ib. 

by  tenant  by  the  curtesy,  ib. 
actual  entry,  ii.  401. 

proof  of,  when  unnecessary,  ib. 
when  necessary,  ib. 
ratification  of  entry  by  another,  ib. 
in  case  of  fine  levied  with  proclamations,  ib. 

claim  to  be  on  the  land,  ib. 
actual  entry,  when  necessary,  ib. 

fine  levied  without  proclamation,  ib. 
levied  by  tenant  for  years,  ii.  402. 
by  parties  who  had  no  possession,  ib. 
by  son  of  tenant,  by  sufferance,  who  holds  over,  ib. 
proof  of  disability,  ib. 
Stat.  21  J.  1,  c.  16,  ii.  405. 
proof  that  the  right  of  entry  is  divested,  ib. 
evidence  in  disseisin,  ib. 
disseisin  at  election,  ii.  403. 
descent  cast  tolls  the  entry,  when,  ib. 
proof  of  title  in  general,  ib. 
presumptive  evidence  of,  ib. 
from  possession,  ii.  405. 
acts  of  ownership,  ib. 
in  case  of  waste  lands,  ib. 
how  rebutted,  ib. 
outstanding  term,  effect  of,  ib. 
presumption  of  surrender,  ib. 
proof  by  an  administrator  or  executor,  ii.  407. 
conusee  of  statute  merchant,  ii.  408. 
statute  staple,  ib. 
devisee  of  freehold,  ii.  409. 
copyhold,  ib. 
leasehold,  ib. 
tenant  by  elegit,  ii  410. 
guardian,  ib. 
heir-at-law,  ii.  411. 
landlord,  ib. 
demise,  ib. 

determination  of  lease,  ii.  414. 
notice  to  quit,  ii.  415,  416,  417. 
time  of  entry,  ii.  415,  416. 
in  case  of  tenant  at  will,  ii.  420. 
forfeiture,  ib. 

for  non-payment  of  rent,  ii.  422,  423. 
Stat.  4  G.  2,  c.  28,  ib. 
damages,  ii.  424. 

Stat.  1  G.  4,  c.  87,  s.  2,  ib. 
evidence  for  tenant,  ii.  425.  ••,,,,,,- 

tenant  estopped  from  disputing  landlord  s  title,  u.  421,  i~o. 
tender,  ii.  425. 

receipt  of  subsequent  rent,  ii.  425. 
waiver  of  fodeiture,  ib. 
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EJECTMENT— cow^wiwec/. 

hy  mortgagee,  ii.  427. 

by  a  rector,  ib. 

tenant  in  common,  ii.  430. 

proof  of  ouster,  ib. 
bj  joint  tenant,  ib. 
variance,  ib. 

proof  of  defendant's  possession,  ii.  432. 
competency,  ib. 
mesne  profits,  action  for,  ii.  434. 

particulars  of  proof,  ii.  434,  435. 
effect  of  judgment  in  ejectment,  ii.  435. 
for  tithes,  iii.  1095. 

maintainable  by  rightful  presentee  against  simoniacal  presentee,  iii.  965. 
variance  in  description  of  situation  of  premises,  i.  470. 
lawful  possession  at  time   of  action  brought,  is  a  defence  without 

regard  to  the  time  of  the  demise,  iii.  1191. 
notice  to  quit,  ii.  414,  415,  416,  417,  418,  419,  420. 
not  maintainable  by  vendor,  who  has  let  the  vendee  into  possession  on 
condition  not  to  sell  without  previous  demand  of  possession,  iii.  1191. 
recovery  in  does  not  bar  an  action  for  use  and  occupation  up  to  the 

time  of  the  demise,  iii.  1180. 
to  recover  premises  no  defence  in  action  for  use  and  occupation,  ib. 
service  of  declaration  where  the  right  of  action  accrues  in  vacation, 

ii.  424. 
provisions  of  the  stat.  3  &  4  W.  4,  c.  27,  ii.  399. 
judgment  in  an  estoppel,  when,  iii.  1128. 
is  maintainable  although  trespass  be  barred  by  the  statute  of  limitations, 

ii.  659. 
does  not  lie,  when,  app.  ii.  iii.  1404. 
variance  from  demise  by  omission  of  year,  ib. 
estoppel,  ib. 
by  copartner,  ib.  1405. 
copyhold,  ib. 
under  an  elegit,  ib. 
fine,  entry  to  avoid,  ib. 
by  heir,  ib.  1406. 

effect  of  entry  under  stat.  3  &  4  W.  4,  c.  27,  ii.  40  2. 
by  landlord,  app.  ii.  iii.  1406. 
proof  of  tenancy,  ib. 
notice  to  quit,  ib.  1407. 
by  whom  given,  ib. 
service  of,  ib. 
form  of  notice,  ib.  1408. 
disclaimer,  ib. 
tenant  at  will,  ib.  1409. 
for  forfeiture,  ib.  1410. 
damages,  ib.  1411. 
by  mortgagee,  ib. 
tenant  in  common,  ib. 
competency,  ib. 

ELECTION.     See  Bankrupt— Bribery. 

to  proceed  against  one  or  more  defendants,  iii.  1105. 
to  bring  trespass  on  case,  iii.  1108. 
to  wuivc  trespass  and  bring  assumpsit,  iii.  1103. 
of  croditor  to  prove  under  lljc  commission,  ii.  1H9. 
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ELECTlO'N—contlniiccL 

by  select  number,  iii.  947. 

parol  evidence  to  raise  a  case  of,  Avhen  admissible,  iii.  77 J . 
to  purchase,  proof  of,  ii.  436. 
to  be  made  by  a  prosecutor,  when,  app.  i.  627. 
by  assignees,  effect  of,  ii.  177. 
•  of  creditor  by  proving-  under  commission,  ii.  189. 
frivolous  petition,  app.  ii.  iii.  14 12. 
expenses  of,  ib.  1413. 
by  prosecutor,  ib. 
to  an  office,  ib. 
under  a  will,  ib. 

ELEGIT, 

proof  of  title  of  tenant  by,  ii.  410. 

EMBEZZLEMENT, 

by  a  bankrupt,  proof  of  on  indictment  for,  ii.  190. 
by  a  servant  or  clerk,  proof  of,  ii.  615. 

EMBLEMENTS, 

sale  of,  effect  as  to  tithe,  iii.  1083. 

EMPIRIC, 

not  entitled  to  recover  for  pretended  services,  ii.  1310. 

ENDEAVOUR  MADE, 

a  good  consideration,  ii.  69. 

ENDOWMENT, 

proof  of,  iii.  1082. 

of  abbey,  proof  of  by  cliartulary,  i.  395-397. 

proof  of,  of  vicarage,  iii.  1081. 

ENFRANCHISEMENT, 

of  copyhold,  when  presumable,  ii.  337. 

may  be  presumed  when  against  the  Crown,  iii.  916. 

ENGINE, 

includes  what,  ii.  500. 

ENGINEER, 

negligence  of,  liability  of  employer  for,  iii.  739. 

ENGRAVING, 

piracy  of,  iii.  941. 

ENJOYMENT, 

inference  of  legal  right  from,  iii.  743. 

prima  facie  evidence  of  property,  when,  iii.  1152. 

ENLARGEMENT 

of  time  for  making  an  award,  proof  of,  ii.  116. 

ENLISTMENT, 

fraudulent,  by  an  apprentice,  proof  of,  ii.  308. 

ENROLMENT, 

of  conveyance  of  bankrupt's  real  estate,  ii.  194. 
of  memorial,  presumable  Avhen,  ii.  407. 
proof  of  instrument  by,  i.  368. 
of  patent  in  action  for  infringing,  iii.  93H. 
presumiible  when,  ii.  407. 
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ENTIRE, 

title  may  be  put  in  issue,  ii.  318. 
allegation,  variance  from,  i.  457,  458,  459. 
sum,  variance  from,  material  when,  i.  489. 
document,  Avhen  part  is  used  the  whole  is  to  be  read,  i.  414. 
secus  where  the  additional  entry  is  distinct,  i.  415. 
contract  for  several  articles,  ii.  488. 
contract  for  goods,  when  entire,  iii.  1200. 

contract  for  work  and  labour,  payment  for,  recoverable  when,  under 
general  counts,  iii.  1297. 

ENTIRETY, 

of  contract,  ii.  71,  iii.  1212. 

rule  as  to,  in  case  of  admission,  ii.  34. 

of  custom  and  prescription,  ii.  364. 

ENTRIES.— W^n«e«. 

made  in  the  usual  course  of  business,  when  evidence,  i.  345. 

by  party  having  peculiar  knowledge  of  the  fact,  and   no  interest  to 

misrepresent  it,  ib. 
and  declarations  made  against  the  interest  of  the  party,  admissible  as 

evidence,  ib. 

ENTRY     See  tit.  Declaration. 

by  third  person,  admissible  when,  i.  346. 

principle  of  admissibility,  ib. 

by  an  attorney  in  his  books,  i.  348. 

private,  by  a  deceased  parent,  i.  243. 

by  a  third  person  against  his  interest,  i.  355. 

of  receipt  of  interest  on  a  bond,  i.  356. 

by  bailiffs,  receivers,  &c.  i.  357. 

parish  officer  of  sum  received,  i.  358. 

steward,  ib. 

banker's  clerk,  ib. 

agent  in  course  of  trade,  i.  359. 

collector  of  rents,  ib. 
proof  of  proper  custody,  i.  358. 
by  sheriff's  bailiff,  i.  360. 
in  usual  course  of  business,  i.  361.  ' 

by  a  deceased  clerk  to  an  attorney,  ib. 

a  scrivener,  i.  362. 
midwife,  ib. 
limitation  of  right  of,  ii.  651. 

in  bibles,  &c.  admissible  to  prove  a  pedig'ree,  iii.  842. 
proof  of  right  of,  ii.  399. 
to  constitute  actual  seisin,  proof  of,  iii.  898. 
what  amounts  to  an  actual  entry,  ib. 
by  an  agent,  proof  of,  iii.  899. 
peaceable,  is  justifiable  when  a  wrongdoer  is  in  possession,  ii.  459. 

by  owner  is  legal,  iii.  1118. 
not  e"ssential  to  the  liability  of  an  assignee,  ii.  350. 
made  by  principal,  admissible  against  his  surety  when,  iii.  1063. 
entry  in  book  not  communicated,  not  binding,  iii.  824. 
in  a  public  office  importing  joint  property,  not  evidence,  when,  iii.  807. 
by  a  party,  app.  i.  614. 
by  a  steward,  ib. 
in  course  of  business,  ib.  615. 
by  an  agent,  ib. 
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E^TRY—contitined. 

as  to  what  facts  admissible,  app.  1.  616. 

by  a  deceased  occupier,  ib.  617. 

eflfect  of,  under  stat.  3  &  4  W.  4,  c.  27,  s.  10,  ii.  400. 

EQUITABLE  DEBT 

will  not  support  commission  of  bankruptcy,  li.  146. 

EQUITABLE  OBJECTIONS 

to  a  title  will  be  noticed  by  a  court  of  law,  iii.  1191. 

EQUITABLE  RIGHT, 

a  release  of,  is  a  good  consideration  in  law,  ii.  56. 

EQUITABLE  TITLE, 

to  an  estate  sold  not  sufficient  to  enable  the  vendor  to  recover,  iii. 

1191. 
title  to  money  sufficient  in  action  for  money  hud   and  received,  ii. 

82,  83. 

EQUITY, 

presumption  of  evidence  to  rebut,  iii.  783. 

rules  of,  devolve  on  courts  of  law,  when,  ii.  436. 

parol  evidence  to  rebut,  iii.  763. 

observes  the  common  law  rules  of  evidence,  iii.  764. 

EQUITY  OF  REDEMPTION, 

not  assets,  when,  ii.  520. 

ERASURE, 

felonious,  proof  of,  ii.  41. 

in  deed,  evidence  to  explain,  ii.  377,  378. 

in  deed,  effect  of,  ii.  378. 

in  a  confession,  cured  by  attestation,  iii.  787. 

ERROR,  app.  ii.  iii.  1413. 

in  judgment,  when  available,  i.  307. 
effect  of,  iii.  958. 

act  done  under  a  subsisting-  decree  valid,  although  it  be  afterwards 
revoked,  ii. 

in  process  unavailable  to  sheriff,  when,  iii.  1022. 

in  record  does  not  defeat  judgment  imrevoked,  ii.  436. 

erroneous  judgment,  sheriff  may  justify  under,  ii.  437. 

so  party,  ib. 

party  cannot  justify  under  an  irregular  judgment,  ib. 

pendency  of,  does  not  exclude  pleading  the  judgment  by  way  of  set-off, 
iii.  993. 

in  record  of  judgment,  effect  of,  ii.  436. 

of  judgment  in  convicting,  cannot  be  objected  in  a  collateral  proceed- 
ing, the  objection  not  appearing  on  the  proceedings,  ii.  587. 

ESCAPE, 

what  will  amount  to,  iii.  1020. 

evidence  in  action  for,  against  the  sheriff  on  mesne  process,  iii.  1014. 

in  execution,  iii.  1019. 

action  by  sheriff"  against  party,  iii.  1032. 

act  of  bankruptcy,  proof  of,  ii.  145. 

ESCHEAT.     See  Mannr. 
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i:s(  ROW, 

t'\  idenco  of,  ii.  37H.  aSO. 
(h'livery  essentinl  t<»,  i.  ."174. 

I'STATE, 

proof"  of  spttltiiu-nt  by,  iii.  100.*). 
settlriiifut  In,  ib. 

ESTOPPEL, 

kinds  of,  ii.  I'M. 

art  of  liviTv,  ib. 

t'ftoct  of,  ib. 

by  dt't'd,  il(. 

by  fruiul,  ib. 

of  ti'iiiint  from  di.'^putinrr  liia  landlord's  titlo,  ii.  424,   iii.  973.  1180. 

I-JMO. 

of  |ntiti()iiinj.'-  creditor  from  disputing'  thf  commission,  ii.  O'i. 

of  bankrupt  afti-r  ac(juii'sc«'ncr,  ib. 

of  ponust't*  of  ri'cojrnizanri-  of  bail,  ib. 

of  tenant,  ib. 

of  one  who  has  g-ivi-n  a  falso  description,  ib. 

of  vt-ndi'*'  of  irodds  by  ^riving'  note,  &c.  il». 

of  party  liy  admission,  &«•.  ii.  lU. 

by  admission  under  seal,  i.  .■}4;},  ii.   10. 

by  recital  in  deed,  ii.  'JO. 

deed-poll  does  not  estop,  i.  .'34  4. 

bv  representation  of  one  that  he  is  a  partner  with  another,  iii.  80.3. 

of  party,  i.  .'J44. 

court  when  bound  by,  ib. 

in  pais,  eft'ect  of,  ib.  . 

from  taking  advantage  of  misnomer,  i.  4W(i. 

of  party  from  objection  of  misnomer,  ii.  7oO. 

of  tenant  from  denying  his  landlord's  title,  ii.  4"i4,  4'2>i. 

of  mortgagor  tVoni  iuipeaebiiig  his  own  title  ut  the  time  of  the  mort- 
gage, ib. 

of  bankrupt  ol)taining  his  diseharge,  &.o.  ii.  "2^. 

bv  pavment  made  under  a  mistake  of  the  law,  ii.  HR. 

by  giving  bill,  itc.  for  amount  of  goods,  ii.  74. 

of  attorney  by  delivery  of  a  former  bill,  ii.  111. 

from  contesting  title  in  ejectnu'nt,  ii.  40"2. 

goods  of  wife  as  e.xecutrix  but  treated  a.-*  goods  of  husband,  may  be 
taken  in  execution  for  his  debt,  iii.  1029. 

party  who  has  induced  sherilt  to  arrest  him  by  false  representation 
cannot  maintain  trespass,  ib. 

bailee  not  estopped  from  denying  title  of  bailor  where  the  property  is 
claimed  by  another,  iii.  1'227. 

bailee  not  estopped  from  denying  the  title  of  the  bailor,  iii.  11G6. 

of  party  by  giving  bill  of  exchange,  ii.  242,  243. 

by  giving  release,  iii.  007. 

whether  a  receipt  operates  as  an  estoppel,  ib. 

of  tenant  from  disputing  his  landlord's  title,  iii.  1180. 

trustees  who  have  wrongfully  let  a  toll-house,  are  not  estopped  from 
recovering  in  ejectment,  iii.  1172. 

verdict  operates  as,  when,  i.  264. 

of  lessee,  &c.  app.  ii.  iii.  1404. 

of  tenant  of  chambers  in  Lincoln's  Inn,  ib.  1414. 

not  created  by  nn  erroneous  act,  ib. 

bv  recitals,  il). 
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ESTO  P  P  E  L— continued. 

from  denying:  payment,  iii.  H-23. 

an  uiJ'ent  having-  received  money  tor  liis  principal,  estopped  from  shv- 

ing  he  received  it  lor  another,  ii.  47. 
by  g-ivinjr  bill,  payment,  &c.  ii.  87,  88. 
of  agent,  ii.  95. 

by  judgment  in  ejectment,  iii.  11'28. 
of  a  tenant,  exist*  when,  ii.  4'24. 
of  bail,  ii.  120. 
by  fraud,  ii.  43h. 

ESTOVER, 

common  of,  ii.  .'H4. 

EVICTION.     See  ApjmnfmeHt. 
effect  of,  iii.  1  isy. 
proof  of,  ii.  O.jI. 
of  tenant  from  part  «>f  premises  dcmiticd,  effect  of,  iii.  1  ls:». 

EVIDENCE, 
what,  i.  9. 

advantages  of  u  rntionnl  system  of,  i.  0,  l(t. 
itH  general  relation  to  the  law,  i.  2. 
division  of  the  subject,  i.  11,  12. 

general  principles  on  which  the  law  of  evidence  is  founded,  i.  12,  \'-i 
these  are, 

1.   natural  rea.sun 
•2.   artificial  polic\ , 

which  exclude  by  artificial  tests  or  create,  ib. 
or  give  an  artificial  effect  to  evidence,  ib. 
of  natural  reanon  and  experience,  ib. 
ordinary  ineiins  of  inrpiiry  concerning  a  pa«t  transaction,  tiro, 

1.  tlirect. 

2.  indirect. 

reason  for  excluding  direct  evidence  by  artificial  tests,  i.  IfJ,  17. 
direct  evidence  of  two  kinds,  i.  15,  1(J. 

1.  immediate,  ib. 

2.  mediate,  ib. 

principles  which  (fovern  the  reception  of  immediate  testimony,  i.  10. 
administration  of  an  oath,  ib. 
effect  is, 

to  exclude  those  who  cannot  be  bound  bv  an  oath,  ib. 
by  reason  of  turpitude,  ib. 
interest,  i.  H5,  17. 

nature  of  the  interest,  i.  19,  2<>. 
exception.^,  i.  19. 
belief  in  the  obligation  easential,  i    ■1\ 
form  of  the  oath,  i.  21,  22. 
must  be  a  judicial  oath,  i.  22. 
exceptions,  i.  22,  23. 

declaration  by  a  party  in  f.xtre/nis^  ib. 
affirmation  by  Quaker,  ib. 
test  of  cro.ss-evamination,  i.  24. 
excludes  hearsay  evidence,  i.  25. 
exception  in  case  of  d^nng  declaration,  i.  QO. 
mediate  testimony,  i.  27. 
original,  ib. 
reputation,  ib. 
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EVIDENCE — continued. 

when  admissible,  i.  31. 

reception  of,  by  what  conditions  guarded,  ib. 

1.  must  be  of  a  public  nature,  ib. 

2.  must  be  general,  i.  33. 

3.  supported  by  acts  of  enjoyment,  ib. 
admissions  by  party  or  privy,  i.  34. 
declarations  accompanying  acts,  i.  35. 

mediate  secondary  evidence,  ib. 

inferiority  of,  in  degree,  i.  35,  36. 

in  general,  is  inadmissible,  i.  36. 

grounds  of  exclusion,  i.  37,  38,  39. 

under  what  sanctions  admissible,  i.  42. 
traditionary  evidence,  ib. 

under  what  sanctions  admissible,  ib. 

1.  must  be  of  a  public  nature,  ib. 

2.  must  be  as  to  general,  not  particular  facts,  ib. 

3.  derived  from  persons  likely  to  know  the  fact,  i.  43. 

4.  free  from  suspicion,  ib. 

5.  supported  by  collateral  evidence  of  user,  &c.  ib. 
mediate  secondary  evidence,  in  what  other  cases  admissible,  i.  45. 

special  grounds  of  admission,  i.  45,  46. 
necessity,  i.  45. 

peculiar  means  of  knowledge,  ib. 
improbability  of  misrepresentation,  i.  45,  46. 
indirect  evidence,  i.  47,  48. 

necessity  for  resorting  to,  i.  47.  49. 
failure  of  direct  evidence,  i.  47. 
presumptions  and  inferences,  by  virtue  of  experience,  i.  50. 
from  conduct,  ib. 
as  to  motives,  i.  51,  52. 
from  course  of  dealings,  i.  53,  54. 
as  to  continuance,  ib. 
circumstantial  evidence  in  general,  i.  55. 
principles  of  admissibility,  ib. 
extent  of  the  principle,  i.  56,  57. 
res  inter  alios,  rule  as  to,  i.  57,  58. 
grounds  of  the  rule,  i.  58. 
to  whafrit  extends,  ib. 
declarations  by  strangers,  ib. 
does  not  exclude, 

evidence  of  the  acts  and  admissions  of  parties,  i.  61. 

of  laws  and  customs,  ib. 

facts  which  have  a  legal  operation,  &c.  i.  61. 
effect  of  the  rule  as  to"  declarations,  &:c.  by  deceased  persons,  i. 

61,  62. 
in  matters  of  reputation,  i.  62. 
declarations  and  accompanying  acts,  ib. 
recitals,  i.  64. 
coUatera]  facts,  i.  65. 
general  admissibility  of,  ib. 
evidence  of  possession,  &c.  i.  67. 
explained  by  ancient  instruments,  ib. 
ancient  instruments,  under  what  conditions  admissible,  ib. 

must  be  ancient,  ib. 

found  in  the  proper  repository,  ib. 

IVcc  from  suspicion,  ib. 
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EVIDENCE— continued. 

supported  by  acts  of  enjoyment,  i.  67. 
declarations  admissible  for  the  purpose  of  explanation,  Avlien,  i.  68. 
evidence  in  aid  of  the  jury  on  questions  of  skill,  &c.  i.  69. 
exclusion  on  principles  of  artificial  policy,  i.  69,  70. 
of  secondary  evidence,  ib. 
in  the  case  of  husband  and  wife,  i.  70. 
confidential  communication,  ib. 
witness  not  bound  to  criminate  himself,  i.  71. 
on  grounds  of  state  ijoliey,  ib. 
artificial  and  conventional  evidence,  i.  72. 
artificial  evidence,  Avhere  necessary,  ib. 
in  what  instances  created,  ib. 
rolls  of  Parliament,  i.  73. 
records,  ib. 
other  instances,  ib. 
artificial  weight,  when  annexed  to  evidence,  i.  73. 

verdict,  ib. 
conventional  evidence,  i.  74. 
how  far  interfered  with  by  the  law,  il). 
in  prescribing  the  manner  and  form,  ib. 
in  annexing  artificial  effect,  ib. 
estoppels,  ib. 
presumptions,  i.  75. 
of  law : 

conclusive,  176. 
inconclusive,  ib. 
of  law  and  fact,  ib. 
must  be  relevant,  i.  430. 

must  correspond  with  the  allegations,  ib.,  tit.  Variance. 
the  substance  of  the  issue  must  be  proved,  i.  430. 
matters  admitted  by  the  pleadings,  i.  499. 
the  best  evidence  must  be  adduced,  i.  500. 
quantity  and  measure  of  evidence,  i.  507. 

in  what  cases  the  law  interferes  as  to  the  quantity  of  evidence,  ib. 
essential  that  the  plaintiff  should  adduce  some  primd  facie  evi- 
dence in  support  of  every  material  allegation,  ib. 
direct,  i.  545. 

on  what  its  force  depends,  ib. 
integrity  of  witnesses,  ib. 
to  be  estimated  by  the  jury,  ib. 
exceptionable  witnesses  are  yet  competent,  i.  546. 
but  require  confirmation,  ib. 
accomplice,  ib. 

degrees  of  proof,  and  mere  preponderance  of,  i.  543. 
full  proof,  what  amounts  to,  ib. 
when  requisite,  ib. 

mere  preponderance,  when  sufficient,  ib. 
when  insufficient  in  civil  cases,  ib. 
priynd  facie  and  conclusive  evidence,  i.  544. 
comparative  nature  of  evidence,  ib. 
prima  facie,  when  it  becomes  conclusive,  ib. 
evidence  to  be  weighed  by  a  jury,  i.  545. 
circumstantial  evidence.     See  tit.  Circumstantial  Evidence. 
conflicting  evidence,  i.  578. 
process  of  inquiry  as  to,  ib. 
whether  the  evidence  be  reconcilable,  ib. 
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i:\'I  DKNC  li—iontinued. 

i-flVrt  uf  purtiul  iiiconirruitieii,  i.  678. 

jirolmliilitv  of  iiii.Htakit  or  error,  ib. 

poHttivf  and  in-jrutivi-  ••vnU-iiro,  i.  .i7U. 

cuntliet  ot  teMtiiiiuiiy,  i.  6H0. 

proct'Hii  ut  coiiipitriHoii,  ili. 

circiini«ttunr«'!«  f»v  whirh  witt  likrlv  to  I*  influenced,  i.  6hI. 

contrudiction  frorii  inriiirr  il-  i!-,  ib. 

inti-rnul  inurkH  of"  inrtinrrritv,  i.  6»'J. 

coiii|mriru>n  of  tt-titiiiionv  witli  rirt*uni»Uiuce«,  ib. 
with  written  dorunicntit,  i.  683. 

w  itnt-MM  who  i^ivi'H  (uUu  toMtiniuny  to  be  reji'rt«*d  nltoirethfr,  ib. 

cvreption  wht-re  lie  fnv«»M  cvidenrv  in  tuvi>tir  of  the  udverMj  |)urty,  ib. 

fft'ert  of  his  |MT)ury  on  «>thrr  i-vidi-nre,  ib. 

(■oriipitri>on  of  diri-rt  mid  c-ircuMi^tuntnil  evidrnco,  ib. 

chunicterif«fi«'  i'.\«-flh'n<'i*  of  dirurt  I'videuci-,  ib. 
of  rirriiiiiMtantiul,  i.  oN5. 

(-irrtiiii.ttantial  wht-n  HU|M>riur  to  dirvct  vvidencv,  ib. 
lirarsay  fvidtnce.      .S«'««  Htiirsmi. 
purol  I'vidi-nre.      Sim'  Parnl  1 
wM  evidt-nre.      See  Bvtt  Kvult  .      . 
Bccondiiry  e vidcnco.     See  Scctmdary  Erutenct. 

EXAMINATION, 

of  u  witneHM  in  chief,  i.  17i». 

us  to  wliat  exaniinabh-,  i.  \1',\. 

artiial  knowled;.'e,  w  hi-n  nere««>tarv,  il». 

HM  to  U'lief,  when,  i.  17.'l,  174. 

jud^'nient  on  <{iie»tionH  of  ftkill,  i.  171. 

of  pri.Honer  taken  on  oatli,  inudniiH^ihh>,  ii.  HH. 

under  Aet  of  Purliunient,  ndiiii<<.Hihility  of,  ii.  3H4. 

of  woniun  pregnant  with  huttnrd,  when  nduiiiioibh*,  ii.  *20|. 

of  prisoner,  presumed  to  hove  Iwt'n  taken  in  writinir,  i.  4*2*2. 

of  Moldier  unth'r  the  Mtat.  o5  (J.  .1,  v.  lOM,  «.  70.  iii.  HK)7. 

of  bankrupt,  in  action  for  roinniirnient  of,  m  nl,  ii.  180. 

so  of  any  other  person  eoniniitti'd  iMuh-r  fhi  .    IHI. 

of  prisoner  not  to  be  taken  J>«'fnre  the  irrand  jur\ ,  11.  '>\\>. 

of  witness  under  the  stiit.  I   \\ .  4,  e.  JJ,  app.  i.  All. 

on  interrotratories,  ih. 

of  prisoner  not  an  nn-'Ucr  tc»  the  (!i'|><i«iifiim«.  ni<\'    ii    iii     14  11. 

EXAMIN.VTIONS, 

in  case  of  f»>lony,  11,  4;Jm.      r5ee  Adtnibiium. 

when  adniis>iibh>,  ib. 
of  paup«'r,  ih. 

pre^^nant  women,  il». 
under  Mutiny  Act,  ih. 
to  be  taken  in  writinir,  wlien.  ii.  ;">2'2. 

EXCAVATION 

of  land,  a  nuisance,  when,  ^747. 

EXCEPTIO, 

of  the  Roman  law,  i.  5. 

EXCEPTION, 

incumbent  on  party  to  bring  himself  within  one,  wli.n.  i.  4'2'2. 
of  liberty  of  hawking,  how  it  operates,  ii.  505. 

EXCEPTIONS,  Rule  of.     See  Bill  of  Exceptions. 
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EXCESS, 

of  proof  which  does  not  alter  the  legal  etlect,  iiniuatenul,  i.  466. 

of  j)rm)f,  efteet  of,  if). 

of  proof  not  adiiiis.sihle  to  extend  the  donia^ei*,  i.  401. 

of  jurisdietjon,  inu^'-iht rates  liable  for,  ii.  427. 

must  he  replied,  when,  iii.   1134. 

replication  of,  iii.  114.'). 

of  authority,  action  for,  iii.  114<». 

replication  of,  unnecessary  when,  in.  ll.')3. 

replication  of,  what  adniittcii  hy,  iii.  1143. 

i.s.sue  taken  on,  ih.     See  TrisjHtus. 

E.XCESSIVE  DISTRESS, 

action  for,  ii.  3UU. 
EXCHANGE, 

of  acceptances,  effect  of,  ii.  108.  230. 

of  acceptances  a  n«trotiation,  ii.  '250. 

new  stamp  nec«"..sary  in  cum*  of  alteration  niter,  ih. 

«.f  securities,  a  L'fH>d  consideration  for  an  acceptance,  ii.  21*2. 

damau'e  from  courw  of,  ii.  240. 

E.XCISE 

conuuiiLHionerit  <>;,  •  i.  <.  -•  of  authority  hy  ii    .'iNH. 

EXCISE  OFFICER, 

non-liuhility  of,  ii.  97. 
EXCISE 

for  not  friving  notice  of  dmhonour,  li.  229. 

EXCO.MMINIC.VTION, 

sentence  of,  rfl'i  cf  of  in  evidence,  i.  2flO. 

EXECITION. 

available  to  cnMiiior  ii;.'iuii»t  w  n.  u,  i».   170. 

auniinst  one  of  iu'venil  partm  I  purchase  under,  iii.  803. 

le\ird  on  property  d<H.*j»  not  alt- r  tlic  property  before  sale,  iii.  114U. 

of  dii'd,  prtMif  «»f,  ii.  377. 

»)f  jMJwer,  prtxif  of,  iii.  DO  I. 

diK-j*  not  divest  proj)ertv  till  hale,  iii.  1035. 

creditor  who  takes  good*  of  bankrupt,  when  liable  to  awignees, 

ii.  107,  lOH. 
ouitinst  goodH  of  bankrupt,  when  protected,  ib. 
taking  of  Hub-»equent  indorsee  is  no  diHcharvr"-  <>f  prior  one,  ii.  240. 

EXECUTORS  AND  AD.MINISTRATORS, 
proof  in  actions  by,  ii.  430. 
profert  of  probate,  Sic.  ib. 

character  admitted  by  plea  of  general  i-suue,  ib. 
proof  of  title,  when  nee- --'"-v,  '\h 
proof  of  title,  ii.  430. 
of  executor,  ib. 

where  probate  ha»»  been  loat,  ii.  4  11. 
how  di.sproved,  ii.  442. 
buna  iiotttbiliu,  ib. 
of  administnitor,  ib. 
of  the  cause  of  action,  ii.  443,  444. 
payments,  when  protected,  ii.  443. 
bv  executor  <lt  sun  tort,  ib. 
promise  to  administrator,  ib. 
does  not  Hupport  promise  to  intestate,  ib. 
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EXECUTORS  AND  ADMINISTRATORS— <:oH/iwMe</. 
actions  nirninst  executors,  ii.  445. 

proof  on  plea  ol"  ne  umjucs  executor,  ib. 

executor  dc  son  tort,  ii.  440. 

defence  hy,  ib. 
proof  on  plea  i>(  jilcnc  administravity  ii.  447. 

proof  of  assets,  ib. 

inventory,  ii.  448. 

separate  ilebts,  ib. 

due  administration,  ii.  44l>. 
payment  of  debts,  ib. 
before  action,  ib. 

payment  of  bond  (b-bts,  ib. 

com{)ett'ncy  of  creditors,  ib. 

where  action  is  on  a  speciality,  ib. 

jud^'^ment  not  docketed,  ib. 

retainer,  ii.  4.j1. 

by  executor  dc  son  tort,  ib. 

proof  of  amount  of  (b-bt,  ib. 
outstandin^i"  bonds,  plea  of,  ii.  4o'2,  A't'^. 
judfjrnient  recovered,  ib. 
debt  on  judpnient  suprKcatinjf  a  devastavit,  ii.  io'.i. 

plea,  lion  devastavit,  ib. 

7wn  dvtinet,  ii.  4o4. 
promise  by,  when  binding,  ib.  * 

liability  for  funeral  ex})enses,  ib. 
action  does  not  lie  a^'ainst  for  legacy,  ib. 
n.sscnt  to  legacy,  ii.  4'>4. 

E.XECUTOR, 

proof  of  assent  by  to  a  legacy,  ii.  409. 

possession  of  goods  as,  ii.  l')S>. 

entitled  to  an  attachment  for  non-perforninncc  of  an  award,  ii.  118. 

bona  notahdia,  what,  app.  ii.  iii.  1  Ho. 

of  executor  becomes  the    executor  ofthi'lir>t    festatnr     il). 

to  recover  legacy,  ib.  1410. 

against  executor  dc  son  tort,  ib.  1417. 

assets,  ib. 

payments  by,  ib.  1418. 

costs  under  Stat.  3  &  4  W.  4,  c.  42,  s.  31,  ib. 

competency,  ib.  1410. 

liability  of  on  implifd  contract,  ii.  70. 

liability  to  costs,  ii.  444. 

liability  of  to  rent,  ii.  4.jn. 

bound  by  testator's  agreement,  when,  ii.  453. 

EXECUTORS, 

admission  by  one  of  several,  ii.  447. 
joinder  in  action  by,  ii.  441. 

EXECUTOR  DE  SON  TORT, 

may  prove  paj-ment  of  debts  of  deceased  in  diminution  of  damages, 
iii.  1108. 

EXECUTORY, 

consideration,  allegation  of  not   proved  by    evidence   of  execution, 
i.  404. 
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EX  EC  UTO  R  Y— cow  tin  tied. 

difference    between    illejrul     contracts,    executonj    and    c.icrntrtl,    u. 

94,  i)->. 
money  paid  over  on  executed   ille^ail  con!^ideratii)n  not    recoverable, 

ii.  1)6. 
whilst  agreement  is  executory,  though  illegal,  money  reeovciulde,  ii.  04. 

EXEMPLIFICATIONS, 

different  kinds  of,  i.  2-24. 

under  the  great  seal,  ib. 

of  what  courts,  ib. 

the  whole  must  bo  exemplified,  ib. 

exemplification  under  the  great  seal  is  a  record,  i.  '224,  220. 

under  the  seal  of  a  particular  court,  ib. 

why  received  in  evidence,  ib. 

of  w hat  records,  i.  22">. 

of  proceedings  in  ecclesiastical  courts,  ib. 

jiope's  bull,  ib. 

letters  of  administration,  ib. 
under  seal  of  university  not  admissible,  ib. 
of  foreign  judgments  requires  colladTiii  prool  ol  muI,  ib. 
jtroof  by,  i.  224. 
of  record,   admissible  on   proof   of  the   destruction   of   the  original, 

i.  229. 

EX  GRAVI  QUERELA, 

remedy  by  writ  of,  ii.  4(>4. 

EX  PARTE, 

examination,  whether  admissible,  ii.  2(M). 

statement  of  proceeding  before  a  nuigistrate,  u  ben  libellous,  li.  ('.30. 

EXPENSES, 

of  prosecutions  for  felony,  Sic.  i.  84,  85. 

EXPERIENCE, 

ordinary  presumption  in  favour,  i.  .">(U5. 

conformity  w  ith,  its  effect  in  strengthening  the  force  of  evidence,  i.  Go4. 

EX  P  LA  N  ATI  C)  N .      See  Pa  ml  Evifkncc. 

declarations  admissible  for  purpose  of,  when,  i.  08. 

EXPULSION.     See  Eviction— Trespass. 
i:XTENT.     See  Sheriff— El<yit. 

w  hen  evidence  by  the  heir,  ii.  o20. 

variance  from  effect  of,  i.  440. 

ancient,  of  crown  lands,  admissibility  of,  i.  2.*}7,  238. 

EXTENU.\TION, 

evidence  in  on  charge  of  homici'b  ,  ii    721. 
provocation,  ii.  721,  722. 

EXTINCTION, 

of  right  by  unity  of  possession,  ii.  •iH>. 
of  right  of  common,  ib. 

EXTINGUISHMENT, 

bv  unity  of  possession,  ii.  '518. 

of  right' of  way,  iii.  910,  app.  ii.  iii.  1  410. 

EXTORTION, 

action  for,  iii.  1031. 

5  u  4 
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KXTORTION— coH/;«Mf^/. 

sherifl'  liable  for  extortion  of  bailiff,  iii    loni 

action  for  agniuHt  Hlieriff,  ib. 
1- XTRA  COSTS, 

ricovtrablf,  when,  ii.  000. 
i: XTRA  WORK.      See  Work  and  Labour. 

KXTRI.N'SIC  KviDi:\cr, 

to  explain  the  int<-iitiiiii  of  u  testator  uiliiiiiij»ible,  when,  iii.  774  . 
FACT  A .\ I )   L A W .     See  La w  and  Fact. 
1  ACTS, 

jury  must  find  factM,  not  evident  of  fact«,  i.  oil. 

recitals  of,  when  adniis.-^ible,  i.  (\4. 

real,  what,  i.  (\'j. 

context  of  must  be  eon>istent  with  truth,  i.  0,j,  GO. 

spurious,  how  ileteetnl,  ib. 

allejratioii  ucconlinir  to  the  fact  is  hufllcient,  although  it  1)C  not  accord- 
in;^'  to  the  h'L'al  effect,  i.  401. 

FACTOR, 

set-off  by,  iii.  IJU.i. 

property  received  by,  in  casse  of  bankruptcy,  ii.  17(5. 

Stat.  0  Geo.  4,  c.  1)4,  provisions  of  as  to,  iii.  1 1  111. 

«lebt  of  may  be  set  off,  when,  iii.  IMI.j. 

takincT  notes  in  payment  do  not  pas.s  to  as.>*i|>rnees,  when,  ii.  101. 

proof  of  liis  l)einf.'  intrusted  under  0  Geo.  4,  c.  V)4.  app.  ii.  iii.  1410. 

lien  of,  ii.  048. 
FACULTY, 

ri^'ht  to  enjoy  a  pew  under,  iii.  HO'2,  803. 

right  to  a  pew  by,  iii.  xf-^i 
FAILURE, 

partial,  of  consideration  lor  bill  of  exchange,  ii.  243. 
FALSE  DEBT, 

allowing  of  by  bankrupt  avoids  his  certificate,  ii.  187. 

evidence  of  proving  one  under  commission,  ii.  187. 
FALSE  ANSWER, 

indictment  for  giving,  under  2  W.  4,  c.  40,  app.  ii.  iii.  1421. 
FALSE  ASSERTION, 

not  a  conversion,  when,  iii.  1 1.")7. 
FALSE  DESCRIPTION 

of  subject  of  sale  avoids  the  sale,  when,  iii.  1213,  1214. 
FALSE  IMPRISONMENT, 

what  amounts  to,  iii.  1112. 
FALSE  MARKING, 

what  amounts  to  a  forgery,  u.  4<>J. 

FALSE  PRETENCES,  ii.  4.3.5. 
proof  of  the  false  pretence,  ib. 

the  obtaining,  ii.  450. 
ownership,  ib. 
by  means  of  false  pretence,  ib. 

bills  obtained  by,  ii.  17-5. 

goods  obtained  by  fraud,  ib. 
what  amount  to,  app.  ii.  iii.  1420. 
action  for,  ii.  371. 
must  be  in  writing  to  support  action,  -when  ii.  372. 
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FALSE  REPRESENTATION.     See  Deceit. 

action  for,  ii.  371.  373. 

must  be  in  writing-  to  support  action,  when,  ii.  .i7J. 

Stat.  9  Goo.  4,  c.  14,  s.  0,  provisions  of,  ii.  373. 

a  fraud  in  law,  ii.  371. 
FALSE  RETURN.     See  Sherijf. 

evidence  inaction  for,  iii.  101(5,  1017,  1018. 

proof  in  defence,  iii.  1018. 

waiver  of  ri^'ht  of  priority,  iii.  1019. 

FALSITY, 

of  pretence,  sutficient  to  prove  part  to  be  false,  ii.  4<j0. 
proof  of,  in  action  for  libel,  ii.  (534. 

FARM  MODUS, 

eflfect  of  terrier  to,  what,  i.  241,  iii.  108'J. 
evidence  to  establish,  iii.  108H. 

FARMS, 

what  may  be  included  in  the  term,  iii.  1-J7.5. 

FEES, 

table  of  to  be  proved  in  an  action  against  sheriff  for  extortion,  when, 

iii.  10.12. 
due  on  surrender  and  uduiis.sion  to  copyhold,  ii.  OOG. 
what  claimable  by  sluriff,  iii.  loOl. 

FELO  DE  SE. 

effect  of  fmdin^r  of,  i.  ;J07. 
how  tr:iv(r-:il>Ir.  ib. 

FELON, 

wife  of,  -.iirij.  (  I  In  the  bankrupt  law,  ii.  l'J7. 

FELO.MOUS  INTENTION, 

f^enerul  felonious  intention,  when  sufficient,  ii.  477. 

FELONY, 

compounding-  of,  ii.  '248. 

certificate  of  conviction  of,  ii.  301. 

conviction  of,  effect  of,  i.  "iOo. 

freneral  rule  as  to  a  statute  cnatiii^'  a  new  felony,  li.  7. 

felony  by  husband,  cfi'ect  of  as  to  the  civil  liability  of  the  wife,  ii.  537. 

FEME  COVERTE.      Si^c  Husband  (ur I  Wife. 

escape  by,  on  execution  a^rainst  baron  and  feme,  iii.  Injl 

action  for  goods  supplied  to,  ii.  71. 

submission  to  a  reference  not  binding,  ii.  117. 

how  subpcrnaed,  i.  70. 

expenses  to  be  tendered,  ib. 

sureties  for  attendance  of  in  criminal  case,  i.  83. 

living  apart  from  husband,  <roods  sup]>lie(l  to,  ii.  71. 

liability  on  promi.se  to  pay  bond  executed  during  coverture,  ii.  70. 

FEME  SOLE, 

interest  of  in  bill  of  exchange  passes  to  the  hu.sband  on  marriage,  ii.  217. 
indorsement  of  bill  by,  ib. 

FE.ME  SOLE  TRADER, 

liability  of  by  the  custom  of  London  to  be  sued,  ii.  o3G. 
joinder  of  husband  for  conformity,  ib. 

FENCE, 

evidence  of  title  to,  iii.  1126. 
FEOFFMENT, 

variance  from  allegation  of,  i.  453. 
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I'liOVl-MEM    -rn,U,,n,nL 

tifiil  of,  without  livinir  evidi'nc««  of  a  rrlcaM*,  iii.  OOM. 
ilftd  of,  fviili'iic-o  to  provj*  livrrv,  ii.  HH-J. 
j'viili'iici'  on  isMH-  of  fufjf'tnit  vcl  non,  ii.  457. 
ilvt'd  of,  f vidtnci"  of  livrry,  ih. 
proof  of  \\h*-ii  till'  land  !.■<  in  h-aM-,  ili. 
iiviTy  wluii  |irfsinnt'd,  app.  ii.  iii.   1  |-_'I. 
ri-UHY, 

action  for  tli»turbanrc'  of,  iii.  \-2o-2. 

natiirr  of  tlu'  lilM-rty,  ih. 

proof  in  action  for  di.Hturhancc  of,  ih. 

Fi.vr 

in  hankmittcy  to  Ix)  entered  of  record,  ii.  l'2'2. 
FICTITIOUS 

acceptance  of  hill,  indorsee  entitled  to  retain,  ii.  *_'.'UI. 

FILI.ATION  OH n Kit, 

defective  wlien,  app.  ii.  iii.  l.'KH. 

I'IN'E.      See  Recovery. 
how  proved,  ii.  4.'>7. 
does  not  operate  till  execution,  ii.   J»n. 
when  a  har,  ih. 
when  innpenitive,  ih. 
evidence  «)f  .M-isin,  ih. 

proof  of  fine  levierl  witli  proclanuitions,  iii.  IMU. 
proof  of  seisin,  when  lucessary,  ih. 
provahle  hy  chiroirraph,  i.  'J"J'). 

deed  to  lead  the  uses  of,  when  ndnii.s(«ihle,  i.    M.M. 
or  parcel  of  a  manor  the  residue   heinj.'  in   pos»M's.sion  of  tenant,  scxers 

it  from  the  manor,  ii.  OlXl. 
recovendile  on  admission  to  cop\  hold,  ii,  337. 
assessment  of,  ih. 
statute  of  limitations,  hy,  iii.  '.' i  1 . 
title  of  lord  to,  ii.  337.' 
in  case  of  copyhold,  ii.  000. 
evidence  of,  app.  ii.  iii.  1421. 

copyhold,  indemnity  for  on  corporation  l)ecominfr  tenant,  ih.  14*J'J. 
commutation  of,  under  4  Vic.  c.  35,  ib. 
FISHERY.      See  Watercourse 
title  to,  iii.  1253. 
action  for  tishinfr  in  plaintiff's  several  fi.<hery,  proof  of  aetn:.!  <I:iiiiagc 

not  material,  ii.  317. 
ownership  of  .«oil,  evidence  of,  iii.  1 2.^3. 
riyht  of,  evidence  of,  ib. 
proof  of  title  to,  app.  ii.  iii.  1()00. 

FIXTURE, 

when  removable,  iii.  1247,  1248. 

materials  wron-rfully  affixed,  the  property  of  the  owner  of  the  freehold, 
iii.  866. 

cannot  be  recovered  as  g-oods  sold  and  delivered,  iii.  12m7. 

not  recoverable  in  trade,  iii.  1107. 

in  case  of  bankruptcy,  ii.  155. 

wliat  removable,  iii.  1245. 

vis  termini,  iii.  1107. 
FLEET  BOOKS.     See  Marriarfc. 
FLEET  PRISON, 

books  of  inadmissible  to  prove  a  marriage,  i.  244. 
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FOOTWAY, 

order  for  istopping  one,  ii.  59"i. 

should  pursue  the  f'onn  {jriven  hy  tlu'  -tatiiic  ih. 

FORCE, 

es<i-ntial  to  notion  of  trespa^is,  iii.  \Un}. 

FORCE  OF  TESTIMONY, 
observations  on,  i.  545. 

FORCIBLE  ENTRY, 

ri-rht  to  take  j)eaceahle,  not  forcible  possession,  ii.  4oC'. 
forcible  entry  does  not  affect  civil  ri;rhts,  ib. 
not  justifiable  in  action,  app.  ii.  iii.  1  I  J,'. 
FORCIBLE  .MARin.AOE, 

adniissibilitv  of  prosccutri.v's  depo.sition  on  indictim  ni  lor.  i.  ;\H\. 

FOREIGN  BILL, 

production  of  sets  of,  es.<»entiul,  ii.  *203. 
presentment  of,  ii.  •2ilo. 
stamp  on,  ii.  •J.j4. 

FOREIGN  CHAPEL, 

refrister  of  inadmissible  to  prove  a  marriage,  i.  -24  4. 

FOREICJN  CONSUL, 

material  acts  by,  umler  0  Geo.  4,  e.  H7,  s. '20,  app.  ii.  iii.   1  4v.':J. 

FOREIGN  COUNTRY, 

niarria<re  in,  when  valid,  ii.  T''^'.  Tni 
FOREKiN  COURT, 

efl'ect  of  sentence  of,  i.  'J04. 

FOREIGN  COURTS, 

their  seal  must  be  proved,  ii.  4.j'.). 

if  they  have  a  seal  it  should  br  ii-i  <1  Ic  initb.  tiliculf  ih.  ir  judu'-ment,  ib. 

F0REI(;N   INSTRUMENT, 
stamp  on,  iii.  1 047. 
proof  of,  i.  .*)04. 

FOREIGN  JUDGMENT, 
proof,  of  i.  y04. 

not  provable  by  copy  sijfned  by  clerk  of  court,  i.  '2'2o. 
effect  of,  i.  '270. 
impeachable  for  fraud,  apj).  ii.  iii.  14"23. 

FOREIGN   LAW, 

proof  of,  ii.  4.jl>. 
when  written,  ib. 
unwritten,  ib. 

violation  of,  when  a  bar  to  an  action,  ii.  3()1. 
evidence  of,  admi.ssible  to  show  intention  of  parties,  when,  ii.  .'JH  J. 
provable  as  matter  of  fact,  ii.  4oO,  451. 
confonnity  with  law  of  England  not  presumed,  ib. 
how  proved,  ib. 
as  to  nuirriage,  ii.  704. 

court  when  bound  by  the  rules  of  construction  which  would  prevail  in 
the  country  where  the  party  is  domiciled,  app.  ii.  iii.  1423. 

FOREIGN  MARRIAGE,  ii.  704. 

FOREIGN  POSSESSIONS, 

effect  of  introdiicLnir  the  Enp-lish  municipal  law  into,  app.  ii.  iii.  1424. 
aliens  in,  not  incapacitated  from  holding  real  estate,  when,  ib. 
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FORKION  CRKDITOII, 

harri'd  h\  CfrtifjcaU',  when,  ii.  iHrt. 

roIlKiClNI-RS, 

cuHtoiii  to  exclude  from  exvrciM;  of  tradt*,  ii.  U51». 

rORFKlTrUE, 

proof  of  title  hy,  ii.  4"-M>,  4-21. 
in  euMe  of  incoiitinenee,  ii.  :]35. 
cudtuin  ott  to,  how  proved,  ib. 
by  non-payment  of  rent,  fjeotnient  on,  ii.  423. 
providionH  of  the  ntat.  4  G«h).  2,  c.  2H,  ib. 
no  Mutfieient  dij<tresH,  pro<»f  of,  ib. 

by  undcrlettiiii.'',  evidence  of  declarution  by  p«>r*)n  in  po!<»<"*-*ion  whe- 
ther udiiii.s.Hihle,  ii.  .'i4. 
of  copyhold  \>\  cutting'  down  treox,  ii.  337,  338. 
evidence  u.h  to  inletitittn,  ib. 

proof  of,  to  eniil>le  vendor  to  retain  a  depo«it,  iii.  122U. 
proof  of  waiver  of,  ii.  42'». 

prior  to  ^rant,  not  available  to  crantoc,  iii.  W70. 
in  rcripect  t>f  a.HMiirnnient  by  bankrupt,  ii.  170. 
ejectment  for  evidence  in,  ii.  421. 
breacli  of  covenant  what  amount**  to,  ii.  111. 
proof  of  by  a  reversioner,  iii.  97H,  07V. 

F0R(.F:I)   lilLI., 

money  paid  in  ri-.p(<t  of,  ii.  JMI, 

FORGERY, 

particulars  oi  proot  on  un  nuiu-tuKiu,  ii.   tun. 

county,  ii.  4<U. 

false  making  in  law,  ib. 

in  fact,  ii  404. 
proof  of  descriptive  averments,  ii.  405. 
variance,  ii.  400,  407. 
intent,  ib. 

prinripaLt  and  accessories,  ii.  407,  408. 
utterinjr  with  guilty  knowledge,  &c.  ib. 
coujpetency,  ib. 

evidence  of  uttering  forged  notes,  ii.  0. 
what  amounts  to,  app.  ii.  iii.  1424. 
proof  of  joint,  ib. 
intent,  ib.  1423. 
forj^od  recjuest,  ib.  1420. 

FORM 

of  conviction  prescribed  by  statute  must  Im-  ohvervrd  when,  ii.  592. 

FORM  OF  ACTION, 

form  ex  coutnictu  affirms  the  act  of  the  bankrupt,  ii.  177. 
in  case  of  seduction,  iii.  9yy. 

FORMAL 

alleijration,  eflfect  of  variance  from,  i.  4;jl. 

FORMER  BANKRUPTCY, 
replication  of,  ii.  122. 

FORxMER  CONVICTION, 
evidence  when,  ii.  470. 

FORMER  TRIAL, 

evidence  of  witness  on,  when  admissible,  i.  327. 
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FOUNDATION 

ot'u  house,  weakeninff  the,  action  lor,  iii.  74;3.  747. 

FOX, 

justification  in  trespass  for  tlic  tulIoMin"  of  a    ii.  oo.j. 

FRACTION 

of  a  (lay,  when  noticed  by  the  law,  iii.  l()7l>. 

FRANCHISF, 

proof  of  rijrht  to,  iii.  744. 
proof  of,  iii.  940. 

FRAUD.      Ste  Deceit. 

presumption  of,  the  uround  of  tlie  rule  for  r.fpiirinir  ili.-  b.si  ..vjdtnce 
i.  ooo.  ' 

a  question  of  law,  when,  i.  0-24. 

of  fact,  when,  ih. 

adniissihh-  to  inipea.h  th.'  validity  of  a  written  instninient,  iii.  7n.j. 

fraudulent  takiui.'- of  teneiiM-nt  not  presunmhle,  iii.  loo,-,. 

the  foundation  of  un  aetion,  when,  ii.  :171. 

property  in  ^'oods  obtained  under  false  pretence  of  |..ir.has,.  .iocs  not 
pas.>«,  iii.   rj'Jo. 

vitiates  a  contract  to  cxchan^'e  Mecuritii-s,  ii.  •j(17. 

arti(tn  for  mon«'y  ohtain»'d  by,  ii.  H.'J,  h4. 

hill  obtained  by,  proof  by  plaintiff,  ii.  ,144, 

bills  and  i.'oodH  obtained'by,  whether  they  pa«H  under  a  conunission  of 
bankruptcy,  ii.  17'>. 

in  procurin>r  an  assi^-nnient  by  operation  of  luw,  ii.  :m\. 

presumption  from,  i.  "j«l4. 

in  the  case  of  di/stroyinu'  a  will,  ib. 

jud^-iuent  impeached  by  reason  of,  i.  Gl)."}. 

jfeneral  effect  of,  to  impeach  all  acts,  ib. 

when  not  allowed  to  impeach  a  jud^.'ment,  i.  200. 

evidence  to  impeach  record,  when,  iii.  1».J8. 

proof  of,  in  defence  of  an  action  on  a  policy,  iii,  88o. 

suppressio  veri,  iii.  HKO. 

suf/(/estiuJal.si,  iii.  K8M. 

a  defence  to  action  on  bill,  when,  ii.  248. 

continuance  of  vendor's  possession,  evidence  ot",  iii.  Jo.ji. 

in  conceal ini^'  the  value  of  ^oods  avoids  contract  with  a  carrier  ii.  29;] 

in  concealinj,'  other  circumstances,  ib.  ' 

a  defence  to  an  action  by  party  en.ployed  in  profesnion  of  skill,  when, 

in  description  of  thinfr  sold,  when  u  defence  in  an  action  for  the  nrice 
iii.  1213.  1        > 

when  a  bar  to  an  action  for  the  price  of  f,'-oods,  ib. 

to  an  action  on  a  bill  j^'iven  for  the  price,  ib. 
in  sale  of  goods  a  defence  to  an  action  by  vendor  or  vendee   ib 
in  sale  by  auction,  ib.  ' 

effect  of  as  a  defence  to  an  action  for  breach  of  promise  of  njarriatre 

effect  of  in  answer  to  a  conviction,  &c.  i.  282. 
evidence  of,  admissible  to  impeach  a  release,  iii.  908. 
evidence  when  to  impeach  a  receipt,  iii.  904,  933. 
bill  of  exchanire,  ii.  248. 
njoney  obtained  by,  ii.  83,  84. 
in  case  of  policy,  iii.  88">. 
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whfii  u  dfli'iu'f  liy  u  vt-mlrf,  lii.   r.'lM,  \'2li. 

ffli'Ct  of,  ill  p'lHTuI,  ii.  471. 

in  civil  Miiits,  ib. 

ocrlrsiusticiil  prorfH-tliiiirst,  ii.  47*2. 

erttoppfl  of  party  Iroiii  allr^'iii^',  ih. 

in  ofjtuiniiij,'  tlu- judji-iiM'iU,  fvidriKT   in   un   u<lit»n   a;r!i  '^-'  ''      -lnritT 

for  un  fncupt',  iii.  loll». 
as  to  nunio  in  cune  of  niurria^'r,  t-ffrrt  of,  ii.  7*H),  7(il. 
in  un  nctinn  for  J»rtnirh  of  pronii.H«>  of  n»nrriuir«',  fflVrt  of,  ii.  7o7. 
proof  of,  hy  rarritT  in  drfrnci-,  ii.  'Jl)."!. 
u  ipicstion  of  Inw,  wlicn,  ii.  4114. 
d«'ffnc«'  of,  in  action  by  u  vendor,  iii.  1'21*J. 
an  unfair  advantaifi-  taken   l»y  an   au'cnt,  uvoidn  n  Ininxurtion  bv  bim. 

wbcn,  ii.  47. 
prot)f  of,  iM'twoen  a  ro-pnrtncr  and  a  Mtmnirrr,  rfl'i'ot  of,  iii.  Mio. 
by  u^'cnt  vitiates  u  ronlruct  ua  to  tbe  principal,  ii.  44,  4.>. 
recovery  of  money  paid  in  iirnorunce  of,  ii.  h7. 

concurrent  jurindiction  of  courts  of  Inw  und  «t|uitv  in  cnno  of,  ii.  tifiH. 
liability  u  here  bill  has  Itcon  obtained  liv,  ii.  'J-ju. 
money  detuined  by,  ii.  8.1. 
estoppel  by,  ii.  4.'JM. 
in  law,  what  amounts  to,  li.  .'H  I 
by  one  executor  docs  not  affect  the  n-t,  ii.  4.*».>. 
of  partner  in  takintr  an  undue  udvantaire,  effect  of,  iii.  815. 
avoids  a  iruaruntee,  when,  ii.  oil 
evidence  of,  aj)p.  ii.  iii.  14vJ0. 
composition  with  creditors,  ib.  \4'27. 
laches,  amountinir  to,  ib.  I4'JN. 
nc<|uicscencc  in,  effect  of,  ib. 
of  oni-  partner,  effect  of,  ii.  \'t'2. 

rUAl'DS, 

statute  of,  20  C.  2,  c.  8,  ii.  47-i. 
sect.  1.  creation  of  estates,  ii.  47n 

2.  exception  ns  to  leas4>s,  ib. 

3.  assiL'nnients  and  surrenders,  ii.  471. 
surrender  l)y  operution  of  law,  ib. 

4.  executory  promi.ses  and  a^rreemenfs,  ii.  47.'>. 
money  paid  on  execuf«'<l  ct)nsidenition,  ii.  47«J. 
debt  of  another,  ii.  47r»,  477. 

new  consideration,  ii.  47h. 
promi.se  to  marry,  ii.  479. 
sale  of  lands,  ib. 
within  a  year,  ii.  482. 
a<rreement,  what  it  comprehends,  ib. 
consideration,  ib. 
memorandum  or  note,  ii.  483. 
signature  of  party,  ii.  485. 

to  l>e  chnr|.'ed,  ib. 

of  lawful  ayrent,  ib. 
sec.  17.  contract  for  sale  of  p-oods,  ib. 

value  of,  «.S:c.  ii.  488. 

sale  by  auction,  ii.  487.  400. 

materials,  to  be  worked  up,  ii.  488. 

a  chariot  to  be  made,  ii.  487. 
provisions  of  the  stat.  9  G.  4,  c.  14,  s.  7,  ib. 
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contract  to  procure  g-oods  ami   carry  tliciii,   not  within    (he   stututo   ii 

487.  * 

acceptance  of  g-ootls,  ii.  4S8. 

where  several  urtich's  are  purchased  at  sepnnjte  prices,  ib. 
acceptance  when  the  floods  are  j)onderous,  ii.  488. 
constructive  delivery,  ih. 

acceptance,  question  of  for  the  jury,  when,  ih. 
delivery  to  an  agent  sufficient,  when,  ib. 
in  a  carrier,  ih. 

fnniier  decisionn  on  the  .subject,  ih. 
later  doctrine,  ii.  489. 

no  acceptance  whilst  lien  renmins  to  seller,  ib. 
acceptance,  question  of  how  taken,  ili. 
earnest,  fjiving  of,  ii.  4!)0. 
note  or  nienioranduin,  ib. 

may  be  collected  from  different  document.s,  ib. 
construction  of  the  word  barirain,  ii.  401. 

Riirnature  by  the  purti«'S,  ii.  4U-2. 

what  sufficient,  il. 

by  an  a;,'ent,  ib. 

Hul«  by  auction,  ib. 

i  1(.\11J.>,  ST.ATUTK  OF, 

defence  under,  when  to  Ih>  pleaded,  ii.  47-i. 

surrender  In  opiration  of  law,  app.  ii.  iii.  14'28. 

oriirinal  consid»'n»tu>n,  ib. 

within  one  year,  6ic.  ib.  I4*.i9. 

interest  in  land,  ib. 

M«'c.  17,  (foodri,  wnreM,  &c.  ib. 

acceptance,  ib. 

alteration,  waiver,  &c.  ib.   14.')t). 

i-iL\ri)iLi:.\r  assk;.nmi:nt, 

proof  of,  by  sheriff,  iii.  l().*)o. 

11;  MDULENT  CO.MPOSITKJ.N, 

uith  creditors,  fraud  m  to,  upp.  ii.  iii.  i  ijt 

1  KM  DILKNT  CO.NVKY.WCE, 

an  act  of  bankruptcy,  when,  ii.  13H. 
^'e^eral  nile  of  law  as  to  preference,  ii.  4tM. 
to  what  extent  preference  is  permitted,  ib. 
when  prohibited,  ib. 
a  <|uestion  of  law,  wh»-n,  ib. 
provi^ion  of  the  stat.  l:j  Hliz.  c.  .">,  ib. 
question  usually  one  of  fact,  ib. 
continuance  of  possession  evidence  of  fraud,  ii.  49.3. 
not  conclusive,  when,  ib. 
decisions  on  the  subject,  ii.  495,  490,  497. 
po8.ses.sion  not  evidence  of  fraud,  when,  ii.  497. 

proof  that  party  conveyinj,' was  indebted   at   time  of  the  conveyance, 
ii.  498.  -^         ' 

assifrnment  pending'  suit  for  the  benefit  of  creditors,  ib. 
intention  a  (piestion  of  fact,  ii.  497. 
proof  of  fraud,  app.  ii.  iii.  14:30. 

FR.AUDULENT  GRANT, 

whin  it  amounts  to  an  art  ol  bankrupicv,  11.  l-JH. 


F H A r D U LK NT  O M I SS I < j N , 

[)tirul  fviilriic*'  UM  to,  iii.  700. 

IK  A  U  I)  U  LK  NT  R  HMO  V  A  L 

of  p'oodi*  to  avoid  diHtrostt,  ii.  303,  304. 
1-  R  A  r  D  r  L  K  N  T  R  K  P  Fl  KS  K  NT  ATI  O  N, 

|turfv  ^ruiltv  nf,  ninriot  luiiiiituiii  nn  action  for  coDM>qupnr«  of,  in 
KcJl). 

1 KALDLLLNT  SALE 

after  a  Hfcret  act  of  bankruptcy,  not  protected,  ii.  171. 
FREE  FROM  AVERAOE, 

constriirti(»ii  of  tin-  rluuse  in  u  policy  of  insurance,  iii.  H7H. 

FREE  \V A R R E N,  ii.  o04.     S«e  Game. 
evid«'nce  of  title  to,  ii.  oO.'i. 

FREEHOLD, 

prrsonal  ••liattrl,  wlun  untiexed  to,  iii.  It*4M. 

eu.seiiicnt,  cannot  Ih>  creuttd  without  di-^-d,  ii.   173. 

nmteriuls  wron^'fully  affixed  to,  the  pro|H'rtv  of  the  owner  of  the  frif- 
hold,  iii.  H(](\. 

Beat  in  church  illejrally  set  up,  nioterials  of  belong  to  the  incunilnnt,  jb. 
FREEHOLDI'KS'  OATII, 

n.H.sijriimcnt  <>(  perjury  on,  iii.  Ho7. 

FREIGHT, 

consijrnee,  liability  of,  to  pay,  iii.  1300. 
ri.sk  on,  attache.H  u  bm,  iii.  H74. 

FRIENDLY  SOCIETY. 

provision.H  of  stat.  33  (i.  3,  c.  64,  «.  13,  ii.  408. 

10  (;.  4,  c.  oO,  8.  8,  ib. 
proof  on  indictment  for  di.Hol)edienco  of  order  of  justice*,  ii.  408. 
suit.s  by  stewards,  &c.  ib. 
authority  of,  to  nuike  resoIutiooM,  app.  ii.  iii.  1431. 

FIT. AM  FECIT, 

not  traversable,  i.  308. 

FUNDS,  PUBLIC, 

dealing'  in,  what  avoid.s  a  certificate,  ii.  187. 
FUNERAL, 

expenses  of,  liability  of  executor  to,  though  ordered  by  another,  ii.  454. 
FURNITURE, 

vested  in  trustees,  property  of  in  cnee  of  bankruptcv,  ii.  100. 
FUTURE  ESTATE, 

of  bankrupt,  ii.  187. 

GAME, 

proof  of  want  of  qunlifictition  by  partie.s'  o;itri   D.rore  conunissjoners, 

ii.  24. 
appointment  of  eraniekeeper,  proof  of,  ii.  .jO.j. 
indictment  under  stat.  9  G.  4,  c.  60,  s.  6,  ib. 
competency  of  witnes«;es,  ii.  501.  507. 

evidence  on  information  under  stat.  1  &  2  W.  4,  c.  1,  s   2,  ii.  501. 
proof  of  keeping  dog,  &c.  ii.  500. 

using  a  dog,  &c.  ib. 

fact  done  within  the  county,  ii.  501. 

of  want  of  certificate,  ib. 


I   N    D  E  X.  17*29 

G  A M  E — con  t in  tied. 

detVnct?  as  g-arnekeeper,  ii.  501. 

title  to  the  manor  cannot  be  tried  on  proceeding  to  recover  a  penalty,  ib. 
conuiiencenient  of  prosecution,  ii.  jo-2. 
proof  to  explain  possession  of  g-ame,  ii.  .j03. 

evidence  with  a  view  to  costs  in  an  action  of  trespass,  ii.  503,  504 
as  to  duniajrt's,  ii.  504. 
of  ri^'-ht  of  free  warren,  ii.  50.j. 
jiistitication  killing  dog,  &c.  in  pursuit  of  game,  ib. 
ol  entry  to  destroy  a  fox,  ib. 
evidence  of  property  in,  ii.  504. 
in  owner  of  land,  w  hen,  ib. 
justification  by  gamekeeper,  app.  ii.  iii.  1431. 
rij.'ht  of  sporting,  ib. 
indictment  for  poadiing,  &c.  ib. 
buying  or  selling,  ii.  503. 
illegal,  when,  ii.  507. 
landlord  entitled  to,  when,  ii.  504. 

c;.AMi:Kr:i:pi:n, 

jtroof  of  deputation  to,  ii.  501. 
GAMING, 

«tat.  of,  ii.  507. 

indictment  for  keepintr  a  gnnung-houso,  ib. 
winning  more  than  lo/.,  Jtc.  ib. 
«tat.  0  Ann.  c.  14,  a.  5,  ib. 
gaming-houses,  ib. 

«tat.  18  G.  2,  c.  34,  «.  1.     Hoe  Bill  of  Exchanr/e—Wagrr. 
eflect  of  Stat.  0  Ann.  c.  14,  s.  2,  on  contracts  for  money  won  at  play, 
II.  508.  "^  I     Ji 

avoids  certificate,  when,  ii.  1M7. 
in  public  funds,  ib. 
under  bankrupt  law,  ii.  lH(]. 
statutes  n;rainst,  app.  ii.  iii.  143-J. 

GAMI.NG   DKBT, 

securities  for,  avoided  by  slat.  0  Ann.  c.  It,  h.  1,  h.  t>lG 

effect  of  statute,  ib. 
GAOLER, 

refusal  to  show  prisoner  in  execution,  iii.  10-21.  , 

note  of  having  prisoner  in  custody  under  stat.  8  &  0  \V  3   c   7    ib 
GAIINISIIEE,  -••'•> 

defence  by,  iii.  060. 
GAS  SHARES, 

in  case  of  bankruptcy,  ii.  154. 
GAVELKIND, 

custom  of,  ii.  357.     See  Custom. 

custom  of  noticed  by  law,  ii.  518. 
GAZETFE, 

evidence  of  acts  of  State,  i.  233. 

what  it  proves,  i.  233,  234. 

proclamation  of  peace,  ib. 

quarantine,  ib. 
for  reprisals,  ib. 

not  evidence  of  private  matters,  ib. 

of  appoinfriunt  to  a  commission  in  the  army,  ib 
5  S 
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evjdt'ncf  to  prove  iiotico,  wlu-n,  i.  *?n3. 

of  dissolution  of  purt ninth ip,  i.  234.     See  Partners. 
of  hunkruptrv,  il». 

inadnu(wil)l«'  to  prove  order  in  couneil,  u  li.  n.  upp.  i.  r.07. 
GENERAL  EVIDENCE, 

when  adniiHNihU'  us  to  Htate  of  accouiK-.,  i.  .)i>.j. 
GENERAL  ISSLE, 

in  assumjtsit,  ii.  lt>I. 

rase,  ii.  .'loo. 

in  trover,  iii.  1  \(\'i. 

evidence  iind»'r  in  trespnsK,  iii.  1117,  II  1ft. 

not  ^ruilty,  evidence  under  phti  of  in  action  on  the  cone,  ii.  300. 

rijrht  of  common  not  udmissihh'  under,  ii.  3lM. 

in  trcHpa.ss,  ri^rht  of  common  not  evidence  under,  ii.  .'110. 

in  trover,  evidence  under,  iii.  1  IH.'*. 

ph-a  of  in  action  on  a  p(dicy,  iii.  HHo. 

truud,  etTect  of  in  ca.-w  of  policv,  ih. 

properly  pleaded  hy  as.si;.'nees  of  hanknipt,  when.  ii.  100. 

proot  in  an  action  for  a  mali(*ious  pniseciition,  ii.  Oh-j. 

pviihiice  under  for  ohstructin^'  a  riirlit  of  wnv,  iii.  l-'.'>0. 

in  case  of  shmder  and  lihel,  evidence  under  plea  of,  ii.  038. 

not  ahidished  hy  new  rules,  app.  ii.  iii.   14.')2. 

fact.s  which  mijjrht  have  been  pleaded  in  tre«paiw  not  evidence  under 
iii.  IIJ'2. 

GENERALITY 

of  pleadin;r  allowed  hv  llir  iu\s.  i.  ;j. 
GENTOOS, 

how  sworn,  i.  "21,  -22. 
GIFT, 

oral,  of  chattel,  iii.  1 148. 
GIVING  TI M E.      See  Surety. 

to  a  principal,  etVect  of,  iii.  1004. 
GLANVILLE 

mentions  the  trial  hy  jury,  i.  7. 
GOODS.      .See  Variance — Fixture. 

in.sured,  proof  of  interest  in,  iii.  871. 

acquired  after  hunkniptcv,  property  in,  ii.  182. 
GOODS  BARGAIM-D  AND  SOLD,  iii.  ijoi' 

proof  in  action  for,  iii.  l-jo;J. 

GOODS  AND  cnArrELs, 

a  bond  not  includi-d  under,  apj).  ii.  iii.  14;)l. 
GOODS  DISTRAINED, 

in  ca.se  of  bankruptcy,  ii.  l.jS. 
GOODS  SOLD  AND  DELIVERED, 

indeb.  assump.  for,  when  maintainable  in  case  of  special  nffreement. 
11.  71.      See  Assumpsit. 

contract,  iii.  1-202. 

express,  ib. 

implied,  ib. 

by  an  agrent,  ib. 

waiver  of  tort,  iii.  1203 

special  contract,  ib. 

indebitatus  lies  where  the  credit  has  expired,  iii.  1204. 
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GOODS  SOLD  AND  DELIVERED— coH//H»f^/. 
proof  of  delivery,  iii.  1200. 

to  a  carrier,  ib. 

by  entry  of  deceased  asrent,  iii.  1'207. 
fixtures,  price  of  cannot  be  recovered  when  described  as  goods,  ib. 
value,  ib. 

evidence  in  reduction  of  value,  when  admissible,  iii.  120<j,  IQIO. 
frenenil  rule,  iii.  1210. 
notice  of  disputinpr  tiie  value,  ib. 
value  in  case  of  warranty,  ib. 
notice  in  case  of  warranty,  ib. 

part  delivery  of  articles  ordered  jointly,  ib.  and  see  Vendur  and  Vendee. 
defence,  illegality.     See  Vendor  and  Vendee. 
variance.     See  tit.  Variance. 
nej^lect  on  part  of  the  vendor  to  insure  the  goods,  an  answer  to  the 

action,  iii.  1210. 
illegality  of  contract  a  defence  to  the  action,  iii.  1210,  1217. 
plaintiff  may  recover  on  general  count,  when,  iii.  1204. 
notwithstanding  special   contract,  when  the  tinje  of  credit   has  ex- 
pired, ib. 
delivr-ry  of  the  goods,  proof  of,  iii.  1205. 
action  for,  iii.  1202. 

C.OODS  SOLD, 

reputed  ownership  of,  ii.  1 'j7. 

GOODS,  WARES,  AND  M  F.Rr  MANDIZES, 

what  are,  within  the  statute  of  frauds,  ii.  180,  487. 
and  the  stat.  9  G.  4,  c.  14,  s.  7,  ii.  4M7. 

Gf)SPEL.      See  Oath— Perjury. 

GOVERNMI'.NT.  ^/«7.v  ,>f.  bow  prov.d.     See  (hizvtli-. 

GRACE, 

days  of,  when  allowed,  ii.  222. 

GRAND  ASSIZE, 

introduction  of  trial  by  the,  i.  11. 

GRAND  JURY, 

coiunmnicution  to,  not  revealable,  ii.  324. 
evidence  given  before,  revealable  when,  ib. 

GRANT, 

of  a  close  imports  a  grant  of  the  whole,  iii.  1 12o. 

right  of  common  may  be  .severed  by,  when,  ii.  31ft. 

title  by,  when  presumed,  iii.  904. 

of  li'jrbts,  presumption  of,  iii.  129o. 

not  presumable  against  the  public  from  20  years'  use,  iii.  1203. 

of  land  with  common  appurtenant,  what  it  passes,  ii.  314. 

presumption  of,  how  rebutted,  iii.  'Jl2. 

effect  of  non-user  on  indictment  for  a  nuisance,  iii.  12.j4. 

of  ea.sement,  provisions  of  the  stat.  2  &  3  W.  4,  as  to  claim  by,  iii.  919. 

of  mines,  effect  of,  app.  ii.  iii.  1432. 

GRANTEE, 

cannot  enter  or  maintain  ejectment,  when,  iii.  979. 

GREAT  SEAL, 

allegation  and  proof,  ii.  190. 

GROUND  OF  DECISION, 

not  to  be  collected  by  inference  or  argument,  i.  293. 

5  s  2 
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GUUNVING  CROPS 

may  bf  ruiLsidori'd  nn  dmttfl!!,  wiiuii,  i.  482,  483. 
GUAUANTKK, 

whut  Hiiiouiits  to,  ii.  483. 

tlfuth  a  revocation  of,  ii.  oil. 
GUAK.A.NTY, 

proot' ol'contruct,  ii.  ;'>()». 

of  noticf  of  ucct'ptunro,  ii.  .Oil. 

of  non-puMueiit  of  bill,  ib. 

of  conipliuiKM'  with  ronditionrt,  ib. 

iiftlurt'  of  till'  fontruot,  ii.  TjOy,  610. 

when  rontinuitiL'',  ib. 

diHchar^Td,  when,  ii.  511. 

defeutt'd  by  fraud,  wlieu,  ib. 

declaration    of  party  |,niaront4<cd    not   evidence    A<raini«t    party  who 
j.'-u  11  runt  cert,  iii.  1(»5.'}, 

for  jroods  to  be  paid  for  by  bill,  when  entitled  to  notice  of  dishonour, 
ii.  *.»J«. 

a^'uinst  contin>.'ent  dnnin|?e8  not  within  Statute  of  Bankniptcy  as  a 
niutiiul  credit,  iii.  {)i)-t. 

dauinirert  in  action  for  brctich  ot*.  app.  ii.  iii.  143.3. 

what  unioiinth  to,  ib. 

when  continuing,  ib.  1  J.t  j 
GUARDIAN, 

in  socn^re,  proof  of  tnic,  ii.  410. 

consent  of,  to  the  niurriup*  of  o  minor,  ii.  701. 

answer  of,  not  evidence  a^ruinst  an  infant,  i.  333. 

cannot  releH.-^e  fiie  up  nt  in  an  action  for  u  tort  a}jrain.st  the  ward,  iii. 
1)«57. 
GUARDIAN  ol-    POOR, 

action  a^'uin.**!,  iii.  7.>I. 

action  a;rain.st  undir  >t:it.  '>■',  (',    .1,  ,■    \:'.>.t    iii    -:.■> 
GUERNSEY, 

rcfrister  of  baptism  ft,  iirMiMii--ii>:p,  i.  -.'ii. 
HABEAS   CORPUS  ml  l,<ti/Ua,ui,tn,,  i.  81. 

provisions  of  stat.  44  (J.  3,  c.  lO'J,  ib. 

application  for  the  writ,  ib. 

must  be  accompanied  by  an  affidavit,  ib. 

evidence  of.      See  Sheriff'. 

to  bring  up  the  body  of  a  prisoner  to  testify,  when  granted,  i.  81. 
See  tit.  Sheriff,  ii.  olM. 

HALF  BLOOD, 

provisions  as  to,  by  3  Js;   J   N\  .  4,  c.  100,  iii.  833. 
HANDWRITING, 

proof  of  handwritintr,  ii.  513. 

by  knowled^'e  of  rrencral  character,  ib. 

prounds  of  belief,  ii.  ol'2. 

knowledge  of  superscription  of  letters  at  post-office,  ii.  ol4. 

of  writing  after  commencement  of  action,  ii.  515. 

comparison  of  hands,  ib. 

general  rule,  ib. 

former  meaning  of  the  terms,  ib. 

Algernon  S^-dney's  case,  ib. 

Seven  Bishops'  case,  ib. 

reason  of  the  rule,  ii.  510. 
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not  satisfactory,  ii,  510. 

in  what  cases  adniissiljlo,  ib. 

eviilonce  by  post-otKce  inspectors  as  to  imitated  characters,  ii.  518. 

knouledire  ot  by  witness  to  prove,  app.  ii.  iii    1435 
H.WVKER  AND  PEDLAR, 

proof  of  licence.     See  Penal  Action. 
HAYRICK, 

n»;:li;.'ent  forming  of,  iii.  734. 

HEAD  BO  ROUGH, 

protection  of     See  Justices. 
HEARSAY, 

in  j.'enerul  is  not  evidence,  i.  25.  27.  34.  30.  39,  40. 

mere  hearsay,  why  inadniissibh",  i.  25. 

pencral  rule  as  to  its  exclusion,  ib. 

cases  to  which  the  objection  does  not  applv,  i.  27.  2M.  42. 

«  hen  j)art  of  res  i/cstcc,  i.  34,  35. 

when  udriiisflible,  ib. 

nmv  be  evidence  for  particular  purpo.sGS,  i.  04. 

the  rule  does  not  exclude  admissions  by  a  party,  i.  34. 

evidence  for  introductory  pur|M)ses,  i.  04. 

objection  to,  jloes  not  exclude  admissions  by  a  partv,  i.  3i.  50.  01. 

declarations  made  aj.'ainst  the  interest  of  the  party,"  ib. 

in  ca.-^e  of  reputation,  i.  27,  2N. 

traditionary  declarations,  i.  30,  31.  IhI.  IH4. 

(itpo.sitions  by  decea.sed  witne.s.ses  in  a  former  suit,  i.  42. 

examination  as  to,  i.  ISl. 

examination  as  to,  as  secondary  evidence,  ib. 

diclaration.s  by  holders  of  bills!     See  Dtttuntlii,n—BiU  of  Exchanye. 
HEDGE.     See /'cncc. 

iii:ii{, 

proof  of  heirshiit,  ii.  40{».  4  11,  4  12.  51  rt. 
course  of  descent  noticed  by  the  law,  when,  ii.  51«. 
whi-n  to  be  proved,  ib. 

forei^-n  laws  of  Christian  countries  arc  adopted  by  the  law  of  Enrrlnnd 
ii.  519.  c         » 

con.se(|uence8  not  adopted,  ib. 
instances,  ib. 

child   born  of  unmarried   parents  in  Scotland  wlio  ufi.i  wards  inter- 

nuirry,  ib. 
covenant  ajrftinst  infant  heir,  ib. 
proof  of  vesting  of  reversion  in  defendant,  ib. 
proof  on  issue  on  rims  per  disccnt,  ib. 
under  the  stat.  3  &  4  \V.  &  M.  c.  5,  s.  0,  ii.  520. 
<:jectment  by.      See  Ejectment. 
proof  of  title  to  copyhold,  ib. 
possession  by,  when  presumed,  iii,  898. 
to  what  fiAtures  entitled,  iii.  124H. 
entry  by,  does  not  bar  the  right,  when,  ii.  4()2. 

may  recover  on  a  demise  laid  on  the  day  of  the  ancestor's  death,  ii.  431 . 
in  tail,  bound  by  sale  of  trees  by  tenant  in  tail,  iii.  1118. 
takes  by  descent  and  not  devise,  when,  ii.  519. 
customary-  proof  of  title  by,  ii.  335. 
not  estopped  from  questioning  the  deed  of  his  ancestor,  when,  app   ii 

iii.  1435.  '    ii       • 

5   s   3 
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HKIHI'SS, 

puMM'Aition  by  not  prcfluiiuil   tu  fittitlu   lur  himljund    to  clttiiii   by  thu 
ciirtfuy,  iii.  HUH. 

IlKUALDS'   BCJOKS, 

(it*  |i4'diirr«fit  iniiiliiiifMible,  i.  v*4li. 

lllilllttf-lMMlkti  of  viMitutioD-     !>• 

utiiiitHMibility  of,  iii.  H4'.'. 

IlKHIOT, 

uvowrv  for  vnriaiUT  from,  i.  44l>. 

proof  of  lM.•ill^'  tluf  by  cuKtoin,  ii.  30*2,  IWI. 

II  Kill  WAV.      St>t>  n'a,/. 

iiulii-tiiifnt  at'tiinst  »  parish,  ii.  o'Jl. 

piirtiriilarM  of  proof,  ib. 

viiriaiic-c  in  dcnrription,  ib. 

priMif  uf  l>4>inf^  u  public  lii^rliuuy,  ib. 

Htat.  i:i  (i.  a,  r.  7h,  h.  id,  ib. 

effort  of  ordiT  of  jiiHtici'  for  divrrtiufr*  &c.  ii.  52*i. 

I'Xtrnt  of  lii^'liwiiy  niui  oiitli'tM,  ii.  .VJ3. 
prcHuniptivu  evidrnco  of  bi^'hwuy,  ib. 

t>nioyiiu>nt  by  tin*  public,  ib. 

nuiiincr  of  fujoynu-nt,  ib. 

n-piiirs,  ii.  o'J4. 

Icng-tli  of  onjoyniont,  ii.  >'y2'j. 

ri'putution,  ii.  ')v!<V. 
ngaint^t  uu  individual,  i^r.  ib. 

pri'wriptive  oblipition,  ii.  'j'27. 
to  rrpnir  a  purtirular  rond,  ib. 
to  rt'pnir  nil  roud;*,  *S^r.  ib. 
viiriancj',  ib. 

liability  rttt'umc  trnunr,  ib. 

obli^-iitiun  liy  n-u^on  of  inclo.surL-,  u.  Oils, 
frround  of,  ib. 
wberi  it  cfaHcs,  ib. 
defence  by  a  parisb,  ib. 

on  pica  of  not  jruilty,  ib. 

by  tin  intVri«)r  district,  ib. 

by  an  individual,  ib. 
indictment  for  olKstructinp  n  lii^rliway,  ii.  o*2H,  0-9. 

acquittal  on  former  indictment,  ib. 

competency,  ib. 

provisions  of  the  Iliirhwny  Act,  as  to,  ii.  530. 
nrtpiittal  on  indictnu-nt  for  non-repnir  of,  effect  of,  i.  Sfti. 
conviction,  et^Vct  of,  ib. 

verdict  on  indictment  for  non-repair  of,  evidence  \vben,  i.  2'23.  264. 
nuisance  to,  by  iiliouiu<r  house  to  be  ruinous,  iii.  74H. 
commissioners  of,    cannot  maintain   ejectment    for  land  adjoining  the 

hiu'lnvay,  ii.  630. 
road  nmde  by  private   pwson   to   be  deemed  a  public  highway,  when, 

ii.  526. 
proof  of,  npp.  ii.  iii.  1436. 
diversion  of,  ib. 
completion  of,  ib.  1437. 
rat'ione  tcmircr,  liability,  ib. 
rate,  ib. 
turnpike,  jurisdiction  of  special  sessions  as  to,  ib. 
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niGmy.W— continued. 

conipetfncy,  app.  ii.  iii..  1438. 
aetiun  for  culls,  ib. 

HIGHWAY  ACT, 

provisions  of,  as  to  competency,  ii.  530. 

HIRER  OF  CARRIAGE, 

whether  liable  for  nuisance  by  driver  of,  iii.  737. 

HIRING  AND  SERVICE, 

proof  of,  iii.  90M. 

presumptivi'  evidence  of,  ib. 

fuel  of  hirin<r  to  be  inferred  by  the  Court  below,  iii.  1000. 

of  servant.-*,  custom  as  to,  when  evidence,  ii.  30J. 

HISTORIAN, 

statement  by,  not  admissible,  app.  ii.  iii.  1018. 

HISTORY, 

books  of  public,  admissibility  of,  i.  *2oO. 

HISTORIES, 

nut  admissible  to  prove  particular  facts,  i.  250,  251. 
otherwise  us  to  fact  of  public  notoriety,  ib. 

HOLDER, 

of  ne^-otiable  security,  udmiasion  by,  ii.  33,  34. 

admi.-^sion  by,  eflfect  of,  ii.  .TI3. 

of  bill  obtained  by  fraud,  proof  by,  ii.  220. 

HOLDERS  OF  BILLS. 

declarations  by,  ii.  *2tin 

HOLDING  OVER, 

amounts  to  a  trespass,  when,  iii.  1202. 

HO.MICIDE, 

proof  a.H  to  locality,  ii.  'Ml. 
See  Murder. 

HONORARY  ENGAGEMENT,     bee  InUnsUd  Wtlncis. 

HORSE, 

unsoundness  of,  iii.  124J 
warranty  of,  action  on,  iii.   1- J"». 

HORSES, 

toll  on,  ii.  8.J. 

attending,'  cattle  returning.'  from  pa.sture,  e.\(iiipii(tn  n.-,  to,  il». 

IIOL'ND, 

not  within  the  stat.  't  .\nn.  c.  14,  ii.  .jOO. 

HOUSE.      See  Arson — Dtir;/hiri/ — Ditrlli>ir/-/inusr. 

mav  be  recovered  under  the  description  of  land,  ii.  4.3U. 

nuisance  to,  iii.  741. 

what  is  within  the  statute  57  Geo.  .3,  c.  IW,  ii.  5:}.3. 

occupier  of,  neg-lip^ence  by,  iii.  734. 

ruinous  adjoininjr  hijrhway,  nuisance  to,  iii.  74h. 

HOUSEHOLD  FURNITURE, 

rejjuted  ownership  of,  ii.  157. 
in  r:i>f  nf  liiinkiiiptcv.  ii.  155. 


1736  INDEX. 

HOUSEHOLDER, 

who  is,  app.  ii.  iii.  1438. 

HOUSE  OF  COMIVIONS, 
journals  of,  i.  235. 

HOUSE  OF  LORDS, 
journals  of,  i.  235. 
judgment  o4",  how  proved,  ib. 
journals  of,  what  they  prove,  ib. 

address  to  the  king-,  and  his  answer,  ib. 

existence  of  differences  with  a  foreign  power,  ib. 
not  admitted  to  prove  the  existence  of  a  plot,  ib. 
disallowance  of  peerage  by,  ib. 
journals  of,  provable  by  a  copy,  ib. 

HUE  AND  CRY, 

description  of,  ii.  604. 
law  as  to,  ib. 

HUMAN  TESTIMONY, 

general  character  of,  i.  552. 

HUME, 

his  doctrine  on  the  subject  of  miracles,  i.  555. 

HUNDRED, 

action  against  under  the  stat.  7  &  8  G.  4,  c.  31,  ii.  530. 

particulars  of  proof,  ii.  531. 

compliance  with  the  requisites  of  the  act,  ib. 

statement  before  justices,  ii.  532, 

submission  to  examination,  ib. 

recognizances,  ib. 

felonious  demolition,  &c.  ib. 

proof  of  beginning  to  demolish,  ii.  533. 

dwelling'-house,  ib. 

proof  of  ownership,  ib. 

possession,  jjrimd  facie  evidence  of,  ib. 

ownership  as  trustee,  ib. 

commencement  of  action,  ii.  534. 

competency,  ib. 

proof  of  demolition  in  action  against,  app.  ii.  iii.  1438. 

HUSBAND  AND  WIFE, 

action  by  husband  and  wife,  ii.  534. 

wife  must  be  joined,  when,  ib. 

may  be  joined,  when,  ii.  535. 

must  7iot  be  joined,  when,  ib. 

evidence  by,  under  general  issue,  ib. 

unnecessary  to  prove  the  marriage,  ib. 

consequential  damages,  ib. 
by  the  husband  alone,  ii.  535,  53G. 

in  respect  of  what  injuries  maintainable,  ib. 

evidence  in  aggravation,  ii.  53G. 

must  prove  the  marriage,  ib. 

for  services  of  the  wife,  ib. 

no  defence  that  wife  has  a  former  husband  still  living,  ib. 
by  the  wife  alone,  ii.  536. 

coverture  to  be  pleaded  in  abatement,  ii.  537, 

but  cause  of  action  may  be  disproved  by  proof  that  the  husband  is 
entitled,  ib. 
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HUSBAND  AND  WlFE—co7itinued. 

such  evidence  rebutted  by  proof  of  civil  death  of  husband,  &c  ii 
537.  '       ■     ' 

action  against  husband  and  wife,  ii.  538. 
presumptive  proof  of  marriage,  ib. 
in  respect  of  wife's  previous  contract,  ib. 
against  the  husband  alone,  ii.  538,  539. 
act  of  wife,  Avhen  binding,  ib. 
for  goods  supplied  to  the" wife,  ii.  539. 
during  cohabitation,  ib. 
liability,  presumptive  only,  ib. 
credit  given  to  wife  alone,  ib. 

where  the  husband  has  turned  the  wife  out  of  doors,  ii.  540. 
separation  by  mutual  consent,  ii.  541. 
proof  that  the  goods  supplied  were  necessaries,  ii.  543. 
separation  by  act  of  law,  ii.  544. 
defence  by  the  husband,  ii.  544,  545. 
elopement,  ii.  545. 
adultery,  ii.  545.  547. 
notice  to  plaintiff  not  material,  ii.  545. 
return  of  wife  after  elopement,  ib. 
separate  maintenance,  ii.  546. 
adequacy  of  a  question  of  fact,  ib. 
proof  of  deed  unnecessary,  ib. 

execution  of  deed  without  proof  of  payment  insufficient  ib. 
proof  that  the  wife  has  adequate  funds,  ib.  ' 

proof  in  negation  of  marriage  no  defence,  ib. 

secns,  in  case  of  separation,  ib. 
husband  is  not  liable  to  maintain  wife's  children  by  former  husband 

liable  on  promise  implied  from  adoption,  &c.  ib. 
against  the  wife  alone,  ii.  547. 

coverture,  when  it  must  be  pleaded  in  abatement,  ib. 

where  evidence  under  general  issue,  ib. 

evidence  in  answer  to  coverture,  ib. 

that  the  husband  has  abjured  the  realm,  ib. 

temporary  absence  insufficient,  ib. 

indictment  against  husband  and  wife,  ii.  548. 

when  indictable  jointly,  ii.  548,  549. 

wife  to  be  acquitted  on  indictment  of  felony,  ii.  548. 

except  in  case  of  homicide,  ib. 

treason  and  misdemeanor,  ib. 

reason  of  the  rule,  ii.  548,  549. 

crime  conmiitted  by  wife  in  absence  of  husband,  ii.  549 

may  be  convicted  as  principal,  the  husband  as  accessory   ib 

not  guilty  in  receiving  the  husband  after  treason  or  felony  com- 
mitted by  him,  ib.  "^ 
competency, 

cannot  be  witnesses  for  or  against  each  other  ib. 

even  by  agreement,  ii.  550.  ' 

where  one  of  them  is  a  party,  ib. 

in  case  of  bigamy,  ib. 

in  case  of  conspiracy,  ib. 
Avhen  interested  in  the  result,  ib. 

general  rule,  ib. 

in  case  of  bankruptcy  of  husband,  ib. 

action  as  to  separate  estate  of  wife,  ib. 
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HUSBAND  AND  WIFE— coutinued. 

interest  must  be  vested,  ii.  551. 

where  the  husband  must  have  answered,  ib. 
where  neitlier  party  is  interested,  ib. 

general  rule,  ib. 

neither  can  criminate  the  other,  ib. 

position  in  the  case  of  R.  v.  Clivijrer,  ib. 

rule  as  to  examination  in  a  collateral  proceeding,  ib. 
wife,  de  facto,  not  within  this  rule,  ib. 

indictment  for  forcible  abduction  and  marriage,  ib. 

Qu.  whether  she  be  competent  to  give  evidence  for  him,  ib. 
declarations  in  nature  of  facts,  ii.  553. 
,  declaration  by  the  wife,  as  agent,  &c.  ib. 
witness,  ex  necessitate,  when,  ib.  554. 

on  charge  against  the  husband,  ib. 

in  case  of  bastardy,  ib. 
trover,  by,  iii.  1163.     See  Trover. 
proof  of  title  in  ejectment,  ii.  412. 

joint  demise  by,  in  ejectment  by  virtue  of  a  power  of  attorney  exe- 
cuted by  both,  is  a  variance,  ii.  431. 
variance  in  allegation  as  to  contract  with,  i.  480. 
demise  by,  in  ejectment,  ii.  412. 
action  on  account  with  wife  when  sole,  ii.  100. 
proof  of  conversion  in  action  against,  iii.  1163. 
action  by  husband  against  trustees  of  wife,  app.  ii.  iii.  1438. 
right  of  husband  to  the  property  of  the  wife,  ib. 
interest  of  wife  by  survivorship,  ib.  1439. 
payment  to  the  wife,  effect  of,  ib. 
right  of  husband  to  restrain  the  person  of  the  wife,  ib. 
action  against  both,  proof  in,  ib. 
against  the  husband,  ib. 
coverture,  proof  of,  ib.  1440. 
proof  under  plea  of,  ib. 
joint  offences  by,  ib.  1440,  1441. 
separation  of,  ib.  1441. 

HUSBAND, 

liability  of,  for  goods  supplied  to  wife  living  apart,  ii.  71. 

liability  of,  for  funeral  expenses  of  wife,  ib. 

when  barred  by  act  of  wife  as  agent,  iii.  976. 

liability  of,  \n  detinue  of  goods  delivered  by  himself  and  wife,  ii.  387. 

testimony  of,  excluded  on  grounds  of  policy,  when,  i.  70. 

answer  of,  in  equity,  not  evidence  against  the  wife,  i.  333. 

although  she  join,  ib. 

judgment  in  ejectment  against  the  wife,  whether  evidence  against  the 

husband,  ii.  434,  435. 
his  authority  to  wife  to  indorse  a  bill,  when  presumed,  ii.  217. 
proof  of  authority  to  the  wife,  ii.  43. 

HYPOTHESIS, 

consistency  of  facts  with,  i.  573. 

IDEM  SONANS, 

name  is  not  a  variance,  ii.  708. 

several  names  may  be  used  indifferently,  when,  ii.  709. 

of  peer,  what  correct,  ib. 

party  when  estopped,  as  to,  ib. 
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IDENTITY, 

of  cause  of  -action,  i.  2G2. 

test  of,  ib. 

of  indorser,  proof  of,  ii.  219. 

of  payee  of  bill,  proof  of,  ii.  210. 

of  obligor,  &c.  where  proof  of  handwriting  is  given,  i.  379,  380. 

of  payee  of  bill,  ii.  210. 

blot  upon  bill  of  exchange,  effect  of,  ii.  211. 

of  bond,  proof  of,  ii.  269. 

proof  of,  in  action  for  malicious  prosecution,  ii.  C77. 

IDIOT.     See  Lunatic— Will. 

IGNORANCE, 

of  law,  does  not  excuse,  ii.  88.  239,  iii.  728. 
of  facts,  when  it  saves  forfeiture,  ii.  90. 
waiver,  ii.  239. 
no  excuse  for  a  breach  of  the  law,  ii.  575. 

ILLEGAL  AGREEMENT, 

interest  arising  from  does  not  incapacitate,  i.  167. 

ILLEGALITY, 

of  note,  coteniporary  letter  from  payee  to,  when  evidence  of,  ii.  246. 

will  not  be  presumed,  ii.  294. 

cannot  be  objected  where  the  law  is  devised  for  the  protection  of  the 

party,  ii.  94. 
is  a  bar  where  the  act  is  immoral,  ib. 
or  contrary  to  public  policy,  ib. 
effect  of,  Avhere  the  agreement  remains  executory,  ib. 
when  the  agreement  is  grossly  immoral,  ib. 
where  the  money  is  in  hands  of  a  stakeholder,  ii.  95. 

of  an  agent,  ib. 
of  transaction,  when  a  bar  to  an  action,  ii.  93. 
not  where  plaintiff"  is  not  in  jjari  delicto,  ii.  94. 
when  it  excludes  right  of  action,  iii.  1033. 
where  sheriff  has  permitted  a  prisoner  to  go  at  large,  ib. 
of  agreement,  in  case  of  bastardy,  ii.  91. 
of  bond  must  be  pleaded,  &c.  ii.  270. 
of  contract,  bars  the  action,  ii.  77. 
of  consideration, 

procuring  of  pardon  for  an  attainted  felon,  ii.  94. 

no  defence  for  an  agent,  ii.  95. 

for  bill,  effect  of,  ii.  246. 

indorsee  when  affected  by,  ib. 

illegal  insurance,  ii.  95,  96. 
money  lent  to  obtain  illegal  liberation  and  ransom,  ii.  247. 
sale  of  spirituous  liquors,  ib. 
fraudulent  preference,  ib. 

illegal  binding  of  an  apprentice  for  not  inserting  premium,  ib. 
note  given  for  amount  of  penalties,  legal  when,  ib. 
compounding  of  misdemeanor,  ib. 
to  procure  discharge  of  receiver  committed  by  Court  of  Chancery,  ii. 

247,  248. 
to  secure  composition  for  debt  on  consideration  of  suing  out  commis- 
sion, ib. 
of  contract,  a  defence  to  an  action  on,  iii.  1216,  1217. 
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ILLEGAUTY— continued. 
illegal  voyage,  iii.  1217. 
bricks  under  statutable  size,  ib. 
libellous  prints,  ib. 

diess  sold  for  purpose  of  prostitution,  ib. 
drugs  sold  to  be  used  in  brewery,  ib. 
illegal  race,  ib. 

books  printed  without  the  printer's  name,  ib. 
newspapers  published  without  affidavit  lodged,  ib. 
provisions  supplied  by  innkeeper  at  an  election  after  teste  of  writ,  ib. 
sale  of  command  of  ship,  ib. 
transfer  of  ship,  not  reciting  certificate,  ib. 
sale  in  contravention  of  law  designed  for  the  protection  of  the  public, 

iii.  1218. 
stockjobbing,  ii.  77. 

misconduct  on  part  of  sheri£f's  officer,  ii.  78. 
insurance,  ib. 

of  contract  by  tenant  not  to  occupy  a  pew,  iii.  865. 
of  profits,  a  bar  to  an  action  for  lessening  them,  ii.  300. 
violation  of  laAv  of  foreign  country,  ii.  301. 
of  purpose  for  which  premises  are  let,  a  defence  to  an  action  for  use 

and  occupation,  iii.  1184. 
of  wager,  iii.  1236. 

effect  of  substituting  new  security,  ii.  246,  247. 
effect  of,  ii.  63. 
excludes  action,  when,  ii.  77. 
procuring  place,  ii.  94. 
effect  of  in  assumpsit,  ii.  103. 
of  bill  of  exchange,  ii.  245. 
2  &  3  Vict.  c.  37,  provisions  as  to,  ii.  240. 
parole  evidence  admissible  to  prove,  iii.  760. 
in  trading  without  licence,  iii.  875. 

of  purpose,  a  defence  to  an  action  for  use  and  occupation,  iii.  1185. 
a  defence  when,  in  an  action  for  work  and  labour,  iii.  1310. 
a  defence  when,  in  actions  relating  to  the  sale  of  goods,  iii.  1217, 
apprehension  of  parties  as  to,  is  immaterial,  iii.  1817. 
of  covenant,  ii.  351. 
of  wager,  iii.  1233. 

IMMEDIATE  TESTIMONY, 
when  admissible,  i.  16. 

IMMORAL 

publication,  no  action  lies  for  piracy  of,  iii.  938. 

IMMORALITY, 

of  clerk,  hoAv  tried,  iii.  944. 

IMPLIED  CONTRACT, 

evidence  of,  ii.  58. 

IMPLIED  PROMISE.     See  Assumpsit,  ii.  58. 

IMPOSSIBILITY 

of  performance,  when  it  discharges,  ii.  104. 

IMPRISONMENT.     See  False  Imprisonment,  iii.  1112. 

in  action  for,  against  commissioners  of  bankrupt,  what  amounts  to, 
ii.  180. 
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IMPRISONMENT— cott^^HMefZ. 

caused  by  influencing  the  fears  of  another,  whether  trespass  lies  for, 
iii.  1109. 

IMPOUNDED  CATTLE, 

provision  of  stat.  5  &  6  W.  4,  c.  59,  app.  ii.  iii.  1400. 

IMPROPRIATION, 

evidence  to  prove,  i.  242. 

IMPROPRIATOR, 

proof  of  title,  iii.  1083. 

IMPROVEMENT, 

patent  for,  iii.  939. 

does  not  amount  to  breach  of  covenant,  when,  ii.  348. 

INADEQUACY  OF  PRICE, 

effect  of  in  respect  of  conveyance,  ii.  494.     See  Fraudulent  Convey- 
ance. 

INCITEMENT, 

what  degree  of  essential  to  make  a  party  an  accessory  before,  &,c.  ii.  9. 

INCLOSURE, 

from  common,  effect  of,  ii.  310. 

continuance  of,  evidence  of  licence,  ib. 

of  common  for  twenty  years,  effect  of,  ib. 

of  waste  by  tenant,  presumption  as  to,  ii.  696. 

obligation  to  repair  by  reason  of,  ii.  528. 

extinguishment  of  road  by  act  oif",  app.  ii.  iii.  1441. 

proof  of  commissioner's  qualification,  ib. 

effect  of  as  to  rights  of  coirmion,  ib. 

INCLOSURE  ACT, 

conmiissioners  under,  when  liable  for  advances,  iii.  1170. 
right  under  presumption  as  to  soil  in  waste  adjoining,  iii.  1125. 

INCOMPETENCY, 

to  testify,  different  kinds  of,  i.  92. 
time  of  objecting  to,  ib. 
from  turpitude,  i.  94.     See  Infamy. 
from  crime,  effect  of,  i.  102. 

of  witness  from  interest,  i.  103.     See  Interested  Witness. 
of  witness,  effect  of  as  to  the  admissibility  of  secondary  evidence 
i.  134. 

INCONSISTENCY 

of  testimony,  effect  of,  i.  552. 

INCONVENIENCE, 

the  occasioning  not  actionable,  iii.  742. 

INCORPOREAL  RIGHT, 

proof  of,  iii.  743. 

presumptive  evidence  of  grant  of,  iii.  911. 

INCUMBENT, 

title  of  to  the  freehold  of  the  church,  iii.  866. 

INDEBITATUS  ASSUMPSIT.     See  Assumpsit. 
on  what  founded,  ii.  69. 
request  when  presumed,  ib. 
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when  maintainable  in  case  of  special  agreement,  ii.  72,  73. 

does  not  lie  on  a  collateral  undertaking,  ii.  71. 

count  in,  will  comprcliend  many  claims,  ii.  73. 

does  not  lie  on  an  acceptance,  ii.  263. 

lies  only  on  some  duty,  ib. 

upon,  ii.  71. 

maintainable,  when,  ib. 

INDEMNITY, 

statutes  which  confer,  do  not  render  parties  incompetent,  ii.  11,  12. 
promise  of,  when  binding-,  ii.  76,  77. 

when  implied,  iii.  10G3. 
of  one  who  convicts  another,  effect  of  as  to  competency,  ii.  271. 
action  on,  when  maintainable,  ii.  7-5,  76. 
implied,  when,  ii.  76. 
promise  to  indemnify,  when  valid,  ib. 
acts  of,  app.  ii.  iii.  1442. 

INDENTURES 

of  apprenticeship,  proof  of,  iii.  1001. 

INDEPENDENCY 

of  coincident  circumstance,  consideration  of,  i.  507. 

INDEPENDENT 

circumstances,  coincidence  of  effect  of,  i.  568. 

INDIA, 

examination  of  witnesses  resident  in,  i.  321. 

INDICTMENT, 
proof  of,  i.  252. 

against  several,  is  several  as  to  each,  ii.  1 3. 
for  an  assault,  evidence  on,  ii.  52. 

INDIRECT  EVIDENCE, 
what,  i.  15. 
admissibility  of,  i.  47. 
general  rule  as  to  the  admissibility  of  collateral  facts,  i.  56. 

INDORSEE, 

proofs  by,  in  action  against  drawer,  ii.  234. 
of  note,  competent  to  prove  usury,  ii.  10,  11. 
cannot  recover  costs  against  acceptor,  when,  ii.  221. 

INDORSEMENT, 

allegation  of,  variance  from,  ii.  217. 

evidence  of  transfer  of  bill,  ib. 

special,  effect  of,  ii.  218. 

in  blank,  ib. 

of  bill,  proof  of,  ii.  233. 

of  bill  after  it  is  due,  effect  of,  ii.  253. 

presumptive  proof  of,  ii.  219. 

of  payment  on  bond,  effect  of,  ii.  270. 

presumptive  evidence  of,  ii.  237. 

on  bond,  effect,  iii.  824. 

IN  DORSER, 

proof  of  identity  of,  ii.  219. 

who  pays  part  of  bill  may  recover  against  acceptor  as  for  money  paid, 
ii.  217. 
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of  bill  of  exchange  considered  as  a  new  drawer,  when,  ii.  233. 

declaration  by  inadmissible,  when,  ii,  248. 

of  a  dishonoured  note  to  indemnify  the  holder,  effect  of,  ii.  479. 

INDUCEMENT, 

variance  in  matter  of,  i.  450,  451. 

when  admitted  by  plea  under  new  rules,  iii.  1017. 

INDUCTION, 

proof  of,  iii.  942. 

proof  of  as  part  of  a  rector's  title,  ii.  427. 

INFAMY, 

incompetency  from,  i.  16.  94. 
nature  of  the  crime,  i.  94,  95,  96. 

infamous  crime,  ib. 

treason,  ib. 

felony,  ib. 
offences  which  do  not  disqualify,  i.  96. 
proof  of  the  conviction,  ib. 
competency,  how  restored,  i.  97.  102. 
doctrine  of  clerical  purgation,  i.  97. 
admission  to  clergy,  ib. 

stat.  4  Hen.  7,  c.  13,  ib. 

18  Eliz.  c.  7,  ib. 

4  G.  1,  c.  11,  i.  98. 

19  G.  3,  c.  74,  s.  3,  i.  99. 

effect  of  fine,  &c.  instead  of  burning  in  the  hand,  ib. 
pardon,  i.  99,  100. 

under  great  seal,  ib. 

by  act  of  parliament,  ib. 

pardon  restores  competency,  when,  ib. 

general  pardon,  i.  101. 

pardon  under  the  king's  sign  manual,  ib. 
provisions  of  the  stat.  7  &  8  G.  4,  c.  28,  s.  13,  ib. 

9  G.  4,  c.  32,  s.  3,  ib. 
one  who  returns  from  transportation  before  the  expiration  of  his  term, 

i.  102. 
reversal  of  judgment,  ib. 

proof  of,  ib. 
effect  of  disability,  ib. 

INFANCY, 

onus  probandi,  i.  420. 

of  drawer,  no  defence  to  acceptor,  ii.  241. 

incompetency  from,  app.  i.  594. 

INFANT, 

non-age,  how  tried,  ii.  555. 
infancy,  where  evidence  in  bar,  ib. 
proof  in  reply  to  infancy,  ii.  556. 

ratification  on  attaining  his  age,  ib. 

necessaries,  ii.  557. 
criminal  liability,  ii.  558. 
his  capacity  matter  of  proof,  ib. 
competency  of,  ib. 
examination  of  as  to  competency,  ib. 
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partner,  notice  by,  necessary  when  of  age,  iii.  812. 

for  Avant  of  discretion,  not  a  principal,  when,  ii.  195.  198. 

indorsement  of  bill  by,  ii.  217. 

submission  by  to  an  arbitrator,  not  binding,  ii.  117. 

account  stated  by,  ii.  98. 

fiat  against,  ii.  122, 

liability  of,  app.  ii.  iii.  1442. 

ratification  by,  ib. 

necessaries,  what  are,  ib. 

father's  liability,  ib.  1443. 

abduction  of,  ib. 

INFERIOR  COURT, 

proof  of  judgment  of,  i.  303. 
effect  of  judgment  of,  i.  273.  277. 

INFERIOR  TRADESMAN, 

proof  of  being,  ii.  504. 

INFERIORITY 

of  thing  made  or  sold,  proof  of,  when  admissible,  iii.  1207. 

INFIDEL.     See  Witness. 

INFLUENCE, 

on  mind  of  witness,  to  be  estimated  by  the  jury,  i.  524, 
degree  and  effect  of  to  be  weighed  by  the  jury,  i.  540. 

INFORMATION 

before  magistrate,  proof  of  loss  of,  i.  391, 

INFORMER, 

competency  of,  i.  157. 

confidential  communication  by,  to  a  magistrate,  cannot  be  disclosed 

in  evidence,  ii,  324, 
an  incompetent  witness  when,  under  the  game  laws,  ii.  507, 

INHABITANT,     See  Rate. 

of  parish,  how  far  a  party  in  a  settlement  case,  iii.  798. 

of  county,  obligation  to  repair  bridges,  ii.  274, 

of  county,  when  competent  on  indictment  for  non-repair  of  bridge,  ii. 

275. 
competency  of,  i,  157. 

of  place,  common  in  right  of  inhabitancy,  ii.  316. 
meaning  of  the  term,  app.  ii.  iii.  1444, 

INHABITANTS 

of  parishes,  &c.  competency  of,  iii,  798, 

INJURIA,  DE, 

proof  on  replication  of,  iii,  1131. 

INJURIOUS 

intention,  when  essential  to  the  right  of  action,  ii,  574. 

INNKEEPER, 

rule  of  law  as  to  his  liability,  ii.  559. 

proof  in  action  by  guest  for  loss  of  goods,  ii.  560. 

reception  of  plaintiff  as  a  guest,  ib. 
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loss  and  value  of  the  goods,  ii.  560. 

landlord  how  discharged,  ib. 

negligence  on  the  part  of  the  guest,  ii.  561. 

lien  of  innkeeper,  ii.  561,  648. 

when  a  defence,  ii.  561. 

liability  of,  app.  ii.  iii.  1444. 

refusal  of  guest  by,  ib. 

INNOCENCE, 

presumption  of,  iii.  934. 

INNUENDO, 

evidence  to  prove,  ii.  628. 
proof  of  in  case  of  libel,  ib. 

IN  PARI  DELICTO,  &c. 

eftect  of  the  maxim,  ii.  96. 

INQUEST  OF  OFFICE.     See  Inquisition,  i.  307. 

INQUIRY,  WRIT  OF.     See  Writ  of  Inquiry. 
in  action  for  a  malicious  prosecution,  ii.  686. 
unnecessary  for  the  plaintiff  to  give  any  evidence,  ib. 

INQUISITIONES  NOVARUM,  i.  239. 
admissibility  of,  ib. 

INQUISITION, 

insufficiency  of,  app.  i.  610. 

not  taken  under  legal  authority,  is  inadmissible,  i.  310. 

INQUISITIONS, 

admissibility  of,  i.  307,  308. 
when  conclusive,  ib. 
by  a  coroner,  i.  281.  307. 
inquisitio  post  mortem,  iii.  843. 
inquisition  of  lunacy,  i.  291. 
nature  of,  i.  291.  307. 

admissibility  of,  ib. 
authority  of  inquisitions,  ib. 

valor  benejiciorum,  i.  291. 

inquisition  without  legal  authority,  i.  291.  309. 

out  of  the  exchequer,  and  return,  i.  238. 
by  sheriff  under ^./«.  not  evidence,  i.  310. 
are  evidence  to  prove  a  pedigree,  iii.  843. 

under  commission  from  the  crown,  eftect  of,  i.  236.  237.  239.  309. 
proof  of,  ib. 
made  by  order  of  House  of  Commons  as  to  officers,  admissibility  of, 

i.  237,  238. 
verdict  on  inquisition  to  ascertain  property,  not  admissible  in  action 

against  a  sheriff  for  a  false  return,  iii.  1019. 
public,  proof  of  commission,  &c.  i.  238.  309,  310. 

INQUISITIO  POST  MORTEM, 

admissible,  although  it  be  voidable,  iii.  843. 

IN  REM, 

judgments  operating  in  rem  are  not  excluded  by  the  right  of  cross- 
examination,  i.  25,  26. 
judgment  in  rem,  when  conclusive,  i.  285,  286. 

5T 
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INROLMENT, 

proof  by,  i-  410. 

under  stat.  27  H.  8,  ib. 

proof  of,  on  whom  incumbent,  i.  370. 

proof  by,  app.  i.  622. 

INSANITY, 

proof  of  existence  of,  iii.  1283. 

of  plaintiff,  a  justification  when  for  confining  him,  iii.  1140. 

INSCRIPTIONS 

on  rings,  &c.  admissible  to  prove  a  pedigree,  iii.  842. 

INSOLVENCY, 

proof  of  notice  of,  ii.  167. 

meaning  of,  under  Bankrupt  Act,  ii.  173. 

of  husband,  defeats  the  settlement,  when,  ii.  498. 

INSOLVENT, 

suit  by  assignees  of,  ii.  561. 

copies  of  proceedings  made  evidence,  ii.  562. 

discharge  of  insolvent,  ii.  563. 

proof  of,  by  schedule,  ib. 

defence  by,  ii.  564. 

identity  of  debt  a  fact  for  the  jury,  ib. 

evidence  of  proceedings  under  the  statutes  of,  ib. 

omission  by,  of  debt  in  schedule,  evidence  against  him,  ii.  25. 

not  liable  to  share  of  joint  debt,  ii.  74. 

who  is,  app.  ii.  iii.  1444. 

action  by  assignees  of,  ib.  1445. 

assignment  of  estate  of,  ib. 

fraudulent  assignment  by,  ib.  1446. 

liability  of,  ib.  1447. 

INSOLVENT  COURT, 

action  for  business  in,  ii.  108. 

INSPECTION, 

general  rule  that  a  party  shall  not  be  compelled  to  produce  evidence 

against  himself,  ii.  565. 
secus,  where  plaintiff  an  actual  party,  or  party  interested,  ii.  566. 
where  action  is  brought  by  a  sailor,  ib. 
where  a  party  holds  as  a  trustee,  ib. 
oyer  of  specialty,  ib. 
when  granted,  ib. 
of  instrument  to  be  stamped,  ib. 
or  copy  taken,  ib. 
of  what  documents,  ii.  567. 
when  refused,  ii.  568. 

suggestion  of  forgery,  ib. 

where  each  party  has  his  own  part,  ib. 
party  not  compellable  to  discover  evidence,  ib. 

of  court-rolls  and  corporation  books,  ib, 

public  books,  ii.  574. 

parish  books,  ib. 

rolls  of  manor,  ii.  569. 

bank  books,  ii.  570. 

East  India  Company's  books,  ib. 
in  criminal  cases,  not  allowed,  ii.  571. 
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allowed  in  cases  of  quo  warranto,  when,  ii.  571. 

not  allowed  to  enable  a  defendant  to  plead  in  abatement,  ib. 

right  of  corporator,  iii.  945. 

of  thing  sold,  right  of,  iii.  1215.  ...    ^^ 

of  overseers'  accounts,  right  of  under  17  Geo.  2,  iii.  752. 

corporator  entitled  to,  when,  iii.  945. 

of  bulk,  where  a  thing  is  sold  by  sample,  right  of,  in.  1215. 

denial  of,  effect  of,  ib. 

of  document,  when  granted,  app.  ii.  iii.  1148. 

INSPECTOR,  ,     ^         ,    .     n     -    -i« 

of  franks  at  post-office,  evidence  of,  when  admissible,  u.  ol8. 
of  franks,  evidence  of  opinion  of,  ii.  517. 

INSPEXIMUS, 

evidence  of,  i.  239. 

of  bishop,  custody  of,  ib. 

secretum  abbatis,  ib. 

INSTANT.     See  Time,  iii.  1079. 
Lord  Coke's  learning  of,  ib. 

INSTITUTION, 

proof  of,  as  part  of  rector's  title,  ii.  427,  in.  842.  942. 

INSTRUMENTS  OF  EVIDENCE,  i.  1.  77. 

what  they  are  m  general,  ib. 
oral  witnesses,  ib. 
written  documents,  ib. 
written  instruments,  i.  223. 
different  kinds  of,  ib. 

of  a  public  or  private,  or  mixed  nature,  ib. 
judicial  or  not  judicial,  ib. 
of  record  or  not  of  record,  ib. 
private  writings,  i.  343. 
when  admissible,  ib. 
against  a  party,  ib. 
proof  by,  when  essential,  ib. 
under  seal,  ib. 
effect  of,  ib. 
estoppel  by,  ib. 

waiver  of  estoppel,  i.  344. 

who  are  bound  by  an  estoppel,  i.  345. 

entries  by  third  persons,  ib. 

when  admissible,  i.  346. 

declarations  accompanying  acts,  i.  351. 

declarations  by  a  bankrupt  absenting  himself,  ib. 

entries  or  declarations  against  the  interest  of  the  party,  i.  355. 

obligor's  indorsement  of  receipt  of  interest,  i.  356. 

entries  by  receivers  and  stewards,  i.  357. 

by  agents,  in  course  of  professional  business,  i.  369. 

by  attornies,  i.  362,  363. 

general  principle,  i.  348. 

entry  by  a  rector,  i.  364. 

declaration  by  tenants,  i.  365. 

admissibility  of  title  deeds,  i.  354. 

surveys  and  maps,  ib. 

5x2 
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INSTRUMENTS  OF  EWDElSiCE— continued. 
proof  of  a  private  instrument,  i.  3G8. 

production,  ib. 

erasure,  i.  369. 
by  an  attesting  witness,  i.  370. 

instrument,  if  attested,  must  be  proved  by  the  attesting  witness,  ib. 
proof  of  the  sealing  of  a  deed,  i.  372. 

of  the  execution  of  an  instrument  under  some  special  authority,  ib. 
of  a  certificate  under  the  stat.  8  &  9  W.  3,  c.  30,  ib. 
proof  of  delivery,  i.  373. 
by  one  of  several  witnesses,  ib. 
proof  of  identity  of  parties,  i.  374. 
proof  where  the  witness  denies  his  attestation,  ib. 
proof  in  excuse  of  the  absence  of  the  attesting  witness,  i.  375. 

death,  ib. 

insanity,  ib. 

incompetency  through  infamy,  ib. 
through  interest,  i.  376. 

that  he  cannot  be  found,  ib. 

that  the  name  was  introduced  without  the  assent  of  the  parties, 
i.  379. 
secondary  evidence,  ib. 
handwriting  of  the  attesting  witness,  ib. 
of  one  of  several  insufficient,  ib. 
where   one   of  two   cannot   be   found,  and  the  other   is    interested, 

1.  381. 
Btat.  20  G.  3,  c.  57,  s.  38,  as  to  deeds  executed  in  India,  i.  381. 
deed  thirty  years  old,  ib. 

admissible  without  proof,  though  the  witness  be  living,  i.  381,  382. 
otherwise  where  suspicion  of  fraud  arises,  ib. 
proof  of  custody  of  ancient  documents,  i.  383. 

terriers,  i.  384. 

inspeximus,  ib. 

endowment  by  a  bishop,  ib. 

rector's  books,  ib. 

collector's  accounts,  ib. 

receipts,  i.  385. 

ledger-book  and  chartulary  of  abbey,  ib. 

appropriation,  ib. 
proof  where  there  are  no  attesting  witnesses,  i.  386. 

in  case  of  the  loss  of  a  deed,  &.c.  ib. 

evidence  of  search,  ib. 

proof  of  loss  of  counterpart,  ib. 
of  agreement  for  lease,  i.  389. 

loss  how  proved,  i.  387. 

of  libel,  i.  398. 

licence  to  trade,  i.  390. 

appointment  to  an  office,  ib. 
evidence  that  the  lost  instrument  was  stamped,  i.  393. 

that  the  duty  was  paid  in  case  of  an  apprentice  deed,  ib. 

of  execution,  ib. 
secondary  evidence  of  contracts,  ib. 

by  counterpart,  ib. 

by  copy,  i.  394. 

abstract,  ib. 

parol  evidence,  ib. 

proof  of  copy  of  letter  entered  by  a  deceased  clerk,  i.  396. 
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entry  in  niemorundum-book,  i.  396. 

not  admissible  as  secondary  evidence,  ib. 
may  be  used  to  refresh  the  memory,  ib. 
instrument  in  possession  of  the  adversary,  L  398 
proof  of  possession,  ib. 

presumptive  evidence  of  possession,  ib. 
proof  of  notice  to  produce,  i.  400.  •    .nq 

does  not  make  document  evidence  unless  it  be  called  tor,  i.  4Ud. 
party  giving  notice  makes  it  evidence  by  calling  for  and  mspectmg 

paio'l 'evidence  of  contents  inadmissible  till  the  adversary's  case  has 

been  closed,  ib. 
notice,  when  necessary,  ib. 
trover  for  bill  or  note,  ib. 

trial  for  treason,  ib.  i       j  r         ^ 

where  a  witness  served  with  a  subpoena  duces  tecum  has  deliverea 

the  writing  to  the  adversary,  i.  404. 
in  case  of  duplicate  original,  ib. 
where  a  counterpart  recites  the  original,  i.  405. 
such  counterpart  may  be  used  against  the    party  who   executed 

it,  ib. 
but  not  against  a  third  person,  i.  405. 
proof  of  execution  where  the  instrument  is  produced,  ib. 

where  unnecessary,  i.  406,  407.  •    ac\- 

where  the  instrurnent  is  ancient  without  signature  or  seals,  i.  40/. 
where  the  party  producing  it  takes  a  beneficial  interest  under  it, 
i.  406,  407. 
evidence  that  the  instrument  was  duly  stamped,  i.  407,  408. 
presumptive  evidence,  ib.  r  ^i,    n    ,,f 

secondary  evidence  where  the  instrument  is  in  custody  of  the  L^ourt 

of  Chancery,  i.  409. 
proof  by  admission,  &:c.  ib. 
by  virtue  of  rule  of  court,  ib. 
admission  by  the  adversary,  i.  409,  410. 
proof  of,  by  enrolment,  i.  410. 
enrolment  when  evidence,  ib. 
Stat.  10  Ann.  c.  18,  s.  3,  as  to  enrolment,  i.  412. 
deed  to  lead  the  uses  of  a  fine,  i.  413. 
proof  of  a  recital  in  another  deed,  ib. 
intrinsic  objection  to  a  deed  not  available,  ib. 
the  whole  of  an  instrument  is  to  be  read,  i.  414. 
so  is  an  instrument  to  which  the  instrument  read  refers,  ib. 

otherwise  where  the  instrument  is  read  to  establish  the  incompe- 
tency of  a  witness,  i.  416. 
or  where  the  books  or  other  document  contains  matters  uncon- 

nected  with  that  given  in  evidence,  ib. 
or  where  the  evidence  is  merely  formal,  ib.  •  u 

credit  due  to  the  whole  or  part,  to  be  judged  of  by  tjie  jury,  ib. 
private,  proof  of  by  case  submitted  to  counsel,  i.  397. 
notice  to  produce,  i.  91. 

when  insufficient,  party  need  not  produce  it,  ib.  a     ■    an       Q. 

in  hands  of  third  person,  production  of  how  enforced,  i.  87.     »ee 

Inspection. 
judicial,  kinds  of,  i.  252. 
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INSUFFICIENT  SURETIES,  iii.  1024.     See  Sheriff. 
evidence  of  insufficiency,  ib. 

INSURANCE, 

illegal,  money  paid  in  furtherance  of,  ii.  95. 

money  paid  by  reason  of,  ib. 

premiums  paid  for,  ii.  9-3. 
action  on  policy  of.     See  Policy. 

INSURER.     See  Policy— Interest. 

INTEGRITY, 

of  witness,  consideration  as  to,  i.  545. 
of  witnesses,  observations  on,  ib. 

INTENTION,  ii.  571. 

when  a  question  of  law,  ii.  571,  572. 

in  criminal  cases,  ib. 

general  felonious  intention  a  question  of  law,  when,  ib. 

general  intention  to  commit  one  felony  applicable  to  another,  ib. 

particular  intention,  ib. 

when  a  question  of  fact,  ib. 
general  presumption  as  to  the  intention  of  the  agent  from  his  acts,  ii. 

573. 
a  conclusion  from  all  the  facts,  when,  ib. 

dijBFerence  in  respect  of  intention  between  civil  and  criminal  liability,  ib. 
primary  and  collateral  intention,  ib. 
ground  of  presumptions  as  to,  ii.  574. 
fraudulent,  evidence  of,  ii.  392. 
presumption  as  to,  ii.  52, 
from  conduct,  i.  565. 

of  copjhold  tenant  in  cutting  down  trees,  a  question  for  the  jury,  ii.  338. 
in  case  of  assault,  is  material,  iii.  1112.  1119. 
in  case  of  burglary,  ii.  276. 
variance  from  allegation  of,  i.  477. 
in  case  of  libel,  ib. 

felonious,  on  charge  of  larciny,  ii.  604. 
to  injure,  proof  of  on  charge  of  murder,  ii.  713. 
proof  of,  on  an  indictment  for  a  nialicious  injury,  ii.  692. 

in  an  action  on  a  policy,  iii.  873. 
to  deviate,  proof  of  in  action  on  policy  of  insurance,  ib. 
to  coin  foreign  money,  whether  an  excuse  for  having  implements  in 

possession,  ii.  311. 
proof  of,  on  indictment  for  forgery,  ii.  467. 
how  far  material  in  trespass,  iii.  1106,  1107. 
corrupt,  proof  of  on  indictment  for  perjury,  iii.  860. 
in  case  of  bankruptcy,  how  far  material,  li.  131,  132. 
of  a  testator,  evidence  of  not  admissible  to  vary  the  terms  of  the  will, 

iii.  761. 
proof  of  when  necessary,  app.  ii.  iii.  1450. 
what,  essential  to  act  of  bankruptcy,  ii.  131. 
of  tenant  to  apply  trees,  evidence  of,  ii.  337. 
of  tenant  in  removing  goods,  a  question  of  fact,  ii.  393. 
when  material  in  an  action  for  libel,  ii.  571. 
when  question  of  fact,  ib. 
ivhen  traversable,  ib. 
primary  and  collateral,  ii.  573. 
of  testator,  parol  evidence  as  to,  iii.  762. 
concurrent  of  parties,  parol  evidence  as  to,  iii.  767. 
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to  injury,  immaterial  when,  iii.  1107. 

in  trespass,  when,  ib. 

in  case  of  battery  not  essential  to  the  action,  iii.  1119. 

in  an  action  for  assault,  is  material,  iii.  1112. 

restoration  of  competency, 

Stat.  3  &  4  W.  4,  c.  42,  i.  122. 

construction  of  this  stat.  i.  123. 

modes  in  which  a  record  operates  as  evidence,  i.  124. 

decisions  on  the  st.  ib. 

in  cases  of  custom,  ib. 

issue  from  equity,  i.  125. 

in  the  case  of  an  agent,  i.  125,  126. 

in  case  of  a  guaranty,  i.  127. 

general  result  of  the  decisions,  i.  128. 

witneas  primd  facie  liable  to  the  plaintiff's  claim,  i.  129. 

liability  to  contribute,  ib. 

INTEREST, 

to  disqualify  a  witness  must  be  present  and  certain,  i.  105. 

Stat.  3  &  4  W.  4,  c.  42,  i.  107. 

when  part  of  petitioning  creditor's  debt,  ii.  148. 

may  be  given  by  way  of  damages  when  in  an  action  of  trover  for  a 

bill,  ii.  576. 
when  allowed,  app.  ii.  iii.  1450. 

INTEREST  OF  WITNESS, 

principle  of  the  rule  of  exclusion,  i,  16,  17,  18. 

nature  of  to  disqualify,  i.  105. 

must  be  a  legal  interest,  ib. 

must  be  direct  and  certain,  ib. 

may  be  in  the  result,  or  in  the  record,  i.  103. 

in  the  immediate  result  simply,  i.  107. 

may  consist  either  in  actual  gain  or  loss,  or  right  or  liability,  i.  107,  108. 

in  the  result,  or  depending  on  some  particular  fact,  i.  114. 

in  the  case  of  an  agent,  i.  116. 

interest  in  the  record,  i.  119. 

magnitude  of  the  interest,  i.  129. 

time  and  manner  of  acquiring  the  interest,  i.  129. 

neutral  witness,  i.  130. 

admission  oi'  ex  necessitate,  i.  132. 

effect  of  the  objection  as  to  secondary  evidence,  i.  134. 

objection,  Avhen  to  be  taken,  i.  135,  136,  137. 

examination  on  voir  dire,  i.  135. 
removal  by  evidence,  i.  138. 

inquiry  as  to  contents  of  written  instrument,  not  allowed,  when,  i.  136. 
interest  discovered  in  course  of  cause,  effect  of,  i.  137. 
proper  time  for  objecting,  ib. 
removal  of  interest,  i.  138. 

release,  ib. 

offer  to  release,  i.  140. 

surrender,  offer  of  in  ejectment,  ib. 

payment  of  legacy,  i.  141. 

recovery  of  the  money,  ib. 

proof  of  the  release,  ib. 

release  by  one  of  several,  sufficient  when,  i.  142. 
cannot  be  taken  advantage  of  by  plea  jmis  darrein  continuance,  ib. 
bail,  competency  how  restored,  i.  150. 
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INTEREST  OF  WITNESS— co>//mM«/. 

indemnity  by  tliird  person  does  not  render  witness  competent,  i.  1-12. 
accomplice,  i.  143. 

expectation  of  pardon,  ib. 

bribery,  ib. 

Stat.  2  G.  2,  c.  24,  ib. 

practice  not  to  indict  the  acconiplice,  ib. 

co-defendant,  ib. 

when  competent  for  his  associates,  i.  145. 

when  not,  ib. 

co-trespasser  in  civil  cases,  ib. 

competent  for  plaintiff",  ib. 
for  defendant,  ib. 

co-trespasser  joined  as  defendant,  i.  147, 

practice  where  made  a  defendant  by  mistake,  ib. 

not  competent  for  plaintiff",  i.  147,  148. 

practice  where  there  is  no  evidence  a«iainst  one  of  several,  i.  147. 

co-trespasser  who  lets  judaiuent  g-o  by  default,  ib. 

competent  witness  for  co-defendant,  ib. 

but  not  for  the  plaintiff",  ib. 
agent,  i.  148. 

competency  of  ex  necessitate,  ib. 

in  wliat  cases,  i.  148,  149,  150. 

factor,  i.  148. 

entitled  to  per-centage  for  commission,  ib. 

action  against  principal  for  negligence  of  agent,  i.  149. 

incompetency  of  agent  in  such  case,  i.  149,  150. 
bail, 

incompetency  of,  i.  150. 

practice  when  one  who  is  bail  is  a  material  witness,  ib. 

corporator,     see  tit.  Corporation. 
costs,  i.  150. 

liability  to  renders  witness  incompetent,  ib. 

executors  and  trustees,  when  incompetent,  i.  151. 

liability  of  prosecutor  on  removal  by  certiorari,  &c.  ib. 
creditor, 

when  incompetent,  i.  150. 
criminal  proceedings,  i,  152. 

party  injured,  in  general  competent,  ib. 

formerly  held  to  be  incompetent,  ib. 

record  of  conviction  not  evidence  for  civil  purposes,  i.  153. 

expectation  of  recovery  of  goods,  ib. 

of  reward,  i.  153,  154. 

of  claim  to  costs  on  removal  by  certiorari,  i.  1 55. 

motive,  in  all  cases,  to  be  judged  of  by  the  jury,  ib. 

where  statute  gives  a  specific  remedy,  ib. 

prosecutions  for  forgery,  ib. 
exeimtor, 

competent  to  support  testator's  sanity,  i.  156. 

competent  as  a  bare  trustee,  ib. 
surety  of  administrator  competent  witness  for  defence,  ib. 
creditor  competent  to  prove  due  administration,  ib. 
heir-at-law,  compe;tency  of,  i.  167. 

informer,  incompetency  of,  ib. 

inhabitant,  incompetent  when  liable  to  contribute,  ib. 

6tat.  1  Anne,  c.  18,  s.  13,  in  case  of  bridges,  ib. 

8  G.  2,  c.  16,  B.  13,  in  case  of  action  against  the  hundred,  ib. 
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7  &  8  G.  4,  c.  31,  8.  5,  i.  158. 
3  &  4  W.  &  M.  c.  11,  ib. 

in  settlement  cases,  ib. 

Stat.  54  G.  3,  c.  170,  s.  9,  ib. 

penalties  given  to  the  poor,  ib. 

Stat.  27  G.  3,  c.  29,  ib. 

3  &  4  W.  &  M.  c.  11,  ib. 

highway,  i.  159. 

liability  to  be  rated,  ib. 

3  &  4  Vict.  c.  26,  i.  159.  161. 

insolvent,  i.  162. 
joint  interest  in  subject-matter,  ib. 

distinction  between  an  interest  in  the  facts  and  an  interest  in  the 
event,  i.  163. 

joint  purchaser  of  annuity,  ib. 

purchaser  of  share  under  plaintiff,  ib. 

joint  obligor  of  bond,  ib. 

co-contractor,  i.  164,  165. 

co-partner,  ib. 

co-part-owner,  ib. 
legatee,  i.  167.     See  tit.  Will. 
parties  in  cause.     See  Parties. 
partners.     See  Partners. 
policy  of  insurance.     See  Policy, 
prochein  ami,  i.  168. 
prosecutors,  i.  151,  152,  153. 
sheriff.     See  tit.  Sheriff,  i.  137. 
surety,  i.  168.     And  see  tit.  Surety. 
co-obligor  of  bond  to  the  ordinary,  i.  168. 
trustee,  i.  169.     See  tit.  Executor — •Will. 
vendor  and  vendee,  ib.     See  tit.  Vendor  and  Vendee. 
in  action  on  bills,  ii.  257. 
liability  to  costs,  ii.  258. 
on  plea  in  abatement,  ii.  4. 
inhabitant  of  county,  ii.  275. 
party  bribed  a  competent  witness,  ii.  271. 
in  case  of  custom,  ii.  364. 

in  case  of  custom  which  witness  has  acted  under,  iii.  948. 
bail,  incompetency  of,  ii.  119. 
handwriting  of,  not  admissible,  when,  i.  375. 
witness  a  party  entitled  to  present  if  the  bishop  omit,  not  competent 

in  qu.  imp.,  iii.  945. 
joint  contractor,  i.  164. 
must  be  direct  and  certain,  app.  i.  594,  595. 
legal  liability  resulting  from  evidence  disqualifies,  when,  ib.  595, 
liability  over,  ib. 

Stat.  3  &  4  W.  4,  c.  42,  effect  of,  ib. 
time  of  objecting  to,  ib.  596. 
release  of,  ib.  597. 

incompetency  from,  of  a  sheriff's  bailiff,  ib. 
incompetency  of  creditor,  ib.  598. 
in  criminal  proceedings,  ib. 
of  a  devisee,  ib. 
of  an  inhabitant,  ib. 
of  one  jointly  interested,  ib. 
of  a  legatee,  ib.  599. 
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INTEREST  OF  WITNESS— con/inwerf. 
of  an  overseer,  app.  i.  599. 
of  a  party,  ib. 
remainder-man,  ib.  600. 
trustee,  ib. 

INTEREST  IN  LAND, 

amounts  to  a  lease,  when,  ii.  473. 

party  having,  notice  to  be  taken  by,  when,  iii.  728. 

INTEREST  OF  MONEY,  ii.  575. 
when  recoverable  in  assumpsit,  ib. 
evidence  of  contract  to  pay  interest,  ib. 
written  securities,  ii.  576. 
when  not  recoverable,  ii.  577. 
in  actions  of  tort,  ib. 
not  recoverable  without  contract,  ii.  100. 
when  recoverable  from  the  auctioneer,  iii.  1194,  1195. 
on  bill  of  exchange  recoverable  without  protest,  ii.  232. 
what  recoverable  in  action  on  bill  of  exchange,  ii.  240. 
recoverable,  though  not  stated  in  the  particulars,  ib. 
of  money  had  and  received,  not  recoverable,  ii.  82. 
how  calculated  on  foreign  note,  ii.  240,  241. 
of  money  when  recoverable  on  money  lent,  ii.  79. 
Stat.  3  &  4  W.  4,  c.  42,  provisions  of,  ii.  575. 

INTERPLEADER  ACT,  app.  ii.  iii.  1451. 

rules  and  orders  under,  to  be  entered  of  record,  ii.  579. 
INTERPRETER, 

not  allowed  to  divulge  communication,  when,  ii.  320. 

INTERROGATORIES.     See  Depositions. 

INTOXICATION, 

evidence  under  plea  oi  nan  assumpsit,  ii.  102,  103. 
plea  of,  no  defence,  iii.  1279. 

IN  TRANSITU, 

premium  in,  if  not  actually  paid  to  the  insurer,  ii.  95. 
money  paid  in  course  of  illegal  transaction  may  be  stopped  whilst  i?i 
transitu,  ib. 

INTRINSIC  OBJECTION 

does  not  prevent  the  reading  of  a  deed,  i.  413. 

INTRINSIC  MATTER 

will  not  obviate  an  extrinsic  objection  to  reading  of  deed,  ib. 

INTRODUCTORY  MATTERS, 

evidence  admissible  as  to,  i.  503. 

INVENTORY, 

in  Ecclesiastical  Court,  evidence  of,  ii.  448. 
effect  of,  ib. 
INVESTIGATION, 

rude  manner  of  in  early  times,  i.  10,  11. 
process,  what  essential  to,  i.  3. 

INVESTIGATIVE  PROCESS,  i.  3. 

INVOICE, 

parol  evidence  of  time  of  sale  admissible  when  the  invoice  is  silent, 
iii.  1197. 
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I  O  U, 

effect  ot;  ii.  98. 

IRELAND,  ,  ,   ,  »  AA^i 

included  in  the  words  "parts  beyond  the  seas,    app.  u.  m.  1451. 

marriage  in,  by  dissenting-  minister,  ii.  703. 

IRISH  COMMISSION  ^  ^„^, 

of  bankruptcy,  assignees  may  sue  here  under  an,  app.  n,  m.  Id44. 

IRREGULAR  DISTRESS, 

action  for,  ii.  389. 

IRREGULAR  JUDGMENT, 

how  it  differs  from  an  erroneous  one,  ii.  437. 

IRREGULAR  WRIT, 

a  commencement  of  action,  iii.  1077. 

IRREGULARITY,  ... 

of  process,  effect  of  on  sale  by  sheriff,  iii.  lO-Jo. 
in  distress  for  rent,  effect  of,  iii.  1133. 

IRRELEVANT  FACTS, 

not  evidence,  i.  430. 
IRRELEVANT  QUESTIONS.     See  Examination— Witness. 

ISSUE,  ,       ,      1-  •    .on 

what  matters  are  admitted  by  the  pleadings,  i.  499. 

ISSUE  OUT  OF  CHANCERY, 
evidence  when,  i.  260. 

JACTITATION  SUIT, 

sentence  in,  when  admissible,  i.  289. 

on  what  founded,  ib. 

effect  of  judgment  in,  i.  267.  270,  271.  281. 

sentence  in,  effect  of  as  to  marriage,  u.  706. 

JAMAICA, 

judgment  in  courts  of,  i.  271. 

JEWS, 

how  sworn,  i.  21. 
marriage  of,  ii.  703. 

JEWISH  FESTIVAL, 

notice  of  dishonour  of  bill  on,  ii.  227. 

JEWISH  MARRIAGE, 

evidence  of  law  of,  ii.  459. 

JOINDER, 

of  executors  or  administrators,  ii.  439. 

of  counts  by  executors,  ii.  443. 

in  replevin,  iii.  909. 

in  action  by  husband  and  wife,  ii.  534. 

JOINT 

cause  of  action  must  be  proved  in  tort,  n.  298. 
damage  from  injury  to  several  interests,  ii.  297. 

JOINT  AND  SEVERAL, 
variance  in  proof,  i.  456. 
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JOINT  COMMISSION, 

action  by  assig-nees  under,  ii,  174. 

JOINT  COVENANTER, 

admission  by,  effect  of,  ii.  32. 

JOINT  DISTRESS, 

illegal,  when,  ii.  392.  394. 

JOINT  INTEREST, 

in  goods,  proof  of  conversion  by  one,  iii.  1158. 

declaration  by  one  of  several,  having  joint  interests,  when  admissible, 

ii.  31. 
effect  of  as  to  competency,  i.  163. 

JOINT  STOCK  COMPANY, 

liability  of  member  of,  iii.  805. 

JOINT-TENANCY, 
evidence  of,  ii.  430. 

JOINT-TENANT, 

proof,  by,  in  ejectment,  ii.  430. 

each  of  several  may,  after  notice,  recover  on  separate  demises,  ib. 

not  ousted  by  mere  perception  of  profits,  ii.  401. 

avowry  by,  iii.  973. 

JOINT-TENANTS, 

ejectment  by,  ii.  418. 
notice  to  quit  by,  ib. 

JOURNALS, 

of  House  of  Lords,  i.  235. 

evidence  of  proceedings,  ib. 
of  House  of  Commons,  ib. 

JUDGE.     See  Law  and  Fact — Neiv  Trial,  Sfc. 
act  of,  traversable,  when,  ii.  121. 

JUDGMENT, 

is  merely  inducement  in  action  for  false  return,  iii.  1016. 

by  judicial  authority,  not  traversable,  ii.  588. 

manner  of,  app.  i.  610. 

a  bar,  when,  ib.  609. 

on  indictment  for  non-repair  of  a  highway  conclusive,  when,  ii.  629. 

in  trover  changes  the  property,  when,  iii.  1168. 

against  testator  not  docketed,  effect  of,  ii.  450. 

JUDGMENTS  AND  DECREES, 

principles  of  admissibilty,  i.  252,  253. 

admissible,  with  a  view  to  all  legal  consequences,  i.  251. 

always  admissible,   to   prove  the  judgment  or  decree  as  a  mere  fact, 

i.  251.  255. 
admissibility,  with  a  view  to  the  proof  of  facts  recited  in  the  judgment, 

i.  256. 
as  to  facts  of  a  private  nature,  ib. 
between  the  same  parties,  i.  257. 
or  those  who  claim  in  privity,  i.  258. 
heir  and  ancestor,  ib. 
executor  and  testator,  ib. 

verdict  for  one  in  remainder  evidence  against  another,  ib. 
judgment    of  ouster   against    a   mayor  evidence    in    quo    ivarranto 
against  one  admitted  by  him,  i.  259. 
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sufficient,  if  the  parties  be  substantially  the  same,  i.  260. 

in  ejectment  the  law  notices  the  real  parties,  i.  2C0. 

record  evidence  against  one  who  might  have  been  a  party,  ib. 

want  of  mutuality,  i.  261.  •     •     i 

a  verdict  in  a  civil  proceeding  not  evidence  in  a  criminal  case,  ib. 

recovery,  when  a  bar,  i.  262. 

identity  of  the  fact  to  be  proved,  ib. 

not  essential  that  the  fact  should  have  been  specifically  put  in 

issue,  ib. 
party  sued  in  different  capacity,  not  concluded,  i.  264. 
nature  and  manner  of  the  adjudication,  ib. 
must  be  direct,  not  collateral,  ib. 
but  judgment  on   a  collateral  point  is  evidence  as  between 

the  same  parties  if  issue  be  joined  upon  it,  i.  265. 
must  be  conclusive,  i.  267. 
effect  of  an  adjudication,  on  the  same  fact,  for  the  same  purpose, 
i.  268. 
conclusive  as  between  the  same  parties,  i.  268. 
provided  it  be  pleaded  as  an  estoppel,  ib. 
but  if  it  be  not  pleaded,  the  jury  are  not  estopped  from  finding 

according  to  the  truth,  i.  268,  269. 
to  what  judgments  the  rule  extends,  ib. 
judgments  of  inferior  courts,  ib. 
foreign  judgments,  i.  271. 
semble,  the  rule  extends  to  all  judgments  of  courts  of  com- 
petent jurisdiction,  i.  271,  272,  273. 
judgments  of  foreign  courts,  how  far  examinable,  i.  270.  276. 
of  fnferior  courts,  i.  273.  277. 
effect  of  an  adjudication  to  prove  the  same  fact  for  a  collateral 
purpose,  i.  277. 
by  a  court  of  exclusive  jurisdiction,  i.  278. 
by  a  court  not  of  exclusive  jurisdiction,  ib. 
verdicts  and  judgments  in  criminal  cases,  i.  278,  279. 

in  general  not  admissible  to  establish  a  particular  fact,  ib. 
acquittal  of  a  defendant  on  an  indictment,  not  evidence  in  a 

civil  proceeding,  ib. 
otherwise,  where  a  defendant  pleads  that  he  is  guilty,  ib. 
conviction  on  indictment  for  bigamy,  ib. 
whether  admissible  in  civil  action,  i.  280. 
a  verdict  in  a  criminal,  not  evidence  in  a  civil  case,  ib. 
record  of  acquittal  on  conviction  in  a  criminal  proceeding,  i.  281. 
when  pleadable  in  bar  of  a  second  prosecution,  ib. 
acquittal  on  indictment  for  non-repair  of  road,  i.  282. 
inconclusive,  ib. 

but  a  conviction  would  be  conclusive,  ib. 

unless  fraud  were  proved,  ib.  ,    _ 

a  penal  judgment  is  conclusive  as  to  all  legal  consequences,  i.  282, 

283. 

exception  in  case  of  principal  and  accessory,  ib. 
judgments  of  inferior  courts,  i.  283. 

are  evidence  of  fact  of  adjudication,  ib. 

and  as  to  all  legal  consequences,  ib. 

convictions  by  magistrates,  ib. 

sentences  by  visitors,  i.  285. 
judgments  in  rem,  i.  285,  286,  287. 
marriage,  ib. 
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bastardy,  i.  285,  280,  287. 
when  final,  ib. 
reasons  for  this,  i.  286. 
of  the  spiritual  courts,  i.  288,  289.  • 
probate,  ib. 

sentence  of  nullity  of  marriage,  ib. 
of  deprivation,  ib. 
jactitation  suit,  ib. 
not  conclusive,  ib. 
nor  evidence,  but  inter  partes,  ib. 
nature  of  jactitation  suit,  ib. 
of  condemnation  in  tlie  exchequer,  i.  298. 
judgment  of  commissioners  of  taxes,  i.  291. 
sentences  of  courts  of  admiralty,  i.  292. 

foreign  courts,  i.  294. 
order  of  filiation,  i.  294,  295. 
orders  of  justices  in  settlement  cases,  ib. 
judgment  in  qtto  warranto,  i.  295. 
judgment  in  rem,  when  conclusive,  ib. 
against  one  not  a  party,  ib. 
impeachable  for  fraud,  i.  295,  290. 
against  parties,  i.  296. 
not  impeachable,  ib. 
effect  of  judgment  in  proof  of  custom,  i.  296,  297. 
reputation,  ib. 
right  of  way,  ib. 
prescription,  ib. 
pedigree,  ib. 
when  conclusive,  i.  295. 
judgment,  how  proved,  i.  297. 
record,  ib. 

when  a  judgment  becomes  a  record,  i.  298. 
of  House  of  Lords,  ib. 
verdict  how  proved,  ib. 
decree  in  chancery,  i.  300. 
sentence  in  spiritual  court,  i.  301. 
probate,  ib. 

letters  of  administration,  ib. 
ledger-books  of  spiritual  court,  ib. 
when  evidence,  i.  302. 
revocation  of  probate,  i.  302,  303. 
judgment  of  inferior  court,  i.  303. 
county  court,  ib. 
court  baron,  ib. 
hundred  court,  ib. 
convictions  by  justices,  ib. 
award,  i.  304. 
foreign  judgment,  ib. 
judgment  or  decree,  how  rebutted,  i.  305. 
proof  that  it  is  null  and  void,  ib. 
that  it  was  fraudulent,  i.  305,  306. 
reversed,  i.  307. 
not  proved  by  writ  of  execution,  i.  298. 
except  as  against  a  party,  ib. 

day-book  at  judgment-office,  not  evidence  at  time  of,  ib. 
reversal  of,  i.  307. 
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execution  on  an  erroneous  judgment  is  good  till  reversed,  i.  rfUJ. 
of  condemnation,  iii.  891. 
proof  of  judgment  by  rule  of  court,  iii.  979. 

proof  of 'the  allegation  of,  in  an  action  against  the  slieritl,  lu.  1009. 
variance  from,  description  of,  i.  444.  492. 
for  what  purposes  offered  in  evidence,  i.  252. 
to  prove  the  mere  fact,  ib. 
to  prove  the  contested  fact,  i.  253.  255. 
is  in  its  nature  presumptive  evidence  only,  ib. 
conclusive,  why,  i.  253. 
when  it  operates  in  rem,  i.  255. 
always  evidence  as  a  fact,  i.  255,  256. 
admissibility  and  effect  of  considered,  with  a  view  to  the  proof  ot  the 

judgment  itself,  and  its  legal  consequences,  i.  256. 
is  "adrSissible  generally  for  that  purpose,  ib. 
effect  of  attainder  of  felony,  ib. 
conviction  of  a  crime,  ib. 
judgment  in  civil  action,  i.  255. 
of  assumpsit,  ib. 
for  negligence,  i.  256. 
malicious  prosecution,  ib. 
in  proof  of  a  contested  and  decided  fact,  ib. 
in  civil  cases  inter  par^e^',  ib. 
must  be  against  a  party  or  privy,  i.  257. 
case  of  ejectment,  ib. 
tenant  for  life,  i.  258. 
one  claiming  in  privity,  ib. 
as  heir,  ib. 
executor,  ib. 

lessee  of  plaintiff  in  ejectment,  ib. 
tenant  for  life  or  remainder-man,  ib. 
form  of  action  not  material,  i.  260. 

is  evidence  against  one  who  might  have  been  a  party,  ib. 
how  impeached,  i.  305. 

proof  of  want  of  jurisdiction,  ib.  ,      .<v  r 

impeachable  for  fraud  when,  in  an  action  against  the  sheriff  tor  an 
escape,  iii.  1019.  .         ,      i      u      i 

in  ejectment  against  the  wii'e,  whether  evidence  against  the  husband, 

ii.  434,  435. 
capable  of  application  by  parol  evidence,  i.  265. 
operates  as  an  estoppel,  when,  i.  208. 
when  an  estoppel  ought  to  be  pleaded,  ii.  300. 
otherwise  not  conclusive,  ib. 

in  ejectment  not  conclusive  as  to  the  right,  ii.  43-5.  ...    , .  .^ 

in  ejectment  sufficient  to  support  joint  action  of  trespass,  lu.  1102. 
in  trover,  effect  of,  iii.  1168.  1169. 

operation  of,  as  evidence,  i.  268.  i      ,   •     ^i 

not  admissible  on  a  collateral  point  not  necessarily  involved  in  the 

adjudication,  iii.  1006. 
recovered,  plea  of,  by  an  executor,  ii.  452. 
by  default,  effect  of,  as  to  proof  of  contract,  u.  205. 
erroneous,  effect  of,  ii.  436,  437. 
irregular,  ib. 

effect  of  reversal,  ib.  .     ,        .  ^.  ...    >^r.K 

sie-ned  in  vacation,  pleadable,  puis  darrein  continuance,  in.  10' &• 
void  against  one  who  has  not  appeared  in  the  county  court,  in.  1110. 
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of  inferior  court,  plea  to,  i.  300. 
foreig'n,  proof  of,  i.  304. 

JUDICES, 

in  the  time  of  Bracton,  i.  6. 

JUDICIAL  ACT, 

not  a  cause  of  action,  iii.  1031. 

JUDICIAL  AUTHORITY, 

differs  from  special,  how,  iii.  1140. 

JUDICIAL  DOCUMENTS, 
kinds  of,  i.  252. 
judgments,  ib. 

depositions,  examinations,  and  inquisitions.     See  those  titles. 
writs,  warrants,  &c.     See  those  titles. 

JUDICIAL  OFFICER, 

not  liable  in  trespass  for  a  judicial  act,  iii.  1112. 

secus,  where  a  commissioner  has  mere  authority  to  do   an   act,  and 

misbehaves,  iii.  1111. 
steward  of  Court  Baron  is,  iii.  750. 
trespass  does  not  lie  against,  when,  iii.  1112. 

JUDICIAL  PROCEEDING, 

report  of  not  libellous,  when,  ii.  C39. 

JURATA  PATRIiE, 

of  Glanville,  what,  i.  6. 

JURISDICTION, 

excess  of,  magistrate  liable  for,  ii.  588. 

of  courts,  not  ousted  by  agreement  of  parties,  ii.  119. 

special,  how  it  may  be  circumscribed,  ii.  586. 

of  trustees  at  sessions  during  the  assizes,  app.  ii.  iii.  1451. 

proof  of,  when  necessary,  ib. 

of  inferior  court,  where  the  amount  is  reduced  by  a  set-off,  &c.  ii.  579. 

of  superior  courts  when  ousted,  ib. 

justices  liable  for  acts  not  within,  ii.  586. 

JUROR, 

cannot  be  asked  question  tending  to  his  crimination,  i.  194. 
present  duties  of  when  first  exercised,  i.  7,  8. 
formerly  were  mere  witnesses,  i.  7.  11. 

JURY, 

remarks  on  the  antiquity  of  the  trial  by,  i.  5. 

the  jurata  patrice  consisted   in  a  selection  made  from  the  body   of 

suitors,  ib. 
doubtful  at  what  time  the  trial  by  a  select  body  was  first  established, 

ib. 
the  practice  of  high  antiquity,  i.  6. 
jurors  formerly  acted  in  the  double  capacity  of  witnesses  and  jurors, 

i.  7. 
formerly  returnable  from  the  vicinage,  i.  6. 
duties  of,  i.  4,  5,  6. 
similar  to  the  Roman  J?ic??ce5,  i.  5. 
in  what  respect  the  trial  differed,  ib. 
fitness  of  for  investigation  of  facts,  i.  8. 
duty  of  in  finding  a  general  verdict,  i.  4. 
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liable  to  an  attaint,  i.  4,  5. 

must  rely  upon  the  information  of  others,  i.  12. 

to  judge  by  means  of  their  own  experience  in  ordinary  cases,  i.  11.  13. 

how  to  decide  upon  questions  of  skill,  i.  69. 

on  what  g-rounds  of  belief  they  must  depend,  i.  13. 

practice  as  to  advising*,  i.  537. 

are  the  legal  judges  as  to  probabilities,  i.  539. 

advantages  derived  from  the  institution,  ib. 

how  far  limited  by  rules  of  law,  i.  540,  541. 

bound  by  all  legal  presumptions,  ib. 

by  estoppels,  when,  i.  542. 

must  decide  on  the  evidence,  not  on  private  knowledge,  ib. 

trial  by,  observations  on,  i.  48.  539. 

advantages  of,  i.  539. 

duty  of,  ib. 

how  far  restrained  by  law,  i.  540,  541. 

bound  by  legal  rules,  i.  541. 

not  bound  by  estoppels,  when,  i.  208. 

to  judge  of  the  credit  due  to  the  whole,  or  part  of  any  particular 
statement,  i.  416. 

mistake,  motion  for  new  trial  on  ground  of,  i.  533. 

general  verdict  by,  app.  ii.  iii.  1451. 

challenge  of,  ib. 
JUSTICE  OF  THE  PEACE, 

proof  of  being,  ii.  307. 

has  no  authority  to  promise  a  pardon,  ii.  12. 

JUSTICES,  ii.  580. 

proof  of  notice  of  action,  ib. 

notice  when  necessary,  ib. 

proof  of  service,  ii.  581. 

form  of  notice,  ib. 

indorsement  on,  ii.  580. 

time  of  the  notice,  ii.  583. 

commencement  of  action,  ib. 
cause  of  action,  ii.  504. 
in  case  of  quashed  conviction,  ib. 

Stat.  43  G.  3,  c.  141,  ib. 
form  of  action  when  the  conviction  has  been  quashed,  ii.  586. 
evidence  by  magistrates  in  defence,  ib. 

Stat.  21  J.  1,  c.  12.  s.  5,  ii.  585. 

action  local,  ib. 

defence,  under  the  general  issue,  ib. 
defence  by,  under  a  conviction,  ii.  580. 

conviction,  when  a  bar,  ii.  586,  587,  588,  589. 

must  be  valid  on  the  face  of  it,  ib. 

when  insufficient,  ii.  586. 

w'ant  of  jurisdiction,  ii.  588. 

special  jurisdiction,  how  limited,  ib, 
as  to  place,  ib. 
person,  ib. 
subject  matter,  ii.  586. 

conclusive,  as  to  what  facts,  ii.  587,  688,  589. 

proof  of  the  conviction,  ii.  589. 

time  of  drawing  up,  ii.  592. 

want  of  form,  effect  of,  ib. 

5   U 
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regularity  of  previous  proceedings,  ii.  692. 

should  appear  on  the  conviction,  ib. 

evidence  in  answer  to,  ii.  593,  594. 

justification  under  a  commitment,  ii.  593. 

tender  of  amends,  ii.  594. 

defence  by  a  constable  under  a  warrant,  ii.  594,  595. 

Stat.  24  G.  2,  c.  44.  ib. 

provisions  of  the  statute,  ib.  , 

proof  of  warrant.     See  vol.  i.  &  vol.  ii.  tit.  Justices. 

requisites  to  the  validity  of  a  warrant,  ii.  595. 

of  acting  in  obedience,  &c.  ib. 

illegal  execution  of,  ii.  595,  596. 

execution  of  search-warrant,  ii.  596. 

proof  by  plaintiff,  where  the  constable  has  acted  in  obedience,  &c. 
ii.  595,  596. 

defence  where  the  officer  has  not  acted  in  obedience,  &c.  ii.  600. 

not  liable  where  the  justice  has  jurisdiction,  and  the  warrant  per  se 
valid,  ib. 

secus,  where  the  justice  had  no  jurisdiction,  ii.  597. 

or  where  the  warrant  is  manifestly  illegal,  ii.  598. 

search-warrant,  goods  not  found,  ii.  600. 
by  a  constable  who  acts  without  warrant,  ib. 
*  within  the  stat.  24  G.  2,  c.  44,  s.  8,  ib. 

also  within  the  stat.  21  J.  1,  c.  12,  s.  5,  ib. 

when  he  may  arrest  without  warrant,  ii.  600,  601. 
on  charge  made  by  another,  ii.  601. 
on  suspicion  where  no  charge  is  made,  ii.  601. 
by  one  who  directs  a  constable  to  arrest,  ii.  603. 
by  private  person,  Avithout  warrant,  ii.  604. 
orders  of  removal  by,  iii.  1 005. 
proof  of  convictions  by,  i.  303. 
costs,  certificate  for,  app.  ii.  iii.  1456. 
having- jurisdiction  are  not  responsible  for  mistakes  in  matters  of  law, 

ii.  688. 
not  liable  for  what  they  do  at  sessions,  when,  ii.  586. 
qualification  of,  app.  ii.  iii.  1452. 
form  of  conviction  by,  ib. 
time  of  drawing  up  conviction,  ib.  1453. 
commitment  by,  ib. 
previous  summons  by,  ib. 
warrant  of  commitment  by,  ib.  1454. 
warrant  of  distress  by,  ib.  1455. 
notice  to,  under  24  G.  2,  ib.  1456. 
JUSTIFICATION, 

proof  of,  in  an  action  for  a  libel,  ii.  643. 
on  charge  of  homicide,  ii.  720. 
under  process  of  law,  ib. 
self-defence,  ii.  721. 
in  trespass,  plea  of,  iii.  1131. 
partial  proof,  when  sufficient,  ib. 
KILLING, 

of  malice  aforethought,  when,  ii.  709. 
voluntary,  when,  ib. 
KING, 

sign-manual  of,  effect  of,  241,  242. 
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KING'S  BENCH, 

books  in  master's  office,  admissibility  of,  i.  248. 

KING'S  BOOKS, 

when  conclusive  evidence,  iii.  1090. 

KING'S  PROCLAMATION.     See  Coin—Forgertj—Neyligence—NotUr. 
when  necessary  to  prove  coin  current,  ii.  310. 

KNOWLEDGE, 

allegation  of,  when  surplusage,  i.  437. 

guilty,  evidence  of,  ii.  468. 

of  accessory,  presumption  as  to,  ii.  1 0. 

of  counterfeit  coin,  ii.  31 1. 

by  acceptor  that  payee  was  fictitious,  ii.  313. 

that  bill  will  not  be  paid,  equivalent  to  notice,  when,  ii.  235. 

of  illegality  precludes  plaintiff  from  recovering,  when,  ii.  240. 

of  accessory,  to  be  inferred  when,  ii.  9,  10. 

of  bankruptcy,  evidence  of,  ii.  172,  173. 

of  both  parties  renders  notice  unnecessary,  when,  iii.  728. 

by  one  of  several  poachers  that  others  are  armed,  effect  of,  ii.  507. 

of  party,  effect  of  as  to  evidence,  ii.  083. 

proof  of  in  case  of  uttering  forged  bill,  ii.  468. 

that  payee  of  a  bill  is  a  fictitious  person,  ii.  314. 

LABOURERS, 

what  are  within  the  stat.  22  G.  3,  c.  19,  u.  586. 

LACHES,  .  ,        .    ,  .  ••   orr 

effect  of  as  to  bill  of  exchange  delivered  without  indorsement,  ii.  260. 
discharge  of,  liability  on  a  bill  by,  ii.  248. 

by  obligee  in  suing  principal  does  not  discharge  a  surety,  ui.  1000. 
a  defence,  when,  app.  ii.  iii.  1428. 
effect  of  in  excluding  a  remedy,  ib. 

LADING, 

bill  of,  stamp  on,  iii.  1044. 

LADY-DAY,  ^, ,  t   ^    ^  i        -   A^c 

may  be  shown  by  evidence  to  mean  Old  Lady-day,  when,  u.  41b. 

LAND, 

title  to  chattel  annexed  to,  iii.  866. 
nuisance  to,  action  for,  iii.  747. 

LANDS, 

nuisance  to,  iii.  741. 

interest  in  within  the  statute  of  frauds,  when,  u.  481. 

LANDS  ABROAD, 

property  in,  in  case  of  bankruptcy,  ii.  15o. 

LANDLORD, 

proof  of  title  by,  ii.  412. 

of  demise,  ib. 

determination  of  lease,  ii.  414. 

title  of  may  be  disputed,  when,  iii.  1181. 

title  of,  when  it  may  be  denied  by  tenant,  in.  973. 

proof  of  title  of  in  ejectment,  ii.  412. 

evidence  of  the  demise,  ib. 

o  u  2 
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determination  of  the  lease,  ii.  412. 

time  of  entry,  ib. 

notice  to  quit,  ii.  411. 

agreement  to  give  up  portion  of  demised  land,  &c.  operates  as  a  cove- 
nant, when,  ii.  414. 

action  by,  against  sheriff,  for  year's  rent,  iii.  1026,  1027. 

cannot  recover  for  money  had  and  received  from  sheriff  omitting  to 
pay  rent,  &c.  ii.  83. 

of  an  inn,  lien  of,   ii.  5G1. 

of  premises,  lien  on  of  goods  deposited,  ii.  049. 

liable  for  act  of  broker  making  distress,  when,  iii.  737. 

has  no  property  in  a  thing  distrained,  iii.  114.3. 

LAND-TAX, 

usage  to  compensate  the  off-going  tenant  variable,  iii.  782. 
where  tenant  may  claim  to  deduct  payment  of,  iii.  974. 

LAPSE, 

title  by,  iii.  944. 

LARCENY, 

particulars  of  proof,  ii.  G04. 
caption  and  asportation,  ib. 
felonice,  ib. 

ownership  and  possession,  ii.  607. 
rule  of  law  as  to  possession,  ib. 
OAvnership,  ii.  608. 

of  party  described,  ib. 
bailment  to  prisoner  when  available,  ii.  609. 
bailment  by  wife,  ib. 
proof  to  defeat,  ib. 
in  case  of  mere  servant,  ii.  609. 
precedent  felonious  intent,  ib. 
determination  of  by  tort,  ii.  612. 
variance,  ii.  614, 
presumptive  evidence  of  larceny,  ib. 

possession  of  stolen  property,  ii.  615. 

force  of  the  presumption,  ib. 

not  conclusive,  ib. 

Avhen  sufficient  Avhere  the  goods  cannot  be  identified,  ib. 
embezzlement,  stat.  7  &  8  G.  4,  c.  29,  s.  46,  ib. 

particulars  of  proof,  ib. 

identity  of  the  goods  or  money,  ib. 

receipt  on  account  of  the  master,  ii.  616. 

proof  of  embezzlement,  ib. 

accessories,  ii.  617. 

variance,  ii.  618. 
venue,  app.  ii.  iii.  1457. 
variance,  ib. 
ownership,  ib. 
consent  to  part  with  possession,  ib. 

to  part  with  property,  ib.  1458. 
felonious  intention,  ib.  1459. 
presumptive  evidence,  ib. 
robber}',  ib. 
embezzlement,  ib.  1460, 
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LATENT  AMBIGUITY, 

may  be  removed  by  extrinsic  evidence,  iii.  768,  769. 
in  the  case  of  a  will,  iii.  1270,  1271. 

LATENT  DEFECT, 

action  by  reason  of,  iii.  1240. 

in  subject  of  sale,  avoids  the  sale,  when,  iii.  1215. 

LATITAT 

suing'out  of  the,  commencement  of  the  action,  when,  ii.  583. 

LAW, 

ignorance  of,  does  not  excuse,  ii.  87. 

mistake  of,  money  paid  under,  not  recoverable,  ii.  87,  88. 

presumption  of,  i.  509. 

questions  of,  are  for  the  decision  of  the  court,  i.  510. 

foreign,  proof  of,  i.  294. 

covenant  in,  ii.  346. 

LAW  OF  EVIDENCE, 

its  relation  to  the  system  of  English  law,  i.  1.  4,  5. 

LAWFUL  ACT, 

damage  from  liability  for,  ii.  574. 

LAW  AND  FACT, 

questions  of  law,  i.  510. 

jury  to  find  facts,  and  not  mere  evidence,  i.  511. 

distinction  between  law  and  fact,  i.  513. 

in  case  of  general  technical  inference,  i.  516. 

of  reasonable  time,  probable  cause,  &c.  i.  514,  515. 

general  technical  terms,  why  allowed,  ib. 

they  involve  law  as  well  as  fact,  ib. 
reasonable  time  when  a  question  of  law,  i.  517. 

when  of  fact,  ib. 
notice  of  dishonour  of  bill,  ib. 

when  a  question  of  law,  when  of  fact,  ib.  ,     .       ■     x-    ^ 

in  what  cases  the  legal  conclusion  depends  on  the  conclusion  in  tact, 

P-ro'unds  of  decision  in  the  absence  of  legal  rules,  i.  518. 

reasonable  time,  &c.  is  not  in  the  abstract  a  question  ot  mere  law  or 

of  mere  fact,  i.  519. 
mixed  questions  of  law  and  fact,  ib. 

what  are,  ib.  •         i 

question  as  to  the  accuracy  of  the  expression,  ib. 
reasonable  time,  i.  521. 

instances  where  it  is  a  question  of  law,  ib. 

of  fact,  ib. 
probable  cause,  i.  522. 

may  be  a  pure  question  of  law,  ib. 

may  depend  on  an  inference  of  fact,  ib. 
fraud,  i.  523. 

may  be  a  mere  question  of  law,  ib. 
question  of  nuisance  is  for  the  jury,  iii.  749. 
terms  of  contract,  app.  i.  63.5. 
probable  cause,  question  of,  ii.  668. 

may  be  a  mere  question  of  law,  i.  524. 

or  of  mere  fact,  ib. 
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I.AW  AND  FACT^co7itmued. 

or  depend  on  fraud  in  fact,  i.  524. 

malice,  ib. 
neglig-ence,  ib. 

usually  a  question  of  fact,  ib. 
reputed  ownership,  ib. 
meaning-  of  written  instrument,  ib. 

when  to  be  inferred  by  the  j  ur}-,  ib. 
law  and  fact,  why  mixture  of  in  an  issue  allowed,  i.  3. 
law  and  fact  comprised  in  every  issue,  i.  3,  4. 
doubt  whether  particular  question  be  of  law  or  fact,  i.  513. 
grounds  of  distinction,  ib. 
due  diligence,  ii.  225. 
due  diligence  to  discover  indorser's  place  of  abode,  when  a  question 

of  fact,  ii.  236. 
reasonable  caution  in  taking  negotiable  security,  ii.  220. 
a  question  of  fact,  when,  ib. 
put  in  issue  by  traverse  of  fact,  iii.  1 130. 
presumptions  of,  iii.  931. 

LAWS, 

are  either  substantive  or  adjective,  i.  1. 
adjective  are  either  preventive  or  remedial,  i.  2. 

LEADING  QUESTION.     See  Examination— Witness. 
rule  as  to,  i.  169. 
when  necessary,  i,  171. 
when  allowed,  i.  170,  171. 
may  be  put  on  cross-examination,  i.  188. 
although  the  witness  be  favourable  to  the  party  cross-examining,  ib. 

LEASE, 

what  amounts  to  a,  iii.  1177. 

at  will,  provision  of  statute  of  frauds  as  to,  ii.  473. 

terms  of  holding  explicable  by  custom,  when,  ii.  363. 

one  who  has   possession  under  a  void  lease  may  maintain  trespass, 

iii.  1100. 
acceptance  of  by  assignees,  what  amounts  to,  ii.  189. 
effect  of  acceptance  of  by  assignees  of  bankrupt,  ib. 
delivery  up  by  bankrupt  of,  ib. 
by  infant,  ii.  555. 
to  an  infant,  affirmance  of,  ib. 
avoidance  of,  ib. 
stamp  on,  iii.  1047. 

commencement  of  according  to  the  date,  iii.  1080. 
with  covenant  not  to  assign,  effect  of  bankruptcy  upon,  ii.  176. 
discharge  from  under  bankruptcy,  ii.  189. 
what  amounts  to,  iii.  1177. 

LEASE  VOID, 

terms  of  holding,  when  regulated  by,  ii.  413. 

LEASES, 

whenadmissible  to  prove  lessor's  right,  ii.  336. 
effect  of,  ib. 

LEATHER  SEARCHERS, 

liable  in  trespass  if  they  exceed  their  authority,  ii.  586. 
trespassers  in  seizing  leather  sufficiently  dried,  iii.  1111,  1112, 
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LEAVE  AND  LICENSE.     See  Trespass. 
proof,  on  issue  of,  iii.  1137,  1138. 

LEDGER  BOOK, 

of  Ecclesiastical  Court,  i.  302. 
proof  by  copy  of,  ib. 

LEET, 

presentment  in,  not  traversable,  li.  017. 

LEGACY, 

not  recoverable  by  action,  ii.  454. 
parol,  evidence  as  to,  iii.  763. 
right  to  recover,  app.  ii.  iii.  1416. 

LEGAL  EFFECT, 

proof  according  to,  where  sufficient,  i.  461. 

allegation  according  to,  sufficient  on  indictments,  i.  462. 

contracts,  i.  462,  463. 

variance  from,  in  case  of  written  instrument,  i.  480,481,  482,  48d. 

LEGAL  OBLIGATION, 

implied  promise,  when  founded  on,  ii.  74. 

a  husband  is  not  obliged  to  maintain  his  wife's  children  by  a  lormer 
husband,  ii.  546. 
LEGAL  PRESUMPTION, 

nature  and  effect  of,  iii.  916. 

LEGAL  PROCEEDING, 

notice  when  essential  to  its  validity,  iii.  732. 

LEGAL  PROCESS, 

justification  under,  iii.  1111. 

setting  in  motion  makes  the  party  a  trespasser,  iii.  1110. 

money  recovered  by,  ii.  92, 

LEGALITY, 

of  contract,  ii.  63.  103. 

when  it  vitiates  the  contract,  ib. 

LEGATEE.     See  Will. 

LEGITIMACY 

of  child  born  in  matrimony,  proofs  and  presumptions  as  to,  u.  196, 
197,  198. 

LESSEE, 

estoppel  of,  iii.  973. 

discharged  from  lease  under  bankruptcy,  ii.  189. 

LESSOR, 

title  of  may  be  disputed,  when,  iii.  1181. 

LETTER.     See  Post  Mark. 

proof  on  indictment  for  stealing,  ii.  308. 
cross-examination  as  to  contents  of,  i.  199. 
containing  ambiguous  evidence  for  a  jury,  ii.  232. 

LETTERS 

written  by  wife,  admissible,  when,  ii.  354.  356. 

LETTERS  OF  ADMINISTRATION.     See  Executor. 

LETTERS  PATENT, 

must  be  produced,  when,  ii.  3. 
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LEVANCY  AND  COUCHANCY, 

actual,  when  to  be  proved,  ii.  315. 
when  incident,  ii.  319. 
divisibility  of  allegation,  iii.  975. 

LEVANT  AND  COUCHANT.     See  Common. 
cattle,  claim  of  common  for,  ii.  315. 
what  are,  ib. 

proof  of  being,  ii.  315,  316. 

whole  of  plea  claiming  right  for  cattle  may  be  put  in  i.ssue,  ii.  319 
proof  under  plea  of,  ib. 
justification,  onus  probandi,  ii.  318. 
partial  proof,  efifect  of,  ib. 
LEX  LOCI, 

recognized  by  the  law  of  England,  ii.  519. 
LEX  MERCATORIA, 

branch  of  general  law  of  England,  ii.  260. 
LIBEL  AND  SLANDER, 

proof  in  civil  action,  particulars  of,  ii.  618. 
fact  of  publication,  ib. 
of  the  words,  &c.  ib. 
variance,  ib. 
publication  of  the  libel,  ib. 
in  general,  ib. 
by  an  agent,  ii.  621. 
in  particular  county,  ii.  622,  623. 
admission,  ii.  623. 
in  case  of  newspaper,  ii.  624. 
Stat.  38  G.  3,  c.  78,  ib. 
variance,  ii.  626. 
proof  of  averments,  ib. 
character,  ii.  627. 
of  attorney,  physician,  &c.  ib. 
proof,  when  unnecessary,  ii.  628. 
colloquium,  ib. 
innuendos,  ii.  628,  629. 
evidence  of  malice,  ii.  629. 
from  the  contents,  ib. 
from  extrinsic  circumstances,  ii.  630. 
claim  of  title  to  land,  ii.  631. 
character  of  servant,  ib. 
conmiunication  by  party  interested,  ii.  632. 
by  way  of  admonition,  &c.  ib. 
criticism,  ib. 

occasion  of  speaking  but  colourable,  ib. 
unnecessary  publication,  ib. 
falsity  of  the  communication,  ib. 
collateral  proof  of  malice,  ib. 
publication  of  other  libels,  ii.  633. 
speaking  of  other  slander,  ib. 
their  truth  may  be  proved  by  the  defendant,  ib. 
damages,  ii.  636. 

special  damage,  ii.  637. 

evidence  of,  not  admissible  unless  it  be  averred,  ib. 
loss  of  marriage,  ib. 
of  customers,  ib. 
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LIBEL  AND  ^LA'NDER— continued. 
prevention  of  sales,  ii.  637. 
general  loss  of  profits,  ib. 

connection  between  the  injury  and  the  special  damage,  ib. 
evidence  in  defence,  ii.  638. 

under  the  general  issue,  ib. 

of  circumstances  connected  with  the  libel,  ib. 

publication  in  course  of  duty,  ib. 

as  a  member  of  parliament,  ib. 

judge  or  juror,  ib. 

petitioner,  ib. 

counsel,  ib. 

report  of  judicial  proceedings,  &c.  ii.  639. 

publication  procured  by  contrivance,  ib. 

accord  and  satisfaction,  ii.  640. 
evidence  in  mitigation,  ii.  641. 

justification,  ii.  643. 

hearsay,  ii.  471. 
indictment,  particulars  of  proof,  ii.  644. 

publication,  ib. 

malice,  ib. 

proof  in  defence,  ii.  64-5. 

Stat.  32  G.  3,  c.  60,  ib. 

eft'ect  of  this  stat.  ib. 
variance  from  averments  in  action,  i.  446. 
meaning  of  a  question  of  fact,  when,  i.  -525. 

LIBEL, 

what  amounts  to,  app.  ii.  iii.  1461. 

proof  of  publication,  ib.  1462. 

amendment  in  action  for,  ib. 

prefatory  averments,  innuendos,  proof  of,  ib. 

privileged  communication,  ib.  1463. 

malice,  ib.  1465. 

special  damage,  ib. 

evidence  in  mitigation,  ib.  1466. 

justification,  ib. 

costs,  ib.  1 467. 

indictment  lies,  when,  ib. 

province  of  jury,  ib. 

competency,  iii.  1123. 

LIBERARI  FECI, 

an  estoppel,  when,  ii.  407. 

LIBERTY 

of  hawking  to  grantor   and   heirs  reserved  in   grant,  operates  as   a 
grant,  ii.  505. 

LIBERUM  TENEMENTUM, 

object  of  the  plea,  iii.  1123,  1124. 

election  of  defendant  on  issue  joined  on,  ib. 

divisibility  of  the  plea,  ib. 

plea  of,  Avhen  necessary  to  compel  anew  assignment,  iii.  1133, 

plea  of,  iii.  1123. 

LICENSE, 

plea  of,  iii.  1131. 
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LICENSE — continued. 

proof  on  issue  on  plea  of,  iii.  1137,  1138, 
in  law,  what,  ib. 

must  be  specially  replied,  when,  ib. 
effect  of  license  as  an  authority,  ib. 
for  pleasure  or  for  profit,  ib. 

distinction  between  them,  ib. 
from  Crown,  secondary  evidence  of,  i.  396. 
to  leg-alize  a  particular  voyage,  proof  of,  iii.  875. 
to  trade,  proof  of  search  for  in  case  of  loss,  i.  390.  39G. 
by  lord  of  manor  to  fish,  ii.  336. 
to  inclose  common,  presumptive  evidence  of,  ii.  316. 
ancient,  to  fish,  admissible,  i.  68. 
of  pope,  evidence  to  prove  an  impropriation,  i.  242. 
essential  to  create  title  to  recover,  ii.  83. 
secus,  in  case  of  donation,  ib. 
public, 

under  the  king's  sign-manual,  i.  241,  242. 
of  the  pope,  i.  242 

when  admissible,  ib. 

copy  whether  admissible,  ib. 
book  of  licensing  officer  of  entry  of  stage-coach  not  evidence  to  prove 

ownership,  i.  249. 
for  prisoner's  discharge,  evidence  of,  i.  241,  242. 
of  pope,  i.  242. 

of  what  evidence,  ib. 
to  trade  with  enemy,  evidence  of,  iii.  875. 
not  revocable,  when,  app.  ii.  iii.  1468. 
parol,  when  binding,  ib. 

to  marry  by  superintendant  registrar,  ii.  703. 
deed  when  essential  to,  ii.  473. 
plea  of  in  trespass,  iii.  1137. 
different  kinds  of,  ib. 
personal,  when,  ib. 
abuse  of  must  be  pleaded,  when,  iii.  1138. 

LICENSES, 

to  fish,  evidence  of  title,  when,  ii.  836. 

LIEN, 

express  agreement,  ii.  646. 

notice  of  terms,  ib. 

presumptive  evidence  of,  ib. 

general  usage  of  trade,  ii.  647,  648,  649. 

of  a  workman,  ii.  648. 
right  of,  when  a  defence  in  action  of  trover,  iii.  1166. 
waiver  of,  ib. 

proof  of  tender  to  relieve  goods  from,  iii.  1072. 
on  bill  of  exchange  for  advances,  iii.  993. 

of  carrier  does  not  divert  the  right  of  stopping  in  transitu,  ii.  647. 
proof  of  not   admissible  under  plea  of  general  issue,  app.  ii.  iii. 

1468. 
when  existing,  ib. 
right  to  detain  for,  to  be  pleaded,  when,  iii.  1166. 

LIGHT, 

provisions  of  stut.  2  &  3  W.  4,  c.  71,  as  to,  iii.  921. 
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LIGHTS.     See  Windows. 

obstruction  of.     See  Windows,  iii.  1294. 
proof"  of  right  to,  iii.  744. 
•  presumptive  evidence  of  grant  of,  iii.  912. 
windows    cannot    be    obstructed,   when,    although   not   existing-   for 
twenty  years,  iii.  743. 

LIMITATIONS. 

stat.  21  Jac.  1,  c.  16,  s.  1,  ii.  651. 
rig-ht  of  entry  within  twenty  years,  ib. 
adverse  possession,  ib. 

for  the  jury,  ib. 
debt,  when  barred  by,  ib. 
issue  of  noti  accrevit,  &c.  ii.  657. 
proof  on  whom  incumbent,  ib. 
commencement  of  action,  ib, 
cause  of  action,  ii.  658. 

in  trespass,  ib. 

negligence,  ii.  659. 

slander,  ib. 

thing-  done,  &c.  ib. 

promises,  ii.  661. 

money  lent,  ib. 

promissory  note,  ib. 

in  case  of  factor  for  not  accounting,  ib. 

special  damage,  ib. 

cutting-  down  trees,  ii.  662, 
replication  of  promise  within  six  years,  ib. 
admission  of  debt,  ib. 
presumption  raised  by  the  Stat.  ib. 
acknowledgment,  ib. 

provisions  of  the  stat.  9  G.  4,  c.  14,  s.  1.  ii.  665. 
on  oral  promise  insufficient,  ib. 

even  when  made  previous  to  the  passing  the  act,  ib. 
the  promise  must  be  express,  or  amount  to  a   clear  admission  of  a 

still  subsisting  liability,  ii.  666. 
a  question  for  the  jury  where  the  words  are  ambiguous,  ib. 
circumstances  to  be  proved  in  avoidance  of  the  st-at.,  ib. 
existence  of  the  debt,  ib. 

admission  of  existence,  and  that  it  is  unsatisfied,  ib. 
allegation  of  discharge  on  false  grounds,  ib. 
evidence  to  falsify,  when  admissible,  ib. 
denial  of  debt,  admitting  the  receipt  of  the  money,  ib. 
acknowledgment  by  one  of  several,  ii.  667. 
ground  of  admitting-,  ib. 
subsequent  promise,  agreement    of  with  the    original  promise,  ii. 

670. 
mutual  accounts,  ib. 
disability,  ii.  672. 
in  case  of  set-off,  ib. 
by  statute, 

in  case  of  writ  of  right,  iii.  911. 

mart  d\incester  and  action  possessory  on  possession  of  ancestor^ 

ib. 
on  plaintiff's  own  seisin,  ib. 
to  writ  of  formedon,  ib. 


1772  INDEX. 

LIMITATIONS— continued. 

statute   of,  when  ii  defence  in   an    action   for    use  and  occupation, 

iii.  1185. 
of  action,  from  what  time  imputed,  ii.  585. 
in  trespass,  ib. 
trover,  ib. 
statute  of,  must  be  pleaded  in  an  action  on  the  case,  ii.  300. 

must  be  replied  to  plea  of  set-off,  iii.  1)90. 
Stat.  3  &  4  W.  4,  c.  27,  construction  of,  app.  ii.  iii.  1470. 
3&  4  W.  4,  c.  42,  ib.  1471. 
non  accrevity  evidence  under  plea  of,  ib. 
part  payment,  ib.  1472. 
Stat.  9  G.  4,  c.  14,  ib.  1473. 
merchants'  accounts,  ib.  1474. 
general  acknowledirment,  when  sufficient, 

under  the  stat.  9  G.  4,  ii.  068. 

giving-  bill  after  expiration  of  six  years  is  not  sufficient,  though  it 
be  paid  within  six  years,  ii.  608. 

acknowledgment  may  be  implied  from  circumstances,  ii.  009. 

receiving  a  dividend  under  a  commission,  effect  of,  ib. 

acknowledgment  by  one  of  several  joint  contractors  sufficient,  ib. 
Stat,  of,  effect  as  to  set-oft",  iii.  990. 
from   an  act  done  does  not    extend   to  an  action  for  njoney  had  and 

received,  ii.  060. 
does  not  attach  to  a  debt  proved  in  bankruptcy,  ii.  181. 
stat.  9  G.  4,  c,  14,  s.  1,  provisions  of,  ii.  005. 

cases  decided  under,  ib. 
provisions  of  stat.    3  &  4  \V.  4,  c.   27,  as  to   making  entry,  &c.  ii. 

052. 
of  the    stat.  3  &  4  W.  4,  c.  42,    as  to  actions  of  debt  for  rent,  &c. 

ii.  050. 
stat.  of,  q.  whether  lien  barred  by,  ii.  050. 
stat.  of,  runs  from  the  conversion  in  trover,  ii.  000, 
stat.  of,  which  bars  trespass  does  not  bar  ejectment,  ii.  059. 

as  to  anything  done  from  what  time  it  runs,  ib. 

in  case  of  trespass,  ib. 

in  action  for  consequential  damage,  ib. 

LIQUIDATED  DAxMAGES, 

stipulation  for,  construction  of,  iii.  852. 

LIS  MOTA, 

excludes  declarations  in  matter  of  pedigree,  when,  app.  i.  002. 
effect  of  in  excluding-  evidence,  iii.  835. 

LIVERY, 

proof  of,  ii.  381. 

in  fact  to  be  presumed,  when,  iii.  900. 

LIVERY-STABLE  KEEPER, 

lien  of,  ii.  049. 

LLOYD'S  BOOKS.     See  Policij. 

LOAN, 

conventional  lending,  ii.  79. 

LOCAL  CUSTOMS.     See  Customs. 
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LOCALITY, 

of  offences,  ii.  341. 

of  action  at  common  law,  ii.  344,  345. 

LOCUS   IN  QUO, 

meaning  of  in  trespass,  iii.  1123. 

LODGER, 

in  a  house,  right  of  a,  iii.  743. 

LOG-BOOK, 

of  man-of-war  admissible,  when,  i.  247. 

LONDON, 

customs  of,  how  ascertained,  li.  303. 

city  of,  books  of,  i.  228. 

books  of  city  of,  provable  by  a  copy,  ib. 

LORD,  .        ^  ..   ^_ 

right  of  by  custom  in  diminution  ot  common,  u.  .5  17. 

LORDS, 

Journals  of  House  of,  app.  i.  G07. 

LOSS, 

of  ship,  proof  of,  iii.  876. 
presumptive  evidence  of,  iii.  878. 
of  goods,  proof  of,  ii.  284. 
proof  of  amount,  iii.  880. 
of  bill  of  exchange,  remedy  upon,  ii.  20.3. 
of  bill  insufficient  to  prove  in  action  on,  ii.  26o. 
of  goods  by  carrier,  proof  of,  ii.  286^ 
a  conversion,  when,  iii.  1157. 

LOST  BILL, 

proof  in  action  on,  ii.  244. 
proof  of  value  given,  ib. 
action  upon,  ii.  220. 

LOST  DEED, 

proof  of  execution  of,  i.  387. 
of  search  for,  ib. 

LOST  INSTRUMENT, 

proof  of  stamp,  i.  393. 

of  execution  of,  ib. 
secondary  evidence  of,  ib. 
by  counterpart,  ib. 

copy,  i.  394. 

registry,  i.  394,  395. 

chartulary,  i.  395. 
by  oral  evidence,  i.  393. 

finding  of  by  coroner's  inquest,  effect  of,  i.  309. 
when  a  defence  in  a  civil  action,  ii.  103. 
evidence  of,  iii.  1276. 


LUNATIC,  .  .. 

provision  as  to  marriage  ot,  ii.  /04. 
comnetencv  of,  i   92. 


competency  of,  i   92. 
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MACHINE, 

patent  for.     See  Privilerje. 

MACHINERY, 

incase  of  bankruptcy,  ii.  157. 
MAGISTRATE, 

evidence  by,  under  the  general  issue,  ii.  585. 

Stat,  of  J.  1,  c.  12,  s.  5,  provisions  of,  ib. 

liable  in  case  he  exceed  his  jurisdiction,  ii.  580. 

evidence  to  warrant  conviction  by,  ii.  33 1 . 

certificates  by,  of  repair  of  road,  ii.  308. 

MAIMING, 

what  is,  ii.  694. 

MAJORITY, 

to  act  for  the  whole,  when,  ii.  072. 
when  binding,  ib. 

MAGNITUDE, 

variance  from,  eflfect  of,  i.  440,  441.  445. 

MAINTENANCE, 

separate,  of  wife,  when  a  defence  to  tlie  luisband,  ii.  540. 

MALA  FIDE, 

conduct  in  taking  transfer  of  bill,  ii.  220.  245. 
a  question  for  the  jury,  ii.  373. 

MALICE, 

a  question  of  law,  when,  i.  524. 

of  fact,  when,  ib. 
proof  of,  in  case  of  murder,  ii.  712. 
inference  of  law  as  to,  ib. 
actual  intention  to  destroy,  proof  of,  ib. 
in  maiming  cattle,  ii.  694. 
implied,  when,  ii.  718. 
gross  negligence  equivalent  to,  iii.  725. 
constructive,  what  amounts  to,  ii.  713. 
evidence  of,  in  case  of  arson,  ii.  51. 

proof  of,  in  an  action  for  a  malicious  prosecution,  ii.  686,  687. 
evidence  to  rebut,  in  an  action  for  a  malicious  arrest,  ii.  691. 
proof  of,  in  an  action  for  slander  or  libel,  ii.  629. 
an  inference  of  law,  when,  ib. 
proof  of,  in  an  indictment  for  a  libel,  ii.  644. 
legal  sense  of  the  term,  ii.  673. 
malice  in  law,  ii.  52.  674. 

fact,  ii.  675. 
presumptions  as  to  malice,  ib. 
a  question  of  fact,  when,  ib. 
in  case  of  libel,  ib. 
in  case  of  murder,  proof  of,  ii.  711. 
implied,  when,  in  action  for  malicious  arrest,  ii.  690. 

BIALICE  AFORETHOUGHT, 

what  is,  ii.  709. 

evidence  of  in  case  of  libel,  ii.  629. 

presumable,  when,  in  case  of  murder,  ii.  716. 

proof  of  in  action  for  malicious  prosecution,  ii.  683. 

evidence  of,  ii.  313. 

MALICIOUS  ARREST.     See  Malicious  Prosecution. 
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MALICIOUS  INJURIES, 

indictment  under  the  stat.  9  G.  4,  c.  31,  s.  12,  ii.  G91. 

maliciously  cutting,  &c.  ib. 

intention,  a  question  for  the  jury,  ii.  G92. 

evidence  of  intent,  ib. 

variance,  ii.  693. 

indictment  for  administering  poison  to  a  woman  quick  with  child,  ib. 

indictment  for  maiming  cattle,  ii.  694. 

proof  of  malice,  ib. 

malicious  wounding,  app.  ii.  iii.  1478. 

malicious  shooting,  ib.  1479. 
lawful  apprehension,  ib. 

for  poaching,  ib.  1480. 

administering  poison,  ib. 

malicious  mischief,  ib. 

MALICIOUS  PROSECUTION, 

particulars  of  proof,  ii.  676,  677. 

prosecution  by  the  defendant,  ii.  677. 

identity  of  plaintift',  ib. 

variance  as  to  the  charge,  ii.  678. 

acquittal,  ib. 

malicious  charge  before  a  magistrate,  ii.  679. 

probable  cause,  want  of,  ii.  680. 

when  a  question  of  law,  ib. 

when  of  fact,  ib. 

proof  of  mere  acquittal  not  sufficient,  ii.  685. 

proof  of  malice,  ii.  686,  687. 

damages,  ii.  690. 

costs  to  be  estimated  as  between  attorney  and  client,  ib. 
malicious  arrest,  ii.  686.  app.  ii.  iii.  1476. 

proof  of  the  arrest,  ib. 

determination  of  the  action,  ib. 
variance,  ii.  688,  689. 
malice,  ib. 
defence,  ib. 

action  for,  lies  when,  app.  ii.  iii.  1475. 
probable  cause,  direction  as  to,  ib. 
costs,  43  Geo.  3,  c.  46,  ib.  1477. 

MALICIOUS  TRESPASS, 
act  of,  iii.  1143. 

MAL-PERFORMANCE 

of  contract,  where  evidence  in  reduction  of  damages,  iii.  1210. 
when  a  defence,  ii.  105. 

MALUM  IN  SE, 

distinction  between,  and  malum  prohibitum,  ii.  94. 

MAN-OF-WAR, 

log-book  of,  admissibility  of,  i.  247. 

MANDAMUS, 

not  granted  to  justice  to  compel  production  of  deposition,  i.  323. 
not  grantable  till  the   proceedings  on  the  first  record  are  complete, 

app.  ii.  iii.  1480. 
presumption  as  to,  iii.  936. 
to  justices  to  set  out  facts  in  a  conviction,  ii.  695. 
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MANNER 

of  giving  testimony,  observations  on  the,  i.  547. 
to  be  estimated  by  tlic  jury,  i.  524. 

MANNER  OF  INJURY, 

essential  to  trespass,  iii.  1100. 

MANOR, 

evidence  to  prove  a  manor,  ii.  095. 

by  reputation,  ib. 

of  ancient  demesne,  ib. 

proof  by  muniments  of  manor,  ib. 

proof  of  manorial  rights,  ii.  090,  097. 

presumption  as  to  an  inclosure  by  a  tenant,  ii.  030. 

variance  in  proof  of  manor,  ii.  097. 
evidence  to  prove  nature  of  tenure,  ii.  330. 
where  lands  are  held  according  to  the  custom  of  husbandry,  ib. 
title  to,  cannot  be  inquiied  into  on  an  information  under  the  game  laws, 

ii.  502. 
evidence  of  title  to,  ib. 
custom  of,  ii.  303. 

custom  of,  when  evidenced  by  custom  of  another,  ii.  330. 
lord  of,  not  necessarily  entitled  to  a  court,  ii.  502. 
proof  of  by  reputation,  ii.  330. 

title  to  not  triable  in  an  action  under  the  game  laws,  when,  ii.  502. 
right  of  lord  to  slip  of  waste  in,  iii.  1125. 
proof  as  to  right  of  waste  of,  app.  ii.  iii.  1481. 

MANOR  COURT, 

rolls  of,  evidence  of  custom,  ii.  332. 

MANSLAUGHTER, 

when  committed  by  administration  of  drugs,  ii.  715. 
what  amounts  to,  ii.  714. 

MANURE, 

taking  of,  action  for,  ii.  317. 
on  farm,  property  in,  iii.  1148. 

MAP.     See  Survey. 

of  private  estate,  when  admissible,  i.  354. 
effect  of  in  proof,  app.  ii.  iii.  1481. 

MARINER'S  WAGES, 
action  for,  iii.  1302. 
liability  of  owners,  ib. 

MARK.     See  Hand-writing. 

MARKET, 

proof  of  right  to  hold,  iii.  744. 

proof  as  to  place  of  holding  of,  app.  ii.  iii.  1481. 

action  for  disturbance  of,  ib.  1403. 

holding  of,  a  nuisance,  when,  iii.  748. 

MARKET  OVERT, 

proof  of  sale  in,  iii.  1227. 
effect  of  sale  in,  iii.  1148.  1227. 

MARRIAGE, 

jurisdiction  in  questions  of  marriage,  ii.  098. 
evidence  of  mnniasre  in  fact,  ib. 
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MARRIAGE — continued. 
by  the  register,  ii.  699. 
in  parish  church,  ib. 
chapel,  ib. 

registration  not  essential,  ii.  700. 
publication  of  banns,  ib. 
variance  as  to  names  of  parties,  ib. 
by  licence,  ii.  702. 
consent  in  case  of  minor,  ib. 
provisions  of  stat.  3  G.  4,  c.  75,  ib. 

4  G.  4,  c.  76,  ii.  508. 
residence,  ii.  703. 
in  foreign  country,  ii.  704, 
evidence  in  avoidance,  ib. 

lunacy,  ib. 

Stat.  15  G.  2,  c.  30,  ib. 

marriages  beyond  seas,  ib. 
judgments  in  ecclesiastical  courts,  ii.  705,  700. 

effect  of,  ib. 
presumptive  evidence  of,  ii.  705. 
action  for  breach  of  promise  of  marriage,  ii.  706. 

proof  of  promise,  ib. 

general  promise,  ib. 

refusal  to  marry,  ii.  707. 

evidence  in  defence,  ib. 
admission  of,  not  evidence  in  action  for  adultery,  ii.  352. 
registry  of.     See  Crim.  Con. — Polygamy. 

books  of  Fleet  prison  not  evidence  of,  i.  244. 
of  dissenting  meeting-house,  ib. 

identity  of  parties  not  proved  by  the  register,  ib. 

proof  of  nullity  of,  ib. 
in  fact  must  be  proved  on  an  indictment  for  bigamy,  iii.  894. 
proof  in  action  for  adultery,  ii.  352. 
certificate  by  bishop,  ii.  302. 

laws  of  all  Christian  countries  as  to,  recognized  by  the  law  of  Eng- 
land, ii.  704. 
evidence  and  effect  of  marriage  in  Scotland,  ib. 
when  disprovable  to  show  bastardy,  ii.  198. 
proof  of  consent,  app.  ii.  iii.  1482. 
dissolution  of,  ib.  1483. 
foreign  divorce,  ib. 
breach  of  promise  of,  ib. 
action  against  clergymanfor  refusing  to  marry,  whether  maintainable, 

ib.  1484. 
effect  of  admission  as  to,  ii.  352. 
avoided  by  incapacity,  when,  ii.  703. 

MARRIED  MAN, 

pretending  to  be  single,  marries,  action  againsr,  ii.  84. 

MARRIED  WOMAN, 

submission  by  to  an  award,  ii.  117. 

MARRIAGE  ACT, 

26  G.  2,  c.  33,  s.  14,  provisions  of  as  to  registers,  i.  243. 

MARRY, 

promise  to  marry  not  within  the  statute  of  frauds,  ii.  479. 
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MARSHALMAN, 

striking-  one  of  a  oroAvd,  cannot  justify,  iii.  1140. 

MARSHALLING 

of  assets,  ii.  55. 

MARY,  SAINT, 

nunnery  of,  survey  of  possessions  of,  i.  2.37. 

MASTER, 

of  King's  Bench,  proof  by  books  of,  i.  248. 
when  bound  by  the  act  of  his  servant,  ii.  44. 

not  in  case  of  trespass  by  the  servant,  ib. 
proof  of  authority  by,  ii.  42,  43. 
liable  in  trespass  for  act  of  servant,  when,  iii.  738. 
liable  for  act  of  servant,  when,  iii.  737. 
not  liable  for  medical  assistance  to  a  menial  servant,  iii.  1299. 

MASTER  OF  VESSEL, 

lien  of,  ii.  649. 
negligence  by,  iii.  728. 

MATERIAL  EVIDENCE, 

proof  of,  iii.  1134.  1231.     See  Venue. 

MATERIALITY 

of  matter  sworn,  proof  of  on  trial  for  perjury,  iii.  859. 

MATERIALS, 

wrongfully  annexed  to  the  freehold,  the  property  of  the  owner  of  tlie 
freehold,  iii.  866. 

MATTERS  ADMITTED  BY  THE  PLEADINGS, 
no  proof  of  necessary,  i.  499. 

MEANS 

of  obtaining  evidence,  no  objection  to  the  evidence  itself,  ii.  12. 

MEANS  AND  MANNER 
of  trying,  ii.  298. 

MEASURE  OF  EVIDENCE, 

how  far  the  law  interferes  as  to,  i.  506. 

MEDIATE  EVIDENCE, 

kinds  of,  i.  34. 

confession  by  a  party,  ib. 

declaration  accompanjnng  an  act,  ib. 

principle  of  admission,  ib. 

mediate  secondary  evidence,  ib. 

excluded,  when,  i.  36.  42. 

in  what  cases  admissible,  i.  42. 

MEDIATE  TESTLMONY, 

Avhen  admissible,  i .  27. 

general  reputation,  ib, 

under  what  limitations  receivable,  i.  31. 

declarations  and  entries  by  deceased  persons  against  their  interest, 

i.  44. 
by  deceased  tenants,  i.  44,  45. 
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MEDICAL  WITNESS, 

provisions  as  to,  app.  ii.  iii.  1484. 

MEMORANDUM, 

may  be  referred  to,  to  refresh  the  memory,  i.  175. 
when  it  must  be  given  in  evidence,  i.  180.  •    -,.-7 

to  refresh  memory  need  not  be  contemporary  with  the  fact,  i.  1/7. 
of  agreement,  when  valid  within  the  statute  of  frauds,  ii.  482. 
what  sufficient  within  the  statute,  ii.  483. 

MEMORANDUM  ON  RECORD, 

in  proceeding  by  bill  in  the  King's  Bench,  what  term,  in.  10 /-a. 
by  original  or  in  the  Common  Pleas,  ib. 

MEMORIAL.     See  Annuity. 

MEMORY, 

of  witness  may  be  refreshed,  how,  i.  175. 

MERCANTILE  CONTRACT, 

admissibility  of  parol  evidence  to  explain,  lu.  779. 

MERCANTILE  CUSTOMS, 

parcel  of  common  law,  ii.  360. 

MERCANTILE  INSTRUMENT, 

construction  of,  iii.  867. 

MERCHANTS, 

custom  of,  ii.  360,  361.     See  Custom. 

MERE  LAW, 

presumption  of,  iii.  930. 

MERGER, 

of  parol  contract,  doctrine  of,  ii.  1 04 . 
evidence  under  non-assumpsit,  ib. 
of  civil  action  in  felony,  iii.  1 120. 
a  defence,  when,  ii.  104. 

MESNE  PROCESS.     See  Sheriff. 

MESNE  PROFITS.     See  Ejectment. 

MESSUAGE, 

includes  land,  when,  ii.  315. 
demise  of,  what  it  includes,  iii.  773. 
parol  evidence  as  to,  ib. 

MICHAELMAS,  ^, ,  ^^r-  ,     i 

beino-  expressed,  evidence  inadmissible   to  show   Old  Michaelmas 

meant,  iii.  759. 
in  general  means  New  Michaelmas,  ii.  363. 

MIDWIFE, 

entry  by,  i.  262. 

MILL, 

right  of  water  to.     See  Watercourses,  ui.  1248. 
obligation  to  grind  at,  ii.  696. 
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MILLED  MONEY, 

what,  ii.  311. 

MILLER, 

lien  of,  ii.  G49. 

MINERALS, 

proof  of  title,  to,  iii.  1152. 
evidence  of  rig-lit  to,  ii.  097. 

MINES, 

ejectment  for,  evidence  in,  ii.  401. 

may  be  followed,  when,  app.  ii.  iii.  1484. 

MINISTERS'  ACCOUNTS, 
evidence  when,  iii.  1091. 

MINISTERIAL  OFFICER, 

liable  for  excess  of  authority,  iii.  1112. 

MINOR, 

marriage  of,  ii.  701. 
proof  of,  ib. 

MIRACLE, 

Mr.  Hume's  doctrine  on  the  subject  of  miracles  considered,  i.  555. 

MISDELIVERY 

of  goods,  a  conversion,  iii.  1157. 

MISDEMEANOR, 

compounding  of,  illegal,  when,  ii.  248.  538.  545.     See  tit.  Illegality. 

MISDESCRIPTION 

of  thing  sold,  vitiates  a  sale,  when,  iii.  1213. 

MISFEASANCE, 

action  founded  on,  maintainable  against  one  of  several,  ii.  286. 
carrier  liable  for,  though  the  contract  be  vitiated  by  fraud,  ii.  293. 

MISJOINDER, 

of  plaintiffs,  effect  of,  ii.  59. 

in  case  of  felony,  effect  of,  app.  ii.  iii.  1484. 

MISNOMER,  app.  ii.  iii.  1484. 
effect  of,  as  to  variance,  i.  478. 
when  material,  i.  489. 
must  be  pleaded  in  abatement,  when,  ii.  708. 

when  not,  ib. 
plea  of,  in  abatement,  ii.  3. 
of  corporation,  i.  470. 
of  persons,  i.  471,  472,  473. 
of  parties  to  a  deed,  i.  471. 
how  taken  advantage  of,  i.  473. 
effect  of,  under  stat.  7  G.  4,  c.  64,  s.  19,  ii.  3. 
plea  of,  in  abatement,  now  abolished,  ii.  709. 
in  fiat,  effect  of,  app.  ii.  iii.  1344. 

MISREPRESENTATION 

avoids  policy,  when,  iii.  885. 

MIS-SPELLING 

constitutes  variance,  when,  i.  484. 
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MISTAKE, 

proof  to  show,  wlien  admissible,  ii.  208. 

acceptance  of  bill  of  exchange  by,  ib.  .. 

in  written  instrument  may  be  proved  by  extrinsic  evidence,  in.  7bb. 

when  evidence  to  impeach  a  receipt,  iii.  954. 

in  particulars  not  material,  unless  it  may  have  misled,  ii_.  110. 

correction  of  does  not  render  new  stamp  necessary,  ii.  250. 

alteration  of  does  not  render  new  stamp  necessary,  when,  iii.  1049. 

action  for  money  paid  under,  ii.  86,  87. 
does  not  lie,  when,  ii.  87. 

must  be  mistake  of  fact,  ib. 
not  of  law,  ii.  87,  88. 

does  not  excuse  a  trespass,  iii.  1120.  . 

ship  taken  as  prize  and  acquitted,  false  imprisonment  not  maintain- 
able, ib.  .  ,  1     i-  •    -.ji 

or  misdirection  of  judge,  motion  for  new  trial  on  ground  ot,  i.  uJi. 

no  defence  in  an  action  of  trespass,  iii.  1120. 

parol  evidence  admissible  to  prove,  iii.  766. 

docs  not  defeat  a  right,  when,  ii.  170. 

alteration  to  correct,  ii.  256. 

MITIGATION, 

in  trespass,  iii.  1120.  i  •  u 

matters  pleadable  in  bar  inadmissible  under  the  general  issue,  ib. 
evidence  in,  in  action  for  a  libel,  ii.  641. 
of  damages  in  case  of  crim.  con.  ii.  356. 

MIXED  QUESTION 

of  law  and  fact,  meaning  of,  i.  519. 

MODUS.     See  Tithes. 

proof  of  discharge  by,  iii.  1087,  1088. 

validity  of,  iii.  1087. 
MOLLIS  IMPOSITIO, 

a  defence,  when,  iii.  1136. 

MONASTERY,  DISSOLVED, 

proof  that  lands  belong  to,  iii.  1093. 

MONEY 

recovered  by  legal  process,  action  does  not  lie  for,  ii.  92. 

in  hands  of  agent,  may  be  followed,  when,  ii.  709. 

although  changed  by  purchase  of  chattel,  ib. 

variance  from  allegation  of,  i.  493. 

may  be  followed  and  recovered,  when,  ii.  109. 

attached  by  a  creditor  abioad  may  be  recovered  by  assignees,  when, 

ii.  168. 
may  be  recovered  by  assignees  of  bankrupt,  when,  ib. 
paid  in  respect  of  forged  bill,  ii.  90. 
satisfied  by  receipt  of  bank-note,  when,  ii.  80.  ^ 
deposited  with  stockholder,  recoverable  when,  ii.  83. 

MONEY  HAD  AND  RECEIVED.     See  Assumpsit,  ii.  79. 
proof  of  actual  receipt,  ib. 
constructive  receipt,  ii.  74,  75.  80.  457. 
conventional  receipt,  ii.  80,  81. 
receipt  of  provincial  notes,  ib. 
by  one  of  several,  ib. 
by  giving  credit,  ib. 
receipt  of  by  agent,  ii.  44.  46,  47.  82. 
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MONEY  HAD  AND  RECEIYED— continued. 

revocation  of  order  for  payment  of,  ii.  82. 

admission  of  receipt  of,  il). 

presumptive  evidence  of  receipt  of,  ii.  82,  iii.  996. 

proof  of  agreement  to  pay  money  received,  ii.  82. 

action  for,  not  maintainable  without  privity,  when,  ib. 

action  for,  on  failure  of  consideration,  ii.  90. 

action  for,  when  maintainable  on  breach  of  contract  of  sale,  iii.  1194. 

on  breach  of  contract  by  a  vendee  may  be  maintained  by  the  prin- 
cipal, ib. 

cannot  be  maintained  by  agent,  when,  ib. 

by  assignee  of  bankrupt,  when  the  action  lies,  ii.  1G8. 

does  not  lie  to  recover  the  difference  in  value  of  goods  fraudulently 
sold  by  the  bankrupt,  ii.  169. 

when  maintainable  by  vendee  of  goods,  iii.  1227. 

vendee  cannot  recover  price  paid  as  on  failure  of  consideration  by 
means  of  defect  in  the  goods,  ib. 

by  party  to  a  bill  to  the  use  of  the  holder,  ii.  184.  262. 

action  for  does  not  lie  where  the  contract  is  still  open,  ii.  92. 

nor  for  monej-  recovered  by  legal  process,  ib. 

purchaser  on  breach  of  contract  cannot  recover  more  than  the  money 
paid,  iii.  1 194. 

does  not  lie  for  rent  against  one  who  claims  title,  ii.  85. 

sheriff  liable  for,  when,  iii.  1023. 

action  for  vendee,  iii.  1193. 

action  for,  when  maintainable  against  a  sheriff,  iii.  1023. 

not  recoverable  by  assignees,  when,  ii.  169. 

MONEY  LENT, 

action  for,  ii.  79. 
proof  of  loan,  ib. 
by  medium  of  agent,  ib. 

MONEY  PAID.     See  Assumpsit. 
proof  of  payment,  ii.  74. 

of  request,  ii.  75. 
when  implied,  ib. 
payment  under  compulsion,  ii.  76. 
in  an  illegal  transaction,  ii.  77. 
amount  recoverable,  ii.  75. 
indorsee  who  pays  part  of  bill  may  recover  from  the  acceptor  as  for 

money  paid,  ii.  218. 
in  course  of  illegal  transaction  may  be  stopped  whilst  in  transitu, 

ii.  94. 
costs  of  suit  recoverable  as,  when,  ii.  263. 
contrary  to  law  devised  for  protection  of  party  is  recoverable,  ii.  93. 

MONEY  PAID  INTO  COURT, 

payment  of,  effect  of,  iii.  828. 

operates  by  way  of  admission,  when,  ib. 

cannot  be  recovered  back,  iii.  832. 

MONEY  WON  AT  PLAY, 
assault  on  account  of,  ii.  54. 

MONTH.     See  Time. 

MORAL  OBLIGATION, 

when  a  sufficient  consideration  to  support  a  proniise,  ii.  70. 
promise  nuist  be  express,  ib. 
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MORTGAGE, 

by  lessor  of  premises  let,  effect  of,  iii.  1181. 

Stat.   1  Will.  4,  c.  GO,  extended  by  4  &  5  Will.  4,  c.  25,  to  mort- 
gagees or  their  heirs,  app.  ii.  iii.  1484. 

MORTGAGEE.  See  Ejectment. 
of  tolls,  ejectment  by,  ii.  427. 
evidence  by,  in  ejectment,  ib. 
title  of,  to  rent,  ii.  709. 

of  ship,  when  not  liable  for  work  done  by  authority  of  the  master,  in. 
1301. 

MORTGAGES 

of  goods  and  chattels  incase  of  bankruptcy,  ii.  155. 

MORTGAGOR, 

warranty  of  title  by,  ii.  92. 

cannot  defeat  mortgagee's  title,  ii.  405. 

not  properly  tenant  at  will,  ii.  709. 

remaining  in  possession,  title  of,  ii.  428. 

may  be  considered  tenant  at  will,  when,  ii.  180. 

MORTMAIN,  

act  of,  whether  extending  to  East  India  British  possessions,  app.  u.  iii. 

1424. 

MOTIVE, 

variance  from  allegation  of,  i.  477. 
consideration  of,  in  case  of  murder,  ii.  719. 

MUNICIPAL  LAW, 
objects  of,  i.  1. 

xMURDER, 

definition  of,  ii.  709. 
evidence  of  the  killing,  ib. 
proof  of  the  death,  ib. 
must  be  direct  and  positive,  ib. 
proof  of  the  cause  of  the  death,  ii.  710. 
connection  of  the  act  with  the  death,  ii.  711. 
proof  of  malice,  ib. 
kinds  of  malice,  ii.  711,  712. 
malice  in  fact,  ib. 

actual  intention  to  destroy  or  injure,  ib. 
negligence,  ii.  713. 
malice  in  law,  ib. 
killing  by  accident,  ii.  715. 
negligence  in  lawful  business,  ib. 
malice  resulting  from  legal  situation,  ii.  716. 
officers  of  justice,  ib. 
authority  under  warrant,  ib. 
without  warrant,  ii.  717. 
arrest  by  private  person,  ib. 
notice,  proof  of,  ib. 
breaking  of  outward  doors,  ii.  718. 
evidence  of  homicide,  by  the  prisoner,  ib. 

presumptive  evidence  of  guilt,  719. 
evidence  for  the  prisoner,  ii.  720 
justitication,  ib. 
process  of  law,  ib. 
self-defence,  ii.  721. 

5  X  4 
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M  U  R  D  E  R-^con  tinued. 
excuse,  ii.  7"21. 
extenuation,  ib. 

provocation,  ib. 

trespass  to  property,  ii.  723. 

words  of  reproach  or  insult,  ib. 

fighting-  in  heat  of  blood,  ii.  724. 
accessories,  ib. 

proof  of  death,  app.  ii.  iii.  1484. 
principals  and  accessories,  ib.  1485. 
cause  of  death,  ib. 
venue,  ib. 

malice  prepence,  ib. 
manslaughter,  ib.  148G. 
proof  of,  ib. 
concealment  of  birth,  proof  of,  ib.  1487. 

MUSIC, 

piracy  of,  iii.  938. 

MUTINY  ACT, 

provisions  of  as  to  soldier's  aflSdavit  of  place  of  settlement,  ii.  438. 
examination  under,  i.  242. 

MUTUAL  ACCOUNTS, 

excepted,  when,  from  statute  of  limitations,  ii.  671. 
in  bankruptcy,  ii.  177. 
securities  by  bankers,  ib. 
credit,  ib. 

MUTUAL  CREDIT, 

what  within  statute  of  bankruptcy,  iii.  995. 

with  broker,  ii.  177,  178,  179. 

in  case  of  bankruptcy,  what  recoverable  under,  ii.  177. 

proof  under  the  statute,  ib. 

MUTUAL  DEBTS, 

Stat.  8  Geo.  2,  c.  24,  as  to  setting  off,  iii.  995. 

MUTUAL  NEGLIGENCE, 

excludes  an  action,  when,  iii.  741.  7 40. 

MUTUALITY, 

when  essential  to  admissibility  of  evidence,  i.  201. 

NAME.     See  Misnomer. 

variance  from  allegation  of,  i.  470. 

variance  as  to,  when  material,  i.  488. 

marriage  under  false  name,  effect  of,  ii.  701. 

mistake  of,  when  ground  of  plea  in  abatement,  ii.  708. 

peer,  by  what  name  he  should  sue,  ii.  709. 

NAMES, 

true,  of  parties  in  case  of  marriage,  ii.  700. 

NATURAL  CONSEQUENCE 

of  an  act  cogent  evidence  to  infer  intention,  ii.  572. 

NATURAL  PRESUMPTIONS, 

what,  as  distinguished  from  artificial,  iii.  932. 

NATURAL  SOURCES 

of  evidence,  i.  12,  13,  14. 
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NAVIGABLE  RIVER, 

evidence  of  being  one,  iii.  1253. 
proof  of  being,  ib. 

NAVIGATION,  .       .,,...,,.„ 

public  right  of,  how  it  may  be  extinguished,  in.  l-loS. 

NAVY  OFFICE, 

register  of,  evidence,  when,  i.  247. 

NECESSARIES 

supplied  to  wife,  what  are,  ii.  543. 

NECESSITY,  ,  ^        ••,.•■•    .^. 

testimony  of  wife  when  admissible  on  the  principle  ot,  ii.  554. 
admission  of  witness  from,  i.  132. 
proof  of  goods  thrown  overboard  from,  u  detcnce  in  action  ot  trover, 

iii.  1168.  .. 

principle  of,  in  admitting  evidence  by  a  wite,  ii.  6o4. 

NEGATIVE  EVIDENCE,  ; 

how  aft'ected  by  the  rule  that  the  best  shall  be  produced,  i.  u02. 
proof  of,  when  incumbent  on  the  party  alleging,  i.  421. 

NEGLIGENCE, 

action  for,  iii.  725. 

particulars  of  proof,  iii.  727. 

contract  or  undertaking,  iii.  725. 

gratuitous  agent,  iii.  72G. 

undertaking  for  reward,  iii.  72G,  727. 

a  question  of  fact,  iii.  727. 

damages,  iii.  728.  ,       ,      .  ,  ,  r 

in  performance  of  work  agreed  for  at  a  stipulated  price,  when  a  detence, 

iii.  1307,  1308,  1309. 
allegation  oi' per  quod,  &c.  variance  as  to,  immaterial  when,  i.  470. 
effect  of,  as  to  civil  liability,  ii.  87. 
where  negligence  is  imputable  to  both  parties,  ib. 
by  an  attorney,  proof  of,  ii.  1 1 1. 
what  sufficient  to  support  an  action,  ib. 
where  he  acts  for  both  parties,  ib. 
responsibility  for  stating  his  own  conclusions,  ib. 
immaterial,  when,  ii.  Ill,  112. 
ground  of  action  when,  ii.  87,  88.     See  Assumpsit. 
action  for,  on  injury  arising  from,  iii.  728. 
gross,  party  liable  for,  independently  of  contract,  u.  2U1. 
in  carrier  of  persons,  evidence  of,  ii.  295. 
limitation  of  action  for,  ii.  G59. 
bar  to  an  action  by  an  attorney,  when,  ii-  HI; 
evidence  of,  to  constitute  felonious  homicide,  ii.  713. 
in  execution  of  commission,  iii.  720. 
precludes  money,  when,  ii.  86. 
by  attorney,  a  defence,  ii.  109. 

in  respect  of  alteration  of  policy  of  insurance,  iii.  888.  

plaintiff  cannot  recover  where  there  is  mutual  negligence,  app.  u.  m. 

1487. 
variance,  damages,  ib.  1488. 
general  effect  of,  as  to  civil  liability,  iii.  725. 
by  an  agent,  iii.  726,  727. 
a  defence,  when,  in  an  action  for  work  and  labour,  lu.  1308. 
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N  EGLIGE^  CE— continued. 

proof  of,  in  action  against  carrier,  ii.  295. 

of  plaintift',  excludes  an  action  for  a  nuisance,  when,  iii.  741.  74G. 

NE  UNQUES  EXECUTOR, 
proof  under  plea  of,  ii.  44-5. 

NEW  ASSIGNMENT, 

when  necessary  in  trespass,  iii.  1122. 

unnecessary  to  admit  evidence  to  defeat  a  special  justification  not  sup- 
ported by  facts,  iii.  1133. 
when  unnecessary  in  general,  ib. 

waives  trespasses  in  places  mentioned  in  the  bar,  iii.  1141. 
on  other  occasions  admits  one  trespass  to  be  justified,  ib. 
when  unnecessary,  iii.  1142. 
when  improper,  ib. 
of  excess,  iii.  1 143. 

Avhen  necessary,  on  plea  of  liberum  tenementum,  iii.  1123. 
evidence  under,  iii.  1141. 

NEW  CONSIDERATION, 

when  a  foundation  for  a  promise,  ii.  478. 

NEW  PROMISE, 

under  statute  of  limitations,  ii.  662. 

NEWSPAPER, 

evidence  of  being  proprietor  of,  ii.  24. 

NEW  SHERIFF, 

not  liable  for  escape,  when,  iii.  1020. 
transfer  to,  of  writs  and  money,  iii.  1017. 

NEW  TRIAL, 

grounds  of,  i.  531. 

mistake  or  misdirection  of  judge,  i.  532. 

in  penal  action,  ib. 

waiver  of  misdirection,  i.  533. 

mistake  of  jury,  ib. 

excessive  damages,  i.  534. 

after  acquittal  on  indictment,  ib. 

nonsuit,  practice  as  to,  i.  535. 

grounds  for  granting,  app.  i.  636. 

NICHOLAS  (Pope).     See  Survey. 

NIL  DEBET.     See  Debt. 
evidence  on,  ii.  369. 
general  rule,  ii.  370. 

effect  of  issue  taken  on,  to  a  declaration  on  a  bond,  ii.  376. 
evidence  under,  before  the  new  rules,  ii.  369. 
since  the  new  rules,  ii.  371. 

effect  of  joining  issue  on,  where  the  plaintiff  might  have  demurred,  ii. 
119. 

NIL  HABTJIT  IN  TENEMENTIS, 

not  pleadable  by  tenant  against  his  landlord,  iii.  1180. 

NOLLE  PROSEQUI, 

entry  of  by  commoner,  ii.  319. 

NON  ACCESS.     See  Bastardy. 
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NON-AGE, 

trial  of,  ii.  555, 

NON  ASSUMPSIT.     See  Assumjjsit. 
proof  on  issue  taken  on,  ii.  131. 
evidence  under,  in  case  of  bill  of  exchange,  a.  241. 

NON  CEPIT, 

evidence  on.     See  Replevin,  lii.  969. 

NON  COMPOS, 

who  is,  iii.  1278. 

NON  DETINET,  u    .  .    .^     .        i-i 

in  debt,  suggesting  devastavit,  is  on  the  detenclant,  ii.  4o4. 

evidence  under  plea  of,  ii.  388. 

NON  EST  FACTUM.     See  Bond. 
proof  on  issue  of,  ii.  376. 
evidence  for  the  defendant,  ii.  379. 

plea  of,  is  not  a  general  issue,  iii.  992.  ,.        ,         ,  r  .u^ 

under  plea  of,  may  be  shown  bond  was  taken  after  the  return  ot   the 

writ,  ii.  119. 
plea  of  in  covenant,  ii.  342. 

effect  of  plea  of,  ii.  268.  -.3,0 

evidence  under  plea  of,  in  case  of  covenant,  11.  342,  343. 

NON  FEASANCE, 

does  not  amount  to  a  conversion,  111.  1158. 

not  a  conversion,  when,  ib. 

action  in  respect  of,  from  what  time  limitation  runs,  11.  660. 

NON-JOINDER, 

of  an  assignee  as  plaintiff,  ii.  174. 

NON-RESIDENCE.     See  Rector. 

proof  in  action  for,  ii.  308,  309,  iii.  964 . 

proof  of  being  parson,  ii.  24. 

action  for  time,  how  reckoned,  iii.  964. 

NONSUIT, 

practice  as  to,  i.  535. 

where  facts  alleged  do  not  prove  a  cause  of  action,  app.  i.  636. 

cannot  be  set  aside  by  party  electing  to  be  non-suited,  app.  ii.  iii.  1488. 

NON  TENUIT, 

evidence  on  plea  of,  iii.  970,  971,  972,  973. 

NOTARY, 

certificate  of,  ii.  302. 

NOTE  OR  MEMORANDUM, 

of  contract  for  goods,  what  sufficient  within  the  statute  of  frauds,  11. 490. 

NOT  GUILTY, 

evidence  under,  in  action  of.  trespass,  by  the  new  rules,  111.  1 1 18,  1 1 19. 

general  issue  in  action  of  trespass,  qucere  clausum  f regit,  ib. 

evidence  under,  in  action  for  malicious  prosecution,  ii.  682. 

effect  of  plea  in  action  against  carrier,  ii.  287. 

in  an  action  for  libel,  evidence  under  plea  of,  "•  J»38. 

evidence  in  issue,  in  an  action  against  the  sheriff,  iii.  1017. 

in  trover,  evidence  under,  iii.  1105. 
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NOT  GmUFY— continued. 

evidence  under,  npp.  ii.  iii.  1488. 

plea  of,  in  action  for  maliciously  outlawing  the  plaintiff,  ii.  68-2. 

NOTICE, 

general  rules  as  to,  iii.  7"28,  729. 

as  to  the  laws  of  the  realm,  ib. 

acts  concerning  land,  ib. 

every  man  answerable  at  his  peril  for  the  legality  of  his  own  act,  ib. 

of  act  of  forfeiture,  essential  when,  iii.  729. 

one  of  several,  notice  to,  effect  of,  ib. 

under  Act  of  Parliament,  iii.  729,  730. 

when  in  general  necessary,  ib. 

what  sufficient  according  to  the  rule  ia  equity,  iii.  7(30. 

direct  evidence  of,  iii.  731. 

to  produce  a  notice  unnecessary,  iii,  730. 

extent  of  the  rule,  ib. 

when  unnecessary,  ib. 

proof  of  duplicate  notice,  iii.  731. 

service  of,  ib. 

proof  of  copy  written  at  the  same  time,  ib. 

must  be  entitled  in  the  proper  cause,  ib, 

where  notice  is  alleged,  not  sufficient  to  prove  circumstances  in  excuse, 

ib, 
presumptive  evidence  of,  ib. 
recital  in  deed  executed  by  the  party,  ib. 
from  reading  newspaper,  &c.  iii.  732, 
subscription  of  deed  as  a  witness,  ib, 
notice  essential  to  validity  of  a  decree,  &c.  iii.  732. 
proof  of  possession  by  the  adversary,  ib, 
legal  notice  of  adverse  proceeding,  ib. 
general  and  equitable  rule  as  to,  ib. 
notice  to  an  agent,  when  sufficient,  ib. 
notice  of  disputing  steps  of  bankruptcy,  iii.  733. 
insolvency,  ib. 
dishonour  of  bill,  ib. 
of  value  given,  ib. 
of  distress,  ib. 

of  disputing  the  value  of  goods  sold,  ib, 
of  robbery  in  action  against  the  hundred,  ib. 

and   see   Husband  and   Wife — Justices — Partners — Policy   of 
Insii  ra  nee —  Trespa  ss. 
effect  of  giving  different  notices,  ii.  289, 

of  proceeding  against  a  party  essential  to  a  conviction,  ii.  589. 
by  commissioners  under  Inclosure  Act,  when  presumed  to  have  been 

given,  ii.  117, 
to  the  under-sheriff's  agent  in   London  not  sufficient  in  an   action 

against  the  sheriff",  iii,  1013, 
of  bankruptcy  to  a  corporation,  what,  ii.  169,  170, 
of  bankruptcy,  when  material,  ii.  169, 
of  dishonour  of  a  bill  to  a  stranger  is  unnecessary,  ii.  265. 
to  what  parties  necessary,  ib. 
of  dishonour  of  bill,  ii.  225. 
from  any  party  is  sufficient,  ib. 
of  dishonour  of  bill  need  not  be  in  writing,  ii.  226. 
by  the  post,  when  sufficient,  ib. 
of  dishonour  of  bill  supplied  by  knowledge,  ii.  235, 
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NOTICE — continued. 

in  case  of  framer  of  accoinmodation  bill,  ii.  235, 

of  dishonour  of  bill,  rule  as  to  time  of,  ii.  517. 

of  dishonour  of  bill,  excuse  for  not  giving,  ii.  230. 

necessity  for  giving-,  when  superseded,  ii.  232. 

facts  in  excuse  of,  in  action  by  indorsee  against  indorser  of  bill,  ii. 

235,  236. 
of  dishonour,  general  principle  on  which  it  is  excused,  ib. 
of  dishonour  by  indorsee  of  bill,  ii.  230. 
to  prove  value  given  for  bill  of  exchange,  ii.  221. 
when  necessary,  ib. 
of  defect  in  bill,  when  material,  ib. 
of  non-responsibility  by  a  carrier,  ii.  288,  289. 
to  whom  sufficient,  ii.  288. 

to  principal  where  goods  were  delivered  to  his  agent,  ib. 
by  advertisement,  when  effectual,  ii.  289. 
presumptive  evidence  of,  ib. 
to  quit  in  ejectment,  proof  of,  ii.  415. 
proof  of  in  an  action  on  a  guaranty-,  ii.  511. 
of  set-off  not  evidence  of  a  debt,  iii.  997. 
to  sheriff  selling  under  an  execution  of  previous  act  of  bankruptcy, 

ii.  167. 
of  dissolution  of  partnership,  proof  of,  iii.  812. 
of  action  in  trespass,  iii.  1117. 
of  disputing  the  value  of  goods,  &c.  iii.  1210. 
in  case  of  warranty,  iii.  1210,  1211. 

to  determine  tenancy,  evidence  of  custom  as  to,  ii.  362.  363. 
in  trover,  when  essential  to  a  conversion,  iii.  1159. 
to  quit  disproves  prior  trespass,  iii.  1118. 
to  produce  a  document,  i.  400. 
time  of,  ib. 

mode  of  giving,  i.  401. 
form  of,  ib. 

when  unnecessary,  i.  403. 

of  particulars  on  indictment  for  barretry,  ii.  304. 
revocation,  imports  when,  ii.  118. 

of  prior  act  of  bankruptcy,  by  issuing  commission,  ii.  172. 
money  paid  over  by  an  agent  after,  ii.  82. 
of  disputing  value  of  goods,  &c.  when  necessary,  iii.  1210. 
in  case  of  warranty,  ib. 

of  dissolution  of  partnership,  effect  of  by  way  of  admission,  iii.  810. 
of  disputing  consideration  of  bill  of  exchange,  necessary,  when,  ii.  221. 
to  officer,  when  act  not  done  colore  officii,  ii.  97. 
of  title,  Avhen  essential  to  trover,  iii.  1159. 
of  bankruptcy  not  proved  by  issuing  fiat,  ii.  170. 
of  dishonour,  excuse  for  want  of,  ii.  235. 

to  principal,  renders  notice  to  his  agent  unnecessary,  when,  iii.  729. 
to  rescuer  of  felon,  essential  when,  iii.  728. 
of  dishonour  of  bill  of  exchange,  manner  of,  ii.  227. 
of  insolvency,  proof  of,  ii.  167. 
effect  of  in  creating  lien,  ii.  647. 
of  disputing  bankruptcy,  ii.  125. 
omission  to  give  effect  of,  ii.  126. 
judicial,  general  rule  as  to,  app.  i.  635. 
manner  of  proving,  app.  ii.  iii.  1489. 
of  action,  ib. 
of  appeal,  ib. 
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proof  of  service  of,  app.  ii.  iii.  1489. 
constructive,  ib.  1490. 

NOTICE  BY  THE  COURT,  i.  507. 
general  customs  of  the  realm,  i.  508. 
artificial  regulations  prescribed  by  public  autboiity,  ib. 
computation  of  time  by  the  calendar,  i.  509. 
known  divisions  of  the  kingdom,  ib. 
public  matters  recited  in  Acts  of  Parliament,  ib. 
royal  proclamations,  ib. 
equitable  objections  to  a  title,  iii.  1191. 
matters  of  legal  presumption,  i.  509. 
a  juror  ought  not  to  act  on  his  own  private  knowledge,  i.  510. 

NOTICE  OF  ACTION, 

in  actions  against  justices,  ii.  580. 

when  necessary,  ib. 

of  action  against  commissioners  and  assignees  under  a  conmiission  of 

bankrupt,  ii.  179. 
when  necessary  in  action  against  tollgate  keepers,  ii.  85. 
necessary  where  the  party  acted  bond  fide  under  a  statute  lequiring 

notice,  ii.  597. 
to  justices,  where  necessary,  ii.  580. 
form  of,  ii.  581. 
time  of,  ii.  583. 

NOTIFICATION, 

of  intent  to  apprehend,  when  necessary,  ii.  693. 
of  authority  to  arrest  in  case  of  murder,  ii.  718. 

NOTING, 

of  bill  of  exchange  not  known  or  distinguishable  from  protest,  ii.  232. 
of  bill  of  exchange,  use  of,  ib. 

NUDUM  PACTUM, 

promise  by  executor,  wlien  a,  ii.  448.  454. 
NUISANCE, 

to  persons  and  personal  property,  iii.  733. 
particulars  of  proof,  ib. 
proof  of  the  nuisance,  ib. 

of  the  property-,  &c.  ib. 

general  rule  of  law,  ib. 

keeping  mischievous  animals,  iii.  734. 

proof  of  the  scienter,  ib. 

placing  of  spring-guns,  iii.  735. 

negligence  of  coach-owner,  iii.  728. 

wilful  injury,  ib. 

waiver  of,  ib. 

negligence  of  agent,  ib. 

where  there  is  an  intermediate  agent,  iii.  737. 

provisions  of  the  Pilot  Act,  52  G.  3,  c.  39,  s.  30,  iii.  739. 

liability  of  public  commissioners,  iii.  740. 

of  an  occupier  of  land  for  non-repair  of  fences,  ib. 

damage,  ib. 

evidence  in  defence,  iii.  741. 

to  real  property,  ib. 

particulars  of  proof,  iii.  742,  743. 

variance,  iii.  742. 
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proof  of  incorporeal  right,  iii.  743. 

presumptive  evidence  of,  iii.  743,  744. 

in  case  of  lights,  iii.  744. 

market,  ib. 

act  of  injury  by  the  defendant,  iii.  745. 

continuance  of  nuisance,  ib. 

notice,  when  necessary,  ib. 

damage,  iii.  747. 

proof  in  defence,  iii.  748. 

evidence  of,  by  way  of  admission,  ii.  24. 

question  of  bridge,  when  amounting  to,  ii.  272. 

to  reversionary  interest,  iii.  978. 

action  for  against  a  canal  company,  proof  necessary  in,  iii.  1253. 

by  agent,  liability  for,  iii.  737. 

by  building  bridge,  ii.  273. 

action  for  excluded  by  plaintiff's  negligence,  when,  iii.  741.  746. 

proof  under  general  issue,  app.  ii.  iii.  1494. 

agency,  proof  of,  ib.  1491. 

proof  of  injury,  ib.  1492. 

rule  as  to  vessels,  ib.  1493. 

indictment  for,  ib.  1496. 

to  a  raihvay,  ib. 
NULLUM  TEMPUS  OCCURRIT  ECCLESI.E, 

a  maxim  of  law,  iii.  1084. 
NULLUM  TEMPUS  OCCURRIT  REGI, 

application  of  the  maxim,  iii.  915. 

grant  presumable  against  the  Crown,  when,  iii.  915,  916. 

NUL  TIEL  RECORD, 

variance  from  in  allegation  of  name,  i.  478. 

NUMBER, 

'  of  parties,  variance  as  to,  i,  477. 
effect  of  variance  from,  i.  440. 
of  witnesses,  observations  as  to,  i.  550. 
two  required  by  the  civil  law,  ib. 
of  witnesses,  effect  of  in  measuring  the  force  of  testimony,  i.  553. 

OATH, 

obligation  of,  one  great  test  of  truth,  i.  16.  21,  22. 

in  what  it  consists,  i.  21. 

who  may  be  sworn,  ib. 

form  of  the  oath,  i.  21,22. 

infamous  witness  cannot  be  sworn,  i.  16. 

interested  witness,  ib. 

must  be  a  judicial  oath,  i.  22. 

this  test  excludes  hearsay  evidence,  i.  25.  27.  36,  37.  39.  41. 

exceptions,  reputation,  &c.  i.  27,  28,  29. 

traditionary  declarations,  i.  42. 

affirmations  of  Quakers,  i.  23. 

in  general  essential  to  evidence,  i.  21,  22. 

extends  to  peers,  i.  23. 

children,  ib. 

witnesses  for  prisoners,  ib. 
formerly  otherwise,  ib. 
statutes  relating  to  witnesses  for  prisoners,  i.  23,  24. 
must  be  administered  in  open  court,  ib. 
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OATH — contbmed. 

Quaker,  afiinnation  of,  when  allowed,  i.  23. 

competency,  religious  belief,  what  questions  to  be  asked,  i.  9.*). 

infant  examined  as  to  his  competency  before  he  g'oes  before  the  •.•rand 

jury,  i.  94. 
questions  to   be  put  to  a  witness  previous  to  administerinfr  an  oath, 

ib. 
examination  of  child  as  to  competency  to  take  an  oath,  ib. 
course  taken  when  incompetent  from  under  age,  ib. 
must  be  taken  bj-  a  child,  i.  24. 

confession  of  prisoner  made  on,  not  receivable,  ii.  38. 
multiplication  of,  in  ancient  times,  i.  10. 

not  to  disclose  comnumications  excludes  evidence,  when,  ii.  322 
of  allegiance,  &c.  ii.  338. 

form  of,  to  be  administered  to  a  witness,  app.  i.  689. 
provisions  of  stat.  1  &  2  Vict.  c.  105,  as  to,  ib. 
affirmation  by  a  Quaker,  ib. 
by  a  seceding  Quaker^  ib. 

OATHS, 

declaration  in  lieu  of  test,  app.  ii.  iii.  149G. 

OBEDIENCE 

to  warrant,  proof  of  acting  in,  ii.  595. 

OBLIGATION, 

legal  promise  implied  from,  ii.  69. 
moral,  ii.  90, 

party  bound  without  sealing,  when,  ii.  377. 
variance  from  allegation  of,  i.  506. 

OCCUPANT 

of  tenement,  declaration  by,  when  admissible,  ii.  33. 

OCCUPATION, 

by  lessee,  an  occupation  by  the  lessor,  iii.  1170. 
proof  of  in  action  for  use  and  occupation,  iii.  1175. 
ceases,  when,  iii.  1176. 

ODO, 

bishop  of  Baieux,  trial  before,  i.  6. 

OFFICE, 

title  to,  when  triable  in  action  for  money  had  and  received,  ii.  83. 

saleable,  passes  under  a  commission  of  bankrupt,  ii.  176. 

proof  of  title  to,  ii.  307. 

title  to,  how  triable,  ii.  83. 

by  assumpsit,  M.  H.  R,  when,  ib. 

incompatible  holding  an,  eifect  of,  iii.  749. 

OFFICE  COPY, 

admissible  when,  i.  226,  ii.  336.  749. 
of  deposition  admissible,  when,  i.  326. 

of  rule,  sufficient  to  prove  order  for  making  submission  to  reference  a 
rule  of  court,  ii.  117. 

OFFICE,  PUBLIC, 

proof  of  serving,  iii.  1003, 

OFFICER,  PUBLIC, 

acting  as  agent,  when  liable,  ii.  46. 
liability  on  contracts,  iii.  1170. 
for  acts  of  negligence,  ib. 
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OFFICER,  PUBLIC— continued. 

entry  by  deputy  of,  when  admissible,  i.  341,  342. 

duty  of,  in  executing  a  warrant,  ii.  596,  597.     See  Constable. 

of  justice,  killing  of,  when  murder,  ii.  716. 

OFFICER, 

judicial,  who,  iii.  750. 

not  liable  in  trespass,  when,  ib. 

affirmations  in  lieu  of,  app.  ii.  iii.  1296. 

taking  oath  by  proof  of,  ib.  1497. 
OFFICERS.     See  Justices— Constables,  ^c. 

of  excise,  iii.  749. 

of  customs,  &c.  ib. 

action  against,  ib. 

notice  of  action,  iii.  750. 

authorized  certificates  by,  when  evidence,  ib. 

steward  of  a  court  baron  a  judicial  officer,  ib. 
OFFICIAL  COMMUNICATIONS.  See  Libel. 
OLD  WRITINGS.     ^Qe  Instruments  of  Evidence. 

OMISSION, 

to  plead  matter,  when  conclusive,  i.  268. 

OMNIA  RITE  ESSE  ACTA, 

presumption  of  law,  iii.  935. 

ONE  OF  SEVERAL, 

an  act  by,  the  act  ©f  all,  when,  ii.  456. 

authority  to  bind  the  rest,  ii.  206. 

admission  by,  ii.  205. 

partner's-act  or  declaration  of,  when  admissible  against  the  rest,  m. 

800. 
partner,  admission  by,  iii.  805. 
promise  by  one  of  several  indorsees,  when  evidence  agamst  the  rest, 

ii.  239. 
executors,  a  release  by,  binds  the  rest,  ii.  454. 
discharge  by  one  of  several   assignees  of  a  bankrupt  effectual,  when, 

ii.  179. 
admission  by  one  of  several  wrong-doers,  when  evidence  against  tlie 

rest,  iii.  1113. 
satisfaction  to,  effect  of,  iii.  803. 
partners,  fraud  by,  effect  of,  ib. 
satisfaction  to,  a  satisfaction  to  all,  when,  ii.  249. 
indorsers  of  bill,  ib. 
creditors,  tender  to,  iii.  1068. 

request  to,  ib. 
acceptance  by,  effect  of,  ii.  205. 
partners,  acceptance  by,  ii.  241. 
when  binding  on  the  rest,  ib. 
indorsement  by,  ii.  218. 
indorsers,  promise  by,  ii.  239. 
owners,  demand  of  goods  by,  iii.  1163. 
notice  to,  when  sufficient,  ii.  229.  258,  iii.  728,  729. 
act  by  one  of  several,  when  binding,  &c.  ii.  108. 
partners,  effect  of  the  bankruptcy  of  one,  iii.  802. 
non-joinder  of,  effect  of,  iii.  803. 

may  be  found  guilty  in  action  for  misfeasance,  ii.  28 G. 
satisfaction  to,  iii.  802. 
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ONE  OF  SEVERAL— contmned. 
action  by,  iii.  803. 
notice  to,  when  sufficient,  iii.  729. 
jointly  entitled,  discharge  by,  effect  of,  ii.  179. 
joint  creditors,  tender  to,  sufficient  as  to  all,  iii.  1070. 
trespassers,  admission  by,  effect  of,  iii.  1113. 

ONUS  PROBANDI, 

lies  on  the  party  who  alleges  the  affirmation,  i.  418. 

who  has  peculiar  means  of  knowledge,  i.  420. 

otherwise  where  the  negative  involves  a  criminal  omission,  ib. 

and  in  general,  where  the  law  presumes  the  affirmative,  ib. 
on  issue  on  plea  in  abatement,  i.  428. 
appeal  against  an  order  of  removal,  ib. 
against  an  order  of  bastardy,  ib. 
in  account,  ii.  18. 
in  replevin,  iii.  909. 
general  rule  as  to,  app.  i.  623. 

OPERATION  OF  LAW, 

assignment  by,  effect  of,  ii.  346. 
OPINION, 

of  underwriters,  admissibility  of,  iii.  887. 

agreement  to  be  bound  by,  effect  of,  ii.  116. 

OPINIONS, 

on  questions  of  skill  and  judgment,  ii.  517. 

as  to  genuineness  of  handwriting,  when  admissible,  ib. 

ORAL  EVIDENCE.     See  tit.  Parol  Evidence. 
priority  of  consideration,  i.  77. 
when  admissible  notwithstanding  written  evidence  on  same  point,  iii. 

790,  791. 
of  contract,  when  excluded,  i.  505. 
of  writing,  admissible,  when,  ib. 

ORDEAL, 

the  abolition  of  the  trial  by,  its  effect  on  the  trial  by  jury,  i.  7. 
the  trial  by  ordeal  partly  occasioned  by  inability  to  decide  by  circum- 
stances, i.  10. 
fell  into  disuse,  when,  i.  7. 
election  of,  app.  ii.  iii.  1497. 

ORDER, 

of  Lord  Chancellor  for  superseding  a  commission,  whether  admissible, 
ii.  607. 

of  court,  proof  of,  ii.  117. 

of  Judge,  proof  of,  i.  309. 

of  justices,  in  settlement  cases,  effect  of,  i.  294,  iii.  1006. 

of  justices,  when  m.ade  corruptly,  remedy  against,  ii.  588. 

form  of,  prescribed  by  a  statute,  must  be  used,  when,  ib. 

of  justices,  form  of,  ii.  593. 

should  pursue  the  words  of  the  statute,  ib. 

for  stopping  a  footway,  ii.  593. 

of  justices  to  collect  a  composition  in  lieu  of  statute  duty,  what  essen- 
tial to,  ii.  586. 

for  payment  of  labourers'  wages,  ib. 

for  wages,  what  essential  to  sue,  ib. 

of  sessions,  conclusive  when,  ii.  582. 

for  goods,  evidence  for  vendee,  when,  although  time  and  price  are  not 
mentioned,  ii.  790. 
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how  impeachable,  app.  ii.  iii.  1479. 
of  Chancellor,  validity,  ii,  124. 

ORDER  OF  COUNCIL, 

recognition    by,   that  particular  places  are  in  the  possession  of  an 
enemy,  is  an  evidence  of  the  fact,  iii.  123G. 

ORDER  OF  PROOF.     See  Onus  Probandl 
defendant  when  entitled  to  beg-in,  i.  428. 
justification,  i.  426. 
appeal,  ib. 

where  there  are  several  pleas  and  issues,  ib. 
by  different  defendants,  ib. 
in  case  of  several  issues,  app.  i.  627. 

ORDER  OF  REMOVAL, 

effect  of,  iii.  1005. 

ORDINARY, 

certificate  by,  effect  of,  i.  285. 

in  cases  of  marriage  and  bastardy,  i.  285,  286,  287,  288,  289. 

proof  of  right  to  pew,  against  the,  iii.  866. 

right  to  dispose  of  seats  in  a  church,  iii.  862. 

ORDINATION, 

proof  of,  in  case  of  marriage,  ii.  703. 

OUSTER, 

from  a  rectory,  not  proved  by  evidence  of  taking  tithes  only,  ii.  401. 
of  joint-tenant,  what  amounts  to,  ii.  430. 

OUTER  DOOR, 

not  to  be  broken  in  execution  of  civil  process,  when,  ii.  718. 

OUTLAWRY, 

competency  of  party  outlawed,  i.  97. 
malicious,  ii.  682. 

OUVERTURE  DE  LA  FACILITE, 

established,  when,  app.  ii.  iii.  1424, 

OVERCHARGES, 

by  agent,  principal  entitled  to  recover  for,  ii.  47. 

OVERSEER.     See  Churchwarden — Settlement. 
proof  of  appointment  of,  ii.  308. 
presumption  as  to  custody  of  appointment  of,  390. 
custom  to  appoint  separate,  ii.  358. 

evidence  of  request  to  a  surgeon  to  attend  a  pauper,  iii.  1299. 
a  trespasser  in  executing  distress  for  a  rate  illegally  made,  ii.  438. 
books  of  rates  to  be  kept  by,  i.  246. 
provisions  of  stat.  17  G.  2,  c.  38,  s.  14,  ib. 

of  42  G.  3,  c.  46,  as  to  parish  apprentices,  ib. 
proof  to  justify  appointment  of  overseers  for  a  subdivision,  iii.  750, 

751. 
whether  a  parish  can  have  the  benefit  of  the  stat.  of  Eliz.  is  a  question 

of  fact,  iii.  750. 
appointment  of,  may  be  by  parol,  iii.  751. 
action  against,  for  not  returning  surplus,  under  27  G.  2,  c.  20,  s.  2,  ib. 

for  money  lent,  ib. 

for  refusing  inspection,  &c.  iii.  752. 
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OYERSEER— continued. 

action  aguinst,  for  ^^u])plying  poor  with  provisions,  iii.  76vf. 
appointment  of,  how  questionable,  app.  ii.  iii.  1497. 
appointment  of,  in  a  pariah  containing  several  chapelries,  ib. 
refusing  to  deliver  up  book,  commitment  of,  591. 
omission  by,  to  sign  the  burgess  list,  ib. 

OVERSEERS  OF  PARISH, 
constitute  one  officer,  iii.  750. 

money  paid  by  request  of  one  of  several,  whether  recoverable  against 
all,  iii.  751. 

OVERT  ACT.     See  Treason. 

OWNER, 

declaration  by,  when  admissible  against  one  claiming  title  through 
him,  ii.  33. 

OWNER  OF  LAND, 

guilty  of  a  nuisance  when,  in  digging,  iii.  743. 

OWNERS  OF  PACKET 

employed  by  Government,  liable  for  stores  ordered  by  captain,  iii. 
1301. 

OWNERSHIP, 

acts  of,  evidence  to  prove  title,  iii.  1125,  1126. 

on  other  lands,  when  evidence,  ib. 

acts  of  necessity  for,  to  give  weight  to  ancient  documents,  i.  68. 

proof  of,  on  charge  of  larciny,  ii.  607. 

of  propert}',  proof  of,  on  indictment  for  obtaining,  &c.  ii.  456. 

of  dwelling-house  in  case  of  burglary,  ii.  280. 

PARCEL  OR  NOT, 

provable  by  extrinsic  evidence,  iii.  773,  774. 

PACKER, 

lien  of,  ii.  649. 

PARDON, 

promise  of,  does  not  take  away  competency,  ii.  11. 

effect  of  statutes  which  entitle  offender  to  a  pardon  on  discovery,  &c. 

ib. 
justice  of  peace  has  no  authority  to  promise  pardon,  ib. 
effect  of,  to  restore  competency,  J.  100. 
7  &  8  G.  4,  c.  28,  s.  13,  provisions  of,  101. 
9  G.  4,  c.  12,  s.  3,  provisions  of,  ib. 

PARENTS 

may  give  evidence  to  bastardise  issue,  ii.  10. 

PARISH, 

variance  in  description  of,  i.  465. 
parish  books,  when  evidence,  i.  245. 
vestry-book,  entry  in  as  to  a  pew,  ib.  ^ 

book  from  parish  chest  not  evidence  to  prove  parish  certificate,  i.  246. 
election  of  treasurer  of,  i.  245. 
of  rates  and  assessments,  i.  246. 
of  parish  apprentices,  ib. 
variance  from  description  of,  i.  468,  469. 
evidence  of  conspiracy  to  charge,  ii.  330. 

proof  of  cause  of  action  within  a  particular  parish  in  a  penal  action, 
iii.  848. 
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PARISHIONERS, 

rated,  admissions  by,  ii.  '28. 

liability  of,  on  order  to  repair  a  church,  iii.  1172. 

PARISH  REGISTER, 

when  admissible,  i.  "243. 
proof  of,  i.  22.  228.247. 

PARLIAMENT,  ,  .  ,.      ,«, 

a  member  of,  not  examinable  as  to  what  has  passed  in  parliament, 

i.  185. 
journals  of,  evidence  of,  i.  228. 
prorogation  of,  noticed  by  courts,  i.  508. 

member  of,  act  of  bankruptcy,  ii,  194.  . 

certificate  by  Speaker  of  House  of  Commons,  under  3  Vict.  c.  9,  is 

conclusive,  app.  ii.  iii.  1498. 

PARLIAMENTARY  SURVEYS, 

under  the  Commonwealth,  admissibility  of,  i.  237. 
evidence,  when,  iii.  1091. 

PAROL  EVIDENCE, 

admission  of,  with  reference  to  written  evidence,  in.  752. 
general  principle,  ib. 
general  rules,  iii.  752,  763. 
not  admissible 

to  supersede  written  evidence,  iii.  753. 

by  supplying  a  defect,  &c.  ib. 

apparent  and  latent  ambiguities,  iii.  755. 

apparent  ambiguity,  Avhat  within  the  rule,  ib. 

not  admissible  to  remove  an  apparent  ambiguity,  iii.  755. 

nor  to  contradict  or  vary  the  meaning  of  a  written  agreement,  lu. 
757,  758. 

or  to  extend  or  limit  the  terms  of  a  written  agreement,  ib. 

nor  to  contradict  it,  ib. 

nor  to  extend  or  limit  its  terms,  ib. 

nor  to  contradict  the  consideration  expressed,  ib. 

although  a  further  consideration  may  be  proved,  ib. 

nor  to  add  an  exception  or  qualification,  ib. 

nor  to  show  a  difference  prior  or  contemporary  agreement,  ib. 

nor  to  add  to  the  terms,  iii.  760. 

nor  to  alter  the  legal  operation  of  an  agreement,  iii.  761. 

nor  to  alter  the  terms  of  a  will,  ib. 

nor  to  explain  the  intention  of  a  testator,  ib. 

nor  to  vary  the  legal  construction  of  a  will,  iii.  762. 

situation  and  circumstances  of  the  testator,  when  admitted  to  aid 
the  construction  of  a  will  of  personality,  iii.  764. 

but  not  admissible  to  support  a  construction  ^different  from  that 
which  the  words  themselves  imply,  iii.  764,  765. 

admissible  to  disprove  an  instrument,  ib. 

in  case  of  fraud,  ib. 

by  showing  its  illegality,  iii.  766. 

to  prove  mistake,  iii.  766,  767. 

to  discharge  a  written  instrument,  iii.  768. 

admissible^  in  aid  of  written  evidence,  ib. 

to  establish  it  in  evidence,  ib. 

to  apply  its  terms,  ib. 

to  remove  a  latent  ambiguity,  iii.  768,  769,  770,  771,  772. 

to  show  whether  parcel  or  not,  iii.  773. 
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PAROL  EVIDE'N CE— continued. 

to  explain  ancient  charters,  iii.  775. 

where  tlie  terms  are  doubtful,  ib. 

otherwise  where  the  words  are  plain,  ib. 

and  otherwise  of  private  deeds,  iii.  778. 

to  explain  mercantile  contracts,  ib. 

to  annex  customary  incidents,  iii.  781. 

to  rebut  a  presumption,  iii.  783,  784. 

secus,  where  the  revocation  is  by  act  of  law,  iii.  784. 
as  to  the  state  and  circumstances  of  a  testator,  admissible  when,  iii. 

784. 
for  the  purpose  of  determining  the  meaning-  of  the  testator's  words, 

iii.  785. 
independent  force  and  effect  of,  ib. 
admissible  conjunctively  with  written,  when,  ib. 

written,  when  exclusive,  ib. 
matters  of  record,  iii.  78G. 
examinations  of  prisoners,  ib. 
official  returns,  ib. 
not  exclusive,  when,  ib. 

entry  in  parish  register,  ib. 

proclamations,  ib. 

gazette,  ib. 

receipts,  ib. 

confession,  when,  ib. 
as  to  what  facts  inconclusive  inter  partes,  ib. 

in  case  of  record,  iii.  786. 

facts  which  consist  with  the  instrument,  iii.  788. 

consideration,  iii.  788,  789. 

variation  of  contract  within  statute  of  frauds  by  subsequent  oral 
agreement,  iii.  789. 

as  to  a  further  and  more  general  agreement,  ib. 

as  to  a  collateral  and  distinct  contract,  ib. 

to  show  a  substitution  of  contract,  ib. 
inconclusive  against  strangers,  when,  iii.  790. 

judgment  in  rem.  conclusive,  ib. 

record  admissible,  but  not  conclusive,  ib. 
ag-ainst  an  accessory,  ib. 

agreement  or  deed,  ib. 
general  rule  as  to  independent  operation,  iii.  790,  791. 
when   letters  are   dubious,    without   the  aid    of  extrinsic   evidence, 

their  meaning  is  to  be  ascertained  by  a  jury,  iii.  793. 
a  defective  instrument  may  be    used  conjunctively  with  parol   evi- 
dence, when,  ib. 
to  prove  time  of  holding  admissible,  when,  ii.  363. 
what  sufficient  to  exclude  in  action  for  use  and  occupation,  iii.  1 178. 
inadmissible  to  vary  contract  apparent  on  bill,  ii.  241. 
of  foreign  law,  when  admissible,  ii.  459. 
admissible  to  apply  a  verdict  or  judgment,  i.  265. 
when  admissible  to  remove  an  ambiguity  in  the  case  of  a  Avill,  iii. 

1269. 
inadmissible  when,  as  superseding,  &c.  app.  ii.  iii.  1498. 
to  contradict,  &c.  ib.  1398. 
in  the  case  of  a  will,  ib.  1499. 
as  explanatory,  ib. 
in  case  of  fraud,  ib.  1500. 
ii,s  collateral,  ib. 
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PARSON.     See  Quare  Impedit — Rector. 

title  of,  to  the  chief  seat  in  a  chancel,  iii.  864. 

PART,  . 

if  part  of  entire  document  be  read,  the  whole  is  evidence,  i.  414. 
proof  of,  when  sufficient,  iii.  1122. 

in  pleadings  in  trespass,  ib.  i    i     •••   i  i    n 

in  trespass,  sufficient  to  take  possession  of  part  for  the  whole,  ui.  1 100. 
of  an  entire  claim  not  transferable,  app.  ii.  iii.  1501. 

PART  ASSIGNMENT, 

act  of  bankruptcy,  when,  ii.  139. 

PART  DELIVERY, 

effect  of,  in  action  on  sale  of  goods,  iii.  1212. 

PART  OWNER, 

admission  by,  effect  of,  ii.  32. 

lien  of,  ii.  649. 

are  partners,  when,  iii.  801.  ... 

proof  of  being-,  by  the  register,  in  the  case  of  a  ship,  app.  n.  i"-  l^l- 

underAvriter  liable  to,  after  receiving-  amount  of  loss  on  policy,  lu.  892. 

PART  PERFORMANCE.     See  Assumpsit. 

takes  a  case  out  of  the  statute  of  frauds,  when,  ii.  490. 

PARTES  FINIS  NIHIL  HABUERUNT, 

plea  of,  ii.  458. 
PARTIAL, 

proof,  when  sufficient,  i.  432. 
insufficient  where  the  allegation  is  entire,  i.  401. 
insufficient,  when,  i.  438. 
proof  of  justification,  ii.  319. 
of  plea,  &c.,  effect  of,  in  trespass,  iii.  1122. 

PARTIAL  FAILURE, 

of  consideration,  when  a  defence,  ii.  243. 

PARTICEPS  CRIMINIS, 

is  competent  as  a  witness,  ii.  10. 

excluded  from  recovering,  when,  ii.  96. 

who  considered  to  be,  in  an  action  of  money  had  and  received,  ii.  ib. 

general  rule,  ii.  96. 

PARTICULARS, 

affidavit  for,  app.  ii.  iii.  1501. 

granted,  when,  ib. 

in  case  of  an  indenture,  ib. 

rule  of  courts  as  to,  iii.  793. 

defects  in,  iii.  794. 

effect  of,  by  way  of  admission,  iii.  795. 

refused,  when,  app.  ii.  iii.  1501. 

sufficiency  and  effect  of,  ib.  1502. 

amendment  of,  ib.  1504, 

PARTICULARS,  BILL  OF, 

object  of,  iii.  793. 

sufficiency  of,  iii.  794. 

objection  to  defective  particulars,  ib. 

how  taken,  ib. 

defect  in,  ib. 

when  immaterial,  iii.  795. 

5  Y  4 
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PARTICULARS,  BILL  OF—co?iti7incd. 

effect  of,  by  way  of  lulmission,  iii.  795. 

hoAV  far  restrictive,  iii.  790. 

plaintiff  may  claim  beyond  the  particulars  on  defendant's  evidence, 

ib. 

effect  of  omission  to  deliver  particulars,  iii.  797* 
of  breaches  of  covenant  in  ejectment,    ii.  421. 
of  objections  to  title,  iii.  1192. 
of  set-off,  time  of  objecting-  to,  iii.  997. 
interest  recoverable  though  not  mentioned  in,  ii.  241. 

PARTIES, 

admission  bj'.     See  tit.  Admission. 

ground  of  their  incompetency,  iii.  797. 

party  allowed  to  be  examined,  when,  ib. 

corporator,  ib. 

inhabitants  of  parish,  &c.  iii.  798. 

party  to  the  recoi  d,  ib. 

acquittal  of  co-defendant  against  whom  there  is  no  evidence,  iii.  799. 

co-defendant  cannot  be  examined  by  a  plaintiil,  ib. 

competent  for  a  co-defendant  when,  ib. 

defendant  in  tjectment  after  judgment  by  default  competent  for  either 

party,  ib. 
co-defendant  in  assumpsit,  after  judgment  by  default,  not  competent 

for  defendant,  iii.  799,  800. 
otherwise  when  he  has  pleaded  bankruptcy,  and  plaintiff  has  entered 

a  nolle  pros.,  iii.  799. 
variance  as  to  parties,  i.  417,  iii.  799,  800. 
direction  of  court  of  equity  to  examine  a  party,  ii.  796. 
to  an  action,  iii.  797,  798. 

in  case  of  contract,  iii.  802. 
action  may  be  brought  in,  the  name  of  the  agent  by  whom  the  contract 

was  made,  or  of  the  principal,  ib. 
plaintiffs  in  action  on  the  case,  ii.  297. 
variance  from  allegation  of,  i.  473,  474. 
in  case  of  principal  and  agent,  ib. 
power  to  examine,  extent  of,  ii.  118. 
in  case  of  bankruptcy, 

suit  by  assignees  of  a  bankrupt  partner,  ii.  802. 
to  bill  of  exchange,  variance  from  allegation  of,  i.  490. 
incompetency  of,  iii.  797. 
one  of  several,  acquittfil  of,  iii.  798. 
several  may  sue,  when,  although  the  contract  be  with  one  only,  iii. 

801. 
in  action  on  case,  ii.  297. 

acquittal  of  prisoner  in  felony  to  make  him  a  witness  against  others, 
app.  ii.  iii.  1504. 

PARTNERS, 

identified  in  law,  to  what  extent,  iii.  800. 
presumption  as  to  mutual  authority  to  act,  ib. 

how  rebutted,  ib. 
rules  of  evidence  as  to,  on  what  considerations  founded,  iii.  801. 
action  by  several,  ib. 
proof  of  partnership,  ib. 
assignees  of  partners,  action  by,  iii.  802. 
satisfaction  to  one  of  several,  iii.  80-3. 
act  of  one  of  several  binding  on  the  rest,  ib. 
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PARTNERS— confmwerf.  .  ... 

illegal  act  of  one  affects  the  other  who  sues  jointly  with  him,  lu.  803. 
non-ioinder  of  partner  a  ground  of  nonsuit,  ih. 
a  retired  partner  need  not  be  joined,  though  his  name  be  used,  ib. 
action  against  several  partners,  iii.  804. 

proof  of  partnership,  iii.  804,  805,  806. 
admission  by  one  of  several,  iii.  805,  806. 
defence  by,  iii.  809. 

proof  of  notice  not  to  trust,  iii.  810. 
of  fraud  and  covin,  ib. 
dissolution  of  partnership,  iii.  811. 
proof  of  notice  of,  iii.  812,  813, 
when  unnecessary,  iii.  813. 
proof  in  answer  to  notice,  ib. 
proof  of  non-joinder  on  plea  in  abatement,  in.  814. 
joinder  of  demands,  ib. 
actions  inter  se,  &c,  iii.  815. 
evidence  of  balance  struck,  ib. 
implied  promise,  ib.  r         u 

notice  of  dissolution  evidence  of  the  fact,  ib. 
competency,  ii.  4.  ,  .. 

action  by  asrainst  another,  when  maintainable,  u.  99. 
authority  of  one  of  several  to  bind  the  rest,  ii.  205. 

by  drawing  of  bill,  &c.  ib.  . 

admission  or  declaration  by  one  of  several,  when  evidence,  ii.  31. 
answer  of  in  equity,  i.  332. 
may  set  off  debt,  when,  iii.  995. 
evidence  of  secret  partner  not  admissible,  n.  2. 
notice,  <fec.  to  one,  when  suificient,^ii.  108. 
deceased,  receipt  of  money  by,  ii.  79. 
deceased,  when  unnecessary  to  name,  ii.  94. 
admission  by,  ii.  31. 
iiat  against,  ii.  123. 
effect  of  fraud  by  one,  ii.  152. 
actions  between,  in  respect  of  balance,  u.  99. 
implied  authority  of,  ii.  204. 
liability  on  promissory  note,  ii.  2. 
proof  of  being,  app.  ii.  iii-  1505. 
pleading  account  as  to  deceased  partner,  ib. 
action  by  public  officer,  ib. 
by  Bank  of  England,  action  by,  ib.  1506. 
by  one  of  several,  ib. 
actions  against,  notice,  ib.  1507. 
against  several,  ib.  u    i  -no 

proof  of  by  representation  made,  &c.  ib.  Io08. 
defence,  illegality,  &c.  ib.  1509. 
actions  for  calls,  ib. 
under  Railway  Act,  ib.  1511. 
liability  of,  iiiter  se,  ib. 
execution  against,  ib.  1512. 
conspiracy,  ib. 

PARTNERSHIP,  . 

proof  of  in  action  by  several  partners,  u.  o9. 
proof  of,  when  a  bar,  ii.  100. 
dissolution  of,  iii.  812. 
proof  of,  iii.  804. 
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PARTNERSHIP  PROPERTY, 

interest  in,  under  execution  against  property  of  one,  iii.  803. 

PARTY, 

may  be  bound  by  deed  without  sealing,  when,  ii.  377. 
admission  by  in  evidence,  ii.  28. 

admissions  by  party  on  record  always  evidence  against  him,  ib. 
really  interested,  admission  by,  ib. 

in  case  of  indemnity,  ii.  29. 

action  on  policies,  ib. 
not  allowed  to  discredit  his  own  witness,  i.  215. 
but  in  some  cases  allowed  to  contradict  him,  i.  216. 
liability  of  for  negligence  of  agent,  ii   286. 

action  for  negligence  should  be  brought  against  the  principal,  ii.  284. 
identified  in  situation  and  interest,  administration  by,  i.  34. 
attending  execution,  liable  when,  iii.  1140. 

PARTY-WALL, 

evidence  of,  iii.  1126. 
property  in,  iii.  1127. 

PASTURE, 

common  of,  ii.  314. 

proof  of  right  of  common  of,  ii.  316. 

PATENT.     See  Privilege. 

recital  of  surrender  of,  ii.  21. 

consideration  paid  for,  whether  recoverable,  the  patent  being  void,  ii. 
90,  91. 

PATENTEE, 

title  of  proof  by  exemplification,  iii.  957. 

PAUPER, 

legal  obligation  to  maintain,  ii.  69. 
action  for  medical  attendance  on,  ib. 
evidence  of  conspiracy  to  marry,  &c.  ii.  330. 

ex  parte  examination  of,  not  evidence  in  a  settlement  case,  ii.  438. 
does  not  occupy  parochial  house  as  tenant,  i.  437. 
liability  of  parish  overseer  for  attendance  on  by  parish  surgeon,  iii. 
1299. 

PAWNBROKERS, 

contract  by,  when  illegal,  app.  ii.  iii.  1512. 
charges  by,  what  allowed,  ib. 

PAYEE  OF  BILL, 

proof  in  action  by,  ii.  222. 

PAYMENT, 

evidence  under  the  general  issue,  when,  iii.  818. 

onus  probandi  lies  on  party  seeking  to  discharge  himself,  ib. 

direct  evidence  of,  iii.  819. 

to  an  agent,  ib. 

proof  of  his  authority,  iii,  820. 

mode  of  payment,  ib. 

by  a  bill  or  note,  &c.  iii.  822. 

remittance  of  bill  by  post,  iii.  822,  823. 
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PAYMENT — continued. 

by  compulsion  of  law,  effect  of,  iii.  8-23. 
presumptive  evidence  of,  ib. 

transfer  oi  moxiey  primd  facie  evidence  of  payment,  ib. 
presumption  from  lapse  of  time,  ib. 
receipt  for  later  rent,  iii.  824. 
application  of  payment,  ib. 
to  be  made  by  the  debtor,  ib. 
in  default  may  be  made  by  the  creditor,  ib. 
application  by  the  law,  ib. 

paj-ment  after  ceasing  to  trade,  ib. 

new  and  old  debts,  iii.  826. 

legal  and  equitable  claim,  ib. 

retiring  partner,  ib. 

surety,  ib. 

to  broker,  by  one  indebted  in  respect  of  goods  of  several  vendors, 

ib. 
legal  and  illegal  claim,  iii.  826,  827. 
solvit  ad  diem,  ib. 

payment  of  money  into  court,  iii.  828. 
effect  of  it,  iii.  828,  829,  830,  831,  832. 
in  an  action  of  covenant,  ib. 
taking  money  out  of  court,  iii.  832. 
not  conclusive  to  show  that  no  more  was  due,  ib. 
money  paid  into  court  not  recoverable,  ib.  ^ 

to  a  bankrupt.     See  Bankrupt. 
plea  of  solvit  post  diem,  proof  of  under,  ii.  270. 
may  be  alleged  in  money,  although  the  vendor  took  a  chattel  in  part 

payment,  iii.  1241. 
of  money,  proof  of,  in  an  action  by  a  surety,  iii.  1060. 
by  bill  of  exchange,  effect  of,  ii.  265. 
by  notes  payable  to  third  person,  ii.  266. 
under  legal  authority,  protected  when,  i.  288. 
enforced  by  coercion  of  law,  valid,  ii.  182. 
is  protected  when  made   under  a  legal  compulsory  authority  at  the 

time,  ii.  443. 
notwithstanding  subsequent  revocation,  ib. 

to  one  who  has  obtained  probate  under  a  forged  will,  is  good,  ib. 
for  goods  bought  of  bankrupt,  when  protected,  ii.  169. 
under  forged  order  no  discharge,  ii.  250. 

by  dishonoured  bill,  does  not  bar  an  action  for  the  goods  sold,  iii.  1216. 
by  bill  or  note,  when  a  satisfaction  of  the  debt,  ii.  265. 
constructive,  ii.  74. 
authority  to  receive,  ii.  43. 

to  sheriff  by  debtor  in  execution,  not  valid,  iii.  1023. 
to  the  agent  of  the  vendor  discharges  the  principal,  when,  iii.  819. 
voluntary,  will  not  support  an  action,  ii.  87.  92. 
party  paying  may  tender  receipt  and  demand  payment  for  the  stamp, 

iii.  954. 
right  to  begin,  app.  ii.  iii.  1513. 
proof  as  to,  under  particular  pleas,  ib. 
admission  by  particulars,  ib.  1514. 
by  whom,  &c.  ib. 
to  whom,  &c.  ib. 
evidence  of  the  fact  of,  ib. 
presumptive  evidence  of,  ib.  1515. 
application  of,  ib. 
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PAYMll^T—contimted. 

in  reduction  of  damages,  app.  ii.  iii.  1510. 

into  court,  plea  of,  ib. 

admission  by,  ib. 

must  in  all  cases  be  pleaded,  iii.  828. 

by  defendant  of  debt  and  costs  a  discharge,  when,  ii.  689. 

effect  of  bill  of  exchange,  ii.  2G4. 

new  rules  as  to  pleading,  iii.  818. 

must  be  pleaded  in  bar,  ii.  105. 

authority  to  receive,  presumable  when,  ii.  42. 

what  sufficient  under  the  bankrupt  Act,  s.  82,  ii.  171. 

of  debt  by  debtor  in  execution  a  defence,  when,  iii.  1022. 

of  rent,  plea  of,  satisfied  by  proof  of  payment  to  landlord's  mortgagee, 

iii.  974. 
to  wife,  when  sufficient,  iii.  975. 

PAYMENT  OF  MONEY  INTO  COURT, 

admits  the  character  in  which  plaintiff  sues,  ii.  14. 
on  covenant  admits  the  deed,  i.  371. 

PAYMENT  OF  RENT, 

evidence  of  seisin,  ii.  458. 

PEACE, 

admission  made  for  purpose  of,  ii.  26. 

offer  for  purpose  of  buying,  not  adnassible,  ii.  239. 

PEACEABLE  ENTRY 

is  justifiable,  ii.  459. 

PEACE  OFFICER.     See  Constable— Warrant. 
execution  of  warrant  by,  ii.  596,  597. 
proof  of  being,  ii.  307. 

PEDIGREE, 

requisites  to  be  proved,  iii.  832. 
presumptive  evidence  of,  iii.  833. 

cohabitation,  &c.  ib. 

declarations,  iii.  834. 

by  whom  made,  ib. 

proof  of  death,  iii.  835. 

absence  of  suspicion,  iii.  835,  836. 

declaration  made  post  litem  viotam,  iii.  837. 

lis  mota  what  for  this  purpose,  iii.  838. 

necessary  to  prove  knowledge  of  the  lis  mota  by  the  declarant,  ib, 

distinctions  between  traditionary  declarations  in  matters  of  pedigree, 
and  those  relating  to  ancient  rights,  iii.  841. 

declarations  as  to  what  facts  admissible  in  questions  of  pedigree,  ib. 

answers  in  equity,  iii.  836. 

deposition  in  equity,  ib. 

entries  in  family  bible,  iii.  836,  837. 

other  written  entries  and  descriptions,  iii.  842,  843. 

bill  in  chancery,  iii.  842. 

inscriptions  on  rings  and  tomb-stones,  &c.  ib. 

papers  found  in  drawer  of  person  last  seised,  ib. 

general  reputation,  iii.  843,  844,  845. 

proof  of  death,  iii.  845. 

competency,  ib. 

declarations  of  persons  deceased,  ib. 
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PEDIGREE — continued. 

not  provable  by  bill  in  equity,  i.  331. 
depositions,  when  evidence  of,  ib. 

mere  extract  from  records  of  Herald's  College  not  admissible,  i.  250. 
proof  of  by  a  judgment,  i.  297. 

principle  on  which  reputation  is  admitted  to  prove,  i.  29. 
probate  of  will,  admissibility  of,  app.  ii.  iii.  1517. 
funeral  certificate,  ib. 

PEER, 

entitled  to  benefit  of  clergy  without  burning  in  the  hand,  i.  98. 

plea  of  misnomer  by,  ii.  3. 

proof  of  title  by,  app.  ii.  iii.  1517. 

description  of  in  an  indictment,  ib.  1519. 

PEERAGE, 

plea  of,  ii.  3. 

proof  of  title  to,  app.  ii.  ii.  1517. 

PEERS,  HOUSE  OF, 

the  only  tribunal  to  determine  claims  to  dignities,  app.  ii.  iii.  1510. 

PENAL  ACTION, 

particulars  of  proof,  iii.  846. 
onus  probandi,  in  case  of  negative,  ib. 
averment  of  contract,  ib. 
apprenticeship,  ib. 
variance,  ib. 
time,  ib. 

amount  of  penalties,  iii.  847. 
county,  ib. 
sale  of  coals,  iii.  848. 

driving  distress  out  of  hundred,  ib. 
usury,  ib. 
non-residence,  ib. 
change  of  venue,  ib. 
parish,  variance,  ib. 

description  by  popular  name,  iii.  849. 
commencement  of  action,  ib. 
defence,  iii.  850. 

proviso,  exception,  ib. 
recovery  by  third  person,  ib. 
competency,  ib. 
former  recovery,  ib. 
prohibited  goods,  app.  ii.  iii.  1521. 
slaves,  ib.  1522. 

proof  of  negative,  when  necessary,  ib.  1510. 
hawker,  sale  by,  ib. 

fraudulent  removal,  general  issue,  ib.  1620. 
harbouring  goods,  ib. 
master  of  ship,  ib. 
officer,  ib. 
overseer,  ib.  1521. 
pilot,  ib. 
plays,  ib. 
post-office,  ib. 
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PENALTY, 

question  whether  penalty  intended,  on  what  it  depends,  iii.  8.j1. 

form  of  the  instrument,  ib. 

intention  of  parties,  ib. 

intention  to  be  collected  from  the  instrument,  iii.  852. 

amount  not  decisive,  ii.  121. 

recovery  of  against  servant,  bar  to  an  action  for  seducing,  ii.  300. 

PENCIL, 

indorsement  in,  ii.  234. 

PERAMBULATION, 

evidence  of  boundary,  i.  33.     See  Boundary. 
admissible  to  prove  boundary,  when,  app.  i.  602. 

PERFORMANCE, 

averment  and  proof  of.     See  Assumpsit. 

of  works,  a  condition  precedent  to   the  right  to  recover  the  price,  iii. 

1303,  1304. 
proof  of,  in  action  for  work  and  labour,  iii.  1303. 

PER  FRAUDEM, 

replication  of  to  plea  of  outstanding  bonds,  ii.  452,  453. 

PERJURY, 

indictment  for,  iii.  854. 
particulars  of  proof,  ib. 

authority  to  administer  the  oath,  ib. 

occasion  of  administering  the  oath,  iii.  855. 
variance  from,  iii.  857. 

proof  of  taking  the  oath,  ib. 

identity  of  defendant,  iii.  856,  857. 

variance  as  to  the  oath,  iii.  857,  858. 

substance  and  effect  of  matter  sworn,  iii.  858. 

omission  to  prove  the  whole,  ib. 

averments  and  innuendos,  iii.  859. 

materiality  of  matter  sAvorn,  ib. 

falsity  of  matter  sworn,  ib. 

proof  of  one  assignment  sufficient,  iii.  860. 

proof  of  corrupt  intent,  ib. 

subornation,  ib. 

proof  in  defence,  ib. 

competency,  ib. 

proof  on  indictment  against  a  bankrupt  for,  ii.  190. 

proof  of  abatement  of  action,  ii.  4. 
rude  and  uneducated  nations  most  addicted  to,  i.  10. 
proof  on  indictment  for,  app.  ii.  iii.  1522. 
defendant  may  show  abatement  of  action,  &c.  ii.  4. 
indictment  against  bankrupt  for,  ii.  190. 

PERMISSION 

to  occupy,  evidence  of,  iii.  1177,  1178. 

PERSON  LAWFULLY  AUTHORIZED, 

who  is  a,  within  the  provisions  of  the  statute  of  frauds,  ii.  485. 

PERSONAL  ESTATE, 

shares  in  water-works  company,  app.  ii.  iii.  1523. 
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PERSONAL  RESPONSIBILITY, 

of  trustees  of  roads  taken  away,  iii.  1172. 

PERSONALTY, 

title  to,  after  annexation  to  the  freehold,  iii.  866. 

PERSONATION, 

effect  of,  in  forgery,  ii.  463. 

PETITIONING  CREDITOR, 

cannot  dispute  the  amount  of  the  debt,  ii.  175. 

PETIT  TREASON.     See  Murder. 

PEW, 

right  to,  recognised  merely  as  an  easement  appurtenant  to  a  messuao-e, 
iii.  861.  ° 

right,  how  obtained,  iii.  862. 

proof  by  faculty,  ib. 

indirect  by  evidence  of  use,  iii.  863,  864. 

aisle  in  a  church,  lord  of  a  manor  may  prescribe  for,  ib. 

seat  in  body  of  church,  householder  may  prescribe  for,  iii.  864. 

or  claim  by  faculty,  ib. 

so  for  seat  in  the  chancel,  ib. 

aisles,  lesser  chancels  and  chapels,  how  regarded  by  the  law,  ii.  430. 

aisle  or  chapel  may  be  part  of  private  fieehold,  ib. 

right  to  pew  in  body  of  church  cannot  be  claimed  by  resident  in  ano- 
ther parish,  ib. 

secus  of  a  seat  in  an  aisle,  ib. 

presumptions  as  to  faculties,  iii.  863,  864. 

severable  by  contract,  when,  iii.  865. 

evidence  in  action  for  disturbance  of,  ib. 

incumbent  may  maintain  trespass  for  disturbance  of  the  freehold  of, 
from  the  body  of  the  church,  iii.  866. 

action  for  disturbance  of,  ii.  395. 

action  for  disturbing  possessor's  title,  when  sufficient,  app.  ii.  iii.  1523. 

PHYSICIAN, 

one  who  signs  himself  m,  d.,  concluded  by  his  representation,  ii.  22. 
examinable  as  to  confidential  communications,  ii.  322. 
proof  of  being,  ii.  307. 

PILOT, 

negligence  of,  effect  of,  iii.  739. 

PILOT  ACT, 

Stat.  52  G.  3,  c.  39,  s.  30,  provisions  of,  iii.  739. 
owner  or  master  not  liable  for  negligence  of  pilot,  ib. 
effect  of,  as  to  the  liability  of  the  master  of  a  vessel,  ib. 

PIRACY.     See  Privilege. 

PISCARY, 

common  of,  ii.  314. 

PLACE, 

allegation  of,  formal  when,  i.  465. 

in  doubtful  cases  ascribed  to  venue,  ib. 

description  of,  when  it  may  be  regarded  as  surplusage,  i.  465,  466. 

allegation  of,  when  descriptive,  i.  467,  468. 

in  action  against  a  carrier,  i.  467. 

trespass,  i.  468. 
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PLACE — continued. 

of  prcnnses  in  other  cases,  i.  468. 
parish,  i.  469. 
execution  of  deed,  variance  from,  effect  of,  i.  486. 

PLACE  IN  WHICH, 

meaning  of,  iii.  1124. 

PLACE  OF  DEPOSIT, 

what  to  be  considered  the  proper,  app.  i.  608. 

PLAINTIFF, 

negligence  by,  excludes  an  action  for  a  nuisance,  when,  iii.  741.  746. 

PLEA, 

to  declaration,  effect  of  in  evidence,  i,  377. 

admission  of  fact  alleged  in,  effect  of,  ii.  1 9,  20. 

oi puis  darrein  continuance,  ii.  183. 

delivery  of  without  notice,  &c.  ii.  124. 

denying  plaintiffs  to  be  assignees,  effect  of,  iii.  173. 

not  evidence  to  prove  a  fact  denied  in  another  plea,  iii.  997, 

PLEADINGS, 

at  law,  admissibility  of,  i.  337. 

elements  of,  i.  3. 

admission  in,  i.  499. 

traverse  of  prescriptive  right  claimed  as  appurtenant  to  an  ancient 

messuage,  admits  the  seisin,  iii.  1258. 
allegation  in  one  count  not  evidence  to  prove  fact  stated  in  another, 

i.  337. 
protestation,  use  of,  i.  338. 
pleadings,  office  of,  i.  3. 
what  matters  are  admitted  by,  i.  490. 
not  admissible  as  evidence,  app.  i.  613. 

PLEDGE, 

of  goods,  under  stat.  4  G.  4,  c.  83,  ii.  42. 

PLENE  ADMINISTRAVIT, 

on  issue  Avhen  on  plea  of,  it  lies  on  the  plaintiff  to  prove  oss"'-^  i    1 '  9. 
proof  under  plea  of,  ii.  447. 
evidence  to  support  the  plea,  ii.  449. 
evidence  under,  ii.  445. 

PLURAL  AND  SINGULAR, 

variance  between,  i.  488, 

POLICY, 

exclusion  of  evidence  on  grounds  of,  i.  70. 

witness  not  to  disclose  names  of  those  to  whom  information  has  been 

given  of  practices  against  the  state,  i.  71. 
nor  to  prove  the  accuracy  of  a  map  of  the  Tower,  ib. 
nor  to  disclose  official  communications,  i,  72. 
nor  minutes  taken  before  the  privy  council,  ib, 
nor  letters  written  to  a  secretary  of  state,  ib. 

examination  as  to  what  facts  excluded  on  the  ground  of,  i.  184,  185. 
exclusion  of  evidence  on  grounds  of,  i.  70. 
in  case  of  husband  and  wife,  ib. 
confidential  communications,  ib, 
extent  of  the  privilege,  i.  71.     See  vol.  ii.  tit.  Confidential  Communi- 

cation. 
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witness  not  bound  to  criniinnte  liinisclf",  i.  71. 
grounds  of  state  policy,  ih. 

POLICY  OF  INSURANCE, 

particulars  of  proof,  iii.  8G0. 
policy,  proof  of,  ib. 
signing  of,  il). 
by  agent,  ib. 
alteration  of,  iii.  8(37. 
construction  of,  ib. 
interest,  proof  of,  ib. 
in  case  of  sliip,  iii.  8C8. 
possession  evidence  of  ownersliip,  ib. 
when  disproved  by  register,  ib. 
proof  by  register,  Avhen  essential,  ib. 
proof  by  evidence  of  transfer,  ib. 
requisitions  of  registry  acts,  iii.  8G8,  8()9. 
object  of  the  registry  acts,  iii.  870. 
neglect  to  comply  with  registry  acts,  ib. 
transfer  to  another  port,  iii.  8G9. 
registry  not  evidence  of  ownership,  iii.  870 
evidence  to  disprove  ownership,  ib. 
interest  in  goods,  iii.  871. 
variance  in,  proof  of,  iii.  872. 
inception  of  risk,  iii.  87.3. 
deviation,  effect  of,  ib. 
warranty,  compliance  with,  iii.  871. 
legality  of  voyage,  iii.  875. 
license,  ib. 
proof  of  loss,  iii.  876. 

presumptive  evidence  of,  iii.  878. 
by  capture,  iii.  879. 
foreign  sentence,  ib. 
books  at  Lloyd's,  ib. 
barratry,  ib. 

amount  of  loss,  iii.  880. 
abandonment,  ib. 

notice  of,  ib. 
form  and  manner  of  the  notice,  iii.  881. 
partial  notice  may  be  recovered  under  allegation  of  totiil   los^;,  iii. 

880. 
adjustment,  ib. 

effect  of,  iii.  88.3. 
money  paid  under  knowledge  of  facts  not  recoverabl*!,  iii    r-'M-',. 
action  to  recover  premium,  ib. 
defence,  ib. 
fraud,  ib. 

suppression  of  material  fact,  iii.  88G. 
breach  of  warranty,  iii.  889. 
proof  of,  ib. 

presumptive  evidence  that  the  ship  was  not  neutral,  iii.  890. 
sentence  of  condenmation,  ib. 
on  what  points  conclusive,  iii.  891. 
general  inference  fiom  the  decisions,  ib. 
illegality  of  the  voyage,  ib. 
return  of  part  of  premium,  eflect  of,  iii.  892. 
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POLICY  OF  mSVRA'NCE-^contlnncd. 

liability  of  insurer  to  principal,  iii.  892. 

after  total  loss  and  adjustment,  &:c.  ib. 

competency,  iii.  893. 

protest  by  captain,  ib. 

inadmissible  as  original  evidence,  ib. 

certificate  of  vice-consul  not  admissible  to  prove  sale  according  to  law 
of  foreign  courts,  ib. 

certificate  of  agent  at  Lloyd's  inadmissible,  ib. 

search  in  case  of  loss  of,  i.  390. 

stamp  on,  iii.  1049. 

declaration  by  party  interested,  ii.  29. 

plaintiff  having  proved  banatrous  act  by  the  master,  it  is  not  incum- 
bent on  him  to  prove  that  he  was  not  the  oAvner  or  freighter,  i.  419. 

right  to  begin,  app.  ii.  iii.  1523. 

construction  of  terms,  ib. 

insurable  interest,  app.  ii.  iii.  1524. 

description  of  the  interest,  ib. 

deviation,  ib. 

damages,  ib. 

defence,  ib. 

fraud,  misrepresentation,  ib. 

warranty,  ib.  1525. 

change  of  interest,  ib.  1526. 

nonpayment  of  premium,  ib. 

implied  collateral  contract,  ib. 

property  in,  in  case  of  bankruptcy,  ii.  154. 

POLICY  ON  LIFE, 

interest  in  to  warrant,  iii.  868. 

POLL-BOOKS, 

proof  by,  ii.  271. 

proof  of,  i.  228. 

at  an  election,  evidence  by,  i.  248. 

when  evidence,  ib. 

POLYGAMY, 

particulars  of  proof,  iii.  893. 

proof  of  the  first  marriage,  ib. 

necessary  to  prove  a  marriage  in  fact,  iii.  894. 

prisoner's  admission  of,  ib. 

of  the  second  marriage,  iii.  895. 

evidence  in  defence,  ib. 

provision  of  the  stat.  1  J.  1,  c.  11,  s.  12,  iii.  896. 

effect  of  sentence  in  ecclesiastical  court,  ib. 

competency,  ib. 

proof  of  marriage  in  Ireland,  app.  ii.  iii.  1527. 

defence  under  exceptions  in  stat.  9  Geo.  4,  c.  31,  s.  22,  iii.  895. 

PONTAGE, 

grant  of,  i.  309. 

POOR, 

supplying  of  by  overseer,  with  provisions,  penalty  for,  iii.  752. 
stat.  55  G.  3,  c.  139,  provisions  of,  ib. 
POPE, 

bull  of,  exemplification  of,  i.  225. 

license  of,  evidence  to  prove  an  impropriation,  i.  242. 
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POPE  NICHOLAS, 

taxation  of,  iii.  1090. 

PORTS, 

ancient  survey  of,  in  Exchequer,  i.  236. 

POSITIVE 

testimony,  effect  of  as  compared  with  negative,  i.  579. 
comparison  of  with  circumstances,  i.  586. 

POSSESSION, 

essential  to  title,  when,  iii.  896. 

what  essential  to  a  complete  title,  ib. 

mere  naked  possession  evidence  of  right  against  a  stranger,  iii.  897. 

when  a  bar,  ib. 

proof  of,  ib. 

seisin  in  fact,  ib. 

proof  of  entry,  iii.  898. 

by  an  agent,  iii.  899. 
effect  of,  as  presumptive  evidence,  iii.  900. 

from  possession,  ib. 
of  personal  chattel,  follows  the  right  of  property,  iii.  115-2. 
when  sufficient  evidence  in  trover,  iii.  1153. 
allegation  of,  when  sufficient,  ii.  392. 
enjoyment  for  20  years,  presumption  from,  ii.  395. 
declaration  of  party  in  possession,  when  admissible,  ii.  33,  34. 
of  property,  effect  of  on  evidence  of  right,  i.  67. 
continued,  evidence  of  right  to  land,  iii.  915. 
within  20  years,  evidence  of  in  ejectment,  ii.  400. 
by  a  cottager,  ii.  401. 

effect  of  Stat.  3  &  4  \V.  4,  c.  27,  as  to,  ii.  651. 
of  bill,  evidence  of  property,  ii.  210. 
evidence  of  interest  in  a  ship,  iii.  867. 
of  goods,  raises  a  presumption  of  ownership,  ii.  372. 
of  a  pew,  evidence  of,  iii.  865. 
continuing  by  vendor,  evidence  of  fraud  when,  ii.  495.  1030,  ui.  494. 

1031. 
constructive,  sufficient  to  support  trespass,  iii.  1103. 
of  game,  evidence  in  explanation  of,  ii.  503. 
recent,  of  stolen  property,  effect  of  in  evidence,  i.  517. 
proof  of  defendants  in  ejectment,  ii.  432. 
of  instrument  by  the  adversary,  proof  of,  i.  398. 
direct  proof,  ib. 
presumptive,  ib. 

transfer  of  document  when  'mfraudem  legis,  i.  399. 
by  one  in  privity,  ib. 
by  captain  of  ship,  i.  400. 
under-sheriff,  ib. 
banker,  ib. 

by  adversary,  relieves  from  proof  of  deed,  when,  i.  406. 
of  game  by  unqualified  person,  may  be  explained,  ii.  503. 
right  of  vests  in  vendee,  when,  iii.  1155. 
continuing  in  vendor  in  case  of  bankruptcy,  ii.  156. 
doctrine  of  non  adverse  superseded  by  stat.  3  &  4  W.  4,  c.  27,  ii.  400. 
effect  of,  as  presumptive  evidence  of  title,  ii.  411. 
plea  in  defence  of,  iii.  1136. 
in  case  of  trespass,  proof  of,  iii.  1090. 
effect  of  in  proof,  app.  ii.  iii.  1527. 
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POSSESSION— coHfiHMcrf. 

of  mortg-acred  premises  by  mortgaf^or,  being  a  trader,  effect  of,  ii.  180. 

follows  rigbt  of  property,  iii.  1152. 

wben  sufficient  evidence  of  property  in  trover,  iii.  1153. 

of  land  demised  by  assignees,  effect  of,  ii.  180. 

continuance  of,  presumption  from  as  to  fraud,  ii.  1-14. 

long  continued,  presumption  from,  iii.  914. 

ri"ht  of,  when  a  defence  in  case  of  larciny,  ii.  009. 

of  goods  purchased  in  case  of  bankruptcy,  ii.  161. 

POSSIBILITY 

of  damage,  when  sufficient,  ii.  364. 

POST, 

proof  of  sending  a  letter  by.     See  Bill  of  Exchange — Notice. 

POSTEA, 

without  the  judgment,  when  evidence,  i.  248. 
production  of,  sufficient  to  prove  trial  had,  iii.  855. 
stamp  on,  iii.  1049. 

POST-HORSE  ACT, 

proof  in  action  for  penalties  under,  ii.  309. 
action  on,  variance  as  to  number,  ii.  299. 

POSTHUMOUS  CHILD, 

legitimacy  of,  how  triable,  ii.  199. 

POST  LITEM  MOTAM, 

objection  of,  to  evidence  of  hearsay,  &c.  i.  319. 
effect  of  maliing  deposition,  iii.  837. 
declaration  made  is  inadmissible,  iii.  837. 
the  objection,  when  available,  i.  319. 

POST-MARK, 

on  letter,  evidence  when,  iii.  900. 

POSTMASTER, 

not  liable  for  loss  of  bill,  &;c.  iii.  739. 

negligence  by,  iii.  728. 

liable  for  negligence,  when,  iii.  739. 

POST-OBIT 

bond,  assignment  of  breaches  unnecessary,  ii.  208. 

POUNDAGE, 

right  of  sheriff  to  deduct,  iii.  1023. 

POUND-KEEPER, 

action  does  not  lie  against,  for  receiving  a  distress,  ii.  392. 
defence  by,  under  the  general  issue,  iii.  1120. 

POWER, 

general  rule  as  to  specification  of  authority,  iii.  901. 

certificate  of  churchwardens,  ib. 

powers  given  by  public  statutes,  iii.  902. 

by  private  instruments,  ib. 

award,  ib. 

appointment,  iii.  901. 
to  grant  leases,  whether  extrinsic  evidence  be  admissible  to  explain  it, 
iii.  1274. 
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effect  of  lease  made  under,  app.  ii.  iii.  1527. 

demise  of  a  part  of  premises,  ib. 

under  power  to  demise  not  a  good  execution,  ib. 

operation  of,  iii.  901. 

of  appointment,  on  surrender  of  copyhold  well  executed,  when,   ib. 

POWER  OF  ATTORNEY, 

execution  of  deed  under,  i.  373. 

PRACTICE, 

upon  the  trial,  i.  417. 
order  of  proof,  i.  424. 
arguments  of  counsel,  i.  4'22. 
onus  prohandi,  ib. 

PRAEMUNIRE.     See  Witness. 

PREAMBLE.     See  Statute. 

PREFERENCE, 

fraudulent,  ii.  140. 

PREMIUM 

paid  for  illegal  insurance,  when  recoverable,  ii.  05,  9G. 
for  policy,  action  to  recover,  iii.  885. 

PREPONDERANCE 

of  evidence,  when  sufficient,  i.  543. 

PRESCRIPTION, 

inclosure  of  common  for  twenty  years,  ii.  318. 

limitation  of,  by  exception,  ib. 

presumption  of,  not  destroyed  by  a  grant,  iii.  940. 

variance  from,  ii.  304.  

provisions  of  stat.  2  &  3  W.  4,  c.  71,  as  to,  iii.  919,  app.  n.  m.  lo28. 

reputation,  app.  ii.  iii.  1528.  ... 

in  case  of  tithe  provisions  of  stat.  2  &  3  W.  4,  c.  100,  ui.  1088. 

PRESCRIPTION  GRANT,  &c. 

ground  of  presuming  a  title,  iii.  904. 

prescription,  essentials  to,  iii.  905. 

time  of,  ib. 

consideration,  ib. 

in  case  of  toll,  &c.  iii.  900. 

usage,  ib. 

presumptive  evidence  of  prescription,  ib. 

ancient  deeds,  iii.  907. 

reputation,  ib. 
variance  from  prescription,  ii.  318.  iii.  909. 
evidence  in  answer,  iii.  910. 

statutes  of  limitation,  iii.  911  ;  and  see  app.  vol.  u.  lit.  I  r<:Scription. 
stat.  32  H.  8,  c.  2,  iii.  911. 
21  J.  1,  c.  10,  iii.  913. 
presumption  of  grant,  ib. 
twenty  years'  enjoyment,  ib. 
how  rebutted  and  explained,  ib. 

laches  of  tenant,  ib. 

acquiescence  of  owner,  ib. 

incapacity  to  urant,  ib. 
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PRESCRIPTION  GRANT,  kc— continued. 
enrolment,  presumption  of,  iii.  914. 
must  be  a  Ibundution  for  the  presumption,  ib. 
effect  of  possession  and  usagre  in  general,  ib. 
presumption  of  grant  from  the  crown,  iii.  915. 
legal  presumption  of  title,  iii.  916. 
conveyance  by  trustees,  iii.  917. 
surrender  of  satisfied  term,  iii.  916,  917. 
of  conveyance  by  trustees  to  the  beneficial  owner,  iii.  917. 
plaintiff  in  ejectment  not  to  be  nonsuited   by  term   outstanding'  in 

trustee,  iii.  917. 
satisfied  term  not  to  be  set  up  by  mortgagor  against  mortgagee,  iii. 

918. 
to  be  made  b}-  the  jury,  iii.  917. 
breach  of  trust  not  presumed,  ib. 
object  of  such  presumption,  ib. 
distinction  between  legal  presumptions  made  in  furtherance  of  justice 

and  mere  natural  presumptions,  iii.  918. 
mere  natural  presumptions,  ib. 
circumstantial  evidence  of  title,  iii.  922. 
limitation  of  legal  and  artificial  presumptions,  iii.  924. 
distinction  between  such  conclusions  warranted  by  circumstantial  evi- 
dence, iii.  924,  925. 
effect  of  circumstantial  evidence  when  the  time  and  circumstances  of 

enjoyment  furnish  no  definite  legal  rule,  iii.  923. 
observations  on  the  doctrine  of  legal  presumptions,  iii.  924,  925. 
objections  to  presumptive  evidence  in  such  cases,  properly  applicable 

to  legal  presumptions  only,  not  to  circumstantial  evidence  of  title, 

ib. 

PRESCRIPTIVE  OBLIGATION 
to  repair  road,  ii.  526. 

PRESENTATION, 

to  a  living,  proof  of,  ii.  427,  iii.  842.  942. 

sale  of,  whilst  incumbent  is  in  extremis,  iii.  944. 

PRESENTMENT, 

of  bill  to  acceptor,  when  necessary,  ii.  209. 

of  bill,  proof  of,  ii.  222. 

need  not  be  proved,  when,  ib. 

of  cheque,  time  allowed  for,  ib, 

by  a  notary,  not  evidence  of  former  presentment  within  banking  hours, 

ib. 
time  of,  ii.  223. 

under  stat.  1  &  2  G.  4,  c.  77,  ii.  224. 
may  still  be  made  to  the  acceptor  himself,  ib. 
by  the  homage,  admissibility  of,  i.  339. 
ancient,  as  to  the  liability  to  repair  a  bridge,  i.  309. 
of  bill  of  exchange,  proof  of,  ii.  222. 
presumptive  evidence  of,  ii.  237. 

PRESSURE, 

effect  of  in  bankruptcy,  ii.  143. 

PRESUMPTIO  JURIS 

of  the  Roman  law,  iii,  931. 
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PRESUMPTIO  JURIS  ET  DE  JURE 
of  the  Roman  law,  iii.  930. 

PRESUMPTION,  .       1        ••   oio 

as  to  payment  of  bill  from  lapse  of  20  years,  made  when,  ii.  249. 
where  a  g-amekeeper  kills  game  within  a  manor,  ii.  505. 
of  authority  to  receive  payment,  iii.  820. 
from  possession,  iii.  914. 

PRESUMPTIONS, 

grounds  of,  iii.  927. 
definition  of,  ib. 
kinds  of,  ib. 

artificial  presumptions,  ib. 
immediate  and  mediate  presumptions,  iii.  929. 
presumptions  of  mere  law,  iii.  930. 
conclusive,  ib. 
inconclusive,  ib. 
nature  of  artificial  and  conclusive  presumptions,  ib. 

of  artificial,  but  inconclusive  presumptions,  iii.  931. 
presumptions  of  law  and  fact,  i.  76,  ii.  083. 
natural  presumptions,  iii.  932. 
presumption  in  favour  of  innocence,  iii.  934, 
presumption  omnia  rite  esse  acta,  iii.  935. 
presumption  of  continuance,  iii.  937. 
from  conduct,  i.  51,  iii.  937. 

instances  of,  i.  51. 
common  experience,  ib. 

course  and  order  of  dealing,  i.  53,  54.  iii.  938. 
from  artificial  habits,  i.  53. 
presumptions  as  to  intention,  i.  49,  50. 

from  conduct,  i.  50,  ii.  688. 
when  founded  on  reputation,  &c.  i.  31. 
why  it  is  necessary  to  resort  to  them,  i.  49. 
of  title,  iii.  935. 
what  noticed  by  the  courts,  i.  508,  509. 
juris  et  dejitre,  ib. 
of  law  and  fact,  i.  510. 
natural  presumptions,  ib. 

artificial,  i.  76.  „  .    „    .  . 

omnia  rit^  esse  acta,  does  not  apply  to  proceedings  of  inferior  courts, 

iii.  1007. 
of  due  execution  of  instrument,  i.  408. 
in  case  of  sheriff,  ib. 

that  an  instrument  was  properly  stamped,  iii.  105o. 
continuance,  i.  54. 

that  a  man  will  consult  his  own  interest,  i.  563. 

application  of  the  doctrine,  i.  563,  564.  i  •     •   ^       * 

that  a  party  would  not  make  an  admission  contrary  to  his  interest, 

ii.  19. 

consequences  from  this,  ib. 

legal,  from  enjoyment,  iii.  904. 

on  other  grounds,  iii.  916. 

from  enjoyment,  ii.  395. 

from  long  usage,  iii.  904. 

when  conclusive,  iii.  905. 

as  to  execution  of  instrument  from  age  of,  i.  381. 

from  acquiescence,  iii.  901. 

5  z  4 
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in  case  of  locovciy  sufferoil,  iii.  l)(jl. 

of  grant  to  sui)[)ort  onjoynient,  ii.  337. 

of  money  received,  ii.  82. 

of  d(;ath,  ii.  304. 

of  law  as  to  legitimacy,  ii.  196. 

of  innocence  from  good  character,  ii.  303. 

formerly  admitted  in  capital  cases  only,  ii.  304. 

in  general  where  admissible,  ib. 

in  criminal  proceedings,  ib. 

in  civil,  ib. 

in  favour  of  infants,  ii.  555. 

as  to  the  continuance  of  life,  iii.  895. 

•arising  from  instrument,  may  be   rebutted   Uy  parol   evidence,  when, 

iii.  783. 
omnia  ritd  esse  acta,  app.  ii.  iii.  1529. 
natural  presumption,  ib.  1530. 
of  a  peer's  creation  by  writ,  ib.  1529. 
of  law,  iii.  916. 

PRESUMPTIVE  EVIDENCE.     See  Cimimstnnlial  Evidence. 
necessity  for  resorting  to,  i.  49. 
of  liability  on  bill  of  exchange,  ii.  237. 
of  notice  by  carrier,  ii.  289. 
of  notice,  iii.  732. 
on  charge  of  homicide,  ii.  719. 
of  a  conversion,  iii.  1161. 
of  payment,  iii.  823. 
of  a  lien,  iii.  1017. 
of  release,  iii.  967. 
of  acceptance,  ii.  207. 
as  to  payment,  iii.  823. 
in  case  of  bankruptcy,  ii.  150. 
in  case  of  murder,  ii.  719. 
of  service  of  notice,  iii.  732. 
evidence  of  title,  ii.  405. 
of  surrender,  ii.  406. 

PREVENTIVE, 

provisions  of  the  law,  i.  2. 

PRIEST, 

evidence  of  being,  in  case  of  marriage,  ii.  704. 

PRIMA  FACIE  EVIDENCE, 

rule  as  to,  i.  5G7. 

and  conclusive  evidence,  distinction  between,  i.  544. 

PRIMA  TONSURA, 

right  to,  may  be  distinct  from  title  to  the  soil,  iii.  1125. 
right  of,  in  case  of  land,  ib. 

PRIMAGE, 

action  for,  by  captain,  iii.  1300. 

PRIME  xMOVER, 

in  case  of  an  arrcbt  by  con.stable,  liability,  h.  603, 
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PRINCIPAL.     Sco  Acccssori/. 

may  sue  in  his  own  name  or  that  of  the  contracting-  agent,  in.  802. 

may  recover  for  breach  of  contract,  although  the  contract  is  made  by 
liis  agent,  iii.  1194. 

when  bound  by  his  reference  to  the  agent,  ii.  46. 

where  not  liable  on  the  contract  of  his  agent,  iii.  1203. 

having  contracted  Avith  a  surveyor,  not  liable  for  goods  ordered  by 
the  latter  for  the  defendant's  house,  ib. 

who  buys  through  an  agent  may  be  sued,  iii.  1198. 

who  hires  carriage  and  horses  for  a  day,  whether  liable  for  the  negli- 
gence of  the  driver,  ii.  737. 

not  liable  for  the  wilful  trespass  of  his  agent,  iii.  1111. 

secus,  in  case  of  sheriff  and  his  bailiff,  ib. 

to  be  sued  in  action  for  negligence,  ii.  284. 

allegation  of  negligence  by,  proved  by  negligence  of  agent,  when,  u. 
298. 

declaration  by,  not  evidence  against  his  surety,  iii.  1063. 

giving  time  to,  discharges  the  surety,  when,  iii.  1064. 

two  degrees,  ii.  4. 

in  first  degree,  ii.  5. 

who  is,  in  case  of  burglary,  ii.  282. 

affected  by  the  agent's  fraud,  ii.  44. 

giving  time  to,  effect  of,  ii.  251. 

in  felony,  who  is,  app.  ii.  iii.  1313,  1314. 

PRINCIPLES, 

general,  on  which  the  law  of  evidence  is  founded,  i.  11,  12,  13. 

1.  of  natural   reason   and   experience,  independently   of  artificial 
rules,  ib. 

2.  of  artificial  exclusion,  by  admitting  such  only  as  is  warranted  by 

certain  tests,  ib. 

3.  which  create  artificial  evidence,  or  give  an  artificial  effect  to 
mere  natural  evidence,  ib. 

PRINT, 

piracy  of.     See  Privilege. 

PRINTER, 

lien  of,  ii.  G49. 

PRIOR  ACT  OF  BANKRUPTCY, 

effect  of,  ii.  174. 

PRIORITY, 

in  sale  of  goods  distrained,  not  prescribed  by  law,  u.  391. 
in  execution,  waiver  of,  iii.  1018. 

PRISON 

books,  when  admissible,  i.  248. 

PRISONER, 

how  procured  as  a  witness,  i.  81. 

PRISONERS, 

witnesses  for,  to  be  sworn,  i.  24. 

former  rule,  ib.  •        i         i 

wliether  examination  evidence  against  him  where  questions  liavc  been 

put,  ii.  38. 
attendance  to  testify,  how  procured,  i.  82. 
discharge  from  arrest,  how  proved,  ii.  113. 
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PRISONER  OF  WAR, 

jjrocurcd  as  a  witness,  how,  i.  82. 

PRIVATE  PERSON, 

protected  when,  as  acting  in  aid  of  a  peace  officer,  ii.  ()04. 
defence  by,  in  acting,  &c.  witliout  a  warrant,  ii.  600,  601. 
killing  of,  on  attempt  to  arrest  another,  amounts  to  murder,  when, 

ii.  717. 
may  justify  an  arrest,  when,  ib. 
may  arrest,  when,  ii.  603. 

PRIVATE  WRITINGS, 

proof  of.     See  Instrument. 

PRIVIES, 

to  a  fine  are  barred  by  it,  ii.  457. 

in  blood  and  estate,  estopped  when,  ii.  458. 

PRIVILEGE, 

of  copyright,  app.  ii.  iii.  1530. 
patent,  ib. 

PRIVILEGE  OF  COPYRIGHT,  &c. 

proof  of  interest,  iii.  939. 

enrolment  of  specification,  ib. 

proof  of  machine  by  means  of  a  drawing,  iii.  940. 

in  action  for  piracy  of  a  print,  the  plate  need  not  be  produced,  ib. 

proprietorship,  proof  of,  ib. 

assignment,  proof  of,  ib. 

piracy,  what  amounts  to,  iii.  941. 

entry  at  Stationers'  Hall  not  essential  to  an  action,  ib. 

piracy  of  engraving,  provisions  of  stat.  8  G.  '2,  c.  13,  s.  1,  ib. 

specification,  essentials  of,  iii.  939. 

statutory  provisions  as  to  cop^-rights,  &c.  iii.  938. 

action  for  pirating  a  print,  iii.  940. 

evidence  that  plaintiff  is  proprietor,  &c.  iii.  939. 

assignment,  proof  of,  iii.  940. 

declaration  by  plaintiff  that  he  has  not  parted  with  the  right,  ib. 

PRIVILEGE  OF  WITNESS.     See  Witness. 

PRIVILEGED  COMMUNICATIONS.     See  Confidential  Cummunica- 
tion. 
in  case  of  slander,  ii.  631. 
in  action  for  slander,  ib. 

PRIVILEGED  ORDERS, 

what  were,  iii.  1093. 
extent  of  privilege,  ib. 

PRIVITY, 

of  party  to  be  effected  by  a  document,  when  necessary,  i.  248. 
answer  in  equity,  evidence  against  one  claiming  in  privity,  i.  333, 

334." 
as  to  fraudulent  deed,  excludes  petition  in  bankruptcy,  ii.  144. 
party  when  claiming  in,  app.  i.  610. 
of  contract-money  had  and  received,  ii.  82. 

PRIZE, 

judgment  on  question  of.     See  Judgment. 
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PROBABILITY, 

from  coincidence  of  independent  circumstances,  i.  567,  568,  569. 

PROBABLE  CAUSE, 

evidence  as  to  the  existence  of,  ii.  686. 
evidence  to  exclude,  ii.  680. 

proof  of,  by  one  laying  claim  to  land  in  case  of  slander  of  title,  ii.  63 1 , 
put  in  issue  in  an  action  for  malicious  prosecution,  by  the  plea  of  not 
guilty,  ii.  682. 

PROBATE, 

when  conclusive,  i.  287,  288. 

does  not  operate  as  an  estoppel,  when,  i.  265. 

not  conclusive  to  rebut  forgery,  i.  290. 

evidence  of  executor's  title,  ii.  441.  445. 

the  right  is  derived  from  the  will,  ii.  441. 

how  proved,  ib. 

by  the  act  books,  ib. 

by  the  original  will  indorsed,  ib. 

title  under,  how  impeached,  ii.  441,  442. 

by  showing  bona  notabilia  in  another  diocese,  ii.  442. 

not  admissible  as  secondary  evidence  of  a  will,  iii.  1261. 

provable  by  copy,  i.  228. 

does  not  prove  will  of  copyhold,  ii.  333. 

PROBATIO  INARTIFICIALIS, 
of  the  Roman  law,  i.  422. 

PROCEEDINGS 

in  bankruptcy,  conclusive  when,  ii.  124. 

PROCESS, 

justification  under,  in  trespass,  iii.  1139. 
■  purpose  not  material,  ib. 
proof  of  issuing  for  same  cause  of  action,  iii.  1076. 
variance  from  description  of,  i.  492. 
parties,  i.  474,  475. 
entry  by  virtue  of,  iii.  1139. 

PROCHEIN  AMY.     See  Admission— hif cm f. 

PROCLAMATION, 

public,  evidence  of  state  of  war,  i.  233. 
of  the  king,  what  it  proves,  ib. 
recital  in,  what  it  proves,  i.  234. 
evidence  of,  ib. 

peace,  ib. 

reprisals,  ib. 

quarantine,  ib. 
king's,  when  necessary  to  prove  coin  current,  ii.  310 
within  a  manor  evidenced  by  the  court  rolls,  ii.  337. 

PROCUREMENT 

of  imprisonment  amounts  to  trespass,  when,  iii.  1109. 

PRODUCE, 

of  a  substitute  follows  the  original,  ii.  176. 

of  a  thing  converted,  receiving  part  of  not  a  waiver  of  action,  iii. 
1167. 
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PRODUCT, 

of  a  substitute  for  a  thing,  follows  the  original,  ii.  17G. 

PRODUCTION, 

of  written  instrument  essential  to  proof  of,  i.  3C8. 
of  bill  or  note,  when  essential,  ii.  203. 

PROFERT 

of  deed,  when  necessary,  ii.  380. 

PROFESSIONAL  PERSONS, 

examinable,  when,  ii.  3-20. 

PROFESSORS 

of  law  of  foreign  state,  opinion  of  inadmissible,  ii.  70-1. 

PROFITS, 

perception  of,  amounts  to  ouster,  when,  ii.  401. 

PROMISE, 

variance  from  allegation  of,  i.  479. 

to  an  executor,  does  not  support  a  count  alleging  a  promise  to  the 

testator,  ii.  443,  444. 
subsequent,  to  pay  a  debt  discharged  by  certificate,  ii.  130,  131.  189, 

190. 
by  a  testator  that  his  executor  shall  pay,  action  on,  ii.  454. 
express,  by  bankrupt,  ii.  189. 
how  discharged,  ii.  103. 
by  later  contract,  ib. 
accord  and  satisfaction,  ib. 
impossibility  of  performance,  ib. 
illegality  of  consideration,  ib. 
excludes  evidence  of  confession  when,  ii.  30. 
does  not  exclude  evidence  of  fact  ascertained  by  means  of  confession, 

ii.  37. 
PROMISE  OF  MARRIAGE, 
action  for  breach  of,  ii.  700. 

PROMISSORY  NOTE, 

effect  of,  as  prima  facie  evidence,  ii.  201. 

evidence  of  money  lent,  ii.  79. 

indorsee  of,  competent  to  prove  usury,  ii.  10,  11. 

PROOFS, 

on  whom  incumbent,  i.  418. 

maxim  of  civil  lavv",  ib. 

general  division  of,  i.  417. 

order  of,  where  there  are  several  issues,  i.  424. 

PROPERTY, 

remains  in  judgment-debtor  till  sale,  iii.  1033. 

in  owner,  till  execution  executed,  iii.  1103 
vests  in  executor  from  time  of  death,  ii.  444. 
in  administrator  from  grant,  ib. 

in  goods,  vests  by  delivery  to  the  carrier,  when,  iii.  11  GO. 
evidenced  by  possession,  when,  ii.  210. 
in  bill  evidenced  by  possession,  ii.  210.  218. 
how  transferred,  ib. 

does  not  vest  by  award  for  delivering  up,  ii.  119. 
in  instrument  to  be  held  until  repayment,  iii.  1147. 
in  goods  purchased  before  delivery,  ii.  102. 
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PROPERTY  TAX, 

amount  of,  not  deducted,  cannot  be  iccoverod,  ii.  88. 

PROSECUTION, 

by  a  defendant,  proof  of,  ii.  676,  677. 
agreement  to  forego,  illegal,  ii.  248. 

PROSECUTOR, 

evidence  against,  to  prove  him  to  be  a  party  to  a  conspiracy  agamst 

the  defendant  on  a  criminal  charge,  i.  215. 
evidence  of  being,  ii.  677. 
proof  of  being,  ib. 

PROSPECTIVE 

statute,  when,  ii.  123.  126. 

PROTECTION,  r,        •• 

the  law  protects  a  payment  made  under  authority  ol  law,  ii.  443. 

PROTECTION  OF  WITNESS, 

from  arrest,  i.  91. 

PROTEST, 

proof  of,  ii.  322. 

must  be  stamped,  ii.  254. 
on  dishonour  of  bill,  when  necessary,  ii.  232. 
necessity  for  proof,  how  superseded,  ib. 
by  captain,  admissible  when,  iii.  893. 
by  assignees,  effect  of,  ii.  180. 

PROTESTATION, 

in  pleading,  effect  of,  i.  338. 

PROUT  PATET,  .  ,   . 

allegation  of,  when  it  renders  a  variance  material,  i.  487.  488. 
variance  from  instrument  under  allegation  of,  i.  492. 

PROVOCATION,  •    1     ••   .., 

evidence  of,  in  extenuation  on  charge  ot  homicide,  u.  /21 , 

on  an  indictment  for  murder,  ii.  712. 
in  case  of  murder,  ii.  721. 

PUBLIC  ACTS  OF  CROWN, 
admissibility  of,  app.  i.  607. 

PUBLIC  BOOKS, 

inspection  of,  when  allowed,  ii.  570. 
what  admissible,  app.  i.  607. 

PUBLIC  DOCUMENT, 

kinds  of,  i.  223. 
proof  of,  ib. 

PUBLIC  FUNCTIONARY, 

acting  without  emolument,  liable  for  nuisance,  when,  iii.  747. 

PUBLIC  HIGHWAYS, 

right  of  soil  in,  iii.  1 133. 

PUBLIC  NOTORIETY, 

evidence  to  prove  a  state  of  war,  iii.  1236. 

PUBLIC  OFFICE, 

proof  of  settlement  by,  iii.  1003. 
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PUBLIC  OFFICER, 

liability  of,  for  acts  of  negligence,  iii.  1169. 
not  liable  for  work  and  labour,  Avhen,  iii.  1301. 

PUBLICATION, 

in  a  particular  county,  ii.  622. 

newspaper,  &c.  ii.  624. 

what  within  statute,  as  to  copyright,  iii.  941. 

in  action  for  slander  or  libel,  ii.  618.      See  tit.  Libel. 

of  libel,  ii.  619. 

by  an  agent,  ii.  621. 

in  a  particular  county,  proof  of,  ii.  622. 

6  »fc  7  W.  4,  c.  76,  provisions  of,  ii.  624. 

PUBLIC  HISTORIES, 

inadmissibility  of,  app.  i.  609. 

PUBLIC, 

interest  of,  not  bound  by    the  representation    of   private  parties, 
iii.  766. 

PUBLIC  JUDICIAL  DOCUMENT,  app.  i.  607. 

PUFFERS, 

employment  of,  fraudulent,  iii.  1213. 

PUFFING 

at  a  sale,  effect  of,  iii.  1212. 

PUIS  DARREIN  CONTINUANCE, 

plea  of,  on  judgment  recovered,  ii.  452. 
plea  of,  ii.  183. 

PURCHASE, 

party   let  into  possession  on   contract  for,  when  liable  for  use  and 
occupation,  iii.  1183. 

PURCHASEE, 

action  by,  for  breach  of  contract,  iii.  1194. 

PURCHASER, 

set-off  by,  iii.  99-5. 

under  execution  against  one  of  several  partners,  interest  of,  iii.  803. 

PUTATIVE  FATHER 

of  bastard,  commitment  of,  ii.  591. 

commitment  of,  when  invalid,  ii.  593. 
liability  of  transferred  to  husband,  when,  app.  ii.  iii.  1361. 
liability  of,  ib. 

PUTTING  OFF 

of  counterfeit  coin,  proof  of,  ii.  311. 
QUAKERS, 

not  Avithin  the  Marriage  Act,  ii.  703.     See  Oath. 
affirmation  by,  app.  i.  589. 

QUALIFICATION.     See  Game. 

QUALITY, 

of  evidence,  i.  509. 

best  must  be  adduced,  ib. 

QUANTITY, 

of  evidence,  i.  504. 

how  far  the  law  interferes  as  to,  ib. 

of  tiling  sold,  material  by  way  of  defence,  when,  iii.  12,  13, 


INDEX.  18-23 

QUANTUM  MERUIT, 

when  it  may  be  resorted  to,  ii,  72,  73. 
QUANTUM  VALEBANT, 

when  available,  ii.  72. 

QUARANTINE, 

direction  to  perform,  proved  by  king's  proclamation,  i.  23-3. 

QUARE  IMPEDIT, 

proof  of  title,  iii.  942. 
presentation,  ib. 
induction,  ib. 
avoidance,  iii.  943. 

curacies  augmented  become  benefices  when,  iii.  944. 
qualification  of  presentee,  ib. 
defendant's  evidence,  iii.  945. 
proof  of  title  in,  app.  ii.  iii.  1531. 
presentation,  ib.  1532. 
QUEEN, 

case  of.     See  Examination — Witness. 

QUIET  ENJOYMENT, 

covenant  for,  breach  of,  ii.  34G. 

QUIRE, 

proof  of  property  in,  iii.  864. 

QUI  TAM  ACTION.     See  Penal  Action. 

QUO  WARRANTO, 

proof  by  corporation  books,  iii.  945. 

inspection,  when  granted,  ib. 

direct  evidence  of  the  franchise,  iii.  946. 

presumptive,  ib. 

proof  of  custom,  ib. 

variance  from  proof,  ib. 

in  respect  of  mere  ministerial  act  not  material,  iii.  947. 

proof  of  bye-law,  ib. 

acceptance  of  charter,  ib. 

evidence  to  impeach  title,  iii.  948. 

competency,  ib. 

effect  of  judgment,  iii.  949. 

corporation  books,  proof  of  by  copy,  iii.  950. 

judgment  in,  ii.  295. 

title  of  elector,  app.  ii.  iii.  1532. 

RAILWAY, 

nuisance  to,  app.  ii.  iii.  1496. 

RAILWAY  ACT, 

action  for  calls,  app.  ii.  iii.  1507. 

RAILWAY  COMPANY, 

liability  of  as  carriers,  iii.  283. 

powers  of  how  far  restrained,  app.  ii.  iii.  1532. 

inquisition  under  statute,  ib. 

RAPE, 

provisions  of  stat.  7  G.  4,  c.  71.  s.  18,  iii.  950. 
age  of  the  witness,  iii.  951. 
confirmatory  evidence,  iii.  950. 
competency,  iii.  951. 
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RAPE — continued. 

of  a  wife,  iii.  951 

defence,  ib. 

character,  ib. 

indictment  for,  evidence  as  to  character  of  proseciitri.v,  when  admis- 
sible, ii.  305. 

evidence  as  to  character,  admissiWe  when,  ii.  305. 

ag"e  of  puberty,  app.  ii.  iii.  1533. 

conviction  of  a.ssault,  ib. 

present  conipkiint,  ib. 
RASURE, 

evidence  to  explain  in  case  of  ancient  instrument,  i.  382. 

evidence  to  explain,  i.  3G9. 

eftect  of,  ib. 

RATE, 

proof  on  part  of  appellant,  iii.  952,  953. 

notice,  iii.  952. 

onus  probandt,  iii.  953. 

inhahitcmt,  meaning  of  witliin  the  stat  of  Eliz.  ib. 

validity  of  rate  connot  be  objected  to  by  plaintilf  in  action  of  trespass, 

iii.  953. 
nor  can  he  object  to  the  form  of  the  warrant,  ib. 
question  of  occupation  of  lands  may  be  contested  after  an  aj)pcal,  ib. 
rates  and  assessments,  copies  of,  where  kejjt,  i.  24G. 
validity  of  when  questionable,  iii.  955. 
for  relief  of  the  poor,  app.  ii.  iii.  1534. 
on  cuttings  of  trees,  ib. 
on  corporation  lands,  ib. 
on  canals,  ib. 
on  g-as  company,  ib.  1535. 

RATE-BOOK, 

inspection  of,  iii.  953. 

RATED  INHABITANT.     Sec  Witness. 

RATI  HABITIO, 

rule  as  to,  ii.  401,  402. 

time  of  assent  in  action  of  ejectment,  iii.  954. 

inapplicable,  when,  ib. 

RATIONS  TENURE, 

liability  by  to  repair  a  bridge,  ii.  272. 

obligation  to  repair,  ii.  527. 

liability  of  occupiers  of  divided  parts  of  an  entire  estate,  ii.  52h. 

READING 

of  document,  the  whole  to  be  read,  i.  414, 

READY  MONEY, 

sale  on  terms  of,  does  not  exclude  set-off,  iii.  997. 
REAL  ESTATE, 

effect  of  words  in  a  demise,  ii.  381. 
of  parties  in  case  of  fiat,  ii.  154. 

REASONABLE, 

customs  to  be  valid  must  be,  ii.  358. 
cause  for  arresting  by  a  constable,  ii.  (302, 
cause  for  arrest  by  private  person,  ii.  002. 
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REAL  ESTATES, 

actions  for  injuries  to  by  oxecutors,  ii.  439. 

REAL  PROPERTY, 

nuisance  to,  what  amounts  to  a,  iii.  741. 

REASONABLE, 

customs  to  be  valid  must  be,  ii.  358. 

REASONABLENESS 

of  charges,  ii.  108. 

REASONABLE  CARE, 

whether  used  in  taking  negotiable  security,  ii.  220. 
an  attorney  undertakes  to  use,  ii.  111. 

REASONABLE  CAUSE 

for  arresting  by  a  constable,  ii.  602. 
for  arrest  by  private  person,  ib. 

REASONABLE  TIME, 

a  question  of  law,  when,  i.  517.  519.  521. 

inference  of  law  as  to,  where  the  written  instrument  is  silent,  iii.  700,761. 

proof  of,  iii.  1079. 

for  tendering  the  amount  of  a  dishonoured  bill,  ii.  257. 

of  detention  of  prisoner  for  examination  under  a  criminal  charge,  ii.  591. 

for  repudiation  of  a  contract,  ii.  60,  01. 

for  setting  out  tithes,  iii.  1095. 

for  taking  party  arrestetl  to  prison,  iii.  1021. 

for  setting  out  tithe,  iii.  1094. 

of  commitment  for  further  examination,  ii.  591. 

a  question  for  the  jury,  ib. 

a  question  of  law,  when,  iii.  1079. 

RECEIPT, 

is  primd  facie  evidence  of  payment,  iii.  819. 

not  conclusive,  iii. 786. 

evidence  of  warranty,  when.  iii.  1237. 

for  tithes  by  deputy  of  receiver,  not  admissible,  iii.  1082. 

indorsed  on  bill,  of  what  evidence,  ii.  204. 

by  a  wife  not  evidence  of  payment  of  maintenance  by  the  husband,  ii.  540. 

stamp  on,  iii.  1047. 
effect  of  in  evidence,  iii,  954. 
for  mone}"  not  conclusive,  iii.  954,  955. 

the  giving  one  does  not  exclude  parol  evidence  of  payment,  iii.  956. 
.  in  full,  given  without  fraud,  conclusive,  ib. 
of  money  from  agent,  when  conclusive,  ib. 
acknowledgment  in  policy  of  receipt  of  premium,  ib. 
on  back  of  bill  of  exchange,  ib. 
of  money,  proof  of,  ii.  80. 
presumptive  evidence  of,  ii.  82. 
fraudulent,  by  one  of  several  executors,  ii.  455. 
by  one  of  several  partners,  when  fraudulent,  app.  ii.  iii.  1535.     - 
signed  by  three  trustees,  whether  conclusive  as  to  all,  iii.  786. 

RECEIPT  OF  MONEY, 

constructive,  when  sufficient,  ii.  79,  80. 
Avlien  presumable,  ii.  456. 
mere  fact  of,  what  it  proves,  ib. 

RECEIVER, 

evidence  that  defendant  was  such,  ii.  10. 
evidence  on  plea  denying  that  the  defendant  was,  ib. 
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RliCElYER— continued. 

books  of,  when  ft(liTiissil)lc,  i.  359. 
proof  as  to  custody  of,  i.  358,  359. 
proof  against,  app.  ii.  iii.  1461. 

RECEIVERS 

of  stolen  floods,  proof  agftinst,  app.  ii.  iii.  1536. 

RECITAL, 

of  facts,  observations  on  in  contradistinction  to  real  facts,  i.  G4,  05. 

does  not  operate  as  an  estoppel,  when,  ii.  21, 

in  deed,  effect  of,  ii.  20,  21. 

whole  must  be  taken,  ib. 

of  facts  in  deed  is  evidence  of  them,  ii.  343. 

in  a  deed  evidence  to  prove  recited  deed,  when,  i.  413. 

of  authority  in  instrument  produced  to  connect  a  principal  with  the 

acts  of  his  agent,  not  evidence  of  such  authority,  i.  41G,  ii.  957. 
may  be  evidence  for  one  purpose,  but  not  for  another,  i.  64. 
in  preamble  of  public  Act  of  Parliament,  evidence  when,  i.  233. 
in  writ  of  supersedeas,  evidence  of  former  commission,  iii.  957. 
in  a  deed  of  a  former  deed,  evidence  against  a  party  to  the  latter,  ib. 
in  lease  amounts  to  a  covenant,  when,  ii.  342. 
in  deed  as  to  pecuniary  consideration  not  conclusive,  when,  iii.  789. 

RECOGNITION. 

of  authority,  proof  by,  ii.  43. 

recognition  of  act  of  agent,  when  sufficient,  ii.  42. 

RECOGNIZANCE, 

variance  from  allegation  of,  i.  485. 
estreat  of,  app.  ii.  iii.  1536. 

RECORD, 

proof  of,  i.  188,  iii.  957. 
where  it  is  a  record  of  the  same  court,  ib. 
of  a  different  court,  ib. 
of  an  inferior  court,  ib. 
proof  of  by  production,  i.  223,  224. 

by  exemplification,  i.  224,  225,  iii.  957. 
copy  by  authorized  officer,  i.  225. 
office  copy,  i.  226. 
by  examined  copy,  i.  226. 
copy,  why  allowed  in  evidence,  i.  226. 
how  proved  when  lost,  i.  225. 
when  conclusive,  iii.  958. 
how  impeached,  ib. 
effect  of  in  evidence,  iii.  958, 

former  verdict  for  defendant  for  diverting  water,  &c.  effect  of,  in  evi- 
dence, iii.  958. 
in  qui  tarn  action,  iii.  959. 
recovery  in  trespass  or  trover,  iii.  959. 
effect  of,  ib. 

where  not  pleaded,  iii.  960,  961. 
judgment  recovered,  where  a  bar,  ib. 
recovery  against  a  g-arnishee,  ib. 
award  when  conclusive,  ib. 
inspection  of,  when  allowed,  ib. 
in  criminal  cases,  ib. 
in  replevin  suit,  evidence  when,  iii.  977. 
operates  as  an  estoppel,  when,  i.  268. 
interest  in,  when  it  disqualifies,  i.  120. 
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RECOVERY, 

presumptions  aa  to,  i.  362,  iii.  914.  961. 

from  possession,  iii.  901. 

length  of  time,  liow  reckoned,  iii.  962. 

Stat.  14  G.  2,  c.  20,  iii.  963. 

to  what  cases  applicable,  ib. 

fine,  how  proved,  iii.  964. 

presumption  that  it  was  levied  with  proclamations,  ib. 
seisin,  what  necessary  to  render  a  fine  available,  ib. 
proof  of  use  of,  ii.  377. 

of  damages  in  action  of  trover,  effect  of,  iii.  1166. 
former,  in  qui  tarn  action  must  be  pleaded,  iii.  959. 
when  a  bar  under  the  general  issue,  ib, 
when  conclusive,  ib. 

against  another  defendant  for  adultery  no  bar,  ii.  356. 
without  payment  is  no  satisfaction.     See  Payment. 
against  another  defendant,  no  bar  to  an  action  for  crim.  con.,  ii.  357. 

RECTOR, 

proof  of  title  in  ejectment,  ii.  427. 

may  maintain  ejectment  on  a  lease  avoided  by  non-residence,  ii.  428. 

entry  by  of  receipt  of  tithes,  i.  364. 

action  by  for  dilapidation,  iii.  964. 

title,  ib. 

action  against  for  non-residence,  ib. 

holding  of  the  benefice,  iii.  965. 

absence,  &c.  ib. 

value,  ib. 

variance,  ib. 

entries  by,  i,  364. 

when  evidence  for  his  successor,  ib. 

ejectment  by,  ii.  428. 

RECTOR  AND  CHURCHWARDENS 

of  a  parish,  ejectment  by,  ii.  413. 

RECTORY, 

ejectment  for,  iii.  965.     And  see  Ejectment. 

REDUNDANCY 

of  proof,  effect  of,  i.  175. 

RE-EXAMINATION, 

of  witness,  as  to  what  points,  i.  208. 

what  questions  may  be  asked  on,  ib. 

as  to  motives,  when  allowable,  ib. 

as  to  a  conversation  as  to  which  a  witness  has  been  cross-examined, 

i.  208,  209. 
of  witness,  app.  i.  605. 
commitment  for,  when  justifiable,  ii.  591. 
REFERENCE, 

by  one  instrument  to  another,  iii.  760. 
virtually  incorporates  the  latter,  ib. 

REFRESHING  OF  MEMORY 

of  witness,  means  allowable  for,  i.  176,  177,  178,  179,  180. 
REFUSAL, 

to  deliver  goods,  evidence  of  a  conversion,  iii,  1161. 
secus,  where  qualified,  ib. 
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by  an  agent  not  sufficient  to  prove  a  conversion  by  tlie  principal,  iii. 

11G3. 
to  sign  order  for  discharg-e,  action  for,  ii.  689. 
evidence  of  malice,  ib. 
to  execute  composition  deed,  iii.  966. 
actual,  must  be  proved  by  creditor,  by  party  seeking  to  avoid  a  com- 

sition-deed,  iii.  907. 
to  discharge  a  defendant  out  of  custody,  evidence  of  malice,  when,  ii. 

689. 
not  proved  by  evidence  of  omission,  iii.  966. 

REGISTERS, 

public  are  evidence,  i.  243. 

of  births,  marriages,  &c.  ib. 

day-book  from  which  made  not  evidence,  ib. 

copies  where  deposited,  ib. 

of  foreign  marriage  not  evidence,  i.  244. 

nor  on  books  of  Fleet  prison,  ib. 

of  dissenting  congregation  not  evidence,  ib. 

not  evidence  of  identity,  ib. 

nor  of  age,  i.  222.  244. 

of  place  of  birth,  when,  i.  245. 
entry  in,  how  proved,  ib. 
of  the  bishop,  ib. 
of  navy  office,  i.  247. 

of  ship,  evidence  to  negative  ownership,  i.  248. 
but  not  to  prove  ownership,  ib. 
of  marriage,  ii.  700. 
provable  by  copy,  i.  228. 
of  parish,  proof  of,  ib. 
of  ship,  Stat.  4  G.  4,  c.  4,  provisions  of,  iii.  868. 

proof  by  when  necessary,  ib. 
public,  when  admissible,  a])p.  i.  608. 
of  marriage,  evidence  by,  ii.  699. 

REGISTERED  OWNER  OF  SHIP, 
not  liable,  when,  iii.  1 302. 

REGISTRY  ACT, 

provisions  of,  iii.  868,  869. 

REGISTRY  ACTS,  iii.  870. 

RELATION, 

incase  of  bankruptcy,  ii.  146. 

of  title  of  executor  on  probate  granted,  iii.  1147. 

of  bill  by  indorsement,  ii.  170. 

not  to  prejudice  third  party,  iii.  966. 

RELATIONSHIP, 

proof  of,  iii.  833. 

RELEASE, 

proof  of,  iii.  966. 

effect  of,  ib. 

under  the  general  issue,  ib. 

how  impeachable,  ib. 

on  the  ground  of  fraud,  iii.  968. 
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RELEASE — contimied. 

deed  of  feoffment  evidence  of  a  release,  iii.  968. 

not  evidence  in  account  under  the  plea  that  the  defendant  was  not 

a  receiver,  &c.  ib. 
covenant  not  to  sue  does  not  amount  to,  when,  iii.  1060. 
confirmation  amounting^  to  a,  ii.  697. 
evidence  under  j^eneral  issue  in  case,  ii.  300. 
not  evidence  under  plea  that  defendant  was  not  a  receiver,  ii.  18. 
to  subsequent  parties  to  a  bill  does  not  discharj^e  prior  ones,  ii.  250. 
of  right  of  common,  evidence  on  issue  joined  on  the  right,  ii.  318. 
bj  joint  maker  of  note,  effect  of,  ii.  250. 
effect  of  in  restoring  competency,  i.  166. 
by  one  assignee,  effect  of,  ii.  179. 
confirmation  amounting  to,  ii.  697. 
of  right  of  common,  evidence  when,  ii.  318. 
when  operative,  app.  ii.  iii.  1536. 
pleading  of,  ib. 
fraudulent,  when,  ib. 
covenant  not  to  sue,  does  not  amount  to,  iii.  1006. 

RELEVANCY,  ., 

of  evidence,  app.  i.  627.     See  Evidence. 

RELIEF, 

to  a  pauper,  when  admissible  on  question  of  settlement,  iii.  1008. 
effect  of  giving,  as  to  settlement,  ib. 

REMAINDER, 

on  a  freehold,  admits  of  no  mesne  seisin,  iii.  978. 

REMAINDER-MAN, 

proof  of  title  by,  ii.  411. 

REMEDIAL 

provisions  of  the  law,  i.  2. 

REMITTANCE, 

proof  of  payment,  iii.  822. 

REMOVAL, 

order  of,  effect  of  on  question  of  settlement,  iii.  1005. 

conclusive,  when,  ib. 

of  goods  to  avoid  distress,  ii.  393,  394. 

RENT,  \ 

definition  of,  iii.  970. 
rent-service,  ib. 
remedy  for,  ib. 
rentcharge,  ib. 
how  created,  ib. 

remedy  for,  ib. 
rent-seek,  iii.  971. 

remedy  for,  ib. 

by  distr^s,  ib. 
distress  for  rent,  iii.  969. 

by  executors,  ib. 

husbands,  ib. 
tenants  jjer  autre  vie,  ib. 

appointment  of,  ib. 

suspension  of,  ib. 
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cxtini.'uislinicnt  of,  iii.  9G9. 
forfeiture  for  non-puynient  of.     Sec  Ejectment. 
reservation  of,  iii.  909. 

when  it  must  be  by  deed,  ib. 

when  divisible,  ib. 

apportionment  of,  ib. 

suspension  of,  ib. 

extinguisliment  of,  ib. 
presumption  from  payment  of  may  be  rebutted,  when,  iii.  971. 
in  arrear,  amount  of,  when  to  be  proved  in  replevin,  iii.  971,  972. 
distress  for,  when  it  lies,  iii.  969,  970. 
distress  for,  when  it  may  be  joint,  ib. 

entering-  to  distrain  for,  evidence  under  the  general  issue,  iii.  1121. 
action  against  sheriff  for  not  paying  year's  rent  to   the  landlord   on 

execution  against  the  tenant,  iii.  102G. 
action  against  sheriff  by  tenant  for  wrongful  payment  of,  iii.  1028. 
competency  of  landlord  in  such  action,  ib. 
construction  of  the  stat.  8  Ann.  c.  14,  s.  1,  iii.  102G. 
liability  of  executor  to,  ii.  450. 

RENTCHARGE, 

replevin  for  distress  for,  within  11  G.  2,  c.  19,  s.  23,  iii.  970. 

RENTS, 

small,  payment  of,  presumption  from,  iii.  1125. 

RENT-SECK, 

what,  iii.  971. 
distress  for,  ib. 

RENT-SERVICE, 
what,  iii.  970. 

REPAIRS, 

of  ship,  liability  of  owner  to,  iii.  1301. 

of  pew,  when  necessary  to  be  proved  as  against  the  ordinary,  iii.  865, 

866. 
covenant  for  not  repairing,  ii.  347. 
covenant  for  action  on,  ii.  348. 
proof  of  non-repair,  ii.  351. 
liability  to,  under  covenant,  ii.  348. 

REPLEVIN, 

issue  on  right  of  property,  iii.  969. 

onus  probandi,  ib. 

7ion  cepit,  ib. 

non  tenuit,  iii.  970. 

riens  in  arrear,  iii.  974. 

traverse  that  defendant  is  bailiff,  iii.  976. 

amount  of  rent  and  value  of  distress,  iii.  975. 

Stat.  17  C.  2,  c.  7,  ib. 

damage^  feasant  issue,  on  right  of  common,  ib. 

tender  of  amends,  ib. 

replevin  bond,  iii.  977. 

competency,  iii.  796. 

declaration  by  party  under  whom  defendant  makes  cognizance,   not 

admissible  for  plaintiff',  ii.  29,  30. 
where  a  bar  in  trespass,  i.  262. 
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REPLEVY, 

authority  to,  iii.  969. 

grant  of"  authority,  effect  of,  ib. 

REPLICATION, 

traversing  custom  alleged  by  a  customary  tenant  of  a  messuage,  does 
not  admit  the  antiquity  of  the  messuage  to  which,  &c.  iii.  1130. 

REPLY, 

evidence  in,  app.  i.  626. 

REPOSITORY, 

proof  as  to,  in  case  of  ancient  documents,  i.  239.     See  tit.  Ancient 
Instrument — Deposit. 

REPRESENTATIVE, 

admission  by  represented  party,  evidence  against,  when,  li.  33. 

REPRISALS, 

proclamation  for,  i.  234. 

REPUTATION, 

evidence  of,  when  admissible,  i.  181. 
on  questions  of  boundary,  ib. 

rights  of  com moji,  i.  181,  182. 

customary  rights,  i.  182. 

public  highways,  ib. 

pedigree,  1.  183. 

character,  i.  33. 

modus,  ib.     See  Tithes. 
general  principles  of  admissibility,  i.  27,  28. 
sanctions  essential  to  its  reception,  i.  31. 
publicity  of  fact  to  be  proved,  ib. 
inadmissible  to  prove  a  particular  fact,  i.  33. 
must  be  supported  by  proof  of  enjoyment  since,  ^c.  ib. 
evidence  of,  on  what  principle  admissible,  i.  28. 
examination  as  to,  i.  181. 
when  admissible,  ib. 

admissible  to  prove  customary  right,  ii.  319. 
effect  of,  in  proof  of  a  custom,  i.  296,  297. 
judgment  admissible  to  prove  matter  of,  ib.   ■ 
evidence  of  admissible  to   prove  the  existence  of  a  manor,  ii.  336. 

695,  696. 
admissible  in  suit  for  tithes,  when,  iii.  1092. 
general  evidence  to  prove  a  pedigree,  iii.  843. 
when  admissible  as  to  reputed  ownership,  ii.  162. 
admissible  on  question  of  public  way,  ii.  526. 
inadmissible  to  prove  a  private  prescription,  iii.  907. 
admissibility  of,  on  a  question  where  numbers  arc  interested,'  iii.  907, 

908. 
as  to  manorial  rights,  ii.  336. 
evidence  to  prove  customary  rights,  ii.  319. 
evidence  of,  iii.  907. 

of  wife,  whether  admissible  in  case  of  crim.  con.  ii.  356. 
as  to  right  of  digging  stone  upon  waste  of  a  manor,  iii.  907. 
of  particular  fact  inadmissible,  iii.  908. 
admissible  as  to  boundaries,  ib. 
ag  to  mode  of  electing  a  schoolmaster,  ib. 
to  negative  a  custom  admissible,  when,  app.  i.  602. 
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REPUTATION— confm»«/. 

evidence  of,  in  case  of  reputed  ownership,  ii.  150. 
proof  of  custom,  wlien,  ii.  3.39. 
proof  of  by  deposition,  app.  i.  Gil. 
admissible  to  prove  boundary,  when,  ib.  fiOl. 
to  prove  custom,  when,  ib.  G02. 

REPUTED  OWNERSHIP, 

evidence  of,  ii.  157. 

of  ship,  ib. 

of  goods  sold,  ib. 

of  public-house,  ii.  158,  159. 

REQUEST, 

proof  of  in  action  for  work  and  labour,  iii.  1-297. 

implied,  when,  ib. 

to  pay  money,  when  implied,  ii.  75. 

compulsory  paj'ment,  ib. 

implication  of  from  legal  obligation,  ii.  454. 

when  presumed,  ii.  09. 

from  legal  obligation,  ib. 

to  depart,  proof  of  when  necessary  under  pica  of  defence  of  possession, 

iii.  1136. 
proof  of  actual,  ib. 
when  presumed,  ii.  69.  75. 
proof  of  in  action  for  work  and'labour,  iii.  1298. 

RESCINDED  CONTRACT, 

general  rule  as  to  recovery  of  money  paid  under,  ii,  91. 

RESCUE, 

a  defence  to  the  sheriff,  when,  iii.  1022. 

RESCUE  OF  CATTLE, 

indictment  for,  app.  ii.  iii.  1403. 

RES  GESTAE, 

in  general  evidence,  i.  56. 

RESIDENCE, 

proof  of  unnecessary  to  validity  of  marriag'e,  ii.  702. 

RESIGNATION  BOND,  iii.  966. 
damages  in  action  on,  ii.  269. 

RES  INTER  ALIOS, 

inadmissible,  i.  58,  59. 

principle  of  the  rule,  i.  59. 

effect  of  the  rule,  i.  61. 

does  not  exclude  admissions  by  a  party,  ib. 

or  the  operation  of  general  laws  or  customs,  ib. 

nor  facts  which  have  a  legal  operation,  i.  02. 

nor  any  memorandum  or  declaration  which  under  particular  sanctions 

are  evidence,  ib. 
on  evidence  of  reputation.  Sic.  ib. 
on  declarations  part  of  the  res  gestce,  i.  63. 
on  collateral  facts,  i.  64. 
public  and  judicial  proceedings,  i.  61. 
confessions  by  prisoners,  &c.  i.  39,  40.  59,  60. 
by  a  principal  felon,  ii.  40. 
judgment  of  ouster  in  rjno  icarruntu,  i.  295. 
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RES  INTER  AUO^— continued. 
in  g-eneral  inadmissible,  i.  58. 
instances  of,  i.  58,  59,  60. 
when  a  fact,  is  admissible,  i.  64. 
exception  to  the  general  rule,  i.  61. 
entry  by  party  dead,  against  his  own  interest,  i.  62. 
application  of  the  rule  to  written  entries,  i.  249. 
custom  of  tithing  in  other  parishes,  iii.  1092. 

RESOLUTION, 

of  house  of  lords,  i.  235. 

RESULTING  TRUST, 

evidence  to  prove  a,  iii.  788. 

RESPONDEAT  SUPERIOR, 

a  maxim  of  law,  iii.  738. 
application  of,  ib. 

RESPONDENTIA  BOND, 

assumpsit  lies  against  the  obligor  of,  when,  iii.  757. 
action  against  obligor  who  indorses,  ii.  114. 

RESTRAINT, 

of  insane  person,  plea  of,  iii.  1140. 

RETAINER, 

of  an  attorney,  proof  of,  ii.  107. 
by  an  executor,  proof  of,  Ii.  451. 
by  executor,  ii.  450. 

RETAKING, 

of  party  improperly  allowed  to  go  at  largo,  justifiable  when,  ii.  600. 

RETURN, 

by  sheriff,  effect  of,  i.  330. 

by  sheriff,  evidence  against  third  persons,  when,  iii.  1033. 
against  defendant  on  an  indictment  for  rescue,  ib. 
binding  on  the  sheriff,  iii.  1015. 

REVERSAL, 

of  judgment,  effect  of,  ii.  437. 
restores  competency,  i.  102. 

REVERISON, 

particulars  of  proof  in  action  for  an  injury  to  the,  iii.  977. 

reversionary  interest,  proof  of,  ib. 

variance,  iii.  978. 

evidence  of  damage,  ib. 

reversionary  interest,  assets,  when,  iii.  979. 

proof  necessary  as  to  obligor's  interest,  ib. 

grantee  of  reversion  in  ejectment  for  forfeiture,   must  prove  a  cause 

subsequent  to  the  grant,  ib. 
competency  of  tenant  in  action  for  damage  to,  iii.  978. 
assignee  of,  debt  by,  ii.  350. 

REVERSIONARY  INTEREST, 

assets,  when,  iii.  979. 

in  chattel  injury  to  what,  sufficient  to  maintain  trover,  iii.  1156. 

proof  of  having  a,  iii.  977. 
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REVERSIONER, 

action  by,  for  not  repairing  a  gutter  through  defendant's  land,  iii.  125-2. 

of  mortgaged  premises  in  possession  of  mortgagor,  action  by,  ii-  l^*^'- 

cannot  sue  for  mere  trespass,  when,  iii.  744. 

action  by,  for  not  repairing  a  watercourse,  iii.  1225. 

proof  of  title  by,  ii.  411. 

REVOCATION, 

of  authority  does  not  impeach  an  act  done  by  virtue  of  that  authority, 

ii.  443. 
allegation  of  revocation  imports  notice  when,  ii.  118. 
of  submission  to  reference,  ib. 
bankruptcy  of  party  no  revocation,  ib. 
of  authority  of  arbitration,  ib. 
of  authority  of  stakeholder,  ii.  89. 
of  will,  proof  of,  iii.  1285. 
prescription  of,  i.  5G4. 
of  will,  evidence  of,  iii.  1285. 
implied,  iii.  1287. 

REWARD, 

action  to  recover,  iii.  979. 

RIENS  IN  ARRERE, 

evidence  on  issue  taken  on  plea  of,  lu.  974. 

RIENS  PER  DISCENT, 

evidence  on  plea  of,  ii.  519. 
assets,  proof  of  heirs  having,  ib. 
evidence  on  issue  of,  ii.  520. 

RIGHT, 

legal  acceptation  of  the  term,  i.  1,  2. 

incorporeal,  proof  of  an,  iii.  743. 

arises  from  implication  of  law,  when,  ib. 

attached  to  a  house  remains,  although  the  house  be  pulled  down, 

when,  iii.  908. 
legal  sense  of,  i.  1. 
popular  sense  of,  ib. 

RIGHT  TO  BEGIN, 

rules  as  to,  app.  i.  623. 

RIGHTS  OF  THINGS, 

meaning  of  the  expression,  i.  1 . 

RINGS, 

inscriptions  on,  in  case  of  pedigree,  iii.  84-J. 

RIOT.     See  Unlawful  Assembly — Hundred. 

RITE  ACTA, 

presumption  of  in  case  of  recovery  sufifered,  iii.  90 1 . 

RIVER, 

presumption  as  to  right  of  soil  of,  iii.  1253. 

whether  navigable  or  not,  a  question  of  fact  for  the  jury,  ib. 

ROAD, 

deviation  from  proper  side  of,  effect  of,  iii.  736. 

ROGUE  AND  VAGABOND, 

commitment  of,  ii.  590. 
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ROLL  OF  ATTORNIES, 

evidence  by,  ii.  105. 

ROMAN  CATHOLIC  PRIEST, 

examinable  as  to  confidential  communication,  ii.  322. 

ROMAN  LAW, 

provisions  of  as  to  pleading-,  i.  4, 

ROME, 

proof  of  ordination  by  see  of,  ii.  309. 

RULE  OF  COURT,  iii.  988. 

proof  by,  ib. 

production  of  rule  to  pay  money  into  court  does  not  give  right  to 

reply,  ib. 
rule  for  committing  a  defendant  convicted  oi  a  misdemeanor,  evidence 

of  judgment  of  imprisonment,  ib. 

RULES  OF  COURT,  iii.  979. 

RUSSIA, 

navigation  laws  of,  ii.  459. 

SALE, 

in  market  overt,  proof  of,  iii.  1227. 

proof  of  contract  of,  iii.  1 195. 

of  goods,  contract  for  when  entire,  iii.  1200. 

contract  of  may  be  rescinded  by  nmtual  assent,  iii.  1212. 

election  not  to  rescind,  proof  of,  ib. 

contract  of  by  letter  requiring  assent  within  a  limited  time,  iii.  1219. 

of  goods  to  jB.,  when  C.,  the  buyer,  is  unable  to  pay  for  them,  wish 

the  consent  of  C.  in  a  new  contract,  not  within  the  statute  of  frauds, 

iii.  1196. 
by  a  broker,  evidence  of,  ib. 
where  the  agent  sells,  the  contract  is,  in  law,  with  the  principal,  iii. 

1202. 
subject  to  buyer's  right  of  set-off,  &c.  where  the  agent  sells  in   his 

own  name,  iii.  1203. 
principal  when  discharged  by  payment  to  the  agent  of  the  vendor,  ib. 
of  goods,  proof  of  performance  of  condition  precedent,  iii,  1199. 
correspondence  with  sample,  ib. 
action  by  vendee,  iii.  1219. 
proof  of  performance  of  conditions  precedent,  ib. 
conditions  of,  evidence  of  warranty,  iii.  1237. 
fraud  in,  ii.  372. 
contract  for  by  one  who  has  not  the  goods,  nor  expects  consignment 

of  them,  illegal,  iii.  1216. 
bill  of,  stamp  on,  iii.  1044. 
of  goods  by  bankrupt  protected,  when,  ii.  170. 
by  a  sheriff,  effect  of,  iii.  1032,  1033. 
evidence  by  one  who  claims  under,  ib. 
where  the  process  is  irregular,  ib. 
of  ship  by  master  in  foreign  country,  not  valid  unless  necessary,  iii. 

1225. 
contract  of  in  an  action  by  vendor,  iii.  1195. 
by  sheriff,  property  altered  by,  although  the  judgment  be  erroneous, 

iii.  1148. 
of  goods  vests  the  property,  when,  iii.  1221. 
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SALE  or  LANDS, 

contmct  for  tlio,  proviaionB  ol"  thv  Stiittito  of  rramlri  uh  to,  ii.  IWVI. 

SALVAGE, 

nature  of  tho  oblib^atiou  to  \niy,  iii.  I'JUO. 
action  for,  ib. 

SALVOR, 

lien  of,  ii.  049. 

SAMPLE, 

proof  of  sale  by,  iii.  1210. 

8al()  of  goods  !)>',  at'tiou  for,  iii.  1100. 

j^roof  of  corrcRpondence  of  goods  with,  iii.  1240. 

sale  by,  variance  from  contract,  ii.  (H. 

SATISFACTION.     Soo  Accord  and  Satisfaction,  i'\.  1(>. 
must  bo  reasonable  to  bar  an  action,  ib. 
by  one  of  several,  bars  the  action  as  to  the  rest,  ib. 
giving  security  for  past,  no  bar,  ib. 

Hgreeuient  to  take  less  on  a  third  person  becoming  a  surety,  ib. 
of  bill,  proof  of,  ii.  248. 
when  a  defence,  ib. 
of  bill  or  note,  j)resumable  when,  ib. 
of  bill  by  taking  in  execution,  ib. 
of  bond,  when  presumed,  ii.  270, 
bill  oj)erates  as,  when,  ii.  2(54. 
to  one  of  several  when  a  bar,  iii.  802. 
of  bill  of  e.Ychangc,  what,  ii.  249. 

SCHEDULE, 

of  insolvent  not  conclusive  against  an  omitted  claim,  ii.  241). 

SCIENTER, 

need  not  be  proved,  when,  ii.  .^71. 
proof  of,  when  necessary,  iii.  7;?4. 
though   alleged,  need  not  be  proved   in    an  action  for  breach  of  vvar^ 

ranty,  iii.  1242. 
in  an  action  for  warranty  need  not  be  proved,  ib.  * 

need  not  be  proved  when,  ii.  372. 
in  case  of  bad  money,  ii.  311. 

SCILICET, 

avcu'uient  under,  ii.  02. 

when  it  protecta  from  variance,  ib. 

SCOTLAND, 

cllect  of  judgment  in  cotn-ts  of,  i.  271. 
marriage  in,  of  I'^nglish  minors,  valid,  ii.  703. 
marriage  in,  of  English  subjects,  ii.  704. 
proof  of  law  of,  ii.  450. 

SEA, 

right  to  land  relinquished  by  the,  iii.  1254. 

SEAL, 

of  public  corporate  bod}^,  proot'  of,  i.  342. 

of  city  of  Lojulon,  ib. 

admission  under,  eiVect  of,  i.  342. 
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SEALING, 

of  (UhmI,  ovidoncc  of,  i.  372. 

proof  of  pnrticiilar  custoin  ns  to,  ib. 

by  body  corporate,  ib. 

party  liiay  bo  bound  wifliout,  Avhcn,  ii.  377. 

SEAMAN, 

death  of,  proof  of,  i.  247. 

effects  of  indictment  for  obtaining:  administration  to  the,  iii.  800. 

perjury  to  obtaiii  payment  of  wa<ies  of,  indictment  for,  iii.  857. 

attendance  of  as  witness,  how  procured,  i.  81. 

suit  for  wajies  by,  iii.  ino.>. 

forfeiture  of  wages  by,  under  stat.  5  &  0  W.  4,  c.  19,  iii.  1304. 

SEA  SHORE, 

title  to,  app.  ii.  iii.  1009. 
limit  of,  iii.  1254. 

SEARCH, 

for  lost  instrument,  evidence  of,  i.  087. 

SEAT  IN  CHURCH.     See  Pmv. 

proof  of  right  to,  iii.  802,  803. 

SECONDARY, 

proof  in  absence  of  the  attesting  witness,  aj)p.  i.  018. 
to  prove  a  will,  iii.  1207. 

SECONDARY  EVIDENCE, 

principle  of  excluding,  i.  09. 

exclusion  of  from  policy,  i.  70. 

how  it  differs  from  defectivo  evidence,  i.  505. 

of  instrument  in  possession  of  the  adversary,  ii.  50. 

entries  by  strangers,  i.  345. 

principle  of  admissibility,  ib. 

SECRETARY  AT  WAR, 

certificate  of,  ii.  302. 

SECRETARY  OF  BANKRUPTS, 

book  of,  admissible  when,  i.  248. 

SECRETARY  OF  STATE, 

order  of  for  bringing  up  a  prisoner  of  war  as  a  witness,  i.  82. 

SECRETARY  OF  STATE'S  OFFICE, 

book  of,  proveable  by  a  copy,  i.  228. 

SECRETUM  ABBATIS, 

hold  to  be  inadmissible,  i.  239. 

SECURITY, 

renewal  of,  effect  of,  ii.  240. 

for  advances  to  partners  determined  by  death  of  one,  when,  iii.  825. 

giving  new  security  discharges  a  former,  when,  iii.  lOGO. 

SEDUCTION, 

particulars  of  proof,  iii.  989. 

proof  of  service,  ib. 

proof  of  seduction,  ib. 

damages,  iii.  990. 

of  conduct  and  character,  ib. 
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SEBVCTIO'N— continued. 

defence,  iii.  991. 

evidence  as  to  character,  ii.  307. 

seduction  of  servant,  iii.  991. 

of  servant,  effect  of  penalty  recovered  against  the  servant,  ii,  300. 

proof  of  good  character  when  admissible,  ii.  306. 

SEISIN, 

evidence  of,  ii.  458. 

in  fact,  when  necessary  to  be  proved,  iii.  897. 

presumed,  when,  iii.  898. 

SELLER, 

what  he  generally  covenants  for,  ii.  90. 

SENSE, 

of  contract  cannot  be  altered  by  oral  evidence,  i.  34.'">. 
general  principle,  ib. 

SENTENCE, 

of  expulsion  from  a  college,  i.  285. 
deprivation  by  a  visitor,  i,  285.  # 

SEPARATE  EXAMINATION, 

when  allowed,  i.  189. 

SEPARATE  MAINTENANCE, 

adequacy  of,  a  question  for  the  jury,  ii.  545. 

does  not  discharge  the  husband  when  in  respect  of  goods  supplied  to 
the  wife,  ii.  643. 

SEPARATION, 

of  husband  and  wife  no  bar  to  action  for  crim.  con.  ii.  356. 

of  husband  and  wife,  deed  of,  when  enforceable  in  equity,  ii.  545. 

SEPARATION  DEED, 

illegal,  when,  ii.  546. 

SEQUESTRATION, 

Scotch,  effect  of,  i.  270,  iii.  992. 
writ  of,  ib. 

SERVANT, 

seducing  of,  recovering  penalty  a  bar  to  an  action  for,  ii.  300. 

action  for  seduction  of,  iii.  990. 

master  liable  for  negligence  of,  iii.  737. 

authority  of  to  warrant  soundness  of  a  horse,  iii.  1240. 

master  not  liable  for  wilful  trespass  of,  iii.  1111. 

custody  of  goods  by,  when  lost  or  stolen,  does  not  exclude  an  action 

by  the  owner,  ib. 
has  a  bare  charge  of  his  master's  goods,  ii.  609. 
notice  to,  when  sufficient,  iii.  729. 
cannot  justify  a  conversion  under  master's  order,  although  the  act  was 

apparently  legal,  iii.  1168. 
proof  of  good  character  in  action  against  master  for  slander,  ii.  304, 

305. 
nuisance  by,  liability  of  master  for,  iii.  737. 

acting  under  authority  of  master  liable  for  conversion  when,  iii.  1168. 
dissolution  of  contract  with,  iii.  1304. 
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SERVICE, 

proof  of  in  action  for  seduction,  iii.  988,  989. 
proof  of  in  case  of  settlement,  iii.  1001. 
fraudulently  procured  action  lies  for,  when,  iii.  1298. 

SESSIONS, 

judgment  of  in  settlement  cases,  i.  294. 

SET  OFF, 

particulars  of,  iii.  796. 

Stat.  2  G.  2,  c.  22,  s.  13,  iii.  992. 

proof  of  notice  of,  ib. 

proof  of,  iii.  995. 

variance  from,  ib. 

against  assignees  of  bankrupt,  iii.  990. 

proof  in  answer  to  evidence  of,  ib. 

Stat,  of  limitations,  ib. 

particulars  of  set-off,  iii.  997. 

effect  of  set-off  in  evidence,  ib. 

practice  where  set-off  is  proved  but  not  pleaded,  &c.,  ib. 

against  assignees  of  a  bankrupt,  iii.  996. 

proof  of  set-oft'  on  the  bankrupt's  notes,  ib. 

item  of  admission  in  a  set-off  does  not  supersede  the  necessity  of  proof, 

iii.  997. 
where  the  set-off  exceeds  the  original  demand,  an  action  lies  for  the 

surplus,  ib. 
onus  probandiy  i.  419. 
against  an  executor,  ii.  445. 

SETTLEMENT, 

proof  of  birth  and  derivative  settlements,  iii.  998. 

hiring  and  service,  ib. 

presumptive  evidence  of  hiring,  ib. 

service,  ib. 

apprenticeship,  iii.  1001. 

in  case  of  parish  apprentices,  iii.  1001,  1002. 

serving  public  office,  iii.  1003. 

estate,  ib. 

renting  tenement,  iii.  1004. 

order  of  removal,  iii.  1005. 

effect  of  in  evidence  when  unappealed  from,  ib. 

as  to  what  facts  conclusive,  ib. 

when  inconclusive,  iii.  1006,  1007. 

examination  of  soldiers,  iii.  1007. 

relief,  effect  of  in  evidence,  iii.  1008. 

made  on  wife,  evidence  in  action  for  crim.  con.,  ii.  354, 

of  pauper,  parol  evidence  as  to  agreement  admissible,  when,  iii,  791. 

SEVERAL,     ^ee  One  of  Several. 

articles,  sale  of  at  separate  prices  form  but  one  contract,  when,  ii.  486. 

SEVERAL  AND  JOINT, 

variance  in  proof,  i.  457. 

SEVERAL  ALLEGATION, 

averment  of  fact  done  severally  supported  by  proof  of  fact  done  jointlv, 
when,  ib. 
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SEVERANCE, 

of  tithes,  proof  of,  iii.  10R4. 

of  chattel  from  freehold,,  cftoct  of  a$  to  property,  iii.  1154. 

SEWERS, 

goods  taken  under  warrant  of  court  repleviuble,  iii.  9C9. 

SHEEPSTEALING, 

proof  of,  app.  ii.  iii.  1460. 

SHERIFF, 

action  against  for  n  false  return  on  mesne  process,  iii.  1009. 
particulars  of  proof,  ib. 
proof  of  the  writ,  ib. 
variance,  iii.  1009. 

of  the  bailiff's  authoritj-,  ib. 

by  the  warrant,  &c.,  ib. 

by  other  documents,  iii.  1010. 

of  the  sherift''s  default,  iii.  1011. 

of  the  damage,  iii.  1014. 

admission  by  the  debtor,  ib. 
Escape  on  mesne  process.  • 

proof  of  the  writ,  iii.  1015. 

habeas  corpus  and  committitur,  ib. 

escape,  iii.  1015. 

on  return  of  cejn  corpus,  ib. 

of  the  debt,  ib. 

evidence  in  defence,  iii.  1010. 
false  return  to  fieri  facias,  ib. 

particulars  of  proof,  iii.  lOlG,  1017. 

title  to  the  property,  ib. 

defence,  ib, 

bankruptcy  of  party  against  whose  goods  the  writ  issued,  iii.  1018. 
escape  in  execution,  iii.  1019. 

arrest,  ib. 

escape,  iii.  1019,  1020. 

variance,  iii.  1021. 

evidence  in  defence,  ib. 

fresh  pursuit,  ib. 

error  in  process,  when  available,  iii.  1022. 
action  against  for  money  had  and  received,  ib. 
taking  insufficient  pledyes,  iii.  1024. 
action  by  against  a  surety,  iii.  1025,  1026. 
action  against  by  a  landlord,  ib. 
Stat.  8  Ann.  c.  14,  s.  1,  ib. 
particulars  of  proof,  iii.  1020,  1027. 
demise,  ib. 
occupation,  ib. 

lies  on  defendant  to  prove  the  rent  paid,  ib. 
removal  of  goods,  iii.  1027. 
proof  of  removal  of  part  sufficient,  ib. 
action  for  paying  year's  rent  to  landlord,  iii.  1028. 
evidence  in  defence  that  rent  was  due,  ib. 
competency  of  landlord,  ib. 

action  acrainst  for  negligence  in  losing  a  replevin  bond,  iii.  1025,  1026. 
trespass  against  the  sheriff,  iii.  1028. 

evidence  to  connect  the  sheriff  with  the  act  of  the  bailiff,  iii.  1028, 1029. 
recital  of  writ  in  warrant  does  not  prove  the  writ,  iii.  1028. 
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SHERIFF— co«<mMef/. 

sheriff  lia1)le  for  seizure  by  bailiff  of  any  other  party's  goods,  iii.  1029. 

sheriff"  liable  in  case  of  misnomer,  ib. 

defence  by  the  sheriff",  ib. 

goods  of  executrix  used  us  goods  of  the  husband,  ib. 

trover  against  the  sheriff,  iii.  1028. 

proof  of  judgment  when  necessary  to  defeat  an  assignment,  iii.  1030. 

unnecessary  where  the  assignment  is  merely  colourable,  ib. 

competency,  iii.  1031. 

extortion,  ib. 

particulars  of  proof,  iii.  1031,  1032. 
action  under  stat.  32  G.  2,  c.  28,  iii.  1032. 
action  against  sheriff  for  refusing  a  vote,  &c.  ib, 

proof  of  malicious  or  corrupt  motive,  ib, 
proof  by  vendee  under  sale  by  sheriff",  ib. 
assignment  of  lease,  proof  of,  iii.  1033. 
return  by,  ib. 

where  evidence,  ib. 
competency,  ib. 
inquisition  by  to  ascertain  property  in  goods  not  evidence  for  him, 

iii.  1019. 
admission  by  the  debtor.     See  Admission. 
not  liable  in  an  action  for  money  had  and  received,  for  not  paying 

the  landlord's  rent,  ii.  83. 
liability  of  for  goods  taken  in  execution  to  assignees  of  bankrupt, 

ii.  116. 
liability  of  in  executing  process  against  goods  of  bankrupt,  ii.  118. 
actions  for  breach  of  duty  by  under-sheriff  to  be  brought  against  the 

high  sheriff,  iii.  1009. 
return  of  on  the  writ  when  admissible,  i.  330. 
guilty  of  conversion  in  selling  goods  of  bankrupt  after  an  act  of 

bankruptcy,  iii.  1157.  1168. 
proof  by  vendee  under  in  action  of  ejectment,  iii.  1195. 
liable  in  respect  of  predecessor's  tort,  when,  iii.  729. 
false  return  evidence  in  action  for,  app.  ii.  iii.  15-53. 
special  bailiff  effect  of  appointing,  ib. 
damages,  amount  of,  ib. 
money  had  and  received,  ib.  1554. 
taking  insufficient  sureties,  action  for,  ib. 
action  against  by  a  landlord,  under  stat.  8  Ann.  c.  14,  ib. 
defence  by,  acting  judicially,  ib.  1555. 
sale  by,  effect  of,  iii.  1032. 
defence  by  under  new  rules,  iii.  1021 . 
seizure  of  goods  under  a  Ji.  fa.   after  a  secret  act  of  bankruptcy,  a 

conversion,  iii.  1157. 
action  against,  property  seizable  by,  app.  ii.  iii.  1555. 
extortion  by,  ib. 
poundage  of,  ib. 

SHERIFF'S  OFFICER, 

remedy  on  indemnity  when  bail  nbove  is  not  put  in,  ii.  74. 
SHIP, 

interest  in,  proof  of,  iii.  868. 

registry  of,  evidence  when,  i.  248. 

transfer  of,  when  void  for  non-compliance  with  Register  Act,  ii.  243. 

reputed  ownership  of,  ii.  157. 

repairs  of,  liabilitv  of  ownei'  to,  iii.  13U1. 
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SHIP — continued. 

action  for  repaii-s  of,  iii.  1301. 

against  the  master,  ib. 

against  the  owner,  ib. 
a  mere  mortgagee  who  has  not  taken  possession  not  liable,  ib. 
captain  liable  for  goods,  &c.  ii.  40. 
proof  of  ownership,  iii.  808. 
vendee  of,  proof  of  title  by,  i".  1225. 

master  of,  not  liable  for  negligence  of  pilot,  when,  iii.  739. 
sold  at  sea  in  case  of  bankruptcy,  ii-  1  •")•'• 
contracted  to  be  built,  property  in  whilst  building,  iii.  11 48. 
property  in,  incase  of  bankruptcy,  ii.  1  ">() 
goods  ordered  for  by  the  captain,  ii.  42. 

SHIP-BUILDER, 

opinion  of,  when  evidence.     See  Policy. 

SHIP-OWNER, 

authority  from,  presumable,  ii.  42. 
liability  of  for  act  of  master,  iii.  1301. 
liability  of  for  mariner's  wages,  iii.  1302. 

necessary  repairs,  iii.  1302. 
authority  of  the  muster  presumed,  ii.  42. 
not  registered,  liability  of,  iii.  1302. 

SHIPWRIGHT, 

lien  of,  ii.  649. 

SHOP-BOOK, 

when  evidence,  i.  360. 

SHOPMAN.     See  Agent. 

SHORT 

entering  of  bills,  efl'ect  of,  ii.  165,  106. 

SIAM,  KING  OF, 

anecdote  of  Locke  as  to,  i.  554. 

SICKNESS, 

incapacity  of  servant  by  does  not  bar  his  action  for  wages,  iii.  1305. 

SIGN  MANUAL, 

of  king,  certificate  under,  ii.  303. 
evidence  of,  when  sufficient,  i.  242. 

SIGNATURE, 

of  memorandum,  &c.  what  sufficient  within  the  statute  of  frauds,  ii. 

485.  492. 
probable  by  admission,  when,  ii.  217. 
what  amounts  to,  ii.  485. 
in  pencil,  when  sufficient,  ii.  492. 
by  agent,  what  sufficient  under  the  stat.  of  frauds,  ii.  493. 

SIMILITUDE 

of  handwriting,  when  admissible  evidence,  ii.  518. 

SIMONIACAL  BOND,  ii.  965.     See  Rector. 

SIMONY, 

not  a  defence  when  in  an  action  for  use  and  occupation,  iii.  973. 

SIMPLE  CONTRACT 

debts,  may  be  paid  before  specialties,  when,  ii.  448. 
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SLXGULAR  AND  PLURAL, 

variance  between,  i.  488. 

SKILL  AND  JUDGMENT, 

opinion  on  questions  of,  ii.  313. 

reasons  of  witness  for  giving  an  opinion  on  questions  of,  i.  548. 

evidence  on  questions  of,  i.  69. 

SLANDER, 

character,  evidence  of,  Avhen  admissible,  ii.  306. 
SLIP  OF  LAND 

adjoining-  highwav,  evidence  of  right  to,  ii.  697. 
SOLDIER, 

cxiunination  of,  iii.  1007. 
SOLICITOR, 

under  coniniission  of  biinkrupt  not  liable  to  the  messenger,  ii.  114. 
SOLVIT  AD  DIEM, 

onus  prnhandi  lies  on  a  party  alleging  payment,  iii.  818. 

proof  on  plea  of,  iii.  827. 

SOLVIT  POST  DIEM, 

pioof  on  plea  of,  ii.  -^'/O. 
SON  ASSAULT, 

plea  of,  iii.  113  1. 

SON  ASSAULT  DEMESNE, 

evidence  of,  ii.  53, 

replication  of  does  not  put  excess  in  issue,  iii.  1134. 

plea  of,  admits  an  assault  committed,  iii.  1135. 

proof  on  issue,  on  ])lea  of,  ib. 
SONG, 

piracy  of,  iii.  938. 

SORTER 

of  letters,  proof  of  being,  ii.  308. 

SOUND  MEMORY, 

proof  of  allegation  of  lies  on  the  party  alleging,  i.  419. 
SPECIAL  BAILIFF, 

eft'ect  of  act  by  in  executing  writ,  &c.  iii.  1011. 

SPECIAL  CHARACTER.     See  Character. 
proof  of,  ii.  307. 

SPECIAL  CONTRACT, 

evidence  under  a  general  count,  when  for  goods,  &c.  iii.  1204, 
effect  of  failure  on,  ii.  72. 

SPECIAL  DAMAGE, 

inadmissible  when,  unless  averred,  ii.  636. 

exceptions  to  the  rule,  ib. 

resulting  from  breach  of  contract,  limitations,  stat.  of,  how  computed, 

ii.  661. 
allegation  of,  when  necessary,  ii.  317. 

SPECIAL  PLEADINGS, 

object  of,  i.  3. 

SPECIAL  PROPERTY, 

what  sufficient  in  trover,  iii.  1145, 
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SPECIAL  VERDICT, 

not  finding  an  actual  tender,  but  evidence  only,  insufficient  when,  in. 
1071. 

SPECIFICATION, 

of  invention,  iii.  939. 

variance  from  by  an  artist,  effect  of,  iii.  1307. 

SPECIFIC  INTENTION, 

when  necessary  to  be  proved,  ii.  572. 

SPECIFIC  PURPOSE, 

bills  deposited  for  in  case  of  bankruptcy,  ii.  160. 

SPIRITUAL  COURT, 

proof  of  sentence  of,  i.  300. 
sentence  of,  when  conclusive,  i.  285. 

for  what  reason,  ib. 
sentence  of  nullity  of  marriage,  effect  of,  i.  288, 289. 
depositions  taken  in,  whether  admissible,  i.  316. 
jurisdiction  of  in  case  of  marriage,  ii.  698. 

SPIRITUOUS  LIQUORS, 

effect  of  Stat.  24  G.  2,  as  to  demand  for,  iii.  827. 

SPRING  GUNS, 

action  for  damage  from,  iii.  735. 
nuisance  by  placing,  ib. 

SPURIOUS 

facts,  detection  of,  i.  65,  66. 

STAGE-COACH, 

proof  of  ownership  of,  i.  248. 

STAKEHOLDER, 

authority  of,  revocable,  ii.  89. 
liability,  ii.  95. 

STALLAGE, 

assumpsit  for,  no  contract  need  be  shown,  ii.  69. 

STAMP, 

administration,  iii.  1034,  1035. 

agreement,  iii.  1035,  1036,  1037,  1038,  1039,  1040.     See  Assumpsit. 

appraisement  iii.  1040. 

apprentice,  ib. 

award,  iii.  1041. 

bankers'  drafts,  iii.  1043. 

bills  of  exchange,  iii.  1044. 

bill  of  lading,  ib. 

bill  of  sale,  ib. 

bond,  ib. 

cognovit,  iii.  1046. 

composition  deed,  iii.  1045. 

conveyance,  ib. 

copies,  iii.  1046. 

deed,  ib. 

ejectment,  iii.  1047. 

foreign  instrument,  ib. 

lease,  ib. 

policy,  iii.  1049. 
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STAMP— contimied. 
receipt,  iii.  1049. 
surrender,  iii.  1051. 
warrant  of  attorney,  ib. 
re-stamping-  of  instrument,  when  necessary,  ib. 

alteration,  ib. 
second  stamp,  when  necessary,  ib. 
several  stamps,  when  necessary,  iii.  1052. 
stamp  of  dift'erent  denominations,  iii.  1053. 
time  and  manner  of  stamping-,  iii.  1055. 
objection  for  want  of,  Avhen  taken,  iii.  1054,  1055. 
presumptive  evidence  of,  iii.  1055. 
eflfect  of  want  of  st-amp,  iii.  1056. 
unstamped  instrument,  when  admissible  for  collateral  purposes,  iii. 

1057. 
proper,  when  presumed,  ii.  56. 
presumption  that  an    ancient  indenture  was    properly  stamped,  iii. 

1055. 
new  one,  when  necessary,  in  the  case  of  an  altered  policy,  iii.  867. 
on  bill  of  exchange,  objection  for  want  of,  ii.  254. 
on  foreign  bill,  ib. 

production  of  instrument  for  purpose  of  stamping,  i.  370. 
on  probate,  evidence  to  assets,  ii.  449. 
on  probate,  when  evidence,  ib. 
time  and  mode  of  objecting  to,  app.  ii.  iii.  1556. 
single,  when  sufficient,  ib. 
ad  valorem,  ib. 
affidavit,  ib.  1557. 
agreement,  ib. 
annuity,  ib.  1558. 
apprentice,  ib. 
assignment,  ib. 
attorney,  ib.  1559. 
authority,  ib. 
bill  of  exchange,  ib. 
bond,  ib. 

charge  on  land,  ib. 
deed,  ib. 
lease,  ib. 

mortgage,  ib.  1560. 
surrender,  ib. 

STATE, 

acts  of,  proof  of,  i.  233. 

STATEMENT  OF  COUNSEL, 

omission  in,  will  not  preclude  plaintiff  from  recovering  on  cause  of 
action  alleged  and  proved,  i.  430. 

STATUTE, 

mis-recital  of,  variance  as  to,  i.  479. 

provisions   of  stat.  33  Geo.  3,  c.  13,  as  to  date  of  commencement, 

iii.  1059. 
prospective,  when,  ii.  123. 
prospective  one,  ii.  271. 
when  compulsory,  app.  ii.  iii.  1560. 
proof  of,  ib. 
repeal  of,  by  implication,  ib. 
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STATUTE  DUTY, 

conviction  for  not  doing,  ii.  587. 

presumptive  evidence  as  to  highway,  when,  ii.  524. 

STATUTE  MERCHANT,     ^ee  Ejectment. 

STATUTE  STAPLE, 

proof  of  title  by  conusee  of,  ii.  408. 

STATUTES, 

public  knowledge  of  presumed,  iii.  728. 

STEALING.     SeeLarcimj. 

STEAM-ENGINE, 

in  case  of  bankruptcy,  ii.  155. 

STEWARD, 

of  court  baron,  a  judicial  officer,  iii.  1112. 

of  manor,  proof  of  title  to  fees,  &c.  ii.  696. 

entry  b}-,  of  receipt  of  money,  i.  358.  364. 

entries   by   stewards   and    other   agents    against  their   own   interests 

admissible  evidence,  i.  357. 
of  manor,  title  to  fees,  ii.  696. 

STIPULATED  DAMAGES, 

proof  of  agreement  for,  iii.  852,  853. 

STOCK, 

action  for  not  accepting,  iii.  1200. 

evidence  in  action  for  not  transferring,  iii.  1220. 

damages  in  action  for  not  replacing,  ii.  269. 

title  to  dividends  in  the  case  of  tenant  for  life,  app.  ii.  iii.  1561. 

STOCK-JOBBING  CONTRACT, 

when  void,  app.  ii.  iii.  1561. 

STOCK-JOBBING  TRANSACTION, 

bill  given  for  differences,  illegal,  ii.  246. 

STOLEN  BILL, 

proof  of  value  given,  ii.  243. 

of  exchange,  property  in,  iii.  1149. 

STOPPAGE 

of  money  in  illegal  transit,  ii.  95. 

STOPPAGE  IN  TRANSITU, 

proof  of  in  case  of  bankruptcy,  ii.  162. 

ground  of  right,  ib. 

termination  of  the  transitus,  ib. 

right  divested  by  delivery  of  bill  of  lading,  ii.  267. 

of  goods  in  transitu,  proof  of,  iii.  1226. 

when  valid,  app.  ii.  iii.  1854. 

right  of  when  determined,  iii.  1226. 

SUBMISSION, 

to  award  not  binding  on  minor,  ii.  117. 

or  married  woman,  ib. 
agreement  to  be  bound  by  the  opinion  of  another,  eHioct  of,  ii.  116. 

SUBPCENA, 

writ  of;  i.  78. 
ionn  of,  ilt. 
rfiH'w  ;il  ot.  ill. 
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f^VBP(ENA—co)itinue(f. 
service  of,  i.  78. 
tender  of  expenses,  i.  78,  79. 
iittachment  for  disobedience,  i.  80. 
writ  of,  how  used,  i.  92. 

ill  one  part  of  the  United  Kingdom  when  effectuul  to  procnro  attend- 
ance in  another,  i.  83. 
Stat.  45  G.  3,  c.  92,  s.  3,  provisions  of,  ib. 
form  of,  app.  i.  589. 

SUBPCENA  DUCES  TECUM, 

writ  of,  i.  87. 

obligation  to  obey  the  writ,  ib. 

production  of  instrument  under,  when  compelled,  i.  87,  88. 

where  the  instrument  is  in  the  hands  of  an  attorney,  i.  88. 

omission  to  obey  will  not  warrant  the  reception  of  secondary  evidence, 

i.  90.  ,    •    u     1 

a  clerk  to  the  commissioners  of  taxes  is  bound  to  produce  their  books, 

i.  91. 

the  immateriality  of  the  instrument  no   answer  for  disobeying   the 

writ,  app.  i.  593. 
what  must  be  produced  under,  ib. 
objection  to  produce  a  document  not  to  be  argued  by  counsel,  ib. 

SUBSCRIBER, 

under  Act  of  Parliament,  proof  of  being,  iii.  815. 

SUBSCRIBING  WITNESS.     See  Attesting  Witness. 

SUBSCRIPTION  TO  ARTICLES, 

when  necessary  to  prove  avoidance,  iii.  91-1. 

SUBSEQUENT  ASSENT 

to  an  act,  whether  it  can  make  a  party  a  trespasser,  iii.  1 100. 

SUBSTANCE, 

what  is  matter  of,  i.  443. 

SUBSTANCE  AND  LEGAL  EFFECT, 

proof  according  to,  when  sufficient,  ii.  62. 
what  amounts  to  a  variance  from,  i.  484. 

SUBSTANTIVE  and  Adjective  Provisions,  i.  1> 

SUBSTITUTE, 

the  product  of  follows  the  original,  ii.  17 H. 

SUBSTITUTED  BILL, 

liable  to  same  equities  with  the  original,  u.  255. 

SUBSTITUTED  SECURITY, 

when  valid,  although  the  original  was  illegal,  ii.  247. 

SUBSTITUTION, 

by  parol  of  term  in  a  written  agreement,  effect  ol,  ii.  491. 

SUFFERANCE, 

tenant  by,  ii.  420. 

SUFFICIENCY 

of  common,  proof  of,  on  whom  incumbent,  ii.  317. 

SUGGESTION 

of  breaches,  Avhcn  necessary,  ii.  2G8. 
of  death  of  co-plaintiff,  when  necessary,  iii.  854. 
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SUICIDE, 

indictment  for  procuring-,  app.  ii.  iii.  15G1. 

SUIT, 

determination  of,  proof  of,  ii.  688. 

SUMMONS, 

essential  to  conviction,  i.  306. 

of  party  essential  to  a  conviction  or  judgment  against  him,  ii.  500. 

SUMS, 

variance  from,  eft'ect  of,  i.  440.  445. 

SUMS  AND  QUANTITIES, 

variance  from,  when  material,  ii.  290. 

SUNDAY, 

contract  made  on,  when  illegal,  ii.  03. 
money  paid  on,  when  recoverable,  ib. 
purchase  on,  ib. 
notice  of  dishonour  of  bill  upon,  ii.  225. 

SUPERSEDEAS, 

proof  of,  ii.  81. 

writ  of,  evidence  of  what,  ii.  104. 

of  commission,  ii.  687. 

SUPERSEDED  COMMISSION, 

acts  done  under,  ii.  181. 

SUPPRESSIO  VERI, 

amounts  to  fraud,  when,  ii.  373. 
defeats  a  policy,  iii.  885. 

SUPPRESSION, 

fraudulent,  by  vendor,  a  defence  when,  iii.  1914. 

SURCHARGE 

of  common,  action  for,  ii.  316. 

SURETY,  ^ 

action  by,  against  principal,  iii.  1060. 

proof  that  plaintiff  was  surety,  ib. 

payment  of  tlie  money,  ib. 

action  against  co-surety,  iii.  1060,  1061, 

in   action  by  co-assignee   under  a  commission  unnecessary  to  prove 

funds,  &c.  iii.  1061. 
Stat.  6  G.  4,  c.  16,  s.  52,  provisions  of  as  to  sureties,  ib. 
Avhen  applicable,  ib. 

promise  of  indemnity,  when  implied,  iii.  1062. 
action  against  a  surety,  ib. 

admissions  by  principal  inadmissible,  iii.  1063. 
where  admissible,  ib. 
after  the  death  of  the  principal,  ib. 
giving  time  to  the  principal,  effect  of,  iii.  1064. 
admission  by  a  principal  is  not  evidence   against  his  surety,  ii,  tit. 

Admission, 
competency  of,  iii.  1067, 

vvhen  discharged  by  giving  time  to  the  principal,  ii.  250, 
reason  of  the  rule,  n.  250,  251. 
effect  of  in  case  of  bill  of  exchange,  ib. 
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time  given  to  a  prior  discharg-es  a  subsequent  party,  why,  ii.  -250,  251. 

time  given  to  the  acceptor  discharges  the  drawer,  ii.  250. 

but  the  acceptor  of  an  accommodation  bill  is  not  discharged  by  giving 

time  to  the  drawer,  ii.  250,  251. 
action  by  for  contribution,  ii.  76. 
in  replevin,  proof  in  action  against,  iii.  977. 
notice  to  of  balance  due,  when  necessary,  iii.  730. 
mode  of  proof,  iii.  731. 
action  against  by  the  sheriff,  iii.  1026. 
fraud  as  to,  ii.  17. 

is  competent  in  an  action  for  taking  insufficient  sureties,  iii.  1 034. 
action  by  when  barred  by  the  bankruptcy  and  certificate  of  the  prin- 
cipal, ii.  186. 
for  debt  of  bankrupt  entitled  to  prove,  when,  ii.  185. 
action  by,  ii.  75,  76. 

for  bankrupt  entitled  to  dividend,  when,  ii.  185. 
liability  of,  app.  ii.  iii.  1561. 
discharge  of,  ib.  1562. 
discharged  when  by  release,  &c.  ib.  1373. 

SURETIES, 

insufficient,  action  for  taking,  iii.  1024. 

SURPLUSAGE, 

effect  of,  i.  432.  436. 

in  description  of  written  instrument,  i.  483. 

SURPLUSAGE  OF  CATTLE, 

commoner  cannot  distrain  for,  when,  ii.  318,  319. 

SURRENDER, 

evidence  of,  ii.  405. 

presumptive,  ib. 

of  tenancy,  proof  of,  iii.  1182. 

in  law,  what  amounts  to,  ib. 

presumptive  evidence  of,  i.  362. 

by  tenant  for  life,  presumed  when,  iii.  961. 

of  one  for  life  enures  to  the  benefit  of  one  in  remainder,  ii.  333. 

to  use  of  will,  when  necessary,  ib. 

custom  to  present  at  indefinite  period  void,  ii. 

of  an  interest  in  land,  effect  of  statute  of  frauds  as  to,  ii.  474. 

to  use  of  will,  how  proved,  ii.  334. 

stamp  on,  iii.  1051. 

copy  of  need  not  be  stamped,  ii.  333. 

of  lease,  actual,  iii.  1182. 

in  law,  ib. 

in  bankruptcy,  effect  of  as  an  admission,  ii.  150. 

of  copyhold,  proof  of,  ii.  334. 

of  term,  not  presumable  when,  iii.  917. 

presumption  of,  from  old  cancelled  leases,  app.  ii.  iii.  1562. 

SURROGATE, 

proof  of  being,  ii.  307. 

power  of  to  administer  an  oath,  iii.  854. 

SURVEYOR, 

of  highways,  not  justified  in  removing  fence,  when,  iii.  1259. 
authority  of  to  remove  obstructions  to  public  road,  ii.  528. 


1S50  I   N   D  Ji   X. 

SURVEYS  AND  MAPS, 
proof  by,  i.  230. 

ancient,  taken  under  authoiity,  ib. 
doniesdaj  book,  ib. 
survey  of  tlie  ports,  ib. 
valor  benejiciorum,  ib. 
survey,  stat.  21  H.  8,  ib. 
survey  from  first-fruits  office,  ib. 
parliamentary  surveys,  i.  237. 
survey  by  order  of  the  House  of  Commons,  ib. 

inquisitions  by  order  of  the  House  of  Commons  as  to  fees,  i.  237,238. 
inquisitions  under  public  commissioners,  i.  237. 
ancient  extents  of  crown  lands,  i.  238. 
of  a  religious  house,  evidence  when,  iii.  1090. 
of  crown  and   church  lands  under  parliiimmtary  commissioners,  ii. 

796. 
from  first-fruits  office,  effect  of,  i.  237,  239. 
of  ports,  i.  23G. 

of  ports  in  Exchequer,  evidence  by,  ib. 
of  estates,  wlien  admissible,  i.  3.34. 
of  manor,  admissible  when,  ib. 
ancient,  admissibility  of,  i.  230. 
ancient,  evidence  when  in  suit  for  tithes,  ib. 

SURVIVING  PARTNER, 
liability  of,  iii.  814. 

SUSPENSION 

of  rig-ht  to  sue,  ii.  104. 

SYMBOLICAL  DELIVERY, 
transfer  by,  iii.  1224. 

TAXATION 

of  Pope  Nicholas,  iii.  1090. 
of  attorney's  bill,  ii.  110. 

TAXES, 

land-tax,  distress  for,  app.  ii.  iii.  1002. 

TECHNICAL  TERMS, 

must  be  proved  in  their  technical  sense,  i.  463. 

TENANCY.     See  Repleviii — Use  and  Occupation. 

proof  of  in  action  for  injury  to  the  reversion,  iii.  978. 
proved  by  showing-  the  party  to  be  mortgagor,  ib. 
proof  of  determination  of  lies  on  the  tenant,  when,  iii.  1176. 
on  question  of  settlement,  proof  of,  iii.  1004,  1005. 
terms  of,  when  explicable  by  custom,  ii.  303. 

TENANCY  IN  FEE, 

possession  2?nm<iyade  proof  of,  ii.  411. 

TENANT, 

estopped  from  disputing  landlord's  title,  ii.  424,  iii.  973.  1180.  1280. 

declaration  by,  when  admissible,  i.  305. 

competency  of.     See  Ejectment — Reversion. 

pauper  occupier  of  a  house  is  not  a,  i.  437. 

jMoof  of  title  of  to  use  way -going  crop,  ii.  362. 

inclosure  of  waste  by,  lor  whose  benefit  presumed  to  be  donc;  ii.  '^'l"^. 
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contract  of  is  not  discharged  by  bankruptcy,  when,  iii.  1176. 
estopped  from  denying-    liis    hindlord's  title,   when,   ii.  424,  iii.  *J73. 

1280. 
may  show  that  his  landlord's  title  is  expired,  when,  iii.  1181. 
freehold  essential  to  a  manor,  ii.  695. 
deceased,  declarations  by,  i.  365,  366. 
incompetent  in  replevin,  when,  iii.  976. 
breach  by  of  covenant  to  repair,  ii.  348. 
continuance  of  liability  of,  iii.  1181. 
estoppel  of,  iii.  973. 
off-going-,  usage  to  compensate,  iii.  78'2. 
copyhold,  right  to  cut  down  wood,  &c.  ii.  696. 
liable  to  reversioner  for  the  wrongful  act  of  his  own  tenant,  iii.  1255. 

TENANT  AT  SUFFERANCE, 

ejectment  against,  ii.  420. 

TENANT  AT  WILL, 

ejectment  against,  ii.  420. 

TENANT  IN  COMMON.     See  Ejectment— Interest— Parties. 
cannot  recover  against  a  co-tenant  for  waste,  iii.  1244. 
evidence  of  plaintiff  being,  in  reduction  of  damages  in  trover,  iii.  1 168. 
liable  for  destruction,  iii.  1118. 
should  join  in  tort,  ii.  297. 
avowry  by,  iii.  973. 
conversion  by,  iii.  1158. 
trover  by,  when  maintainable,  iii.  1159. 

TENANT  IN  TAIL, 

recovery  by  does  not  operate  as  a  bar,  when,  ii.  404. 

TENANTS  IN  COMMON, 

goods  of,  conversion  of,  iii,  1158. 

TENANTS  OF  MANOR, 
right  of,  ii.  317. 
to  dig  for  gravel,  ib. 
to  estovers,  ib. 

TENDER,  /      /       /  / 

onus  of  proof,  iii.  ^^7^==^     A'^/ 
general  issue  as  to  part,  tender  as  to  the  residue,  ib. 
requisites  to  make  a  legal  tender,  iii.  1067,  1068. 
actual  production  and  offer,  iii.  1067. 
when  unnecessary,  ib. 
of  what,  iii.  1068. 
form  of,  ib, 

informality  of,  when  cured,  iii.  1069. 
to  whom  to  be  made,  iii.  1068. 
subsequent  demand,  iii.  1071. 
proof  of  commencement  of  action,  iii.  1072. 
proof  of  capias,  satisfies  averment  of  an  original  sued  out,  ib. 
tender  to  relieve  goods  from  a  lien,  ib. 
must  be  pleaded,  when,  ib. 
effect  of  plea  as  an  admission,  ib. 
when  necessary  to  he  proved,  ib. 
in  <nsc  of  f  jnnsj'cr  of  stock,  ib. 
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of  conveyance  on  contract  of  purchase,  iii.  1073. 

of  goods  to  be  carried,  ib. 

of  amends,  iii.  975. 

evidence  of,  in  ejectment  for  a  forfeiture,  ii.  425. 

of  rent  before  distress  reaches  it,  tortious,  ii.  390. 

variance  from  in  amount,  effect  of,  i.  441. 

of  rent  before  distress,  effect  of,  ii.  300. 

of  conveyance,  when  necessary  to  enable  vendee  of  estate  to  recover 

as  for  breach  of  contract,  iii.  1192. 
of  amount  of  bill  in  a  reasonable  time  after  dishonour,  ii.  257. 
of  conveyance  in  action  by  vendor,  proof  of,  iii.  1189. 
of  amends  in  action  against  a  justice,  sufficiency  of,  ii.  594. 
of  amends  in  replevin,  iii.  975. 
sufficiency  of,  app.  ii.  iii.  1563. 
pleading  of,  ib.  15G4. 
costs,  ib. 

TENEMENT, 

settlement  by  renting  of,  iii.  1004. 

TENOR, 

variance  from,  i.  480. 

TERM.     See  Time. 

relation  to  first  day  of,  iii.  1074. 

TERM  OUTSTANDING, 

surrender  of,  when  presumed,  iii.  917. 

TERMINI, 

variance  from,  when  material,  ii,  61. 
variance  from  description  of,  ii.  284. 

TERRIER, 

proof  of  in  action  for  tithe,  iii.  1090, 

TERRIERS, 

evidence  of  what,  i.  238. 

proof  of,  i.  239. 

ecclesiastical,  nature  of,  ib. 

where  to  be  kept,  ib. 

effect  of,  in  evidence,  ib. 

proof  of,  as  to  place  of  deposit,  ib. 

imperfect,  still  admissible,  ib, 

evidence  to  rebut  presumption  of  a  farm  modus,  ib. 

ecclesiastical,  admissibility  of,  i.  240. 

under  what  circumstances,  ib. 

ecclesiastical,  proof  of  as  to  place  of  deposit,  ib. 

how  signed,  ib. 

of  what  authority,  iii.  1090, 

effect  ofj-in  evidence,  ib. 

TESTATOR, 

declaration  by  not  admissible  to  vary  the  terms  of  his  will,  iii.  762, 
promise  laid  to,  not  supported  by  evidence  of  a  promise  to  his  exe- 
cutor, ii.  443. 
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TESTIMONY, 

degrees  of,  i.  16. 

immediate  testimony  by  what  tests  guarded,  ib. 
administration  of  an  oath,  ib. 
opportunity  to  cross-examine,  i.  24. 

TEST, 

variance  of,  ii.  83. 

TESTS, 

of  the  admissibility  of  evidence,  i.  16. 
necessity  for  excluding  tests,  i.  16,  17. 

THING  DONE, 

under  an  Act  of  Parliament,  limitation  of  action  for,  ii.  659. 

variance  from  allegation  of,  i.  475. 

Stat,  of  limitations  as  to,  from  what  time  it  runs,  ii.  659,  660. 

THREAT, 

excludes  evidence  of  confession,  ii.  36. 
evidence  of  in  case  of  duress,  ii.  397. 
indictable  offence,  when,  ib. 
indictment  for  proof  under,  app.  ii.  iii.  1564. 

TIMBER, 

within  copyhold,  right  as  to,  ii.  696. 

TIME  OF  ENTRY, 

custom  when  evidence  of,  ii.  362. 

TIME.     See  Date. 

computation  of,  iii.  1073. 
in  temporal  proceedings,  ib. 

ecclesiastical,  ib. 

mercantile,  ib. 
where  a  thing  is  to  be  done  in  a  time  specified   from  a  particular  fact, 

ib. 
month's  notice  of  action,  ib. 
action  against  the  hundred,  ib. 
from  seizure  of  goods,  iii.  1074. 
term,  ib. 

relation  to  the  first  day  of,  ib. 
g-eneral  memorandum,  ib. 

o  .... 

judgment  signed  in  vacation,  lu.  1075. 
commencement  and  action,  ii.  584.  784,  iii.  1075. 

bill  of  Middlesex,  iii.  1076. 
process,  how  connected  with  declaration,  ib. 
fraction  of  day,  iii.  1079. 
reasonable  time,  ib. 

deed  intended  to  have  been  delivered  on  day  of  date,  when,  iii.  1080. 
time  of  birth,  evidence  of,  iii.  834. 
computation  of,  noticed  by  the  courts,  i.  509. 
computation  of,  in  case  of  lapse,  iii.  944. 
variance  from  allegation  of,  i.  404. 

of  particular  fact,  variance  from  allegation  of,  material  when,  i.  487. 
given  to  principal  discharges  the  surety,  when,  iii.  1064. 
of  expiration  of  credit  in  an  action  for  goods  sold  and  delivered,  iii. 

1205. 
of  entry  by  tenant,  proof  of,  ii.  414. 
of  making  tender,  iii.  1071. 
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immemorial,  what,  ii.  358. 

allegation  of,  how  restrictive  of  proof,  ii.  298. 

reasonable,  a  question  of  law,  when,  i.  514.  517.  519.  521. 

of  holding-  may  be  explained  by  parol  evidence,  when,  ii.  416. 

giving  to  principal,  eftect  of,  ii,  251. 

of  making  note,  ii.  147. 

given  to  surety,  effect  of,  iii.  1064. 

calculation  of  exclusive,  when,  app.  ii.  iii.  1564. 

day,  fraction  of,  ib.  1566. 

date  presumed  to  be  correct,  when,  ib. 

of  making  an  appointment,  ib. 

Sundays  and  holidays,  ib, 

TIME  OF  CREDIT, 

provision  as  to  in  bankruptcy,  ii.  148. 

TIPPLING  ACT, 

provisions  of,  ii.  247. 

TITHES, 

debt  under  the  stat.  2  &  3  Ed.  6,  c.  13,  iii.  1080. 
particulars  of  proof,  ib. 
evidence  of  title,  ib. 
direct,  ib. 

presumptive,  iii.  1081. 
evidence  of  perception,  ib. 
of  endowment,  iii.  1082. 
payment  of,  iii.  1082,  1083. 
lay  impropriator,  iii.  1083. 
lessee,  ib. 

determination  of  composition,  ib. 
evidence  of  payment  within  40  years,  &c.  iii.  1082. 

when  necessary,  ib. 
proof  in  defence,  iii.  1084. 
simoniacal  presentation,  ib. 
severance,  ib. 
composition  real,  iii.  1085. 

mere  usage  insufficient  evidence  of,  ib. 
mere  non-payment  insufficient,  iii.  1086. 
in  case  of  lay  impropriator,  ib. 
modus,  iii.  1087. 

evidence  of  verdict,  iii.  1089. 
decree,  ib. 
depositions,  ib. 
bill  and  answer,  ib. 
king's  books,  ib. 
surveys,  iii.  1090. 
terrier,  ib. 

books  of  account,  iii.  1091. 
vicar's  books,  iii.  1092. 
custom  in  other  parishes,  ib. 
reputation,  ib. 
lands  af  dissolved  monastery,  iii.  1093. 
exemption  by  pope's  bull,  ib. 
lands  held  by  privileged  order,  ib. 
barren  lands,  ib. 
custom  of  tithing,  iii.  1094. 
competency,  iii.  1095. 
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proof  of  title  by  payment  of,  ii.  24. 

receipt  of  entries,  as  to,  when  admissible,  ii.  HI 4. 

proof  of  title  to,  app.  ii.  iii.  1567. 

grant  of  within  a  manor,  what  it  includes,  ii.  095. 

TITLE.     See  PrescrijAlon. 
by  prescription,  iii.  903. 
by  grant,  ib. 

presumed,  when,  iii.  904. 
evidence  of  in  ejectment,  ii.  399. 
to  land,  presumptive  evidence  of,  iii.  1125. 
to  waste,  ib. 

to  chattel  personal,  iii.  1146. 
of  lord  of  manor  to  wreck,  ib. 
to  a  tree,  iii.  1147. 
to  personal  chattel, 
by  agreement,  iii.  ib. 
gift,  iii.  1148. 
exchange,  ib. 
sale,  iii.  1149. 
by  sheriff,  iii.  1153. 
by  agent,  iii.  1152. 
by  a  factor,  ib. 
consignment,  iii.  1151,  1152. 
to  a  negotiable  security,  iii.  1151. 

to  property  remains  in  the  owner  until  execution  executed,  iii.  1103 
to  personal  chattel,  presumptive  evidence  of,  iii.  1221. 
to  goods  by  agreement  of  sale,  ib. 
what  requisite  to  pass  the  property,  iii.  1219. 
capability  of  delivery,  iii.  1219,  1220. 
transfer  by  delivery,  iii.  1223. 
symbolical  delivery,  iii.  1224. 
conditional  delivery,  ib. 
impeached  by  fraud,  when,  iii.  1225. 
goods  obtained  by  false  pretences,  ib. 
to  a  chattel  annexed  to  the  freehold,  iii.  866. 
vendor  of  estate  must  show  a  legal  title,  iii.  1190. 
presumptive  evidence  of  discharge  from  an  incumbrance  not  siitheient, 

ib. 
equitable  objections  to,  will  be  noticed  by  a  court  of  law,  iii.  1191. 
defects  in,  what  may  be  objected  by  the  vendee  of  an  estate,  iii.  1 192. 
allegation  and  proof  of  in  an  action  by  a  vendor,  iii.  1189. 
of  landlord  cannot  be  impeached  by  tenant,  iii.  973. 
to  a  pew,  proof  of,  iii.  862,  863. 
variance  from  allegation  of,  i.  450. 
variance  from  proof  when  not  material,  ii.  316, 
variance  from  in  action  of  tort,  i.  452. 
cannot  be  tried  in  action  of  indeb.  assump.  ii.  85. 
to  copyhold,  when  complete,  ii.  332. 
of  tenant  by  devise  of  copyhold,  ii.  333. 
things  collateral  to  presumed,  iii.  935. 
to  real  estate,  proof  by  vendor,  ii.  1190. 
destruction  of  evidence  of  by  a  tenant,  action  for,  iii.  744. 
proof  of  necessary,  when  in  trover,  iii.  1146. 
evidence  of  in  trover,  iii.  1151. 
of  bankrupt's  assignees  controvertible,  when,  ii.  174, 
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TITLE-DEEDS, 

admissibility  of,  i.  354. 

TOLL, 

second,  when  payable,  ii.  85. 

thorough,  iii.  90G. 

traverse,  ib. 

nature  of  claim  to  under  a  canal  act,  iii.  1260. 

on  horses,  ii.  85. 

carriage,  ib. 

turnpike,  app.  ii.  iii.  1568. 

rate  on  canal  tolls,  ib. 

thorough,  prescriptive  evidence  of,  iii.  906. 

taking  of  illegal,  when,  iii.  1095. 

TOLL  HOUSES, 

illegal  mortgage  of  by  trustees,  efifcct  of,  iii.  1 173. 

TOMBSTONE, 

trespass  for  wrongful  removal  of,  iii.  1104. 

TORT, 

waiver  of  by  plaintiff,  ii.  71. 

waiver  of,  in  case  of  money  obtained  by  fraud,  ii.  83,  84. 

action  of,  variance  from  allegations  in,  i.  449. 

waiver  of  in  action  for  goods  sold  and  delivered,  iii.  1203. 

TORTURE, 

allowed  by  the  Roman  law,  i.  10. 

not  resorted  to  by  the  Anglo-Saxons,  ib. 

TOTAL  LOSS, 

allegation  of,  variance  from,  ii.  299. 
action  on  the  case,  ib. 

TRADE, 

custom  of,  ii.  360. 

condition  in  restraint  of,  validity  of,  iii.  852,  853. 
exercise  of,  a  nuisance,  when,  iii.  742. 
agreement  to  relinquish,  illegal,  when,  ii.  351. 

TRADITION, 

traditionary  evidence,  when  admissible  in  tithe  suit,  iii.  1092. 
may  be  taken  in  part  and  rejected  in  part,  iii.  841. 

TRADITIONARY  DECLARATIONS, 

admissible  to  prove  pedigree,  iii.  834. 

connection  with  family  essential  to  warrant,  ii.  604,  605. 

TRADITIONARY  EVIDENCE, 

when  admissible,  i.  33. 

not  admissible  to  prove  a  particular  fact,  ib. 

must  be  supported  by  proof  of  acts  of  enjoyment,  i.  33. 

TRAINER  OF  HORSES, 
lien  of,  ii,  649. 

TRANSACTIONS, 

meaning  of,  under  6  Geo.  4,  c.  16,  ii.  170. 
TRANSFER, 

of  account  and  credit,  ii.  100. 

of  bill  of  exchange,  &c.  ii.  218. 

to  a  succeeding  sheriff  of  writ  or  money,  iii.  1017. 
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ofg-oods  sold  by  delivery,  iii.  1223.     • 
by  symbolical  delivery,  iii.  1224. 
of  debt,  ii.  80. 

TRANSITUS, 

ofg-oods,  when  determined,  ii.  163.  892. 
proof  of  determination  of,  iii.  1226. 

TRANSPORTATION, 

of  the  husband,  efteet  of,  ii.  547. 

TRAPS, 

placing,  nuisance  by,  iii.  734. 

TRAVERSE, 

right  of,  app.  ii.  iii.  1569. 

TRAVERSABLE, 

act  of  judge,  when,  ii.  121. 
what  is  not,  ii.  586. 

TREASON, 

number  of  witnesses,  iii.  1095. 

at  common  law,  ib. 

by  statute,  ib. 

proof  of  overt  acts,  iii.  1096. 

of  traitorous  intention,  ib. 

acts  of  others  when  admissible,  iii.  1098. 

proof  of,  app.  ii.  iii.  1569. 

TREASURER, 

to  trustees  of  road  cannot  recover,  when,  iii.  1172. 

TREASURER,  PARISH, 

proof  of  his  election,  i.  245. 

TREES, 

proof  of  title,  iii.  1120.  1147. 

reservation  of,  ib. 

when  felled  during  a  lease,  iii.  1147. 

forfeiture  for  cutting,  ib. 

trover  for,  ib.     See  Trover. 

right  to,  within  a  manor,  ii.  690. 

special  property  in,  for  shade,  &c.,  iii.  1118. 

sale  of,  by  tenant  in  tail,  ib. 

cutting  down,  evidence  of  right  to  the  soil,  iii.  1259. 

cut  down  and  sold,  time  of  limitation  hoAV  computed,  ii.  662. 

felled  during  lease,  property  in,  iii.  1147. 

felled  during  the  life  of  tenant  for  life,  ib. 

grant  of  evidence  of,  ib. 

growing,  sale  of,  ii.  99. 

contract  for  when  growing,  by  parol,  effect  of,  ii.  481. 

planted  by  the  lord  in  the  waste  cannot  be  cut  by  commoner,  ii.  017. 

TRESPASS, 

proof  of  possession  of  lands  or  goods,  iii.  11  CO. 
in  trespass  quare  clmisutn,  &o.,  ib. 
locality  of  land,  iii.  1099. 
possession  of  lands,  ib. 
mere  occupancy,  iii.  1100. 

6  C' 
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of  mere  title,  insufficient,  iii.  1100. 

possession  of  part  in  name  of  the  whole,  ib. 

possession  ibr  limited  purpose,  iii.  1102. 

judgment  in  ejectment,  evidence  of,  ib. 

right  of  cliattel  from  possession,  iii.  1102,  110.3. 

possession  of  chattel  as  bailee,  iii.  1 103. 

right  of  possession  essential,  ib. 

of  acts  of  trespass,  iii.  1104. 

their  time  and  number,  ib. 

number  of  assaults  proveable,  ib. 

with  reference  to  the  number  of  counts,  ib. 

number  of  trespasses  to  land,  ib. 

where  laid  with  a  continuance,  ib. 

with  reference  to  several  defendants,  ib. 
place  of  the  act,  iii.  1106. 

locality  of  trespass,  qu.  cl.fre.,  ib. 
manner  of  the  injury,  ib. 

distinction  between  trespass  and  case,  iii.  1108. 
trespasser  ab  initio,  ib. 
trespass  by  agent,  ib. 
legal  process,  iii.  1110. 
proof  of  agency,  iii.  1111. 
judicial  acts,  ib. 

intention,  when  material,  iii.  1112. 
trespass  to  the  person,  ib. 
false  imprisonment,  ib. 
damages,  iii.  1114. 

evidence  in  aggravation,  ib. 

trespass  to  wife,  children,  &c.,  ib. 

consequential  damage,  ib. 

seduction  of  wife  and  daughter,  iii.  1115. 

defendant's  intention,  conduct  and  expressions,  iii.  1114,  1115. 

damages  sustained  by  plaintiflF  and  another,  not  recoverable,  when, 

ib. 
sustained  by  one  plaintiff  only,  not  recoverable  in  action  by  law,  ib. 
special  damage  must  be  stated  on  record,  iii.  1115. 
otherwise  the  evidence  not  admissible,  when,  ib. 
loss  of  lodgers,  &c.,  ib. 
alia  enormia,  proof  under,  iii.  1116. 
partial  proof  sufficient,  ib.  1117. 
proof  of  notice, 
not  to  trespass,  ib. 
of  action,  ib. 

that  the  defendant  is  an  inferior  tradesman,  &c.,  ib. 
proofs  in  defence,  iii.  1118. 
under  the  general  issue,  ib. 

freehold,  ib. 

joint  interest,  ib. 

entry  by  command  of  owner,  ib. 

interest  in  him  as  lessee,  ib. 

special  property,  &c.,  ib. 

sale  under  execution,  iii.  1119. 

judgment  to  be  proved,  when,  ib. 

intention,  when  material,  ib. 

injurj-  attributable  to  plaintiff,  ib. 
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arrest  by  mistake  no  defence,  iii.  1120. 

ship  taken  as  prize,  afterwards  acquitted,  ib. 

cattle  delivered  to  defendant  as  pound-keeper,  ib. 

injury  occasioned  by  negligence  of  plaintift's  agent,  ib. 

merger  of  civil  action  in  felony,  ib. 

proof  of  acquittal,  ib. 

may  be  rebutted  by  proof  of  collusion,  ib. 

evidence  under  general  issue  by  virtue  of  paiticular  statutes, 
iii.  1121. 
evidence  in  mitigation,  ib. 

not  admissible  where  the  matter  was  pleadable  in  bar,  ib. 
evidence  not  admissible  under  the  general  issue,  iii.  1122. 
a  release,  ib. 

accord  and  satisfaction,  ib. 
seizure  on  a  deodand,  ib. 
heriot,  ib. 

distress,  damage  feasant,  ib. 
right  of  way,  ib. 
easement,  ib. 
defect  in  fences,  ib. 
accident,  ib. 

entry  to  take  emblements,  ib, 
fresh  pursuit  of  a  felon,  ib. 
entry  to  abate  a  nuisance,  ib. 
recovery  by,  and  payment  to  another,  ib. 
leave  and  license,  ib. 
interest  short  of  right  of  possession,  ib. 
enjoyment,  ib. 
necessity,  ib. 
accident,  ib. 

entry  under  authority  of  law,  &c.,  ib. 
defect  of  plaintiff's  title,  ib. 

cutting  plaintiff's  posts  fixed  in  defendant's  soil,  ib. 
proof  on  plea  of  justification  in  general,  iii.  1123. 

proof  of  excuse,  although  not  commensurate  with  the  allegation,  ib, 

on  plea  of  liberum  tenementum,  ib. 

defendant  may  elect  to  what  parcel  he  will  apply  his  evidence,  ib. 

two  closes  of  same  name,  ib. 

allegation  of  grant  not  proved  by  evidence  of  partial  interest,  ib. 

plea  of  inclosure  of  common  for  twenty  years,  ib. 

sufficient  to  prove  inclosure  of  part  of  place  in  which  the  trespass 

was  committed,  ib. 
place  in  which,  &c.  means  the  place  where  the  trespass  is  proved 

to  have  been  done,  iii.  1125. 
evidence  in  support  of  the  plea  of  title,  ib. 
presumption  as  to  title  to  waste  land  adjoining  a  highway,  ib. 
how  rebutted,  ib. 

acts  of  ownership  in  other  lands,  when  admissible,  ib. 
evidence  on  issue  joined  on  customary  right,  iii.  1129.' 
admissible  of  custom,  which  negatives  the  right  alleged,  ib. 
evidence  to  support  customary  right  in  respect  of  ancient  messuages, 

where  a  new  one  has  been  built,  &c.,  iii.  1130. 
evidence  of  acts  of  ownership,  cutting  down  trees,  iii.  1125,  1126. 
of  the  right  to  a  hedge  or  fence,  ib. 
on  right  of  common,  iii.  1130. 
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plea  of  right  of  way,  iii.  1130. 

traverse  of  coniniand,  ib. 

what  put  in  issue,  ib. 
proof,  on  replication  of  de  injurid  in  general,  iii.  1131. 

proof  lies  on  tlie  defendant,  ib. 

plea  of  leave  and  license,  ib. 

sufficient  to  prove  so  much  of  plea  as  amounts  to  a  justification,  ib. 

evidence  by  plaintiff  in  answer,  iii.  1132. 

cannot  insist  on  excess,  ib.  1133. 

new  assignment,  when  necessary,  ib. 

replication  of  excess,  when  necessary,  iii.  1134. 

to  plea  of  50«  assault,  Sec,  iii.  1135. 

number  of  assaults  proveable,  ib. 

what  constitutes  an  assault,  ib. 

the  plaintiff  cannot  justify  the  first  assault  under  this  replication,  ib. 

justification  in  defence  of  wife,  &c.,  iii.  1130. 
possession  of  property,  ib. 
destroying  dogs,  &c.,  iii.  1137. 

leave  and  license,  iii.  1138. 

the  proof  lies  on  the  defendant,  ib. 

partial  proof,  ib. 

plaintiff  must  reply  that  which  renders  the  defendant  a  trespasser 
ab  initio,  ib. 
plea  of  justification  under  process,  iii.  1139. 
proof  of  notice  and  demand  of  warrant,  ib. 

on  issue  taken  on  new  assignment,  iii.  1141. 
replication  of  excess,  iii.  1143. 
admission  of  cause  of  action  by,  ib. 
replication  of  matter  to  show  tlie  defendant  to   be   a  trespasser  ah 

initio,  ib. 
defendant  when  entitled  to  notice  of  action  under  the  stat.  7  &,  8  G.  4, 

c.  30,  s.  24,  ib. 
complainant  under  stat.  1  G.  4,  c.  5G,  s.  3,  bound  to  show  an  actual 

pecuniary  damage,  iii.  1144. 
competency  of  co-trespasser,  i.  145, 
when  the  proper  form  of  action,  ii.  85. 
does  not  lie  against  magistrates  for  act  within  tlieir  jurisdiction,  ii. 

585. 
may  be  waived,  when,  ii.  301. 
release  to  one  of  several,  iii.  966. 
limitation  of  action  of,  ii.  659. 

lies  for  assaulting  and  debauching  plaintiff's  daughter,  iii.  9S8. 
for  mesne  profits,  ii.  434. 
title  proved  by  judgment  in  ejectment,  ib. 
when  maintainable  by  a  bankrupt,  ii.  182. 
lies  against  a  corporation,  ii.  338. 
S071  assault,  app.  ii.  iii.  1574. 
leave  and  license,  proof  under,  ib. 
justification  process,  ib.  1775. 
defence,  former  recovery,  ib.  1578. 
defect  of  fences,  ib. 
new  assignment,  ib. 
costs,  ib.  1579. 
variance,  ib.  1570. 
possession  by  plaintiff,  ib.  1571. 
joint  trespass,  proof  of,  ib. 
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assault,  proof  of,  app.  ii.  iii.  1572. 

proper  form  of  action,  when,  ib. 

proof  of  agency,  ib, 

damages,  ib. 

general  issue,  defence  under,  ib.  1573. 

admission  by  plea  in,  ib. 

liberum  tenementum,  proof  under,  ib. 

denial  of  possession  of  property,  ib. 

de  injuria,  proof  under,  ib.  1574. 

TRIAL, 

motion  to  postpone  for  absence  of  a  material  witness,  i.  87. 

postponed,  when,  app.  ii.  iii.  1579. 

new,  when  granted,  ib.  1580. 

priority  of,  two  records  being  entered,  iii.  1144. 

TRIAL  BY  JURY, 

advantages  of  the.     See  Jury. 
observations  on,  i.  537,  538. 
order  of,  i.  417. 

TROVER, 

particulars  of  proof,  iii.  1145. 
right  of  property,  ib. 
special  property,  ib. 
proof  of  title,  when  necessary,  iii.  1 146. 
trees  cut  down  during  estate  pitr  autre  vie,  iii.  1147. 
in  case  of  conflicting  titles,  ib. 
direct  evidence  of,  ib. 
by  executor,  ib. 
under  agreement,  ib. 
by  gift,  iii.  1148. 
exchange,  ib. 
sale,  iii.  1149. 
pawning,  iii.  1150. 
assignment,  iii.  1152. 
by  carrier,  iii.  1151. 
possession, 

an  incident  to  property,  iii.  1152. 
proof  of,  when  sufficient,  iii.  1154. 
presumptive  evidence  of  title,  ib. 
right  of,  essential,  ib. 

at  the  time  of  conversion,  ib. 
variance,  iii.  1155. 

description  of  property,  ib. 
number  of  owners,  ib. 
conversion, 

what  amounts  to,  iii.  1155,  1156. 
seizure  by  sheriff  after  act  of  bankruptcy,  iii.  1157. 
by  one  who  has  constructive  possession  only,  iii.  1158. 
mere  non-feazance  in  general  insufficient,  ib. 
by  a  tenant  in  common,  ib. 
presumptive  evidence  of,  iii.  1160. 
demand  and  refusal,  iii.  1161. 
demand,  proof  of,  ib. 
form  of,  ib, 
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qualified  refusal,  iii.  1161. 

by  an  agent,  iii.  1163. 

demand  by  one  of  two  parties  interested  in  a  deposit,  ib. 

refusal  by  agent,  ib. 
in  action  by  husband  and  wife,  ib. 

against  husband  and  wife,  ib. 

against  several  defendants,  iii.  1164. 
damages,  conversion  of  a  security,  ib. 

action  by  part-owner,  iii.  1165. 
defence,  general  issue,  ib. 

denial  of  property,  ib. 

previous  recovery  of  damages,  iii.  11  (56. 

sale  under  distress,  iii.  1167. 

lawful  seizure,  ib. 

denial  of  conversion,  ib. 

licence,  ib. 

within  six  years,  when  sufficient,  ib. 

re-delivery,  evidence  in  mitigation,  iii.  1168. 

not  in  bar,  ib. 

fixtures,  ib. 

goods  taken  for  owner's  benefit,  ib. 
evidence  in  mitigation,  ib. 

that  plaintiff  was  tenant  in  common,  iii.  1165. 

payments  by  executor  de  son  tort,  ib. 

■sheriff  liable  to  assignees,  &c.  although  he  paid  over  the  money 
without  notice,  ib. 
judgment  in  trover,  effect  of,  iii.  1168,  1169. 

otherwise  where  damages  are  given  for  a  mere  temporary  conver- 
sion, ib. 

recovery  for  lead  dug  out  of  mine  no  proof  of  possession  of  mine, 
iii.  ri60. 

competencv,  ib. 

by  vendee 'of  goods,  iii.  1220,  1221.  1223. 

by  assignees  of  bankrupt.     See  Bankrupt. 

action  of,  in  what  respects  different  from  trespass,  iii.  1103. 

lies  against  a  corporation,  ii.  339. 

action  of,  by  assignees  against  sheriff,  ii.  167. 
^  limitation  of  action  of,  ii.  660. 

evidence  in  action  by  a  vendee  of  goods,  iii.  122. 
plea  by  assignees,  denying  property  in  plaintiff,  ii.  182. 
when  maintainable  by  a  vendee  of  goods,  iii.  1221. 
plea,  denying  plaintiff's  to  be  assignees  of  bankrupt,  effect  of,  ii.  173. 
fixtures,  app.  ii.  iii.  1580. 
title,  proof  of,  ib.  1581. 
gift,  ib. 

bill  of  exchange,  ib. 
factor,  pledge  by,  ib.  1582. 
sale,  ib. 
lien,  ib.  1583. 
demand,  ib. 
coaversion,  ib. 
damages,  ib.  1584. 
not  possessed,  ib. 
fraud,  ib. 
estoppel,  ib. 
new  assignment,  ib. 
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TRUE  OWNER, 

inclining-  of,  in  bankruptcy,  ii.  100. 

TRUST, 

evidence  to  show  money  held  in,  app.  ii.  iii.  1560. 

TRUST  MONEY, 

may  be  described  as  the  money  of  the  trustees,  ii.  407. 

TRUSTEE, 

general  principles  as  to  liability  of,  iii.  1109. 

liable  in  case  of  abuse  of  authority,  &c.,  ib. 

liable  for  negligence,  when,  iii.  1170. 

public  officer  personally  liable,  when,  ib. 

commissioners  personally  liable,  when,  iii.  1171. 

trustees  of  road  liable  in  private  capacity,  ib. 

trustees  when  not  personally  responsible,  ib. 
action  against  clerk  when  maintainable,  ib. 
contract  by,  when  binding,  iii.  1172. 
not  estopped  by  lease  of  tolls,  ib. 
action  against  by  assignees,  ib. 
competency  of,  when  liable  to  an  action,  ii.  83. 
money  cannot  be  recovered  so  long  as  the  trust  subsists,  ib. 
action  by,  for  use  and  occupation,  iii.  1179. 
may  recover,  though  there  has  been  no  attornment,  ib. 
answers  and  admissions  by,  evidence  when,  ii.  28. 
compellable  to  reveal  matter  of  confidence,  ii.  322. 
in  replevin,  incompetent  when,  iii.  977. 
of  road,  action  against  for  a  nuisance,  iii.  745. 
liability  of,  iii.  746. 
under  Turnpike  Act  not  liable  for  negligence  of  Avorkmen,  when,  iii. 

740. 
property  of,  in  case  of  bankruptcy,  ii.  160. 
public,  liable  for  nuisance,  when,  iii.  747. 
action  against  maintainable,  when,  ii.  82. 
for  specific  purpose,  not  liable,  when,  ii.  83. 

TRUSTEES, 

of  chapel,  ejectment  by,  ii.  414. 

not  estopped,  when,  ii.  438. 

of  money  in  savings'  bank,  liability  of,  app.  ii.  iii.  1585. 

TRUTH, 

tests  of,  i.  13,  14. 

ordinary  and  extraordinary,  i.  13. 

ordinary  tests,  i.  16.  23,  24. 

obligation  of  oath  on  credible  witness,  i.  16. 

cross-examination,  i.  24. 

TURBARY, 

common  of,  ii.  314. 

TURK, 

oath  taken  by,  i.  21,  22. 

TURPITUDE, 

of  witness  a  ground  of  rejection,  i.  94. 

ULTIMATE, 

motive  of  trader  in  assigning,  ii.  143. 
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UNDER-SHERIFF, 

act  or  adniis.sion  of,  bintlinjjr  on  the  slieiirt",  ii.  .30,  iii.  l()l;3. 

action  for  default  to  be  brought  ajrainst  the  high  sheriff,  iii.  1UU9. 

liability  of,  under  stat.  3  G.  1,  iii.  1U21. 

admission  by,  ii.  30. 
UNDERWRITER, 

liability  of,  after  settlement  with  the  broker,  iii.  892. 
UNFAIR  ADVANTAGE.     See  Fraud. 
UNITY, 

of  possession,  effect  of  as  to  right  of  connnon,  ii.  310. 

extinguishes  a  right,  Avhen,  iii.  1259. 

effect  of,    ii.  317. 

UNITY  OF  POSSESSION, 

effect  of,  ii.  317. 

UNITY  OF  RIGHT, 

effect  of,  in  evidence,  ii.  697. 

UNIVERSITIES, 

privilege  of  publishing,  iii.  938. 

UNIVERSITY, 

public  book  in,  provcable  by  a  copy,  i.  228. 
public  books  of,  proof  of,  ib. 

UNLAWFUL  ASSEMBLY, 

particulars  of  proof,  iii.  1173. 
what  constitutes,  ib. 
proof  of  the  meeting,  ib. 
of  the  intent, 

proof  under  indictment  for  an,  app.  ii.  iii.  1585. 
UNSATISFIED  TERM, 

may  be  set  up,  when,  ii.  402,  403. 

UNSOUND  MIND, 

a  defence,  when,  ii.  103. 

UNSOUNDNESS.     See  Vendor  and  Vendee. 

of  a  warranted  horse,  proof  of,  iii.  1242. 
URGENCY, 

effect  of,  in  bankruptcy,  ii.  143. 
USAGE.     See  Custom. 

mercantile,  when  admissible  in  aid   of  constiuction  of  u  mercantile 
instrument,  iii.  867. 

presumptions  from,  ii.  361,  362. 

USE  AND  OCCUPATION, 
form  of  action,  iii.  1174. 
not  local,  iii.  1175. 
proof  of  occupation,  ib. 

actual  occupation  unnecessary,  ib, 

by  lessee,  ib. 
plaintiffs  permission,  iii.  1177. 

lease,  ib. 

agreement,  ib. 

stamp,  iii.  1178. 

presumptive  evidence  of  agreement,  iii.  1177,  1178. 

from  legal  title,  ib. 

waiver  of  tort,  iii.  1180. 

value,  ib. 
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USE  AND  OCCUPATION— con^inwerf. 
evidence  in  defence,  iii.  1180,  1181 
tenant  cannot  dispute  landlord's  title,  iii.  1180. 

determination  of  tenancy,  ib.  

insufficient  to  show  abandonment  without  legal  determination,  iii. 

1181,  1182. 
fraudulent  demise,  no  benefit  derived,  iii.  1183. 
eviction,  ib. 

occupation  in  mere  representative  capacity,  ib. 
illegality,  iii.  1184. 

contract,  if  in  writing,  must  be  produced,  ii.  57. 
proof  of  serving  inadmissible  in  defence,  when,  iii.  973. 
agreement,  proof  of,  app.  ii.  iii.  1586. 
agreement  to  be  stamped  as  a  lease,  when,  ib.  1588. 
defence,  ib.  1589. 
double  value,  action  for,  ib.  1590. 
competency,  ib. 

USER, 

inference  of  right  from,  iii.  743. 

by  public,  evidence  to  prove  a  highway,  ii.  522. 

long  effect  of,  to  explain  an  act  of  parliament,  iii.  775. 

to  explain  an  ancient  charter,  ib. 

USES  OF  RECOVERY, 
proof  of,  ii.  377. 
of  fair,  evidence  of,  i.  413. 

USING, 

of  gun  to  kill  game,  evidence  of,  u.  500. 

USURIOUS, 

contract,  avoided  by  stat.  12  Ann.  st.  2,  s.  16,  ii.  246. 

effect  of  on  bill  of  exchange,  ib. 

Stat.  58  G.  3,  c.  93,  provisions  of,  ib. 
exorbitant  brokerage,  ib. 
condition,  avoids  bill,  when,  ib. 
indorsement,  avoids  bill,  when,  ib. 

USURY, 

stat.  of,  iii.  1185 

particulars  of  proof,  iii.  1186. 

proof  of  the  contract,  ib. 

variance  from,  ib. 

locality  of  the  offence,  ib. 

taking  of  usurious  interest,  iii.  1186,  1187. 

taken  by  means  of  an  agent,  ib. 

effect  of  usury,  iii.  1187. 

competency,  ib.  r  ■■ 

in  making  a  deed,  not  evidence  on  issue  of  non  est  factum,  u.  380. 

bill  of  exchange  not  affected  by,  when,  ii.  246. 

stat.  2  &  3  Vict.  c.  37,  provisions  as  to,  ib. 

stat.  3  &  4  W.  4,  c.  98,  provisions  as  to,  app.  ii.  iii.  1590. 

UTTERING, 

of  base  coin.     See  Cowi — Venue. 

of  forged  instrument,  what  amounts  to,  app.  ii.  iii.  1425. 

VAGRANT, 

provisions  us,  app.  ii.  iii.  1591. 
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VALOR  BENEFICIORUM, 
effect  of  in  evidence,  i.  236. 
object  of,  ib. 
admissibility  of,  i.  23G,  237. 

VALUE, 

given  for  bill  of  exchange  when  to  be  proved  by  plaintiff,  ii.  220. 

notice  to  prove,  when  necessary,  ii.  221, 

of  goods  sold,  proof  of,  iii.  1207. 

evidence  in  reduction  of  damages,  when  admissible  in  case  of  a  special 
contract,  iii.  1207,  1208. 

when  the  contract  cannot  be  rescinded,  evidence  admissible  in  reduc- 
tion, iii.  1208. 

general  rule,  iii.  1210. 

of  goods,  notice  of  disputing,  ib. 

of  premises,  in  action  for  use  and  occupation,  iii.  1180. 

of  goods,  proof  of,  iii.  1207. 

when  necessary,  ib. 

may  be  disputed,  when,  iii.  1207 

of  services,  proof  of  in  action  for  work  and  labour,  iii.  1307. 

of  tithe  composition,  whether  evidence  of,  iii.  1083. 

VARIANCE, 

general  principles,  i.  431. 
general  inferences  from  them,  i.  436. 
surplusage,  ib. 
cumulative  allegations,  ib. 
averments  in  aggravation,  i.  439. 
as  to  damage,  i.  440. 

as  to  number,  magnitude,  extent,  sums,  &c.,  ib. 
divisibility  of  averments,  i.  442,  443. 
descriptive  allegations  not  divisible,  i.  443. 
allegations,  when  descriptive,  i.  446. 
from  the  nature  of  the  averment,  and  subject-matter,  ib. 
written  instrument,  ib. 
libels,  ib. 

averments  connected  with  libels,  ib. 
contracts,  i.  447. 

sums,  magnitude,  &c.  i.  448. 
consideration,  ib. 
promise,  ib. 

partial  proof  of,  insufficient,  ib. 
prescriptions,  ib. 
tortious  injuries,  i.  449. 
averments  of  character,  i.  450. 
title,  ib. 
inducement,  ib. 
allegations  merely /o?'»i«Z,  in  legal  consideration,  i.  4ji. 
modo  ct  forma,  in  what  cases  words  of  form,  ib. 
where  the  issue  goes  to  the  point  of  the  writ,  ib. 
conversion  in  trover,  i.  451. 
allegation  of  Aveapon  in  homicide,  i.  452. 
^ilienation  in  dower,  ib. 
avoidance  in  assize,  ib. 
title  in  action  for  disturbance,  ib. 
otherwise  where  a  collateral  point  is  traversed,  i.  453. 
otherwise  again,  if  the  finding  of  part  show  that  no  action  lies, 
i.  454. 
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allegations  descriptive  or  not  descriptive  witli  reference  to  the  mode 
of  averment,  i.  454. 

averment  imder  a  videlicet,  ib. 

eftect  of  a  videlicet,  ib. 

redundant  evidence,  i.  456. 

when  immaterial,  ib. 

in  case  of  libel,  covenant,  &c.,  i.  457,  458. 

when  material,  ib. 

in  case  of  alteration,  qualification,  or  exception,  &c.,  ib. 

additional  consideration  in  contract,  ib. 

secus  Avhere  the  legal  effect  is  not  altered,  i.  457. 

distinction  between  superfluity  of  allegation  and  proof,  i.  461. 

excess  of  proof  never  available  to  increase  the  damages,  ib. 
proof  according  to  the  legal  effect  of  an  allegation  sufficient,  ib. 

sufficient  if  the  terms  be  equivalent  and  convertible,  ib. 

terms  of  authorized  and  legal  sense  must  be  proved  accordingly^ 
i.  463. 
time, 

of  committing  an  act  usually  inmiaterial,  i.  463,  464. 

allegation  that  an  act  was  done  in  the  night-time,  ib. 

number  of  acts  under  a  continuando,  ib. 

priority  of  several  alleged  acts,  ib. 

executory  and  executed  consideration,  i.  464. 

allegation  of  term  of  years,  proof  of  fraction  of  year,  ib. 

of  demise  from  a  day  specified,  ib. 
of  place, 

where  formal,  ib. 
substantial,  i.  465. 

in  doubtful  cases  referred  to  venue,  ib. 

prior  allegation,  when  immaterial  may  be  rejected,  ib. 

robbery  alleged  in  dwelling-house,  ib. 

secus  where  it  is  descriptive  of  a  contract,  i.  467. 

where  a  charge  is  partly  transitory,  semble,  the  defendant  may  be 
convicted  of  the  transitory  part,  notwithstanding  a  variance  as  to 
the  local  part,  i.  466,  467. 

action  for  nuisance  local,  i.  468. 

sufficient  to  prove  the  place  to  be  generally  known  by  the  descrip- 
tion averred,  ib. 

parish,  ib. 

proof  that  it  is  usually  knoAvn  by  the  name  averred  sufficient,  ib. 

proof  of  addition  not  noticed  not  material,  i.  469. 

otherwise  where  a  false  description  is  given  applicable  to  another 
parish,  i.  468. 
misnomer,  i.  470. 

of  corporation,  ib.     See  tit.  Corporation. 

of  persons,  i.  471. 

obligor  of  bond,  ib. 

several  persons  of  same  name,  i.  472. 

character  of  parties,  i.  473. 

assignees  of  bankrupt,  ib. 
allegation  of  an  act  done,  ib. 

parties  to  the  act,  ib. 

of  the  consequence  of  an  act,  i.  475. 

number  of  agents,  i.  476. 
allegation  of  motive  and  intention,  i.  477 

of  written  instruments,  ib. 
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where  tlie  tenor  is  averred,  i.  478. 

that  it  was  presented  in  manner  and  form,  &c.,  ib. 

variance  on  oyer,  ib. 

public  statute,  ib. 

wliere  it  is  alleged  according  to  its  siihstatice  and  effect,  i.  470. 

sufficient  to  prove  an  instrument  whicli  agrees  in  legal  efl'ect,  ib. 

bond  to  husband  and  wife,  i.  480. 

covenant  by  husband,  ib. 

fieri  facias,  ib. 

judgment,  ib. 

bail-bond,  i.  481. 

lease,  ib. 

precept  to  sherifl",  ib. 

description  of  ca.  sa.,  ib. 

bill  in  chancery,  i.  482. 

mis-spelling  of  word,  i.  484. 
description  contrary  to  legal  effect,  i.  485,  486,  487. 
omission  of  that  which  has  no  legal  eftect  is  inmiuterial,  i.  485. 

variance  in  alleging  substance  and  effect  will  be  fatal,  although  the 

allegation  be  not  material,  ib. 
variance  from  writing  referred  to  by  particulars,  i.  480,  487. 

by  date,  ib. 

not  material  where  the  date  is  not  alleged  as  descriptive,  ib. 

as  if  it  be  alleged  under  a  videlicet,  i.  488. 

unless  the  date  be  necessarily  material,  ib. 

by  name,  ib. 

variance  from  writing,  used  as  mere  evidence  of  an  alleged  fact,  i.  490, 
491. 

immaterial  if  the  substance  of  the  fact  be  proved,  ib. 

if  record  be  unnecessarily  alleged  it  must  be  proved,  i.  489,  490,  491 . 
description  of  courts,  process,  i.  492. 

of  the  kind  of  action,  ib. 

process,  ib. 

commission  of  bankrupt,  i.  493. 

money,  ib. 

articles  of  trade,  ib. 

variance  when  reconcileable  by  averment,  i.  494. 
in  case  of  arson,  ii.  52. 
in  assumjjsit,  ii.  59. 
bill  of  exchange,  ii.  211. 
bribery,  ii.  271. 

indictment  for  conspiracy,  ii.  330. 
attempt  to  rob,  ii.  53. 
description  of  instrument,  ib. 
in  ejectment,  ii.  430. 
description  of  highway,  ii.  52 1 . 
in  case  of  libel,  ii.  618. 
parties,  iii.  799,  800. 
penal  action,  iii.  846. 
from  prescription,  iii.  909. 
action  against  sheriff,  iii.  1009,  1010. 
trover,  iii.  1155. 
warranty,  iii.  1241. 

substantial  proof  sufficient,  ii.  285,  286. 
from  description  of  premises  in  action  against  a  carrier,  ii.  284. 
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in  description  of  ownership  on  a  cliarge  of  arson,  ii.  52. 

as  to  instrument  in  case  of  assault,  &c.,  ii.  54. 

from  allegation  of  avoidance,  iii.  943. 

from  allegation  of  commission  of  bankrupt,  ii.  190. 

in  description  of  the  party  in  favour  of  whom  a  bribe  was  given,  ii. 

271. 
between  the  crime  advised  and  the  crime  perpetrated,  ii.  10. 
in  description  of  bill  of  exchange,  ii.  211. 
in  date,  ii.  212. 
in  names,  ib. 
parties,  ii.  213. 
legal  eftect,  ib. 
allegation  of  signature,  ib. 
direction,  ib. 
consideration,  ii.  214. 
delivery,  ib. 
indorsements,  ib. 
presentment,  ib. 
from  contract,  ii.  G2. 
time,  place,  magnitude,  &c.  ib. 
as  to  contract,  ii.  59. 
promise,  ib. 
subject-matter,  ii.  GO. 
consideration,  ii.  61. 
contract  with  carrier,  ii.  285. 
in  proof  of  a  contract  in  a  penal  action,  iii.  840. 
from  written  contract,  ii.  59. 
in  case  of  deceased  partner,  ib. 
in  covenant,  ii.  343. 
from  custom  of  tithing,  iii.  1092. 

in  alleging  debt  to  be  due  from  a  married  woman,  ii.  113. 
in  ejectment,  from  the  demise,  ii.  430,  431. 

from  the  fractional  amount  sought  to  be   recovered,  not  material, 

ib. 
from  the  title  laid,  ib. 
from  descriptive  averments  in  an  indictment  for  forgery,  ii.  335. 
from  description  of  an  highway,  ii.  521. 

of  interest,  iii.  872. 
in  action  for  a  malicious  arrest,  ii.  689. 

for  a  malicious  prosecution,  ii.  678. 
on  an  indictment  for  a  malicious  injury,  ii.  693. 
in  conspiracy,  as  to  application  of  money,  ii.  330. 
from  indictment  for  conspiiacy  to  prevent  masters  from  taking  ap- 
prentices, ii.  330,  331. 
in  name  of  corporation,  ii.  338. 
from  the  description  of  the  living  in  an  action  for  non-residence,  iii. 

965. 
from  description  of  nuisance  to  real  property,  iii.  742. 
as  to  parties,  iii.  800. 

in  a  prosecution  for  perjury,  as  to  the  taking  tlie  oath,  &c.,  iii.  857. 
matter  SAVorn,  iii.  857,  858. 
materiality,  iii.  859. 
from  an  alleged  prescription,  iii.  909. 
from  allegation  of  place,  ii.  298. 
as  to  allegations  of  presentment,  ii.  156.  222. 
as  to  principals  in  first  and  second  degree,  ii.  10. 
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as  to  continuance  of"  interest,  in   action    tor  daniape  to  the  i-eversion, 

iii.  978. 
from  declaration  for  an  injury  to  the  reversion,  ib. 
in  action  against  sheritt  for  negligence  as  to  time  of  removal  of  the 

cause  by  re.  fa.  lo.,  iii.  1025. 
in  allegation  of  capture  in  action  for  escape,  iii.  1021. 
in  description  of  the  writ  in  an   action  against  the  sheriff,  iii.  1009, 

1010. 
in  an  action  for  slander  or  libel,  ii.  018. 
from  allegation  of  time,  ii.  298. 

from  description  of  property  in  action  of  trover,  iii.  11.55. 
from  description  of  premises  in  action  for  use  and  occupation,  iii.l  177. 
in  action  for  penalties  for  usury,  iii.  1180. 
in  action  in  nature  of  waste,  iii.  1245. 
from  warranty,  iii.  1241. 
from  promise,  Sec.  in  assutnjjsif,  ii.  59. 
from  subject-matter,  ii.  00. 
from  consideration,  ii.  01. 

in  names  of  parties  to  bill,  immaterial  when,  ii.  212. 
in  an  action  for  a  nuisance,  iii.  742. 
from  allegation  of  contract,  i.  445.  449. 
from  the  description  of  a  right  of  way,  iii.  1258. 

VARIANCES, 

in  testimony,  effect  of,  i.  552. 

VENDEE, 

action  by  on  failure  of  consideration,  ii.  91. 
of  goods,  when  estopped  from  disputing  the  amount,  ii.  22. 
under  sale  by  sheriff,  proof  by,  iii.  1119. 
from  sheriff'  under  irregular  process,  iii.  1 035. 
must  prove  judgment,  when,  as  well  as  the  writ,  ib. 
when  liable  for  use  and  occupation,  iii.  1183. 
lien  of,  ii.  649. 
VENDOR  AND  VENDEE, 

action  by  vendor  of  real  estate,  iii.  1188. 

particulars  of  proof,  ib. 

contract,  ib. 

performance  of  conditions  precedent,  ib. 

conveyance,  ib. 

tender,  ib. 

good  title,  ib. 

evidence  of  title,  ib. 

equitable  objection  to,  iii.  1190. 

ejectment  by  vendor,  ib. 

action  for  value  of  crops,  iii.  1101. 

use  and  occupation,  ib. 

by  vendee  of  real  property,  iii.  1 1 92. 

proof  of  tender  of  conveyance,  ib. 

defect  of  title,  ib. 

particular  of  objections  to,  ib. 

proof  of  defect,  ib. 

damages,  ib.  ^ 

money  had  and  received,  iii.  1193. 

by  whom  maintainable,  iii.  1194. 

•amount  recoverable,  ib. 

auctioneer,  liability  of,  ib. 
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action  by  vendor  of  chattel,  iii.  1195. 
on  special  contract  of"  sale,  ib. 

particulars  of"  proof",  ib. 
contract  of  sale,  ib. 

where  the  price  is  10/.  or  more,  ib. 

acceptance  of  part,  ib. 

earnest,  ib. 

auctioneer  may  sue,  iii.  1196. 

but  if  he  sue,  his  signature  not  binding  under  the  stat.  ib. 

he  is  the  agent  of  both  parties,  ib. 
written  evidence  of  the  contract,  ib. 

entry  in  broker's  book,  ib. 

bought  and  sold  notes,  ib. 

variance  in  the  sale  notes,  iii.  1197. 

alteration  in,  ib. 

liability  of  members  of  a  club,  ib. 

agent  when  liable,  iii.  1198. 

principal,  liability  of,  ib. 

conditions  precedent,  iii.  1199. 

tender,  ib. 

correspondence  of  goods  with  the  contiact,  ib. 

with  sample,  ib. 

contract  when  entire,  iii.  1200. 

non-acceptance  of  stock,  ib. 

loss  on  re-sale,  ib. 

omission  by  vendee  to  remove  goods,  iii.  1201. 

vendee  may  recover  for  warehouse-room,  ib. 
action  for  goods  bargaiyied  and  sold,  ib. 
where  it  lies,  ib. 
maintainable  after  sale,  ib. 
for  goods  sold  and  delivered,  iii.  1202. 
particulars  of  proof,  ib. 
proof  of  contract  of  sale,  ib. 

of  contract  by  an  agent,  ib. 

implied  contract,  ib. 
sale  by  means  of  agent,  ib. 

the  contract  is  in  law  between  the  principals,  ib. 
question  of  fact  to  whom  credit  was  given,  iii.  1203. 
waiver  of  tort,  iii.  1203. 
one  who  waives  the  tort  and  brings  assutJipsit  must  prove  a  clear 

title,  iii.  1204. 
notwithstanding  special  contract,  plaintiff  may  recover  on  the  gene- 
ral count,  when,  ib. 

when  the  time  of  credit  has  expired,  ib. 

not  before,  although  defendant  guilty  of  fraud,  iii.  1205. 
delivery,  proof  of,  ib. 

may  be  actual  or  constructive,  ib. 

where  goods  are  recoverable,  ib. 

delivery  to  a  carrier,  ib. 

under  count  for  goods  sold  and  delivered,  plaintiff  cannot  recover 
for  fixtures,  iii.  1207. 
value,  proof,  ib. 

incumbent  on  plaintiff,  ib. 

or  lowest  will  be  presumed,  ib. 

plaintiff  in  absence  of  fraud  entitled  to  recover  according  to  the 
apparent  value,  ib. 
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where  the  vahie  is  stipulated,  the  vendee  cnnnot   reduce  it  l»y 
evidence,  iii.  1207. 

where  he  has  neglected  to  return  the  g-oods,  ih. 

secus,  where  the  contract  could  not  be  rescinded,  ib. 

g-eneral  rule,  iii.  1210. 

notice  of  disputing-  value,  ib. 

in  case  of  warranty,  ib. 

vendee  may  show  the  breach  of  warranty  in  diminution,  iii.  1211. 

or  may  recover  damages  for  the  breach,  ib. 

in  case  of  warranty,  notice  of  the  breach  is  unnecessary,  il). 

but  the  omission  to  give  notice  furnishes  an  unfavourable  pre- 
sumption, ib. 
by  vendor  for  warehouse-room,  iii.  1212. 
trover  by  vendor  where  the  contract  is  rescinded,  il). 
defence  by  a  vendee,  iii.  1212,  1213. 
'fraud,  iii.  1213. 

where  a  bill  has  been  griven  for  the  price,  ib. 
mis-description,  ib. 

defect  of  tlie  stipulated  ((uantity,  iii.  1214. 
concealment,  ib. 

stipulation  that  a  mistake  shall  not  vitiate,  iii.  1213. 
knowledge  of  misdescription,  iii.  1215. 
effect  of,  ib. 

right  of  vendee  to  inspect  the  bulk,  ib. 
effect  of  refusal  by  vendor,  ib. 
payment  in  dishonoured  bill,  iii.  1216. 
waiver  of  the  contract,  ib. 
negligence  of  vendor,  ib. 
illegality  of  contract,  ib. 

deceitful  concealment  of  latent  defects,  iii.  1210. 
action  by  the  vendee  of  goods, 

different  forms  of,  iii.  1218,  1219. 
for  not  delivering  according  to  contract,  iii.  1210. 
particulars  of  proof,  ib. 
contract,  ib. 
acceptance  of,  ib. 
condition  precedent,  ib. 
tender  of  price,  ib. 
request  and  readiness  to  pay,  ib. 
damages,  ib. 

where" goods  are  to  be  paid  for  by  bill,  iii.  1220. 
not  transferring  stock,  ib. 
defence  by  vendor,  ib. 
trover  by  a  vendee,  iii.  1221. 

title  by  contract  without  delivery,  ib. 
evidence  of  right  of  possession,  ib. 
payment  or  tender  of  price,  ib. 
agreement  for  payment  on  future  day,  ib. 
existence  of  the  chattel  at  the  time  of  the  contract,  ib. 

capability  of  delivery,  iii.  1222. 

transfer  by  delivery,  iii.  1223. 

partial  delivery,  ib. 
symbolical  delivery,  iii.  1224. 
title  to  fixtures  in  purchased  house,  ib. 
constructive  delivery,  ib. 
by  delivery  of  bill  of  lading,  ib. 
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order  for  delivery,  iii.  1224. 

dock-warrant,  ib. 

conditional  delivery,  ib. 

delivery  obtained  by  false  pretences,  iii.  1225. 

proof  by  vendee  of  ship  sold  abroad,  ib. 

action  by  assignees  of  bankrupt  vendor,  iii.  1220. 

determination  of  the  transitus,  ib. 

warehouseman  not  estopped  from  denying-  his  principal's  title,  iii. 
1227. 
by  vendee  to  recover  a  deposit,  &c.  iii.  1228. 

rescinding  of  the  contract,  ib. 

to  recover  the  price,  as  on  failure  of  the  consideration,  ib. 
competency,  iii.  1228,  1229,  1230. 

action  by  vendor  of  real  property,  contract,  app.  ii.  iii.  1591. 
condition  precedent,  ib.  1592. 
usual  covenants,  ib. 
title,  proof  of,  ib. 
damages,  ib.  1593. 

action  by  vendee  of  real  property,  ib.  1594. 
by  vendor  of  goods,  ib.  1595. 
damages  in  action  for  not  accepting,  ib.  159(5. 
goods  sold  and  delivered,  ib. 
waiver  of  tort,  ib. 
defence  by  vendee,  ib.  1597. 
defence  by  vendee  of  goods,  ib.  1 598. 
payment,  illegality,  ib. 
credit,  to  whom  given,  ib.  1599. 
trover  by  vendee,  ib. 
stoppage  in  transitu,  ib. 
competency,  ib. 

VENUE, 

variance  as  to  county  when  fatal,  iii.  1230. 

cause  of  action  where  it  arises,  ib. 

in  case  for  consequential  damage  for  cutting  a  trench,  ib. 

vendor  and  vendee,  ib. 

material  evidence,  iii.  1230,  1231. 

what  sufficient,  ib. 

in  case  of  action  by  assignees,  iii.  1231. 

action  on  a  patent,  ib. 

plaintiff,  when  discharged  from  his  undertaking,  ib. 

locality  of  crimes,  ib. 

prima  facie  evidence  of  commission  of  a  crime  within  a  county,  ib. 

conspiracy,  iii.  1232. 

uttering  forged  stamps,  ib. 

sending  threatening  letter,  ib. 

change  of  in  penal  action.     See  Penal  Action. 

material  evidence,  app.  ii.  iii.  1599. 

in  criminal  cases,  ib.  1600. 

VERDICT, 

what  is  essential  to  a,  i.  4. 
compounded  of  law  and  fact,  i.  417. 
special,  must  find  facts,  not  evidence  of  facts,  i.  511. 
proof  of,  i.  298. 

in  a  personal  action,  when  a  bar,  i.  262. 
evidence  when  in  action  for  tithes,  iii.  1089. 

6   D 
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on  issue  between  A.  anil  B.  to  try  question  of  pnrtnership,  admissible 

in  evidence  ag-aiiist  both  to  prove  piirtnorsliip,  iii.  808. 
in  civil  procccdinu-,  whether  evidence  in  criminal,  i.  '261. 
between  private  parties,  ib. 

Avhcn  admissible,  ib. 

identity  of  fact,  i.  262. 
admissible  to  piove  boundary,  when,  app.  i.  001. 
special,  nnist  find  facts,  not  evidence  only,  iii.  1071. 
statement  of  jury,  when  surplusajre,  app.  ii.  iii.  IGOO. 
admissibility  in  case  of  tithes,  iii.  1089. 

VESTRY, 

proccedinjis  on  demand  of  poll,  app.  ii.  iii.  1000. 

election  by,  ib. 

rate  imposed  by,  iii.  1232. 

VESTRYMEN, 

liability  of  on  order  to  defend  indictment  for  non-repair  of  an  hiyhwayy 

iii.  1171. 
to  be  joined,  when,  ii.  2. 

VICAR, 

presumptive  right  of  to  seat  in  chancel,  iii.  804. 
right  of  to  nominate  a  curate,  iii.  942. 

VICAR'S  BOOKS, 

evidence  when,  in  tithe  suit,  iii.  1092. 

VICE-CONSUL, 

certificate  of,  ii.  302. 

VICINAGE, 

claim  of  common,  p?//-  cause  of,  ii.  314. 

right  of  common  of,  ii.  320. 

will  not  support  allegation  of  riiiht  for  certain   nundjor  of  beasts,  ii. 

317. 
common,  pur  cause  of,  when  destroyed,  ii.  314.  320. 

VIDELICET, 

effect  of  in  regard  to  proof,  i.  454,  455. 

VISITATION, 

herald's,  minute-book  of,  i.  249. 

VISITOR, 

sentence  by,  effect  of,  285. 

VOID, 

sheriff  may  show  that  the  judgment  is  void,  when,  iii.  1022, 

VOIDABLE  AND  VOID, 

distinction  between,  ii.  247. 

in  case  of  binding  an  apprentice,  ib. 

distinction  as  to,  iii.  1233. 

VOIRE  DIRE, 

witness  to  be  examined  on,  before  he  is  rejected,  when,  i.  135. 
witness  may  be  examined  on  the,  as  to  writings,  i.  206, 
witness  examined  on,  must  produce  an  instrument  referred  to,  ib. 
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VOLENTI  NON  FIT  INJURIA, 

illustnition  of  the  maxim,  iii.  1029. 

application  of  maxim  in  action  for  crim.  con.  ii.  355. 

application  of  rule,  ii.  85. 

exposition  of  maxim,  ib. 

VOLUNTARY  AFFIDAVIT, 

evidence,  by  way  of  admission,  i.  337. 
as  an  affidavit,  ib. 

VOLUNTARY  DEED, 

evidence  of  insolvency,  when,  ii.  167. 

VOLUNTARY  PAYMENT, 

will  not  support  an  action,  ii.  87. 

VOLUNTARY  SETTLEMENT, 

may  be  defeated,  when,  ii.  494. 

VOTE, 

prefCTring  action  for,  iii.  1032. 

refusal  of  by  sheriff,  action  for,  ib. 

for  an  incapacitated  candidate,  thrown  away,  app.  ii.  iii.  1001. 

WAGER, 

where  legal,  iii.  1232. 

action  on,  in  what  cases  the  courts  refuse  to  try,  iii.  1234. 

action  to  recover  stake,  iii.  1235. 

authority  of  stake-holder  countermandable,  ib. 

demand  cannot  be  enforced  through  an  illegal  medium,  ib. 

Stat.  9  Ann.  c.  14,  s.  1,  ib. 

effect  of,  ib. 
illegal,  when,  ii.  507. 

on  byegone  horse-race,  legal,  app.  ii.  iii.  601. 
on  price  of  foreign  stock,  ib. 

WAGERS, 

on  amount  of,  duties  not  enforced,  ii.  94. 
on  amount  of,  duties  not  enforceable,  ib. 

WAGES.     See  Work  and  Labour. 

of  seamen,  fraudulent  obtaining  of,  iii.  857. 

WAIVER, 

of  objection  to  non-presentment  of  bill,  ii.  238. 
may  be  implied,  when,  ib. 

promise  to  pay  in  ignorance  of  material  facts,  no  waiver,  ib. 
of  an  acceptance,  ii.  252. 

of  contract  must  be  in  writing,  when,  iii.  790. 
of  contract  of  sale,  evidence  of,  iii.  1216. 
of  lien,  evidence  of,  ii.  650. 
by  laches,  iii.  1235.     See  Bill  of  Exchange. 
of  notice  by  carrier,  ii.  292. 

of  notice  to  quit  by  acceptance  of  subsequent  rent,  ii.  425. 
by  action  of  covenant,  ib. 
recognition  of  lawful  possession,  ib. 
of  privilege  as  to  confidential  comnmnication,  ii.  323. 
of  tort  by  plaintiff',  ii.  7 1 . 
of  tort  by  owner  of  goods,  iii.  1203. 

where  one  illegally  avails  himself  of  the  labour  of  another's  servant, 
iii.  1300. 
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of  tort  in  case  of  money  obtained  by  fraud,  ii.  83,  84. 

of  contract,  what  amounts  to,  ii.  104. 

of  trespass,  ii.  301,  iii.  1235. 

of  trespass,  proof  on  assumpsit  brought  for  value  of  goods,  iii.  1103. 

a  provision  for  the  party's  own  benefit  may  always  be  waived,  ii.  70. 

of  objection,  on  purchase  of  an  estate,  app.  ii.  iii.  1G02. 

of  release,  ib. 

by  fraud,  &c.,  iii.  1235. 

of  forfeiture,  rebutted  by  want  of  notice,  iii.  729. 

of  tort,  in  action  for  services,  iii.  1298. 

of  objection  to  quality  of  goods,  iii.  121G. 

of  landlord's  right  on  under  letting,  effect  of,  ii.  424. 

of  forfeiture,  ii.  425. 

of  notice  to  quit,  ib. 
of  irregularity,  by  attending  before  an  arbitrator,  ii.  117. 

WAIVER  OF  NOTICE, 

of  dishonour  of  bill,  ii.  238. 

WAIVER  OF  TORT, 

in  action  for  goods  sold  and  delivered,  iii.  1203. 

WALES, 

courts  of,  certificates  as  to  practice,  ii.  303. 

WALL, 

proof  of  title  to,  iii.  1 126. 
parly,  property  in,  iii.  1127. 

WANT, 

of  mutuality,  effect  of,  i.  261. 

of  consideration,  proof  of  plea  of,  ii.  244. 

WAR, 

state  of,  how  proved,  iii.  1236. 
proclamation  of,  ib. 
order  in  council,  ib. 
public  notoriety,  ib. 

declaration  of  war  by  a  foreign  government,  ib. 
articles  of,  how  proved,  i.  234. 

WARDMOTE, 

book  of,  ii.  331. 

WAREHOUSE  KEEPER, 

may  detain  goods  when  they  are  not  the  property  of  the  employer, 

iii.  1166. 
receiving  goods  from  consignee   may  refuse   to  deliver  them,    when, 

iii.  1166. 

WAREHOUSE  ROOM, 

action  for,  when  maintainable  by  vendor  of  goods,  iii.  1212. 

WAREHOUSEMEN, 

defence  of,  by  claim  of  property  in  another,  iii.  1227. 

W^ARRANT  OF  ATTORNEY, 

action  for  preparing,  ii.  108. 

given  as  a  security  does  not  discharge  from  liability  on  bill,  ii.  249. 

provisions  of  stat.  3,  G.  4,  c.  39,  s.  2,  iii.  1237. 
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transfer,  when  in  bankruptcy,  ii.  138. 
valid,  when,  app.  ii.  iii.  1602. 

WARRANT, 

evidence  of,  iii.  1237. 

executed  by  a  constable  ought  to  be  kept  by  him,  ib. 

to  be  kept  by  a  constable  acting  under,  ii.  331. 

proof  of  by  a  magistrate,  &c.,  in  defence,  ii.  591. 

how  connected  with  the  conviction,  ib. 

form  of,  ib. 

substantial  statement  of  the  corpus  delicti  sufficient,  ib. 

statement  of  distribution  of  penalty,  ib. 

of  the  time  of  imprisonment,  ib. 

of  the  authority  of  the  party  committing,  ib. 

of  the  fact  of  conviction,  ib. 

of  the  identical  offence  convicted  of,  ii.  593. 

of  commitment  for  a  contempt,  ib. 
recital  of  authority  in,  is  not  evidence  of  the  fact,  when,  i.  416. 
evidence  to  connect  sheriff,  &c.  with  acts  of  bailiff",  iii.  1028. 
does  not  prove  the  judgment  for  the  sheriff,  ib. 
proof  by  constable  of  acting  in  obedience  to   a  magistrate's  warrant, 

ii.  595. 
when  valid,  ib. 
date  of,  time,  place,  ib. 
statement  of  the  offence,  ib. 
requisition  of,  ib. 

general  warrant  illegal,  ii.  595,  596. 
where  it  may  be  executed,  ii.  596. 
by  whom,  ib. 

Stat.  5  G.  4,  c.  6,  provisions  of  as  to,  ib. 
nmst  be  shown,  when,  ib. 
duty  of  constable  in  execution  of,  ib. 
breaking  doors  in  execution  of,  ii.  597. 
notice  requisite  previous  to,  ii.  594. 

by  magistrate,  proof  of  grant  of  the  perusal,  and  a  copy  of,  ii.  598. 
proof  of,  on  charge  of  murdering  an  officer  of  justice,  ii.  716. 
defective,  when,  ib. 
alteration  of,  ib. 

to  the  bailiff,  proof  of  in  an  action  against  the  sheriff,  iii.  1009. 
for  delivery  of  goods,  not  a  negotiable  instrument,  iii.  1149. 
of  distress,  indorsement  of,  iii.  1257. 
of  commitment,  requisites  of,  ii.  590. 
defective  one,  ib. 

by  commissioners  of  bankrupt,  form  of,  ii.  181. 
general  requisites  of,  ii.  595,  596. 
execution  of,  ii.  596. 

WARRANTS  OF  ATTORNEY, 

general  rule  as  to,  iii.  1236. 

WARRANTY, 

evidence  of  the  contract  of,  iii.  1237. 

what  amounts  to,  ib. 

express,  ib. 

affirmation  at  time  of  sale,  ib. 
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implied  wununty,  iii.  1237. 

where  not  implied,  iii.  1-239. 

authority  of  agent  to  warrant,  ib. 

variance  in  proof  of,  iii.  1241. 

proof  of  the  return  of  the  article  not  essential,  ib. 

scienter,  though  alleged,  need  not  be  proved,  iii.  1242. 

breach  of,  ib. 

consequential  damage,  ib. 

measure  of  damage,  ib. 

action  for  money  had  and  received,  iii.  1243. 

when  maintainable,  ib. 

avoided  by  fraud,  ib. 
evidence  of  compliance  with.     See  Puliaj. 
on  part  of  vendor,  ii.  92. 
in  general,  ib. 
in  case  of  njortgagor,  ib. 
where  goods  are  warranted  defendant  in  action   for   their  value  may 

prove  their  inferiority,  iii.  1210,  1211. 
remedy  for  breach  of  warranty,  ib. 
not  implied  in  an  agreement  to  grant  a  lease,  ii.  .59. 
effect  of  in  action  on  policy,  iii.  874. 
compliance  with  terms  of,  proof  of,  ib. 

proof  of  breach  of  in  action  on  a  policy  of  insurance,  iii.  889. 
variance  from  allegation  of,  i.  455. 
by  vendor  implied,  when,  ii.  91. 
assumj)sit,  variance,  ii.  59. 
implied,  when,  app.  ii.  iii.  1004. 
of  soundness,  breach  of,  ib.  1605. 
damages  in  action  for  breach  of^  ib. 
defence,  ib. 

breach  of,  when  admissible  in  action  on  sale  of  goods,  iii.  1210. 
WARREN, 

free,  ii.  504. 

WASTE, 

action  in  nature  of,  iii.  1244. 

particulars  of  proof,  ib. 

plaintift"'s  interest  and  the  holding  by  the  defendant,  iii.  1244. 

proof  of  the  waste  committed,  ib. 

of  the  damage,  iii.  1245. 

covenant  to  repair,  ib.  1246. 

not  available  as  defence,  ib. 

action  does  not  lie  for  permissive  waste,  iii.  1245. 

tenant  from  year  to  year  to  what  repairs  liable,  iii.  1244,  1245. 

removal  of  fixtures,  iii.  1245. 

inclosure  of  by  tenant,  for   whose   benefit    presumed  to  be  done, 

ii.  696. 
land,  presumptive  evidence  of  title  to,  iii.  1125. 
evidence  of  title  to,  by  possession  of,  ii.  413. 
possession  of  by  cottager,  effect  of,  ii.  401. 
allegation  of  in  covenant  must  be  proved,  ii.  347,  348. 
proof  of  as  to  messuage,  app.  ii.  iii.  1606. 
farm,  ib. 

removal  of  fixtures,  ib.  1607. 
presumption  as  to,  ii.  336. 
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WASTES, 

title  to,  proof  of,  app.  ii.  iii.  1680. 

WATERCOURSE, 

general  principles  of  law  as  to  the  right  to  a  stream  of  water,  ui. 

1248,  1249. 
proof  of  title  to,  ib. 
right  by  appropriation,  iii.  1249. 

to  an  ancient  ferry,  iii.  1252. 

in  case  of  public  river,  iii.  1253. 
proof  of  title  to  a  fishery,  app.  ii.  iii.  1009. 
former  verdict,  effect  of,  iii.  1254. 
action  for  obstructing  a  watercourse,  iii.  1251. 
locality  of,  ib. 
allegation  of  title,  ib. 
variance  from,  ib. 
competency,  iii.  1254. 
evidence  of  navigable  river,  iii.  1253. 
title  to,  app.  ii.  iii.  1608. 
sea  shore,  title  to,  ib.  1609. 
sea-wall,  liability  to  repair,  ib. 
provisions  of  stat.  2  &  3  W.  4,  c.  71,  as  to,  iii.  920.  1251. 

WATER, 

presumptive  evidence  of  right  to,  iii.  913. 

variance  as  to  allegation  of  diversion  of,  i.  475. 

right  of,  iii.  743. 

provisions  of  stat.  2  &  3  W.  4,  c.  71,  as  to,  iii.  744. 

right  of  proof  of  injury  to,  iii.  747. 

corruption  of,  action  for,  iii.  742. 

WAY.     See  Highway. 

right  of,  whence  derived,  iii.  1255. 

evidence  of  user,  iii.  1258. 

right  commensurate  with  enjoyment,  ib. 

way  ex  necessitate,  iii.  1257. 

variance  as  to  termini,  iii.  1258. 

qualified  right  of  way,  ib. 

allegation  of  possession  by  plaintiff  satisfied  by  occupation  of  part  by 

his  servant,  iii.  1254,  1255. 
traverse  of  right  of  way  as  appurtenant  to  messuage,  iii.  1258. 
admits  the  occupation,  ib. 

unity  of  possession  destroys  a  presumptive  right  of,  iii.  1259. 
presumptive  evidence  of  right  of,  iii.  911.  1250. 
right  of  in  trespass,  iii.  1127. 

order  of  justices  for  stopping  up,  form  of,  ii.  585. 
proof  of  title  to,  app.  ii.  iii.  1609. 
stat  2  &  3  W.  4,  c.  71,  provisions  of  as  to,  ib.  1611. 
variance  in  description  of,  ib.  1612. 
public  way,  action  for  nuisance  to,  ib.  1013. 
competency,  ib. 
right,  extinguishment  of,  iii.  910. 

WAY-GOING  CROP, 

custom  as  to  leaving,  ii.  358. 
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WHARFINGER, 

not  an  agent  within  stat.  G  Geo.  4,  c.  94,  s.  4,  iii.  114'J, 
action  against,  ii.  101. 

WHOLE, 

of  an  entire  document  to  be  read,  i.  414. 

of  an  entire  correspondence  to  be  read,  ii.  3"27. 

of  an  answer  is  evidence,  if  part  be  read,  i.  334. 

exception,  ib. 
it  is  for  tlie  jury  to  decide  whether  the  whole  or  part  is  entitled   to 

credit,  i.  410. 
the  rule  that  the  whole  is  to  be  read  does  not  make  that  evidence 

which  has  no  legal  foundation,  ib. 
the  whole  of  an  entire  document  is  to  be  read,  app.  i.  622. 

WIDOW, 

of  the  heir  is  dowable,  notwithstanding  an  abatement,  iii.  898. 

WIFE.     See  Husband  and  Wife. 

cannot  sue  without  her  husband,  ii.  530. 

act  of,  when  binding  on  the  husband,  ii.  .539. 

when  considered  to  be  the  agent  of  the  husband,  ii.  43.  539. 

property  of,  passes  to  assignees  under  a  connnission  of  bankrupt, 

when,  ii.  170. 
debt  in  right  of,  subject  of  set-oft',  when,  iii.  994. 
property  settled  on,  when  liable  to  debts  of  husband,  ii.  101. 
of  co-defendant  in  conspiracy  not  competent  for  another  defendant, 

ii.  330. 
when  guilty  of  felony,  although  acting  under  the  husband's  directions, 

ii.  9. 
declaration  by  wife  executrix  not  binding  on  the  husband,  ii.  455. 
declaration  by,  when  evidence  against  the  husband,  ii.  32. 
answer  in  equity,  ib. 

authority  to  act  for  husband,  proof  of,  ib. 

confession  by,  not  evidence  for  plaintift"  in  action  for  adultery,  ii.  354. 
property  of  in  case  of  bankruptcy,  ii.  101. 
proof  of  authority  as  agent,  ii.  43.  204. 
letters  of,  when  admissible,  ii.  354.  350. 
admission  by,  eff'ect  of,  ii.  32. 

levy  on  goods  of,  as  executrix,  action  for,  iii.  1029. 
proof  of  title  to  copyhold,  ii.  335. 
of  husband  convicted  for  felony,  liability  of,  ii.  537. 

WILFUL 

trespass,  evidence  of,  iii.  1117. 

WILL, 

revocation  of,  app.  ii.  iii.  1014. 

implied  revocation  of,  ib. 

presumed  influence,  ib.  1010. 

St.  7  W.  4,  &  1  Vic.  c.  20,  provisions  as  to,  ib. 

signature  at  foot  of,  ib. 

acknowledgment  of  signature,  ib. 

in  presence,  &c.  ib.  1017. 

appointment  by  will,  &c.  ib. 

in  case  of  soldier,  &c.  ib. 

competency,  ib. 
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revocation,  app.  ii.  iii.  1618. 

alteration,  ib. 

execution  of  power,  ib. 

presumptive  evidence  of  alteration,  ib.  1619. 

donatio  causa  mortis,  ib. 

provisions  of  stat.  7  W.  4,  &  1  Vic.  c.  26,  as  to,  iii.  lr28U. 

impeachable  by  subscribing  witness,  ii.  10. 

tenant  at,  ejectment  against,  ii.  420. 

WILLS, 

St.  29  C.  2,  c.  3,  s.  5,  iii.  1260 

production  of  the  will,  ib. 

secondary  evidence  of,  iii.  1201. 

signature  by  testator,  ib. 

mere  sealing  of  insutficient,  ib. 

acknowledgment  of  signature,  ib. 

making  of  mark,  ib.  note  (e) 

where  testator  is  blind,  iii.  1261. 

attestation  and  subscription  by  witnesses,  iii.  1262. 

need  not  be  in  the  presence  of  each  other,  ib. 

manner  of  attestation,  ib. 

in  the  presence  of  the  testator,  ib. 

sufficient  if  he  might  have  seen  them,  iii.  1263. 

identity  of  the  attested  instrument,  iii.  1263. 

publication  of,  iii.  1264. 

credible  witness,  ib. 

the  stat.  refers  to  the  time  of  attestation,  ib. 

provisions  of  the  stat.  25  G.  2,  c.  6,  s.  1,  iii.  1265. 

proof  by  one  witness  sufficient  in  law,  ib.  1266. 

against  witness  who  swears  against  his  own  attestation,  ib. 
proof  of  handwriting  when  the  witnesses  are  dead,  ib. 
proof  Avhere  the  witness  cannot  be  found,  iii.  1268. 
will  thirty  years  old,  ib. 

parol  evidence  to  apply  its  terms,  iii:  1269,  1270. 
apparent  ambiguity,  iii.  1271. 

parol  evidence,  whether  admissible  to  remove  it,  ib. 
avoids  a  will,  when,  iii.  1272. 

apparent  ambiguity  does  not  always  avoid  a  will,  ib. 
uncertainty  how  removed,  ib. 
extrinsic  circumstances,  when  admissible  for  purpose  of  explanation, 

iii.  1273,  1274,  1275. 
in  the  case  of  bequest  of  stock,  iii.  1272. 
competency  of  witness,  iii.  1275. 
proof  to  defeat  a  will,  ib. 
fraud,  ib. 

incompetency,  iii.  1276. 
from  coverture,  ib. 

infancy,  ib. 

mental  imbecility,  ib. 

presumption  of  law  as  to  sanity,  ib. 

onus  jirobandi,  ib. 

of  proving  insanity,  ib. 

of  proving    lucid  interval  where  insanity    has  been    established, 
iii.  1283. 

non  compos,  who,  iii.  1278.  et  sequent. 
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insanity  a  question  of  fact,  iii.  1279. 

nature  of  the  evidence,  ib. 

proving  tlie  will  in  the  ecclesiastical  court  does  not  estop  the  heir 
from  proving  insanity,  ib. 

intrinsic  evidence  from  the  contents  of  tlie  will,  ib. 

extrinsic,  ib. 

proof  of  testator's  discharge  of  public  duties,  iii.  1283. 

wisdom  of  a  will  not  conclusive  as  to  sanity,  iii.  1284. 

proof  of  complete  restoration  of  all  the    testator's  former  powers 
unnecessary,  iii.  1285. 

will  oinon  comjws  not  established  by  his  subsequent  sanity,  ib. 
proof  of  revocation,  ib. 

.Stat.  29  C.  2,  c.  3.  s.  6,  ib. 

by  second  will,  ib. 

by  other  writing,  iii.  1286. 

by  cancellation,  ib. 

where  dependent  on  intention,  ib. 

cotemporary  declarations,  evidence  of,  ib. 

by  implication,  iii.  1287. 

nature  and  grounds  of  the  presumption,  ib. 

operation  of   will  on    particular  subject-matter,   how    defeated, 
iii.  1288,  1289. 
republication  of,  iii.  1289. 
proof  of  by  one  Avitness,  i.  373. 
surrender  to  use  of,  ii.  333. 

of  copyhold,  ib. 
effect  of  its  terms  cannot  be  varied  by  extrinsic  evidence,  iii.  7G3. 

WINDOWS, 

case  for  obstructing  lights,  iii.  1294. 
evidence  of  the  right,  iii.  1294,  1295. 
condition  not  to  obstruct,  when  implied,  ib. 
defence,  iii.  1295. 

provisions  of  stat.  2  &  3  W.  4,  c.  71,  as  to,  iii.  1294. 
action  for  obstructing,  app.  ii.  iii.  1619. 

WITNESS, 

attendance  of,  how  enforced,  i.  77. 

stat.  1  J.  1,  c.  15,  ib. 

49  G.  3,  c.  121,  s.  13,  ib. 
6  G.  4,  c.  15,  ib. 
5  Eliz.  c.  9,  s.  12,  i.  78. 
where  the  witness  is  not  in  custody,  ib. 

by  writ  of  subpoena,  ib. 

notice  of  writ,  ib. 

number  of  names,  ib. 

renewal  of,  ib. 

subpoena  ticket,  ib. 

service  of,  ib. 

tender  of  expenses,  ib. 

the  case  of  married  women,  i.  79. 

foreigner,  ib. 

not  entitled  to  remuneration  i'or  lo^s  of  time,  ib. 

exceptions,  ib. 
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may  maintain  an  action  for  expenses,  i.  79. 
liability  of,  in  case  of  neg'lect  to  attend,  i.  80. 

on  attachment,  ib. 
action,  ib. 

mode  of  proceeding  by  attachment,  ib. 
when  granted,  ib. 
process  when  the  witness  is  in  custody,  i.  81. 

by  habeas  corpus  ad  testificandum,  ib. 

power  of  Stat.  44  G.  3,  c.  102,  ib. 

mode  of  proceeding  under,  ib. 

affidavit  necessary,  ib. 

should  show  tliat  the  witness  is  willing-  to  attend,  when,  ib. 

in  what  cases  not  grantable,  ib. 
in  criminal  cases, 

process  by  subpoena,  i.  82. 

binding-  by  recognizance,  ib. 

committal  of  witness  who  refuses  to  be  bound,  i.  83. 

in  case  of  feme  coverte,  ib. 

process  to  compel  attendance  at  sessions,  ib. 

when  the  witness  resides  in  a  different  part  of  the  United  King- 
dom, ib. 

payment  of  expenses  of,  i.  84,  85. 

process  against  witnesses  for  defendants  in  prosecutions,  i.  85.  86. 
power  to  summon  witnesses  in  case  of  bankruptcy,  i.  8G. 
before  commissioners  of  inclosure,  ib. 

course  of  proceeding  when  the  attendance  of  a  material  witness  can- 
not be  procured,  i.  87. 
where  the  witness  resides  abroad  or  is  going  abroad,  ib. 
subpoena  duces  tecum,  writ  of,  ib. 

effect  of  the  writ,  ib. 

a  witness  is  not  compellable  to  produce  documents,  which  may  eri- 
nate  him,  i.  88. 

not  compellable  to  produce  title-deeds  to  an  estate,  ib. 

an  attorney  not  compellable  to  produce  his  client's  title-deeds,  i.  89, 

in  other  cases  bound  to  produce  the  writing-,  i.  89,  90. 

duty  of  witness  to  be  prepared  with  the  writing,  i.  90. 

his  obligation  to  produce  it  is  a  question  of  law,  ib. 

his  disobedience  does  not  warrant  the  reception  of  secondary  evi- 
dence, ib. 

insufficient  notice  to  produce,  i.  91. 

obligation  of  witness  to  be  sworn,  ib. 
consequence  of  refusing,  ib. 

obligation  of  witnesses  to  answer  questions,  ib. 

protection  of  witness,  ib. 

to  what  cases  the  indulgence  is  extended,  ib. 

witnesses  attending  arbitrators  under  rule  of  N.  P.,  i.  92. 

meeting  under  commission  of  bankruptcy,  ib. 

writ  of  inquiry,  ib. 

Insolvent  Debtors'  Court,  ib. 

court-martial,  ib. 

not  protected  from  his  bail,  ib. 

objections  to  competency,  ib. 
when  to  be  taken,  ib. 
before  the  examination  in  chief,  when,  ib. 

want  of  religious  belief,  i.  93. 

tender  age,  i.  94. 
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inf'aniy  of"  character,  i.  16.  04. 
nature  of  the  crime,  i.  94,  95. 
proof  of  conviction,  i.  96. 
competency,  how  restored,  i.  97. 
by  proof  of  admission  to  clerf»-y,  ib. 
effect  of  fine,  &c.  in  place  of  burning',  i.  99. 
pardon,  i.  100,  101. 
provisions  of  the  stat.  7  &  8  G.  4,  c.  28,  i.  101. 

9  G.  4,  c.  32,  s.  3,  ib. 
conditional  pardon,  ib. 
reversal  of  judgment,  ib. 
effect  of  disability,  ib, 
from  interest,  i.  16.  103. 
nature  of  the  interest,  ib. 

must  be  a  legal  interest  in  the  event,  i.  103. 
apprehension  of  interest  not  sufficient  to  disqualify,  i.  104. 
must  be  direct  and  certain,  i.  103.  105. 
may  be  in  the  >-es2ilt  or  in  the  record,  ib. 
in  the  result,  when,  i.  107. 

w  here  the  gain  or  loss  is  the  immediate  legal  result,  ib. 
in  the  case  of  parties,  i.  108. 
parties  in  beneficial  interest,  ib. 
quasi  parties,  ib. 

diminution  of  joint  fund,  i.  107,  108. 
discharge  from  debt  or  liability,  i.  107. 
privation  of  interest,  &c.  ib. 
when  he  would,  by  leason  of  joint  interest  in  the  subject  of  the  suit, 
be  entitled  to  share  the  gain  or  be  liable  to  contribute  to  the  loss^ 
ib. 
in  the  case  of  a  co-partner,  i.  108. 
where  on  the  failure   of  the  party  for  whom,  &c.,  he  would  be  liable 
over,  i.  110. 
witneas  prima  facie  liable  to  vendor,  i.  112. 
liability  on  indemnity,  i.  114,  115. 
ffeneral  rule  on  this  head,  ib. 
owner  of  vessel   not   competent  to  prove  sea-worthmess  in  action  on 

policy  on  goods,  i.  117. 
captain  of  vessel  incompetent  to  prove  deviation,  when,  i.  117. 
agent  incompetent  to  disprove  his  own  negligence,  when,  i.  116. 
interest  in  the  record,  i.  119,  120. 
disqualifies,  when,  ib. 

on  question  of  custom,  ib. 
prescription,  ib. 
verdict  in  criminal  proceedings,  i.  121. 
in  trover,  i.  122. 

magnitude  of  the  interest,  i.  129. 
time  and  manner  of  acquiring  the  interest,  ib. 
a  witness  cannot  by  his  OM'n  act  deprive  another  of  the  benefit  of  his 

testimony,  i.  129,  130. 
neutral  witness  in  general  competent,  i.  130. 
preponderance  of  interest,  i.  131. 
admission  ex  necessitate,  i.  132. 
when  estopped  from  answering,  i.  184,  185. 
not  estopped  from  averring  his  own  disgrace,  i.  97. 
barrister,  privilege  of,  i.  186. 
matters  of  professional  confidence,  i.  185. 
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matters  of  political  confidence,  i.  185. 
examination  of,  in  chief,  i.  169. 
leading-  questions,  rule  as  to,  ib. 
what  are,  ib. 
when  necessary,  ib. 
when  allowed,  i.  170. 
as  to  what  examinable,  i.  173. 

facts  within  his  actual  knowledg-e,  ib. 
belief,  i.  173,  174. 

perjury  for  false  swearing-  in  matter  of  belief,  ib. 
judgment  and  opinion  on  question  of  skill,  ib. 
conclusion  and  general  result,  i.  174. 
may  refresh  his  memory,  how,  i.  177,  178. 
as  to  matter  of  hearsay,  i.  181. 
as  to  matter  of  reputation,  ib. 
evidence  of  reputation  admissible,  when,  i.  181. 
where  the  evidence  of  hearsay  is  admissible  as  secondary  evidence, 

i.  184. 
political  or  professional  confidence,  i.  185. 
on  trial  for  high  treason,  ib. 
in  case  of  member  of  parliament,  ib. 
privy  councillor,  ib. 
cross-examination  of  witness,  i.  18G. 
one  great  test  of  truth,  ib. 
reasons  for  this,  ib. 
who  may  be  cross-examined,  ib. 

witness  called,  but  not  examined  in  chief,  i.  180,  187. 
practice  as  to  cross-examination,  i.  187. 
cross-examination  of  friendly  witness,  i.  188. 
nature  of  questions  on  cross-examination,  ib. 
must  not  assume  facts  not  proved,  ib. 
must  not  extend  to  contents  of  written  document,  ib. 
witness  may  be  examined  apart,  i.  189. 

cross-examination  as  to  collateral  facts,  ib. 
bound  to  answer  questions,  although  they  subject  him  to  civil  respon- 
sibility, i.  190. 
provision  of  stat.  46  G.  3,  c.  37,  ib. 
not  bound  to  answer  when  he  may  subject  himself  to  penalties,  i.  191. 

ii.  12.  201. 
not  bound  to  answer  whether  he  published  a  libel,  i.  191. 
nor  whether  he  is  the  father  of  a  bastard,  ib. 
may  be  asked  if  he  has  undergone  punishment,  i.  192. 
whether  he  has  stood  in  the  pillory,  ib. 
whether  bound  to  answer  questions  to  his  disgrace,  i.  193. 
nature  of  this  question,  ib. 
authorities  upon  this  subject,  i.  193  to  198. 
the    decision  of  this  question  not  of  great    practical    importance,   i. 

197. 
where  the  witness  may   be  contradicted   by  contrary  evidence,  the 
question  nmst  be  put,  though  the  answer  may  expose  him  to  penal 
consequences,  i.  198. 
if  witness  involuntarily  answer  such  question  on  his  examination  in 

chief,  he  is  bound  to  answer  on  cross-examination,  ib. 
if  witness  answer  where  he  might  have  demurred,  the  answer  may  be 

used  against  him,  ib. 
answers  to  questions  improperly  put  may  be  used,  i.  199. 
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cross-exiiniination  us  to  the  contents  of  writing,  i.  109. 

not  permitted  when  the  writing-  may  be  produced,  ib. 

time  for  reading  a  writing  to  impeach  witness's  credit,  i.  -201. 
cross-examination  as  to  contents  of  writing,  whether  allowable  as  a 

test  to  try  the  credit  of  a  witness,  i.  199,  203. 
re-examination  of  witness,  i.  208. 

as  to  conversation  with  a  party,  ib. 

with  a  third  person,  i.  208,  20*^9. 

as  to  what  points,  ib. 
allowed  to  be  recalled,  when,  i.  211. 
credit  of,  how  to  be  impeached,  ib. 

cross-examination,  ib. 
credit  of  witness  impeachable  by  general  evidence  only,  ib. 

not  by  evidence  as  to  particular  facts,  i.  211. 

may  be  impeached  by  general  evidence,  ib. 

proper  question  in  order  to  impeach  the  credit  of  a  witness,  i.  211, 
212. 

by  proof  of  what  he  has  said  or  done,  &c.  ib. 

opportunity  for  explanation,  i.  213. 

where  the  question  tends  to  criminate  him,  i.  214. 

where  the  witness  refuses  to  answer,  ib. 

former  statement,  how  proved,  ib. 

record  of  conviction  before  magistrate,  no  evidence  of  the  testimony 
of  witness,  i.  215. 

proof  of  offer  of  bribe  by  plaintiff's  agent,  ib. 

not  admissible  without  proof  of  authority  from  the  plaintiff,  ib. 

proof  of  conspiracy  to  deprive  a  party  of  means  of  defence,  ib. 

contradictory  evidence  to  impeach  the  credit  of  a  witness,  ib. 

a  party  cannot  discredit  his  own  witness,  ib. 

reason  of  the  rule,  ib. 

exceptions,  i.  216. 

where  the  witness  is  called  for  the  purpose  of  mere  formal  proof,  ib. 

where  the  party  is  surprised,  ib. 

evidence  in  support  of  witness's  credit,  i.  221. 

of  former  statements  by,  ib. 

when  he  may  be  confirmed  as  to  character,  ib. 

may  be  confirmed,  although  impeached  on  cross-examination  only, 
ib. 

examination  of  witness  on  interrogatories,  i.  320. 

effect  of  leading  questions,  i.  316. 

bill  to  perpetuate  testimony,  i.  322. 
this  a  strong  test  to  try  their  consistency,  ib. 
manner  and  demeanour  of  a  witness,  i.  547. 
indications  of  insincerity,  ib. 
ability  of  witnesses,  i,  548. 

on  what  it  depends,  ib. 

opportunity,  ib. 

memory,  ib. 

reason  for  his  statement,  ib. 

probability  that  his  attention  was  excited,  ib. 

evidence  of  conversations.  Sec.  i.  549. 

of  particular  w^ords  and  expressions,  ib. 
number  and  consistency  of  witnesses,  i.  550. 

testimony  of  one  witness  sufficient  to  ground  a  conviction   in  a 
criminal  case,  ib. 

increased  credibility  of  joint  testimony,  i.  489. 
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probability  of  tbe  tnitli  of  testimony,  how  fur  dependent  on  num- 
ber, i.  489. 
consistency  of  testimony,  i.  551. 
force  of  coincident  testimony,  ib. 
on  what  principles  it  depends,  ib. 
negation  of  concert  and  collusion,  ib. 

variances  in  testimony,  i.552. 

effect  of,  ib. 
increase  of  the  credibility  of  testimony  by  the  number  of  witnesses, 

i.  553. 
mere  abstract  comparison  of  no  use,  i.  554. 
maxim  of  law,  ib. 

in  what  cases  mere  abstract  comparison  of  numbers  operates,  ib. 
conformity  of  testimony  with  experience,  ib. 

effect  of  this  principle,  ib. 

Mr.  Hume's  position  as  the  credibility  of  human  testimony,  i.  555. 
conformity  with  collateral  circumstances,  i.  558. 
examination  of,  under  a  commission  of  bankrupt,  by  stat.    1  W.  4, 

c.  22,  i.  323. 
competency  of.     See  the  different  heads  of  Accomplice — Evidence,  SfC. 

bankrupt,  ii.  132.  190. 

uncertificated,  ii.  191. 

certificated,  ii.  192. 

wife  of,  ii.  193. 

creditor,  ib. 

assignee,  ii.  194. 

of  parents  in  case  of  bastardy,  ii.  199. 

of  witnesses  on  bills  of  exchange,  ii.  257. 

general  principle,  ib. 

of  drawee,  &c.  ib. 

maker  of  note,  ib. 

acceptor,  ib.  ^ 

indorsee,  ib. 

partner,  ii.  260. 

liability  of  witness  to  costs,  ii.  259. 

as  to  rights  of  common,  ii.  228.  319. 

as  to  customs,  ib. 

in  ejectment,  ii.  433. 

on  indictment  for  the  non-repair  of  an  highway,  ii.  529. 

of  husband  or  wife,  ii.  549. 

of  wife  de  facto,  ii.  552. 

judgment  debtor,  iii.  1031. 

of  partner,  iii.  817. 

in  proof  of  pedigree,  iii.  845. 

in  a  penal  action,  iii.  850,  851.  1187. 

in  action  on  policy,  iii.  893. 

in  replevin,  iii.  970,  977. 

in  action  for  damage  to  the  reversion,  iii.  978. 

surety,  iii.  1034. 

bailiff,  ib. 

in  actions  by  a  vendor  or  vendee,  iii.  1220. 

in  action  for  disturbing  rig-ht  of  water,  iii.  1254. 

to  a  will,  competency  of,  iii.  1275. 
may  in  general  testify  his  own  turpitude,  ii.  10. 
re-examination  of,  app.  i.  G05. 
laying  ground  for  contradiction  of,  ib. 
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privileg'e  of  on  cross-examination,  app.  ii.  iii.  14G8. 

called,  but  not  examined    in  chief,  not  subject   to   cross-examination, 

app.  i.  GO-2. 
cross-examination  of,  by  counsel,  for  different  defendants,  ib.  603. 

of  witnesses  to  character,  ib. 
separate  examination  of,  ib. 

cross-examination  as  to  collateral  facts,  when  allowed,  ib. 
may  be  contradicted  by  collateral  facts,  when,  ib. 
objection,  that  a  witness  shall  not  be  required  to  criminate  him.self, 

when  valid,  ib. 
cross-examination  of  as  to  writings,  ib. 
tender  of  expenses  to,  ib.  589. 
expenses  of,  what  allowed,  ib.  590. 
action  by,  for  expenses,  ib. 

attachment  against,  for  disobeying  a  subpoena,  ib. 
attendance  of,  before  a  magistrate,  how  procured,  ib.  591. 
expense  of,  in  criminal  proceedings,  ib.  592. 
protection  of,  on  attending  arbitration,  ib.  593. 
privilege  oi^redeundo,  ib.  594. 

leading  questions,  on  examination  in  chief,  may  be  put,  when,  ib.  000. 
examination  of,  upon  a  question  of  skill,  ib. 
may  refresh  his  memory,  ib. 
for  a  prisoner  ib.  593. 

WOOD, 

agreement  that  tenant  shall  have,  ii.  OOfi. 
does  not  authorize  cutting  for  sale,  when,  ib. 
limitation  of  action  for,  ii.  659. 

WORDS, 

presumed  to  be  used  in  statutable  sense,  ii.  363. 

WORK  AND  LABOUR, 

particulars  of  proof,  iii.  1296. 

contract,  ib. 

in  case  of  deviations,  ib. 

indebitatus  assumpsit,  iii.  1297. 

value  of  materials  not  recoverable  on  count  for  work  and  labour,  ib. 

request,  proof  of,  when  necessary,  ib. 

remuneration  at  the  discretion  of  the  employer,  iii.  298. 

legal  and  moral  obligation,  iii.  1299. 

attendance  on  pauper,  ib. 

privity  between  the  parties,  ib. 

waiver  of  tort,  iii.  1203. 

performance,  iii.  1303. 

when  a  condition  precedent,  ib. 

virtual  perfonnance,  iii.  1304. 

action  by  servant  for  wages,  ib. 

performance  of  service  by,  ib. 

departure  of  servant  without  notice,  iii.  1305. 

misconduct  in  service,  ib. 

value  of  the  work,  ib. 

defective  performance,  effect  of,  iii.  1307. 

when  waived,  iii.  1308. 

when  it  may  be  insisted  on,  although  the  contract  be  not  rescinded 
in  toto,  iii.  1308,  1309. 

when  a  defence,  ib. 
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illegality  of  contract,  iii.  1310. 
special  contract  must  be  proved,  app.  ii.  iii.  1620. 
indebitatus  assumpsit  lies,  when,  ib. 
credit,  to  whom  given,  ib.  1621. 
performance,  proof  of,  ib.  1622. 
commission,  proof  of  title  to,  ib. 
defence,  proof  in,  ib.  1624. 
order  to  view  work,  ib. 
summary  jurisdiction,  ib.  1625. 

WORKMAN, 

lien  of,  ii.  648. 

WOUNDING, 

what  is,  ii.  692. 

WRECK, 

proof  of  right  to  take,  iii.  946. 

WRIT, 

proof  of,  i.  330. 

evidence  of  commencement  of  action,  i.  328. 

effect  of  in  evidence,  i.  329. 

as  a  justification  in  trespass,  ib. 

when  essential  to  prove  the  judgment,  i.  329,  330. 

in  action  against  the  sheriff,  ib. 

in  ejectment  by  purchaser  wn^QX  Jieri  facias  at  his  own  suit,  i.  329. 

on  plea  oi plene  administravit,  i.  330. 

sheriff's  return  on,  ib. 

when  evidence,  ib. 

proof  of  writ  when  returned,  i.  330,  331. 

when  not  returned,  i.  330. 

proof  of  by  record,  when  unnecessary,  ib. 

of  writ  issued  by  defendant,  ib. 

of  in  action  against  the  sheriff,  iii.  1009. 
variance,  ib. 

proof  of  time  of  suing  out  in  opposition  to  the  teste,  iii.  1077. 
proof  of  delivery  of  to  the  sheriif',  iii.  1009. 
effect  of  in  evidence,  i.  329. 
judgment,  proof  of  when  essential,  i.  330. 
return  of  stat.  1  W.  4,  c.  3,  s.  2,  as  to,  iii.  1310. 
nuist  contain  the  names  of  all  the  defendants,  iii.  1311. 
indorsements  on,  ib. 
effect  if  omitted,  ib. 

WRIT  OF  EXECUTION, 

not  proof  of  a  judgment,  except  as  against  the  party,  i.  330. 

WRIT  OF  INQUIRY, 

evidence  as  to  the  quantum  only  is  necessary,  iii.  1311. 

does  not  preclude  another  action  for  cause  of  action,  in  respect  of 

which  no  evidence  is  given,  ib. 
bill,  or  other  instrument,  to  be  produced,  ib. 
no  evidence  admissible  on  the  part  of  the  defendant,  but  in  reduction 

of  the  damages,  ib. 
practice  as  to  appearing  by  counsel,  ib. 
cannot  supply  the  omission  to  find  damages  on  trial  of  traverse  of  a 

return  to  a  mandamus,  ib. 
proof  of  evidence  on  execution  of,  app.  ii,  iii.  1625. 

6  E 
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WRITING 

essential  to  waiver  of  contract,  when,  iii.  790. 

WRITINGS, 

cross-examination  of  witness  as  to,  i.  199. 

variance  from,  i.  440. 

variance  from,  where  it  is  used  as  mere  evidence,  i.  490. 

variance  from,  legal  effect  of,  i.  480  to  488. 

WRITTEN  INSTRUMENT, 

variance  from,  allegation  of,  i.  477. 

kinds  of,  i.  223. 

when  conclusive,  iii.  787. 

inconclusive,  when,  ib. 

effect  of  as  to  strangers,  iii.  790. 

ancient  writing  found  among  rolls  of  manor,  ii.  359. 

WRONG, 

legal,  in  what  it  consists,  i.  2. 
consists  in  the  privation  of  right,  ib. 

WRONGFUL  ACT, 

does  not  alter  property,  iii.  1150. 

YEAR, 

what,  in  settlement  case,  iii.  999. 

agreement  not  to  be   performed  within  a,   provi.sion  of  tlie  statute  of 
frauds  as  to,  ii.  473. 
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